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developing the Councils’ 
recommendations on the above 
mandates.

The meeting will be open to the 
public. However, facilities and space for 
accommodating members of the public 
are limited. Those wishing to attend on 
a first-come, first-serve basis should 
notify in writing no later than May 23, 
1980, Mr. Monroe Freedman, Director, 
U.S. Holocaust Memorial Council, Suite 
832,42513th St. NW, Washington, D.C. 
20004 of their intention to attend. Any 
person may file with the Council a 
written statement concerning the 
matters to be discussed. Persons who 
wish to file a written statement or who 
want further information concerning the 
meeting may contact Mr. Freedman at 
202-724-0779. The proceedings will be 
transcribed and the transcripts will be 
available for public inspection 2 weeks 
after the meeting.

Dated: May 6,1980.
Monroe Freedman,
Director.
[FR Doc. 80-14352 Filed 5-8-80; 8:45 am]
BILLING CODE 4310-70-M

DEPARTMENT OF THE TREASURY 

Fiscal Service

Consumer Program
AGENCY: Government Financial 
Operations.
ACTION: Proposed Consumer Program.

SUMMARY: The primary purpose of the 
Bureau’s Consumer Program is to insure 
that individuals have the opportunity to 
present views on any Bureau regulation 
or program decision which affects them, 
and that such views are considered in 
the decision-making process. Under the 
provisions of E .0 .12160 the Bureau 
invites active consumer opinion in our 
efforts to be as responsive as possible to 
the recipients of our services.
EFFECTIVE DATE: May 9,1980.
FOR FURTHER INFORMATION CONTACT:
Mr. Thomas M. Williams, Jr., Room 
600G, Treasury Annex, Pennsylvania 
Avenue,and Madison Place, N.W., 
Washington, D.C. 20226 (202) 566-2016.

I. Consumer Affairs Prospective 
Introduction

The Bureau of Government Financial 
Operations (Bureau) was created on 
February 1,1974 by Treasury 
Department Order No. 229. 
Responsibilities include (1) disbursing 
for most civilian Government agencies;
(2) settling claims involving loss or 
forgery of Treasury checks; (3) managing

the Government’s central accounting 
and financial reporting system; (4) 
providing guidance and policy direction 
throughout the Federal sector to 
agencies and other entities regarding 
cash management practices, banking 
services, and other matters involving the 
management of Federal funds; (5) 
investing various trust/funds; (6) 
overseeing the destruction of unfit 
currency; and (7) providing central 
direction for various financial programs 
and practices of Government agencies. 
The Chief Officer of the Bureau is the 
Commissioner.

II. Staffing and Responsibilities

The Bureau has appointed a 
Consumer Contact Officer (Officer) in 
connection with carrying out all public- 
contact functions. The Officer is located 
within the Executive Staff of the Bureau 
Headquarters, Washington, DC, and is 
concerned with all Bureau consumer 
affairs functions. For these purposes, the 
Officer has access to the Commissioner 
and:

1. Performs coordination or liaison 
with the Bureau’s operating division to 
insure that complaints are being 
investigated and answered as soon as 
possible; and

2. Coordinates or arranges activities 
with other Treasury offices when 
specific complaints, suggestions or 
queries involve areas beyond Bureau 
responsibilities.

Within the Bureau itself, the wide 
spectrum of activities of service to the 
public has required the establishment of 
mechanisms to insure that consumer 
suggestions or complaints are 
considered carefully. The following list 
is intended to assist consumers in 
directing their communications to the 
appropriate element of the Bureau:

Query/complaint Contact organization

Queries concerning mutilated 
currency, to include 
redemption of partially- 
destroyed currency.

General queries concerning 
U.S. Currency.

Queries/complaints 
concerning Letters of 
Credit, or Treasury Tax and 
Loan Accounts.

Queries/complaints 
concerning inability to cash 
U.S. Treasury Checks at a 
local bank.

Division of Currency Claims, 
BGFO, 13th and C Streets, 
SW, Washington, D.C. 
20226, (202) 447-0278.

Special Financing Staff, 
Treasury Annex, 
Pennsylvania Ave. and 
Madison Place, NW, 
Washington, D C. 20226, 
(202) 566-5125.

Special Financing Staff, 
Treasury Annex, 
Pennsylvania Ave. and 
Madison Place, NW, 
Washington, D.C. 20226, 
(202) 566-5125.

Operation Planning and 
Research Staff, Treasury 
Annex, Pennsylvania Ave. 
and Madison Place, NW, 
Washington, D C. 20226, 
(202) 566-5278.
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Query/complaint Contact organization

Queries concerning failure to 
receive a Government 
check, or matters 
concerning an individual 
check, i.e., amount

General disbursing matters

Contact the program agency 
(such as Social Security 
Administration, 1RS or VA) 
which actually authorized 
issuance of the check. That 
agency will convey the 
information to the Bureau 
which, in turn, will contact 
the claimant. Note.— 
Consumers should not 
contact the Bureau directly, 
since this will only delay 
established procedures.

Management Services 
Branch, BGFO, Vermont 
Bldg., Vermont Ave. and L 
Street NW, Washington, 
D.C. 20226, (202) 634- 
2011.

Signed the 2nd day of May 1980; 
Gerald Murphy,
Acting Commissioner.
[FR Doc. 80-14408 Filed 5-8-80; 8:45 am] 
BILLING CODE 4810-35-M

III. Consumer Participation

Detailed records of complaints will be 
available to the Officer so that he can 
ascertain the current status of the 
Bureau’s responses. Additionally, all 
such processing will be expedited as 
much as possible, consistent with 
Bureau missions. The Officer will be 
concerned that every reasonable 
consumer complaint has been addressed 
and satisfied by the appropriate Bureau 
element as completely as possible.

IV. Oversight

Ultimate responsibility for the 
Consumer Program within the Bureau 
rests with the Commissioner. However, 
authority for overseeing its 
implementation is delegated through the 
Assistant Commissioner, Administration 
to the Director, Executive Staff, who 
oversees the activities of the Consumer 
Contact Officer. The latter individual in 
turn, is authorized to make direct 
requests to any of the Bureau’s officers 
or key staff personnel in the 
performance of duties to resolve 
complaints from consumers. Such 
requests will be given the highest 
priority possible in terms of response 
time frames.

The Consumer Contact Officer will 
prepare periodic reports of progress and 
achievement for transmittal to the 
Commissioner and to the Department of 
the Treasury, where they will be of 
interest to the Special Assistant to the 
Secretary (Consumer Affairs). The 
Officer will make special reports to 
appropriate audiences upon direction 
from appropriate authority.

V. Judicial Review

Nothing in this program is intended to 
provide new grounds for judicial review 
or be interpreted as superseding any 
existing statutory obligation concerning 
rule-making.



30764

Sunshine Act Meetings Federal Register 
Voi. 45, No. 92 

Friday, May 9, 1980

This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “ Government in the Sunshine 
Act”  (Pub. L. 94-409) 5 U.S.C.
552b(e){3).

CONTENTS
Items

Chrysler Corporation Loan Guarantee
Board...........................   1

Civil Aeronautics Board......................... 2
Civil Rights Commission................    3
Commodity Futures Trading Commis

sion .......................     4
Federal Reserve System....................... 5
Federal Trade Commission................... 6

1
CHRYSLER CORPORATION LOAN 
GUARANTEE BOARD.
TIME AND DATE: 2 p.m., May 9,1980. 
p l a c e : Board Room, Federal Reserve 
System, second floor, 20th and C Streets 
NW., Washington, D.C. 20551. 
s t a t u s : Closed to the public.
MATTERS TO BE DISCUSSED: The Board 
will reconvene the adjourned meeting of 
May 1,1980 and continue its 
deliberations. The Board has received 
an application from the Chrysler 
Corporation for commitments to 
guarantee and guarantees under the 
Chrysler Corporation Loan Guarantee 
Act (Pub. L. 96-185) (“Act”). The Board 
will consider whether the Chrysler 
Corporation has satisfied the 
requirements necessary for such Federal 
assistance, as set forth in the Act. 
CONTACT PERSON FOR MORE 
in f o r m a t io n : Brian M. Freeman, 
Secretary of the Board (202) 566-5888.

This notice is given as a result of 
Court order. The position of the Board is 
that it is not subject to the Government 
in the Sunshine Act.

Dated: May 7,1980.
Brian M. Freeman,
Secretary o f the Board.
[S-933-80 Filed 5-7-80; 2:56 pm]
BILLING CODE 4B10-27-M

2
[M-280; May 6,1980]

c iv il  a e r o n a u t ic s  b o a r d .
TIME AND DATE: 1:30 p.m., May 13,1980. 
p l a c e : Room 1027,1825 Connecticut 
Avenue, NW., Washington, D.C., 20428.

SUBJECT:
1. Ratification of items adopted by 

notation.
2. Docket 37982, Domestic Fare 

Flexibility—consideration of comments 
(BDA).

3. Dockets 36333, 36339, 36567—Southeast 
Airlines, Inc. exemption requests (memo 
9523-A, BDA, OGC, BCP).

4. Dockets 34074,34254, 33764, 33938 and 
34445, Petitions of American Airlines, Braniff 
Airways, Continental Air Lines and 
Northwest Airlines for declaratory orders 
(BDA).

5. Docket 37781, Notice of Frontier Airlines 
of intent to reduce service below the 
essential air service level in the Scottsbluff- 
Lincoln/Omaha market (BDA, OCCR).

6. Docket 35194, Notice of Intent of Frontier 
Airlines, Inc. to suspend its air service under 
section 401(j) (1) at the Act at Glasgow, 
Glendive, Havre, Lewistown, Miles City, 
Sidney, and Wolf Point, Montana, and 
Williston, North Dakota (BDA).

7. Dockets 36445 and 36538, Air Pacific’s 
Notice of Intent to Suspend Service at Chico, 
California (memo 9677, BDA).

8. Docket 34832, Hughes Airwest’s notice of 
intent to suspend service at Crescent City, 
California (BDA).

9. Docket 37707, Eastern Air Lines’ notice, 
pursuant to Section 401{j)(l) of the Act and 
part 323 of the Board’s regulations, of its 
intention to continue its present suspension 
of all air transportation to Mayaguez, Puerto 
Rico (BDA, OCCR).

10. Docket 38039—Air Oregon’s notice to 
terminate service at Albany/Corvallis,
Oregon (BDA, OCCR).

11. Docket 37169—Petition for rulemaking 
by Golden Holiday Tours, Inc., to make the 
direct air carrier responsible for returning 
charter passengers who are stranded by a 
strike or other interruption in its service 
(OGC, BDA, BCP, OEA).

12. Dockets 37447 and 33477, Texas/Great 
Lakes-Eastem Canada Service Case, 
Tentative opinion (OGC).

13. Docket 34171, Allegheny Airlines, Inc. v. 
United A ir Lines, Inc., Enforcement 
Proceeding, discretionary review on Board 
initiative (no petition for review filed) of 
initial decision finding United violated 
section 401(a) of the Act by engaging in 
nonstop air transportation between 
Cleveland, Ohio and Rochester, New York 
without proper Board authorization, and 
ordering United to cease and desist (OGC).

14. Docket 34308, Worldways Travel 
Corporation v. Worldways Travel Company, 
review on Board initiative (no petition for 
review filed) of ALJ’s termination of 
proceeding on respondent tour operator’s 
misappropriation of complaint tour operator’s 
trade name (OGC).

15. § 380.33(c) & (e) Consumer Protection 
Rules for Public Charter Participants (BCP, 
BDA).

STATUS: Open.

PERSON TO CONTACT: Phyllis T. Kaylor, 
the Secretary (202) 673-5068.
[S-932-80 Filed 5-7-80; 2:56 pm]
BILLING CODE 6320-01-M

3
COMMISSION ON CIVIL RIGHTS.
DATE AND TIME: Monday, May 12,1980, 
10 a.m.-12 noon; 1:30-4:30 p.m.
PLACE: Room 512,1121 Vermont Avenue 
NW., Washington, D.C.
STATUS: Open to the public.
MATTERS TO BE CONSIDERED:

I. Approval of Agenda.
II. Approval of Minutes of Last Meeting.
III. Staff Director’s Report.
A. Status of Funds.
B. Personnel Report.
C. Office Directors’ Reports.
D. Correspondence.
1. Letter from Commerce Secretary Phillip 

W. Klutznick.
2. Response from Justice Department re 

Investigation of police misconduct in 
Memphis.

3. Proposed letter to President re KKK 
activity.

IV. Civil Rights Developments in the Rocky 
Mountain Region.

V. Interim Appointment to Vermont 
Advisory Committee.

VI. Memorandum on Youth Unemployment,
VII. Review of Statement on Religious 

Discrimination.
VIII. Approval of Resolution for June 17-18 

Battered Women Hearing in Harrisburg.
IX. Review of National Immigration Report.
X. Review of Analysis of Congressional 

Exemption from Federal EEO Laws.
XI. Review of Analysis of Federal Criminal 

Code Revision.

FOR FURTHER INFORMATION CONTACT: 
Charles Rivera or Barbara Brooks, Press 
and Communications Division (202) 254- 
6697.
[S-6335-01 Filed 5-7-80; 2:03 pm|
BILLING CODE 6335-01-M

4
COMMODITY FUTURES TRADING
c o m m is s io n :

t im e  AND d a t e : 11:45 a.m., May 13,1980.
PLACE: 2033 K Street NW., Washington, 
D.C. fifth floor hearing room.

s t a t u s : Closed.
m a t t e r s  TO BE c o n s id e r e d : Executive 
session.
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CONTACT PERSON FOR MORE . of Public Information: (202) 523-3830;
INFORMATION: Jane Stuckey, 254-6314. Recorded Message: (202) 523-3806.
[S-931-80 Filed 5-7-80; 2:56 pm] [S-929-80 Filed 5-7-80; 11:01 am]
BILLING CODE 6351-01-M BILLING CODE 6750-01-M

5

FEDERAL RESERVE SYSTEM.
TIME AND DATE: 10 a.m., Wednesday, 
May 14,1980.
PLACE: 20th Street and Constitution 
Avenue NW., Washington, D.C. 20551. 
STATUS: Open.
MATTERS TO BE CONSIDERED: Discussion 
Agenda:

1. Proposed amendments to Regulation Z 
(Truth in Lending) to implement the Truth in 
Lending Simplification and Reform Act 
dealing with (1) exempting agricultural credit 
and closed-end periodic statements from 
coverage: (2) continuing the exemption from 
the right of rescission for advances on an 
open-end credit plan secured by a consumer’s 
home; and (3) liberalizing the annual 
percentage rate tolerance for irregular 
mortgage transactions.

2. Proposed continuation of delegation of 
authority to ensure the expeditious handling 
of certain Board business when a quorum of 
Board members is not available.

3. Any agenda items carried forward from 
a previously announced meeting.

Note.—This meeting will be recorded for 
the benefit of those unable to attend. 
Cassettes will be available for listening in the 
Board’s Freedom of Information Office, and 
copies may be ordered for $5 per cassette by 
calling (202) 452-3684 or by writing to: 
Freedom of Information Office, Board of 
Governors of the Federal Reserve System, 
Washington, D.C. 20551.

CONTACT PERSON FOR MORE 
information: Mr. Joseph R. Coyne, 
Assistant to the Board, (202) 452-3204.

Dated: May 7,1980.
Griffith L. Garwood,
Deputy Secretary o f the Board.
[S-928-80 Filed 5-7-80; 10:06 am]
BILLING CODE 6210-Q1-M

6

FEDERAL TRADE COMMISSION.
time and d ate : 10 a.m., Wednesday, 
May 14,1980.
PLACE: Room 432, Federal Trade 
Commission Building, Sixth Street and 
Pennsylvania Avenue NW., Washington, 
D.C. 20580.
sta tus : Open. 

m atters to  b e  co n sid ered :
Consideration of Trade Regulation Rule 

Concerning the Sale of Used Motor 
Vehicles

CONTACT PERSON FOR MORE 
information: Pamela F. Richard, Office
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DEPARTMENT OF EDUCATION 

34 CFR Chs. I-V III

Establishment of Title and Chapters

AGENCY: Department of Education, 
ACTION: Final rule.

SUMMARY: The Department of Education 
Organization Act (Pub. L. 96-88, enacted 
Oct. 17,1979) establishes the 
Department of Education as a new 
executive department. The statute 
transfers to the new department 
functions from five other departments 
and the National Science Foundation.

Since the regulations governing the 
various functions assumed by the 
Department of Education are found in 
separate Titles of the Code of Federal 
Regulations, it would be beneficial to 
consolidate and codify them in a single 
Title of the Code.

Therefore, this publication establishes 
Title 34, describes the chapters to be 
included within that Title, recodifies 
certain regulations of the former 
Department of Health, Education, and 
Welfare, and lists the other regulations 
that are transferred to the Department of 
Education under the Department of 
Education Organization Act and will 
ultimately be recodified in Title 34. 
EFFECTIVE DATE: May 4,1980.
ADDRESS: Department of Education, 
Washington D.C. 20202.
FOR FURTHER INFORMATION CONTACT:
A. Neal Shedd, Department of Education 
(Room 2129), Washington, D.C. 20202, 
Telephone: (202) 245-7091. 
SUPPLEMENTARY INFORMATION: It has 
been determined that publication of this 
rule as a proposal for public comment is 
unnecessary as it deals only with 
establishment and arrangement of Title 
34, the recodification of certain 
regulations with no substantive changes, 
and other technical matters. The 
regulations recodified in Title 34 apply 
to the Department of Education as a 
matter of law under Section 505(a) of the 
Department of Education organization 
Act. Functions Transferred to the 
Department of Education.

The functions transferred to the 
Department of Education by the 
Department of Education Organization 
Act include, generally—

(a) A broad range of education 
functions previously performed by the 
Department of Health, Education, and 
Welfare (HEW), as well as the functions 
of the Office for Civil Rights relating to 
the education functions transferred;

(b) All functions relating to the 
operation of overseas schools for

dependents of the Department of 
Defense, provided that certain statutory 
requirements are fulfilled;

(c) All functions of the Secretary of 
labor or the Department of Labor under 
secton 303(c)(2) of the Comprehensive 
Employment and Training Act relating 
to certain migrant education programs;

(d) All functions relating to certain 
science education programs transferred 
from the National Science Foundation;

(e) The law enforcement education 
program and the law enforcement 
internship program previously 
administered by the Department of 
Justice; and

(f) All functions of the Secretary of 
Housing and Urban Development and of 
the Department of Housing and Urban 
Development relating to college housing 
loans under Title IV of the Housing Act 
of 1950.
Regulations To Be Redesignated

Under the Department of Education 
Organization Act, the following existing 
regulations (as of April 20,1980) are 
transferred by operation of law to the 
Department of Education. These 
regulations will ultimately be 
redesignated and recodified in Title 34 
of the Code of Federal Regulations. Until 
redesignation and recodification is 
accomplished, however, these 
regulations will retain their current CFR 
title and part number designation.

Tttl® of Regulations
Chapter I—Office of Education, Department erf Health, 

Education, and Welfare
45 CFR 
Part

. 100a Direct project grant and contract programs.
100b State-administered programs.
100c General.
100d Education Appeals Board.
101 Grants to land grant colleges and universities.
104 State vocational education programs.
105 Commissioner’s discretionary programs of vocational

education.
111 Hearings in connection with school construction and

financial assistance in federally impacted areas.
112 School construction assistance in cases of certain

disasters.
113 Assistance for current school expenditures in cases

of certain disasters.
114 Assistance for school construction in areas affected

by Federal activities.
115 Assistance for local educational agencies in areas af

fected by Federal activities and arrangements for 
education of children where local educationally 
agencies cannot provide suitable free public edu
cation.

116 Financial assistance to local educational agencies
and state agencies to meet the special educa
tional needs of educationally deprived, handi
capped, migrant, and neglected and delinquent 
children—general provisions.

116a Financial assistance to local educational agencies to 
meet the special educational needs of educa
tionally deprived and neglected and delinquent 
children.

116b State operated programs for handicapped children. 
116c Grants to State agencies for programs to meet the 

special educational needs of children in institu
tions for neglected or delinquent children.

116d Grants to State educational needs of migratory chil
dren.

119 Strengthening State educational agency manage
ment.

120 Administration of education programs and duties of
the State educational agency.

Title of Regulations—Continued
Chapter I—Office of Education, Department of Health, 

Education, and Welfare
121a Assistance to States for education of handicapped 

children.
121b Regional resource centers.
121c Centers and services for deaf-blind children.
121d Early education for handicapped children.
121e Auxiliary activities.
121f Training personnnef for the education of the handi- 

capped.
121g Recruitment of personnel and dissemination of infor

mation.
121h Research in education of the handicapped.
1211 Instructional media for the handicapped.
121k Regional education programs for handicapped per

sons.
121m Incentive grants.
122a Indochina Refugee Children Assistance.
123 Bilingual education.
123a Bilingual education basic projects.
123b Bilingual education demonstration projects.
123c Bilingual education State educational agency 

projects for coordinating technical assistance. 
123d Bilingual'education support services projects.
123a Bilingual education training projects.
123f Bilingual education school of education projects.
123g Bilingual education desegregaton support program.
123h Bilingual education fellowship program.
1231 Bilingual education material development projects 

program.
126 Health education assistance loan program.
130 Library services, public library construction, and inter-

library cooperation.
131 College library resources program.
132 Grants for training in librarianship.
133 Library research and demonstration.
134 Grants to State educational agencies for educational

improvement, resources, and support
136 . Strengthening research library resources.
137 Eductional information centers programs.
146 Modem foreign language and area studies.
146a Citizen education for cultural understanding program.
147 Procedures and criteria for resolving questions involv

ing moral character or loyalty of applicants for 
and holders of NDEA Fellowships.

146 Higher education programs in modem foreign lan
guage training and area studies. /

149 Commissioner's recognition procedures for national
accrediting bodies and State agencies.

153 Noncommerica! educational broadcasting facilities
program.

154 Educational opportunity centers.
155 Upward Bound Program.
157 Special services for disadvantaged students program.
158 Follow Through Program.
159 Talent Search Program.
160e Consumers' education program.
160f Womens' Educational Equity Act program.
161 Career Education, State Allotment Program.
161a Career Education Discretionary Programs.
161b Metric Education Program.
161c Arts education program.
161e Consumers' education.
161f Youth employment program.
161h Financial assistance for environmental education pro

jects.
1611 Biomedical Sciences Program.
161m Population education program.
162 National reading improvement program.
163 Community Education.
163a State Community Education Programs.
163b Community Education—Grants to Local Educational 

Agencies.
163c Community Education—Public Agencies and Non

profit Private Corporations.
163d Community Education—Training grants to Institutions 

of Higher Education.
164 Capacity-building for statistical activities in State edu

cational agencies.
166 Adult education programs.
166a Adult Education—Grants to States.
166b Adult Education—Development Dissemination, and

Planning Grants.
166c Adult Immigrant Program.
168 Genera! provisions relating to student assistance pro

grams.
169 Strengthening Developing Institutions Program.
172 Teacher Corps.
173 Community service and continuing education pro

grams.
174 National Direct Student Loan Program.
175 College work-study and job location and develop

ment program.
176 Supplemental Educational Opportunity Grant Pro

gram.
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Title of Regulations—Continued
Chapter I—Office of Education, Department of Health, 

Education, and Welfare
177 Guaranteed Student Loan Program.
178 Student consumer information services.
178a Incentive grants for State student financial assistance 

training program.
179 Graduate and professional study fellowships and in

stitutional grants.
180 Desegregation of pubulic education.
182 Cooperative education programs.
182a National alcohol and drug abuse prevention program.
183 Financial assistance for environmental education pro

jects.
184 Ethnic heritage studies program.
185 Emergency school aid.
186 Indian Elementary and Secondary School Assistance

Act.
187 Indian Education Act (Part B).
188 Indian Education Act (Part C).
189 Veterans' cost-of-instruction payments to institutions

of higher education.
190 Basic educational opportunity grant program.
191 Guidance and counseling.
192 State Student Incentive Grant Program.
193 National diffusion network program.
194 Public service education program.
195 Gifted and talented children's education program:

General.
195a Gifted and talented children’s education: State-ad

ministered program.
195b Gifted and talented children's education programr 

Discretionary grant program.
196 Domestic Mining and Mineral and Mineral Fuel Con

servation Fellowships.
197 Teacher centers program.
198 Training for higher education personnel.
199a State postsecondary education commissions pro

gram-intrastate planning.
Chapter XIII—Office of Human Development Department of 

Health, Education, and Welfare
1361 The State vocational rehabilitation program.
1362 Project grants and other assistance in vocational re

habilitation.
1369 Vending Facility Program for the blind on federal and

other property.
1370 Evaluation standards.
Chapter XIV—National Institute of Education, Department of 

Health, Education, and Welfare 
1400 General.
1403 Eligibility and application for research grant assist

ance.
1410 Miscellaneous requirements.
1430 Experimental program for opportunities in advanced 

study and research in education.
1440 Government in the Sunshine Act Regulations.
1450 Research grants program.
1451 Basic skills research grants program.
1460 State dissemination grants program.
1470 Education and work grants program.
1480 , Program of research grants on organizational proc

esses in education.
1490 Education equity research grants program.
1495 Law and government studies in education.

Chapter XV—Fund for the Improvement of Postsecondary 
Education, Department of Health, Education, and Welfare

1501 Support for improvement of postsecondary educa
tion.

24CFR
Part
279 College Housing.
20 CFR 
Part
676 General provisions governing programs under the 

Comprehensive Employment and Training Act (to 
the extent the regulations apply to functions of 
the Secretary of Labor or the Department of 
Labor under section 303(c)(2) of the Compre- 
hensive Employment and Training Act).

689 Migrant and other seasonally employed farmworkers 
programs (to the extent the regulations apply to 
functions of the Secretary of Labor or the De
partment of Labor under section 303(c)(2) of the 
Comprehensive Employment and Training Act).

Establishment and Organization of Title 
34

All regulations transferred into the 
Department of Education will be 
reorganized into a single Title 34 of the

Code of Federal Regulations entitled 
“Education.” Subtitle A of Title 34 will 
include regulations of the Office of the 
Secretary of Education* such as 
regulations under the Freedom of 
Information Act, regulations under the 
Privacy Act of 1974, and standards qf 
conduct for Department officials.
Subtitle B will include regulations 
governing the functions of the major 
offices established by the Department of 
Education Organization Act.
(Department of Education Organization Act, 
Pub. L  96-88, Oct. 17,1979 (20 U.S.C. 3401 et 
seq,))

Dated: April 30,1980.
Shirley M. Hufstedler,
Secretary o f Education.

1. Accordingly, a new Title 34 of the 
Code of Federal Regulations entitled 
“Education” is hereby established with 
the following subtitles and Chapters.
Title 34—Education 
Subtitle A—Office of the Secretary, 

Department of Education (Parts 1-99). 
Subtitle B—Regulations of the Offices of the 

Department of Education.
Chapter I—Office for Civil Rights-(Parts 100- 

199).
Chapter II—Office of Elementary and 

Secondary Education (Parts 200-299); 
Chapter III—Office of Special Education and 

Rehabilitative Services (Parts 300-399). 
Chapter IV—Office of Vocational and Adult 

Education (Parts 400-499).
Chapter V—Office of Bilingual Education and 

Minority Languages Affairs (Parts 500-599). 
Chapter VI—Office of Postsecondary 

Education (Parts 600-699).
Chapter Vllr—Office of Educational Research 

and Improvement (Parts 700-799).
Chapter VIII—Office of Education for 

Overseas Dependents (Parts 800-899).

Regulations Recodified in Title 34
2. The following parts are added to 

Title 34, Subtitle A:
SUBTITLE A—OFFICE OF THE 
SECRETARY, DEPARTMENT OF 
EDUCATION
Part
4 Service of process.
5 Availability of information to the public pursuant to

Public Law 90-23.
5b Privacy Act regulations.
6 Inventions and patents (general).
7 Employee inventions.
8 Inventions resulting from research grants, fellowship

awards, and contracts for research.
10 Departmental Fellowship Review Panel.
11 Committee Management
12 Disposal and utilization of surplus real property for

educational purposes.
15 Relocation assistance and real property acquisition 

policies.
17 Release of adverse information to news media.
30 Claims collection.
35 Tort claims against the Government.
50 U.S. exchange visitor program—request for waiver of

the two-year foreign residence requirement
63 Telecommunications Demonstration Program.
64 Museum Services Program.

67 Student Loan Marketing Association—Issuance and
Transfer of Common Stock.

73 Standards of conduct
74 Administration of grants.
99 Privacy rights of parents and students.

PART 4—SERVICE OF PROCESS
Sec.
4.1 Service of process required to be served 

on or delivered to Secretary.
Authority: 5 U.S.C. 301.

§ 4.1 Service of process required to be 
served on or delivered to Secretary.

Summons, complaints, subpoenas, and 
other process which are required to be 
served on or delivéred to the Secretary 
of Education shall be delivered to the 
General Counsel or the Secretary to the 
General Counsel, by mail at 400 
Maryland Avenue SW., Washington,
D.C. 20202 or by personal service at that 
address. The persons above designated 
are authorized to accept service of such 
process.
(5 U.S.C. 301)

PART 5—AVAILABILITY OF 
INFORMATION TO THE PUBLIC 
PURSUANT TO PUBLIC LAW 90-23
Subpart A—Definitions
Sec.
5.1 Act.
5.2 Department.
5.5 Records.

Subpart B—What Records Are Available
5.11 Purpose and scope.
5.12 General policy.
5.13 Records available.
5.14 Published documents.
5.15 Creation of records.
5.16 Deletion of identifying details.
5.17 Records in record centers.
5.18 Destroyed records.
5.19 Records of other departments and 

agencies.

Subpart C—Freedom of Information Officer
5.32 Freedom of information officer.

Subpart D—Procedures for Requesting 
Access to Records
5.51 Procedure.
5.52 Copies of records.
5.53 Denial of requests for records.

Subpart E—Fees
5.60 Policy on fees.
5.61 Fee schedules.
5.63 Searching records.
5.64 Copying.
5.65 Certification or authentication.

Subpart F—Availability of Specific Records
5.70 Policy.
5.71 Protection of personal privacy and 

proprietary information.
5.72 Records available.
5.73 Records not available.
5.74 Further disclosure.

Subpart G—Administrative Review
5.80 Review of denial of a record.
5.81 Time for initiation of request for 

review.
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5.82 By whom review is made.
5.83 Contents of request for review.
5.84 Consideration on review.
5.85 Decisions on review.

Appendix
Authority: 81 Stat. 54; 7 U.S.C. 2243, 5 

U.S.C. 552.

Subpart A—Definitions

§5.1 Act
As used in this part, “Act” means 

section 552 of Title 5, United States 
Code, as amended by Public Law 90-23, 
codifying the Act of July 4,1966, 
sometimes referred to as the “Public 
Information Act”.

§ 5.2 Department 
As used in this part, “Department” 

means the Department of Education,

§ 5.5 Records.
As used in this part:
(a) “Record” includes books, 

brochures, punch cards, magnetic tapes, 
paper tapes, sound recordings, maps, 
pamphlets, photographs, slides, motion 
pictures, or other documentary 
materials, regardless of physical form or 
characteristics, made or received by the 
Department pursuant to Federal law or 
in connection with the transaction of 
public business and preserved by the 
Department as evidence of the 
organization, functions, policies, 
decisions, procedures, operations, 
programs, or other activities.

(b) “Record" does not include: Objects 
or articles such as tangible exhibits, 
models, equipment, or processing 
materials; or formulae, designs, 
drawings, or other items of valuable 
property; books, magazines, pamphlets, 
or other reference material in formally 
organized and officially designated 
libraries of the Department, which are 
available under the rules of the 
particular library concerned.

Subpart B—What Records Are 
Available
§ 5.11 Purpose and scope.

This part constitutes the regulation of 
the Department respecting the 
availability to the public, pursuant to the 
Act, of records of the Department. It 
informs the public what records are 
generally available.

§ 5.12 General policy.
The Department’s policy is one of the 

fullest responsible disclosure limited 
qnly by the obligations of confidentiality 
and the administrative necessities 
recognized by the Act. Unless otherwise 
exempted from disclosure pursuant to 
law, records of the Department shall be

available for inspection and copying in 
accordance with this part.

§ 5.13 Records available.
(a) Publication in the Federal 

Register. The following shall be 
published in the Federal Register

(1) Descriptions of the Department's 
central and field organization and the 
established places at which, the officers 
from whom, and the methods whereby, 
the public may secure information, make 
submittals or requests, or obtain 
decisions;

(2) Statements of the general course 
and method by which the Department’s 
functions are channeled and 
determined, including the nature and 
requirements of all formal and informal 
procedures available;

(3) Rules of procedures, descriptions 
of forms available or the places at which 
forms may be obtained, and instructions 
as to the scope and contents of all 
papers, reports, or examinations;

(4) Substantive rules of general 
applicability adopted as authorized by 
law, and statements of general policy or 
interpretations of general applicability 
formulated and adopted by the 
Department;

(5) Every amendment, revision, or 
repeal of the foregoing.

(b) Agency opinions and orders. The 
Department shall, in accordance with 
this part and applicable regulations, 
make available for public inspection and 
copying:

(1) All final opinions (including 
concurring and dissenting opinions) and 
all orders made in the adjudication of 
cases (initial decisions and 
reconsiderations thereof in matters that 
are not the result of administrative 
proceedings such as hearings or formal 
appeals are not “opinions and orders in 
the adjudication of cases”);

(2) Those statements of policy and 
interpretations which have been 
adopted by the agency and are not 
published in the Federal Register;

(3) Administrative staff manuals and 
instructions to staff that affect any 
member of the public;
unless such materials are promptly 
published and copies offered for sale.
The Department shall maintain and 
make available for public inspection and 
copying current indexes providing 
identifying information for the public as 
to any matter which is issued, adopted, 
or promulgated after July 4,1967, and 
which is required by this paragraph (b) 
to be published or made available.

(c) Availability o f records on request 
In addition to the records made 
available pursuant to paragraphs (a) and
(b) of this section, the Department shall,

upon request for identifiable records 
made in accordance with this part, make 
such records available to any person, 
unless it is determined that such records 
must be withheld from disclosure and 
are exempt under subsection (b) of the 
Act and Subpart F of this part.

§ 5.14 Published documents.
Published records of the Department, 

whether or not available for purchase, 
shall be made available for 
examination.

§ 5.15 Creation of records.
Records are not required to be created 

by compiling selected items from the 
files, and records are not required to be 
created to provide the requester with 
such data as ratios, proportions, 
percentages, per capitas, frequency 
distributions, trends, correlations, and 
comparisons. If such data have been 
compiled and are available in the form 
of a record, the record shall be made 
available as provided in this part.

§ 5.16 Deletion of identifying details.
Whenever any final opinion, order, or 

other materials required to be made 
available pursuant to subsection (a)(2) 
of the Act relates to a private party or 
parties and the release of the name or 
names or other identifying details will 
constitute a clearly unwarranted 
invasion of personal privacy, the record 
shall be published or made available 
with such identifying details left blank, 
or shall be published or made available 
with obviously fictitious substitutes and 
with a notification such as the following 
as a preamble:

Names of parties and certain other 
identifying details have been removed [and 
fictitious names substituted] in order to 
prevent a clearly unwarranted invasion of the 
personal privacy of die individuals involved.

§ 5.17 Records in record centers.
When a request is made for 

identifiable records of the Department 
which have been stored in the National 
Archives or other record centers of the 
General Services Administration, but 
would otherwise be available under this 
Act, such records shall be requested by 
the Department for the requester.

§ 5.18 Destroyed records.
Records of specified form or character 

are destroyed after the lapse of time 
specified in the Records Disposal Act of 
1943 (44 U.S.C. 366-380), the Federal 
Property Management Regulations (41 
CFR Part 101-111), and the Records 
Control Schedules. *
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§ 5.19 Records of other departments and 
agencies.

Requests for records which originated 
in or concern matters which originated 
in another Department or Government 
agency may be forwarded to the 
Department or agency primarily 
concerned and the requester so notified.

Subpart C—Freedom of information 
Officer

§ 5.32 Freedom of information officer.
The Freedom of Information Officer, 

shall be responsible for determining 
whether records of the Department must 
be withheld from disclosure and shall 
have authority to deny requests for 
records of the Department.

Subpart D—Procedures for 
Requesting Access to Records

§ 5.51 Procedure.
(a) A request for any information or 

record may be made at any appropriate 
office of the Department.

(b) If a request is made at any office 
of the Department and the information 
or record is not located where the 
request is made, the requester shall be 
referred to the proper office, or if the 
request is put in writing it may be 
forwarded to the proper office.

(c) A request should reasonably 
identify the requested record by brief 
description. Requesters who have 
detailed information which would assist 
in identifying the records requested are 
urged to provide such information in 
order to expedite the handling of the 
request. Envelopes in which written 
requests are submitted should be clearly 
identified as a Freedom of Information 
request.

(d) Determination of whether records 
will be released or withheld will be 
made within 10 working days from date 
of receipt in the office having custody of 
the records This time may be extended 
by written notice for no longer than an 
additional 10 working days, only in 
unusual circumstances. Unusual 
circumstances mean:

(1) The need to search for and collect 
the requested records from field 
facilities or other establishments that 
are separate from the office processing 
the request;

(2) The need to search for, collect and 
appropriately examine a voluminous 
amount of separate and distinct records 
which are demanded in a single request; 
or

(3) The need for consultation, which 
shall be conducted with all practicable 
speed, with another agency having a 
substantial interest in the determination 
of the request or among two or more

components of the agency having 
substantial subject-matter interest 
therein.
If such extension is made, the requester 
will be notified in writing with an 
explanation of why the extension was 
necessary and the date on which a 
determination will be made.

§ 5.52 Copies of records.
Copies of available records shall be 

produced as promptly as possible upon 
receipt of the fee therefor. Copying 
service shall be limited to not more than 
two copies of any single page, except 
that additional copies may be made 
where administrative considerations 
permit. Records which are published or 
available for sale need not be copied.

§ 5.53 Denial of request for records.
Written requests for inspection or 

copying of records shall be denied only 
by the Freedom of Information Officer. 
Denials of requests shall be in writing 
and shall contain the reasons for the 
denial and provide the requester with 
appropriate information on how to 
exercise the right of appeal under 
Subpart G of this part. Such notification 
shall also set forth the names and titles 
or positions of each person responsible 
for the denial of such request if such 
person or persons is other than the 
Freedom of Information Officer.

Subpart E—Fees
§ 5.60 Policy on fees.

It is the policy of the Department to 
provide routine information to the public 
without charge. Special information 
services involving a benefit that does 
not accrue to the general public shall be 
subject to the payment of fees which 
shall be fixed in amounts to recover the 
direct cost to the Government of 
providing such services. Fees will be 
charged for the following special 
services:

(a) Reproduction, duplication or 
copying of records;

(b) Certification or authentication of 
records;

(c) Searches for records.

§ 5.61 Fee schedules.
The fee schedule for the Department 

is as follows:
(a)(1) Search for records—three dollars per 

hour provided, however, that no charge will 
be made for the first half hour.

(2) Reproduction, duplication or copying of 
records—ten cents per page where such 
reproduction can be made by commonly 
available photocopying machines. However, 
the cost of reproducing records which are not 
susceptible to such photocopying, e.g. punch 
cards, magnetic tapes, blueprints, etc., will be

determined on a case-by-case basis at actual 
cost.

(3) Certification or authentication of 
records—three dollars per certification or 
authentication.

(4) Forwarding material to destination— 
any special arrangements for forwarding ' 
which are requested by the requester shall be 
charged on an actual cost basis.

(5) No charge will be made where the total 
amount does not exceed five dollars.

(b) Waiver or reduction of the fees 
provided for in this subsection may be made 
upon a determination that such waiver or 
reduction is in the public interest because 
furnishing the information can be considered 
as primarily benefiting the general public.

§ 5.63 Searching records.
Fees for searching shall be computed 

as follows:
(a) A predetermined standard hourly 

rate for labor and personal services of 
employees of the Department. Such 
hourly rates shall be published in 
advance.

(b) Actual cost to the Government of 
materials, postage and other direct 
costs, plus indirect costs to the 
Government. Such costs shall be 
determined for each request, at the time 
of the request, allowing a reasonable 
period for the development of the 
estimate.

§ 5.64 Copying.
Fees for copy or duplicating services 

shall be set on a per page basis. The fee 
shall be maintained as a predetermined 
standard rate.

§ 5.65 Certification or authentication.
A fee for certification or 

authentication of records shall be set on 
a per document basis. The fee shall be 
on the basis of a predetermined 
standard rate. Where the request 
includes making a copy of the record to 
be certified, the applicable fee for 
copying will also be charged. Where the 
requester furnishes a copy of the 
document to be authenticated or 
certified which requires comparison 
with the record on file, a comparing fee 
based upon predetermined hourly rates 
will be applicable.

Subpart F—Availability of Specific 
Records
§ 5.70 Policy.

This subpart specifies the types of 
records which the Department shall, in 
keeping with its policy of fullest possible 
disclosure, make available for 
inspection and copying. For clarity and 
purposes of guidance, there are also set 
forth below the kinds or portions of 
records which generally will not be 
released, except as may be determined 
under § 5.74. The appendix to this part
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contains some examples of the kinds of 
materials which, in accordance with 
§ 5.72, will generally be released and 
other materials which, in accordance 
with § 5.73, are not normally available. 
In the event that any record contains 
both information which is disclosable 
and that which is not disclosable under 
this regulation, the nondisclosable 
information will be deleted and the 
balance of the record disclosed.

§ 5.71 Protection of personal privacy and 
proprietary Information.

As set forth with more particularity 
below, certain types of information in 
whatever record or document contained 
shall not be disclosed where disclosure 
would be inconsistent with individual 
rights of personal privacy or would 
violate obligations of confidentiality.

(a) No disclosure will be made of 
information of a personal and private 
nature, such as information in personnel 
and medical files, in welfare and social 
security records and any other 
information of a private and personal 
nature.

(b) Information having a commercial 
or financial value and in which the 
person providing the information has a 
proprietary interest will not be disclosed 
if it is in fact confidential. In 
determining whether such information is 
in fact confidential, consideration may 
be given to such factors as (1) the 
general custom or usage in the 
occupation or business to which the 
information relates that it be held 
confidential, (2) the number and 
situation of the individuals who have 
access to such information, (3) the type 
and degree of risk of financial injury to 
be expected if disclosure occurs, and (4) 
the length of time such information 
should be regarded as retaining the 
characteristics noted above.

(c) Information obtained by the 
Department from any individual or 
organization, who furnishes it in 
reliance upon a provision for 
confidentiality authorized by applicable 
statute or regulation, will not be 
disclosed. This subpart does not itself 
authorize the giving of any pledge of

* confidentiality by any officer or 
employee of the Department.

This section does not preclude use of 
nondiscloseable records or information 
from such records for authorized 
program purposes, including law 
enforcement purposes and litigation. 
Release of information of the nature 
described in this section to the 
individual or the organization to whom 
the information pertains or to an 
authorized representative of either will

not be deemed a disclosure within the 
meaning of this part.

§ 5.72 Records available.
The following records of the 

Department shall, subject to the 
exceptions set forth in § § 5.71 and 5.73, 
be available upon request for inspection 
and copying.

(a) Correspondence. Correspondence, 
relating to or resulting from the conduct 
of the official business of the 
Department, between the Department 
and individuals or organizations which 
are not agencies within the meaning of 5 
U.S.C. 551(1) and 552(e).

(b) Records pertaining to grants. (1) 
Portions of funded initial research grant 
applications and portions of 
continuation, renewal or supplemental 
grant applications, whether funded or 
not, including interim progress reports 
and other supporting documents 
submitted by applicants, which are not 
otherwise exempted from disclosure by 
this subpart.

(2) Grant award documents.
(3) All State plans, amendments, and 

supplements thereto, including 
applications for the waiver of any 
provision thereof whether acted upon by 
the Department or not.

(c) Contracts. (1) Contract 
instruments.

(2) Portions of offers reflecting final 
prices submitted in negotiated 
procurements.

(d) Reports on grantee, contractor, or 
provider performance. Final reports of 
audits, surveys, reviews, or evaluations 
by, for, or on behalf of the Department, 
of performance by any grantee, 
contractor, or provider under any 
departmentally financed or supported 
program or activity, which reports have 
been transmitted to the grantee, 
contractor, or provider.

(e) Research, development, and 
demonstration project records. The 
reports of a grantee or a contractor of 
the performance under any research, 
development, or demonstration project, 
records, other than reports, produced in 
such projects, such as films, computer 
software, other copyrightable materials 
and reports of inventions, will be 
available, except that considerations 
relating to obtaining copyright and 
patent protection may require delay in 
disclosure for such period as necessary 
to accomplish such protection. 
Disclosure of records which are 
copyrightable or which reflect 
patentable inventions shall not confer 
upon the requester any license under 
any copyright or patent without regard 
to the holder or owner thereof.

§ 5.73 Records not available.
The following types of records or 

information contained in any record, in 
addition to those prohibited by law from 
disclosure, are not available for 
inspection or copying, any provision of 
§ 5.72 notwithstanding:

(a) Intra-agency and inter-agency 
communications. Communications 
within the Department other than those 
described in § 5.72(d) or between the 
Department or any other agency within 
the meaning of 5 U.S.C. 551(1) and 
552(e), to the extent they reflect the 
views or judgment of the writer or of 
other individuals. If disclosure of any 
factual portion of the communication 
would indicate the views or judgment 
being withheld from disclosure, then 
such factual portions will also be 
withheld.

(b) Investigatory files. Investigatory 
files compiled for law enforcement 
purposes to the extent that production of 
such records would (1) interfere with 
enforcement proceedings, (2) deprive a 
person of a right to a fair trial or an 
impartial adjudication, (3) constitute an 
unwarranted invasion of personal 
privacy, (4) disclose the identity of a 
confidential source, and, in the case of a 
record compiled by a criminal law 
enforcement authority in the course of a 
criminal investigation, or by an agency 
conducting a lawful national security 
intelligence investigation, confidential 
information furnished only by the 
confidential source, (5) disclose 
investigative techniques and procedures 
or (6) endanger the life or physical 
safety of law enforcement personnel.
For the purpose of this section 
“enforcement action” means any 
authorized action intended to abate, 
prevent, counteract, deter, or terminate 
violations of law and includes action 
involving possible civil, criminal, or 
administrative sanctions whether such 
sanctions involve adversary proceedings 
or other procedures, such as termination 
of benefits, protective pleasures, etc.

§ 5.74 Further disclosure.
(a) The Secretary may in particular 

instances, except where prohibited by 
law, disclose documents or portions of 
documents described in § 5.73 if he 
determines that disclosure is in the 
public interest and is consistent with 
obligations of confidentiality and 
administrative necessity.

(b) In making such a determination, 
consideration may be given to the 
Department’s responsibilities under law 
for dissemination to the public of 
information relating to education.

(c) When such determination has been 
made, the particular document or
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portion of document to which it relates 
shall thereafter be available upon 
request for inspection and copying: 
Provided however, That use of 
nondiscloseable records or information 
from such records for authorized 
program purposes, including law 
enforcement purposes and litigation is 
not a disclosure within the meaning of 
this section.

Subpart G—Administrative Review
§ 5.80 Review of denial of a record.

This subpart provides for the review 
of a denial, pursuant to § 5.53, of a 
written request for inspection or copying 
of a record.

§ 5.81 Time for initiation of request for 
review.

A person whose request has been 
denied may initiate a review by filing a 
request for review within (a) 30 days of 
receipt of the determination to deny or 
(b) within 30 days of receipt of records 
which are in partial response to his 
request if a portion of a request is 
granted and a portion denied, whatever 
is later.

§ 5.82 By whom review is made.
(a) Requests for review of denials 

should be addressed to the Secretary.
(b) [Reserved]

§ 5.83 Contents of request for review.
The request for review shall include a 

copy of the written request and the 
denial.

exhausted on the initial determination. 
Such extension may only be granted for 
the reasons enumerated in § 5.51(d).

(b) The decision, which constitutes 
final action of the Department, if 
adverse to the requester shall be in 
writing, stating the reasons for the

decision, and advising the requester of 
the right to judicial review of such 
decision.

(c) Failure to comply with time limits 
set forth in § 5.51 or in this subsection 
constitutes an exhaustion of the 
requester’s administrative remedies.

Ap p e n d ix

The following are some examples of specific records (or specific information relating to personnel, programs, or activities of 
this Department) listed according to whether or not they are available upon request for inspection and copying.

G enerally Available

Funded initial grant applications, subject to provisions of 
§ 5.71.

Reports of grantee.
Final report of any review or evaluation of grantee per- 

. formance conducted or caused to be conducted by 
the Department

Applications for continuation, renewal, or supplemental 
grants, subject to provisions of $ 5.71.

State plan material.

G enerally N o t A va i lab le

Research protocol, design, processing, and other technical informa
tion to the extent proprietary or of a confidential nature submitted 
with initial applications not yet funded, or where disclosure would 
adversely affect patent or other valuable rights.

Confidential financial information of grantee.
Site visit reports.
Initial research or research training grant application on which award 

is not made.

CONTRACTS

Name of contractor, subject matter, date, and amount of Trade secrets, 
contract.

Contract performance review report.... ....................... ......... Confidential pricing data contained in contract proposal if in the De
partment’s judgment it is properly so designated by the offeror.

Deficiency r e p o r t ..... ...... ...... ...... ................................... Proprietary technical data contained in a contract proposal if in the
Department’s judgment it is properly so designated by offeror.

Final report........... ........................................................... ...... Confidential financial information of contractor.
Draft of proposed final report submitted for comment prior to accept

ance.
Research protocol, design, processing, and other technical informa

tion to the extent proprietary or of a confidential nature, including 
proprietary contents of unsolicited proposals.

Proposals on which no award is made.

ADVISORY COMMITTEES

Name of committee....™„_---------------------- ----------------  Minutes or transcripts of committee meetings or portions thereof
Final report...... ................................. ....... ........................... which are involved with matters exempt from mandatory disclosure
Minutes or transcripts of meetings open to the public under Freedom of Information Act 

and not involved with matters exempt from mandatory 
disclosure under Freedom of Information Act.

PERSONNEL INFORMATION

§ 5.84 Consideration on review.
Review shall be considered on the 

basis of the written record including any 
written argument submitted by the 
requester.

§ 5.85 Decisions on review.
(a) Decisions on review shall be in 

writing within 20 working days from 
receipt of the request for review. 
Extension of the time limit may be 
granted to the extent that the maximum 
10-day limit on extensions has not been

Name of employee, title of position, and location of reg- Home addresses of employees 
ular duty station.

Grade, position description, and salary of public employ
ees.

AFFIRMATIVE ACTION PLAN FILED PURSUANT TO EXECUTIVE ORDER 11246

Approved action plan, including analysis, proposed re
medial or affirmative steps to be taken with goals and 
timetables, policies on recruitment, hiring, and promo
tion, and description of grievance procedures.

MISCELLANEOUS
Names of individual beneficiaries of departmental programs or a list of 

the benefits they receive if release would be an unwarranted inva
sion of privacy.

Office for Civil Rights investigatory tiles In open cases.
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PART 5b—PRIVACY ACT 
REGULATIONS

N.
Sec.
5b.l Definitions.
5b.2 Purpose and scope.
5b.3 Policy.
5b.4 Maintenance of records.
5b.5 Notification of or access to records.
5b.7 Procedures for correction or 

amendment of records.
5b.8 Appeals of refusals to correct or amend 

records.
5b.9 Disclosure of records.
5b.l0 Parents and guardians.
5b.ll Exempt systems.
5b.l2 Contractors.
5b.l3 Fees.
Appendix A Employee standards of conduct. 
Appendix fi Routine uses applicable to more 

than one system of records maintained 
by ED.

Authority: 5 U.S.C. 301, 5 U.S.C. 552a.

§ 5b. 1 Definitions.
As used in this Part:
(a) "Access" means availability of a 

record to a subject individual.
(b) “Agency” means the Department 

of Health, Education, and Welfare.
(c) "Department” means the 

Department of Education.
(d) "Disclosure” means the 

availability or release of a record to 
anyone other than the subject 
individual.

(e) “Individual” means a living person 
who is a citizen of the United States or 
an alien lawfully admitted for 
permanent residence. It does not include 
persons such as sole proprietorships, 
partnerships, or corporations. A 
business firm which is identified by the 
name of one or more persons is not an 
individual within the meaning of this 
Part.

(f) “Maintain” means to maintain, 
collect, use, or disseminate when used 
in connection with the term "record”; 
and, to have control over or 
responsibility for a system of records 
when used in connection with the term 
“system of records.”

(g) “Notification” means 
communication to an individual whether 
he is a subject individual.

(h) “Record” means any item, 
collection, or grouping of information 
about an individual that is maintained 
by the Department, including but not 
limited to the individual’s education, 
financial transactions, medical history, 
and crimihal or employment history and 
that contains his name, or an identifying 
number, symbol, or other identifying 
particular assigned to the individual, 
such as a finger or voice print or a 
photograph. When used in this Part,

record means only a record which is in a 
system of records.

(i) “Responsible Department official” 
means that officer who is listed in a 
notice of a system of records as the 
system manager for a given system of 
records or another individual listed in 
the notice of a system of records to 
whom requests may be made, or the 
designee of either such officer or 
individual.

(j) “Routine use" means the disclosure 
of a record outside the Department, 
without the consent of the subject 
individual, for a purpose which is 
compatible with the purpose for which 
the record was collected. It includes 
disclosures required to be made by 
statute other than the Freedom of 
Information Act, 5 U.S.C. 552. It does not 
include disclosures which are permitted 
to be made without the consent of the 
subject individual which are not 
compatible with the purpose for which it 
was collected such as disclosures to the 
Bureau of the Census, the General 
Accounting Office, or to Congress.

(k) "Secretary” means the Secretary of 
Education.

(l) “Statistical record” means a record 
maintained for statistical research or 
reporting purposes only and not 
maintained to make determinations 
about a particular subject individual.

(m) "Subject individual" means that 
individual to whom a record pertains.

(n) "System of records” means any 
group of records under the control of the 
Department from which a record is 
retrieved by personal identifier such as 
the name of the individual, number, 
symbol or other unique retriever 
assigned to the individual. Single 
records or groups of records which are 
not retrieved by a personal identifier are 
not part of a system of records. Papers 
maintained by individual employees of 
the Department which are prepared, 
maintained, or discarded at the 
discretion of the employee and which 
are not subject to the Federal Records 
Act, 44 U.S.C. 2901, are not part of a 
system of records; Provided, That such 
personal papers are not used by the 
employee or the Department to 
determine any rights, benefits, or 
privileges of individuals.

§ 5b.2 Purpose and scope.
(a) This Part implements section 3 of 

the Privacy Act of 1974, 5 U.S.C. 552a 
(hereinafter referred to as the Act), by 
establishing agency policies and 
procedures for the maintenance of 
records. This Part also establishes 
agency policies and procedures under

which a subject individual may be given 
notification of or access to a record 
pertaining to him and policies and 
procedures under which a subject 
individual may have his record 
corrected or amended if he believes that 
his record is not accurate, timely, 
complete, or relevant or necessary to 
accomplish a Department function.

(b) All components of the Department 
are governed by the provisions of this 
Part. Also governed by the provisions of 
this Part are advisory committees and 
councils within the meaning of the 
Federal Advisory Committee Act which 
provide advice to (1) any official or 
component of the Department or (2) the 
President and for which the Department 
has been delegated responsibility for 
providing
services.

(c) Employees of the Department 
governed by this Part include all regular 
and special government employees of 
the Department; experts and consultants 
whose temporary (not in excess of 1 
year) or intermittent services have been 
procured by the Department by contract 
pursuant to 3109 of title 5, United States 
Code; volunteers where acceptance of 
their services are authorized by law; 
those individuals performing gratuitous 
services as permitted under conditions 
prescribed by the Civil Service 
Commission; and, participants in work- 
study or training programs.

(d) This Part does not:
(1) Make available to a subject 

individual records which are not 
retrieved by that individual’s name or 
other personal identifier.

(2) Make available to the general 
public records which are retrieved by a 
subject individual’s name or other 
personal identifier or make available to 
the general public records which would 
otherwise not be available to the 
general public under the Freedom of 
Information Act, 5 U.S.C. 552, and Part 5 
of this title.

(3) Govern the maintenance or 
"disclosure of, notification of or access 
to, records in the possession of the 
Department which are subject to 
regulations of another agency, such as 
personnel records subject to the 
regulations of the Civil Service 
Commission.

(4) Apply to grantees, including State 
and local governments or subdivisions 
thereof, administering federally funded 
programs.

(5) Make available records compiled 
by the Department in reasonable 
anticipation of court litigation or formal
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administrative proceedings. The 
availability of such records to the 
general public or to any subject 
individual or party to such litigation or 
proceedings shall be governed by 
applicable constitutional principles, 
rules of discovery, and applicable 
regulations of the Department.

§ 5b.3 Policy.
It is the policy of the Department to 

protect the privacy of individuals to the 
fullest extent possible while nonetheless 
permitting the exchange of records 
required to fulfill the administrative and 
program responsibilities of the 
Department, and responsibilities of the 
Department for disclosing records which 
the general public is entitled to have 
under the Freedom of Information Act, 5 
U.S.C. 552, and Part 5 of this title.

§ 5b.4 Maintenance of records.
(a) No record will be maintained by 

the Department unless:
(1) It is relevant and necessary to 

accomplish a Department function 
required to be accomplished by statute 
or Executive Order;

(2) It is acquired to the greatest extent 
practicable from the subject individual 
when maintenance of the record may 
result in a determination about the 
subject individual’s rights, benefits or 
privileges under Federal programs;

(3) The individual providing the record 
is informed of the authority for 
providing the record (including whether 
the providing of the record is mandatory 
or voluntary, the principal purpose for 
maintaining the record, the routine uses 
for the record, what effect his refusal to 
provide the record may have on him), 
and if the record is not required by 
statute or Executive Order to be 
provided by the individual, he agrees to 
provide the record.

(b) No record will be maintained by 
the Department which describes how an 
individual exercises rights guaranteed 
by the First Amendment unless 
expressly authorized (1) by statute, or
(2) by the subject individual, or (3) 
unless pertinent to and within the scope 
of an authorized law enforcement 
activity.

§ 5b.5 Notification of or access to 
records.

(a) Times, places, and manner o f 
requesting notification o f or access to a 
record, (1) Any individual may request 
notification of a record. He may at the 
same time request access to any record 
pertaining to him; Ah individual may be 
accompanied by another individual of 
his choice when he requests access to a 
record in person; Provided, That he 
affirmatively authorizes the presence of

such other individual dining any 
discussion of a record to which access is 
requested.

(2) An individual making a request for 
notification of or access to a record shall 
address his request to the responsible 
Department official and shall verify his 
identity when required in accordance 
with paragraph (b)(2) of this section. At 
the time the request is made, the 
individual shall specify which systems 
of records he wishes to have searched 
and the records to which he wishes to 
have access. He may also request that 
copies be made of all or any such 
records. An individual shall also provide 
the responsible Department official with 
sufficient particulars to enable such

‘ official to distinguish between records 
on subject individuals with the same 
name. The necessary particulars are set 
forth in the notices of systems of 
records.

(3) An individual who makes a 
request in p'erson may leave with any 
responsible Department official a 
request for notification of or access to a 
record under the control of another 
responsible Department official; 
Provided, That the request is addressed 
in writing to the appropriate responsible 
Department official.

(b) Verification o f identity—(1) When 
required. Unless an individual, who is 
making a request for notification of or 
access to a record in person, is 
personally known to the responsible 
Department official, he shall be required 
to verify his identity in accordance with 
paragraph (b)(2) of this section if:

(1) he makes a request for notification 
of a record and the responsible 
Department official determines that the 
mere disclosure of the existence of the 
record would be a clearly unwarranted 
invasion of privacy if disclosed to 
someone other than the subject 
individual; or,

(ii) he makes a request for access to a 
record which is not required to be 
disclosed to the general public under the 
Freedom of Information Act, 5 U.S.C.
552, and Part 5 of this title.

(2) Manner o f verifying identity.
(i) An individual who makes a request 

in person shall provide to the 
responsible Department official at least 
one piece of tangible identification such 
as a driver’s license, passport, alien or 
voter registration card, or union card to 
verify his identity. If an individual does 
not have identificatioh papers to verify 
his identity, he shall certify in writing 
that he is die individual who he claims 
to be and that he Understands that the 
knowing and willful request for or 
acquisition of a record pertaining to an 
individual under false pretenses is a

criminal offense under the Act subject to 
a $5,000 fine.

(ii) Except as provided in paragraph
(b)(2)(v) of this section, an individual 
who does not make a request in person 
shall submit a notarized request to the 
responsible Department official to verify 
his identity or shall certify in his request 
that he is die individual Who he claims 
to be and that he understands that the 
knowing and willful request for or 
acquisition of a record pertaining to an 
individual under false pretenses is a. 
criminal offense under the Act subject to 
a $5,000 fine.

(iii) An individual who makes a 
request on behalf of a minor or legal 
incompetent as authorized under § 5b.l0 
of this Part shall verify his relationship 
to the minor or legal incompetent, in 
addition to verifying his own identity, by 
providing a copy of the minor’s birth 
certificate, a court order, or other 
competent evidence of guardianship to 
the responsible Department official; 
except that, an individual is not required 
to verify his relationship to the minor or 
legal incompetent when he is not 
required to verify his own identity or 
when evidence of his relationship to the 
minor or legal incompetent has been 
previously given to the responsible 
Department official.

(iv) An individual shall further verify 
his identity if he is requesting 
notification of or access to sensitive 
records. Any further verification shall 
parallel the record to which notification 
or access is being sought. Such further 
verification may include such 
particulars as the individual’s years of 
attendance at a particular educational 
institution, rank attained in the 
uniformed services, date or place of 
birth, names of parents, or an 
occupation.

(v) An individual who makes a 
request by telephone shall verify his 
identity by providing to the responsible 
Department official identifying 
particulars which parallel the record to 
which notification or access is being 
sought. If the responsible Department 
official determines that the particulars 
provided by telephone are insufficient, 
the requester will be required to submit 
the request in writing or in person. 
Telephone requests will not be accepted 
where an individual is requesting 
notification of or access to sensitive 
records.

(c) Granting notification o f or access 
to a record. (1) Subject to the provisions 
governing exempt systems in § 5b .ll of 
this part, a responsible Department 
official, who receives a request for 
notification of or access to a record and, 
if required, verification of an 
individual’s identity, will review the
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request and grant notification or access 
to a record, if the individual requesting 
access to the record is the subject 
individual.

(2) If the responsible Department 
official determines that there will be a 
delay in responding to a request because 
of the number of requests being 
processed, a breakdown of equipment, 
shortage of personnel, storage of records 
in other locations, etc., he will so inform 
the individual and indicate when 
notification or access will be granted.

(3) Prior to granting notification of or 
access to a record, the responsible 
Department official may at his 
discretion require an individual making 
a request in person to reduce his request 
to writing if the individual has not 
already done so at the time the request 
is made.

§ 5b.7 Procedures for correction or 
amendment of records.

(a) Any subject individual may 
request that his record be corrected or 
amended if he believes that the record is 
not accurate, timely, complete, or 
relevant or necessary to accomplish a 
Department function. A subject 
individual making a request to amend or 
correct his record shall address his 
request to the responsible Department 
official in writing; except that, the 
request need not be in writing if the 
subject individual makes his request in 
person and the responsible Department 
official corrects or amends the record at 
that time. The subject individual shall 
specify in each request:

(1) The system of records from which 
the record is retrieved;

(2) The particular record which he is 
seeking to correct or amend;

(3) Whether he is seeking an addition 
to or a deletion or substitution of the 
record; and,

(4) His reasons for requesting 
correction or amendment of the record.

(b) A request for correction or 
amendment of a record will be 
acknowledged within 10 working days 
of its receipt unless the request can be 
processed and the subject individual 
informed of the responsible Department 
official's decision on the request within 
that 10 day period.

(c) If the responsible Department 
official agrees that the record is not 
accurate, timely, or complete based on a 
preponderance of the evidence, the 
record will be corrected or amended.
The record will be deleted without 
regard to its accuracy, if the record is 
not relevant or necessary to accomplish 
the Department function for which the 
record was provided or is maintained. In 
either case, the subject individual will 
be informed in writing of the correction,

amendment, or deletion and, if 
accounting was made of prior 
disclosures of the record, all previous 
recipients of the record will be informed 
of the corrective action taken.

(d) If the responsible Department 
official does not agree that the record 
should be corrected or amended, the 
subject individual will be informed in 
writing of the refusal to correct or 
amend the record. He will also be 
informed that he may appeal the refusal 
to correct or amend his record § 5b.8 of 
this Part.

(e) Requests to correct or amend a 
record governed by the regulation of 
another government agency, e.g., Civil 
Service Commission, Federal Bureau of 
Investigation, will be forwarded to such 
government agency for processing and 
the subject individual will be informed 
in writing of the referral.

§ 5b.8 Appeals of refusals to correct or 
amend records.

(a) Processing the appeal. (1) A 
subject individual who disagrees with a 
refusal to correct or amend his record 
may appeal the refusal in writing. All 
appeals shall be made to the Secretary.

(2) An appeal will be completed 
within 30 working days from its receipt 
by the appeal authority; except that, die 
appeal authority may for good cause 
extend this period for an additional 30 
days. Should the appeal period be 
extended, the subject individual 
appealing the refusal to correct or 
amend the record will be informed in 
writing of the extension and the 
circumstances of the delay. The subject 
individual's request to amend or correct 
the record, the responsible Department 
official’s refusal to correct or amend, 
and any other pertinent material relating 
to the appeal will be reviewed. No 
hearing will be held.

(3) If the appeal authority agrees that 
the record subject to the appeal should 
be corrected or amended, the record will 
be amended and the subject individual 
will be informed in writing oftthe 
correction or amendment. Where an 
accounting was made of prior 
disclosures of the record, all previous 
recipients of the record will be informed 
of the corrective action taken.

(4) If the appeal is denied, the subject 
individual will be informed in writing:

(i) Of the denial and the reasons for 
the denial;

(ii) That he has a right to seek judicial 
review of die denial; and,

(iii) That he may submit to the 
responsible Department official a 
concise statement of disagreement to be 
associated with the disputed record and 
disclosed whenever the record is 
disclosed.

(b) Notation and disclosure o f 
disputed records. Whenever a subject 
individual submits a statement of 
disagreement to the responsible 
Department official in accordance with 
paragraph (a){4)(iii) of this section, the 
record will be noted to indicate that it is 
disputed* In any subsequent disclosure, 
a copy of the subject individual’s 
statement of disagreement, will be 
disclosed with the record. If the 
responsible Department official deems it 
appropriate, a concise statement of the 
appeal authority’s reasons for denying 
the subject individual’s appeal may also 
be disclosed with the record. While the 
subject individual will have access to 
this statement of reasons, such 
statement will not be subject to 
correction or amendment Where an 
accounting was made of prior 
disclosures of the record, all previous 
recipients of the record will be provided 
a copy of the subject individual’s 
statement of disagreement, as well as 
the statement, if any, of the appeal 
authority’s reasons for denying the 
subject individual’s appeal.

§ 5b.9 Disclosure of records.
(a) Consent to disclosure by a subject 

individual. (1) Except as provided in 
paragraph (b) of this section authorizing 
disclosures of records without consent, 
no disclosure of a record will be made 
without the consent of the subject 
individual. In each case the consent, 
whether obtained from the subject 
individual at the request of the 
Department or whether provided to the 
Department by the subject individual on 
his own initiative, shall be in writing. 
The consent shall specify the individual, 
organizational unit or class of 
individuals or organizational units to 
whom the record may be disclosed, 
which record may be disclosed and, 
where applicable, during which time 
frame the record may be disclosed ie-8 > 
during the school year, while the subject 
individual is out of the country, 
whenever the subject individual is 
receiving specific services). A blanket 
consent to disclose all of a subject 
individual's records to unspecified 
individuals or organizational units will 
not be honored. The subject individual’s 
identity and, where applicable [e.g., 
where a subject individual gives consent 
to disclosure of a record to a specific 
individual), the identity of the individual 
to whom the record is to be disclosed 
shall be verified.

(2) A parent or guardian of any minor 
is not authorized to give consent to a 
disclosure of the minor’s medical record.

(b) Disclosures without the consent o f 
the subject individual. The disclosures 
listed in this paragraph may be made
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without the consent of the subject 
individual. Such disclosures are:

(1) To those officers and employees of 
the Department who have a need for the 
record in the performance of their 
duties. The responsible Department 
official may upon request of any officer 
or employee, or on his own initiative, 
determine what constitutes legitimate 
need.

(2) Required to be disclosed under the 
Freedom of Information Act, 5 U.S.C.
552, and Part 5 of this title.

(3) For a routine use as defined in 
paragraph (j) of § 5b.l. Routine uses will 
be listed in any notice of a system of 
records. Routine uses published in 
Appendix B are applicable to more than 
one system of records. Where 
applicable, notices of systems of records 
may contain references to the routine 
uses listed in Appendix B. Appendix B 
will be published with any compendium 
of notices of systems of records.

(4) To the Bureau of the Census for 
purposes of planning or carrying out a 
census or survey or related activity 
pursuant to the provisions of title 13 
U.S.C.

(5) To a recipient who has provided 
the agency with advance written 
assurance that the record will be used 
solely as a statistical research or 
reporting record; Provided, That, the 
record is transferred in a form that does 

-not identify the subject individual.
(6) To the National Archives of the 

United States as a record which has 
sufficient historical or other value to 
warrant its continued preservation by 
the United States Government, or for 
evaluation by the Administrator of 
General Services or his designee to 
determine whether the record has such 
value.

(7) To another government agency or 
to an instrumentality of any 
governmental jurisdiction within or 
under the control of the United States 
for a civil or criminal law enforcement 
activity if the activity is authorized by 
law, and if the head of such government 
agency or instrumentality has submitted 
a written request to the Department 
specifying the record desired and the 
law enforcement activity for which the 
record is sought.

(8) To an individual pursuant to a 
showing of compelling circumstances 
affecting the health or safety of any 
individual if a notice of the disclosure is 
transmitted to the last known address of 
the subject individual.

(9) To either House of Congress, or to 
the extent of matter within its 
jurisdiction, any committee or 
subcommittee thereof, any joint 
committee of Congress or subcommittee 
of any suchjoint committee.

(10) To the Comptroller General, or 
any of the Comptroller General’s 
authorized representatives, in the course 
of the performance of the duties of the 
General Accounting Office.

(11) Pursuant to the order of a court of 
competent jurisdiction.

(c) Accounting o f disclosures. (1) An 
accounting of all disclosures of a record 
will be made and maintained by the 
Department for 5 years or for the life of 
the record, whichever is longer; except 
that, such an accounting will not be 
made: '

(1) For disclosures under paragraph (b)
(1) and (2) of this section; and,

(ii) For disclosures made with the 
written consent of the subject _ 
individual.

(2) The accounting will include:
(i) The date, nature,, and purpose of 

each disclosure; and
(ii) The name and address of the 

person or entity to. whom the disclosure 
is made.

(3) Any subject individual may 
request access to an accounting of 
disclosures of a record. The subject 
individual shall make a request for 
access to an accounting in accordance 
with the procedures in § 5b.5 of this 
part. A subject individual will be 
granted access to an accounting of the 
disclosures of a record in accordance 
with the procedures of this part which 
govern access to the related record. 
Access to an accounting of a disclosure 
of a record made under paragraph (b)(7) 
of this section may be granted at the 
discretion of the responsible Department 
official.

§ 5b.10 Parents and guardians.
For the purpose of this part, a parent 

or guardian of any minor or the legal 
guardian or any individual who has 
been declared incompetent due to 
physical or mental incapacity or age by 
a court of competent jurisdiction is 
authorized to act on behalf of an 
individual or a subject individual.
Except as provided in paragraph (b)(2) 
of § 5b.5, of this Part governing 
procedures for verifying an individual’s 
identity, an individual authorized to act 
on behalf of a minor or legal 
incompetent will be viewed as if he 
were the individual or subject 
individual.

§ 5b.11 Exempt systems.
(a) General policy. The Act permits 

certain types of specific systems of 
records to be exempt from some of its 
requirements. It is the policy of the 
Department to exercise authority to 
exempt systems of records only in 
compelling cases.

(b) Specific systems o f records 
exempted. (1) Those systems of records 
listed in paragraph (b)(2) of this section 
are exempt from the following 
provisions of the Act arid this Part:

(1) 5 U.S.C. 552a(c)(3) and paragraph
(c)(2) of § 5b.9 of this part which require 
a subject individual to be granted access 
to an accounting of disclosures of a 
record.

(ii) 5 U.S.C. 552a(d) (1) through (4) and
(f) and § § 5b.6, 5b.7, and 5b.8 of this part 
relating to notification of or access to 
records and correction or amendment of 
records.

(iii) 5 U.S.C. 552a(e)(4) (G) and (H) 
which require inclusion of information 
about Department procedures for 
notification, access, and correction or 
amendment of records in the notice for 
the systems of records.

(iv) 5 U.S.C. 552(e)(3) and paragraph
(a)(3) of § 5b.4 of this Part which require 
that an individual asked to provide a 
record to the Department be informed of 
the authority for providing the record 
(including whether the providing of the 
record is mandatory or voluntary, the 
principal purposes for maintaining the 
record, the routine uses for the record, 
and what effect his refusal to provide 
the record may have on him), and if the 
record is not required by statute or 
Executive Order to be provided by the 
individual, he agrees to provide the 
record. This exemption applies only to 
an investigatory record compiled by the 
Department for criminal law 
enforcement purposes in a system of 
records exempt under subsection (j)(2) 
of the Act to the extent that these 
requirements would prejudice the 
conduct of the investigation.
(2) The following systems of records 

are exempt from those provisions of the 
Act and this part listed in paragraph (b)
(1) of this section.

(i) Pursuant to subsection (j)(2) of the 
Act:
The Investigatory Material Compiled 

for Law Enforcement Purposes System, 
HEW.

(ii) [Reserved]
(iii) [Reserved]
(iv) Pursuant to subsection (k)(5) of 

the Act:
(A) The Investigatory Material 

Compiled for Security and Suitability 
Purposes System, HEW; and,

(B) The Suitability for Employment 
Records, HEW.

(c) Notification o f or access to records 
in exempt systems o f records. (1) Where 
a system of records is exempt as 
provided in paragraph (b) of this section, 
any individual may nonetheless request 
notification of or access to a record in 
that system. An individual shall mqke 
requests for notification of or access to a
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record in an exempt system of records in 
accordance with the procedures of 
§ | 5b.5 and 5b.6 of this part.

(2) An individual will be granted 
notification of or access to a record in 
an exempt system but only to the extent 
such notification or access would not 
reveal the identity of a source who 
furnished the record to the Department 
under an express promise, and prior to 
September 27,1975 an implied promise, 
that his identity would be held in 
confidence, if:

(i) The record is in a system of records 
which is exempt under subsection (k)(2) 
of the Act and the individual has been, 
as a result of the maintenance of the 
record, denied a right, privilege, or 
benefit to which he would otherwise be 
eligible; or,

(ii) The record is in a system of 
records which is exempt under 
subsection (k)(5) of the Act.

(3) if an individual is not granted 
notification of or access to a record in a 
system of records exempt under 
subsections (k) (2) and (5) of the Act in 
accordance with this paragraph, he will 
be informed that the identity of a 
confidential source would be revealed if 
notification of or access to the record 
were granted to him.

(d) Discretionary actions by the 
responsible Department official. Unless 
disclosure of a record to the general 
public is otherwise prohibited by law, 
the responsible Department official may 
in his discretion grant notification of or 
access to a record in a system of records 
which is exempt under paragraph (b) of 
this section. Discretionary notification of 
or access to a record in accordance with 
this paragraph will not be a precedent 
for discretionary notification of or 
access to a similar or related record and 
will not obligate the responsible 
Department official to exercise his 
discretion to grant notification of or 
access to any other record in a system 
of records which is exempt under 
paragraph (b) of this section.

§5b.12 Contractors.
(a) All contracts entered into on or 

after September 27,1975 which require a 
contractor to maintain or on behalf of 
the Department to maintain, a system of 
records to accomplish a Department 
function must contain a provision 
requiring the contractor to comply with 
the Act and this part.

(b) All unexpired contracts entered 
into prior to September 27,1975 which 
require the contractor to maintain or on 
behalf of the Department to maintain, a 
system of records to accomplish a 
Department function will be amended as 
soon as practicable to include a

provision requiring the contractor to 
comply with the Act and this Part. All 
such contracts must be so amended by 
July 1,1976 unless for good cause the 
appeal authority identified in § 5b.8 of 
this part authorizes the continuation of 
the contract without amendment beyond 
that date.

(c) A contractor and any employee of 
such contractor shall be considered 
employees of the Department only for 
the purposes of the criminal penalties of 
the Act, 5 U.S.C. 552a(i), and the 
employee standards of conduct listed in 
Appendix A of this part where the 
contract contains a provision requiring 
the contractor to comply with the Act 
and this part.

(d) This section does not apply to 
systems of records maintained by a' 
contractor as a result of his management 
discretion, e.g., the contractor’s 
personnel records.

§ 5b. 13 Fees.
(a) Policy. Where applicable, fees for 

copying records will be charged in 
accordance with the schedule set forth 
in this section. Fees may only be 
charged where an individual requests 
that a copy be made of the record to 
which he is granted access. No fee may 
be charged for making a search of the 
system of records whether the search is 
manual, mechanical, or electronic. 
Where a copy of the record must be 
made in order to provide access to the 
record [e.g., computer printout where no 
screen reading is available), the copy 
will be made available to the individual 
without cost.

(b) Fee schedule. The fee schedule for 
the Department is as follows:

(1) Copying of records susceptible to 
photocopying—$.10 per page.

(2) Copying records not susceptible to 
photocopying [e.g., punch cards or 
magnetic tapes)—at actual cost to be 
determined on a case-by-case basis.

(3) No charge will be made if the total 
amount of copying does not exceed $25, 
Appendix A

Employee Standards of Conduct
(a) General. All employees are required to 

be aware of their responsibilities under the 
Privacy Act of 1974, 5 U.S.C. 552a.
Regulations implementing the Act are set 
forth in 34 CFR 5b. Instruction on the 
requirements of the Act and regulation shall 
be provided to all new employees of the 
Department. In addition, supervisors shall be 
responsible for assuring that employees who 
are working with systems of records or who 
undertake new duties which require the use 
of systems of records are informed of their 
responsibilities. Supervisors shall also be 
responsible for assuring that all employees 
who work with such systems of records are 
periodically reminded of the requirements of

the Act and are advised of any new 
provisions or interpretations of the Act.

(b) Penalties. (1) All employees must guard 
against improper disclosure of records which 
are governed by the Act. Because of the 
serious consequences of improper invasions 
of personal privacy, employees may be 
subject to disciplinary action and criminal 
prosecution for knowing and willful 
violations of the Act and regulation. In 
addition, employees may also be subject to 
disciplinary action for unknowing or 
unwillful violations, where the employee had 
notice of the provisions of the Act and 
regulations and failed to inform himself 
sufficiently or to conduct himself in 
accordance with the requirements to avoid 
violations.

(2) The Department may be subjected to 
civil liability for the following actions 
undertaken by its employees:.

(a) Making a determination under the Act 
and section 5b.7 and 5b.8 of the regulation 
not to amend an individual’s record in 
accordance with his request, or failing to 
make such reviewin conformity with those 
provisions;

(b) Refusing to comply with an individual’s 
request for notification of or access to a 
record pertaining to him;

(c) Failing to maintain any record 
pertaining to any individual with such 
accuracy, relevance, timeliness, and 
completeness as is necessary to assure 
fairness in any determination relating to the 
qualifications, character, rights, or 
opportunities of, or benefits to the individual 
that may be made on the basis of such a 
record, and consequently a determination is 
made which is adverse to the individual; or

(d) Failing to comply with any other 
provision of the Act or any rule promulgated 
thereunder, in such a way as to have an 
adverse effect on an individual.

(3) “An employee may be personally 
subject to criminal liability as set forth below 
and in 5 U.S.C. 552a (i):

(a) Any officer or employee of an agency, 
who by virtue of his employment or official 
position, has possession of, or access to, 
agency records which contain individually 
identifiable information the disclosure of 
which is prohibited by the Act or by rules or 
regulations established thereunder, and who, 
knowing that disclosure of the specific 
material is so prohibited, willfully discloses 
the material in any manner to any person or 
agency not entitled to receive it, shall be 
guilty of a misdemeanor and fined not more 
than $5,000.’’

(b) "Any officer or employee of any agency 
who willfully maintains a system of records 
without meeting the notice requirements [of 
the Act) shall be guilty of a misdemeanor and 
fined not more than $5,000.”

(c) Rules Governing Employees Not 
Working With Systems of Records. 
Employees whose duties do not involve 
working with systems of records will not 
generally disclose to any one, without 
specific authorization from their supervisors, 
records pertaining to employees or other 
individuals which by reason of their official 
duties are available jo them. Notwithstanding 
the above, the following records concerning 
Federal employees are a matter of public
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record and no further authorization is 
necessary for disclosure:

(1) Name and title of individual.
(2) Grade classification or equivalent and 

annual rate of salary.
(3) Position description.
(4) Location of duty station, including room 

number and telephone number.
In addition, employees shall disclose 

records which are listed in the Department’s 
Freedom of Information Regulation as being 
available to the public. Requests for other . 
records will be referred to the responsible 
Department official. This does not preclude 
employees from discussing matters which are 
known to them personally, and without resort 
to a record, to official investigators of Federal 
agencies for official purposes such as 
suitability checks, Equal Employment 
Opportunity investigations, adverse action 
proceedings, grievance proceedings, etc.

(d) Rules governing employees whose 
duties require use or reference to systems of 
records. Employees whose official duties 
require that they refer to, maintain, service, 
or otherwise deal with systems of records 
(hereinafter referred to as “Systems 
Employees”) are governed by the general 
provisions. In addition, extra precautions are 
required and systems employees are held to 
higher standards of conduct.

(1) Systems Employees shall:
(a) Be informed with respect to their 

responsibilities under the Act;
(b) Be alert to possible misuses of the 

system and report to their supervisors any 
potential or actual use of the system which 
they believe is not in compliance with the Act 
and regulation;

(c) Make a disclosure of records within the 
Department only to an employee who has a 
legitimate need to know the record in the 
course of his official duties;

(d) Maintain records as accurately as 
practicable.

(e) Consult with a supervisor prior to taking 
any action where they are in doubt whether 
such action is in conformance with the Act 
and regulation.

(2) Systems Employees shall not:
(a) Disclose in any form records from a 

system of records except (1) with the consent 
or at the request of the subject individual; or 
(2) where its disclosure is permitted under
§ 5b.9 of the regulation.

(b) Permit unauthorized individuals to be 
present in controlled areas. Any unauthorized 
individuals observed in controlled areas shall 
be reported to a supervisor or to the guard 
force.

(c) Knowingly or willfully take action 
which might subject the Department to civil 
liability.

(d) Make any arrangements for the design 
development, or operation of any system of 
records without making reasonable effort to 
provide that the system can be maintained in 
accordance with the Act and regulation.

(e) Contracting officers. In addition to any 
applicable provisions set forth above, those 
employees whose official duties involve 
entering into contracts on behalf of the 
Department shall also be governed by the 
following provisions:

(1) Contracts for design, or development of 
systems and equipment. No contract for the

design or development of a system of records, 
or for equipment to store, service or maintain 
a system of records shall be entered into 
unless the contracting officer has made 
reasonable effort to ensure that the product 
to be purchased is capable of being used 
without violation of the Act or regulation. 
Special attention shall be given to provision 
of physical safeguards.

(2) Contracts for the operation of systems 
and equipment. No contract for the design or 
development of a system of whom he feels 
appropriate, of all proposed contracts 
providing for the operation of systems of 
records shall be made prior to execution of 
the contracts to determine whether operation 
of the system of records is for the purpose of 
accomplishing a Department function. If a 
determination is made that the operation of 
the system is to accomplish a Department 
function, the contracting officer shall be 
responsible for including in the contract 
appropriate provisions to apply the 
provisions of the Act and regulation to the 
system, including prohibitions against 
improper release by the contractor, his 
employees, agents, or subcontractors.

(3) Other service contracts. Contracting 
officers entering into general service 
contracts shall be responsible for determining 
the appropriateness of including provisions in 
the contract to prevent potential misuse 
(inadvertent or otherwise) by employees, 
agents, or subcontractors of the contractor.

(f) Rules Governing Responsible 
Department Officials. In addition to the 
requirements for Systems Employees, 
responsible Department officials shall: .

(1) respond to all requests for notification 
of or access, disclosure, or amendment of 
records in a timely fashion in accordance 
with the Act and regulation;

(2) make any amendment of records 
accurately and in a timely fashion;

(3) inform all persons whom the accounting 
records show have received copies of the 
record prior to the amendments of the 
correction; and

(4) associate any statement of 
disagreement with the disputed record, and

(a) transmit a copy of the statement to all 
persons whom the accounting records show 
have received a copy of the disputed record, 
and

(b) transmit that statement with any future 
disclosure.
Appendix B
Routine Uses Applicable to More Than One 
System of Records Maintained by HEW

(1) In the event that a system of records 
maintained by this agency to carry out itSL 
functions indicates a violation or potential 
violation of law, whether civil, criminal or 
regulatory in nature, and whether arising by 
general statute or particular program statute, 
or by regulation, rule or order issued pursuant 
thereto, the relevant records in the system of 
records may be referred, as a routine use, to 
the appropriate agency, whether federal, or 
foreign, charged with the responsibility of 
investigating or prosecuting such violation or 
charged with enforcing or implementing the 
statute, or rule, regulation or order issued 
pursuant thereto.

(2) Referrals may be made of assignments 
of research investigators and project - 
monitors to specific research projects to the 
Smithsonian Institution to contribute to the 
Smithsonian Science Information Exchange, 
Inc.

(3) In the event the Department deems it 
desirable or necessary, in determining 
whether particular records are required to be 
disclosed under the Freedom of Information 
Act, disclosure may be made to the 
Department of Justice for the purpose of 
obtaining its advice.

(4) A record from this system of records 
may be disclosed as a “routine use" to a 
federal, state or local agency maintaining 
civil, criminal or other relevant enforcement 
records or other pertinent records, such as 
current licenses, if necessary to obtain a 
record relevant to an agency decision 
concerning the hiring or retention of an 
employee, the issuance of a security 
clearance, the letting of a contract, or die 
issuance of a license, grant or other benefit.

A record from this system of records may 
be disclosed to a federal agency, in response 
to its request, in connection with the hiring or 
retention of an employee, the issuance of a 
security clearance, the reporting of an 
investigation of an employee, the letting of a 
contract, or the issuance of a license, grant, 
or other benefit by the requesting agency, to 
the extent that the record is relevant and 
necessary to the requesting agency’s decision 
on the matter.

(5) In the event that a system of records 
maintained by this agency to carry out its 
function indicates a violation or potential 
violation of law, whether civil, criminal or 
regulatory in nature, and whether arising by 
general statute or particular program statute, 
or by regulation, rule or order issued pursuant 
thereto, the relevant records in the system of 
records may be referred, as a routine use, to 
the appropriate agency, whether state or 
local charged with the responsibility of 
investigating or prosecuting such violation or 
charged with enforcing or implementing the 
statute, or rule, regulation or order issued 
pursuant thereto,

(6) Where federal agencies having the 
power to subpoena other federal agencies' 
records, such as the Internal Revenue Service 
or the Civil Rights Commission, issue a 
subpoena to the Department for records in 
this system of records, the Department will 
make such records available.

(7) Where a contract between a component 
of the Department and a labor organization 
recognized under E .0 .11491 provides that the 
agency will disclose personal records 
relevant to the organization's mission, 
records in this system of records may be 
disclosed to such organization.

(8) Where the appropriate official of the 
Department, pursuant to the Department’s 
Freedom of Information Regulation 
determines that it is in the public interest to 
disclose a record which is otherwise exempt 
from mandatory disclosure, disclosure may 
be made from this system of records.

(9) The Department contemplates that it 
will contract with a private firm for the 
purpose of collating, analyzing, aggregating or 
otherwise refining records in this system. 
Relevant records will be disclosed to such a
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contractor. The contractor shall be required 
to maintain Privacy Act safeguards, with 
respect to such records.

(10) To individuals and organizations, 
deemed qualified by the Secretary to carry 
out specific research solely for the purpose of 
carrying out such research.

(11) Disclosures in the course of employee 
discipline or competence determination 
proceedings.

PART 6—INVENTIONS AND PATENTS 
(GENERAL)

Sec.
6.0 General policy.
6.1 Publication or patenting of inventions.
6.3 Licensing of Government-owned 

patents.
6.4 Central rec6rds; confidentiality.

Authority: 5 U.S.C. 301.

§ 6.0 General policy.
Inventions developed through the 

resources and activities of the 
Department are a potential resource of 
great value to the public. It is the policy 
of the Department:

(a) To safeguard the public interest in 
inventions developed by Department 
employees, contractors and grantees 
with the aid of public funds and 
facilities;

(b) To encourage and recognize 
individual and cooperative achievement 
in research and investigations; and

(c) To establish a procedure, 
consistent with pertinent statutes, 
Executive orders and general 
Government regulations, for the 
determination of rights and obligations 
relating to the patenting of inventions.

§ 6.1 Publication or patenting of 
inventions. <

It is the general policy of the 
Department that the results of 
Department research should be made 
widely, promptly and freely available to 
other research workers and to the 
public. This availability can generally be 
adequately preserved by the dedication 
of a Government-owned invention to the 
public. Determinations to file a domestic 
patent application on inventions in 
which the Department has an interest 
will be made where the circumstances 
indicate that this is desirable in the 
public interest, and if it is practicable to 
do so. Department determinations not to 
apply for a domestic patent on employee 
inventions are subject to review and 
approval by the Commissioner of 
Patents. Except where deemed 
necessary for protecting the patent 
claim, the fact that a patent application 
has been or may be filed will not require 
any departure from normal policy 
regarding the dissemination of the 
results of Department research.

§ 6.3 Licensing of Government-owned 
patents.

(a) Licenses to practice inventions 
covered by patents and pending patent 
applications owned by the U.S. 
Government as represented by this 
Department will generally be royalty 
free, revocable and nonexclusive. They 
will normally be issued to all applicants 
and will generally contain no limitations 
or standards relating to the quality or - 
testing of the products to be 
manufactured, sold, or distributed 
thereunder.

(b) Where it appears however that the 
public interest will be served under the 
circumstances of the particular case by 
licenses which impose conditions, such 
as those relating to quality or testing of 
products, requirement of payment of 
royalties to the Government, etc., or by 
the issuance of limited exclusive 
licenses by the Secretary after notice 
and opportunity for hearing thereon, 
such licenses may be issued.

§ 6.4 Central records; confidentiality.
Central files and records shall be 

maintained of all inventions, patents, 
and licenses in which the Department 
has an interest, together with a record of 
all licenses issued by the Department 
under such patents. Invention reports 
required from employees or others for 
the purpose of obtaining determinations 
of ownership, and documents and 
information obtained for the purpose of 
prosecuting patent applications shall be 
confidential and shall be disclosed only 
as required for official purposes or with 
the consent of the inventor.

PART 7—EMPLOYEE INVENTIONS

Sec.
7.0 Who are employees.
7.1 Duty of employee to report inventions.
7.3 Determination as to domestic rights.
7.4 Option to acquire foreign rights.
7.7 Notice to employee of determination.
7.8 Employee’s right of appeal.

Authority: 5 U.S.C. 301.

§ 7.0 Who are employees.
As us&d in this part, the term 

“Government employee” means any 
officer or employee, civilian or military, 
except such part-time employees or 
part-time consultants as may be 
excluded therefrom by a determination 
made in writing by the head of the 
employee’s office or constituent 
organization, pursuant to an exemption 
approved by the Commissioner of 
Patents that to include him or them 
would be impracticable or inequitable, 
given the reasons therefor. A person 
shall not be considered to be a part-time 
employee or part-time consultant for this

purpose unless the terms of his 
employment contemplate that he shall 
work for less than the minimum number 
of hours per day, or less than a minimum 
number of days per week, or less than 
the minimum number of weeks per year, 
regularly required of full-time employees 
of his class.

§ 7.1 Duty of employee to report 
inventions.

Every Department employee is 
required to report to the Secretary in 
accordance with the procedures 
established therefor, every invention 
made by him (whether or not jointly 
with others) which bears any relation to 
his official duties or which was made in 
whole or in any part during working 
hours, or with any contribution of 
Government facilities, equipment, 
material, funds, or informationyor of 
time or services of other Government 
employees on official duty.

§ 7.3 Determination as to domestic rights.
The determination of the ownership of 

the domestic right, title, and interest in 
and to an invention which is or may be 
patentable, made by a Government 
employee while under the 
administrative jurisdiction of the 
Department, will be made in writing by 
the Secretary in accordance with the 
provisions of Executive Order 10096 and 
Government-wide regulations issued 
thereunder by the Commissioner of 
Patents as follows:

(a) The Government as represented by 
the Secretary shall obtain the entire 
domestic right, title and interest in and 
to all inventions made by any 
Government employee (1) during 
working hours, or (2) with a contribution 
by the Government of facilities, 
equipment, materials, funds, or 
information, or of time or services of 
other Government employees on official 
duty, or (3) which bear a direct relation 
to or are made in consequence of the 
official duties of the inventor.

(b) In any case where the contribution 
of the Government, as measured by any 
one or more of the criteria set forth in 
paragraph (a) of this section, to the 
invention is insufficient equitably to 
justify a requirement of assignment to 
the Government of the entire domestic 
right, title and interest in and to such 
invention, or in any case where the 
Government has insufficient interest ip 
an invention to obtain the entire 
domestic right, title, and interest therein 
(although the Government could obtain 
same under paragraph (a) of this 
section), the Department, subject to the 
approval of the Commissioner, shall 
leave title to such invention in the 
employee, subject, however, to the
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reservation to the Government of a 
nonexclusive, irrevocable, royalty-free 
license in the invention with power to 
grant licenses for all governmental 
purposes, such reservation to appear, 
where practicable, in any patent, 
domestic or foreign, which may issue on 
such invention.

(c) In applying the provisions of 
paragraphs (a) and (b) of this section, to 
the facts and circumstances relating to 
the making of any particular invention, 
it shall be presumed that an invention 
made by an employee who is employed 
or assigned (1) to invent or improve or 
perfect any art, machine, manufacture, 
or composition of matter, (2) to conduct 
or perform research, development work, 
or both, (3) to supervise, direct, 
coordinate, or review Government 
financed or conducted research, 
development work, or both, or (4) to act 
in a liaison capacity among 
governmental or nongovernmental 
agencies or individuals engaged in such 
work, falls within the provisions of 
paragraph (a) of this section, and it shall 
be presumed that any invention made 
by any other employee falls within the 
provisions of paragraph (b) of this 
section. Either presumption may be 
rebutted by a showing of the facts and 
circumstances and shall not preclude a 
determination that these facts and 
circumstances justify leaving the entire 
right, title and interest in and to the 
invention in the Government employee, 
subject to law.

(d) In any case wherein the 
Government neither (1) obtains the 
entire domestic right, title and interest in 
and to an invention pursuant to the 
provisions of paragraph (a) of this 
section, nor (2) reserves a nonexclusive, 
irrevocable, royalty-free license in the 
invention, with power to grant licenses 
for all governmental purposes, pursuant 
to the provisions of paragraph (b) of this 
section, the Government shall leave the 
entire right, title and interest in and to 
the invention in the Government 
employee, subject to law.

§ 7.4 Option to acquire foreign rights.
In any case where it is determined 

that all domestic rights should be 
assigned to the Government, it shall 
further be determined, pursuant to 
Executive Order 9865 and Government- 
wide regulations issued thereunder, that 
the Government shall reserve an option 
to requiie the assignment of such rights 
in all or in any specified foreign 
countries. In case where the‘inventor is 
not required to assign the patent rights 
in any foreign country or countries to 
the Government or the Government fails 
to exercise its option within such period

of time as may be provided by 
regulations issued by the Commissioner 
of Patents, any application for a patent 
which may be filed in such country or 
countries by the inventor or his assignee 
shall nevertheless be subject to a 
nonexclusive, irrevocable, royalty-free 
license to the Government for all 
governmental purposes, including the 
power to issue sublicenses for use in 
behalf of the Government and/or in 
furtherance of the foreign policies of the 
Government.

§ 7.7 Notice to employee of 
determination.

The employee-inventor shall be 
notified in writing of the Department’s 
determination of the rights to his 
invention and of his right of appeal, if 
any. Notice need not be given if the 
employee stated in writing that he 
would agree to the determination of 
ownership which was in fact made.

§ 7.8 Employee’s right of appeal.
An employee who is aggrieved by a 

determination of the Department may 
appeal to the Commissioner of Patents, 
pursuant to section 4(d) of Executive 
Order 10096, as amended by Executive 
Order 10930, and regulations issued 
thereunder, by filing a written appeal 
with the Commissioner, in duplicate, 
and a copy of the appeal with the 
Secretary within 30 days (or such longer 
period as the Commissioner may, for 
good cause, fix in any case) after 
receiving written notice of such 
determination.

PART 8—INVENTIONS RESULTING 
FROM RESEARCH GRANTS, 
FELLOWSHIP AWARDS, AND 
CONTRACTS FOR RESEARCH
Sec.
8.0 Policy.
8.1 Conditions to be included in research 

grants.
8.2 Determination as to domestic rights.
8.3 Licenses to the Government.
8.4 Option to acquire foreign rights.
8.5 Fellowships.
8.6 Contracts for research.

Authority: 5 U.S.C. 301.

§8.0 Policy.
(a) The Department, as a matter of 

policy, takes the position that the results 
of research supported by grants of 
public moneys should be utilized in the 
manner which would best serve the 
public interest. It is believed that the 
public interest will in general be best 
served if inventive advances resulting 
therefrom are made freely available to 
the Government, to science, to industry, 
and to the general public.

(b) On the other hand, in some cases it 
may be advisable to permit a utilization 
of the patent process in order to foster 
an adequate commercial development to 
make a new invention widely available. 
Moreover, it is recognized that 
inventions frequently arise in the course 
of research activities which also receive 
substantial support from other sources, 
as well as from the Federal grant. It 
would not be consistent with the 
cooperative nature of such activities to 
attribute a particular invention primarily 
to support received from any one source. 
In all these cases the Department has a 
responsibility to see that the public use 
of the fruits of the research will not be 
unduly restricted or denied.

(c) The following conditions have 
been adopted to govern the treatment of 
inventions made in these various types 
of situations. They are designed to 
afford suitable protection to the public 
interest while giving appropriate 
recognition to the legitimate interests of 
others who have contributed to the 
invention.

§ 8.1 Conditions to be included in 
research grants.

Subject to legislative directives or 
Executive orders providing otherwise, 
all grants in aid of research shall 
provide as a condition that any 
invention arising out of the activities 
assisted by the grant shall be promptly 
and fully reported, and shall provide 
either:

(a) That the ownership and manner of 
disposition of all rights in and to s.uch 
invention shall be subject to 
determination by the Secretary; or

(b) That the ownership and 
disposition of all domestic rights shall 
be left for determination by the grantee 
institution in accordance with the 
grantee’s established policies and 
procedures, with such modifications as 
may be agreed upon and specified in the 
grant, provided the Secretary finds that 
these are such as to assure that the 
invention will be made available 
without unreasonable restrictions or 
excessive royalties, and provided the 
Government shall receive a royalty-free 
license, with a right to issue sublicenses 
as provided in § 8.3, under any patent 
applied for or obtained upon the 
invention.

(c) Wherever practicable, any 
arrangement with the grantee pursuant 
to paragraph (b) of this section shall 
provide in accordance with Executive 
Order 9865 that there be reserved to the 
Government an option, for a period to 
be prescribed, to file foreign patent 
applications upon the invention.
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§ 8.2 Determination as to domestic rights.
Rights in any invention not subject to 

disposition by the grantee pursuant to 
§ 8.1(b) are for determination by the 
Secretary as follows:

(a) If he finds that there is adequate 
assurance that the invention will either 
be effectively dedicated to the public, or 
that any patent which may be obtained 
thereunder will be generally available 
for royalty-free and nonexclusive 
licensing, the effectuation of these 
results may be left to the grantee.

(b) If he finds that the invention will 
thereby be more adequately and quickly 
developed for widest use and that there 
are satisfactory safeguards against 
unreasonable royalties and repressive 
practices, the invention may be assigned 
to a competent organization for 
development and administration for the 
term of the patent or such lesser period 
as may be deemed necessary.

(c) If he finds that the interest of 
another contributing Government 
agency is paramount to the interest of 
the Department of Education or when 
otherwise legally required or in the 
public interest, die invention may be left 
for disposition by that agency in 
accordance with its own policy.

(d) In all other cases, he shall require 
that all domestic rights in the invention 
shall be assigned to the United States 
unless he determines that the invention 
is of such doubtful importance or the 
Government’s equity in the invention is 
so minor that protective measures, 
except as provided in § 8.3, are not 
necessary in the public interest.

§ 8.3 Licenses to the Government.
Any arrangement or determination as 

to the disposition of rights in inventions 
pursuant to § § 8.1, 8.2, 8.5 or 8.6 shall 
require that there be reserved under any 
patent application or patent thereon, 
domestic or foreign, a nonexclusive, 
irrevocable, royalty-free license to the 
Government with power to sublicense 
for all governmental purposes.

§ 8.4 Option to acquire foreign rights.
In any case where it is determined 

that all domestic rights should be 
assigned to the Government, there shall 
be reserved to the Government, 
pursuant to Executive Order 9865 (3 
CFR, 1943-1948 Comp., p. 480) and 
Government-wide regulations issued 
thereunder, an option to require the 
assignment of all rights in the invention 
in all or in any specified foreign 
countries. In any case where the 
inventor is not required to assign the 
patent rights in any foreign country or 
countries to the Government, or the 
Government fails to exercise its option

within such period of time as may be 
provided by regulations issued by the 
Chairman of the Government Patents 
Board any application for a patent 
which may be filed in such country or 
countries by the inventor or his assignee 
shall nevertheless be subject to a 
nonexclusive, irrevocable, royalty-free 
license to the Government for all 
governmental purposes, including the 
power to sublicense for all governmental 
purposes.

§ 8.5 Fellowships.
In the discretion of the Secretary the 

award of a fellowship to a person not a 
Government employee may provide for 
the reporting of any invention made 
during the term thereof, and for its 
disposition in accordance with the 
provisions of § 8.1(a) or for its 
disposition by the institution at which 
the research was performed in 
accordance with its established policies, 
if applicable to such an invention, which 
meet the requirements of paragraph (b) 
of such section,

§ 8.6 Contracts for research.
(a) Contracts for research, with other 

than nonprofit institutions, shall provide 
that any invention first conceived or 
actually reduced to practice in the 
course of the performance of the 
contract shall be promptly and fully 
reported to the Secretary for 
determination by him as to the manner 
of disposition of all rights in and to such 
invention, including the right to require 
assignment of all rights to the United 
States or dedication to the public. In the 
exercise of this power the organization 
head will be guided by the policy 
specified in § 8.2 with respect to grants.

(b) Contracts for research with 
nonprofit institutions shall contain 
provisions as in paragraph (a) of this 
section except that, if it is determined 
that the institution’s policies and 
procedures are acceptable as meeting 
the requirements of § 8.1(b) with respect 
to grants, the contract may provide, with 
such special stipulations in the contract 
as may be deemed necessary in the 
public interest, for leaving the 
ownership and disposition of all 
domestic rights for determination by the 
contracting institution in accordance 
with such policies and procedures.

PART 10—DEPARTMENTAL 
FELLOWSHIP REVIEW PANEL

Sec.
10.1 Purpose.
10.2 Definitions. .
10.3 Departmental Fellowship Review 

Panel; Departmental Fellowship Review 
Board; in general.

Sec.
10.4 Procedural safeguards.
10.5 Hearing before Board or a Hearing 

Officer.
10.6 Preliminary decision; initial decision; 

final decision.
10.7 Notice to the individual concerned and 

opportunity to submit comment on 
preliminary decision and initial decision.

Authority: 5 U.S.C. 301.

§ 10.1 Purpose.
This part establishes a Departmental 

Fellowship Review Panel, from which 
Departmental Fellowship Review 
Boards will be selected, for the purpose 
of providing hearings where an 
opportunity for such hearing is provided 
for in cases where there is substantial 
reason for a belief that a fellowship (or 
traineeship) award should be denied or 
discontinued on grounds involving, in 
accordance with applicable criteria, the 
moral character or loyalty of the 
applicant for, or holder of, the award.
§ 10.2 Definitions.

(a) “Departmental Fellowship Review 
Panel” (also referred to as “Panel”) 
means a panel of 12 members selected 
by the Secretary, for such terms as may 
be designated by him, which shall 
include at least four representatives of 
the legal discipline and at least four 
representatives of the field of higher 
education. At least eight members of<the 
Panel shall be selected from sources 
outside the Department.

(b) "Panel Chairman” means one of 
the Panel members designated by the 
Secretary to serve as Chairman of the 
Panel for such time as shall be indicated 
in the designation.

(c) “Departmental Fellowship Review 
Board” (also referred to as “Board”) 
means not less than three members of 
the Panel designated by the Panel 
Chairman for the consideration of one or 
more cases. At least two Board 
members shall be persons other than 
employees of the Department, and the 
Board shall include at least one 
representative of the legal discipline and 
one from the field of higher education. In 
no event shall anyone who participated 
in any previous consideration of a case 
be eligible to serve on a board in 
connection with its consideration of that 
case. The Panel Chairman may 
designate himself as one of the members 
of a Board or as the Chairman thereof.

(d) “Board Chairman” means a 
member of a Departmental Fellowship 
Review Board who has been designated 
as Chairman of such Board by the Panel 
Chairman.

(e) “Preliminary decision" means the 
recommended decision, including 
findings of fact and conclusions reached 
in the light of the applicable criteria,
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prepared by a Hearing Officer and 
submitted to the Board.

(f) “Initial decision” means the 
recommended decision of the Board, 
which shall include (1) findings of fact 
and conclusions reached in the light of 
the applicable criteria and, when 
applicable, (2) the reasons for any 
changes or modifications made by the 
Board in a preliminary decision.

(g) The words “Department” and 
“Departmental” refer to the U.S. 
Department of,Education.

(h) “Secretary” means the Secretary 
of Education.

§ 10.3 Departmental Fellowship Review 
Panel; Departmental Fellowship Review 
Board; in general.

Upon receipt of a submission of a 
case, the Chairman of the Departmental 
Fellowship Review Panel shall refer the 
case to a Departmental Fellowship 
Review Board, constituted as provided 
in § 10.2(c), for the purpose of 
recommending to the Secretary, on the 
basis of a preponderance of the 
evidence, after affording to the 
individual concerned an opportunity for 
a fair hearing, whether the fellowship 
(or traineeship) award should be denied 
or discontinued on grounds involving, in 
accordance with applicable criteria, the 
moral character or loyalty of the 
applicant for, or holder of the award.
The Board’s recommendation shall be 
embodied in an initial decision in 
accordance with § 10.2(h).

§ 10.4 Procedural safeguards.
The Board shall take appropriate 

steps to afford the individual concerned 
an opportunity for a fair hearing, which 
shall include provisions designed to 
assure to such individual the following:

(a) Sufficient notice of the issues to be 
considered;

(b) An opportunity to be represented 
by counsel;

(c) Disclosure of as much of all 
matters of an evidentiary nature as may 
be permitted within the framework of 
applicable laws, regulations, and other 
requirements (e.g., those pertaining to 
FBI reports);

(d) An opportunity to appear in person 
(and to present witnesses in his behalf) 
or, at the option of the individual 
concerned, to submit his case in whole 
or in part in writing (e.g., through 
interrogatories, affidavits, exhibits, etc.);

(e) An opportunity to cross-examine 
persons either orally or through written 
interrogatories, to the extent provided 
by Executive Order 10865 of February 
20, I960 (3 CFR, 1959-1963 Comp., p. 398; 
relating to safeguarding of classified 
information within industry), except that 
functions vested by that Order in the

head of a department shall be performed 
by the head of the appropriate operating 
agency;

(f) An option to the individual 
concerned to have the hearing open or 
closed to the public;

(g) A determination of the place of the 
hearing which takes into consideration 
the convenience of the individual 
concerned and any witnesses who might 
be testifying at the hearing.

§ 10.5 Hearing before Board or a Hearing 
Officer.

The hearing may be conducted, as 
determined by the Board Chairman, 
before the full Board as the hearing 
body, or before a Hearing Officer. The 
Hearing Officer may be (a) one of the 
members of the Board or (b) a 
nonmember who is qualified as a 
Hearing Officer under the 
Administrative Procedure Act.

§ 10.6 Preliminary decision; initial 
decision; final decision.

When the hearing is conducted by the 
Board itself, it shall prepare an initial 
decision for submission to the Secretary. 
When the hearing is conducted before a 
Hearing Officer, the Hearing Officer 
shall prepare a preliminary decision for 
submission to the Board. The 
preliminary decision shall be reviewed 
by the Board and shall become the 
initial decision of the Board unless, and 
to the extent that, it is changed or 
modified by the Board. The initial 
decision of the Board shall be 
transmitted to the Secretary, and shall 
become the final decision of the 
Secretary, unless, and to the extent that, 
it is changed or modified by the 
Secretary.

§ 10.7 Notice to the individual concerned 
and opportunity to submit comment on 
preliminary decision and initial decision.

Copies of the preliminary decision, if 
any, and of the initial decision shall be 
mailed promptly by the Hearing Officer 
or the Board, as the case maybe, to the 
individual, or his counsel, with a notice 
affording him an opportunity to submit 
written comments thereon, within a 
specified reasonable time, to the Board 
in the case of a preliminary decision, 
and to the Secretary in the case of an 
initial decision.

PART 11—COMMITTEE MANAGEMENT
Sec.
11.1 Scope.
11.2 Definitions.
11.3 General policies. ^
11.4 Guidelines for the creation and renewal 

of advisory committees.
11.5 Operation of advisory committees.
11.6 Administrative remedies.

Authority: 86 Stat. 770. 5 U.S.C. App. I et 
seq.

§11.1 Scope.
(a) This part contains the 

Department’s regulations implementing 
the Federal Advisory Committee Act,

(b) The regulations provided under 
this part apply to all advisory 
committees providing advice to the 
Department or any of its officials except 
to the extent that statutory provisions 
governing an advisory committee may 
specifically provide otherwise.

§11.2 Definitions.
(a) “Act” means the Federal Advisory 

Committee Act (Pub. L. 92-463, 86 Stat. 
770, 5 U.S.C. App. I et seq.).

(b) "Advisory committee,” subject to 
exclusions described in paragraph (b)
(3) of this section means any committee, 
board, commission, council, conference, 
panel, task force, or other similar group 
or any subcommittee or other subgroup 
thereof which is established by statute 
or reorganization plan; or established or 
utilized by the Department in the 
interest of obtaining advice or 
recommendations for the President or 
one or more agencies or officers of the 
Federal Government.

(1) Although no single factor is 
determinative in deciding whether a 
group is an advisory committee, the 
following factors will be considered:

(1) Fixed membership including at 
least one person who is not a full-time 
Federal employee;

(ii) Establishment by a Federal official 
or law; or if not Federally established, 
the initiative for its use as an advisory 
body for the Federal Government comes 
from a Federal official rather than from 
a private group;

(iii) A purpose of providing advice 
regarding a particular subject or 
particular subjects;

(iv) An organizational structure (e.g.), 
officers and a staff;

(v) Regular or periodic meetings.
(2) The functions of an advisory 

committee are to be solely advisory. 
Where a group provides some advice to 
the Department, but the group’s advisory 
function is incidental and inseparable 
from other (e.g., operational) functions, 
the provisions of this part do not apply. 
However, if the advisory function is 
separable, the group is subject to this 
part to the extent that the group 
operates as an advisory committee.

(3) Groups excluded from the effect of 
the provisions of this part include:

(i) Any committee which is composed 
wholly of full-time officers or employees 
of the Federal Government;

(ii) Any committee which is 
exclusively operational in nature (e.g.,
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has functions which include making or 
implementing decisions, as opposed to 
the offerings of advice or 
recommendations);

(iii) Any local civic group whose 
primary function is that of rendering a 
public service with respect to a Federal 
program;

(iv) Any state or local committee or 
similar group established to advise State 
or local officials or agencies;

(v) The term “advisory committee” is 
not intended to include persons or 
organizations which have contractual 
relationships with the Department 
except in those cases where the criteria 
described in paragraph (b)(1) of this 
section are present.

.(c) “Department” means the 
Department of Education.

(d) “Secretary" means the Secretary 
of Education.

(e) “OMB Secretariat” is the office 
within the Office of Management and 
Budget to administer the provisions of 
OMB Circular A-63.

(f) “Presidential advisory committee” 
means an advisory committee which 
advises the President.

(g) “Statutory advisory committee” is 
one established by the Congress or 
required to be established by the 
Congress.

(h) “Non-statutory advisory 
committee” is one established by the 
President or other Federal officer, 
including a committee which was 
authorized by, but not established by or 
required to be established by statute.

§ 11.3 General policies.
(а) In interpreting this part, 

Department officials shall be guided by 
the Act and the intent of Congress in 
enacting the Act. These considerations 
include:

(1) Limiting the number of advisory 
committees to those that are essential 
and terminating any committee not 
fulfilling its purpose;

(2) Insuring effective use of advisory 
committees and their recommendations, 
while assuring that decisionmaking 
authority is retained by the responsible 
Department officers;

(3) Providing clear goals, standards 
and uniform procedures with respect to 
creation, operation, and duration of 
committees;

(4) Insuring that adequate information 
is provided to the President, the 
Congress and the public regarding 
advisory committees;

(5) Insuring adequate opportunities for 
access by the public to advisory 
committee meetings; and

(б) Providing uniform requirements for 
advisory committee reports and their 
availability to the public.

(b) Department officials shall be 
guided by the ED Standards of Conduct 
(34 CFR 73), the Federal Personnel 
Manual, and the Federal Conflict of 
Interest statutes (18 U.S.C. 201 et seq.), 
in preventing conflicts of interest or 
appearance of conflicts of interest on 
the part of Department employees 
concerned with advisory committees, 
advisory committee members and staff, 
and consultants and experts concerned 
with advisory committees.

§ 11.4 Guidelines for the creation and 
renewal of advisory committees.

(a) Advisory committees shall be “ 
established by the Department only 
when they are determined to be 
essential. Their number shall be kept to 
the minimum necessary. They shall be 
terminated when they are no longer 
carrying out the purposes for which they 
were established or such purposes are 
no longer regarded as necessary to the 
operation of the department.

(b) No advisory committee shall be 
established or renewed unless such 
establishment or renewal is specifically 
authorized by statute, or established by 
statute or the President, or determined 
as a matter of formal record by the 
Secretary (after consultation with the 
OMB Secretariat) to be in the public 
interest in connection with the 
performance of duties imposed on the 
Department by law. In seeking such 
determination by the Secretary, the 
responsible official requesting 
establishment or continuance of an 
advisory committee shall make a 
request in writing to the Secretary. The 
request shall describe the nature or 
purpose of the proposed committee; the 
reasons why it is needed, including an 
explanation of why the functions of the 
proposed committee cannot be 
performed by Department employees, by 
an existing committee, or by some other 
means; and a description of the plan to 
attain balanced membership on the 
proposed committee in terms of the 
points of view to be represented, 
functions to be performed, and expected 
participation by women and minorities.

(c) No advisory committee shall meet 
or take any action until:

(1) In the case of establishment or 
renewal, in appropriate instances, the 
OMB Secretariat has been consulted.

(2) A formal charter has been 
approved by the Secretary;

(3) Public announcement of its 
establishment or renewal has been 
made in the Federal Register, at least 
fifteen, days prior to the filing of the 
committee’s charter.

(d) Copies of the charter shall be 
provided by the Department to the 
appropriate standing committees of the

Senate and House of Representatives 
and to the Library of Congress. In the 
case of Presidential Committees a copy 
of the charter shall also be provided to 
the Office of Management and Budget. 
The charter shall be in a form prescribed 
by the Department Committee 
Management Officer and shall contain 
the following information:

(1) The committee’s official 
designation;

(2) The committee’s objectives and the 
scope of its activity;

(3) The period of time necessary for 
the committee to carry out its purpose;

(4) The official to whom the 
committee reports;

(5) The person responsible for 
providing the necessary support for the 
committee;

(6) A description of the duties for 
which the committee is responsible, and, 
if such duties are not solely advisory, a 
specification of the authority for such 
functions;

(7) The estimated annual operating 
costs in dollars and man-years for such 
committee;

(8) The estimated number and 
frequency of committee meetings;

(9) The committee’s termination date, 
if less than two years from the date of 
the committee’s establishment; and

(10) The date the charter is approved 
by the Secretary.

(e) With regard to subgroups, if all of 
its members are members of the parent 
committee, requisite information may be 
set forth in the charter of the parent 
committee. In the event a subgroup 
includes members who are not all 
drawn from the parent committee, it 
shall be separately chartered. In 
addition, if not incorporated in the 
charter of the parent committee, 
subgroups shall be separately chartered.

(f) No advisory committee shall be 
created if its functions could otherwise 
be performed effectively within the 
Department or by an existing committee.

(g) The membership of an advisory 
committee shall be fairly balanced in 
terms of the points of view represented 
and the committee’s functions. 
Appropriate safeguards shall be taken to 
assure that an advisory committee’s 
advice and recommendations will not be 
inappropriately influenced by any 
special interest but shall instead be the 
result of the advisory committee’s 
independent judgment.

(h) In the selection of committee 
members, there shall be no 
discrimination on the basis of race, 
color, national origin, religion, age, sex, 
or handicap.

(i) Each advisory committee shall 
prepare an annual report describing its 
membership, functions,
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recommendations and other actions. A 
copy of the report shall be submitted to 
the Department Committee Management 
Officer who shall make copies of them 
available to the public, upon request. In 
addition, a copy of the report shall be 
filed with the Department’s Library and 
made available to the public. Notice of 
the availability of the Annual Report 
shall be published in the Federal 
Register no later than sixty days after its 
completion. Such notice shall indicate 
its availability to the public.

(j) Unless specifically provided 
otherwise by statute or Presidential 
directive, advisory committees shall be 
utilized solely for advisory functions.
For purposes of this provision, 
“Presidential directive” refers to an 
executive order, executive memorandum 
or an OMB directive.

(k) Decisions regarding actions or 
policies relating to matters dealt with by 
a Department advisory committee shall 
be made solely by Department officials.

(l) Except for committees created by 
Congress with a duration in excess of 
two years, no Department advisory 
committee shall continue in existence 
for a period of more than two years from 
its establishment unless renewed prior 
to the date of its scheduled termiriation 
by action of the Congress, the President, 
or the Secretary as appropriate. In the 
case of a committee continued by the 
Congress or the President beyond its 
scheduled termination date, a charter 
shall be approved by the Secretary and 
the requirements set forth in paragraph
(c) of this section complied with before 
any meeting is held. To renew a 
committee the Secretary shall determine 
that such renewal is necessary and 
inform the OMB Secretariat of his 
determination and the reasons for it. 
Renewal determinations shall be made 
not more than sixty days before the 
scheduled date of termination. If the 
OMB Secretariat concurs, the 
Department Committee Management 
Officer shall notify the responsible 
Department officials who shall publish 
notice of the renewal in the Federal 
Register. A new charter shall also be 
approved by the Secretary.

(m) Any advisory committee which is 
renewed may.continue for no more than 
a two-year period unless prior to the 
expiration of that period it is renewed 
for another two-year period in accord 
with the above provisions.

§ 11.5 Operation of advisory committees.
(a) Meetings. The provisions of this 

section shall apply to meetings of all 
Department advisory committees and all 
subgroups.

(1) Calling o f meetings and agenda, (i) 
No advisory committee shall hold any

meetings except at the call of or with the 
advance approval of the designated 
Department official.

(ii) No meeting shall be held in the 
absence of a quorum. Unless otherwise 
established in the charter of the 
committee, a quorum shall consist of a 
majority of the committee’s authorized 
membership, including ex officio 
members. In addition, such members 
shall have full voting rights.

(iii) Each meeting of an advisory 
committee shall be conducted in 
accordance with an agenda approved by 
the designated Department official. 
Ordinarily, copies of the agenda shall be 
distributed to the members of the 
committee prior to the date of the 
meeting. The agenda shall list the 
matters to be considered at the meeting 
and shall indicate whether any part of 
the meeting is concerned with matters 
which are within the exemptions of the 
Freedom of Information Act, 5 U.S.C. 
552(b).

(2) Notice o f meeting, (i) Except when 
the Director of the Office of 
Management and Budget determines 
otherwise for reasons of national 
security, or except as otherwise 
provided herein, notice of each advisory 
committee meeting shall be published in 
the Federal Register at least fifteen days 
prior to the meeting. The fact that a 
meeting is closed to the public pursuant 
to paragraph 10(d) of Pub. L. 92-463 shall 
not affect the foregoing requirement.

(A) The notice shall state the name of 
the advisory committee, the time and 
place of the meeting, and the purposes 
of the meeting and shall include a 
summary of the agenda.

(B) The notice shall state the extent to 
which the public will be permitted to 
attend or participate in the meeting. If 
the meeting will be closed to the public, 
the notice shall also state the reasons 
for closing, including appropriate 
citation to the Freedom of Information 
Act.

(ii) In addition to notice in the Federal 
Register, the Executive Secretary of 
each advisory committee shall maintain 
a list of persons and organizations who 
have requested to be notified of all 
meetings and notify them by mail in 
advance of any meeting. Other forms of 
notice, such as press releases and 
notices in professional journals shall be 
used to the extent practicable.

(iii) Meetings may be held only in 
emergency situations unless notice of 
the meeting has been published in the 
Federal Register at least fifteen days 
prior to the meeting. Such meetings shall 
be kept to a minimum, and whenever 
feasible, rescheduled for a later date. 
When a meeting must be called without 
fifteen days notice being given, the

following steps shall be taken, to the 
extent possible:

(A) Advance notice shall be published 
in the Federal Register.

(B) Other forms of notice shall be 
utilized whenever practicable.

(C) In the case of meeting notices 
published in accordance with 
paragraphs (a)(2)(iii) and (a) and (b) of 
this section, the notice shall contain an 
explanation for the failure to give fifteen 
days notice.

(3) Public participation at meetings, (i) 
Subject to the exceptions described in 
paragraph (a)(6) of this section each 
advisory committee meeting shall be 
open to the public, and interested 
persons shall be permitted to attend, 
appear before, or file statements with 
any advisory committee.

(ii) The Executive Secretary of each 
committee shall, with respect to any 
advisory committee meeting, all or part 
of which is open to the public, assure 
compliance with the following rules:

(A) Meetings shall be held at 
reasonable times and places that are 
reasonably accessible to members of the 
public. Whenever feasible, Government 
facilities shall be used and meetings 
held in places involving the least 
expense to the Department.

(B) The size of the meeting room shall 
be reasonable, considering such factors 
as the size of the advisory committee, 
the number of members of the public 
expected to seek to attend, and the 
resources and facilities available to the 
Department.

(C) Any member of the public who 
wishes to do so shall be permitted to file 
a written statement with the committee, 
before or after a meeting.

(D) To the extent that the time 
available for a meeting permits, 
interested persons may be permitted to 
present oral statements. Any person 
seeking to present an oral statement to a 
committee may be required to obtain 
advance approval for such participation 
from the committee chairman or the 
committee’s Executive Secretary.

(E) Participation by members of the 
public at committee meetings or 
questioning of committee members or 
other participants shall only be 
permitted with the authorization of the 
committee chairman.

(4) Minutes and transcripts o f 
meetings, (i) Detailed minutes shall be 
kept of each meeting of each advisory 
committee, including meetings of formal 
and informal subgroups. The Executive 
Secretary of each advisory committee 
shall keep the minutes or designate 
some person to keep the minutes.
Minutes need not be kept if a verbatim 
transcript is made.
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(ii) The minutes shall include at least 
the following: The time and place o f the 
meeting; a list of advisory committee 
members and staff and full-time Federal 
employees present at the meeting; a 
detailed summary of matters discussed, 
including different positions advanced 
by members and conclusions reached by 
the committee; copies of all reports 
received, issued, or approved by the 
advisory committee; an explanation of 
the extent to which the meeting was 
open to the public; and explanation of 
the extent of public participation, 
including a list of members of the public 
who presented oral or written 
statements; and an estimate of the 
number of members of the public who 
attended the meeting.

(iii) Within a reasonable time after the 
meeting the minutes shall be completed 
and submitted to the chairman of the 
advisory committee,

(iv) Within a reasonable time after 
receipt of the minutes the chairman of 
the advisory committee shall certify to 
the accuracy of the minutes and submit 
them to the Executive Secretary for 
submission to the official advised by the 
committee.

(5) Designated Department employee.
(i) Each advisory committee meeting 
shall be attended by a Department 
employee designated by the Department 
official responsible for the Committee. 
Ordinarily, die employee so designated 
shall serve the advisory committee on a 
continuing basis.

(ii) No advisory committee shall 
conduct a meeting in the absence of the 
designated Department employee. If 
simultaneous subgroup meetings are to 
be held, each subgroup shall have a 
designated Department employee in 
attendance.

(iii) The designated Department 
employee is authorized to adjourn any 
advisory committee meeting, whenever 
he determines adjournment to be in the 
public interest. Inter alia, the designated 
Department employee shall adjourn the 
meeting in the event of unwarranted 
departure from a meeting’s agenda.

(6) Closing advisory committee 
meetings. (!) Subsection 10(d) of the Act 
provides that the provisions concerning 
open meetings and public participation 
shall not apply to any advisory 
committee which the President, or the 
head of the department to which the 
advisory committee reports, determines 
is concerned with matters listed in 5 
U.S.C. 552b(c). Department officials 
shall be guided by the policies set forth 
in that regulation in making 
determinations to close meetings. In 
applying the provisions of 5 U.S.C. 
552b(c) to advisory committee meetings, 
liberal interpretations shall be assumed

with respect to the openness of such 
meetings. Any determination to dose a 
meeting (or portion) shall restrict such 
closing to the shortest reasonable time.

(ii) When a advisory committee seeks 
to have a meeting (or portion) closed, 
the Executive Secretary shall make a 
request in writing for a determination by 
the Secretary. Such a request shall set 
forth the reasons why the meeting (or 
portion) should be closed. Whenever 
practical, the request shall be submitted 
at least sixty days before the scheduled 
date of the meeting.

(iii) If the Secretary finds the request 
to be warranted and in accord with the 
policy of the Act and the Freedom of 
Information Act, the request shall be 
granted. The determination made by the 
Secretary shall be in writing and contain 
specific reasons for closing the meeting 
(or portion).

(iv) If a meeting is to be held for the 
consideration of several separable 
matters, not all of which are within the 
exemptions of 5 U.S.C. 552b(c), only the 
portion of the meeting dealing with 
exempt matters may be closed.

(v) When part of a meeting is to be 
closed, the agenda shall be arranged to 
facilitate attendance by the public at the 
open portion of the meeting.

(vi) When a meeting (or portion) is 
closed, only members of the committee, 
its staff, and Federal employees shall be 
permitted to attend.

(vii) When a meeting (or portion) is 
closed, members of the advisory 
committee shall not disclose the matters 
discussed except to other members of 
the advisory committee, the staff of the 
advisory committee or Department 
employees.

(vii!) The Department Committee 
Management Officer may review, after 
the meeting, the appropriateness of any 
determination to close a meeting (or 
portion) and require that corrective 
action be taken with respect to the 
particular advisory committee or general 
procedures concerning the closing of 
meetings.

(ix) When a meeting (or portion) is 
closed, and detailed minutes are not to 
be made available in their entirety to the 
public, the advisory committee shall 
prepare and make available to the 
public within fourteen days of the close 
of the meeting a summary of its 
activities and related matters which are 
informative to the public consistent with 
the policy of 5 U.S.C. 552b(c). Notice of 
the availability of such a summary shall 
be incorporated in the notice of the 
meeting published in the Federal 
Register.

(b) A ccess to records. (1) All records, 
reports, and other documents of each 
advisory committee shall be available

for public inspection and copying 
pursuant to the Department’s public 
information regulation. Documents 
referred to herein include the records, 
reports, transcripts, minutes, 
appendices, working papers, drafts, 
studies, agenda or other documents 
which were made available to or 
prepared for or by each advisory 
committee.

(2) Advisory committee records 
determined to be available for public 
inspection are to be made available for 
inspection and copying at a single 
location in the offices of the advisory 
committee or the Department 
organizational component to which the 
advisory committee reports. The 
advisory committee or appropriate 
Department organizational component 
shall make available to any person 
copies of transcripts of committee 
proceedings or meetings at cost 
determined in accordance with the 
appropriate fee schedule.

§11.6 Administrative remedies.
(a) Any person whose request for 

access to an advisory committee 
document is denied may seek 
administrative review in accord with the 
Department’s Freedom of Information 
Act regulation.

(b) Any person whose request for 
access to an advisory committee 
meeting is denied after publication of 
the notice of the meeting in the Federal 
Register may appeal to the appropriate 
official designated at 34 CFR 5.82.

PART 12— DISPOSAL AND UTILIZA
TION OF SURPLUS REAL PROPERTY 
FOR EDUCATIONAL PURPOSES

Sec.
12.1 Definitions.
12.2 Scope.
12.3 General policies.
12.4 Limitations.
12.5 Awards.
12.6 Notice of available property.
12.7 Applications for surplus real property.
12.8 Assignment of surplus real property.
12.9 General disposal terms and conditions.
12.10 Compliance with the National Envi

ronmental Policy Act of 1969 and other 
related acts (environmental impact).

12.11 Special terms and conditions.
12.12 Utilization.
12.13 Form of conveyance.
12.14 Compliance inspections and reports.
12.15 Reports to Congress.
Exhibit A Public Benefit Allowance for 

Transfer of Real Property for Educa
tional Purposes.

A u t h o r it y : Sec. 203, 63 Stat. 385, as 
amended; 40 U.S.C. 484.

§12.1 Definitions.
(a) “Act” means the Federal Property 

and Administrative Services Act of 1949, 
63 Stat. 377 (40 U.S.C. 471 et seq.). Terms 
defined in the Act and not defined in
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this section have the meanings given to 
them in the Act.

(b) “Accredited” means having the 
approval of a recognized accreditation 
board or association on a regional,
State, or national level, such as a State 
Board of Education, State University, or 
the Middle States Association of College 
and Secondary Schools. “Approval” as 
used above describes the formal process 
carried out by State Agencies and 
institutions in determining that 
educational organizations or programs 
meet minimum acceptance standards. A  
college, university, or secondary school 
may be said to be accredited if the 
credits issued by it are and have been 
accepted for transfer purposes by no 
fewer than three accredited colleges, 
universities, or secondary schools not 
connected or associated with it.

(c) ^Administrator” means the 
Administrator of General Services.

(d) “Assigned property” means real 
and related personal property which, in 
the discretion of the Administrator or 
his designee, has been made available 
to the Department for transfer for 
educational purposes.

(e) “Department’! means the U.S. 
Department of Education.

(f) “Disposal agency” means the 
executive agency of the Government 
which has authorityto assign property 
to the Department for transfer for 
educational purposes.

(g) “Excess” means any property 
under the control of any Federal agency 
which is not required for its needs and 
the discharge of its responsibilities, as 
determined by the head thereof.

(h) "Fair market value” means the 
highest price which the property will 
bring by sale in the open market by a 
willing seller to a willing buyer.

(i) “Holding agency” means the 
Federal agency which has control over 
and accountability for the property 
involved.

(j) “Nonprofit institution” means any 
institution, organization, or association, 
whether incorporated or unincorporated, 
no part of the net earnings of which 
inures or may lawfully inure to the 
benefit of any private shareholder or 
individual, and which has been held to 
be tax-exempt under section 501(c)(3) of 
the Internal Revenue Code of 1954.

(k) “Off-site property” means surplus 
buildings, utilities and all other 
removable improvements, including 
related personal property, to be 
transferred by the Department for 
removal and use away from the site for 
educational purposes.

(l) “On-site” means surplus real 
property, including related personal 
property, to be transferred by the

Department for use in place for 
educational purposes.
(m) “Public benefit allowance” means 

a discount on the sale or lease price of 
real property transferred for educational 
purposes, representing any benefit 
determined by the Secretary which has 
accrued or may accrue to the United 
States thereby.
(n) “Related personal property” 

means any personal property: (1) Which 
is located on and is (i) an integral part 
of, or (ii) useful in the operation of real 
property: or (2) which is determined by 
the Administrator to be otherwise 
related to the real property.
(o) “Secretary” means the Secretary of 

Education.
(p) “State” means a State of the 

United States, and includes the District 
of Columbia, the Commonwealth of 
Puerto Rico, and the Territories and 
possessions of the United States.
(q) “Surplus” when used with respect 

to real property means any excess real 
property not required for the needs and 
the discharge of the responsibilities of 
all Fçderal agencies as determined by 
the Administrator.
§ 12.2 Scope.

This part is applicable to surplus real 
property located within any State which 
is appropriate for assignment to, or 
which has been assigned to, the 
Department for transfer for educational 
purposes, as provided for in section 
203(k) of the Act.

§ 12.3 Genera! Policies.
(a) It is the policy of the Department v- 

to foster and assure maximum 
utilization of surplus real property for 
educational purposes, including 
research.

(b) Transfers may be made only to 
States, their political subdivisions and 
instrumentalities, tax-supported 
educational institutions, and nonprofit 
educational institutions which have 
been held tax-exempt under section 
501(c)(3) of the Internal Revenue Code of 
1954.
(c) Real property will be requested for 

assignment only when the Department 
has determined that the property is 
suitable and needed for educational 
purposes. The amount of real and 
related personal property to be 
transferred shall not exceed normal 
operating requirements of the applicant. 
Such property will not be requested for 
assignment unless it is needed at the 
time of application for educational 
purposes or will be so needed within the 
immediate or foreseeable future. Where 
construction or major renovation is not 
required or proposed, the property must 
be placed into usé within twelve (12)

months from the date of transfer. When 
construction or major renovation is 
contemplated at the time of transfer, the 
property must be placed in use within 36 
months from the date of transfer. If the 
applicable time limitation is not met, the 
transferee shall either commence 
payments in cash to the Department for 
each month thereafter during which the 
proposed use has not been implemented 
or take such other action as set forth in 
§ 12.12 as is deemed appropriate by the 
Department. Such monthly payments 
shall be computed on the basis of the 
current fair market value of the property 
at the time of the first payment by 
subtracting therefrom any portion of the 
purchase price paid in cash at the time 
of transfer, and by dividing the balance 
by the total number of months in the 
period of restriction. If the facility has 
not been placed into use within eight (8) 
years of the date of the deed, title to the 
property will be revested in the United 
States, or, at the discretion of the 
Department, the restrictions and 
conditions may be abrogated in 
accordance with § 12.9.
(d) Transfers will be made only after 

the applicant has certified that the 
proposed program is not in conflict with 
State or local zoning restrictions, 
building codes, or similar limitations.
(e) Organizations which may be 

eligible include those which provide 
elementary, secondary, post secondary, 
vocational, or specialized education, 
public library services, or similar 
programs which are primarily 
educational in character such as child 
development programs and adult 
education programs (including such 
programs for older Americans). Services 
which have as their principal purpose 
the providing of custodial or domiciliary 
care are not eligible. The property 
applied for must be for a purpose which 
the eligible organization is authorized to 
carry out.

(f) An applicant’s plan of operation 
will not be approved unless it provides 
that the applicant will not discriminate 
because of race, color, sex, handicap, or 
national origin in the use of the property.

§ 12.4 Limitations.
(a) Surplus property transferred 

pursuant to this part will be disposed of 
on “as is, where is,” basis without 
warranty of any kind.
(b) Unless excepted by the 

Administrator in his assignment, 
mineral rights will be conveyed together 
with the surface rights.
§ 12.5 Awards.
Where there is more than one 

applicant for the same property, it will 
be awarded to the applicant having a
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program of utilization which provides, in 
the opinion of the Department, the 
greatest public benefit. Where the 
property will serve more than one 
program, it will be apportioned to fît the 
needs of as many programs as is 
practicable.

§ 12.6 Notice of available property.
Reasonable publicity will be given to 

the availability of surplus real property 
which is suitable for assignment to the 
Department for transfer for educational 
uses. The Department will establish 
procedures reasonably calculated to 
afford all eligible users having a 
legitimate interest in acquiring the 
property for such uses an opportunity to 
make an application therefor. However, 
publicity need not be given to the 
availability of surplus real propérty 
which is occupied and being used for 
eligible educational purposes at the time 
the property is declared surplus, the 
occupant expresses interest in the 
property, and the Department 
determines that it has a continuing need 
therefor.

§ 12.7 Applications for surplus real 
property.

Applications for surplus real property 
for educational purposes shall be made 
to the Department in accordance with 
the notice of availability.

§ 12.8 Assignment of surplus real 
property.

(a) Notice of interest in a specific 
property for educational purposes will 
be furnished the Administrator by the 
Department at the earliest possible date.

(b) Requests to the Administrator for 
assignment of surplus real property to 
the Department for transfer for 
educational purposes will be based on 
the following conditions:

(1) The Department has an acceptable 
application for the property.

(2) The applicant is willing, 
authorized, and in a position to assume 
immediate care, custody, and 
maintenance of the property.

(3) The applicant is able, willing and 
authorized to pay the administrative 
expenses incident to the transfer.

(4) The applicant has the necessary 
funds, or the ability taobtain such 
funds, to carry out the approved 
program of jise  of the property.

§ 12.9 General disposal terms and 
conditions.

(a) Surplus real property transfers 
under this part will be limited to 
educational purposes. Transferees shall 
be entitled to a public benefit allowance 
in terms of a percentage which will be 
applied against the value of the property 
to be conveyed. Such an allowance will

be computed on the basis of benefits to 
the United States from the use of such 
property for educational purposes. The 
computation of such public benefit 
allowances will be in accordance with 
Exhibits A. and B attached hereto and 
made a part hereof.

(b) A transfer of surplus real property 
for educational purposes is subject to 
the disapproval of the Administrator 
within 30 days after notice is given to 
him of the proposed transfer.

(c) Transfers will be on the following 
terms and conditions:

(1) The transferee will be obligated to 
utilize the property continuously in 
accordance with an approved plan of 
operation.

(2) The transferee will not be 
permitted to sell, lease or sublease, rent, 
mortgage, encumber, or otherwise 
dispose of the property, or any part 
thereof, without the prior Written 
authorization of the Department.

(3) The transferee will file with the 
Department such reports covering the 
utilization of the property as may be 
required.

(4) In the event the property is sold, 
leased or subleased, encumbered, 
disposed of, or is used for purposes 
other than those set forth in the 
approved plan without the consent of 
the Department, all revenues or the 
reasonable value of other benefits 
received by the transferee directly or 
indirectly from such use, as determined 
by the Department, will be considered to 
have been received and held in trust by 
the transferee for the account of the 
United States and will be subject to the 
direction and control of the Department. 
The provisions of this paragraph shall 
not impair or affect the rights reserved 
to the United States in paragraph (c) (6) 
of this section, or the right of the 
Department to impose conditions to its 
consent.

(5) Lessees will be required to carry 
all perils and liability insurance to 
protect the Government and the 
Government’s residual interest in the 
property. Transferees will be required to 
carry such flood insurance as may be 
required by the Department pursuant to 
Pub. L. 93-234. Where the transferee 
elects to carry insurance against 
damages to or loss of on-site property 
due to fire or other hazards, and where 
loss or damage to transferred Federal 
surplus real property occurs, all 
proceeds from insurance shall be 
promptly used by the transferee for the 
purpose of repairing and restoring the 
property to its former condition, or 
replacing it with equivalent or more 
suitable facilities. If not so used, there 
shall be paid to the United States that 
part of the insurance proceeds that is

attributable to the Government’s 
residual interest in the property lost, 
damaged, or destroyed, or, in the case of 
leases, attributable to the fair market 
value of the leased facilities.

(6) With respect to on-site property, in 
the event of noncompliance with any of 
the conditions of the transfer as 
determined by the department, title to 
the property transferred and the right to 
immediate possession shall, at the 
option of the Department, revert to the 
Government. In the event title is 
reverted to the United States for 
noncompliance or voluntarily 
reconveyed, the transferee shall, at the 
option of the Department, be required to 
reimburse the Government for the 
decrease in value of the property not 
due to reasonable wear and tear or acts 
of God or attributable to alterations 
completed by the transferee to adapt the 
property to the educational use for 
which the property was transferred. 
With respect to leased property, in the 
event of noncompliance with any of the 
conditions of the lease, as determined 
by the Department, the right of 
occupancy and possession shall, at the 
option of the Department, be terminated. 
In the event a leasehold is terminated by 
the United States for noncompliance or 
is voluntarily surrendered, the lessee 
shall be required at the option of the 
Department to reimburse the 
Government for the decrease in value of 
the property not due to reasonable wear 
and tear or acts of God or attributable to 
alterations completed by the lessee to 
adapt the property to the educational 
use for which the property was leased. 
With respect to any reverter of title or 
termination of leasehold resulting from 
noncompliance, the Government shall, 
in addition thereto, be reimbursed for 
such costs as may be incurred in 
recovering title to or possession of the 
property. Any payments of cash made 
by the transferee against the purchase 
price of property transferred shall, upon 
a forfeiture of title to the property for 
breach of condition, be forfeited.

(7) With respect to off-site property, in 
the event of noncompliance with any of 
the terms and conditions of the transfer, 
the unearned public benefit allowance 
shall, at the option of the Department, 
become immediately du  ̂and payable 
or, if the property or any portion thereof 
is sold, leased, or otherwise disposed of 
without authorization from the 
Department, such sale, lease or 
sublease, or other disposal shall be for 
the benefit and account of the United 
States and the United States shall be 
entitled to the proceeds. In the event the 
transferee fails to remove the property 
or any portion thereof within the time
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specified, then in addition to the rights 
reserved above, at the option of the 
Department, all right, title, and interest 
in and to such unremoved property shall 
be re-transferred to other eligible 
applicants or shall be forfeited to the 
United States.

(8) With respect only to on-site 
property which has been declared 
excess by the Department of Defense, 
such declaration having included a 
statement indicating the property has a 
known potential for use during a 
national emergency, the Department 
shall reserve the right during any period 
of emergency declared by the President 
of the Untied States or by the Congress 
of the United States to the full and 
unrestricted use by the Government of 
the surplus real property, or of any 
portion thereof, disposed of in 
accordance with the provisions of this 
part. Such use may be either exclusive 
or nonexclusive. Prior to the expiration 
or termination of the period of restricted 
use by the transferee, the Government 
will not be obligated to pay rent or any 
other fees or charges during the period 
of emergency, except that the 
Government wilh

(i) Bear the entire cost of maintenance 
of such portion of the property used by it 
exclusively or over which it may have 
exclusive possession or control;

(ii) Pay the fair share, commensurate 
with the use of the cost of maintenance 
of such surplus real property as it may 
use nonexclusively or over which it may 
have nonexclusive possession or 
control;

(iii) Pay a fair rental for the use of 
improvements or additions to the 
surplus real property made by the 
purchaser or lessee without Government 
aid; and

(iv) Be responsible for any damage to 
the surplus real property caused by its 
use, reasonable wear and tear, the 
common enemy and acts of God 
excepted. Subsequent to the expiration 
or termination of the period of restricted 
use, the obligations of the Government 
will be as set forth in the preceding 
sentence and, in addition, the 
Government shall be obligated to pay a 
fair rental for all or any portion of the 
conveyed premises which it uses.

(9) The restrictions set forth in 
paragraphs (c) (1) through (7) of this 
section will extend for thirty (30) years 
for land with or without improvements; 
and for facilities being acquired 
separately from land whether they are 
for use on-site or off-site, the period of 
limitations on the use of the structures 
will be equal to their estimated 
economic life. The restrictions set forth 
in paragraphs (c) (1) through (7) of this 
section will extend for the entire initial

lease period and for any renewal 
periods for property leased from the 
Department.

(d) Transferee, by obtaining the 
consent of the Department, may 
abrogate the restrictions set forth in 
paragraph (c) of this section for all or 
any portion of the property upon 
payment in cash to the Department of an 
amount equal to the then current fair 
market value of the property to be 
released, multiplied by the public 
benefit allowance granted at the time of 
conveyance, divided by the total number 
of months of the period of restriction set 
forth in the conveyance document and 
multiplied by the number of months that 
remain in the period of restriction as 
determined by the Department. For the 
purposes of abrogation payment 
computation, the current fair market 
value shall not include the value of any 
improvements placed on the property by 
the transferee.

(e) Related personal property will be 
transferred or leased as a part of the 
realty and in accordance with real 
property procedures. It will be subject to 
the same public benefit allowance 
granted for the real property. Where 
related personal property is involved in 
an on-site transfer, the related personal 
property may be transferred by a bill of 
sale imposing restrictions for a period 
not to exceed five years from the date of 
transfer, other terms and conditions to 
be the same as, and made a part of, the 
real property transaction.

§ 12.10 Compliance with the National 
Environmental Policy Act of 1969 and other 
related acts (environmental impact).

(a) The Department will, prior to 
making a final decision to convey or 
lease, or to amend, reform, or grant an 
approval or release with respect to a 
previous conveyance or lease of, surplus 
real property for educational purposes, 
complete an environmental assessment 
of the proposed transaction in keeping 
with applicable provisions of the 
National Environmental Policy Act of 
1969, the National Historic Preservation 
Act of 1966, the National Archaeological 
Data Preservation Act, and other related 
acts. No permit to use surplus real 
property shall allow the permittee to 
make, or cause to be made, any 
irreversible change in the condition of 
said property, and no use permit shall 
be employed, for the purpose of delaying 
or avoiding compliance with the 
requirements of these Acts.

(b) Applicants shall be required to 
provide such information as the 
Department deems necessary to make 
an assessment of the impac^ef the 
proposed Federal action on the human 
environment. Materials contained in the

applicant’s official request, responses to 
a standard questionnaire prescribed by 
the Director of the Office of Federal 
Property Assistance, as well as other 
relevant information, will be used by the 
Department in making said assessment.

(c) If the assessment reveals (1) That 
the proposed Federal action involves 
properties of historical significance 
which are listed, or eligible for listing, in 
the National Register of Historic Places, 
or (2) that a more than insignificant 
impact on the human environment is 
reasonably foreseeable as a result of the 
proposed action, or (3) that the proposed 
Federal action could result in 
irreparable loss, or destruction of 
archeologically significant items or data, 
the Department will, except as provided 
for in paragraph (d) of this section, - 
prepare and distribute, or cause to be 
prepared or distributed, such notices 
and statements and obtain such 
approvals as are required by the above 
cited Acts.

(d) If a proposed action involves other 
Federal agencies in a sequence of 
actions, or a group of actions, directly 
related to each other because of their 
functional interdependence, the 
Department may enter into and support 
a lead agency agreement to designate a 
single lead agency which will assume 
primary responsibility for coordinating 
the assessment of environmental effects 
of proposed Federal actions, preparing 
and distributing such notices and 
statements, or obtaining s u g I i  approvals, 
as are required by the above cited Acts. 
The procedures of the designated lead 
agency will be utilized in conducting the 
environmental assessment. In the event 
of disagreement between the 
Department and another Federal 
agency, the Department will reserve the 
right to abrogate its lead agency 
agreement with the other Federal 
agency.

§ 12.11 Special terms and conditions.
(a) Applicants will be required to pay 

all external administrative costs which 
will include, but not be limited to taxes, 
surveys, appraisals, inventory costs, 
legal fees, title search, certificate or 
abstract expenses, decontamination 
costs, moving costs, closing fees in 
connection with the transaction and 
service charges, if any, made by State 
Agencies for Federal Property 
Assistance under the terms of a 
cooperative agreement with the 
Department.

(b) In the case of off-site property, 
applicants will be required to post 
performance bonds, make performance 
guarantee deposits, or give such other 
assurances as may be required by the 
Department or the holding agency to
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insure adéquate site clearance and to 
pay service charges, if any, made by 
State Agencies for Federal Property 
Assistancê under the terms of a 
cooperative agreement with the 
Department.

(c) Whenever negotiations are 
undertaken for disposal to private 
nonprofit educational organizations of 
any surplus real property which cost the 
Government $1 million or more, the 
Department will give notice to the 
Attorney General of the United States of 
the proposed disposal and the terms and 
conditions thereof. The applicant shall 
furnish to the Department such 
information and documents as the 
Attorney General may determine to be 
appropriate or necessary to enable him 
to give the advice as provided for by 
Section 207 of the Act.

(d) Where an applicant proposes to 
acquire or lease and use in place 
improvements located on land which the 
Government does not own, he shall be 
required, before the transfer is 
consummated, to obtain a right to use 
the land commensurate with the 
duration of the restrictions applicable to 
the improvements, or the term of the 
lease. The applicant will be required to 
assume, or obtain release of, the 
Government’s obligations respecting the 
land including but not limited to 
obligations relating to restoration, 
waste, and rent. At the option of the 
Department, the applicant may be 
required to post a bond to indemnify the 
Government against such obligations.

(e) The Department may require the 
inclusion in die transfer or lease 
document of any other provision 
deemed desirable or necessary.

(f) Where an eligible applicant for an 
on-site transfer proposes to construct 
new, or rehabilitate old facilities, the 
financing of which must bo 
accomplished through issuance of 
revenue bonds or other financing 
methods having terms inconsistent with 
the terms and conditions of transfer 
prescribed in § 12.9 (c), (d), and (e) the 
Department may, in its discretion, 
impose such alternate terms and 
conditions of transfer in lieu thereof as 
may be appropriate to assure utilization 
of the property for educational purposes.

§ 12.12 Utilization.
(a) Where property or any portion 

thereof is not being used for the 
purposes for which transferred, the 
transferee will be required at the 
direction of the Department:

(1) To place the property into 
immediate use for an approved purpose;

(2) To retransfer such property to such 
other educational user as the 
Department may direct;

(3) To sell such property for the 
benefit and account of the United States;

(4) To return title to such property to 
the United States or to relinquish any 
leasehold interest therein;

(5) To abrogate the conditions and 
restrictions of the transfer, as set forth 
in § 12.9(d), except that, where property 
has never been placed in use for the 
purposes for which transferred,

abrogation will not be permitted except 
under extenuating circumstances; or

(6) To make payments as provided for 
in § 12.3(c). r

(b) Where the transferee or lessee 
desires to place the property in 
temporary use for a purpose other than 
that for which the property was 
transferred or leased, approval from the. 
Department must be obtained, and will 
be conditioned upon such terms as the 
Department may impose.
§ 12.13 Form of conveyance.

(a) Transfers or leases of surplus real 
property will be on forms approved by 
the Office of General Counsel of the 
Department and will include such of the 
disposal or lease terms and conditions 
set forth in this part and such other 
terms and conditions as may 
appropriate or necessary.

(b) Transfers of on-site property will 
normally be by quitclaim deed without 
warranty of title.
§12.14 Compliance inspections and 
reports.

The Department will make or have 
made such compliance inspections as 
are necessary and will require of the 
transferee or lessee such compliance 
reports and actions as are deemed 
necessary.
§ 12.15 Reports to Congress.

The Secretary will make such reports 
of real property disposal activities as 
are required by section 203 of the Act 
and such other reports as may be 
required by law.

EXHIBIT A Public Benefit Allowance for Transfer of Real Property for Educational Purposes!

Classification

PERCENT ALLOWED

Basic
Public
Benefit

Allowance

ORGANIZATION ALLOWANCES

Tax
Support Accreditation Federal

Impact
P ub lic . 
Service 
Training

Hardship
Inadequacy of Existing 
School P lant Facilities

10-25% 26-50% 51-100%

UTILIZATION ALLOWANCES
Introduction 

Of New 
Instructional 

Programs

Student
Health

and
Wel fare

Research
Service

to
Handicapped

Maximum
Public
Benefit

Allowance
Elementary and High Schools 50 20 20

Colleges and Universities 50 20 20

10 20 30 10
20 30

Specialized Schools 50 20 20 20

100

100

100
Research & Related Activ ities 1002 10Q2

1002
Public Libraries & Educational 

Museums 1002
School Outdoor Education 50 20 20
Central Administrative and/or 

Service Centers

103 100
100

80* 100
80«

T h is  public ben efit allow ance applies only to surplus raal property being 
sold for o n -s ite  u se . When surplus real property is  to be moved from the 
s ite , o b a s ic  pu blic  benefit ollow once of 100% w ill be gronted.

^Applicable when th is  is  th e primary u se  to be made of the property. The 
public benefit allow ance for the over-a ll program is  oppticoble when such 
fa c il i t ie s  ore conveyed o s a minor component o f other fa c ilit ie s .

T h is 10% may include recognition of an approvable recreation program 
operated in such o woy os to be a c c e s s ib le  to tho public yet entirely 
com potible with, but subordinete to, tho oducationa! program. f

.Tho maximum allow ance ovailoble to e lig ib le  private, non-profit insitu t 
t io n s . Tox-supported institutions receive  100% allow ance.



Federal Register / Vol. 45, No. 92 / Friday, M ay 9, 1980 / Rules and Regulations 30825

PART 15—RELOCATION ASSISTANCE 
AND REAL PROPERTY ACQUISITION 
POLICIES
Subpart A—General 
Sec.
15.1 Purpose.
15.2 Background.
15.3 Effective date.
15.4 Definitions.
15.5 Applicability.
15.6 Categorical exceptions.

Subpart B—Assurances from State 
Agencies as a Condition Precedent to 
Participation In Federally Assisted 
Programs
15.10 State agency program assurances.

Subpart C—Assurance of Adequate 
Replacement Housing Prior to 
Displacement by a Project
15.15 Project assurance of housing 

availability.
15.16 Housing provided as a last resort.
15.17 Loans for planning and preliminary 

expenses.

Subpart D—Actual Moving and Related 
Expenses and Losses.
15.21 Eligibility. - „
15.22 Application.
15.23 Allowable moving and related 

expenses.
15.24 Direct losses incurred in moving or 

discontinuing a business or farm 
operation.

15.25 Allowable expenses in connection 
with searching for a replacement 
location for a business or farm operation.

15.26 Nonallowable moving expenses and 
losses.

Subpart E—Payments in Lieu of Actual 
Moving and Related Expenses
15.30 Use of schedules in connection with 

displacement from dwelling.
15.31 Fixed payment for person displaced 

from his place of business or farm 
operation.

Subpart F—Replacement Housing 
Payments
15.35 Payments for replacement housing 

costs to homeowners.
15.36 Limitation on payments for 

replacement housing costs.
15.37 Payments for additional interest costs 

incurred.
15.38 Mortgage insurance.
15.39 Payments to tenants and others for the 

rental of replacement dwellings.
15.40 Payments to tenants and others for the 

purchase of replacement dwellings.
15.41 Notice to tenants of initiation of 

negotiations for the property.

Subpart G—Relocation Assistance 
Advisory Services
15.45 Relocation assistance advisory 

services.

Subpart H—Federally Assisted Programs
15.50 Assurances from State agencies.
15.51 Unsatisfactory assurances.
15.52 Records.

Sec.
15.53 State agency contracts for relocation 

assistance.
15.54 Appeals.
15.55 Funding of the cost of payments and 

assistance.
15.56 Advance payments.
Subpart I—Real Property Acquisition 
Policies
15.60 Just compensation.
15.61 Negotiations for the acquisition of real 

property.
15.62 Notices to tenants and owners.
15.63 Payment of certain expenses.
Subpart J—Relocation Assistance 
Payments as Income
15.67 Relocation payments and assistance 

as income or resources for purpose of 
other laws.

Authority: Sec. 213, 84 Stat. 1900, 42 U.S.C. 
4633.

Subpart A—General 
§ 15.1 Purpose.

The purpose of the regulations in this 
part is to implement the Uniform 
Relocation Assistance and Real 
Property Acquisition Pplicies Act of 1970 
(Public Law 91-646) and the guidelines 
therefor in OMB Circular No. A-103, of 
May 1,1972.

§ 15.2 Background
The Act provides a uniform policy for 

the fair and equitable treatment of 
owners and tenants of real property who 
are displaced by Federal or federally 
assisted programs or projects or whose 
real property or interests in real 
property is taken for or as a direct result 
of such programs or projects. The need 
for such a uniform policy arises from the 
growing impact on such persons of such 
programs and projects as they evolve to 
meet the public needs of a growing, and 
increasingly urban population. Title II of 
the Act provides for a program of 
relocation payments, of relocation 
assistance (including advisory services), 
of assurances that prior to the 
displacement of persons comparable 
quality, decent, safe, and sanitary 
replacement housing will be available 
for them, and of economic adjustments 
and other assistance to owners and 
tenants displaced from their homes, 
businesses, or farm operations. Title III 
of the Act provides a uniform policy 
with respect to real property 
acquisitions for or as a direct result of 
Federal or federally assisted programs 
or projects.

§ 15.3 Effective date.
Relocation payments and assistance 

provided for by title II of the Act are to 
be made to all persons otherwise 
eligible who are displaced on or after 
January 2,1971; the real property

acquisition policies provided by title III 
of the Act apply to real property 
acquisitions on or after January 2,1971. 
Until July 1,1972, the provisions of both 
those titles of the Act applied to State 
programs and projects receiving Federal 
financial assistance, to the extent that 
the State was under its laws able to 
comply with those titles. On July 2,1972, 
the provisions of title II and the 
provisions of sections 303 and 304 of 
title III, relating to incidental expenses 
and litigation expenses in connection 
with real property acquisitions, became 
fully applicable to State programs and 
projects receiving Federal financial 
assistance; and the provisions of 
sections 301 and 302 of the Act, relating 
to real property acquisition policies and 
to practices relating to the acquisition of 
buildings, structures, and improvements, 
continue to guide State programs and 
projects receiving Federal financial 
assistance, but only to the greatest 
extent practicable under State law.

§ 15.4 Definitions.
(a) The “Act” means the Uniform 

Relocation Assistance and Real 
Property Acquisition Policies Act of 1970 
(Public Law 91-646), approved January 
2,1971 (42 U.S.C. 4601-4655).

(b) “Actually occupied” means openly 
and visibly occupied by the owner or 
tenant or his immediate family more 
than temporarily or casually, but does 
not call for constant personal presence 
nor foreclose temporary absence 
occasioned by some casualty or for 
business or pleasure.

(c) “Business” means any lawful 
activity, except a farm operation, 
including an activity by a nonprofit 
organization, conducted primarily: (1) 
For the purchase, sale, lease, or rental of 
personal or real property or for the 
manufacturing, processing, or marketing 
of products, commodities, or other items 
of personal property, (2) for the sale of 
services to the public, or (3) but solely 
for purposes of entitlement to the cost of 
actual moving and related expenses, for 
assisting in the purchase, sale, resale, 
manufacture, processing, or marketing of 
products, commodities, other personal 
property, or services by the erection and 
maintenance of outdoor advertising 
displays, whether or not such displays 
are located on the premises on which 
any of such activities are conducted.
The term includes only those activities 
which are conducted regularly on a 
bona fide basis, and does not include 
activities conducted as avocations.

(d) “The Department” means the U.S. 
Department of Education.

(e) “Displaced person" means any 
person who moves from real property, or 
moves his personal property from real
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property, as a result of the acquisition, 
in whole or in part, of such real 
property, or as a result of the written 
order of the acquiring agency to vacate 
such real property for a program or 
project undertaken by the Department, 
or by a State agency for or as a direct 
result of a program or project for which 
it receives Federal financial assistance 
from the Department. It also means, but 
solely for purposes of entitlement to the 
actual cost of moving and related 
expenses or to a sum in lieu thereof or of 
entitlement to relocation assistance 
advisory services, such a person who so 
moves from other real property, or so 
moves his personal property from other 
real property, as a result of the 
acquisition for or as a direct result of 
such a program or project of, or the 
written order of the acquiring agency to 
vacate, such other real property on 
which such person conducts a business 
or farm operation.

(f) "Displacing agency” means the 
Department when it acquires real 
property or gives a written notice to a 
person to vacate real property for a 
program or project undertaken by the 
Department, or a State agency so acting 
for or as a direct result of a program or 
project for which financial assistance is 
provided by the Department and which 
results in the displacement of a person.

(g) "Dwelling” means the structure 
constituting the place of permanent, or 
customary and usual, abode of a person. 
It includes a single-family dwelling; a 
multifamily building; a condominium or 
cooperative housing project; or a mobile 
home or other residential unit.

(h) "Family” means two or more 
individuals who are related by blood, 
adoption, marriage, or guardianship, or 
one of whom stands in loco parentis to 
another and who live together as a 
family unit. However, individuals who 
live together as a family unit as if they 
were so related may be regarded as a 
single family.

(i) “Farm operation” means any 
activity conducted solely or primarily 
for the production of one or more raw 
agricultural products or commodities,. 
including timber, for sale or home use, 
and customarily producing such 
agricultural products or commodities in 
quantities sufficient to be capable of 
contributing materially to the operator’s 
support.

(j) “Federal financial assistance” 
means a grant, loan, or contribution 
provided by the Department, whether in 
the form of a grant, contract, or 
agreement and without regard to 
whether the finapcial assistance applies 
to the acquisition of real property 
required for, or as a direct result of, the 
project being assisted, but does not

me&n any annual payment or capital 
loan to the District of Columbia or any 
Federal guarantee or insurance.

(k) "Financial means” means the 
ability of a displaced person to afford 
the rental or price of a replacement 
dwelling determined to be available for 
rent or sale to such a displaced person. 
For this purpose, the rental or housing 
cost (e.g., mortgage payments, insurance 
for the dwelling unit, property taxes, 
and other related recurring expenses) 
which the displaced person will be 
required to pay for the replacement 
dwelling should not normally exceed the 
fair rental or value of the acquired 
dwelling by more than 20 percent and, 
for purposes of housing referrals, the 
rental value should not, except in 
unusual circumstances, exceed 25 
percent of the gross income of the 
displaced person including supplemental 
payments made by public agencies.

(l) “Initiation of negotiations” means 
the first personal contact by or on behalf 
of the displacing agency with the owner 
of real property or with his 
representative at which the price of the 
real property is discussed.

(m) “Mortgage” means a deed of trust 
or lien commonly used in the State in 
which the real property is located to 
secure advances on, or the unpaid 
purchase price of, real property, together 
with the credit instruments, if any, 
secured thereby.

(n) “Nonprofit organization” means a 
partnership, corporation, or association 
no part of the profits of which inures, or 
is intended to inure, to the benefit of any 
private shareholder or individual.

(o) “Owner” means a person who 
holds a fee simple title, a life estate, or a 
99-year lease in real property, or an 
interest in a cooperative project which 
includes the right of occupancy, or who 
is possessed of such other proprietary 
interest in real property as, in the 
judgment of the Secretary, warrants 
being treated as ownership. In the case 
of a person who has succeeded to any of 
the foregoing interests in real property 
by devise, bequest, inheritance, or 
operation of law, the tenure of the 
succeeding owner includes the tenure of 
the preceding owner in relation to 
ownership but not in relation to 
occupancy.

(p) “Person” means any individual, 
partnership, corporation, or association.

(q) “Secretary” means the U.S. 
Secretary of Education.

(r) “State” means any of the several 
States of the Union, the District of 
Columbia, the Commonwealth of Puerto 
Rico, any territory or possession of the 
United States, the Trust Territory of the 
Pacific Islands, or any political 
subdivision thereof.

(s) “State agency” means any 
department, agency, or instrumentality 
of a State or any department, agency, or 
instrumentality of two or more States, 
and includes a State itself.

§ 15.5 Applicability.
(a) This part applies, in relation to 

title II of the Act, to all direct projects of 
the Department which have resulted in 
or will result in the displacement of 
persons or, in relation to title III of the 
Act, which have resulted in or will result 
in the acquisition of real property.

(b) This part applies, in relation to 
title II of the Act, to all projects of State 
agencies receiving financial assistance 
in whole or in part from the Department 
which projects have resulted in or will 
result in the displacement of persons or, 
in relation to title III of the Act, which 
have resulted in or will result in the 
acquisition of real property. For this 
purpose, it is immaterial whether 
Federal funds are used by the State 
agency for the acquisition of such real 
property as is required for, or as a direct 
result of, the project.

§15.6 Categorical exceptions.
This part does not apply to federally 

assisted projects of those entities, such 
as private entities, that do not meet the 
definition of a State agency in § 15.4(s), 
except when such an entity is acting as 
an agent or contractor of a State agency, 
or of the Department, in the discharge of 
its responsibilities.

Subpart B—Assurances From State 
Agencies as a Condition Precedent to 
Participation in Federally Assisted 
Programs

§ 15.10 State agency program assurances.
(a) The Department will not approve 

any grant to, or contract or agreement 
with, a State agency under a program for 
which financial assistance will be 
available from the Department to pay all 
or part of the cost and which will result 
in the acquisition of real property or an 
interest therein and in the displacement 
on or after January 2,1971, of any 
person, until satisfactory assurances are 
received from that State agency that fair 
and reasonable relocation payments and 
assistance will be provided by the 
displacing agency under title II of the 
Act and this part; that relocation 
assistance programs offering the 
advisory services described in section 
205 of the Act and this part will be 
provided to such displaced persons; and 
in connection with individual projects 
that, within a reasonable period of time 
prior to the displacement of persons, 
decent, safe, and sanitary dwellings will
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be available, as provided for in § 15.15 
to persons so displaced by that project.

(b) In connection with programs 
which result in the acquisition of real 
property, whether or not involving the 
displacement of persons, the 
Department will also require, as a 
condition precedent to providing 
financial assistance, assurances that 
expenses incidental to the transfer of 
title, and litigation expenses in the event 
the real property is not in fact so 
acquired, will be paid as provided for in 
sections 303 and 304 of the Act, and that 
the State agency will be guided, to the 
greatest extent practicable under State 
law, by the real property acquisition 
policies prescribed by section 301 of the 
Act and by the practices relating to the 
acquisition of buildings, structures, and 
improvements prescribed by section 302 
of the Act.

(c) The assurances required by this 
section will be required even though the 

.financial assistance by the Department 
does not extend to the acquisition of the 
real property, whether or not such real 
property is furnished by the State 
agency as a required contribution 
incident to a project receiving financial 
assistance from the Department.

Subpart C—Assurance of Adequate 
Replacement Housing Prior to 
Displacement By a Project
§ 15.15 Project assurance of housing 
availability.

(a) The Department will not proceed 
with any phase of a project, or authorize 
a State agency to proceed with any 
phase of a project, which will result in 
the displacement of any person until the 
Department has determined, or received 
from the displacing State agency (in 
addition to the assurances called for by 
§ 15,10) a relocation plan containing 
satisfactory assurances that within a 
reasonable period of time prior to the 
displacement of such persons by that 
project there will be, on a basis 
consistent with the requirements of title 
VIII, Fair Housing, of Public Law 90-284 
(42 U.S.C. Ch. 45), available in areas not 
generally less desirable in regard to 
public utilities and public and 
commercial facilities, such as schools, 
stores, and public transportation, and at 
rents or prices within the financial 
means of the families and individuals 
displaced, decent, safe, and sanitary 
dwellings (as described in paragraph (d) 
of this section) equal to the number of, 
and available to, those of such displaced 
persons who are expected to require 
replacement dwellings and reasonably 
accessible to their places of 
employment. A State agency that is not 
required to obtain an authorization from

the Department with respect to 
individual projects must nevertheless 
submit a relocation plan to the 
Department for approval unless the 
State agency determines before the 
project is carried out that the project 
will not cause the dislocation of 
persons.

(b) An assurance or determination 
called for by paragraph (a) of this 
section must be based upon a current 
survey and analysis of available 
replacement housing made by or on 
behalf of the displacing agency. Such a 
survey and analysis must take into 
account competing demands for such 
housing.

(c) In certain extraordinary situations, 
such as where immediate possession of 
real property is of crucial importance, 
the Secretary may waive or modify the 
requirements of paragraph (a) of this 
section. A request for such a waiver or 
modification must be supported by a 
documentation sufficiently substantial 
to show the need for such a waiver or 
modification.

(d) A decent, safe, and sanitary 
dwelling is one which is in sound, clean, 
and weathertight condition and which 
meets the applicable requirements of 
State and local building, plumbing, 
electrical, housing and occupancy codes 
or regulations. The following criteria, 
subject to adjustment for unusual 
circumstances or for unique 
geographical areas, will be applied in 
determining whether a dwelling is 
decent, safe, and sanitary:

(1) If it is a housekeeping unit it must 
include a kitchen with a fully usable 
sink: a cooking stove, or connections for 
one; a separate and complete bathroom; 
hot and cold running water in both the 
kitchen and bathroom; an adequate and 
safe wiring system for lighting and other 
electrical services; and such heating 
facilities as are required by local 
housing codes or are called for by 
climatic conditions.

. (2) If it is a nonhousekeeping unit it
must meet local code standards for 
boarding houses, hotels, or other 
congregate living quarters. If local codes 
do not include requirements relating to 
space and sanitary facilities, standards 
to be applied in that regard are subject 
to the approval of the Secretary.

(3) Occupancy standards must comply 
with local housing codes or, in the 
absence of such local housing codes, the 
requirements of the Secretary in that 
regard.

(e) Where local housing codes do not 
exist or do not contain adequate 
minimum standards, the Secretary will 
prescribe the minimum standards to be 
applied.

§ 15.16 Housing provided as a last resort
The Secretary will provide for 

replacement housing for Federal 
projects, or take or approve action by a 
State agency to develop replacement 
housing for projects financially assisted 
by the Department. In taking or 
approving such action, the Secretary 
will be guided by the criteria and 
procedures prescribed by the Secretary 
of Housing and Urban Development and 
published at 37 FR 3633 on February 18, 
1972 (24 CFR Part 43, Subpart A).

§ 15.17 Loans for planning and 
preliminary expenses.

Section 215 of the Act authorizes the 
making of loans, in the nature of seed 
money loans, for planning and obtaining 
federally insured mortgage financing to 
stimulate the construction or 
rehabilitation of sale and rental housing 
to meet the needs of displaced persons. 
Such loans may be made to nonprofit, 
limited dividend, or cooperative 
organizations, or to public bodies, for 
not more than 80 percent of the 
reasonable expenses, prior to 
construction, for activities such as 
preliminary surveys and analyses of 
market needs, preliminary site 
engineering and architectural fees, site 
title searches and appraisals, 
application and mortgage commitment 
fees and charges, legal fees, and 
construction loan fees and discounts. 
Loans to nonprofit organizations will be 
interest free. The making of such loans 
is subject to the criteria and procedures 
prescribed by the Secretary of Housing 
and Urban Development and published 
at 37 FR 14768 on July 25,1972 (24 CFR 
Part 43, Subpart B).

Subpart D—Actual Moving and Related 
Expenses and Losses.
§ 15.21 Eligibility.

All displaced persons (including one 
who conducted a business or farm 
operation on acquired property) is 
eligible for payment for his moving and 
related expenses in moving from real 
property acquired by or on behalf of a 
displacing agency. A person who 
conducts a business or farm operation 
on acquired property on which he lives 
or on other acquired property may be 
eligible for the moving and related 
expenses of himself and his family, and 
for his personal property, including 
personal property used in such a 
business or farm operation.

§ 15.22 Application.
(a) A displaced person eligible for 

payments under title II of the Act shall 
be entitled to payments or assistance 
under this subpart only upon application
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therefor, with necessary supporting 
documentation, within 18 months from 
the date of his displacement or from the 
date on which the displacing agency 
makes final payment for the real 
property, whichever is later. The head of 
the displacing agency may extend that 
period upon a proper showing of good 
cause.

(b) Payments to a displaced person 
under title II of the Act shall be made 
promptly after he moves. Such payments 
may be made in advance of such a move 
in a hardship case justifying such an 
advance payment even though full 
documentation supporting the 
application has not been filed.

§15.23 Allowable moving and related 
expenses.

(а) Subject to the limitations in 
paragraph (b) of this section, the 
following expenses are allowable as 
moving and related expenses:

(1) The cost of transportation of 
individuals, families, and personal 
property to a replacement site not more 
than 50 miles distant except when the 
Secretary determines that relocation 
beyond 50 miles is justified under the 
circumstances.

(2) The cost of packing and crating, 
and of unpacking and uncrating, 
personal property.

(3) The cost of advertising for packing 
and crating, unpacking and uncrating, 
and transportation services when the 
Secretary determines that such 
advertising is necessary or desirable.

(4) The cost of storage of personal 
property for a period of time when the 
Secretary determines that storage for 
such a period, generally not in excess of 
12 months, is necessary or desirable in 
connection with the relocation.

(5) The cost of premiums on insurance 
covering the loss of or damage to 
personal property while in transit or in 
storage authorized pursuant to 
paragraph (a)(4) of this section.

(б) The value of personal property 
lost stolen, or damaged (other than 
through the fault or negligence of the 
displaced person or his agent or 
employee) in the process of moving or in 
storage authorized pursuant to 
paragraph (a)(4), of this section, if 
insurance to cover such a loss was not 
reasonably available.

(7) The cost of removal, installation, 
and reestablishment of, and the 
reconnection of utilities for, machinery, 
equipment, appliances, and other items 
not acquired as real property* including 
such modifications thereof as is deemed 
necessary by the Secretary. Prior to the 
payment for any such costs in relation to 
such property, the displaced person 
must agree in writing that such property

is personalty and that the displacing 
agency is released from any liability for 
payment for the value of such property.

(8) Such other related expenses as the 
Secretary determines to be reasonable 
under the circumstances.

(b) When the displaced person 
accomplishes the move by himself or by 
the use of his family or employees, the 
amount of allowable expenses will not 
exceed the estimated commercial cost of 
such a move, i

§ 15.24 Direct losses incurred in moving 
or discontinuing a business or farm 
operation.

(a) If a displaced person does not 
move personal property used in a 
business or farm operation but has made 
a bona fide effort to sell such personal 
property, he is entitled to payment for 
the loss of such personal property, and 
he may be reimbursed for expenses 
reasonably incurred in such a selling 
effort.

(b) If a business or farm operation is 
discontinued, a displaced person is 
entitled, with respect to personal 
property which was used in connection 
therewith, to a payment for what would 
have been its fair market value for its 
continued use at its location prior to 
displacement minus the net proceeds 
from its sale or, if abandoned after a 
bona fide effort to sell, to the estimated 
cost of moving it 50 miles, whichever is 
less. Payments to a displaced person 
shall not be offset by the cost to the 
displacing agency of removing such 
abandoned property.

(c) If a business or farm operation is 
reestablished, a displaced person is 
entitled, with respect to personal 
property which was used in connection 
therewith but which is not moved but 
rather is sold and promptly replaced by 
a comparable item, to a payment for its 
replacement cost minus the net proceeds 
from its sale or the estimated cost of 
moving it 50 miles, whichever is less.

(d) If personal property used in a 
business or farm operation to be moved 
is of high bulk and low value and the 
cost of moving it would, in the judgment 
of the Secretary, be disproportionate to 
its value, the allowable expense of 
moving such personal property will not 
exceed the cost of replacing it at the 
relocated premises with comparable 
personal property available on the 
market minus the estimated net amount 
that would have been received for such 
personal property on liquidation. This 
provision is applicable to junkyard items 
and to stockpiled sand, gravel, minerals, 
metals, or similar items of personal 
property.

(e) If the cost of moving or relocating 
an outdoor advertising display is

determined by the displacing agency to 
be equal to or in excess of the in-place 
value of the display, consideration 
should be given to acquiring such a 
display as a part of the real property 
except when such an acquisition is 
prohibited by law.

§ 15.25 Allowable expenses in connection 
with searching for a replacement location 
for a business or farm operation.

(a) The following expenses are 
allowable under this subpart in 
connection with the searching for a 
replacement location for a business or 
farm operation:

(1) Actual travel costs but not in 
excess of 10 cents a mile.

(2) Cost of meals and lodging away 
from home.

(3) The value of time spent in 
searching for a replacement location for 
a business or farm operation, at the rate 
of the displaced person’s salary or 
earnings but not in excess of $10 an 
hour.

(4) In the discretion of the displacing 
agency, such brokerage, realtor, or other 
professional fees in connection with 
relocating a business or farm operation 
in the area as is customary under the 
circumstances.

(b) The total amount allowable to a 
displaced person under this section will 
not exceed $500 unless the Secretary 
determines that a larger amount is 
justified under the circumstances.

§ 15.26 Nonaliowable moving expenses 
and losses.

The following expenses are not 
allowable under this subpart in 
connection with the relocation of a 
business or farm operation:

(a) Additional expenses incurred 
because of living at a new location.

(b) The cost of moving structures or 
other improvements to real property as 
to which the displaced person reserved 
ownership, except as otherwise 
provided for by the Act.

(c) The cost of improvements to the 
replacement site, except as provided for 
in § 15.23.

(d) Interest on loans to cover moving 
and related expenses.

(e) Loss of goodwill.
(f) Loss of profits.
(g) Added expenses incurred because 

of a loss of trained employees.
(h) Expenses or losses resulting from 

personal injury.
(i) The cost of preparing applications 

for moving and related expenses and of 
preparing supporting documentation.

(j) The cost of the modification of 
personal property to adapt it to the 
replacement site, except when required 
by law.
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(k) The cost of searching for a 
replacement dwelling.

(l) The cost of establishing a different 
or larger business or farm operation to 
the extent that such a cost exceeds the 
estimated cost of reestablishing the 
business or farm operation being 
discontinued.

Subpart E—Payments in Lieu of Actual 
Moving and Related Expenses

§ 15.30 Use of schedules in connection 
with displacement from dwelling.

A person displaced from a dwelling 
may at his option receive, in lieu of 
actual moving and related expenses for 
himself and his family under Subpart D 
of this part, a moving expense 
allowance, not in excess of $300, 
determined according to schedules 
established by the highway department 
of the State in which the acquired 
dwelling is located and approved by the 
Federal Highway Administrator or, in 
the absence of such a highway 
department schedule, according to 
schedules established by the Federal 
Highway Administrator, plus a 
dislocation allowance of $200.

§ 15.31 Fixed payment for person 
displaced from his place of business or 
farm operation.

(a) A person displaced from his place 
of business or farm operation may, at 
his option, receive, in lieu of actual 
moving and related expenses in that 
regard under Subpart O of this part but 
in addition to such payments as he may 
be entitled to for himself and his family 
under Subpart D of this part or § 15.30, a 
fixed payment in the amount of the 
average annual net earning before 
Federal, State, and local income taxes of 
his bona fide business or farm operation 
during the 2 taxable years immediately 
preceding the taxable year in which the 
business or farm operation is moved 
from the acquired real property or 
during such other period as the head of 
the displacing agency determines to be 
more equitable for establishing such 
average annual net earnings, including 
any compensation paid by the business 
or farm operation to the owner or his 
spouse or dependents during such a 
base period, but not less than $2,500 nor 
more than $10,000 in respect of any bona 
fide business or farm operation, except 
that no payment will be made under this 
section with respect to a business 
conducted primarily for assisting in the 
purchase, sale, resale, manufacture, 
processing, or marketing of products, 
commodities, other personal property, or 
services by the erection and 
maintenance of outdoor advertising 
displays.

(b) No payment may be made 
pursuant to this section in respect of a 
business unless the Secretary 
determines (1) that the business cannot 
be relocated without a substantial loss 
of existing patronage and (2) that the 
business is not a part of an enterprise 
with at least one other establishment 
which is engaged in the same or a 
similar business and which is not being 
acquired.

(c) The determination of whether 
there will be a substantial loss of 
existing patronage is to be made, except 
as provided for in paragraph (d) of this 
section, by the displacing agency after 
considering all pertinent circumstances,

. including but not limited to the following 
factors:

(1) The type of business conducted by 
the displaced person.

(2) The nature of the clientele of the 
displaced person.

(3) The availability of property 
suitable for use as a new location on 
which to conduct the business.

(4) The relative importance to the 
business of the present location and 
such new locations as are available.

(d) The determinations of whether 
there will be a substantial loss of 
existing patronage of an activity 
conducted by a nonprofit organization 
and of whether the activity is a part of 
an enterprise with at least one other 
establishment which is engaged in the 
same or a similar activity and which is 
not being acquired will be made by the 
Secretary. For this purpose, the term 
"existing patronage" includes the 
persons, community, or clientele served 
or affected by the activities of the 
nonprofit organization.

(e) A payment will be made under this 
section with respect to the acquisition of 
a part of the property used by a person 
for a farm operation only when the 
displacing agency determines that the 
acquired property was in fact used for a 
farm operation before the taking and 
that the remaining property cannot be 
expected to be so used for a farm 
operation and continue to contribute 
substantially to the operator’s support.

Subpart F—Replacement Housing 
Payments

§ 15.35 Payments for replacement 
housing costs to homeowners.

(a) A person displaced from a 
dwelling actually owned and occupied 
by him for at least 180 days prior to the 
initiation of negotiations for the 
acquisition of that dwelling is entitled, 
in addition to entitlement to other 
payments under this part to payment 
for the additional cost, if reasonable, of 
acquiring a comparable replacement

dwelling which is decent, safe, and 
sanitary and which he purchases and 
occupies within 1 year from the date he 
received final payment for the dwelling 
from which he was displaced or from 
the date on which he moved therefrom, 
whichever is later, as well as payment 
for additional interest costs as provided 
for in §15.37.

(b) A comparable replacement 
dwelling is a dwelling that is 
functionally equivalent to, and 
substantially the same as, the acquired 
dwelling, not excluding for this purpose 
newly constructed housing. Each aspect 
of the dwellings need not be 
individually compared as long as all the 
requirements of paragraph (c) of this 
section are met.

(c) The additional cost of a 
replacement dwelling will not be 
regarded as unreasonable if  that 
additional cost results from the need for 
acquiring a dwelling which is decent, 
safe, and sanitary, which is adequate to 
accommodate the displaced person and 
his family, which is located in an area 
not generally less desirable in respect of 
neighborhood conditions such as 
municipal services and other 
environmental factors, public utilities, 
and public and commercial facilities, 
which is reasonably accessible to the 
displaced person’s place of employment 
or potential place of employment, which 
is within the financial means of the 
displaced person, and which is available 
on the private market. If such housing is 
not available, the displacing agency 
may, for purposes of this subpart and for 
making housing referrals, consider 
housing exceeding the other basic 
criteria.

§ 15.36 Limitation on payments for 
replacement housing costs.

(a) The amount of a payment for the 
additional cost of a replacement 
dwelling to a displaced dwelling owner 
will not exceed the difference between 
the amount paid by the displacing 
agency for the acquired dwelling and the 
amount paid by the displaced.dwelling 
owner for a comparable dwelling not in 
excess of a reasonable amount as 
determined by the schedule method 
described in paragraph (b) of this 
section, or by the comparative method 
described in paragraph (c) of this 
section, or by another method approved 
pursuant to paragraph (d) of this section, 
whichever is the least, and in no event 
will exceed $15,000.

(b) Schedule method. The Secretary 
may establish a schedule of reasonable 
acquisition costs of comparable 
replacement dwellings for the various 
types of dwellings to be acquired in the 
community or area involved and
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meeting the conditions prescribed in 
§ 15.15(d) as well as being open to all 
persons regardless of race, color, 
religion, or national origin consistent 
with the requirements of title VIII, Fair 
Housing, of Public Law 90-284 (42 U.S.C. 
ch. 45).

(c) Comparative method. The 
Secretary may determine the cost of a 
comparable replacement dwelling on the 
basis of the asking price, adjusted to 
reflect market experiences, of a dwelling 
or dwellings most representative of the 
dwelling acquired by the displacing 
agency and meeting the conditions 
prescribed in § 15.15(d) and paragraph
(b) of this section. A single dwelling unit 
will be used for comparison purposes 
only when additional comparable 
dwellings are not available.

(d) Alternative method. The head of
the displacing agency may develop 
criteria for computing the costof 
replacement housing when the use of 
neither of the methods described in 
paragraph (b) or (c) of this section is 
feasible. Such an alternative method 
will be subject to the Approval of the 
Secretary. .

(e) For purposes of this section, the 
cost of a replacement dwelling includes 
legal, closing, and related costs such as:
(1) The cost of a title search, the 
preparation of conveyance instruments, 
notarial fees, surveys, the preparation of 
plats, and charges incident to 
recordation, (2) lender's, FHA, or VA 
appraisal fees, (3) FHA application fee,
(4) the cost of a certification of 
structural soundness when required by 
the lender, FHA, or VA, (5) the post of a 
credit report, (6) the cost of a title policy 
or abstract of title, (7) an escrow agent’s 
fee, and (8) the cost of revenue stamps 
and of sale or transfer taxes.

(f) For purposes of this section, the 
cost of a replacement dwelling does not 
include a fee, cost, charge, or expense 
determined to be a part of the finance 
charge under title I, the Truth in Lending 
Act, of Public Law 90-321, and 
Regulation “Z” (12 CFR Part 226) issued 
pursuant thereto by the Board of 
Governors of the Federal Reserve 
System.

§ 15.37 Payments for additional interest 
costs incurred.

(a) In addition to entitlement to the 
payments provided for by § 15.35, a 
person displaced from a dwelling 
actually owned and occupied by him 
shall be entitled to compensation for 
any increased interest costs with respect 
to the amount that is refinanced if the 
dwelling acquired by the displacing 
agency was encumbered by a bona fide 
mortgage for not less than 180 days prior

to the initiation of negotiations for the 
acquisition of that dwelling.

(b) A payment under this section shall 
be equal to the difference between the 
discounted present value of the 
remaining interest payments that were 
called for by the mortgage on the 
acquired dwelling and the discounted 
present value of the interest payments, 
called for with respect to that amount of 
principal of the mortgage on the 
replacement dwelling that is equal to the 
unpaid principal of the mortgage on the 
acquired dwelling for the length of its 
remaining term. Such a payment shall 
also cover the cost of points paid with 
respect to the mortgage on the 
replacement dwelling and the cost of 
those finance charges that are referred 
to in § 15.36(f).

(c) For purposes of paragraph (b) of 
this section, discounted present value 
shall be calculated on the basis of the 
prevailing interest rate paid on savings 
deposits by commercial banks in the 
general area in which the replacement 
dwelling is located.

§ 15.38 Mortgage insurance.
Section 203(b) of the Act authorizes 

the head of any Federal agency 
administering a Federal mortgage 
insurance program, upon application by 
a mortgagee, to insure any mortgage 
(including advances during construction) 
executed by a person assisted under 
that section on a comparable 
replacement dwelling, which mortgage 
is eligible for such insurance without 
regard to any eligibility requirements 
otherwise applicable with respect to 
age, physical condition, or other 
personal characteristics of mortgagors, 
and to make commitments for the 
insurance of such a mortgage prior to 
the date of execution of the mortgage. '

§ 15.39 Payments to tenants and others 
for the rental of replacement dwellings.

(a) A displaced tenant of a dwelling 
which he actually and lawfully occupied 
for a period of not less than 90 days 
prior to the initiation of negotiations for 
the acquisition of that dwelling by the 
Department or by a State agency as a 
direct result of a program financially 
assisted by the Department may be 
eligible for a payment under this section 
if he rents rather than purchases a 
decent, safe, and sanitary replacement 
dwelling.

(b) A displaced owner of a dwelling 
which he actually owned and occupied 
for a period of not less than 90 days 
prior to the initiation of negotiations for 
the acquisition of that dwelling by the 
Department or by a State agency as a 
direct result of a program financially 
assisted by the Department or which he

so owned and occupied for a period of 
more than 180 days but as to which he 
has not purchased and occupied a 
decent, safe, and sanitary replacement 
dwelling may be eligible for a rental 
payment under this section.

(c) The amount of the rental payment 
under this section, which will not 
exceed $4,000 for a displaced person, 
will ber based on the rental agreed to by 
the displaced person subject to a 
limitation determined either by the 
schedule method described in paragraph
(d) of this section or by the comparative 
method described in paragraph (e) of 
this section.

(d) The Secretary will establish a 
rental schedule for renting comparable 
replacement dwellings (or one or more 
dwellings most representative of the 
dwelling acquired) which are available 
in the private market for the various 
types of dwellings to be acquired, based 
upon a current survey and analysis of 
the market for each type of dwelling 
required. Payment pursuant to such a 
schedule will be computed by 
determining the amount necessary to 
rent a comparable replacement dwelling 
for 4 years (based on the average 
monthly rental from the schedule) and 
by subtracting from that amount an 
amount equal to 48 times the average 
monthly rental, if reasonable, paid by 
the displaced person for the acquired 
dwelling over the 3 months (or more if 
necessary to determine a representative 
figure) immediately preceding the 
initiation of negotiations for the 
acquisition of ¿hat dwelling. If the 
average rental was unreasonably high or 
if the displaced person was the owner, 
the subtraction will be based on a rental 
charge that is determined would have 
been reasonable for the acquired 
dwelling. The amount subtracted will 
include any rent supplements supplied 
by others except when such a 
supplement ia to be discontinued upon 
vacation of the property.

(e) When the method described in 
paragraph (d) of this section cannot be 
feasibly applied, the Secretary will 
apply such criteria as are reasonable 
and appropriate for computing the rental 
payment.

(f) A payment of $500 or less for rental 
will be made in a lump sum. All such 
payments aggregating in .excess of $500 
will be paid in semi-annual installments 
of $500 each except that the final 
installment shall be for that amount, not 
in excess of $500, necessary to complete 
the payments. Prior to making the initial 
payment, the displacing agency must 
have determined that the displaced 
person is occupying a decent, safe, and 
sanitary dwelling. The manner of 
making such payments may be modified
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to accommodate a reasonable request of 
the displaced person reflecting his 
wishes in that regard.

§ 15.40 Payments to tenants and others 
for the purchase of replacement dwellings.

(a) A displaced tenant of a dwelling 
which he actually and lawfully occupied 
for a period of not less than 90 days 
prior to the initiation of negotiations for 
the acquisition of that dwelling by the 
Department or by a State agency as a 
direct result of a program financially 
assisted by the Department may be 
eligible for a payment sufficient for him 
to make a downpayment on the 
purchase of a decent, safe, and sanitary 
dwelling if he elects to purchase rather 
than to rent such a dwelling.

(b) A displaced owner of a dwelling 
which he actually owned and occupied 
for a period of not less than 90 days, but 
not more than 180 days, prior to the 
initiation of negotiations for the 
acquisition of that dwelling by the 
Department or by a State agency as a 
direct result of a program financially. 
assisted by the Department may be 
eligible for a payment sufficient for him 
to make a downpayment on the 
purchase of a decent, safe, and sanitary 
dwelling if he elects to purchase rather 
than to rent such a dwelling.

(c) The amount of a payment under 
this section is the amount, not in excess 
of $4,000, necessary to enable the 
displaced person to make the 
downpayment required under a 
conventional loan arrangement for the 
purchase of a comparable replacement 
dwelling plus expenses incident to such 
a purchase, except that such a payment 
must be applied to the downpayment or 
incidental expenses as shown on the 
closing statement and shall be matched 
by the displaced person for the same 
purpose to the extent that such a 
payment exceeds $2,000.

§15.41 Notice to tenants of initiation of 
negotiations for the property.

When a dwelling is being acquired by 
the Department or by a State agency as 
a direct result of a program financially 
assisted by the Department, tenants 
actually and lawfully occupying such a 
dwelling shall promptly be advised that 
negotiations have been initiated for the 
acquisition of that property and of the 
date of the initiation of such 
negotiations.

Subpart G—Relocation Assistance 
Advisory Services

§ 15.45 Relocation assistance advisory 
services.

(a) All programs of the Department or 
of State agencies receiving financial 
assistance from the Department shall

provide for relocation assistance 
advisory services for persons displaced 
as a result of such programs, and for 
persons occupying property immediately 
adjacent to the real property so acquired 
who suffer substantial economic injury 
because of such an acquisition.

(b) The program of the Department for 
providing relocation assistance advisory 
services, and the programs for that 
purpose of State agencies receiving 
financial assistance for such programs 
from the Department will:

(1) Determine with respect to persons 
displaced from their dwellings, their 
places of business, or their farm 
operations their needs for relocation 
assistance arising from such a 
displacement;

(2) Provide current, complete, and 
continuing information on the 
availability, prices, and rentals, of 
comparable decent, safe, and sanitary 
dwellings for sale or rent, and of 
comparable commercial properties and 
locations for displaced businesses;

(3) Assure that suitable replacement 
dwellings will be available to displaced 
persons prior to their displacement 
except to the extent that that 
requirement is waived or modified in 
extraordinary situations as provided for 
in § 15.15(d);

(4) Assist persons displaced from a 
place of business or farm operation in 
obtaining and becoming reestablished in 
a suitable replacement location;

(5) Supply information to displaced 
persons concerning Federal and State 
housing programs, disaster loan 
programs, and other Federal and State 
programs offering assistance to 
displaced persons, business concerns, or 
farm operations; and

(6) Provide such other advisory 
services to displaced persons as are 
appropriate to minimize the hardships to 
such persons in adjusting to the place of 
relocation.

(c) In order to assure maximum 
coordination of relocation activities in a 
community or area, the displacing 
agency should consult with appropriate 
local officials, consistent with the 
procedures contained in the Office of 
Management and Budget Circular No. 
A-95 (Revised), before approving any 
proposed project in that community or 
area.

(d) A displacing agency should 
consider whether to contract for 
providing the required relocation 
services with the central relocation 
agency in such a community or area or, 
if necessary, with another public agency 
or a private organization with the 
capability of providing such relocation 
services.

Subpart H—Federally Assisted 
Programs
§ 15.50 Assurances from State agencies.

(a) The Secretary will obtain from 
State agencies applying to the 
Department for financial assistance, or 
entitled by statute to an allotment or 
apportionment of funds from the 
Department for financial assistance, 
with respect to programs or projects 
which will cause the displacement of 
any owner or tenant of real property the 
following assurances:

(1) That fair and reasonable relocation 
payments and assistance will be 
provided to or for displaced persons as 
provided for in this part;

(2) That tenants who will be 
dislocated will be promptly advised in 
writing of the initiation of negotiations 
with the owner of the property occupied 
by them (generally not in excess of 30 
days from the date of initiation of 
negotiations), that relocation assistance 
advisory programs will be available to 
owners and tenants displaced or to be 
displaced, and that information 
concerning applicable benefits, policies, 
and procedures shall be provided them 
upon request; and

(3) That, within a reasonable period of 
time prior to displacement, decent, safe, 
and sanitary housing will be available 
to persons to be displaced.

(b) In the case of each program or 
project involving the acquisition of real 
property regardless of whether it results 
in the dislocation of a person, the 
assurance shall also provide that the 
State agency will be guided, to the 
greatest extent practicable under State 
law, by the real property acquisition 
policies prescribed in Subpart I of this 
part and will, in any event, pay to the 
owner of the real property expenses 
incidental to the transfer of title as 
prescribed in said Subpart I and, in the 
event the real property is not finally 
acquired, the litigation expenses of the 
owner as prescribed in said Subpart I.

(c) A State agency assurance called 
for by paragraph (a) or (b) of this 
section, shall, if appropriate, be 
accompanied by a statement specifying 
those provisions of such an assurance 
that the State agency is unable to give, 
or that it is not practicable for it to give, 
in whole, or in part, under its State law. 
Such an assurance shall also be 
accompanied by a statement specifying 
that part, if-any, of the payments 
required under the State law of eminent 
domain to be made to the owner of real 
property to be acquired which has 
substantially the same purpose and 
effect as a relocation payment called for 
by this part but which, without regard to 
this part, is chargeable to the Federal
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financial assistance for the program or 
project involved or that no part of such 
payments is so chargeable. Each such 
statement shall be supported by an 
opinion of the chief or other appropriate 
legal officer of the State, containing an 
adequate discussion of any asserted 
legal inability or impracticability of the 
State agency to provide any part of the 
required assurances and the extent of 
any asserted inability of the State 
agency to pay for a part of the expenses 
called for by this part.

§ 15.51 Unsatisfactory assurances.
(a) If a State agency is unable to 

provide an assurance pursuant to § 15.50 
that is satisfactory to the Secretary, the 
project involved shall not be financially 
assisted by the Department until such 
time as a satisfactory assurance is so 
provided unless other means of making 
the required payments and of providing 
the required assistance are provided for 
in a manner satisfactory to the 
Secretary.

(b) If no such assurance is provided 
only those projects in that State under 
the program involved will be financially 
assisted by the Department that do not 
involve the displacement of persons or 
the acquisition of land, as the case may 
be.

(c) If a State agency does not provide 
an assurance pursuant to § 15.50 
because of a belief that no real property 
is to be acquired for or as a direct result 
of the project involved or that the 
project involved will not directly result 
in the dislocation of any person and if 
subsequently real property is in fact so 
acquired or a person is in fact so 
dislocated, the financial assistance for 
that project by the Department will 
forthwith be terminated until such time 
as the requisite payment or assistance is 
provided for to the satisfaction of the 
Secretary.

§ 15.52 Records.
Each displacing agency receiving 

financial assistance from the 
Department shall keep such records, and 
submit to the Secretary such reports, 
regarding relocation payments and 
assistance as may be prescribed by the 
Secretary. Such records shall include 
records of notifications to tenants to be 
displaced of the initiation of negotiation 
for the acquisition of the properties 
involved. Such records shall be retained 
for the period prescribed by the 
regulations for the affected program for 
the retention of records but in no event 
less than 3 years following the 
completion of the project involved, and 
shall be available for inspection by 
representatives of the Federal 
Government.

§ 15.53 State agency contracts for 
relocation assistance.

(a) A State agency whose programs or 
projects cause the dislocation of persons 
may enter into contracts with any 
person for providing the relocation 
assistance called for by this part, or may 
carry out its responsibilities in that 
regard through any Federal or State 
governmental agency or instrumentality 
having an established organization for

/ conducting relocation assistance 
programs.

(b) A copy of any such contract or 
other agreement pursuant to this section 
shall be provided to the Secretary. Such 
a contract or other agreement shall 
contain such provisions as are 
consistent with this part, including the 
following provisions:

(1) Services will be provided 
consistent with the requirements of this 
part;

(2) Records will be kept and 
maintained as required by this part;

(3) The clauses required by Part 1000 
of this title implementing title VI of the 
Civil Rights Act of 1964 (Public Law 88- 
352);

(4) Such other provisions as may from 
time to time be called for by die 
Secretary.

§ 15.54 Appeals.
(a) Any person aggrieved by a 

determination as to eligibility for, or the 
amount of, a payment or assistance 
under the regulations in this part may 
appeal that determination in accordance 
with such procedures as may be 
established by the agency concerned.

(b) Each agency concerned shall 
establish procedures for such appeals, 
which shall assure that the appellant be 
accorded a fair hearing with the right to 
be represented by counsel, including the 
opportunity for making an oral 
presentation, that each appeal will be 
decided promptly, that each appeal 
decision will include a statement of the 
basis for the decision, that the agency 
will for a period of 3 years retain all 
documents associated with an appeal, 
that each appellant will have a right of 
final appeal to the head of the agency 
concerned, and that any amounts 
determined to be due the appellant will 
be promptly paid.

(c) A copy of each appeal decision by 
a State agency shall be promptly sent to 
the Department.

§ 15.55 Funding of the cost of payments 
and assistance.

(a) The cost to a State agency of 
providing the relocation payments and 
assistance to a person displaced by a 
State agency, and of providing payments 
to owners for the acquisition of real

property by a State agency, as a direct 
result of a program or project for which 
that State agency receives financial 
assistance from the Department shall be 
a cost chargeable in accordance with 
that program or project unless the 
Secretary determines that a payment 
required by a State law of eminent 
domain has substantially the same 
purpose and effect as, and would 
duplicate, A payment otherwise 
chargeable as a program or project cost 
by virtue of this section.

(b) Except to the extent that the costs 
of such payments and assistance are, by 
section 207 and 211(a) of the Act, made 
fully chargeable up to $25,000 to the 
financial assistance provided by the 
Department, such costs shall be eligible 
for reimbursement in the same manner 
and to the same extent as other costs 
under the program or project involved. It 
should be noted that the provisions of 
those sections authorizing the first 
$25,000 to be fully chargeable to Federal 
financial assistance expired as of July 1, 
1972.

(c) To the extent that Federal funds 
are available for the purpose, existing 
grants to, or contracts or agreements 
with, State agencies will be amended to 
reflect the additional cost, if any, of 
providing relocation payments and 
services to persons displaced on or after 
January 2,1971,o r  the date on which the 
Act is fully effective in the particular' 
State, and of providing the additional 
payments, if any, to the owner of 
property acquired on or after such a 
date, called for by this part within the 
limitations provided for by the Act.

(d) Reimbursement or other 
participation by the Department in 
payments made by State agencies for 
relocation will be limited, except in 
hardship cases, to those payments 
which are made to persons who move, 
or move their personal property, as a 
result of the receipt of written notice to 
vacate (which notice may have been 
given before or after negotiations for the 
acquisition of the real property 
involved).

(e) State agencies receiving financial 
assistance frpm the Department for 
programs or projects should carefully 
review such programs or projects for the 
purpose of eliminating or lessening the 
extent of the dislocation of persons in 
order to minimize the financial and 
social impact of such programs and 
projects and to avoid significant adverse 
effects on the quality of the human 
environment.

§ 15.56 Advance payments.
The Secretary may advance Federal 

funds to a State agency for relocation 
payments and assistance pursuant to .
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this part if he determines that such an 
advance is'necessary for the expeditious 
completion of the program or project.

Subpart I—Real Property Acquisition 
Policies
§ 15.60 Just compensation.

When real property is acquired by the 
Department or by a State agency as a 
direct result of a program or project 
receiving financial assistance from the 
Department, the owner of such real 
property shall be paid as just 
compensation therefor by the 
Department, or, to the greatest extent 
practicable under State law, by such a 
State agency, not less than the approved 
appraisal of its fair market value in 
accordance with § 15.61, even if the 
property is not acquired by eminent 
domain proceeding.

§ 15.61 Negotiations for the acquisition of 
real property.

(a) Before negotiations are initiated 
for the acquisition of real property, the 
acquiring agency shall have the real 
property appraised in terms of its fair 
market value, and the owner thereof or 
his designated representative shall be 
given an opportunity to accompany the 
appraiser during his inspection of the 
property.

(b) When negotiations are initiated for 
the acquisition of real property, the 
owner thereof shall be furnished a 
written statement concerning the 
proposed acquisition. Such a statement 
shall contain, as a minimum, the 
following:

(1) An identification of the real 
property, including the buildings, 
structures, and other improvements on 
the land, as well as fixtures, considered 
to be a part of the real property, and the 
estate or interest therein to be acquired.

(2) The amount of the estimated just 
compensation for the property to be 
acquired, which shall not be less than 
the agency’s approved appraisal of the 
fair market value of the property to be 
acquired, and a summary of the basis 
for determining the amount of such just 
compensation. Any decrease or increase 
in the fair market value of the real 
property prior to the date of its 
valuation caused by the public 
improvement for which the real property 
is being acquired, or by the likelihood 
that the real property would be acquired 
for such an improvement, other than a 
decrease due to physical deterioration 
within the reasonable control of the 
owner, will be disregarded in 
determining the compensation for the 
property. In the case of a partial taking, 
the damages, if any, to the remaining 
real property shall be separately stated.

(3) Appraisals shall be conducted as 
nearly as practicable pursuant to the 
Uniform Appraisal Standards for 
Federal Land Acquisition published in 
1972 by the Interagency Land 
Acquisition Conference (G.P.O.1972).

(c) The acquiring agency shall 
promptly either make an offer to 
purchase the property at the full amount 
of the just compensation therefor as so 
determined or initiate eminent domain 
or other proceeding that may be 
required to avoid a cloud on title to the 
property.

§ 15.62 Notices to tenants and owners.
(a) Tenants of real property to be 

acquired shall be promptly notified of 
the initiation of negotiations for the 
acquisition of that real property.

(b) To the greatest extent practicable, 
an owner or tenant lawfully occupying 
real property shall not be required to 
move from a dwelling, or to move his 
business or farm operation, without at 
least 90 days’ written notice of the date 
by which such a move is required. Such 
a notice shall be served personally or by 
certified (or registered) first-class mail.

§ 15.63 Payment of certain expenses.
(a) The owner of real property 

acquired shall be reimbursed for 
expenses incidental to the transfer of 
title to the real property, and litigation 
expenses incurred when real property is 
not acquired, as provided for in sections 
303 and 304 of the Ac,t.

(b) State agencies receiving financial 
assistance from the Department for a 
program or project involving the 
acquisition of real property shall 
otherwise be guided by the land 
acquisition policies enunciated in 
sections 301 and 302 of the Act to the 
greatest extent practicable under State 
law.

Subpart J—Relocation Assistance 
Payments as Income
§ 15.67 Relocation payments and 
assistance as income or resources for 
purpose of other laws.

Section 216 of the Act provides that 
payments received under titlcTil of the 
Act in relation to relocation assistance 
shall not be considered as income for 
the purposes of the Internal Revenue 
Code of 1954 or for the purposes of 
determining the eligibility or the extent 
of eligibility or any person for assistance 
under the Social Security Act or any 
other Federal law. For the treatment of 
such payments, particularly in relation 
to resources, in connection with 
assistance under the Social Security 
Act, see § 233.20 of this title (37 FR 
19371, September 20,1972).

PART 17—-RELEASE OF ADVERSE 
INFORMATION TO NEWS MEDIA

Sec.
17.1 Definition.
17.2 Basic policy.
17.3 Precautions to be taken.
17.4 Regulatory investigations and trial-type 

proceedings.
17.5 Context to be reflected.
17.6 Advance notice,
17.7 Retractions or corrections.

Authority: 5 U.S.C. 301.

§ 17.1 Definition.
Adverse information released by an 

agency means any statement or release 
by the Department made to the news 
media inviting public attention to an 
action or a finding by the Department 
which may adversely affect persons or 
organizations identified therein. This 
part does not apply to nor is it affected 
by any disclosure of records to the 
public in response to requests made 
under the Freedom of Information Act 
(Pub. L. 90-23). The criteria for such 
disclosures are set forth in the 
Department’s Public Information 
Regulation (34 CFR Part 5).

§ 17.2 Basic policy.
All adverse information release to 

news media shall be factual in content 
and accurate in description. Disparaging 
terminology not essential to the content 
and purpose of the publicity shall be 
avoided.

§ 17.3 Precautions to be taken.
The issuing organization shall take 

reasonable precautions to assure that 
information released is accurate and 
that its release fulfills an authorized 
purpose.

§ 17.4 Regulatory investigations and trial- 
type proceedings.

Adverse information relating to 
regulatory investigations of specifically 
identified persons or organizations or to 
pending agency trial-type proceedings 
shall be released only in limited 
circumstances in accordance with the 
criteria outlined below:

(a) Where the Department determines 
that there is a significant risk that the 
public health or safety may be impaired 
or substantial economic harm may occur 
unless the public is notified 
immediately, it may release information 
to news media as one of the means of 
notifying the affected public speedily 
and accurately. However, where the 
Department determines that public harm 
can be avoided by immediate 
discontinuance of an offending practice, 
a respondent shall be allowed an 
opportunity, where feasible, to cease the 
practice (pending a legal test) in lieu of
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release of adverse information by the 
agency.

(b) Where it is required in order to 
bring notice of pending agency 
adjudication to persons likely to desire 
to participate therein or likely to be 
affected by that or a related 
adjudication, the Department or 
principal operating component shall rely 
on the news media to the extent 
necessary to provide such notice even 
though it may be adverse to a 
respondent.

§ 17.5 Context to be reflected.
The authority for and the character of 

the information shall be made clear, 
where appropriate, the release shall 
explain Jhe nature of any studies 
performed, the sources of relevant data, 
the areas in which administrative 
findings of fact were made, and whether 
the information is based on allegations 
subject to subsequent adjudication.

§ 17.6 Advance notice.
Any respondent or prospective 

respondent in an agency proceeding 
shall, if practicable and consistent with 
the nature of the proceeding, be given 
advance notice of information to be 
released about the proceeding and a 
reasonable opportunity to prepare in 
advance a response to the information 
released.

§ 17.7 Retractions or corrections.
Where the Secretary finds that 

information released by the Department 
was misleading or a misstatement of 
fact and any person named therein 
requests a retraction or correction, the 
Department shall issue a retraction or 
correction in the same manner to all of 
the media outlets that received the 
original information (or as many of them 
as is feasible).

PART 30—CLAIMS COLLECTION
Sec.
30.1 General.
30.2 Scope of regulations.
30.3 Delegation of authority.

Authority: Sec. 3, 80 Stat. 309, 31 U.S.C. 
951-953; joint Regulations of GAO and 
Department of justice, 4 CFR Ch. II Parts 101- 
105.

§ 30.1 General.
The regulations of this part adopts 

and supplement as necessary for 
Department operation all provisions of 
the joint Regulations issued by the 
Comptroller General of the United 
States and the Attorney General of the 
United States under section 3 of the 
Federal Claims Collection Act of 1966, 
which prescribes standards for 
administrative collection of civil claims

by the Government as well as 
compromise, suspension, or termination 
of agency collection action, with respect 
to claims not exceeding $20,000 
exclusive of interest, and the referral to 
the General Accounting Office, and to 
the Department of justice for litigation, 
of civil claims by the Government.

§ 30.2 Scope of regulations.
The standards set forth in this chapter 

are not applicable where standards are 
prescribed under statutes other than the 
Federal Claims Collection Act of 1966, 
for compromise or termination of 
collection action, or waiver in whole or 
in part of claims thereunder.

§ 30.3 Delegation of authority.
(a) The Secretary may compromise, 

suspend or terminate claims referred to 
him after administrative collection 
efforts have been exhausted in 
accordance with the provisions of this 
part.

(b) The appropriate office, shall take 
all necessary administrative action 
required under the Act and Joint 
Regulations, except that, with respect to 
claims of $800 or more, no compromise 
of a claim shall be effected, nor 
collection action suspended or 
terminated without the prior approval of 
the Department Claims Officer.

PART 35—TORT CLAIMS AGAINST 
THE GOVERNMENT

Subpart A—General 
Sec.
35.1 Scope of regulations.

Subpart B—Procedures
35.2 Administrative claim; when presented; 

place of filing.
35.3 Administrative claim; who may file.
35.4 Administrative claims; evidence and 

information to be submitted.
35.5 Investigation of claims.
35.6 , Final denial of claim.
35.7 Payment of approved claims.
35.8 Release.
35.9 Penalties.
35.10 Limitation on Department’s authority.

Authority: Sec. 1(a), 80 Stat. 306; 28 U.S.C. 
2672; 28 CFR Part 14.

Subpart A—General

§ 35.1 Scope of regulations.
The regulations in this part shall apply 

only to claims asserted under the 
Federal Tort Claims Act, as amended, 28 
U.S.C. sections 2671-2680, for money 
damages against the United States for 
damage to or loss of property or 
personal injury or death caused by the 
negligent or wrongful act or omission of 
any employee of the Department of

Education while acting within the scope 
of his office or employment.

Subpart B—Procedures
§ 35.2 Administrative claim; when 
presented; place of filing.

(a) For purposes of the regulations in 
this part, a claim shall be deemed to 
have been presented when the 
Department of Education receives, at a 
place designated in paragraph (b) of this 
section, an executed Standard Form 95 
or other written notification of an 
incident accompanied by a claim for 
money damages- in a sum certain for 
damage to or loss of property, for 
personal injury, or for death, alleged to 
have occurred by reason of the incident. 
A claim which should have been 
presented to the Department but which 
was mistakenly addressed to or filed 
with another Federal agency, shall be 
deemed to be presented to the 
Department as of the date that the claim 
is received by the Department. A claim 
mistakenly addressed to or filed with 
the Department shall forthwith be 
transferred to the appropriate Federal 
agency, if ascertainable, o f returned to 
thé claimant.

(b) A claim presented in compliance 
with paragraph (a) of this section may 
be amended by the claimant at any time 
prior to final action by the Secretary or 
prior to the exercise of the claimant’s 
option to bring suit under 28 U.S.C. 
2675(a). Amendments shall be submitted 
in writing and signed by the claimant or 
his duly authorized agent or legal 
representative. Upon the timely filing of 
an amendment to a pending claim, the 
Department shall have 6 months in 
which to make a final disposition of the 
claim as amended and the claimant’s 
option under 28 U.S.C. 2675(a) shall not 
accrue until 6 months after the filing of 
an amendment.

(c) Forms may be obtained and claims 
may be filed, with the Department of 
Education Claims Officer, Washington, 
D.C. 20202.

§ 35.3 Administrative claim; who may file.
(a) A claim for injury to or loss of 

property may be presented by the owner 
of the property interest which is the 
subject of the claim, his duly authorized 
agent, or his legal representative.

(b) A claim for personal injury may be 
presented by the injured person, his duly 
authorized agent, or his legal 
representative.

(c) A claim based on death may be 
presented by the executor or 
administrator of the decedent’s estate or 
by any other person legally entitled to 
assert such a claim under applicable 
state law.
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(d) A claim for loss wholly 
compensated by an insurer with the 
rights of a subrogee may be presented 
by the insurer. A claim for loss partially 
compensated by an insurer with the 
rights of a subrogee may be presented 
by the insurer or the insured 
individually, as their respective interests 
appear, or jointly. Whenever an insurer 
presents a claim asserting the rights of a 
subrogee, he shall present with his claim 
appropriate evidence that he has the 
rights of a subrogee.

(e) A claim presented by an agent or 
legal representative shall be presented 
in the name of the claimant, be signed 
by the agent or legal representative, 
show the title or legal capacity of the 
person signing, and be accompanied by 
evidence of his authority to present a 
claim on behalf of the claimant as agent, 
executor, administrator, parent, 
guardian, or other representative.

§ 35.4 Administrative claims; evidence 
and information to be submitted.

(a) Death. In support of a claim based 
on death, the claimant may be required 
to submit the following evidence or 
information:

(1) An authenticated death certificate 
or other competent evidence showing 
cause of death, date of death, and age of 
the decedent.

(2) Decedent’s employment or 
occupation at time of death, including 
his monthly or yearly salary or earnings 
(if any), and the duration of his last 
employment or occupation.

(3) Full names, addresses, birth dates, 
kinship, and marital status of the 
decedent’s survivors, including 
identification of those survivors who 
were dependent for support upon the 
decedent at the time of his death.

(4) Degree of support afforded by the 
decedent to each survivor dependent 
upon him for support at the time of his 
death.

(5) Decedent’s general physical and 
mental condition before death.

(6) Itemized bills for medical and 
burial expenses incurred by reason of 
the incident causing death, or itemized 
receipts of payments for such expenses.

(7) If damages for pain and suffering 
prior to death are claimed, a physician’s 
detailed statement specifying the 
injuries suffered, duration of pain and 
suffering, any drugs administered for 
pain and the decedent’s physical 
condition in the interval between injury 
and death.

(8) Any other evidence or information 
which may have a bearing on either the 
responsibility of the United States for 
the death or the damages claimed.

(b) Personal injury. In support of a 
claim for personal injury, including pain

and suffering, the claimant may be 
required to submit the following 
evidence or information:

(1) A written report by his attending 
physician or dentist setting forth the 
nature and extent of the injury, nature 
and extent of treatment, any degree of 
temporary or permanent disability, the 
prognosis, period of hospitalization, and 
any diminished earning capacity. In 
addition, the claimant may be required 
to submit to a physical or mental 
examination by a physician employed or 
designated by the Department. A copy 
of the report of the examining physician 
shall be made available to the claimant 
upon the claimant’s written request 
provided that claimant has, upon 
request, furnished the report referred to 
in the first sentence of this 
subparagraph and has made or agrees to 
make available to the Department any 
other physician’s reports previously or 
thereafter made of the physical or 
mental condition which is the subject 
matter of his claim.

(2) Itemized bills for medical, dental, 
and hospital expenses incurred, or 
itemized receipts of payment for such 
expenses.

(3) If the prognosis reveals the 
necessity for future treatment, a 
statement of expected duration of and 
expenses for such treatment.

(4) If a claim is made for loss of time 
from employment, a written statement 
from his employer showing actual time 
lost from employment, whether he is a 
full or part-time employee, and wages or 
salary actually lost.

(5) If a claim is made for loss of 
income and the claimant is self- 
employed, documentary evidence 
showing the amount of earnings actually 
lost.

(6) Any other evidence or information 
which may have a bearing on either the 
responsibility of the United States for 
the personal injury or the damages 
claimed.

(c) Property damage. In support of a 
claim for damage to or loss of property, 
real or personal, the claimant may be 
required to submit the following 
evidence or information:

(1) Proof of ownership.
(2) A detailed statement of the amount 

claimed with respect to each item of 
property.

(3) An itemized receipt of payment for 
necessary repairs or itemized written 
estimates of the cost of such repairs.

(4) A statement listing date of 
purchase, purchase price, market value 
of the property as of date of damage, 
and salvage value, where repair is not 
economical.

(5) Any other evidence or information 
which may have a bearing either on the

responsibility of the United States for 
the injury to or loss of property or the 
damages claimed.

(d) Time limit. All evidence required 
to be submitted by this section shall be 
furnished by the claimant within a . 
reasonable time. Failure of a claimant to 
furnish evidence necessary to a 
detenmnation of his claim within three 
months after a request therefor has been 
mailed to his last known address may 
be deemed an abandonment of the 
claim. The claim may be thereupon 
disallowed.

§ 35.5 Investigation of claims.
When a claim is received, the 

Department will make such 
investigation as may be necessary or 
appropriate for a determination of the 
validity of the claim.

§ 35.6 Final denial of claim.
(a) Final denial of an administrative 

claim shall be in writing and sent to the 
claimant, his attorney, or legal 
representative by certified or registered 
mail. The notification of final denial 
may include a statement of the reasons 
for the denial and shall include a 
statement that, if the claimant is 
dissatisfied with the Department’s 
action, he may file suit in an appropriate 
U.S. District Court not later than 6 
months after the date of mailing of the 
notification.

(b) Prior to the commencement of suit 
and prior to the expiration of the 6- 
month period after the date of mailing, 
by certified or registered mail of notice 
of final denial of the claim as provided 
in 28 U.S.C. 2401(b), a claimant, his duly 
authorized agent, or legal 
representative, may file a written 
request with the Department for 
reconsideration of a final denial of a 
claim under paragraph (a) of this 
section. Upon the timely filing of a 
request for reconsideration the 
Department shall have 6 months from 
the date of filing in which to make a 
final disposition of the claim and the 
claimant’s option under 28 U.S.C.
2675(a) to bring suit shall not accrue 
until 6 months after the filing of a 
request for reconsideration. Final 
Department action on a request for 
reconsideration shall be effected in 
accordance with the provisions of 
paragraph (a) of this section.

§ 35.7 Payment of approved claims.
(a) Upon allowance of his claim, 

claimant or his duly authorized agent 
shall sign the voucher for payment, 
Standard Form 1145, before payment is 
made.

(b) When the claimant is represented 
by an attorney, the voucher for payment
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(S F 1145) shall designate both the 
claimant and his attorney as “payees.” 
The check shall be delivered to the 
attorney whose address shall appear on 
the voucher.

§ 35.8 Release.
Acceptance by the claimant, his agent 

or legal representative, of any award, 
compromise or settlement made 
hereunder, shall be final and conclusive 
on the claimant, his agent or legal 
representative and any other person on 
whose behalf or for whose benefit the 
claim has been presented, and shall 
constitute a complete release of any 
claim against the United States and 
against any employee of the 
Government whose act or omission gave 
rise to the claim, by reason of the same 
subject matter.

§ 35.9 Penalties.
A person who files a false claim or 

makes a false or fraudulent statement in 
a claim against the United States may 
be liable to a fine of not more than 
$10,000 or to imprisonment of not more 
than 5 years, or both (18 U.S.C.
287.1001), and, in addition, to a forfeiture 
of $2,000 and a penalty of double the 
loss or damage sustained by the United 
States (31 U.S.G 231).

§ 35.10 Limitation on Department’s 
authority.

(a) An award, compromise or 
settlement of a claim hereunder in 
excess of $25,000 shall be effected only 
with the prior written approval of the 
Attorney General or his designee. For 
the purposes of this paragraph, a 
principal claim and any derivative or 
subrogated claim shall be treated as a 
single claim.

(b) An administrative claim may be 
adjusted, determined, compromised or 
settled hereunder only after consultation 
with the Department of Justice when, in 
the opinion of the Department:

(1) A new precedent or a new point of 
law is involved; or

(2) A question of policy is or may be 
involved; or

(3) The United States is or may be 
entitled to indemnity or contribution 
from a third party and the Department is 
unable to adjust the third party claim; or

(4) The compromise of a particular 
claim, as a practical matter, will or may 
control the disposition of a related claim 
in which the amount to be paid may 
exceed $25,000.

(c) An administrative claim may be 
adjusted, determined, compromised or 
settled only after consultation with the 
Department of Justice when it is learned 
that the United States or an employee, 
agent or cost plus contractor of the

United States is involved in litigation 
based on a claim arising out of the same 
incident or transaction.

PART 50—U.S. EXCHANGE VISITOR 
PROGRAM—REQUEST FOR WAIVER 
OF THE TWO-YEAR FOREIGN 
RESIDENCE REQUIREMENT

Sec.
50.1 Authority.
50.2 Exchange Visitor Waiver Review 

Board.
50.3 Policy.
50.4 Procedure for submission of application 

to ED.
50.5 Personal hardship, persecution and 

visa extension considerations.
50.6 Release from foreign government

Authority: 75 Stat. 527, 22 U.S.C. 2451 et 
seq.; 84 Stat. 116, 8 U.S.C. 1182(e).

§ 50.1 Authority.
Under the authority of the Mutual 

Educational and Cultural Exchange Act 
of 1961 (75 Stat. 527) and the 
Immigration and Nationality Act as 
amended (84 Stat. 116), the Department 
of Education is an “interested United 
States Government agency” with the 
authority to submit requests through the 
Department of State to the Attorney 
General for the waiver of the two-year 
foreign residence requirement for 
exchange visitors under the Mutual 
Educational and Cultural Exchange 
Program.

§ 50.2 Exchange Visitor Waiver Review 
Board.

(a) Establishment. The Exchange 
Visitor Waiver Review Board is 
established for the purpose of carrying 
out the Department’s responsibilities 
under the Exchange Visitor Program.

(b) Functions. The Exchange Visitor 
Waiver Review Board is responsible for 
making thorough and equitable 
evaluations of applications for waiver 
submitted to the Department and for 
rendering recommendations to the 
Department of State on such 
applications on behalf of the Secretary.

(c) Membership. The Exchange Visitor 
Waiver Review Board consists of not 
less than five members, of whoih no less 
than three shall consider any particular 
application. The Secretary designates an 
ex officio member of the Board who 
serves as Chairman of the Board. The 
Chairman may designate a staff member 
of the Office of the Secretary to serve as 
member and Chairman in his absence. 
Two regularly assigned members are 
appointed by the Secretary. When, in 
the Board’s judgment, it is required, the 
Board may obtain expert advisory 
opinion from other sources.

§ 50.3 Policy.
(a) Criteria and information 

pertaining to waivers. The Department 
of Education has a stringent and 
restrictive policy with respect to 
requesting waivers for foreign visitors 
under the exchange visitor program. 
Eacl^case is evaluated individually on 
the basis of the facts available. The 
general criteria which are applied are:

(1) The program or activity of the 
applicant institution or organization in 
which the exchange visitor is employed 
must be of high priority and significance 
in an area of interest to the Department. 
The Waiver Review Board will not 
request a waiver when the 
documentation clearly demonstrates 
that the problem is primarily one of 
recruitment in order to overcome a local 
community or institutional manpower 
shortage, however serious.

(2) The exchange visitor must be 
needed as an integral part of the 
program or activity, or of an essential 
component thereof. The Board will not 
request a waiver when the principal 
problem appears to be one of 
administrative or program 
inconvenience to the institution or other 
employer.

(3) The exchange visitor must possess 
outstanding qualifications, training, and 
experience. The Board will not request-a 
waiver simply because an individual 
has specialized training or experience or 
is occupying a senior staff position in a 
university or other institution.

(b) Waivers for members o f exchqnge 
visitor’s family. (1) Where a decision is 
made to request a waiver for an 
exchange visitor, a waiver will also be 
requested for the spouse and children, if 
any, if they are also subject to the 
foreign residence requirement.

(2) In cases of married couples where 
one spouse is an exchange visitor, the 
subject of a waiver application, and the 
other is a citizen of the United States or 
resident alien, a waiver will be 
requested for the exchange visitor if 
either spouse is found to meet the strict 
criteria given above.

§ 50.4 Procedure for submission of 
application to ED.

(a) The applicant institution 
(educational institution, corporation, 
etc.) should send a completed 
application to the Exchange Visitor 
Waiver Review Board, Department of 
Education, Washington, D.C. 20202. 
Application forms and information may 
be obtained from the Executive 
Secretary. The application must be 
signed by an authorized official of the 
applicant institution. The information 
should describe in detail the
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circumstances of the case involved. This 
should include but not be limited to:

(1) A complete description of the 
program or activity in which the 
exchange visitor is engaged; including 
factual evidence of the way in which the 
program or activity serves the national 
or international public interest.

(2) His or her relationship to the 
program, particular contribution, and 
other responsibilities, if any.

(3) The probable future of the program 
if the waiver is not granted; including 
specific evidence showing how the loss 
of the exchange visitor’s services would 
seriously restrain the initiation, 
continuation, completion, or success of 
the program or activity, or a major part 
thereof.

(4) The applicant institution’s 
longrange plans for the exchange visitor, 
and ways in which the visitor will 
contribute in the future to the activities 
in which he or she is employed.

(5) Specific evidence of a 
demonstrated unique capability of the 
exchange visitor to make essential 
contributions to the program or activity 
over a long period of time.

(6) The exchange visitor’s curriculum 
vitae, bibliography, data and place of 
birth, present citizenship, date and port 
of entry and current address.

(7) Any other facts considered 
germane.

(b) Since the formal filing of an 
application for waiver with the 
Immigration and Naturalization Service 
automatically terminates the applicant’s 
exchange visitor status, it is permissible 
to obtain the decision of the Exchange 
Visitor Waiver Review Board before 
filing with the Immigration and 
Naturalization Service.

§ 50.5 Personal hardship, persecution and 
visa extension considerations.

(a) The Department is not responsible 
for considering applications for waivers 
based on:

(1) Exceptional hardship to the 
exchange visitor’s American or legally 
resident alien spouse or child; or

(2) The alien’s unwillingness to return 
to the country of his/her nationality or 
last residence on the grounds that he/ 
she or family members would be subject 
to persecution on account of race, 
religion or political opinion.

(b) Likewise, this Department is not 
responsible for considering requests for 
extension of visa.

(c) Inquiries concerning the above 
should be directed to the District Office 
of the Immigration and Naturalization 
Service which has jurisdiction over the 
exchange visitor’s place of residence in 
the U.S.

§ 50.6 Release from foreign government.
The Department of State has the 

responsibility to consider applications 
for waivers which are based on a 
notification from the exchange visitor’s 
country that it has no objection to a 
waiver (22 CFR 63.31).

PART 63—TELECOMMUNICATIONS 
DEMONSTRATION PROGRAM
Subpart A—General 
Sec.
63.1 Purpose and scope.
63.2 Eligibility for award.
63.6 Evaluation of applications.
63.8 Supplemental Regulations.

Subpart B—Financial Provisions
63.23 Telecommunications Demonstration 

Grants.
Authority: Title III, Part FV-A of the 

Communications Act of 1934 (47 U.S.C. 390).

Subpart A—General

§ 63.1 Purpose and scope.
(a) Applicability. The regulations in 

this part apply to the 
Telecommunications Demonstration 
Program under Section 392A of the 
Communications Act of 1934.

(b) Exceptions to applicability. The 
award and administration of contracts 
shall not be covered by this part. 
Contracts entered into shall be subject 
to the regulations in 41 CFR Chapters 1 
and 34.

(c) Objectives—The overall objective 
of the Telecommunications 
Demonstration Program is to promote 
the development of nonbroadcast 
telecommunications facilities and 
services for the transmission, 
distribution, and delivery of education 
information.

§ 63.2 Eligibility for award.
(a) Groups and organizations eligible. 

Except where otherwise prohibited by 
law, any public or nonprofit private 
agency, institution, or organization 
which is found by the Secretary to be 
authorized and qualified to carry out a 
proposed project in accordance with the 
regulations of this part shall be eligible 
to receive a grant under this part.

(b) Project eligible—Any projects 
which meet the special criteria in
§ 63.6(b) shall be eligible for a 
telecommunications demonstration 
grant.

§ 63.6 Evaluation of applications.
(a) Review procedures. All 

applications shall be evaluated by the 
Secretary with the following evaluation 
criteria in paragraph (b) of this section.

(b) Criteria for Evaluation o f 
Telecommunications Demonstrations

Projects. Review of applications for 
Telecommunications Demonstrations 
grants will take into account the factors 
listed in paragraphs (b) (1) through (10) 
of this section:

(1) That the project for which 
application is made demonstrates 
innovative methods or techniques of 
utilizing nonbroadcast 
telecommunications equipment or 
facilities to satisfy the purpose of this 
authority;

(2) That the project will have original 
research value which will demonstrate 
to other potential users that such 
methods or techniques are feasible and 
cost-effective;

(3) That the services to be provided 
are responsive to local needs as 
identified and assessed by the applicant;

(4) That the applicant has assessed 
existing telecommunications facilities (if 
any) in the proposed service area and 
explored their use of interconnection in 
conjunction with the project;

(5) That there is significant local 
commitment (e.g., evidence of support, 
participation, and contribution by local 
institutions and agencies) to the 
proposed project, indicating that it 
fulfills local needs, and gives some 
promise that operational systems will 
result from successful demonstrations 
and will be supported by service 
recipients or providers;

(6) That demonstrations and related 
activities assisted under this section will 
remain under the administration and 
control of the applicant;

(7) That the applicant has the 
managerial and technical capability to 
carry out the project for which the 
application is made;

(8) That the facilities and equipment 
acquired or developed pursuant to the 
applications will be used substantially 
for the transmission, distribution; and 
delivery of education information, and 
that use of such facilities and equipment 
may be shared among these and 
additional public or other services;

(9) That the provision has been made 
to submit a summary and factual 
evaluation of the results of the 
demonstration at least annually for each 
year in which funds are received, in the 
form of a report suitable for 
dissemination to groups representative 
of national education, 
telecommunications interests; and,

(10) That the project has potential for 
stimulating cooperation and sharing 
among institutions and agencies, both 
within and across disciplines.

(c) Applicant’s performance on prior 
award. Where the applicant has 
previously received an award from the 
Department of Education, the 
applicant’s compliance or
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noncompliance with requirements 
applicable to such prior award as 
reflected in past written evaluation 
reports, memoranda on performance, 
and completeness of required 
submissions: Provided, That in any case 
where the Secretary proposes to deny 
assistance based upon the applicant’s 
noncompliance with requirements 
applicable to a prior award, he shall do 
so only after affording the applicant 
reasonable notice and an opportunity to 
rebut the proposed basis for denial of 
assistance.

§ 63.8 Supplemental Regulations.
Federal financial assistance provided 

under this part shall be subject to 45 
CFR Parts 100a and 100c, the general 
administrative requirements for grants 
by the Department of Education.

Subpart B—Financial Provisions

§ 63.23 Telecommunications 
Demonstration Grants.

(a) Funds provided under the 
Telecommunications Demonstrations 
Program shall be available to support 
the planning, development, and 
acquisition or leasing of facilities and 
equipment necessary to the 
demonstration. However, funds shall not 
be available for the construction, 
remodeling, or repair of structures to 
house facilities or equipment acquired or 
developed with such funds, except that 
such funds may be used for minor 
remodeling which is necessary for and 
incident to the installation of such 
facilities or equipment.

(b) Funds shall not be available for 
the development of programming 
materials or content.

(c) The use of equipment in 
demonstration projects shall be subject 
to the rules and regulations of the 
Federal Communications Commission 
(FCC), and grant funds may not be 
expended or obligated for purchase, 
lease, or use of such equipment prior to 
appropriate and necessary coordination 
by the grantee with the Commission. In 
particular:

(1) For any project requiring a new or 
modification of an existing 
authorization(s) from the FCC, 
application(s) to the FCC for such 
authorization(s) must have been 
tendered for filing prior to the closing 
date established by any solicitation for 
grant applications offered under the 
Telecommunications Demonstration 
Program.

(2) If the project is to be associated 
with an existing telecommunications 
activity requiring an FCC authorization, 
such operating authority for that activity 
must be current and valid.

(3) For any project requiring a new or 
modification of an existing 
authorization(s) from the FCC, the 
applicant must file with the Secretary of 
Education a copy of each FCC 
application and any amendments 
thereto.

(4) For any project requiring a new or 
modification of an existing 
authorization(s) from the FCC, the 
applicant must tender for filing with the 
FCC a copy of the application to the 
Secretary for a telecommunications 
demonstration grant.

(5) If the applicant fails to file required 
applications by the closing date 
established for grant applications, or if 
the FCC returns as substantially 
incomplete or deficient, dismisses, or 
denies an application required for the 
project, or any part thereof, or for the 
operation of any facility with which the 
project is associated, the Secretary may 
return the application for Federal 
assistance.

(d) For the purposes of this program, 
the term “non-broadcast 
telecommunications facilities” includes 
but is not limited to, cable television 
systems, communications satellite 
systems and related terminal equipment, 
and other methods of transmitting, 
emitting, or receiving images and sounds 
or intelligence by means of wire, radio, 
optical, electromagnetic, and other 
means (including non-broadcast 
utilization of telecommunications 
equipment normally associated with 
broadcasting use).

PART 64—MUSEUM SERVICES 
PROGRAM

Sec.
64.1 Purpose of museum services program.
64.2 Scope of this document.
64.3 Definition of museum.
64.4 Other definitions.
64.5. Eligibility—who may apply.
64.6 Joint submissions.
64.7 General operational support.
64.8 Other types of assistance—-project 

support.
64.9 Likely size of grants and allocation of 

funds among activities.
64.10 Allowable costs.
64.11 Basic requirements which a museum 

must meet to be considered for funding.
64.12 How applications are judged; 

priorities.
64.13 Criteria for evaluation of applications 

for general operational support.
64.14 Criteria for evaluation of applications 

for project support.
64.15 Duration of grant.
64.16 IMS share of the cost of a proposal.
64.17 Criteria for applying exceptions.
64.18 Applicable grant administration 

provisions.
64.19 Reports.
64.20 Applicable civil rights requirements.

Authority: Secs. 201-210, Pub. L. 94-462 (2Q 
U.S.C. 961-68)

§ 64.1 Purpose of museum services 
program.

The purpose of this program of 
Federal financial assistance is to ease 
the financial burden borne by museums 
as a result of their increasing use by the 
public and to encourage and assist them 
to carry out their educational and 
conservation roles as well as other 
functions and to modernize their 
methods and facilities.

§ 64.2 Scope of this document.
This document sets forth rules for the 

award of grants to museums from funds 
appropriated under the Museum 
Services Act including rules governing 
the eligibility of applicant institutions, 
the type of assistance which may be 
provided, requirements which 
applicants must meet and criteria to be 
used in judging applications.

§ 64.3 Definition of museum.
(a) As used in this document, 

“museum” means a public or private 
nonprofit institution which is organized 
on a permanent basis for essentially 
educational or aesthetic purposes and 
which, using a professional staff:

(1) Owns or uses tangible objects, 
whether animate or inanimate;

(2) Cares for these objects; and
(3) Exhibits them to the public on a 

regular basis.
(b) As used in this document, the term 

“museum” includes (but is not limited 
to) the following institutions if they 
satisfy the provisions of this section:

(1) Aquariums and zoological parks;
(2) Botanical gardens and arboreta;
(3) Museums relating to art, history 

(including historic building museums), 
natural history, science and technology; 
and

(4) Planetariums.
(c) For the purposes of this section, an 

institution uses a professional staff if it 
employs at least one staff member, 
whether paid or unpaid, who devotes his 
or her time primarily to the acquisition, 
care, or exhibition to the public of 
objects owned or used by the institution. 
The Institute encourages museums to 
use paid professional staff.

(d) An institution does not exhibit 
objects to the public for the purposes of 
this section if the display or use of the 
objects is incidental to an overall 
purpose of the institution which is other 
than their exhibition to the public.

(e) An institution which exhibits 
objects it owns through other facilities 
exhibits objects to the public for the 
purposes of this section. See § 64.12(c).
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§ 64.4 Other definitions.
The following other definitions apply 

in this document:
“Act” means the Museum Services 

Act, Title II of the Arts, Humanities and 
Cultural Affairs Act of 1976, Pub. L. 94- 
462 (20 U.S.C. 961-968).

“Applicant” means an institution 
which is eligible and applies for 
assistance under the Act and this 
document.

“Board” means the National Museum 
Services Board established under 
Section 204 of the Act.

“Collection" includes objects owned, 
used or loaned by a museum as well as 
literary, archival and documentary 
resources required for the study and 
interpretation of these objects.

“Conservation” includes, but is not 
limited to, the following functions, as 
applied to animate as well as inanimate 
objects: Technical examination of 
materials, techniques, and conditions; 
provision, insofar as practicable, of 
optimum erfvironmental conditions for 
housing, exhibition, monitoring, 
nurturing and transportation of objects; 
the physical treatment of objects for the 
purpose of stabilizing, conserving and 
preserving their condition, removal of 
inauthentic additions or accretions, and 
compensation for losses; the 
systematizing of collections and 
development of effective data retrieval 
processes; research and training in 
conservation; and establishment of the 
facilities to do research in or practice 
conservation.

“Department” means the United 
States Department of Education.

“Director” means the Director of the 
Institute of Museum Services.

“Grantee” means the recipient of a 
grant under the Act.

“Institute” means the Institute of 
Museum Services (“IMS”) established 
under section 203 of the Act.

“Museum services” means services 
provided by a museum including but not 
limited to preserving and maintaining its 
collections, exhibiting its collections to 
the public, and providing educational 
and other programs to the public 
through the use of its collections and 
other resources.

§ 64.5 Eligibility—'who may apply.
A museum located in the fifty States 

of the Union, the Commonwealth of 
Puerto Rico, the District pf Columbia, 
Guam, American Samoa, the Virgin 
Islands, the Northern Mariana Islands, 
or the Trust Territory of the Pacific 
Islands may apply for a grant under the 
Act. A public or private nonprofit 
agency, such as a municipality, college, 
or university, which is responsible for 
the operation of a museum may apply on

behalf of the museum. A museum 
operated by a department or agency of 
the Federal Government may apply only 
to the extent authorized by general 
principles of law applicable to the 
receipt of Federal assistance by these 
departments or agencies.

§ 64.6 Joint submissions.
Two or more museums may submit a 

joint application for a grant under the 
Act.

§ 64.7 General operational support
In order to maintain, increase or 

improve museum services, a museum 
may apply for a grant under the Act to 
meet its administrative, staff and 
operating costs.

§ 64.8 Other types of assistance—project 
support

(a) In order to increase or improve 
museum services through projects which 
are additional to its operating program, 
a museum may apply for a grant to:

(1) Develop training programs for its 
staff;

(2) Obtain technical assistance to 
carry out its functions or provide 
technical assistance to other museums;

(3) Develop or demonstrate methods 
of conservation;

(4) Develop and carry out museum 
programs for specific segments of the 
public, such as persons in urban 
neighborhoods, rural areas, Indian 
reservations, penal and other State 
institutions, senior citizens, 
handicapped persons and educationally 
deprived or economically disadvantaged 
persons;

(5) Develop and carry out exemplary 
educational programs;

(6) Cooperate with other museums in 
developing traveling exhibitions, 
meeting transportation costs for these 
exhibitions, and identifying and locating 
collections available for loan; and

(7) Modernize or preserve its facilities 
or structures (except in fiscal years 1978 
and 1979).

(b) By notice published in the Federal 
Register and applicable to a particular 
fiscal year, IMS may limit the types of 
activities to be funded under this 
section.

(c) An applicant may apply for one or 
more types of assistance under § 64.7 
and this section.

§ 64.9 Likely size of grants and allocation 
of funds among activities.

(a) In view of limited funds, it is 
anticipated that no museum will receive 
more than $25,000 under the Act for 
fiscal year 1978 and that most museums 
which are funded will receive a smaller 
amount. For future fiscal years, similar

limitations may be specified by notice 
published in the Federal Register.

(b) Not less than 75 percent of the 
funds available under the Act for grants 
in a fiscal year will be reserved for 
grants under § 64.7 (general operational 
support).

§ 64.10 Allowable costs.
(a) Determinations of costs allowable 

under a grant are made in accordance 
with government wide cost principles in 
Appendix C to 34 CFR Part 74 (in the 
case of applicants which are State or 
local government agencies), Appendix D 
(in the case of applicants which are 
institutions of postsecondary education), 
and Appendix F (in the case of 
applicants which are other nonprofit 
institutions).

(b) Costs of purchasing objects to be 
included in the collection of a museum 
are not allowable (except library, 
literary or archival material incident to 
an activity under § 64.7 or § 64.8).

§ 64.11 Basic requirements which a 
museum must meet to be considered for 
funding.

(a) Application. To apply for a grant, a 
museum must submit the designated 
application form .containing the 
information requested in the form. 
Instructions as to application contents 
are generally contained in the program 
announcement published in the Federal 
Register when applications are invited. 
(For fiscal year 1978, they are contained 
in § 64.11 of the proposed regulations. 43 
F R 13012).

(b) IRS letter. A museum applying as 
a private, nonprofit institution must 
supply a letter from the Internal 
Revenue Service indicating the 
applicant’s eligibility for nonprofit status 
under section 501(c)(3) of the Internal 
Revenue Code of 1954.

(c) Financial statements. Each 
applicant museum must supply a 
financial statement for the museum’s 
most recent completed fiscal year for 
which information is available (an 
audited statement is preferred; if the 
applicant has previously received an 
IMS Award, the statement must be 
audited).

(d) Long range plan. Each applicant 
museum must have a long range plan for 
program and financial development.

(e) Maintenance o f effort. Each 
applicant museum must assure that it 
will maintain its fiscal effort for museum 
services. An applicant complies with- 
this assurance if  its aggregate 
expenditures for museum services 
(exclusive of Federal assistance) for the 
grant period are at least equal to those 
expenditures for the equivalent 
preceding period.
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§ 64.12 How applications are judged; 
priorities.

(a) To select grantees and determine 
the amount of their awards, IMS rates 
competitive applications under the 
applicable criteria stated in § § 64.13 and 
64.14. Normally, these applications are 
first evaluated by readers, panels of 
experts, or both. Final determinations as 
to the award of grants are made by the 
Director after review by the Board.

(b) Priority is given to museums which 
have been providing museum services 
for at least 2 years prior to applying to 
IMS.

(c) In the case of applications for 
general operational support made after 
September 30,1978, priority is given to 
museums which have exhibition 
facilities.

(d) To achieve diversity in the 
distribution of assistance, the Institute 
considers the location, size, and 
category of the applicant in addition to 
the criteria in § § 64.13 and 64.14.

§ 64.13 Criteria for evaluation of 
applications for general operational 
support.

The following criteria apply to the 
evaluation of all applications for general 
operational support submitted in fiscal 
year 1979 and succeeding fiscal years. In 
applying these criteria, the total 
operation of the applicant museum is 
assessed, especially the museum’s 
operation as it would-be if the general, 
operational support is granted. This 
assessment is based primarily on the 
information supplied in the museumrs 
application. A positive answer to the 
questions below favors the applicant.

(a) Museum services. Are the 
applicant’s museum services of high 
quality? How will their quality be 
improved by the general operational 
support requested?

(b) Collection and exhibits. Are the 
museum’s collections and exhibits of 
high quality and importance? How will 
the conservation of the collections be 
enhanced if the general operational 
support is granted?

(c) Accessibility. How accessible to 
the public are the museum’s services, 
collections, and exhibits? How 
accessible will they be if the general 
operational support is granted?

(d) Population served. To what extent 
does the museum serve persons who 
otherwise have limited access to the 
type of services which it provides?

(e) Financial management. What is 
the quality of the financial management 
of the museum?

(f) Long range plans. What is the 
quality of the museum’s long range plans 
for financial and program development?

(g) Community commitment. How 
committed to the museum are its users 
and supporters? Does the museum have 
a substantial base of non-Federal 
support?

(h) Use o f IM S Funds (when 
applicable). Has the mqseum used 
effectively its IMS funds, if it has 
received any?

§ 64.14 Criteria for evaluation of 
applications for project support.

The following criteria apply to the 
evaluation of all applications for project 
support submitted in fiscal year 1979 
and succeeding fiscal years.

(a) To what extent does the 
application address a problem which is 
general to a number of museums but has 
not been adequately addressed?

(b) To what extent does the project 
represent a model or exemplary 
approach to the problem addressed? To 
what extent may this approach, if 
successful, be replicated?

(c) What is the quality of the project 
as measured by:

(1) The qualifications and experience 
of personnel designated to carry it out;

(2) , The appropriateness of size and 
scope of the project to achieve 
productive results; and

(3) The reasonableness of estimated 
cost in relation to anticipated results?

(d) How sound is the project, taking 
into account:

(1) The extent to which the objectives 
of the project are sharply defined, 
clearly stated and capable of being 
achieved by the proposed procedures; 
and

(2) The extent to which provision is 
made for adequate evaluation of the 
project and for disseminating the results 
of the project to other interested 
persons.

(e) Does the applicant lack alternative 
sources of Federal support for the 
project?

§ 64.15 Duration of grant
Grants under the Act normally permit 

the grantee to use the funds for a period 
of up jo 12 months from the start of the 
grant period. The grantee may use grant 
funds during the period specified in the 
grant document unless the grant is 
suspended or terminated. If, in the case 
of a grant under § 64.8, the grantee 
needs additional time to complete the 
grant project the grantee may apply for 
an extension of the grant period without 
additional funds. The Director may 
approve this extension at his or her 
discretion. In exceptional cases, 
applicants may receive grants for multi
year projects in accordance with 
applicable procedures of the 
Department.

§ 64.16 IMS share of the cost of a 
proposal.

(a) Subject to § 64.9(a) and the 
applicable requirements in 34 CFR part 
74 relating to allowable costs, a museum 
may receive a grant for up to 50 percent 
of its proposed operating or activity 
budget for museum services in the case 
of a grant under § 64.7, or up to 50 
percent of its approved project costs, in 
the case of a grant under § 64.8. In 
exceptional cases, when clearly justified 
under the criteria in § 64.17, a museum 
may receive a grant for an amount in 
excess of this 50 percent of limitation.
No more than 20 percent of funds 
appropriated for grants under the Act 
for a fiscal year may be used by IMS for 
grants in that fiscal year which exceed 
the 50 percent limitation.

(b) An applicant requesting general 
operational support under § 64.7 may 
submit a total operating budget which 
shows that the applicant will satisfy the 
requirements of paragraph (a) (relating 
to cost sharing) but which need not 
identify the particular operating costs 
for which IMS funds will be used. An 
applicant which receives general 
operational support on this basis must 
be prepared to show that its actual 
operation generally conformed to the 
operating proposal on which its 
application was judged.

(c) Examples include: (1) Museum X 
has an operating budget of $100,000. 
After assessing its program; Museum X 
concludes that adequate performance of 
museum services, including the 
exhibition of its collection to the public 
for an additional day each week, 
requires an operating budget of $120,000. 
Museum X applies for $20,000 of general 
operational support under § 64.7 to 
partially support this budget. Its total 
operating budget includes more than 
$40,000 of costs which are considered 
allowable under applicable cost 
principles in 34 CFR part 74. Museum 
X’s application for $20,000 is eligible for 
consideration.

(2) Museum Y applies for funding a 
staff member for a conservation 
laboratory and for costs incidental to 
developing a new method of paper 
conservation. The total cost of the 
project is $25,000. Museum Y applies for 
$12,500 to cover this cost. It undertakes 
to furnish the other $12,500 from non- 
Federal sources. Its application may be 
considered.

§ 64.17 Criteria for applying exceptions.
In determining whether a proposal 

which has been selected for an award 
qualifies for Federal funds in excess of 
the 50 percent limitation described in 
§ 64.16, the Director applies the 
following criteria:
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(a) The financial condition of the 
museum to be assisted;

(b) The inability of the museum to 
obtain other funds due to factors beyond 
its control;

(c) The quality of the proposal;
(d) The quality of the museum’s 

collection; and
(e) The extent to which the museum 

serves populations otherwise unserved 
by museums.

§ 64.18 Applicable grant administration 
provisions.

The provisions of Part 74 of title 34 
CFR (34 CFR Part 74) and related 
appendices apply to the award and 
administration of grants under the Act. 
Part 74 contains general rules about 
fiscal and administrative matters 
pertaining to grants awarded by the 
Department, including rules about 
retaining records, accounting for grant- 
related income, cost sharing (including 
rules for valuation of in-kind 
contributions), grantee financial 
management systems, fiscal and 
performance reports, grant payment 
requirements, budget revisions, grant 
closeout, suspension and termination of 
a grant, preapplication and application 
forms, standards for procurement under 
grants and other pertinent matters.

§ 64.19 Reports.
In its final report submitted under 

§ 74.82 of title 34, a grantee shall briefly 
describe how the performance of the 
grant has satisifed the objectives of the 
recipient museum as stated in its 
application and how assistance under 
the Act has served the purpose o f  the 
Act as reflected in the applicable 
evaluation criteria.

§ 64.20 Applicable civil rights 
requirements.

Federal financial assistance under the 
Act is subject to:

(a) Title VI of the Civil Rights Act of 
1964 (relating to discrimination on the 
basis of race) and accompanying 
regulations (34 CFR Part 100);

(b) Title IX of the Education 
Amendments of 1972 (relating to 
discrimination on the basis of sex) and 
accompanying regulations (34 CFR Part 
106);

(c) Section 504 of the Rehabilitation 
Act of 1973 (relating to discrimination on 
the basis of handicap) and 
accompanying regulations (34 CFR Part 
104).

(The Superintendent of Documents, 
U.S. Government Printing Office, 
Washington, D.C. 20202, sells copies of 
the volume of 34 CFR containing these 
parts and Part 74; it is also available in 
Federal depository libraries.)

PART 67—STUDENT LOAN 
MARKETING ASSOCIATION- 
ISSUANCE AND TRANSFER OF 
COMMON STOCK

Sec.
67.1 Purpose and scope.
67.2 Definitions.
67.3 Initial issuance of common stock.
67.4 Subsequent transfer of common stock.
67.5 Registration of common stock.

Authority: Sec. 439(f), Higher Education 
Act of 1965 as added by sec. 133, Pub. L  92- 
318, 86 Stat. 265 (20 U.S.C. 1087-2).

§ 67.1 Purpose and scope.
The purpose of the regulations 

published under this part is to prescribe 
the class of institutions and 
organizations that may acquire the 
common stock of the Association. The 
regulations deal with both the initial 
issuance of such stock and its 
subsequent transfer but are not to be 
deemed as exhaustive of the Secretary’s 
authority to issue regulations pursuant 
to section 439 of the Higher Education 
Act of 1965. The sections that follow are 
intended to facilitate the broadest 
possible distribution of the common 
stock of the Association among lenders 
and educational institutions 
participating in or eligible to participate 
in programs of guaranteed student loans 
authorized by part B of title IV of the 
Higher Education Act of 1965.

§ 67.2 Definitions.
As used in this part—
"Act” means title IV, part B of the 

Higher Education Act of 1965, as 
amended (20 U.S.C. 1071-1087-2).

"Eligible holder” means (a) an eligible 
lender and (b) an eligible institution as 
defined in this part.

"Eligible institution” means an 
institution of higher education or 
vocational school which meets the 
applicable requirements of sections 
435(b)—(f) of the Act.

“Eligible lender” means a financial or 
credit institution or other organization 
which (a) is party to a contract of 
insurance pursuant to the Act with the 
Secretary (b) is otherwise found by the 
Secretary to be an “eligible lender” 
under the Act, or (c) is a party to a 
contract of insurance with a State or a 
nonprofit private agency under a student 
loan insurance program covered by an 
agreement with the Secretary under 
section 428(b) of the Act.

"Secretary” means the Secretary of 
Education.

"Student Loan Marketing 
Association’* or "Association” means 
the Government sponsored private 
corporation established by section 439 
of the Act (20 U.S.G. 1087-2) for the

purpose of serving as a secondary 
market and warehousing facility for 
loans to vocational students and 
students in institutions of higher . 
education which have been insured 
pursuant to Part 177 of this title.

§ 67.3 Initial issuance of common stock.
In order to effect any initial issuance 

of shares of common stock to eligible 
holders, the Association may enter into . 
a contract or contracts with security 
underwriters, including banks 
(“underwriters”), under which the 
underwriters will purchase and take title 
to such shares for the purpose of 
distributing them directly or through 
selected security dealers, including 
banks, to eligible holders.

§ 67.4 Subsequent transfer of common 
stock.

Any shares of common stock that 
have been acquired by an eligible holder 
may thereafter be sold and transferred 
only to other eligible holders or to 
security brokers and dealers who will 
acquire the shares of common stock for 
the purpose of making a secondary 
market in such shares or facilitating the 
sale and purchase of such shares by 
eligible holders.

§ 67.5 Registration of common stock.
Any institution or organization 

entitled to own shares of common stock 
under the provisions of this part may 
cause such shares of common stock as it 
owns to be registered on the books of 
the Association in its own name or, 
provided that the request for such 
registration is accompanied by evidence 
satisfactory to the Association that the 
owner is an eligible lender or an eligible 
institution, in the name of a nominee or 
in the name of a security broker or 
dealer, including a bank.

PART 73—STANDARDS OF CONDUCT

Subpart A—General Provisions
Sec.
73.735- 101 Principles and purpose.
73.735- 102 Applicability.
73.735- 103 Responsibilities.
73.735- 104 Advice and guidance.

Subpart B—Miscellaneous Statutory 
Provisions
73.735- 201 General.

Subpart C—Gifts, Entertainment and Favors
73.735- 301 Accepting gifts and expenses 

from outside sources.
73.735- 302 Offers of gifts and expenses from 

outside sources,
73.735- 303 Gifts to official superiors.
73.735- 304 Acceptance of awards.
73.735- 305 Other prohibitions.

Subpart D—Outside Employment
73.735- 401 General provisions.
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Sec.
73.735- 402 Professional and consultative 

services.
73.735- 403 Writing and editing.
73.735- 404 Publishing.
73.735- 405 Teaching, lecturing, and 

speechmaking.
73.735- 406 Holding office in professional 

societies.
73.735- 407 Holding office under State or 

local government.
Subpart E—Financial Interests
73.735- 501 General provisions.
73.735- 502 Employees in regulatory, 

procurement and contracting activities.
73.735- 503 Disposition of financial interest.
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73.735- 1201 Applicability.
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Sec.
73.735-1209 Salary from two sources. 
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Executive Orders Related to Conflict of 
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Appendix B—Professional Occupations. 
Appendix C—[Reserved]
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Use by Regular Government Employees). 

Appendix E—Confidential Statement of 
Employment and Financial Interests (for 
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Authority: E .0 .11222 of May 8,1965, 30 FR 
6469, 3 CFR, 1965 Supp.; 5 CFR 735.104, unless 
otherwise noted.

Subpart A—General Provisions
§ 73.735-101 Principles and purpose.

In order to assure that the business of 
this Department is conducted 
effectively, objectively and without 
improper influence or appearance 
thereof, all employees must be persons 
of integrity and observe unquestionable 
standards of behavior. An employee 
shall not engage in criminal, infamous, 
dishonest, immoral, or notoriously 
disgraceful conduct or other conduct 
prejudicial to the Government. An 
employee must avoid conflicts of his 
private interests with his public duties 
and responsibilities. Also, he must not 
do indirectly that which is improper for 
him to do directly. For example, 
members of his family may not 
accomplish for him that which he, 
himself, may not do. The propriety of 
any activity must be considered in 
relation to general ethical standards of 
the highest order. Certain standards are 
set by law. Others are set by regulation 
and by policy. This part references or 
discusses these standards and 
constitutes the Departments regulations 
on this subject. Failure to observe any of 
the regulations in this part is cause for 
disciplinary action.

§ 73.735-102 Applicability.
The regulations in this part apply to 

all officers and employees (including 
those in leave-without-pay status) of the 
Department; except that the regulations 
in this part apply to special Government 
employees only to the extent stated in 
Subpart L of this part. A special 
Government employee is defined by law 
a s “* * * an officer or employee * * * 
who is retained, designated, appointed, 
or employed to perform, with or without 
compensation, for not to exceed 130 
days during any period of 365 
consecutive days, temporary duties

whether on a full-time or intermittent 
basis * * *.”

§ 73.735-103 Responsibilities.
(a) Supervisors, because of their day- 

to-day relationships with employees, are 
responsible to a large degree'for 
maintaining high standards of conduct. 
They must become familiar with the 
Department regulations and apply the 
standards to work they do and 
supervise. They shall inform new 
employees as they come on duty and 
make sure that all employees are kept 
aware of the regulations. Supervisors 
shall take suitable action, including 
disciplinary action in accordance with 
Subpart K of this, part, when violations 
occur.

(b) Each employee shall be 
responsible for observing all generally 
accepted rules of conduct and the 
specific provisions of law and the 
regulations in this part. He shall secure 
approvals when required and file 
statements of outside work and 
financial interests as appropriate, as 
stated in this part. He is subject to 
discipline in accordance with Subpart K 
of this part, when he violates laws, rules 
or regulations on conduct or the ethical 
principles involved. When an employee 
has doubt about any provision, he shall 
consult his supervisor, the personnel 
office, the administrative office or the 
counselor or deputy counselor.

§ 73.735-104 Advice and guidance.
The following sources shall provide 

guidance and assistance as described on 
matters covered by the regulations in 
this part:

(a) Supervisors shall advise 
employees who come to them with 
questions on matters covered by the 
regulations in this part, or, as they 
consider appropriate, shall refer such 
questions to higher levels of 
management, the personnel office, or the 
counselor or deputy counselors who 
have been designated in accordance 
with paragraphs (b) and (c) of this 
section.

(b) The Secretary designates, deputy 
counselors. Deputy counselors shall:

(1) Give authoritative advice and 
guidance when requested to employees, 
special Government employees, 
management officials and personnel 
offices within their areas of jurisdiction.

(2) Receive information on and 
attempt to resolve, or refer to the 
Department counselor, conflicts of 
interest or appearances of conflicts of 
interest in Statements of Employment 
and Financial Interests submitted by 
employees and special Government 
employees to whom they are required to
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give advice and guidance, which are not 
resolved at lower levels.

(c) The Secretary designates a 
counselor for the Department. The 
counselor shall:

(1) Serve as the Department’s 
designee to the Civil Service 
Commission on matters covered by the 
regulations in this part.

(2) Coordinate the Department’s 
counseling services and assure that 
counseling and interpretations on 
questions of conflicts of interest and 
other matters covered by the regulations 
in this part are available as needed to 
deputy counselors.

(3) Render authoritative advice and 
guidance on matters covered by the 
regulations in this part which are 
presented to him by employees, special 
Government employees, and 
management or personnel offices in the 
Department.

(4) Receive information on and 
resolve or forward to the Secretary for 
consideration, conflicts or appearance of 
conflicts which appear in the Statements 
of Employment and Financial Interests 
submitted under Subpart} or Subpart L 
of this part, which are not resolved at a 
lower level.

(d) The names and addresses of the 
counselor and deputy counselors will be 
made available to employees by 
appropriate bulletins, circulars, or other 
releases of a current nature. Any 
employee may also obtain the name and 
address of his counselor or deputy 
counselor through his personnel office 
and may seek advice and guidance 
therefrom, either indirectly through his 
supervisory or the personnel office, or 
directly in person, by telephone, or by 
mail.

Subpart B-^Miscellaneous Statutory 
Provisions

§ 73.735-201 General.
Each employee and special 

Government employee shall acquaint 
himself with each statute that relates to 
his ethical and other conduct as an 
employee of the Department and the 
Government. These statutory provisions 
are referenced in Appendix A to this 
part and some are discussed at greater 
length in the various subparts of this 
part. The statutes will be made 
available for review upon the 
employee’s request to the deputy 
counselor for his part of the Department 
or to the counselor.

Subpart C—Gifts, Entertainment and 
Favors
§ 73.735-301 Accepting gifts and 
expenses from outside sources.

(a) Law provides that a Federal 
employee shall not accept anything of 
value for or because of any official act 
he has performed or will perform. (See 
criminal provisions in Appendix A of 
this part.) In this connection, an 
employee shall not solicit or accept 
directly or indirectly any gift, gratuity, 
favor, entertainment, loan or any other 
thing of monetary value from members 
of the public with whom he has official 
relationships, whether or not proffered 
for or because of any action or decision 
of the employee, such as from a person 
or organization that:

(1) Has, or is seeking to obtain, 
contractual or other business or 
financial relations with his agency;

(2) Conducts operations or activities 
that are regulated by his agency; or

(3) Has interests that may be 
substantially affected by the 
performance or nonperformance of his 
official duties.

(b) The restrictions set forth in 
paragraph (a) of this section do not 
apply to:

(1) Obvious family or personal 
relationships such as those between the 
employee, his parents, children, or 
spouse, when the circumstances make it 
clear that those relationships rather than 
the business of the persons concerned 
are the motivating factors;

(2) The acceptance of food and 
refreshments of nominal value on 
infrequent occasions in the ordinary 
course of a luncheon or dinner meeting 
or other meeting or on an inspection tour 
where an employee may be properly in 
attendance.

(3) The acceptance of loans from 
banks or other financial institutions on 
customary terms to finance proper and 
usual activities of employees, such as 
home mortgage loans.

(4) The acceptance of unsolicited 
advertising or promotional material, 
such as pens, pencils, note pads, 
calendars, and other items of nominal 
intrinsic value.

(c) An employee may accept travel 
expenses from outside sources only 
when acceptance is approved in 
accordance with the provisions of the 
Department Travel Manual. The Travel 
Manual states restrictions in this 
connection: “Neither payment in cash 
nor services in kind may be accepted 
where an inspectional or administrative- 
supervisory relationship exists between 
the traveler and the non-Federal 
organization offering to pay his 
expenses. Examples are: staff of the .

Department who have responsibility for 
making grants to States, local 
governments, or institutions may not 
receive travel expenses in cash or kind 
from organizational segments of the 
States, local governments, or institutions 
to which the traveler has responsibility 
for making grants or assuring 
compliance with grant regulations; 
grant-in-aid auditors may not accept 
travel expenses in cash or kind from any 
organization which they have 
responsibility for auditing.’’ An 
employee may not be reimbursed, or 
payment made in his behalf for 
excessive personal living expenses, 
gifts, entertainment or other personal 
benefits, nor be reimbursed by a person 
for travel or official business under 
agency orders when a reimbursement is 
proscribed by Decision B-128527 of the 
Comptroller General dated March 7,
1967. Employees of this Department are 
authorized by section 211 of Public Law 
85-67 (42 U.S.C. 3506) in connection with 
their attendance at meetings or in 
performing advisory services concerned 
with the functions or activities of the 
Department to accept payment in cash 
or in kind from non-Federal agencies, 
organizations, and individuals, for travel 
and subsistence expenses to cover the 
cost thereof as provided in the 
Department Travel Manual.

§ 73.735-302 Offers of gifts and expenses 
from outside sources.

Law provides criminal penalties for 
whoever directly or indirectly receives, 
gives, offers or promises anything of 
value for performance of or to influence 
the performance of an official act. (Item 
2, Appendix A of this part.)

§ 73.735-303 Gifts to official superiors.
An employee shall not solicit 

contributions from another employee for 
a gift or make a donation as a gift to an 
employee in a superior official position. 
An employee in a superior official 
position shall not accept a gift presented 
as a contribution from employees 
receiving less salary than himself. (Item 
24, Appendix A of this part.) However, 
this paragraph does not prohibit a 
voluntary gift of nominal value or 
donation in a nominal amount made on 
a special occasion such as marriage, 
illness, or retirement.

§ 73.735-304 Acceptance of awards.
(a) This subpart does not preclude an 

employee from accepting an award from 
a meritorious public contribution or 
achievement given by a charitable, 
religious, professional, social, fraternal, - 
nonprofit education and recreational, 
public service, or civic organization.
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(h) An employee shall not accept a 
gift, present, decoration or other thing 
from a foreign government unless 
authorized by Congress as provided by 
the Constitution and in 5 U.S.C. 7342 and 
22 U.S.C. 2621, 2625.

§ 73.735-305 Other prohibitions.
An employee shall avoid any action, 

whether or not specifically prohibited by 
this part, which might result in, or create 
the appearance of:

(a) Using public office for private gain;
(b) Giving preferential treatment to 

any person;
(c) Impeding Government efficiency or 

economy;
(d) Losing complete independence or 

impartiality;
(e) Making a Government decision 

outside official channels; or
(f) Affecting adversely the confidence 

of the public in the integrity of the 
Government.

Subpart D—-Outside Employment
§ 73.735-401 General provisions.

(a) Outside employment may be 
appropriate when it will not adversely 
affect performance of an employee’s 
official duties and will not reflect 
discredit on the Government or the 
Department. Such work may include 
civic, charitable, religious, and 
community undertakings. It may also 
include some paid or unpaid outside 
work which would contribute to 
technical or professional development. 
There are certain types of outside work, 
however, which give rise to a real or 
apparent conflict of interest. Some of 
these are prohibited by law as discussed 
in paragraph (b) of this section. Others 
are prohibited by Civil Service 
Regulation, as discussed in paragraph
(c) of this section. All of these 
provisions are binding, but do not 
necessarily include all possible conflicts 
of interest. In all instances, good 
judgment must be used to insure 
scrupulous compliance with all 
provisions.

(b) Statutory provisions of Chapter 11 
of title 18 of the United States Code 
(referenced in full in Appendix A of this 
part) which relate to outside work both 
during and after Government 
employment are reiterated below:

(1) An employee shall not, except in 
the discharge of his official duties, 
represent anyone else before a court or 
Government agency in a matter in which 
the United States is a party or has an 
interest. This prohibition applies both to 
paid and unpaid representation of 
another (Items 3 and 4, Appendix A).

(2) A person shall not, at any time 
after his Government employment has

ended, represent anyone other than the 
United States in connection with a 
matter in which the United States is a 
party or has an interest and in which he 
participated personally and 
substantially for the Government (Item 
27, Appendix A).

(3) A person shall not, for 2 years after 
his Government employment has ended, 
represent anyone other than the United 
States in connection with a matter in 
which the United States is a party or has 
an interest and which was within the 
boundaries of his official responsibility 
(but in which he may not have 
participated personally and 
substantially) during the last year of his 
Government service (Item 27, Appendix 
A).

(c) An employee shall not engage in 
outside employment or other outside 
activity not compatible with the full and 
proper discharge of the duties and 
responsibilities of his Government 
employment whether or not in violation 
of any specific provision of statute. 
Incompatible activities include, but are 
not limited to:

(1) Acceptance of a fee, compensation, 
gift, payment of expense, or any other 
thing of monetary value in any 
circumstances in which acceptance may 
result in, or create the appearance of, 
conflicts of interest;

(2) Outside employment which tends 
to impair his mental or physical capacity 
to perform his Government duties and 
responsibilities in an acceptable 
manner;

(3) Work which identifies the 
Department or any employee in his 
official capacity with any organization 
commercializing products relating to 
work conducted by the Department, or 
with any commercial advertising matter, 
or work performed under such 
circumstances as to give the impression 
that it is an official act of the 
Department or represents an official 
point of view;

(4) Outside work or activity that takes 
the employee’s time and attention 
during his official work hours;

(d) An employee shall not receive any 
salary or anything of monetary value 
from a private source as compensation 
for his services to the Government (Item 
6, Appendix A). For example, a 
Department employee may be called 
upon, as a part of his official duties, to 
participate in a professional meeting . 
sponsored by a non-Govemment 
organization, or to contribute a paper or 
other writing prepared on official time 
for publication under non-Govemment 
auspices. The employee must not accept 
an honorarium or fee for such services, 
even though the organization accepting 
the service customarily makes such a

payment to those who participate. In 
some cases of this kind, the organization 
involved may indicate a desire or 
willingness to make a contribution to 
some charity, educational institution, or 
the like, in appreciation of the services 
furnished by the Department employee 
since he cannot accept the usual 
payment. Department standards require 
that all offers to make such a 
contribution be refused. No Department 
employee may suggest, or agree to a 
suggestion made by others, that such a 
Contribution should be made. Any 
employee with whom such a question is 
raised shall explain that the service 
involved was provided as an official 
action of the Department and is 
authorized by law. Under these 
circumstances, it is inappropriate for 
any payment to be made, even indirectly 
and to a third party, for services which 
are furnished without charge by the 
Government.

(e) An employee who is a Presidential 
appointee covered by section 401(a) of 
Executive Order 11222 shall not receive 
compensation or anything of monetary 
value for any consultation, lecture, 
discussion, writing or appearance, the 
subject matter of.which is devoted 
substantially to the responsibilities, 
programs, or operations of his agency, or 
which draws substantially on official 
data or ideas which have not or will not 
on request become part of the body of 
public information.

(f) Application of these general 
provisions to some specific activities is 
discussed in §§ 73.735-402 to 73.735-407.

§ 73.735-402 Professional and 
consultative services.

(a) Employees may engage in outside 
professional or consultative work only 
after meeting certain conditions. Except 
as provided in §§ 73.735-403, 73.735-404, 
and 73.735-405, the conditions which 
must be met are:

(1) The work is not to be rendered to 
organizations, institutions, or State or 
local governments with which the 
official duties of the employee are 
directly related, or indirectly related if 
the indirect relationship is significant 
enough to permit existence of conflict or 
apparent conflict of interest, and

(2) The work is not to be rendered for 
compensation to help institutions or 
government units prepare or aid in the 
preparation of grant applications, 
contract proposals, program reports, and 
other material which are designed to 
become the subject of dealings between 
the institutions or government units and 
the Federal Government. All requests to 
perform consultative services, both 
compensated and uncompensated, for 

-institutions or government units which
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have recently negotiated or may in the 
near future seek a contract or grant from 
the Federal Government must be 
carefully appraised to avoid any conflict 
or apparent conflict of interest.

(3) Advance administrative approval 
in accordance with Subpart I of this part 
must be obtained. Such approval is 
required whether or not the services are 
for compensation, and whether or not 
related to the employee’s official duties.

(b) For the purpose of this section, 
“professional and consultative work’’ is 
work in occupations such as those listed 
in Appendix B to this part.

(c) Membership on a Board of 
Directors, Board of Regents, Board of 
Trustees, Planning Commission, 
Advisory Council, or Committee, or on 
any other body which provides advice, 
counsel, or consultation, shall be 
considered outside consultative services 
for which advance administrative 
approval is required.

§ 73.735-403 Writing and editing.
(a) General. Employees are 

encouraged to engage in outside writing 
and editing whether or not done for 
compensation, when such activity is not 
otherwise prohibited. Such writing and 
editing, though not a part of official 
duties, may be on a directly related 
subject or entirely unrelated. Certain 
conditions must be met in either case, 
however, and certain clearances or 
approvals are prescribed according to 
the content of the material as set forth in 
paragraphs (b) through (e) of this 
section.

(b) Conditions applying to a ll writing 
and editing dône not as a part o f official 
duties. All of the following conditions 
shall apply to all writing and editing 
whether related or unrelated to the 
employee’s official duties:

(1) Government-financed time or 
supplies shall not be used by the author 
or by other Government employees in 
connection with the activity.

(2) Official support must not be 
expressed or implied in the material 
itself or advertising or promotional 
material, including book jackets and 
covers, relating to the employee and his 
contribution to the publication.

(3) Editing activities must not involve 
approval or disapproval of advertising 
matter.

(4) Advance administrative approval 
must be obtained if required by 
paragraph (f) of this section.

(c) Additional conditions applying to 
writing and editing activities unrelated 
to the em ployee’s official duties or other 
responsibilities and programs o f the 
Federal Government. In addition to 
observing the conditions in paragraph

(b) of this section, the employee must 
either:

(1) Make no mention of his official 
title or affiliation with the Department, 
or

(2) Use his official title or affiliation 
with the Department in a way that will 
not suggest or convey official 
endorsement of the work.

(d) Additional conditions applying to 
writing and editing activities related to 
the em ployee’s official duties or other 
responsibilities and programs o f the 
Federal Government. In addition to 
observing the conditions in paragraph
(b) of this section, the employee must 
either:

(1) Make no mention of his official 
title or affiliation with the Department, 
or

(2) Use his official title or affiliation 
with the Department and a disclaimer as 
provided in paragraph (e) of this section, 
or

(3) Submit his material to the 
Department for technical clearance and 
for clearance for publication. When 
technical clearance is denied at any 
lower level, the employee shall have 
recourse for review up to the Secretary. 
These two clearances by .the 
Department will show there are no 
official objections to the activity and the 
employee may then use his official title 
or affiliation with the Department 
usually without a disclaimer. 
(Publications and Reports Bulletin No. 2, 
governs clearances necessary for 
writing and editing as a part of official 
duties.)

(e) Disclaimers. Disclaimers are 
required in writing and editing activities 
in accordance with the following 
provisions:

(1) Disclaimers shall be used in all 
writing and editing related to the 
employee’s official duties or other 
responsibilities and programs of the 
Federal Government in which the 
employee identifies himself by official 
title or affiliation with the Department, 
except Where requirement for disclaimer 
is waived as result of official clearance.

(2) Disclaimers shall be used in all 
writing and editing related to the 
employee’s official position or other 
responsibilities or programs of the 
Federal Government, when the 
prominence of the employee or his 
position or other reason might lead the 
public to associate him with the 
Department, even without identification 
other than name.

(3) Disclaimers shall read as follows 
unless a different wording is approved: 
“This (article, bqpk, etc.) was (written, 
edited) by (employee’s name) in his 
private capacity. No official support or 
endorsement by the Department of

Education is intended or should be 
inferred.’’

(f) Advance approval. Advance 
approval is required in accordance with 
Sub-part I of this part when one or more 
of the following conditions apply:

(1) Any Government information is 
used which is not available on request 
to persons outside the Government;

(2) Material is written or edited which 
pertains to subject matter directly 
related to an employee’s official duties. 
(This includes editing for scientific or 
professional journals which is related to 
his official duties.)

(3) Material is written or edited which 
pertains to any Government-sponsored 
research or other studies for which 
material of a confidential nature is used 
or to which access is limited for persons 
outside the Government. Such use will 
not be permitted unless made under 
safeguards established by the 
Department to retain the confidentiality 
of the material and such use is 
determined to be in the public interest.

(4) Material is edited for publications 
organized for profit.

§73.735-404 Publishing.
Employees are encouraged to engage 

in publishing activities which are not 
part of their official duties, when all the 
following conditions are met:

(a) No financial profit is derived from 
publishing materials which are made 
available to the general public by this 
Department or which are available to 
the employee because of his official 
duties, but are not available to the 
general public.

(b) No financial profit is sought or 
derived from publishing proceedings or 
similar compilations of conferences, 
symposia, or similar gatherings:

(1) Which are sponsored by the 
Government, or

(2) Which involve the performance of 
qfficial duties, or are directly related to 
official duties, or

(3) Where participation or attendance 
has been authorized on Government 
time.

(c) The publishing activities are 
conducted on non-Govemment time at' 
no expense to the Government.

(d) The official title of the individual 
engaged in such publishing business is 
not used. If the individual is the author 
as well as the publisher, the provisions 
referred to under § 73.735-403 apply.

§ 73.735-405 Teaching, lecturing, and 
speechmaking.

(a) Conditions that must be m et 
Employees are encouraged to engage in 
teaching and lecturing activities which 
are not part of their official duties when* 
certain conditions are met. These
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conditions, which apply to outside 
teaching and lecturing (including giving 
single addresses such as commencement 
and Memorial Day speeches) whether or 
not done for compensation, are:

(1) No Government-financed time is 
used in connection with such activity, 
nor Government supplies which are not 
otherwise available to the public;

(2) Government travel or per diem 
funds are not used for obtaining or 
performing such teaching or lecturing;

(3) Such teaching or lecturing is not 
dependent on specific information 
which would not otherwise be available 
to the public;

(4) Teaching, lecturing, or writing may 
not be for the purpose of the special 
preparation of a person or class of 
persons for an examination of the Civil 
Service Commission or Board of 
Examiners for the Foreign Service, that 
depends on information obtained as a 
result of his Government employment, 
except when that information has been 
made available to the general public or 
will be made available on request, or 
when the Secretary gives written 
authorization for use of nonpublic 
information on the basis that the use is 
in the public interest.

(5) Such activities do not involve 
knowingly instructing persons on 
dealing with specific matters pending 
before Government organizations with 
which the employee is associated in an 
official capacity;

(6) Advance approval is obtained 
when required by paragraph (b) of this 
section.

(b) Advance approval. Advance 
approval must be obtained in 
accordance with Subpart I of this part 
before an employee may:

(1) Teach or lecture for an institution 
which has or is likely to have official 
dealings with the Department in which 
he is employed;

(2) Use, for teaching or lecturing 
purposes, clinical case records or other 
material of a confidential nature or to 
which access is limited for persons 
outside the Government. Such use will 
not be permitted unless made under 
safeguards established by the 
Department to retain the confidentiality 
of the material and such use is 
determined to be in the public interest.

§ 73.735-406 Holding office in 
professional societies.

(a) Employees may be members of 
professional societies and be elected or 
appointed to office in such a society. 
Activity in professional associations is 
generally desirable from the point of 
view of both the Department and the 

-employee. Employees shall avoid, 
however, any real or apparent conflict

of interest in connection with such 
membership. For example, they must 
not:

(1) Directly or indirectly commit the 
Department or any portion of it on any 
matter;

(2) Permit their names to be attached 
to documents the distribution of which 
would be likely to embarrass the 
Department;

(3) Serve in capacities involving them 
as representatives of non-Govemment 
organizations in dealing with thé 
Government.

(b) In undertaking any office or 
function beyond ordinary membership 
in a professional association, a 
Department employee must obtain 
advance approval in accordance with 
Subpart I of this part in any situation in 
which his responsibilities as an officer 
would create a real or apparent conflict 
of interest with his responsibilities as a 
Department employee. For example, 
advance administrative approval must 
be obtained:

(1) Before an employee who is 
responsible for review and approval of 
grants or contracts, or is in a 
supervisory position over those who 
conduct review and approval, may hold 
office, or be a trustee or member of the 
governing board, or the chairman or 
member of a committee, in any 
organization which has or is seeking a 
grant or contract with the operating 
agency in which he is employed;

(2) Before an employee may hold 
office in an organization which 
customarily expresses publicly views on 
matters of legislative or administrative 
policy within the areas of concern to the 
Department.

§ 73.735-407 Holding office under State or 
local government.

An employee may hold State or local 
office if it is compatible with his Federal 
employment in terms of the same 
criteria as for other private employment. 
Approval for outside employment with a 
State or local government may be given 
orally by the immediate supervisor of 
the employee unless written approval or 
approval at a higher level is required by 
Subpart I of this part, or as deemed 
desirable by the employee or his 
supervisor because of die nature of the 
part-time work.

Subpart E—Financial Interests
§ 73.735-501 General provisions.

(a) An employee shall not have a 
direct or indirect financial interest that 
conflicts substantially gr appears to 
conflict substantially with his 
Government duties and responsibilities. 
He shall not participate in his

Government capacity in any matter in 
which he, his spouse, his minor child, or 
an outside business associate or 
organization (profit or non-profit) with 
which he is connected or is negotiating 
employment has a financial interest 
(Item 5, Appendix A). The indirect 
interest in business entities which the 
holder of shares in a widely held 
diversified mutual fund or other 
regulated investment company derives 
from ownership by the fund or regulated 
investment company of stocks in 
business entities is exempted from the 
provisions of this statutory provision as 
being too remote or inconsequential to 
affect the integrity of an officer’s or 
employee’s services, except as provided 
in paragraph (b) (1) and (2) of this 
section. In other cases, when the outside 
financial interest appears not 
substantial enough to have an effect on 
the integrity of his official services, the 
employee shall, each time a matter 
arises to which his financial interest 
relates, request administrative approval 
to participate in accordance with 
Subpart I of this part.

(b) An employee shall not engage 
directly or indirectly in financial 
transactions as a result of, or primarily 
relying on information obtained through 
his employment. For example:

(1) An employee shall not use official 
information not available to the public, 
on such matters as a successful bid on a 
contract, or planned Government 
actions for speculative stock purchases, 
or stock investment.

(2) An employee shall not use official 
information not available to the public, 
on the prospective location of a new 
Government installation to gain 
financial advantage in the purchase of 
real estate.

(3) An employee shall not use official 
information not available to the public, 
to inform friends, neighbors, etc., so they 
may use it for speculative or investment 
purposes.

§ 73.735-502 Employees in regulatory, 
procurement and contracting activities.

(a) Employees in procurement and 
contracting activities are prohibited 
from having certain types of financial 
interests, as stated below. The term 
“employee” as used here, includes line 
supervisory officials in the upward 
chain of authority and staff officials who 
advise supervisory officials.

(b) An employee who serves as a 
procurement or contracting officer or 
whose duties include authority to 
recommend or prepare specifications, 
negotiate noncompetitive contracts, or 
evaluate bids, shall not have financial 
interests in companies with which his 
office has any significant procurement
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or contracting relationship. An 
insignificant relationship exists only 
when all the following conditions are 
met: (1) the company is one with which 
the employee would rarely or never do 
official business; (2) such business as he 
would do with the company is with 
respect to items of a standard type on 
the basis of competitive bids or 
regulated prices, as for utility services; 
and (3) the amount of the financial 
interest is very small in relation to the 
size of the company. Such an employee 
may not hold shares in a mutual fund or 
other regulated investment company 
that specializes in holdings in industries 
with which his office has any significant 
procurement or contracting relationship.

(c) An employee who has a direct or 
indirect financial interest that would be 
prohibited except that he believes it to 
be relatively "insignificant” in terms of 
the discussions in paragraph (b) of this 
section should request approval for 
retention by discussing the matter with 
his supervisor. If the supervisor 
approves the retention, the fact 
concerning such financial interest 
should be recorded. An employee who 
retains such an approved financial 
interest must disqualify himself from 
participating in his Government 
capacity if a matter arises involving the 
organization in which he has such 
interest. If in a special situation an 
exception to this rule appears desirable, 
administrative approval must be 
obtained in accordance with Subpart I 
of this part. Such approval extends only 
to the specific situation and may not be 
interpreted as extending to other 
situations, even though involving the 
same outside organization or similar 
official activities.

§ 73.735-503 Disposition of financial 
interest.

An employee who is newly assigned 
to a position in which the holding of 
stock or other financial interests is 
prohibited shall liquidate his interests 
within 90 days of entrance on duty in 
such position.

§ 73.735-504 Exceptions.
If any situation arises in which it 

would appear to be contrary to the best 
interests of the Government, or cause 
extreme and undue hardship to an 
individual to apply strictly the policies 
set forth in this subpart, a request for 
exception should be forwarded through 
supervisory channels to the counselor or 
deputy counselor for his part of the 
Department, for review and 
recommendation to the Secretary.

Subpart F—Conduct on the Job
§ 73.735-601 General provisions.

An employee’s conduct on the job is, 
in all respects, of concern to the Federal 
Government. Courtesy, consideration, 
and promptness in dealing with others 
must be shown in carrying out official 
responsibilities. In addition, specific 
rules and regulations have been set 
which must be observed as discussed in 
this subpart.

§ 73.735-602 Support of Department 
programs.

(a) When a Department program is 
based on law or Executive Order, every 
employee has a positive obligation to 
make it function as efficiently and 
economically as possible and to support 
it as long as it is a part of recognized 
public policy. An employee may, 
therefore, properly make an address 
explaining and interpreting such a 
program, citing its achievements, 
defending it against uninformed or 
unjust criticism, pointing out the need 
for possible improvements, or soliciting 
views for improving it.

(b) An employee shall not, either 
directly or indirectly, use appropriated 
funds to influence a Member of 
Congress to favor or oppose legislation 
in violation of 18 U.S.C. 1913. However, 
an employee is not prohibited from:

(1) Testifying as a representative of 
the Department on pending legislation 
proposals before Congressional 
committees on request; or

(2) Assisting Congressional 
Committees in drafting bills or reports 
on request, when it is clear that the 
employee is serving solely as a technical 
expert under the direction of committee 
leadership.

§ 73.735-603 Use of Government funds.
Several laws, referred to in Items 18- 

22, Appendix A to this part, carry 
penalties for misuse of Government 
funds. These apply to:

(a) Improper use of official travel;
(b) Improper use of payroll and other 

vouchers and documents on which 
Government payments are based;

(c) Taking or failing to account for 
funds with which an employee is 
entrusted in his official position;

(d) Taking other Government funds 
for personal use.

§ 73.735-604 Use of Government 
property.

An employee shall not directly or 
indirectly use, or allow the use of 
Government property of any kind, 
including property leased to the 
Government, for other than officially 
approved activities. An employee has a 
positive duty to protect and conserve

Government property, including 
equipment, supplies, and other property 
entrusted or issued to him. For example:

(a) Only official documents and 
materials may be processed on 
Government reproduction facilities. Both 
supervisors and employees must assure 
that this rule is strictly followed. 
(Exception for employee welfare and 
recreation associations is stated in 
Chapter 25-10, General Administration 
Manual. Exception for employee 
organizations is stated in Personnel 
Instruction 711-1.)

(b) Employees may drive or use 
Government automobiles only on 
official business. (See item 13 of 
Appendix A for penalty that attaches for 
incorrect use.)

§ 73.735-605 Conduct in Federal 
buildings.

(a) An employee shall not participate 
while on Government-owned or leased 
property or while on duty for the 
Government, in any gambling activity 
including the operation of a gambling 
device, in conducting a lottery or pool, 
in a game for money or property, or in 
selling or purchasing a numbers slip or 
ticket. However, this section does not 
preclude activities:

(1) Necessitated by an employee’s law 
enforcement duties; or

(2) Involving fundraising within the 
Federal service under section 3 of 
Executive Order 10927 and similar 
agency-approved activities.
. (b) General Services Administration 
regulations on "Conduct on Federal 
Property” are applicable to all property 
under the control of the General 
Services Administration and are applied 
to all buildings and space under the 
control of this department. These 
regulations prohibit, among other things, 
gambling and consumption of 
intoxicating beverages on the premises. 
The GSA regulations are found in 
Subpart 101-19.3 of the GSA 
Regulations, 41 CFR 101-19.3.

§ 73.735-606 Use of official information.
The public interest requires that 

certain information in the possession of 
the Government be kept confidential, 
and released only with general dr 
specific authority under Department. 
This is necessary because it may 
involve the national security or because 
it is private personal or business 
information which has been furnished to 
the Government in confidence (Item 
19-21, Appendix A). In addition, 
information in the possession of the 
Government and not generally available 
may not be used for private gain. The 
following paragraphs set forth the rules 
to be followed by Department
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employees in handling information in 
official files or documents:

(a) Classified information. Employees 
who have access to information which is 
classified for security reasons in 
accordance with Executive Order 10501, 
as amended, are responsible for its 
custody and safekeeping, and for 
assuring that it is not disclosed to 
unauthorized persons. See Security 
Manual, Part 3, for details.

(b) Security and investigative 
information. Security and investigative 
data received from Government 
agencies or other sources for official use 
only within the Department or 
developed under a pledge of confidence 
is not to be divulged to unauthorized 
persons or agencies.

(c) Use o f information for private gain. 
Government employees are sometimes 
able to obtain information about some 
action the Government is about to take 
or some other matter which is not 
generally known. Information of this 
kind shall not be used by the employee 
to further his or someone else’s private 
financial or other interests. Such a use 
of official information is clearly a 
violation of a public trust. Employees 
shall not, directly or indirectly, make 
use of, or permit others to make use of, 
for the purpose of furthering a private 
interest, official information not made 
available to the general public.

§ 73.735-607 Nondiscrimination.
An employee shall not be 

discriminated against because of race, 
color, religion, national origin, sex, age, 
politics, marital status, or on the basis,of 
a physical handicap with respect to any 
position the duties of which may be 
efficiently performed by a person with a 
physical handicap. This prohibition 
applies to both employment and 
utilization of Federal employees.

§ 73.735-608 Participation in management 
of employee organizations.

Any employee has the right to be a 
member of an employee organization.
He shall not, however, participate in the 
management of an employee 
organization as an officer of the 
organization or represent it in dealings 
with management when such activity 
might result in a conflict of interest or 
otherwise be incompatible with law or 
the official duties of the employee. The 
duties of managerial executives who 
determine management policies and put 
them into effect and of personnel 
employees, other than those in a purely 
clerical capacity, are inconsistent with 
participation in the management or 
representation of an employee 
organization. Determination whether 
such conflict exists in other cases shall

be made on a case-by-case basis by 
management after discussion with the 
employee organization concerned. 
Guidelines for such determinations are:

(a) Conflict of interest will be deemed 
to exist when an employee is an officer 
of an employee organization or actively 
represents it on specific matters of 
direct official concern, and also has 
continuing responsibility as a 
management official for

(1) Making administrative decisions or 
formal recommendations on cases or 
policies advocated by the same or a 
similar employee organization, or

(2) Dealing with officers and 
representatives of the same or a similar 
employee organization.

(b) The conflict must be immediate 
and real, not remote and theoretical.

(c) When the conflict is temporary and 
may be expected to occur only rarely, 
the employee shall be disqualified from 
acting as the representative^ of the 
employee organization in the particular 
case.

Subpart G—Financial Responsibility

§ 73.735-701 General provisions.
(a) An employee shall not by failure to 

meet his just financial obligations reflect 
adversely on the Government as his 
employer. He shall pay each just 
financial obligation in a proper and 
timely manner. A “just financial 
obligation" is one acknowledged by the 
employee or reduced to judgment by a 
court. “In a proper and timely manner” 
is a manner which the Department 
determines does not, under the 
circumstances, reflect adversely on the 
Government as his employer. The 
Department cannot condone laxness on 
the part of an employee in discharging 
his financial obligations, particularly 
those to Federal, State or local 
governments or to tax-supported 
institutions such as a city or State 
hospital or educational institution or in 
meeting his obligations for support of his 
family. If for some reason an employee 
is unable to pay these obligations 
promptly, he is expected to make 
satisfactory arrangements for payment 
and abide by these arrangements. It is 
the responsibility of the Department to 
help an employee who asks for advice in 
meeting such obligations.

(b) When an employee has handled 
his financial affairs in such a way that

(1) Action on complaints received 
from his creditors requires the use of a 
considerable amount of official time, or

(2) It appèars that financial difficulties 
are impairing his efficiency on the job, 
or

(3) By reason of his financial 
irresponsibility the attitude of the

general public toward the Department is 
adversely affected, and the employee 
after counseling does not make 
arrangements to meet his financial 
obligations, disciplinary action should 
be considered in accordance with 
Subpart K of this part.

(c) Where there is no judgment or 
acknowledgement in accordance with 
paragraph (a) of this section, the 
Department is not obligated to help 
creditors who have an opportunity to 
make an investigation before extending 
credit such as mercantile creditors. The 
Department should not act as collection 
agent nor arbitrator when the validity of 
a debt is questioned.

§ 73.735-702 Processing indebtedness 
complaints.

(a) Tax indebtedness. (1) When an 
employee cannot pay his Federal income 
taxes promptly he should get in touch 
with the local office of the Internal 
Revenue Service and make 
arrangements to pay. If he fails to make 
such arrangements or fails to keep the 
agreement, the Internal Revenue Service 
may place a levy against his salary. This 
will require the payroll office to deduct 
at least part of the employee’s take- 
home pay to meet the tax obligations.

(2) When a complaint on tax 
indebtedness is received by a member 
of the personnel Or administrative office 
or a comparable official, he will discuss 
it with the employee. The employee will 
be told that he is expected to make 
arrangements to pay the indebtedness 
and to abide by the arrangements. If a 
supervisor receives such a complaint, he 
should send it to his personnel or 
administrative office.

(b) Indebtedness for fam ily support. A 
complaint that an employee has failed to 
meet his obligations for support of his 
family will be handled in the same 
manner as in paragraph (a)(2) of this 
section.

(c) Indebtedness in mercantile cases. 
When an indebtedness complaint of this 
type is received, the personnel or 
administrative office or the employee’s 
supervisor, according to local practice, 
will discuss it with the employee. If 
more than one letter is received from the 
same creditor within 30 days, the 
additional letter or letters will not be 
discussed with the employee. If the 
supervisor holds the discussion, he will 
send the debt letter with a notation of 
the results of the discussion with the 
employee or the employee’s statement of 
intention to the personnel or 
administrative office for filing.

§ 73.735-703 Telephone inquiries.
(a) Telephone inquiries to verify 

employment with the Department, the
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amount of an employee’s salary, and 
similar information should be referred to 
the personnel or administrative office. 
No other person or office should give out 
this information. Where there is 
question as to whether such information 
should be provided by telephone the 
caller should be asked to present his 
request in writing.

(b) No action will be taken on debt 
complaints received by telephone. When 
a creditor calls to make a complaint, he 
will be told that Department policy does 
not permit handling debt complaints by 
telephone and will be told the office to 
which he should direct his complaint in 
writing. An employee shall not be called 
to the telephone to discuss a debt 
complaint with a creditor.

Subpart H—Political Activity
§ 73.735-801 Applicability.

(a) All employees in the Executive 
Branch of the Federal Government are 
subject to basic political activity 
restrictions in subchapter III of Chapter 
73 of title 5, U.S.C. (the former Hatch 
Act) and Civil Service Rule IV. 
Employees are individually responsible 
for refraining from prohibited political 
activity. Ignorance of a prohibition does 
not excuse a violation. This subpart 
summarizes provisions of law and 
regulation concerning political activity 
of employees. The Federal Personnel 
Manual, Civil Service Pamphlet 20, and 
Federal Employees Facts Leaflet No. 2 
contain more detailed information on 
this subject. These may be reviewed in 
the personnel office, or will be made 
available by the counselor or deputy 
counselor for that part of the 
Department.

(b) Intermittent employees are subject 
to the restrictions when in active duty 
status only and for the entire 24 hours of 
any day of actual employment.

(c) Employees on leave, on leave 
without pay, or on furlough or terminal 
leave, even though the employees’ 
resignations have been accepted are 
subject to the restrictions. A separated 
employee who has received a lump-sum 
payment for annual leave, however, is 
not subject to the restriction during the 
period covered by the lump-sum 
payment or thereafter, provided he does 
not return to Federal employment during 
that period. An employee is not 
permitted to take leave of absence to 
work with a political candidate, 
committee, or organization or become a 
candidate for office with the 
understanding that he will resign his 
position if nominated or elected.

(d) An employee is accountable for 
political activity by another person 
acting as his agent or under the

employee’s direction or control if he is 
thus accomplishing indirectly what he 
may not lawfully do directly and openly.

§ 73.735-802 Restrictions.
(a) Section 7324 of title 5, U.S.C. (the 

former Hatch Act) provides that 
employees have the right to vote as they 
please and the right to express their 
opinions on political subjects and 
candidates. Generally, however, they 
are prohibited from taking an active part 
in political management or political 
campaigns or using official authority or 
influence to interfere with an election or 
affect its results. There are some 
exemptions from the restrictions of the 
statute:

(1) Employees may engage in political 
activity in connection with any question 
not specifically identified with any 
National or State political party. They 
also may engage in political activity in 
connection with an election if none of 
the candidates represents a party any of 
whose candidates for presidential 
elector received votes at the last 
preceding election at which presidential 
electors were selected.

(2) An exception relates to political 
campaigns in communities adjacent to 
the District of Columbia or in 
communities the majority of whose 
voters are employees of the Federal 
Government Communities in which the 
exception applies are specifically 
designated by the Civil Service 
Commission. Information regarding the 
localities and the conditions under 
which the exceptions are granted may 
be obtained from the personnel office or 
the Department counselor or deputy 
counselor.

(3) Intermittent employees are exempt 
during such time as they are not in 
active duty status.

(4) The Secretary, Under Secretary, 
and Assistant Secretaries of the 
Department, as well as other officials 
appointed by the President by and with 
the advice and consent of the Senate, 
who determine policies to be pursued by 
the United States in its relations with 
foreign powers or in the nationwide 
administration of Federal laws are 
exempt from the prohibitions concerning 
active participation in political 
management and political campaigns.

(b) There are restrictions other than 
those imposed by subchapter III of 
Chapter 73 of title 5, U.S.C. (former 
Hatch Act) and Rule IV which relate to:

(1) Political contributions and 
assessments.

(2) Circulars of solicitation.
(3) Solicitation in Federal buildings.
(4) Solicitation by letter.
(5) Payment by one employee to 

another.

(6) Discrimination because of political 
contributions.

(7) Purchase and sale of public office.
(8) Political recommendations and 

discrimination.
(9) Other criminal offenses discussed 

in 18 United States Code, Chapter 29.

Subpart I—Administrative Approval for 
Certain Activities
§ 73.735-901 Applicability.

Administrative approval is the 
authorization by the Secretary (see
73.735-903 for requests on which the 
Secretary must act) or such person or 
persons as he designates for an 
employee to engage in certain outside 
activities or to participate in his 
Government capacity in a matter in 
which he has a direct or indirect 
financial interest. It is required in 
advance for:

(a) Any outside work which creates a 
conflict or apparent conflict of interest 
or about the propriety of which an 
employee is uncertain;

(b) Certain writing or editing activities 
as specified in § 73.735-403;

(c) Certain types of teaching or 
lecturing as specified in § 73.735-405;

(d) All professional and consultative 
services as specified in § 73.735-402;

(e) Any other outside activity or 
financial interest for which the 
Secretary imposes an internal 
requirement for administrative approval;

(f) Participation of an employee in his 
Government capacity in any matter in 
which he has a direct or indirect 
financial interest, on grounds that the 
interest is not so substantial as to be 
deemed likely to affect the integrity of 
the services which the Government 
might expect, as specified in Subpart E 
of this part;

(g) Certain office-holding activities in 
professional societies as specified in 
§73.735-406.

§ 73.735-902 Requesting approval.
Employees shall make requests for 

administrative approval in writing 
through administrative channels to the 
Secretary or to such person or persons 
as the Secretary designates. Unless the 
Secretary requires extra copies of the 
request it shall be made in one copy 
only. * .

(a) Outside work. The request shall 
follow the format prescribed in 
Appendix F to this part and shall 
include the information shown in 
paragraphs (a) (1) through (7) of this 
section. When an employee’s approved 
outside work changes with respect to 
the nature or scope of his duties or 
services performed or in the nature of 
his outside employer’s business, he shall
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promptly submit a revised request. If the 
outside work is discontinued sooner 
than anticipated (not merely suspended 
temporarily), he shall notify the officer 
who approved the request. At any time 
when the income from an employee’s 
approved outside work changes or there 
is a change in the nature or scope of the 
duties or services performed, or the 
nature of his employer’s business, the 
employee shall submit a revised request 
The employee not only has a duty to 
keep the Department informed of a 
change of approved outside actions, but 
to inform the Department promptly. If 
the outside work is discontinued sooner 
than anticipated (not merely suspended 
temporarily), he shall notify the officer 
who approved the request.

(1) Employee’s name, occupational 
title, grade or rank, and Federal salary;

(2) Nature of the activity, giving full 
description of specific duties or services 
for which approval is being requested.
In the case of self-employment in a 
professional capacity, however, it is 
sufficient to indicate the type of service 
to be rendered, as medical, legal, etc.

(3) Name and business of person or 
organization for which work will be 
done, or statement that work is to be 
done as self-employment. If self- 
employment, show whether alone or 
with partners, giving their names, and, if 
such self-employment consists of 
professional services to a large number 
of clients or patients, estimate the total 
number rather than listing them 
individually.

(4) Place where work will be 
conducted.

(5) Estimated total time that will be 
devoted to the activity. (If on a 
continuing basis, show estimated time 
per year; if not, show total time and 
anticipated ending date.)

(6) Whether services can be 
performed entirely outside of usual duty 
horn's; if not, estimated number of hours 
of absence from work that will be 
required.

(7) Method or basis/Of compensation 
(e.g., whether fee basis, per diem, per 
annum, or other).

(b) Participation in a matter in which 
an employee has a financial interest.
The request shall include the 
information listed below. New approval 
must be sought for each dealing by an 
employee in his official capacity with 
any organization or matter in which he, 
his spouse, minor child, partner, 
organization in which serving as officer, 
etc., has a financial interest.

(1) Employee’s name, occupational 
title, grade or rank and Federal salary;

(2) Full description of financial 
interest: including whether ownership, 
service as officer, partner, etc.;

(3) Business or activity in which 
financial interest exists;

(4) Description of official matter in 
which employee is requesting approval 
to participate;

(5) Basis for requesting determination 
that the interest is “not so substantial as 
to be deemed likely to affect the 
integrity of the services which the 
Government may expect.” (If based on a 
small total value of investment, supply 
appropriate information on total value, 
such as total shares held and latest 
quoted market price. If other basis, 
explain fully.)

(c) Providing consultative or 
professional services to institutions or 
government units which have negotiated 
or may seek a Federal grant or contract. 
The request shall include the 
information listed below:

(1) Employee’s name, occupational 
title, grade or rank and Federal salary;

(2) Name and business of institution 
or government unit for which 
consultative or professional services 
will be rendered, giving full description 
of specific duties or services for which 
approval is being requested;

(3) Description of the Federal grants 
or contracts involved (type, granting or 
contracting department or agency, etc.). 
Full details must be provided on any 
aspect of the professional and 
consultative services which involves, 
directly or indirectly, the preparation of 
grant applications, contract proposals, 
program reports, and other material 
which are designed to become the 
subject of dealings between the 
institutions and government units and 
the Federal Government;

(4) Place where work will be 
conducted;

(5) Estimated total time that will be 
devoted to the activity. (If on continuing 
basis, show estimated time per year; if 
not, show total time and anticipated 
ending date.);

(6) Whether services can be 
performed entirely outside of usual duty 
homs; if not, estimated number of hours 
of absence from work that will be 
required;

(7) Method or basis of compensation 
(e.g. whether fee basis, per diem, per 
annum, or other).

(d) Office-holding in professional 
societies. The request should be 
submitted in memorandum form and 
should show all information pertinent to 
the activity and the reasons why the 
employee considers that such activity 
would not constitute a conflict of 
interest.

§ 73.735-903 Acting on employee 
requests.

(a) Requests must be thoroughly 
reviewed to insure that the outside 
activity for which approval is being 
sought is permissible under applicable 
statutes and regulations. The review 
should be conducted by an individual 
conversant with the statutes and 
regulations. As required, advice and 
guidance should be obtained from the 
Department Counsellor or Deputy 
Counsellors on employee conduct 
(section 73.735-104).

(b) The review should appraise the 
request in terms of:

(1) Compliance with statutes, 
regulations;

(2) Conflicts or apparent conflicts of 
interest; and

(3) Potential problems arising from the 
employee’s participation in the outside 
activity which could result in 
embarrassment to the Department or the 
employee.

(c) The approving official must satisfy 
himself on all these points before 
granting approval. Any conflict or 
apparent conflict of interest questions 
must be resolved before action is taken. 
The Department Counsellor or Deputy 
Counsellors on employee conduct will 
furnish advice and assistance as needed 
by the approving official.

(d) The approving official should 
indicate his action in writing in response 
to the employee’s written request. The 
record on each request should be 
complete and contain the written 
request and written notification of 
action taken on the request.

(e) Requests for approval to perform 
professional or consultative services 
involving institutions or government 
units which have recently negotiated, or 
may in the near future seek contracts or 
grants from the Federal government will 
be granted only after any conflict or 
apparent conflict of interest matters 
have been identified and resolved.

§ 73.735-904 Annual reporting.
On September 5 each year, the 

approving officer shall require a report 
from each person for whom outside 
work has been approved during the past 
year. The report shall follow the format 
prescribed in Appendix G to this part 
and shall show:

(a) For the 12 months just past (ending 
August 31). (1) Whether the anticipated 
work was actually performed for the 
person or organization named in the 
request for approval;

(2) Actual amount of time spent on the 
activity.

(b) For the forthcoming 12 months 
(ending August 31). (1) Whether it is
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anticipated that the outside work will 
continue;

(2) Whether any change is anticipated 
with respect to information supplied in 
accordance with the original request on 
which approval was based.

§ 73.735-905 Maintenance of records.
All requests for approval of outside 

work or of participation in a matter in 
which an employee has a financial 
interest (or copies of such requests), a 
copy of the notification of approval or 
disapproval, and the annual report shall 
be filed at a level where they are readily 
available to the Secretary. This level 
shall be that of the approving official or 
higher. These records will be treated as 
Personnel-Confidential and made 
available only to persons specifically 
authorized by the Secretary.

Subpart J—Statements of Employment 
and Financial Interest
§73.735-1001 General.

(a) The requirements of this subpart 
are in addition to and not in substitution 
for, the requirements of Subpart I of this 
part concerning administrative approval 
for certain activities. Also, the 
requirements of this subpart are in 

. addition to and not in substitution for, or 
in derogation of, any similar 
requirement otherwise imposed by law, 
order, or regulation. The submission of a 
statement or supplementary statement 
by an employee does not permit him or 
any other person to participate in a 
matter in which his or the other person’s 
participation is prohibited by law, order, 
or regulation.

§ 73.735-1002 Applicability.
(a) The following employees shall 

submit statements of employment and 
financial interest in accordance with the 
provisions of this subpart:

(1) Employees paid at a level of the 
Executive Schedule in subchapter II of 
Chapter 53 of title 5, United States Code.

(2) Employees in positions classified 
at GS-13 or above (or comparable pay 
level) specifically identified by the 
Secretary which have basic duties and 
responsibilities which require the 
incumbent to exercise judgment in 
making a Government decision or in 
taking Government action in regard to 
contracting or procurement, 
administering or monitoring grants or 
subsidies, regulating or auditing private 
or other non-Federal enterprise, or other 
activities where the decision or action 
has an economic impact on the interest 
of any non-Federal enterprise;

(3) Any other positions classified at 
GS-13 or above (or comparable pay 
level) specifically identified as positions

determined by the Secretary as requiring 
the incumbent thereof to report 
employment and financial interests in 
order to avoid involvement in a possible 
conflicts-of-interest situation and to 
carry out the requirements and intent of 
standards of ethical conduct.

(4) Any other positions classified 
below GS-13 (or comparable pay level) 
specifically identified by the Secretary 
(and justified to and approved by the 
Civil Service) as requiring the incumbent 
thereof to report employment and 
financial interests in order to protect the 
integrity of the Government and avoid 
employee involvement in a possible 
conflicts-of-interest situation.

(b) As new positions are established 
or duties of other positions change to 
bring them within the criteria stated in 
paragraph (a) (2), (3), or (4) of this 
section they shall be identified and 
reported to the appropriate office for 
inclusion. Exclusion of such positions 
from this requirement may be made 
when the Secretary determines that the 
duties of a position are at such a level of 
responsibility that the submission of a 
statement of employment and financial 
interests by the incumbent is not 
necessary because of the degree of 
supervision and review over the 
incumbent and the remote and 
inconsequential effect on the integrity of 
the Government. Exclusions under this 
provision must be documented in 
writing and retained at the level of the 
determining official.

(c) Employees shall have the 
opportunity for review through the 
Department’s grievance procedure of a 
complaint that his position has been 
improperly included under this subpart 
as one requiring the submission of a 
statement of employment and financial 
interests.

§ 73.735-1003 Content of statements.
(a) The statements of employment and 

financial interests shall follow the 
format prescribed in Appendix D to this 
part.

(b) The interest of a spouse, minor 
child, or other blood relative who is a 
resident of the employee’s household is 
considered to be an interest of the 
employee, and shall be reported on the 
statement.

(c) If any information required to be 
included on the statement of 
employment and financial interests or 
supplementary statement, including 
holdings placed in trust, is not known to 
the employee but is known to another 
person, the employee shall request that 
other person to submit information in 
his behalf.

(d) An employee is not required to 
submit on the statement any information 
relative to his connection with, or 
interest in, a professional society or a 
charitable, religious, social, fraternal, 
recreational, public service, civic, or 
political organization or a similar 
organization not conducted as a 
business enterprise. Educational and 
other institutions doing research and 
development or related work involving 
grants of money from or contracts with 
the Government are deemed “business 
enterprises” and are required to be 
included.

§ 73.735-1004 Submission and review of 
statements.

(a) Officials responsible for reviewing 
employment and financial interests shall 
be the same as by those who are 
designated to consider requests for 
administrative approval as discussed in 
Subpart I of this part.

(b) Reviewing officials shall request 
that statements of employment and 
financial interests be submitted by 
employees covered by § 73.735-1002, in 
accordance with the following schedule:

(1) September 30,1967, if employed 
before September 1,1967; or

(2) Thirty days after he becomes 
subject to the reporting requirements by 
occupying a position covered by
§ 73.735-1102, if he occupies the position 
after August 1,1967.

(3) Changes in, or additions to, the 
information contained in the statement 
shall be reported in a supplementary 
statement as of June 30, of each year. If 
no changes or additions occur, a 
negative report is required. 
Notwithstanding the filing of the annual 
report required by this section, each 
employee shall at all times avoid 
acquiring a financial interest that could 
result, or taking an action that would 
result, in a violation of the conflicts-of- 
interest, provisions of section 208 of title 
18, United States Code, or Subpart E of 
this part.

(c) Statements shall be submitted in 
one copy only.

(d) The reviewing officer shall review 
statements to determine whether 
conflicts of interest or apparent conflicts 
might arise from the activities reported 
thereon.

(e) When no conflict of interest or 
apparent conflict is disclosed by the 
review of the statements, no further 
action is necessary by the reviewing 
officer and the statements shall be filed 
in accordance with § 73.735-1005.

(f) When a question on conflict of 
interest or apparent conflict arises, the 
reviewing officer shall work with the 
employee to resolve the matter.
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He shall offer the employee or special 
Government employee an opportunity to 
explain the conflict or apparent conflict. 
If the question cannot be resolved the 
matter shall be reported ta  the Secretary 
through the appropriate counselor or 
deputy counselor for further 
consideration and action.

§ 73.735-1005 Maintenance of records.
Statements on which questions of 

conflict of interest or apparent conflict 
have arisen shall be annotated to show 
the action taken. All statements and 
supplementary statements of 
employment and financial interests shall 
be filed at a level where they are readily 
available to the Secretary, This level 
shall be that of the approving official or 
higher. These records shall be treated as 
Personnel-Confidential and made 
available only as specifically authorized 
by the Secretary or the Civil Service 
Commission for good cause shown. Each 
employee who is responsible for 
reviewing or retaining statements of 
employment and financial interests shall 
maintain each such statement in 
confidence and shall not allow access 
to, or information to be disclosed from a 
statement except to carry out the 
purpose of this part.

Subpart K—Disciplinary and Remedial 
Action
§ 73.735-1101 Disciplinary action.

(a) Violation of the regulations 
contained in this part may be cause for 
disciplinary action which may be in 
addition to any penalty prescribed by 
law.

(b) The type of disciplinary action to 
be taken shall be determined in relation 
to the specific violation. No standard 
table of penalties has been established 
for application in the Department. Those 
responsible for recommending and for 
taking disciplinary action must apply 
judgment to each case, taking into 
account the general objectives of 
meeting any requirements of law, 
deterring similar offenses by the 
employee and other employees and 
maintaining high standards of employee 
conduct and public confidence. Some 
types of disciplinary actions to be 
considered are:

(1) Oral admonishment.
(2) Written reprimand.
(3) Reassignment.
(4) Demotion.
(5) Suspension.
(6) Separation.
(c) Demotion, suspension, and 

separation are adverse actions and 
when taken must follow law, Civil 
Service Regulations and Department 
procedures.

§ 73.735-1102 Remedial action.
(a) Where the statements of 

employment and financial interest of 
employees or special Government 
employees, filed under the provisions of 
subparts J and L of this part, show a 
conflict of interest with their official 
responsibilities, consideration should be 
given by the agency head or his 
designee and die employee’s supervisor 
to reconciling the conflict through 
remedial actions. The following are 
examples of such actions which may be 
appropriate:

(1) Divestment by the employee or 
special Government employee of his 
conflicting interest.

(2) Disqualification for a particular 
assignment.

(3) Changes in assigned duties.
(b) Remedial action shall be effected 

in accordance with any applicable laws, 
Executive orders, and regulations.

Subpart L—-Special Provisions 
Relating to Special Government 
Employees and Consultants
§73.735-1201 Applicability.

The requirements of this subpart 
apply to the group of employees 
designated by law (18 U.S.C. 202) as 
“Special Government employees.” The 
term includes employees who are 
retained, designated, appointed or 
employed to serve, with or without 
compensation, for not more than 130 
days during any period of 365 
consecutive days, either on a full-time or 
intermittent basis. This subpart, applies 
to all consultants (defined in § 73.735- 
1205) even though the consultant who 
works more than 130 days in 365 is 
subject also to the regulations in this 
Part 73 as a regular employee. Sections
73.735-1205 and 73.735-1206 apply only 
to those special Government employees 
indicated. Intermittent employees are 
subject to the political activity 
restrictions of subchapter III of Chapter 
73 of title 5, U.S.C. (the former Hatch 
Act) and Civil Service Rule IV when in 
active duty status only and for the entire 
24 hours of any day of actual 
employment.

§ 73.735-1202 Ethical standards of 
conduct.

(a) A special Government employee 
must conduct himself according to 
ethical behavior of the highest order. In 
particular,

(1) He must refrain from any use of his 
office which is, or appears to be, 
motivated by a private gain for himself 
or other persons, particularly those with 
whom he has family, business, or 
financial ties. The fact that the desired 
gain, if it materializes, will not take

place at the expense of the Government 
makes his actions no less improper.

(2) He must conduct himself in a 
manner devoid of any suggestion that he 
is exploiting his Government 
employment for private advantage. He 
must not, on the basis of any inside 
information, enter into any speculation 
or recommend speculation to members 
of his family or business associates, in 
commodities, land, or the securities of 
any private company. He must obey this 
injunction even though his duties have 
no connection whatever with the 
Government programs or activities 
which may affect the value of such 
commodities, land, or securities. He 
should be careful in his personal 
financial activities to avoid any 
appearance of acting on the basis of 
information obtained in the course of his 
Government work.

(3) He must not use information not 
generally available (o those outside the 
Government for the special benefit of a 
business or other entity by which he is 
employed or retained or in which he has 
a financial interest. Information not 
available to private industry should 
remain confidential in his hands and not 
divulged to his private employer or 
client. In cases of doubt whether 
information is generally available to the 
public, the special Government 
employee should confer with the person 
who assigns work to him, with the office 
having functional responsibility for a 
specific type of information, or, as 
appropriate, with the officials 
designated in § 73.735-104 to give 
interpretive and advisory service.

(4) He must, where requested by a 
private enterprise to act for it in a 
consultant or advisory capacity and the 
request appears motivated by the desire 
for inside information, make a choice 
between acceptance of the tendered 
private employment and continuation of 
his Government consultancy. He may 
not engage in both.

(5) He must not use his position in any 
way to coerce, or give the appearance of 
coercing, anyone to provide a financial 
benefit to him or another person, 
particularly one with whom he has 
family, business, or financial ties.

(6) He must not receive or solicit 
anything of value as a gift, gratuity, 
loan, entertainment, or favor for himself 
or another person, particularly one with 
whom he has family, business, or 
financial ties if the acceptance would 
result in loss of complete independence 
or impartiality in serving the 
Government. »

(7) He may teach, lecture, publish, or 
write in a maimer not inconsistent with 
the regulations in § § 73.735-403 to



Federal Register /  Voi. 45, No. 92 /  Friday, M ay 9, 1980 /  Rules and Regulations 30853

73.735-405 for such activities for regular 
employees.

(b) A special Government employee 
who has questions about conflicts of 
interest or the application of the 
regulations in this part to him or his 
assigned work should make inquiry of 
the person who assigns his work. That 
person will direct him to the counselor 
or a deputy counselor for interpretative 
and advisory services as provided in 
§ 73.735-104.

§73.735-1203 Statement of financial 
interests required.

(a) Each special Government 
employee described in § § 73.735-1205 
and 73.735-1206 must submit a 
statement which reports:

(1) All other employment; and
(2) The financial interests which relate 

either directly or indirectly to his duties 
and responsibilities.

(b) He shall submit such statement not 
later than the time of employment, and 
shall keep it current throughout the 
period of employment by die submission 
of supplementary statements.

(c) The format prescribed in Appendix 
E to this part shall be used for recording 
the information required by paragraph
(a] of this section.

(d) Officials responsible for reviewing 
statements of employment and financial 
interests shall be the same as those 
designated to give administrative 
approval to outside work or regular 
employees unless the Secretary 
designates another official to be 
responsible for such review. When no 
conflict of interest is disclosed by the 
review of the statements, no further 
action is necessary by the reviewing 
officer and the statement shall be filed 
in accordance with paragraph (e) of this 
section. When a question of conflict of 
interest arises, the reviewing officer 
shall work with the consultant or special 
Government employee to resolve the 
matter or shall refer the question to the 
appropriate counselor or a deputy 
counselor for further consideration and 
advisement.

(e) A confidential file of completed 
statements of employment and financial 
interests shall be maintained in the 
personnel office that maintains the 
official personnel folder (but not in the 
personnel folder), together with 
correspondence, memorandum, etc., 
relating specifically thereto. These forms 
and related materials are not forwarded 
to the Federal Records Center upon 
separation of the employee but are 
disposed of in accordance with the 
appropriate disposal schedule.

§ 73.735-1204 Special Government 
employees who must submit statement of 
financial interests.

(a) The statements of financial 
interests described in § 73.735-1203 
must be submitted by the following 
special Government employees:

(1) Consultants, experts, or advisers 
(hereafter referred to in this subpart as 
consultants) described in § 73.735-1205;

(2) Such special Government 
employees (other than consultants) as 
the heads of operating agencies so 
determine (in accordance with § 73.735- 
1206).

§ 73.735-1205 Coverage—consultants.
(a) As used in this subpart, the term 

consultant refers to a person whose 
advice the Department obtains on a 
temporary (either full or part-time) or 
intermittent basis because of his 
individual qualifications, and who 
serves as an officer or employee of the 
Government for the periods during 
which his advice is obtained. Where this 
definition is met, the consultant (except 
for any excluded in paragraph (b) of this 
section) is subject to this subpart 
irrespective of:

(1) The title by which he is designated;
(2) The statutory authority under 

which his services are obtained;
(3) The duration of the period for 

which his services are obtained (and 
whether or not limited to 130 days 
within the period of emplojhnent);

(4) Whether his services are obtained 
by appointment or invitation and 
acceptance. (A consultant whose 
services are obtained by contract is also 
subject to this subpart if his relationship 
to the Department is that of an 
employee. Such condition will exist only 
through error or misunderstanding, as 
Department instructions require that a 
person whose relationship to the 
Department is that of an employee shall 
be appointed. Only where there is not to 
be such relationship shall a formal 
contract be processed.)

(5) Whether services are compensated 
or rendered without compensation;

(6) Whether or not services are 
obtained pursuant to a statute 
exempting persons rendering services 
from conflict of interest statutes.

(b) This subpart need not be applied 
to:

(1) Doctors, dentists, and allied 
medical specialists performing services 
for, or consulted as to the diagnosis or 
treatment of, individual patients;

(2) Veterinarians performing services 
for or consulted as to care and service to 
animals.

§ 73.735-1206 Coverage—special Govern
ment employees other than consultants.

Coverage by § 73.735-1203 requiring 
the submission of a statement of 
financial interests is waived for special 
Government employees (other than 
consultants) except those identified by 
the Secretary. Thè identification may be 
made because of the nature of the 
duties, or because of the nature of the 
principal employment, which is noil- 
governmental. For example, a special 
Government employee, even though not 
a consultant, may be made subject to 
§ 73.735-1203 if:

(a) The performance of his 
Department duties could directly and 
predictably affect a person or 
organization that is known to: Have a 
grant from this Department or contract 
with it; be seeking or negotiating such 
grant or contract; conduct an operation 
that is subject to regulation by the 
Department.

(b) His principal occupation or 
employment is not his Government 
employment and is of such nature that 
being made subject to § 73.735-1203 is 
desirable to protect him and the 
Department from possible conflict-of- 
interest situations: Viz, those whose 
principal non-Govemment occupation is: 
On or concerned with work for the 
Government or supported in whole or in 
part by the Government under grant or 
contract; on or concerned with work for 
which Government support is being 
sought; in any category of work which 
the Secretary determines should be 
subject to § 73.735-1203.

§ 73.735-1207 Restrictions—conflict-of- 
interest statutes.

(a) Each consultant and special 
Government employee covered by this 
subpart should acquaint himself in 
particular with sections of Title 18 
numbered 203, 205, 207, and 208, all of 
which carry criminal penalties. The 
restraints imposed by the four criminal 
sections are summarized in paragraph
(b) through (d) of this section.

(b) 18 U.S.C. 203 and 205.
(1) These two sections in general 

operate to preclude a regular 
Government employee, except in the 
discharge of his official duties, from 
representing another person before a 
department, agency or court, whether 
with or without compensation, in a 
matter in which the United States is a 
party or has a direct and substantial 
interest. However, the two sections 
impose only the following major 
restrictions upon a special Government 
employee:

(i) He may not, except in the discharge 
of his official duties, represent anyone 
else before a court or Government
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agency ih a matter involving a specific 
party or parties in which the United 
States is a party or has a direct and 
substantial interest and in which he has 
at any time participated personally and 
substantially in the course of his 
Government employment.

(ii) He may not, except in the 
discharge of his official duties, represent 
anyone els6 in a matter involving a 
specific party or parties in which the 
United States is a party or has a direct 
and substantial interest and which is 
pending before Department. However, 
this restraint is not applicable if he has 
served the agency no more than 60 days 
during the past 365. He is bound by the 
restraint, if applicable, regardless of 
whether the matter is one in which he 
has ever participated personally and 
substantially. These restrictions prohibit 
both paid and unpaid representation 
and apply to a special Government 
employee when he does not serve the 
Government as well as on the days 
when he does.

(2) To a considerable extent the 
prohibitions of sections 203 and 205 are 
aimed at the sale of influence to gain 
special favors for private businesses 
and other organizations and at the 
misuse of governmental position or 
information. In accordance with these 
aims, it is desirable that a consultant or 
adviser or other individual who is a 
special Government employee, even 
when not compelled to do so by sections 
203 and 205, should make every effort in 
his private work to avoid any personal 
contact with respect to negotiations for 
contracts or grants with the Department 
if the subject matter is related to the 
subject matter of his consultancy or 
other service. This will not always be 
possible to achieve where, for example, 
a consultant or adviser has an executive 
position and responsibility with his 
regular employer which requires him to 
participate personally in contract 
negotiations with the Department. 
Whenever this is the case the consultant 
or adviser should participate in the 
negotiations for his employer only with 
the knowledge of a responsible 
Government official. In other instances 
an occasional consultant or adviser may 
have technical knowledge which is 
indispensable to his regular employer in 
his efforts to formulate a research and 
development contract or a research 
grant and for the same reason, it is in 
the interest of the Government that he 
should take part in negotiations for his 
private employer. Again, he should 
participate only with the knowledge of a 
responsible Government official.

(3) Section 205 contains an exemptive 
provision dealing with a similar

situation which may arise after a 
Government grant or contract has been 
negotiated. This provision in certain 
cases permits both the Government and 
the private employer of a special 
Government employee to benefit from 
his performance of work under a grant 
or contract for which he would 
otherwise be disqualified because he 
had participated in the matter for the 
Government or it is pending in an 
agency he had served more than 60 days 
in the past year. The provision gives the 
head of a department or agency the 
power, notwithstanding any prohibition 
in either section 203 or 205, to allow a 
special Government employee to 
represent before such department or 
agency either his regular employer or 
another person or organization in the 
performance of work under a grant or 
contract. As a basis for this action, the 
Secretary must first make a certification 
in writing, published in the Federal 
Register, that it is required by the 
national interest.

(4) Section 205 contains three other 
exemptive provisions, all of which apply 
to both special and regular Government 
employees. The first permits one 
Government employee to represent 
another without compensation, in a 
disciplinary, loyalty or other personnel 
matter. The second permits a 
Government employee to represent, with 
or without compensation, a parent, 
spouse, child, or person or estate he 
serves as a fiduciary, but only if he has 
the approval of the official responsible 
for appointments to his position and the 
matter involved is neither one in which 
he has participated personally or 
substantially, nor one under his official 
responsibility. The term "official 
responsibility” is defined in 18 U.iS.C.
202 to mean, in substance, the direct 
administrative or operating authority to 
control Government action. The third 
provision removes any obstacle in 
section 205 to a Government employee’s 
giving testimony under oath or making 
statements required to be made under 
penalty for perjury or contempt.

(c) 18 U.S.C. 207. Section 207 applies 
to individuals who have left 
Government service, including former 
special government employees. It 
prevents a former employee from 
representing another person in 
connection with certain matters in 
which he participated personally and 
substantially on behalf of the 
Government. The matters are those 
involving a specific party or parties in 
which the United States is also a party 
or has a direct and substantial interest. 
In addition, section 207 prevents a 
former employee, for a period of 2 years

after his employment has ceased, from 
appearing personally for another person 
in such matters before a court, 
department or agency if the matters 
were within the area of his official 
responsibility (note that a consultant or 
adviser usually does not have “official 
responsibility”) at any time during the 
last year of this Government service.
The employment of a special 
Government employee ceases on the 
day his appointment expires or is 
otherwise terminated, as distinguished 
from the day on which he last performs 
service.

(d) 18 U.S.C. 208. This section bears 
on the activities of Government 
personnel, including special Government 
employees, in the course of their official 
duties. In general, it prevents a 
Government employee from 
participating as such in a particular 
matter in which, to his knowledge, he, 
his spouse, minor child, partner, or a 
profit or nonprofit enterprise with which 
he is connected has a financialinterest. 
However, the section permits an 
employee’s agency to grant him an ad 
hoc exemption if the interest is not so 
substantial as to affect the integrity of 
his services. Insignificant interests may 
also be waived by a general rule or 
regulation. The matters in which special 
Government employees are disqualified 
by section 208 are not limited to those 
involving a specific party or parties in* 
which the United States is a party or has 
an interest, as in the case of sections«
203, 205, and 207. Section 208 therefore 
undoubtedly extends to blatters in 
addition to contracts, grants, judicial 
and quasi-judicial proceedings, and 
other matters of an adversary nature. 
Accordingly, a special Government 
employee should in general be 
disqualified from participating as such 
in a matter of any type the outcome of 
which will have a direct and predictable 
effect upon the financial interests 
covered by the section. However, the 
power of exemption-may be exercised in 
this situation if the special Government 
employee renders advice of a general 
nature from which no preference or 
advantage over others might be gained 
by any particular person or 
organization. The power of exemption 
may of course be exercised also where 
the financial interests involved are 
minimal in value.

§ 73.735-1208 Requesting waivers or 
exemptions.

(a) A consultant or special 
Government employee may present in 
writing to the official who assigns his 
work requests for the waivers or 
exemptions discussed in § § 73.735- 
1207(b), (c), and (d). That official will
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take, or refer the request for, action as 
appropriate, and will see that the 
employee receives advice or decision on 
his request.

(b) A file of all waivers or exemptions 
granted shall be maintained in such 
manner that information can be given 
promptly on individual cases or 
statistics provided upon request. Unless 
the Secretary specifically provides for 
maintenance elsewhere, these records, 
together with written advice given in 
connection with less formal requests 
concerning questions of ethical 
standards, are kept with the employee’s 
statement of employment and financial 
interests, required to be filed in the 
personnel office in accordance with 
§ 73.735-1203(d).

§ 73.735-1209 Salary from two sources.
Special Government employees are 

not subject to 18 U.S.C. 209 which 
prohibits other employees from 
receiving any salary, or supplementation 
of Government salary from a private 
source as a compensation for services to 
the Government. As a matter of policy 
this Department will not knowingly pay 
per diem to a consultant who also 
receives per diem pay for the same day 
from another Government agency (in or 
outside the Department).
Appendix A—Index to Some Statutes and 
Executive Orders Related to Conflict of 
Interest and Other Prohibited Activities
Subject and Citation

A. Relating to Present Employees.
1. Code of Ethics for Government Service 

(H. Con. Res. 175,85th Cong., 2d sess., 72 
Stat. B12).

2. Acceptance of gift or favor made with 
intent of influencing decision or action on any 
official matter (18 U.S.C. 201).

3. Compensation from outside sources for , 
services rendered in relation to any 
application, proceeding, contract, etc., in any 
matter in which the United States has a direct 
and substantial interest (18 U.S.C. 203).

4. Acting as agent or attorney (1) for 
prosecution or aiding in prosecution of any 
claim against the United States, or (2) for 
anyone before any Department, agency, 
court, etc., in connection with a particular 
matter in which the United States is a party 
or has a direct and substantial interest (18- 
U.S.C. 205).

5. Participating personally and 
substantially as a Government employee in 
any application, request for a ruling, contract 
or other particular matter in which he, to his 
knowledge, or his spouse, minor child, or any 
organization with which he is negotiating, has 
a financial interest, direct or indirect (18 
U.S.C. 208).

6. Receipt of any salary or contribution to 
or supplementation of salary as 
compensation for services as a Government 
employee from'any other source than the 
Government (18 U.S.C. 209).

7. Use of appropriated funds, services, or 
communications with intent to influence any

member of Congress to favor or oppose any 
legislation or appropriation (18 U.S.C. 1913).

8. Participation in strike against 
Government (5 U.S.C. 7311,18 U.S.C. 1918).

9. Advocating the overthrow of the 
constitutional form of Government in the 
United States or being a member of an 
organization that so advocates (5 U.S.C.
7311).

10. Being a member of the Communist Party 
of the United States of America, and 
contributing funds or services to that party 
(50 U.S.C. 784).

11. Disclosing confidential information or 
classified information (18 U.S.C. 798, 50 
U.S.C. 783,18 U.S.C. 1905).

12. Habitual use of intoxicants to excess (5 
U.S.C. 7352).

13. Using or authorizing the use of 
Government automobiles for other than 
official purposes (13 U.S.C. 635a(c)).

14. Using official envelope or label to avoid 
payment of postage (18 U.S.C. 1719).

15. Deceiving in an examination or 
personnel action in connection with 
Government employment (18 U.S.C. 1917).

16. Practicing fraud or making false 
statements in a Government matter (18 U.S.C. 
1001).

17. Mutilating or destroying a public record 
(18 U.S.C. 2071).

18. Falsely making, forging, or attempting to 
pass a forged or altered travel request (18 
U.S.C. 508).

19. Taking for own use or use of another 
any Government record, voucher, money, or 
thing of value (18 U.S.C. 641.)

20. Failure to account for public money 
received (18 U.S.C. 643.).

21. Embezzling money or property of
another person in the possession of an 
employee by reason of this employment (18 '
U.S.C. 654).

22. Taking or attempting to use vouchers or 
documents intended to be used to procure 
payments by the United States (18 U.S.C.
285).

23. Prohibition against certain political 
activities (subchapter III of Chapter 73 of title 
5, U.S.C. (former Hatch Act) and 18 U.S.C.
602, 603, 607, and 608).

24. Making or soliciting gifts for official 
superiors, or accepting gifts from employees 
receiving a lower salary (5 U.S.C. 7351).

25. Conviction for participating iti or 
organizing or inciting a riot or civil disorder 
(5 U.S.C. 7313).

26. Nondiscrimination in Government 
employment (E .0 .11246, 30 F R 12319).

27. Acting as an agent of a foreign principal 
registered under the Foreign Agents 
Registration Act (18 U.S.C. 219).

B. Relating to Former Employees.
28. After having been employed by the 

United States, a. At any time after his 
employment has ceased, acting as agent or 
attorney for anyone other than the 
Government in connection with any 
application, contract, claim, proceeding or 
other matter against the United States, 
involving a specific party, in any matter in 
which the United States has an interest, and 
in which he participated personally and 
substantially as a Government employee.

b. Within 1 year after his employment has 
ceased, appearing personally before any

agency in connection with any application, 
contract, claim, proceeding, or other matter 
against the United States, involving a specific 
party, which was under his official 
responsibility as a Government employee (18 
U.S.C. 207).

29. Prohibits any department, agency, or 
officer from supervision, direction, or control 
over, the personnel and projects assisted by 
the Act (20 U.S.C. 757).

30. National Defense Education Act: 
Restricts the receipt of payment in salary by 
an appointee in Government service from any 
source other than the private employer of the 
appointee (20 U.S.C. 583(a) (b)).

31. Area Redevelopment Act: Regarding 
restriction of financial assistance and 
employment to expediters and administrative 
employees who have occupied positions - 
involving discretion within certain period (42 
U.S.C. 2516).

32. Officers or employees of the 
Department owning interest in or receiving 
money or services from any educational 
institution operated for profit in which an 
eligible veteran is pursuing a course of 
education or training under the Veterans 
Readjustment Assistance Act of 1952 (sec.
264 of the Veterans Readjustment Assistance 
Act of 1952, Public Law 550, 82d Cong.).
Appendix B—Professional Occupations 

Following is a list of series of positions 
subject to Chapter 51 of title 5, United States 
Code that include professional positions. 
Positions not subject to that Chapter should 
also be considered professional if the 
incumbents perform duties similar to the 
series listed.
015 Operations Research Series.
020 Urban Planning Series.
060 Chaplain Series.
101 Social Science Series.
102 Social Administration Series.
110 Economist Series.
130 Foreign Affairs Series.
131 International Relations Series.
135 Foreign Agricultural Affairs Series.
150 Geography Series.
170 History Series.
180 Psychology Series.
184 Sociology Series.
185 Social Work Series.
190 General Anthropolgy Series.
193 Archeology Series.
195 Scientific Linguistics Series.
401 Biology Series,
403 Microbiology Series.
405 Pharmacology Series.
406 Agricultural Extension Series.
410 Zoology Series.
411 Systematic Zoology Series.
412 Parasitology Series.
413 Physiology Series.
414 Entomology Series.
415 Nematology Series.
430 Botany Series.
433 Plant Taxonomy Series.
434 Plant Pathology Series.
435 Plant Physiology Series.
436 Plant Quarantine and Pest Control 

Series.
437 Horticulture Series.
440 Genetics Series.
450 General Agricultural Administration 

Series.
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451 General Agriculture Series.
452 Park Naturalist Series.
454 Range Conservation Series.
457 Soil Conservation Series.
460 Forestry Series.
470 Soil Science Series.
471 Agronomy Series.
475 Farm Management Loan Series.
480 General Fish and Wildlife 

Administration Series.
482 Fishery Biology Series.
484 Animal Control Biology Series.
485 Wildlife Refuge Management Series.
486 Wildlife Biology Series.
487 Husbandry Series.
493 Home Economics Series.
510 Accounting-Series.
512 Internal Revenue Agent Series
601 General Health Science Séries.
602 Medical Officer Series.
610 Nurse Series.
615 Public Health Nurse Series.
630 Dietitian Series.
631 Occupational Therapist Series.
633 Physical Therapist Series.
635 Corrective Therapist Series.
637 Manual Arts Therapist Series.
639 Educational Therapist Series.
644 Medical Technologist Series.
660 Pharmacist Series.
662 Optometrist Series.
665 Speech Pathology and Audiology Series. 
668 Podiatrist Series.
680 Dental Officer Series.
685 Public Health Program Specialist Series. 
690 Industrial Hygiene Series.
695 Food and Drug Officer Series.
696 Food and Drug Inspection Series.
701 Veterinary Medical Sciences Series.
801 General Engineering Series.
803 Safety Engineering Series.
804 Fire Prevention Engineering Series;
806 Materials Engineering Series.
807 Landscape Architecture Series.
808 Architecture Series.
810 Civil Engineering Series.
819 Sanitary Engineering Series.
830 Mechanical Engineering Series.
840 Nuclear Engineering Series.
850 Electrical Engineering Series.
855 Electronic Engineering Series.
861 Aerospace Engineering Series.
870 Marine Engineering Series.
871 Naval Architecture Series.
880 Mining Engineering Series.
881 Petroleum Production and Natural-Gas 

Engineering Series.
890 Agricultural Engineering Series.
892 Ceramic Engineering Series.
893 Chemical Engineering Series.
894 Welding Engineering Series.
896 Industrial Engineering Series.
905 General Attorney Series.
920 Estate Tax Examining Series.
935 Hearing Examiner Series.
942 Deportation and Exclusion Examining 

Series.
954 Legal Assistance Series.
960 Adjudication Series.
1015 Museum Curator Series.
1210 Copyright Examining Series.
1220 Patent Administration Series.
1221 Patent Adviser Series.
1222 Patent Attorney Series.
1223 Patent Classifying Series. >
1224 Patent Examining Series.

1225 Patent Interference Examining Series.
1226 Design Patent Examining Series.
1241 Trade-Mark Examining Series.
1301 General Physical Science Series.
1306 Health Physics Series
1310 Physics Series.
1313 Geophysics Series.
1315 Hydrology Series.
1320 Chemistry Series.
1321 Metallurgy Series.
1330 Astronomy and Space Science Series. 
1340 Meteorology Series.
1350 Geology Series.
1360 Oceanography Series.
1370 Cartography Series.
1372 Geodesy Series.
1373 Cadastral Surveying Series.
1380 Forest Products Technology Series. 
1382 Food Technology Series. *
1384 Textile Technology Series.
1390 Technology Series.
1420 Archives Series.
1510 Actuary Series.
1520 Mathematics Series.
1529 Mathematical Statistician Series.
1530 Statistician Series.
1540 Cryptography Series.
1710 Education and Vocational Training 

Series.
1720 Education Research and Program 

Series.
1725 Public Health Educator Series.
Appendix C—[Reserved]
Appendix D—Confidential Statement of 
Employment and Financial Interests (for Use 
by Regular Government Employees)
Appendix E—Confidential Statement of 
Employment and Financial Interests (for Use 
by Special Government Employees)
Appendix F—Request for Approval of 
Outside Activity1
Appendix G—Annual Report of Outside 
Activity 1
Appendix H—Code of Ethics for Government 
Service

Any person in Government service should: 
Put loyalty to the highest moral principles 

and to country above loyalty to persons, 
party, or Government department.

Uphold the Constitution, laws, and legal 
regulations of the United States and all 
governments therein and never be a party to 
their evasion.

Give a full day’s labor for a full day’s pay; 
giving to the performance of his duties his 
earnest effort and best thought.

Seek to find and employ more efficient and 
economical ways of getting tasks 
accomplished.

Never discriminate unfairly by the 
dispensing of special favors or privileges to 
anyone, whether for remuneration or not; and 
never accept, for himself or his family, favors 
or benefits under circumstances which might 
be construed by reasonable persons as 
influencing the performance of his 
governmental duties.

Make no private promises of any kind 
binding upon the duties of office, since a 
Government employee has no private word 
which can be binding on public duty.

*35 FR 12909, Aug. 14,1970.

Engage in no business.with the 
Government, either directly or indirectly, 
which is inconsistent with the conscientious 
performance of his governmental duties.

Never use any information coming to him 
confidentially in the performance of 
governmental duties as a means for making 
private profit.

Expose corruption wherever discovered. 
Uphold these principles, ever conscious 

that public office is a public trust.
(This Code of Ethics was agreed to by the 

House of Representatives and the Senate as 
House Concurrent Resolution 175 in the 
Second Session of the 85th Congress. The 
Code applies to all Government Employees 
and Office Holders.)

PART 74—ADMINISTRATION OF 
GRANTS
Subpart A—General
Sec.
74.1 Purpose and scope of this part.
74.2 Scope of subpart.
74.3 Definitions.
74.4 Applicability of this part.
74.6 Deviations.
74.7 Special grant or subgrant conditions.
Subpart B—Cash Depositories
74.10 Physical segregation and eligibility.
74.11 Checks-paid basis letter of credit.
74.12 Minority-owned banks.

Subpart C—Bonding and Insurance
74.15 General.
74.16 Construction and facility 

improvement.
74.17 Fidelity bonds.
74.18 Source of bonds.

Subpart D—Retention and Access 
Requirements for Records
74.20 Applicability.
74.21 Length of retention period.
74.22 Starting date of retention period.
74.23 Substitution c microfilm.
74.24 Access to records.
74.25 Restrictions on public access.

Subpart E—Waiver of Single State Agency 
Requirements
74.30 Policy.
Subpart F—Grant-Related Income
74.40 Scope of subpart.
74.41 Meaning of program income.
74.42 General program income.
74.43 Program income—proceeds from sale 

of real property and from sale of 
equipment and supplies acquired for use.

74.44 Program income—royalties and other 
income earned from a copyrighted work.

74.45 Program income—royalties or 
equivalent income earned from patents 
or from inventions.

74.46 Program income—income after grant 
or subgrant support not otherwise 
treated.

74.47 Interest earned on advances of grant 
funds.

Subpart G—Cost Sharing or Matching
74.50 Scope of subpart.
74.51 Definitions.
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Sec.
74.52 Basic rule: Costs and contributions 

acceptable.
74.53 Qualifications and exceptions.
74.54 Valuation of donated services.
74.55 Valuation of donated supplies and 

loaned equipment or space.
74.56 Valuation of donated equipment, 

buildings, and land.
74.57 , Appraisal of real property.

Subpart H—Standards for Grantee and 
Subgrantee Financial Management Systems
74.60 Scope of subpart.
74.61 Standards.

Subpart I—Financial Reporting 
Requirements
74.70 Scope and applicability of subpart.
74.71 Definitions.
74.72 General.
74.73 Financial Status Report.
74.74 Federal Cash Transactions Report.
74.75 Request for Advance or 

Reimbursement.
74.76 Outlay report and request for 

reimbursement for construction 
programs.

Subpart J—Monitoring and Reporting of 
Program Performance
74.80 Scope of subpart.
74.81 Monitoring by recipients.
74.82 Performance reports under 

nonconstruction grants.
74.83 Performance reports under 

construction grants.
74.84 Significant developments between 

scheduled reporting dates.
74.85 Site visits.

Subpart K—Grant and Subgrant Payment 
Requirements
74.90 Scope of subpart.'
74.91 Definitions.
74.92 Basic standard.
74.93 Payment methods under 

nonconstruction grants.
74.94 Payment methods under construction 

grants.
74.95 Withholding of payments..
74.96 Requesting advances or 

reimbursements.
74.97 Payments to subgrantees.

Subpart L—Programmatic Changes and 
Budget Revisions
74.100 Scope and applicability of this 

subpart.
74.101 Relationship to cost principles.
74.102 Prior approval procedures.
74.103 Programmatic changes.
74.104 Budgets generally.
74.105 Budget revisions-nonconstruction 

projects.
74.106 Budget révisions-construction proj

ects.
74.107 Construction and nonconstruction 

work under the same grant or subgrant.
74.108 Authorized funds exceeding needs.

Subpart M—Grant and Subgrant Closeout, 
Suspension, and Termination
74.110 Definitions.
74.111 Closeout.
74.112 Amounts payable to the Federal 

Government.
74.113 Violation of terms.

Sec.
74.114 Suspension.
74.115 Termination.
74.116 Applicability to subgrants.

Subpart N—Forms for Applying for Grants
74.120 Scope of subpart.
74.121 Authorized forms and instructions for 

governmental organizations.
74.122 Preapplications' for Federal 

Assistance for governmental 
organizations.

74.123 Notice of preapplication review 
action for governmental organizations.

74.124 Application for Federal assistance 
(nonconstruction programs) for 
governmental organizations.

74.125 Application for Federal assistance 
(for construction programs) for 
governmental organizations.

74.126 Application for Federal assistance 
(short form) for governmental 
organizations.

74.127 Authorized forms and instructions for 
nongovernmental organizations.

Subpart O—Property
General
74.130 Scope and applicability of this 

subpart.
74.131 Prohibition against additional 

requirements..
74.132 Definitions.
74.133 Title to real property, equipment, and 

supplies.

Real Property
74.134 Real property.

Equipment and Supplies
74.135 Exemptions for equipment and 

supplies subject to certain statutes.
74.136 Rights to require transfer of 

equipment.
74.137 Use of equipment.
74.138 Replacement of equipment.
74.139 Disposition of equipment.
74.140 Equipment management 

requirements.
74.141 Supplies.

Federal Share of Real Property, Equipment,
and Supplies
74.142 Federal share of property.
74.143 Subgrantee’s share of market value 

or sales proceeds.

Intangible Personal Property
74.144 Inventions and patents.
74.145 Copyrights.

Subpart P—Procurement Standards
74.160 Scope of subpart; terminology.
74.161 General. •
74.162 Code of conduct.
74.163 Free competition.
74.164 Procedural requirements.
74.165 Requirement for governments to use 

formal advertising.
74.166 . Contract provisions.

Subpart Q—Cost Principles
74.170 Scope of subpart.
74.171 Governments.
74.172 Institutions of higher education.
74.173 Hospitals.
74.174 Other nonprofit organizations.
74.175 Subgrants and cost-type contracts.

Sec.
74.176 Costs allowable with approval. 
Appendix A—[Reserved]
Appendix B— [Reserved]
Appendix C—Principles for determining costs 

applicable to grants and contracts with 
State and local governments.

Appendix D—Part I—Principles for
. determining costs applicable to research 

and development under grants and 
contracts with educational institutions. 

Part II—Principles for determining costs 
applicable to training and other 
educational services under grants and 
contracts with educational institutions. 

Appendix E—Principles for determining costs 
applicable to research and development 
under grants and contracts with 
hospitals.

Appendix F—Principles for determining costs 
applicable to grants and contracts with 
nonprofit institutions.

Authority: 5 U.S.C. 301.

Subpart A—*General
§ 74.1 Purpose and scope o f this p a rt 

This part establishes uniform 
requirements for the administration of 
ED grants and principles for determining 
costs applicable to activities assisted by 
ED grants.

§ 74.2 Scope o f subpart 
This subpart contains general rules 

pertaining to this Part 74 (definitions, 
purpose and scope, applicability, and 
appeals) and procedures for control of 
deviations from the part.

§ 74.3 Definitions.
As used in this part:
“Awarding party” means (1) with 

respect to a grant, ED, and (2) with 
respect to a subgrant, the grantee. (See.
§ 74.4(b))

“Contract” means (except as used in 
the definitions for “grant” and 
"subgrant” in this section and except 
where qualified by “Federal”) a 
procurement contract under a grant or 
subgrant, and “subcontract” means a 
procurement subcontract under such a 
contract.

“Cost-type contract” means a contract 
or subcontract in which the contractor 
or subcontractor is paid on the basis of 
the costs it incurs, but the term does not 
include such subcontracts under a non
cost-type contract or subcontract.

“ED” means the U.S. Department of 
Education.

“Expenditure report” means: (1) For 
nonconstruction grants, the "Financial 
Status Report” (or other equivalent 
report); (2) for construction grants, the 
“Outlay Report and Request for 
Reimbursement for Construction 
Programs” (or other equivalent report). 
(See subpart I of this part.)

“Federally recognized Indian tribal 
government” means the governing body
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or a governmental agency of any Indian 
tribe, band, nation, or other organized 
group or community (including any 
Native village as defined in section 3 of 
the Alaska Native Claims Settlement 
Act, 85 Stat. 688) certified by the 
Secretary of the Interior as eligible for 
the special programs and services 
provided by him through the Bureau of 
Indian Affairs. However, for policies 
applicable to tribal government 
hospitals and institutions of higher 
education, see § 74.4(c), “Applicability 
of this part.”

“Government” means a State or local 
government or a Federally recognized 
Indian tribal government. However, for 
policies applicable to government 
hospitals and institutions of higher 
education, see § 74.4(c), "Applicability 
of this part.”

“Grant” means an award of financial 
assistance in the form of money, or 
property in lieu of money, by the Federal 
Government to an eligible recipient. The 
term includes such financial assistance 
when provided by contract, but does not 
include any Federal procurements 
subject to the procurement regulations 
in 41 CFR, nor does it include technical 
assistance, which provides services 
instead of money, or other assistance in 
the form of revenue sharing, loans, loan 
guarantees, interest subsidies, 
insurance, or direct appropriations.
Also, the term does not include 
assistance, such as a fellowship or other 
lump sum award, which the recipient is 
not required to account for on an actual 
cost basis.

"Grantee” means the government, 
nonprofit corporation, or other legal 
entity to which a grant is awarded and 
which is accountable to the Federal 
Government for the use of the funds 
provided. The grantee is the entire legal 
entity even if only a particular 
component of the entity is designated in 
the award document. For example, a 
grant award document may name as the 
grantee an agency of a State, or one 
school or campus of a university. In 
these cases, the granting agency usually 
intends, or actually requires, that the 
named component assume primary or 
sole responsibility for administering the 
grant-assisted project or program. 
Nevertheless, the naming of a 
component of a legal entity as the 
grantee in a grant award document shall 
not be construed as relieving the whole 
legal entity from accountability to the 
Federal Government for the use of the 
funds provided. (This definition is not 
intended to affect the eligibility 
provisions of grant programs in which 
eligibility is limited to organizations, 
such as State educational agencies,

which may be only components of a 
legal entity.) The term “grantee” does 
not include any secondary recipients 
such as subgrantees, contractors, etc., 
who may receive funds from a grantee 
pursuant to a grant.

“Local government” means a local 
unit of government including specifically 
a county, municipality, city, town, 
township, local public authority, school 
district, special district, intrastate 
district, council of governments 
(whether or not incorporated as a 
nonprofit corporation under State law), 
"sponsor or sponsoring local 
organization” of a watershed project (as 
defined in 7 CFR 620.2, 40 F R 12472, 
March 19,1975), any other regional or 
interestate government entity, or any 
agency or instrumentality of a local 
government. However, for policies 
applicable to government hospitals and 
institutions of higher education, see 
§ 74.4(c), “Applicability of this part.”

“OMB” means the Office of 
Management and Budget within the 
Executive Office of the President.

“Recipient” means grantee or 
subgrantee. (See § 74.4(b).)

“State” means any of the several 
States of the United States, the District 
of Columbia, the Commonwealth of 
Puerto Rico, any territory or possession 
of the United States, or any agency or 
instrumentality of a State exclusive of 
local governments. However, for 
policies applicable to government 
hospitals and institutions of higher 
education, see § 74.4(c), "Applicability 
of this part.”

“Subgrant” means an award of 
financial assistance in the form of 
money, or property in lieu of money, 
made under a grant by a grantee to an 
eligible subgrantee. The term includes 
financial assistance when provided by 
contract, but does not include 
procurements; nor does it include any 
form of assistance which is excluded 
from the definition of “grant” in this 
section.

“Subgrantee” means the government, 
nonprofit corporation, or other legal 
entity to which a subgrant is awarded 
and which is accountable to the grantee 
for the use of the funds provided. The 
subgrantee is the entire legal entity even 
if only a particular component of the 
entity is designated in the subgrant 
award document.

‘Terms of a grant or subgrant” means 
all requirements of the grant or 
subgrant, whether in statute, 
regulations, the award document or 
elsewhere.

§ 74.4 Applicability of this part.
(a) General. Except where 

inconsistent with Federal statutes,

regulations, or other terms of a grant, 
this part applies to all ED grants. 
However, unless expressly made 
applicable by ED, this part shall not 
apply when the grantee is a Federal 
agency, foreign government or 
organization, international organization 
such as the United Nations, for-profit 
organization, or individual.

(b) Subgrants. For each substantive 
provision in this part, either the 
language of the provision itself or other 
text in the same subpart will indicate 
whether the provision affects only 
grants, only subgrants, or both. Use of 
the term “recipient” (as defined in
§ 74.3) in a provision shall be taken as 
referring equally to grantees and 
subgrantees. Similarly, use of the term 
"awarding party” (as defined in § 74.3) 
shall be taken as referring equally to 
granting agencies and to grantees 
awarding subgrants. However, unless 
expressly made applicable by ED this 
part need not be applied by the grantee 
to a subgrant if the subgrantee is a 
Federal agency, foreign government or 
organization, international organization 
such as the United Nations, for-profit 
organization, or individual.

(c) Public institutions o f higher 
education and hospitals. Grants and 
subgrants to institutions of higher 
education and hospitals operated by a 
government shall be subject only to 
provisions of this subpart that apply to 
nongovernmental organizations.

§ 74.6 Deviations.
(a) Except as provided in § 7417, a 

deviation is any exception to this part 
not required by Federal statute without 
allowance of agency discretion. A 
deviation may be either:

(1) Use of any policy, procedure, formt 
standard, or grant or subgrant term 
which is inconsistent with an applicable 
provision of this part, or

(2) Failure to use any applicable 
policy, procedure, form, standard, or 
grant or subgrant term which is required 
by this part.

(b) In order to maintain uniformity to 
the greatest extent feasible, deviations 
shall be kept to a minimum. A deviation, 
whether proposed by an applicant, a 
recipient, or an official of ED may be 
authorized only when it is necessary to 
meet programmatic objectives, or to 
conserve grant funds, or when it is 
otherwise essential in the public 
interest.

(c) Except as provided in paragraph
(d) of this section, a deviation from this 
part may be made only when authorized 
by the Secretary.
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§ 74.7 Special grant or subgrant 
conditions.

(a) Without regard to the deviation 
control procedures of § 74.6, special 
grant conditions more restrictive than 
those prescribed in this part 74 may be 
imposed as needed when ED has 
determined that the grantee:

(1) Is financially unstable,
(2) Has a history of poor performance, 

or
(3) Has a management system which 

does not meet the standards of this part.
(b) When special conditions are 

imposed under paragraph (a) of this 
section, the grantee will be notified in 
writing:

(1) Why the special conditions were 
imposed and

(2) What corrective action is needed.

Furthermore, in accordance with OMB 
Circulars A-102 and A-110, OMB and 
other Federal agencies in a granting 
relationship with the grantee will be 
provided copies of the notice to the 
grantee.

(c) Grantees may apply the provisions 
of paragraphs (a) and (b) of this section 
to their subgrantees. Whenever they do 
so, a copy of the notice to the 
subgrantee shall be furnished to ED.

Subpart B—Cash Depositories

§ 74.10 Physical segregation and 
eligibility.

Except as provided in § 74.11, 
awarding parties shall not impose grant 
or subgrant terms which:

(a) Require the recipient to use a 
separate bank account for the deposit of 
grant or subgrant funds, or

(b) Establish any eligibility 
requirements for banks or other 
financial institutions in which recipients 
deposit grant or subgrant funds.

§ 74.11 Checks-paid basis letter of credit
A separate bank account shall be 

used when payments under letter of 
credit are made on a “checks-paid” 
basis. A checks-paid basis letter of 
credit is one under which funds are not 
drawn until the recipient’s checks have 
been presented to its bank for payment. 
(See Subpart K for definition of "letter of 
credit.”)

§ 74.12 Minority-owned banks.
Consistent with the national goal of 

expanding opportunities for minority 
business enterprises, grantees and 
subgrantees are encouraged to use 
minority-owned banks. Upon request,
ED will furnish a list of minority-owned 
banks.

Subpart C—Bonding and Insurance
§74.15 General.

In administering grants and subgrants, 
recipients shall observe their regular 
requirements and practices with respect 
to bonding and insurance. No additional 
bonding and insurance requirements, 
including fidelity bonds, shall be 
imposed by the terms of the grant or 
subgrant except as provided in §§ 74.16 
through 74.18.

§ 74.16 Construction and facility 
improvement.

(a) Scope o f this section. This section 
covers requirements for bid guarantees, 
performance bonds, and payments 

.bonds when the recipient will contract 
for construction or facility improvement 
(including alterations and renovations of 
real property) under a grant or subgrant.

(b) Definitions. (1) “Bid guarantee” 
means a firm commitment such as a bid 
bond, certified check, or other 
negotiable instrument accompanying a 
bid as assurance that the bidder will, if 
its bid is accepted, execute the required 
contractual documents within the time 
specified.

(2) “Performance bond” means a bond 
executed in connection with a contract 
to secure fulfillment of all the 
contractor’s obligations under the 
contract.

(3) “Payment bond” means a bond 
executed in connection with a contract 
to assure payment as required by law of 
all persons supplying labor and material 
in the execution of the work provided 
for in the contract.

(c) Bids and contacts o f $100,000 or 
less. The recipient shall follow its own 
requirements and practices relating to 
bid guarantees, performance bonds, and 
payment bonds.

(d) Bids and contracts exceeding 
$100,000. The recipient may follow its 
own regular policy and requirements if * 
the Secretary has determined that the 
Federal Government’s interest will be 
adequately protected. If this 
determination has not been made, the 
minimum requirements shall be as 
follows:

(1) A bid guarantee from each bidder 
equivalent to 5 percent of the bid price;

(2) A performance bond on the part of 
the contractor for 100 percent of the 
contract price; and

(3) A payment bond on the part of the 
contractor for 100 percent of die 
contract price.

§74.17 Fidelity bonds.
(a) If the grantee is not a government, 

ED may require it to carry adequate 
fidelity bond coverage where the 
absence of coverage for the grant-

supported activity is considered as 
creating an unacceptable risk.

(b) If the subgrantee is not a 
government, ED or the grantee may 
require that it carry adequate fidelity 
bond coverage where the absence of 
coverage for the subgrant-supported 
activity is considered as creating an 
unacceptable risk.

(c) A fidelity bond is a bond 
indemnifying the recipient against losses 
resulting from the fraud or lack of 
integrity, honesty or fidelity of one or 
more employees, officers or other 
persons holding a position of trust.

§ 74.18 Source of bonds.
Any bonds required under 

§§ 74.16(d)(1) through (3) or 74.17 shall 
be obtained from companies holding 
certificates of authority as acceptable 
sureties (31CFR Part 223). A list of these 
companies is published annually by the 
Department of the Treasury in its 
Circular 570.

Subpart D—Retention and Access 
Requirements for Records
§74.20 Applicability.

(a) Except as provided in paragraph
(b) of this section, this subpart applies to 
all financial and programmatic records, 
supporting documents, statistical 
records and other records of recipients 
and of contractors and subcontractors 
under grants and subgrants, which are:

(1) Required to be maintained by the 
terms of an ED grant, or

(2) Otherwise reasonably considered 
as pertinent to an ED grant.

(b) This subpart does not apply to 
records maintained by the contractor or 
subcontractor for any of the following 
types of awards it has received under a 
grant or subgrant:

(1) Any contract or subcontract of 
$10,000 or less, or

(2) Any contract or subcontract 
awarded using the formal advertising 
method of procurement, whether or not 
required to be so awarded, or

(3) Any subcontract awarded under a 
contract or subcontract described in 
paragraph (b)(2) of this section.

§ 74.21 Length of retention period.
(a) Except as provided in paragraphs

(b) and (c) of this section, records shall 
be retained for 3-years from the starting 
date specified in § 74.22.

(b) If any litigation, claim, negotiation, 
audit or other action involving the 
records has been started before the 
expiration of the 3-year period, the 
records shall be retained until 
completion of the action and resolution 
of all issues which arise from it, or until 
the end of the regular 3-year period, 
whichever is later.
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(c) In order to avoid duplicate 
recordkeeping, awarding parties may 
make special arrangements with 
recipients to retain any records which 
are continuously needed for joint use. 
The awarding party will request transfer 
of records to its custody when it 
determines that the records possess 
long-term retention value. When the 
records are transferred to or maintained 
by the awarding party the 3-year 
retention requirement is not applicable 
to the recipient.

§ 74.22 Starting date of retention period.
(a) General. (1) Where ED grant 

support is continued or renewed at 
annual or other intervals, the retention 
period for the records of each funding 
period starts on the day the grantee 
submits to ED its single or last 
expenditure report for that period. 
However, if ED grant support is 
continued or renewed quarterly, the 
retention period for each year’s records 
starts on the day the grantee submits to 
ED its expenditure report for the last 
quarter of the Federal fiscal year. In all 
other cases, the retention period starts 
on the day the grantee submits its final 
expenditure report to ED. If an 
expenditure report has been waived, the 
retention period starts on the day the 
report would have been due. 
“Expenditure report” is defined in § 74.3.

(2) Exceptions to this paragraph are 
contained in paragraphs (b) through (d) 
of this section.

(b) Equipment records. The retention 
period for the equipment records 
required by § 74.140(a) starts from the 
date of the equipment’s disposition
(§ 74.139) or replacement (§ 74.138) or 
transfer at the direction of the awarding 
party (§ 74.136).

(c) Records for income transactions 
after grant or subgrant support. (1) In 
some cases an ED requirement 
concerning the disposition of program 
income, as defined in subpart F of this 
part, will be satisfied by applying the 
income to costs incurred after expiration 
or termination of grant or subgrant 
support for the activity giving rise to the 
income. In such a case, the retention 
period for the records pertaining to the 
costs starts from the end of the 
recipient’s fiscal year in which the costs 
are incurred.

(2) In some cases, there may be an ED 
requirement concerning the disposition 
of copyright royalties or other program 
income which is earned after expiration 
or termination of grant or subgrant 
support. Where there is such a 
requirement, the retention period for the 
records pertaining to the earning of the 
income starts from the end of the 

•  recipient’s fiscal year in which the

income is earned. (See subpart F of this* 
part.)

(d) Indirect cost rate proposals, cost 
allocation plans, etc.—(1) Applicability. 
This paragraph applies to the following 
types of documents, and their supporting 
records:

(1) Indirect cost rate computations or 
proposals:

(ii) Cost allocation plans under 
Appendix C to this part; and

(iii) Any similar accounting 
computations of the rate at which a 
particular group of costs is chargeable 
(such as computer usage chargeback 
rates or composite fringe benefit rates).

(2) I f subm itted for negotiation. If the 
proposal, plan, or other computation is 
required to be submitted to the Federal 
Government (or to the grantee) to form 
the basis for negotiation of the rate, then 
the 3-year retention period for its 
supporting records starts from the date 
of such submission.

(3) I f not subm itted for negotiation. If 
the proposal, plan, or other computation 
is not required to be submitted to the 
Federal Government (or to the grantee) 
for negotiation purposes, then die 3-year 
retention period for the proposal, plan, 
or computation and its supporting 
records starts from the end of the fiscal 
year (or other accounting period) 
covered by the proposal, plan, or other 
computation.

§ 74.23 Substitution of microfilm.
Copies made by microfilming, 

photocopying, or similar methods may 
be substituted for the original records.

§ 74.24 Access to records.
(a) Records o f grantees. The Secretary 

and the Comptroller General of the 
United States, or any of their authorized 
representatives, shall have the right of 
access to any books, documents, papers, 
or other records of the grantee which are 
pertinent to the ED grant, in order to 
make audit, examination, excerpts, and 
transcripts.

(b) Records o f subgrantees. The 
Secretary, the Comptroller General of 
the United States, and the grantee, or 
any of their authorized representatives, 
shall have the right of access to any 
books, documents, papers, or other 
records of the subgrantee which are 
pertinent to the ED grant, in order to 
make audit, examination, excerpts, and 
transcripts.

(c) Records o f contractors and 
subcontractors. Except as provided in 
§ 74.20(b), the Secretary, the 
Comptroller General of the United 
States, the grantee, and (if the contract 
was awarded under a subgrant) the 
subgrantee, or any of their authorized 
representatives, shall have the right of

access to any books, documents, papers, 
or other records of the contractor or 
subcontractor which are pertinent to the 
ED grant, in order to make audit, 
examination, excerpts, and transcripts.

(d) Expiration o f right o f access. The 
rights of access in this section shall not 
be limited to the required retention 
period but shall last as long as the 
records are retained.

§ 74.25 Restrictions on public access.
Unless required by Federal statutes, 

awarding parties may not impose grant 
or subgrant terms which limit public 
access to records covered by this 
subpart except after a determination by 
ED that the records must be kept 
confidential and would have been 
excepted from disclosure under ED’s 
“Freedom of Information” regulation 
(Part 5 of this title) if the records had 
belonged to ED. This section does not 
require recipients or their contractors 
and subcontractors to permit public 
access to their records.

Subpart E—-Waiver of Single State 
Agency Requirements
§74.30 Policy.

Requests to ED from Governors, or 
other duly constituted State authorities, 
for waiver of single State agency 
requirements in accordance with section 
204 of the Intergovernmental 
Cooperation Act of 1968 will be given 
expeditious handling. Whenever 
possible, such requests will be granted.

Subpart F—Grant-Related Income

§ 74.40 Scope of subpart
This subpart contains policies and 

requirements relating to (a) program 
income and (b) interest and other 
investment income earned on advances 
of grant funds.

§ 74.41 Meaning of program income.
(a) Except as explained in paragraphs

(b) and (c) of this section, program 
income means gross income earned by a 
recipient from activities part or all of the 
cost of which is either borne as a direct 
cost by a grant or counted as a direct 
cost towards meeting a cost sharing or 
matching requirement of a grant. It 
includes but is not limited to such 
income in the form of fees for services 
performed during the grant or subgrant 
period, proceeds from sale of tangible 
personal or real property, usage or 
rental fees, and patent or copyright 
royalties. If incoirie meets this definition, 
it shall be considered program income 
regardless of the method used to 
calculate the amount paid to the 
recipient—whether, for example, by a 
cost-reimbursement method or fixed
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price arrangement. Nor will the fact that 
the income is earned by the recipient 
from a Federal procurement contract or 
from a procurement contract under a 
Federal grant awarded to another party 
affect the income’s classification as 
program income.

(b) For research grants that are 
subject to an institutional cost-sharing 
agreement, income shall be considered 
program income only if it is earned from 
an activity part or all of the cost of 
which is borne as a direct cost by the 
Federal grant funds. An institutional 
cost-sharing agreement is one entered 
into between ED and a grantee covering 
all of ED’s research project grants to the 
grantee in the aggregate.

(c) The following shall not be 
considered program income:

i l)  Revenues raised by a government 
recipient under its governing powers, 
such as taxes, special assessments, 
levies, and fines. (However, the receipt 
and expenditure of such revenues shall 
be recorded as a part of grant or 
subgrant project transactions when such 
revenues are specifically earmarked for 
the project in accordance with the terms 
of the grant or subgrant.)

(2) Tuition and related fees received 
by an institution of higher education for 
a regularly offered course taught by an 
employee performing under a grant or 
subgrant.

(d) For the purposes of this subpart, 
program income is divided into several 
categories. Each category is treated in a 
separate section of this subpart.

§ 74.42 General program income.
(a) Definition. General program 

income means all program income 
accruing to a grantee during the period 
of grant support or to a subgrantee 
during the period of subgrant support, , 
other than the special categories of such 
income treated in § § 74.43 through 74.45.

(b) Use. (1) General program income 
shall be retained by the recipient and 
used in accordance with one or a 
combination of the alternatives in 
paragraphs (c), (d), and (e) of this 
section, as follows: The alternative in 
paragraph (c) of this section may always 
be used by recipients and must be used 
if neither of the other two alternatives is 
permitted by the terms of the grant. The 
alternatives in paragraphs (d) or (e) of 
this section may be used only if 
expressly permitted by the terms of the 
grant. In specifying alternatives that 
may be used, the terms of the grant may 
distinguish between income earned by 
the grantee and income earned by 
subgrantees and between the sources, 
kinds, or amounts of income.

(2) The terms of a subgrant may 
restrict the use of general program

income earned by the subgrantee to only 
one or some of the alternatives 
permitted by the terms of the grant, but 
the alternative in paragraph (c) of this 
section shall always be permitted.

(c) Deduction alternative. (1) Under 
this alternative, the income is used for 
allowable costs of the project or 
program. If there is a cost-sharing or 
matching requirement, costs borne by 
the income may not count toward 
satisfying that requirement. Therefore, 
the maximum percentage of Federal 
participation is applied to the net 
amount determined by deducting the 
income from total allowable costs and 
third-party in-kind contributions. The 
income shall be used for current costs 
unless ED authorizes deferral to a later 
period.

(2) To illustrate this alternative, 
assume a project in which the grantee 
incurs $100,000 of allowable costs and 
receives no third-party in-kind 
contributions. If the grantee earns 
$10,000 in general program income and 
this alternative applies, that $10,000 
must be deducted from the $100,000 
before applying the maximum 
percentage of Federal participation. If 
that percentage is 90 percent, the most 
that could be paid to the grantee would 
therefore be $81,000 (90 percent times 
$90,000).

(d) Cost-sharing or matching 
alternative. (1) Under this alternative, 
the income is used for allowable costs of 
the project or program but, in this case, 
the costs borne by the income may 
count toward satisfying a cost-sharing 
or matching requirement. Therefore, the 
maximum percentage of Federal 
participation is applied to total 
allowable costs and third-party in-kind 
contributions. The income shall be used 
for current costs unless ED authorizes 
deferral to a later period.

(2) To illustrate this alternative, 
assume the same situation as in 
paragraph (c)(2) of this section. Under 
this alternative, the 90 percent maximum 
percentage of participation would be 
applied to the full $100,000, and $90,000 
could therefore be paid to the grantee.
(It should be noted that if $20,000 of 
general program income is earned, only 
$80,000 could be paid, since a grant 
cannot pay for costs which have been 
borne by general program income.)

(e) Additional costs alternative.
Under this alternative, the income is 
used for costs which are in addition to 
the allowable costs of the project or 
program but which nevertheless further 
the objectives of the-Federal statute 
under which the grant was made. 
Provided that the costs borne by the 
income further the broad objectives of 
that statute, they need not be of a kind

that would be permissible as charges to 
Federal funds.

Examples of purposes for which the 
income may be used are:

(1) Expanding the project or program.
(2) Continuing the project or program 

after grant or subgrant support ends.
(3) Supporting other projects or 

programs that further the broad 
objectives of the statute.

(4) Obtaining equipment or other 
assets needed for the project or program 
or for other activities that further the 
statute’s objectives.

§ 74.43 Program income—proceeds from 
sale of real property and from sale of 
equipment and supplies acquired for use.

The following kinds of program 
income shall be governed by subpart O 
of this part:

(a) Proceeds from the sale of real 
property purchased or constructed under 
a grant or subgrant.

(b) Proceeds from the sale of 
equipment and supplies fabricated or 
purchased under a grant or subgrant and 
intended primarily for use in the grant
or subgrant-supported project or 
program rather than for sale or rental.

§ 74.44 Program income—royalties and 
other income earned from a copyrighted 
work.

(a) This section applies to royalties, 
license fees, and other income earned by 
a recipient from a copyrighted work 
developed under the grant or subgrant. 
Income of that kind is covered by this 
section whether a third party or the 
recipient itself acts as the publisher, 
seller, exhibitor, or performer of the 
copyrighted work. In some cases the 
recipient incurs costs to earn the income 
but does not charge these costs to ED 
grant funds, to required cost-sharing or 
matching funds, or to other program 
income. Costs of that kind may be 
deducted from the gross income in order 
to determine how much must be treated 
as program income.

(b) The terms of the grant govern the 
disposition of income subject to this 
section. If the terms do not treat this 
kind of income, there are no ED 
requirements governing the disposition. 
A grantee is iiot prohibited from 
imposing requirements of its own on the 
disposition of this kind of income which 
is earned by its subgrantees provided 
those requirements are in addition to 
and not inconsistent*with any 
requirements imposed by the terms of 
the grant.

§ 74.45 Program income—royalties or 
equivalent income earned from patents or 
from inventions.

Disposition of royalties or equivalent 
income earned on patents or inventions
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arising out of activities assisted by a 
grant or subgrant shall be governed by 
determinations made or agreements 
entered into under ED’s patent 
regulations. (See parts 6 and 8 of this 
title.) If the determination or agreement 
does not provide for the disposition of 
the royalties or equivalent income, the 
disposition shall be in accordance with 
the recipient’s own policies.

§ 74.46 Program income-income after 
grant or subgrant support not otherwise 
treated.

(a) This section applies to program 
income not treated elsewhere in this 
part which arises from or is attributable 
to an activity while supported by a grant 
or subgrant but which does not accrue 
until after the period of grant or 
subgrant support. An example is 
proceeds from the sale or rental of a 
residual inventory of merchandise 
fabricated or purchased by a grant- 
supported workshop during the period of 
support.

(b) The terms of the grant govern the 
disposition of income subject to this 
section. If the terms do not treat this 
kind of income, there are no ED 
requirements governing the disposition. 
A grantee is not prohibited from 
imposing requirements of its own on the 
disposition of this kind of income which 
is earned by its subgrantees provided 
those requirements are in addition to 
and not inconsistent with any 
requirements imposed by the terms of 
the grant.

§ 74.47 Interest earned on advances of 
grant funds.

(a) Except when exempted by Federal 
statute (see paragraph (b) of this section 
for the principal exemption), grantees 
shall remit to the Federal Government 
any interest or other investment income 
earned on advances of ED grant funds. 
This includes any interest or investment 
income earned by subgrantees and cost- 
type contractors on advances to them 
that are attributable to advances of ED 
grant funds to the grantee. Unless the 
grantee receives other instructions from 
the responsible ED official, the grantee 
shall remit the amount due by check or 
money order payable to the Department 
of Education.

(b) In accordance with the 
Intergovernmental Cooperation Act of 
1968 (Pub. L. 90-577), States, as defined 
in the act, shall not be accountable to 
the Federal Government for interest or 
investment income earned by the State 
itself, or by its subgrantees, where this

income is attributable to grants-in-aid, 
as defined in the act (.42 U.S.C. 4213).1

(c) Recipients are cautioned that they 
are subject to the provisions in § 74.61(e) 
for minimizing the time between the 
transfer of advances and their 
disbursement. Those provisions apply 
even if there is no accountability to the 
Federal Government for interest or other 
investment income earned on the 
advances.

Subpart G—Cost Sharing or Matching

§ 74.50 Scope of subpart
(a) This subpart contains rules for 

satisfying Federal requirements for cost 
sharing or matching. These rules apply 
whether the cost sharing or matching is 
required by Federal statute or by other 
terms of the grant.

(b) ED and a grantee may enter into 
an institutional cost-sharing agreement 
covering all of ED’s research project 
grants to that grantee in the aggregate. 
Except as provided by the institutional 
cost-sharing agreement, this subpart 
applies to the satisfaction of the 
grantee’s obligation under the 
agreement, as well as to the satisfaction 
of cost-sharing or matching 
requirements that apply only to a single 
grant.

§ 74.51 Definitions.
For purposes of this subpart:
“Cost sharing or matching” means the 

value of third-party in-kind 
contributions and that portion of the 
costs of a grant-supported project or 
program not borne by the Federal 
Government.

“Equipment” has the same meaning 
given to that term in § 74.132, except 
that instead of “acquisition cost,” the 
words “market value at the time of 
donation” shall be substituted.

“Supplies” means all tangible 
personal property other than 
“equipment” as defined in this section.

“Third-party in-kind contributions” 
means property or services which 
benefit a grant-supported project or 
program and which are contributed by 
non-Federal third parties without charge 
to the grantee, the subgrantee, or a cost- 
type contractor under the grant or 
subgrant.

1 “State” is defined in the act to include any 
agency or instrumentality of a State, and the 
definition does not exclude a hospital or institution 
of higher education which is such an agency or 
instrumentality. “Grant-in-aid” is defined in the act 
to exclude “payments under research and 
development contracts or grants which are awarded 
directly and on similar terms to all qualifying 
organizations, whether public or private.” (42 U.S.C. 
4201)

§ 74.52 Basic rule: Costs and 
contributions acceptable.

With the qualifications and 
exceptions listed in § 74.53, a cost
sharing or matching requirement may be 
satisfied by either or both of the 
following:

(a) Allowable costs incurred by the 
grantee, the subgrantee, or a cost-type 
contractor under the grant or subgrant. 
This includes allowable costs borne by 
non-Federal grants or by other cash 
donations from non-Federal third 
parties.

(b) The value of third-party in-kind 
contributions applicable to the period to 
which the cost-sharing or matching 
requirement applies.

§ 74.53 Qualifications and exceptions.
(a) Costs borne by other Federal 

grants. (1) Except as provided by 
Federal statute, a cost-sharing or 
matching requirement may not be met 
by costs borne by another Federal grant. 
This prohibition does not apply to costs 
borne by general program income 
earned from a contract awarded under 
another Federal grant.

(2) For the purposes of this part, 
general revenue sharing funds under 31 
U.S.C. 1221 are not considered a Federal 
grant. Therefore, in the absence of any 
provision of Federal statute to the 
contrary, allowable costs borne by these 
funds may count towards satisfying a 
cost-sharing or matching requirement.

(b) Costs or contributions counted 
towards other Federal cost-sharing 
requirements. Neither costs nor the 
values of third-party in-kind 
contributions may count towards 
satisfying a cost-sharing or matching 
requirement of an ED grant if they have 
been or will be counted towards 
satisfying a cost-sharing or matching 
requirement of another Federal grant, a 
Federal procurement contract, or any 
other award of Federal funds.

(c) Costs financed by general program 
income. Costs financed by general 
program income, as defined in § 74.42, 
shall not count towards satisfying a 
cost-sharing or matching requirement of 
the ED grant supporting the activity 
giving rise to the income unless the 
terms of the grant expressly permit the 
income to be used for cost sharing or 
matching. (This is the alternative for use 
of general program income described in 
§ 74.42(d).)

(d) Records. Costs and third-party in- 
kind contributions counting towards 
satisfying a cost-sharing or matching 
requirement must be verifiable from the 
records of recipients or cost-type 
contractors. These records must show 
how the value placed on third-party in- 
kind contributions was arrived at. To
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the extent feasible, volunteer services 
shall be supported by the same methods 
that the organization uses to support the 
allocability of its regular personnel 
costs.

(e) Special standards for third-party 
in-kind contributions. (1) Third-party in- 
kind contributions shall count towards 
satisfying a cost-sharing or matching 
requirement only where, if the party 
receiving the contributions were to pay 
for them, the payments would be 
allowable costs.

(2) A third-party in kind contribution 
shall not count as direct cost sharing or 
matching where, if the party receiving 
the contribution were to pay for it, the 
payment would be an indirect cost. 
Cost-sharing or matching credit for such 
contributions shall be given only if the 
recipient or contractor has established, 
along with its regular indirect cost rate, 
a special rate for allocating to individual 
projects or programs the value of the 
contributions. v

(3) The values placed on third-party 
in-kind contributions for cost-sharing or 
matching purposes shall conform to the 
rules in the succeeding sections of this 
subpart. If a third-party in-kind 
contribution is of a type not treated in 
those sections, the value placed upon it 
shall be fair and reasonable.

§ 74.54 Valuation of donated services.
(a) Volunteer services. Unpaid 

services provided to a recipient by 
individuals shall be valued at rates 
consistent with those ordinarily paid for 
similar work in the recipient’s 
organization. If the recipient does not 
have employees performing similar 
work, the rates shall be consistent with 
those ordinarily paid by other employers 
for similar work in the same labor 
market. In either case, a reasonable 
amount for fringe benefits may be 
included in the valuation.

(b) Employees o f other organizations. 
When an employer other than a 
recipient or cost-type contractor 
furnishes free of charge the services of 
an employee in the employee’s normal 
line of work, the services shall be 
valued at the employee’s regular rate of 
pay exclusive of the employer’s fringe 
benefits and overhead costs. If the 
services are in a different line of work, 
paragraph (a) of this section shall apply.

§ 74.55 Valuation of donated supplies and 
loaned equipment or space.

(a) If a third party donates supplies, 
the contribution shall be valued at the 
market value of the supplies at the time 
of donation.

(b) If a third party donates the use of 
equipment or space in a building but 
retains title, the contribution shall be

valued at the fair rental rate of the 
equipment or space.

§ 74.56 Valuation of donated equipment, 
buildings, and land.

If a third party donates equipment, 
buildings, or land, and title passes to a 
recipient, the treatment of the donated 
property shall depend upon the purpose 
of the grant or subgrant, as follows:

(a) Awards for capital expenditures. If 
the purpose of the grant or subgrant is to 
assist the recipient in the acquisition of 
property, the market value of that 
property at the time of donation may be 
counted as cost sharing or matching.

(b) Other awards. If assisting in the 
acquisition of property is not the 
purpose of the grant or subgrant, the 
following rules apply:

(1) If approval is obtained from the 
awarding party, the market value at the 
time of donation of the donated 
equipment or buildings and the fair 
rental rate of the donated land may be 
counted as cost sharing or matching. In 
the case of a subgrant, the terms of the 
ED grant may require that the approval 
be obtained from ED as well as the 
grantee. In all cases, the approval may 
be given only if a purchase of the 
equipment or buildings or a purchase or 
rental of the land would be approved as 
an allowable direct cost.

(2) If approval is not obtained under 
paragraph (b)(1) of this section, no 
amount may be counted for donated 
land, and only depreciation or use 
allowances may be counted for donated 
equipment and buildings. The 
depreciation or use allowances for this 
property are not treated as third-party 
in-kind contributions. Instead, they are 
treated as costs incurred by the 
recipient. They are computed and 
allocated (usually as indirect costs) in 
accordance with the cost principles 
specified in subpart Q of this part, in the 
same way as depreciation or use 
allowances for purchased equipment 
and buildings. The amount of 
depreciation or use allowances for 
donated equipnymt and buildings is 
based on the property’s market value at 
the time it was donated.

§ 74.57 Appraisal of real property.
In some cases under §§ 74.55 and 

74.56, it will be necessary to establish 
the market value of land or a building or 
the fair rental rate of land or of space in 
a building. In these cases, ED may 
require that the market value or fair 
rental rate be established by a certified 
real property appraiser (or by a 
representative of the U.S. General 
Services Administration, if available) 
and that the value or rate be certified by 
a responsible official of the party to

which the property or its use is donated. 
For subgrants, this requirement may also 
be imposed by the grantee.

Subpart H—Standards for Grantee and 
Subgrantee Financial Management 
Systems

§ 74.60 Scope of subpart.
This subpart prescribes standards for 

financial management systems- of grant- 
and subgrant-supported activities. 
Awarding parties shall not impose 
additional standards on recipients 
unless specifically provided for in a 
Federal statute (e.g. the Joint Funding 
Simplification Act, Pub. L. 93-510) or 
these regulations. However, suggestions 
and assistance may be provided in 
establishing or improving financial 
management systems when needed or 
requested;

§ 74.61 Standards.
Grantees and subgrantees shall meet 

the following standards for their grant 
and subgrant financial management 
systems.

(a) Financial reporting. Accurate, 
current, and complete disclosure of the 
financial results of each project or 
program shall be made in accordance 
with the financial reporting 
requirements of the grant or subgrant. 
The terms of grants arid subgrants shall 
not require financial reporting on the 
accrual basis if the recipient’s 
accounting system is maintained on the 
cash basis. When accrual reporting is 
statutorily required, a recipient whose 
accounting system is not maintained on 
that basis shall not be required to 
convert it to the accrual basis: the 
recipient may develop the accrual 
information through an analysis of the 
documentation on hand.

(b) Accounting records. Records 
which identify adequately the source 
and application of funds for grant- or 
subgrant-supported activities shall be 
maintained. These records shall contain 
information pertaining to grant or 
subgrant awards, authorizations, 
obligations, unobligated balances, 
assets, outlays, income, and, if the 
recipient is a government, liabilities.

(c) Internal control. Effective control 
and accountability shall be maintained 
for all grant or subgrant cash, real and 
personal property covered by subpart O 
of this part, and other assets. Recipients 
shall adequately safeguard all such 
property and shall assure that it is used 
solely for authorized purposes.

(d) Budgetary control. The actual and 
budgeted amounts for each grant or 
subgrant shall be compared. If 
appropriate or specifically required, 
recipients shall relate financial
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information to performance or 
productivity data, including the 
production of unit cost information. If 
unit cost data are required, estimates 
based on available documentation will 
be accepted whenever possible.

(e) Advance payments. Procedures 
shall be established to minimize the 
time elapsing between the advance of 
Federal grant or subgrant funds and 
their disbursement by the recipient. 
When advances are made by a letter-of- 
credit method, the recipient shall make 
drawdowns as close as possible to the 
time of making disbursements. Grantees 
advancing cash to subgrantees shall 
conform sustantially to the same 
standards of timing and amount as 
apply to advances by Federal agencies 
to grantees, including requirements for 
timely reporting of cash disbursements 
and balances. (See subpart K of this 
part.)

(f) Allow able costs. Procedures shall 
be established for determining the 
reasonableness, allowability, and 
allocability of costs in accordance with 
the applicable cost principles prescribed 
by subpart Q of this part and the terms 
of the grant.

(g) Source documentation. Accounting 
records shall be supported by source 
documentation such as cancelled 
checks, paid bills, payrolls, contract and 
subgrant award documents, etc.

(h) Audits— [ 1) General. External or 
internal audits shall be made in 
accordance with generally accepted 
auditing standards, including the 
standards of the U.S. General 
Accounting Office’s publication 
"Standards for Audit of Governmental 
Organizations Programs, Activities, and 
Functions."1 The auditors engaged by 
the recipient shall meet the criteria for 
qualifications and independence in that 
publication.

(2) Purpose and scope. The purpose of 
these audits shall fie to determine the 
effectiveness of the financial 
management systems and internal 
procedures established by the recipient 
to meet the terms of its grants and 
subgrants. The recipient’s auditors need 
not examine every grant or subgrant 
awarded to the recipient. Rather, audits 
generally should be made on an 
organization-wide basis to test the fiscal 
integrity of financial transactions and 
compliance with the terms of awards. 
These tests would include an 
appropriate sampling of Federal grants 
and subgrants.

(3) Frequency. These audits shall be 
conducted on a continuing basis or at

1 Available from the Superintendent of 
Documents, U.S. Government Printing Office, 
Washington, D.C. 20402.

scheduled intervals, usually once a year, 
but at least every two years. The 
frequency shall depend on the nature, 
size and complexity of the recipient’s 
grant- or subgrant-supported activities.

(4) Relation to Federal audit. These 
audits may affect the frequency and 
scope of Federal audit. However, 
nothing in this section is intended to 
limit the right of the Federal 
Government to conduct an audit of a 
grant- or subgrant-supported activity.

(5) Audit resolution. The recipient 
shall follow a systematic method to 
assure timely and appropriate resolution 
of audit findings and recommendations.

(6) Copies o f audit reports. A copy of 
each audit report, and a description of 
its resolution, shall be furnished to ED.

Subpart I—Financial Reporting 
Requirements
$ 74.70 Scope and applicability of subpart

(a) This subpart prescribes 
requirements and forms for grantees to 
report financial information to ED, and 
to request grant payments when a letter 
of credit is not used.

(b) This subpart need not be applied 
by grantees in dealing with their 
subgrantees. However, grantees are 
encouraged not to impose on 
subgrantees more burdensome 
requirements than ED imposes on 
grantees.

§ 74.71 Definitions.
As used in this subpart or in the forms 

identified by this subpart:
“Accrued expenditures” are the 

charges by grantee during a given period 
requiring the provision of funds for: (a) 
Goods and other tangible property 
received; (b) services performed by 
employees, contractors, subgrantees, 
and other payees; and (c) amounts 
“becoming owed” for which no current 
services or performance is required, 
such as annuities, insurance claims, and 
other benefit payments.

"Accrued income” is the sum of (a) 
earnings during a given pqriod from 
services performed by the grantee and 
from goods and other tangible property 
delivered to purchasers, and (b) 
amounts becoming owed to the grantee 
for which no current services or 
performance is required by the grantee.

"Federal funds authorized” means the 
total amount of Federal funds obligated 
by the Federal Government and 
authorized for use by the grantee.

“In-kind contributions” means “third- 
party in-kind contributions” as defined 
in subpart G of this part.

“Obligations” are the amounts of 
orders placed, contracts and subgrants 
awarded, services received, and similar

transactions during a given period, 
which will require payment during the 
same or a future period.

"Outlays” are charges made to the 
grant project or program. Outlays may 
be reported on a cash or accrual basis.

"Program income” has the same 
meaning it has in subpart F of this part.

"Unobligated balance” is the portion 
of the Federal funds authorized which 
has not been obligated by the grantee 
and is determined by deducting the 
grantee’s cumulative obligations from 
the cumulative Federal funds 
authorized.

"Unliquidated obligations,” for reports 
prepared on a cash basis, are the 
amount of obligations incurred by the 
grantee that has not been paid. For 
reports prepared on an accrued 
expenditure basis, they are the amount 
of obligations incurred by the grantee 
for which an outlay has not been 
recorded.

§ 74.72 General.
(a) Except as provided in paragraphs

(d) and (e) of this section, grantees shall 
use only the forms specified in § § 74.73 
through 74.78, and such supplementary 
or other forms as may from time to time 
be authorized by ED, for.

(1) Submitting grant financial reports 
to granting agencies, or

(2) Requesting advances or 
reimbursements when letters of credit 
are not used.

(b) Grantees shall follow all 
applicable standard instructions issued 
by OMB for use in connection with the 
forms specified in § § 74.73 through 74.76. 
ED may issue substantive 
supplementary instructions. ED may 
shade out or instruct the grantee to 
disregard any line item that ED finds 
unnecessary for its decision making 
purposes.

(c) Grantees will not be required to 
submit more than the original and two 
copies of forms required under this 
subpart.

(d) ED may provide computer outputs 
to grantees to expedite or contribute to 
the accuracy of reporting. ED may 
accept the required information from 
grantees in machine usable format or 
computer printouts instead of prescribed 
formats.

(e) When ED has determined that a 
grantee’s accounting system does not 
meet the standards for financial 
management systems contained in 
subpart H of this part, it may require 
financial reports with more frequency or 
more detail (or both), upon written 
notice to the grantee (without regard to 
§ 74.7), until such time as the standards 
are met.
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(f) ED may waive any report required 
by this subpart if not needed.

(g) ED may extend the due date for 
any financial report upon receiving a 
justified request from the grantee.

§ 74.73 Financial Status Report
(a) Form. Grantees shall use Standard 

Form 269, Financial Status Report, to 
report the Status of funds for all 
nonconstruction grants.

(b) Accounting basis. Each grantee 
shall report program outlays and 
program income on the same accounting 
basis, i.e., cash or accrued expenditure 
(accrual), which it uses in its accounting 
system.

(c) Frequency. ED may prescribe the 
frequency of the report for each project 
or program. However, the report shall 
not be required more frequently than 
quarterly except as provided in §§ 74.7 
and 74.72(e). If ED does not specify the 
frequency of the report, it shall be 
submitted annually. A final report shall 
be required upon expiration or 
termination of grant support.

(d) Due date. When reports are 
required on a quarterly or semiannual 
basis, they shall be due 30 days after the 
reporting period. When required on an 
annual basis, they shall be due 90 days 
after the grant year. Final reports shall 
be due 90 days after the expiration or 
termination of grant support.

§ 74.74 Federal Cash Transactions Report
(a) Form. (1) For grants paid by letters 

of credit (or Treasury check advances) 
through any ED payment office except 
the Departmental Federal Assistance 
Financing System (DFAFS), the grantee 
shall submit to the payment office 
Standard Form 272, Federal Cash 
Transactions Report, and when 
necessary, its continuation sheet, 
Standard Form 272a. For grants paid by 
DFAFS, the grantee shall submit DFAFS 
Report 27, Recipient Report of 
Expenditures, to DFAFS.

(2) These reports will be used by the 
ED payment office to monitor cash 
advanced to grantees and to obtain 
disbursement or outlay information for 
each grant from grantees. The format of 
the report may be adapted as 
appropriate when reporting is to be 
accomplished with the assistance of 
automatic data processing equipment: 
Provided, That the information to be 
submitted is not changed in substance.

(b) Forecasts o f Federal cash 
requirements. Forecasts of Federal cash 
requirements may be required in the 
"Remarks” section of the report.

(c) Cash in hands o f secondary 
recipients. When considered necessary 
and feasible by the ED payment office, 
grantees may be required to report the

amount of cash subadvances in excess 
of three days’ needs in the hands of their 
subgrantees or contractors and to 
provide short narrative explanations of 
actions taken by the grantee to reduce 
the excess balances.

(d) Frequency and due date. Grantees 
shall submit the report no later than 15 
working days following the end of each 
quarter. However, where a letter of 
credit authorizes advances at an 
annualized rate of one million dollars or 
more, the ED payment office may 
require the report to be submitted within 
15 working days following the end of 
each month.

§ 74.75 Request for Advance or 
Reimbursement.

(a) (1) Advance payments. Requests 
for Treasury check advance payments 
shall be submitted on Standard Form 
270, Request for Advance or 
Reimbursement. (This form is not used 
for drawdowns under a letter of credit 
or when Treasury check advance 
payments are made to the grantee 
automatically on a predetermined 
basis.)

(2) Reimbursements. Requests for 
reimbursement under non-construction 
grants shall also be submitted on 
Standard Form 270. (For reimbursement 
requests under construction grants, see 
§ 74.76(a).)

(b) The frequency for submitting 
payment requests is treated in § 74.96.

§ 74.76 Outlay report and request for 
reimbursement for construction programs.

(a) Construction grants paid by 
reimbursement method. (1) Requests for 
reimbursement under construction 
grants shall be submitted on Standard 
Form 271, Outlay Report and Request for 
Reimbursement for Construction 
Programs. ED may, however, prescribe 
the Request for Advance or 
Reimbursement form specified in § 74.75 
instead of this form.

(2) The frequency for submitting 
reimbursement requests is treated in 
§ 74.96.

(b) Construction grants paid by letter 
o f credit or Treasury check advance. (1) 
When a construction grant is paid by 
letter of credit or Treasury check 
advances, the grantee shall report its 
outlays to ED using Standard Form 271, 
Outlay Report and Request for 
Reimbursement for Construction 
Programs. ED will provide any 
necessary special instruction. However, 
frequency and due date shall be 
governed by § 74.73 (c) and (d).

(2) When a construction grant is paid 
by Treasury check advances based on 
periodic requests from the grantee, the

advances shall be requested on the form 
specified in § 74.75.

(3) ED may substitute the Financial 
Status Report specified in § 74.73 for the 
Outlay Report and Request for 
Reimburs ement.

(c) Accounting basis. The accounting 
basis for the Outlay Report and Request 
for Reimbursement for Construction 
Programs shall be governed by 
§ 74.73(b).

Subpart J—Monitoring and Reporting 
of Program Performance
§ 74.80 Scope of subpart.

This subpart sets forth the procedures 
for monitoring and reporting program 
performance of recipients. These 
procedures are designed to place 
reliance on recipients to manage the 
day-to-day operations of their grant- and 
subgrant-supported activities.

§ 74.81 Monitoring by recipients.
Recipients shall monitor the 

performance of grant- and subgrant- 
supported activities. They shall review 
each program, function, or activity to 
assure that adequate progress is being 
made towards achieving the goals of the 
grant or subgrant.

§ 74.82 Performance reports under 
nonconstruction grants.

(a) Where ED determines that 
performance information sufficient to 
meet its programmatic needs will be 
available from subsequent applications, 
ED will require the grantee to submit a 
performance report only upon expiration 
or termination of grant support. This 
report will be due on the same date as 
the final financial Status Report unless 
waived by ED. Note that the 
"Application for Federal Assistance 
(Nonconstruction Programs)” prescribed 
by subpart N of this part, when used to 
request continued support, provides 
information substantially equivalent to a 
performance report.

(b) Except as provided in paragraph
(a) of this section, grantees shall submit 
annual performance reports unless ED 
requires quarterly or semiannual 
reports. Annual reports shall be due 90 
days after the grant year; quarterly or 
semiannual reports shall be due 30 days 
after the reporting period. A final 
performance report shall be due 90 days 
after the expiration or termination of 
grant support. ED may extend the due 
date for any performance report upon 
receiving a justified request from the 
grantee. In addition, ED may waive the 
requirement for any performance report 
which is not needed.

(c) The content of performance reports 
shall conform to any instructions issued 
by the granting agency, including, to the
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extent appropriate to the particular 
grant, a brief presentation of the 
following for each program, function, or 
activity involved:

(1) A comparison of actual 
accomplishments to the goals 
established for the period. Where the 
output of the project or program can be 
readily expressed in numbers, a 
computation of the cost per unit of 
output may be required if that 
information will be useful.

(2) The reasons for slippage if 
established goals were riot met.

(3) Other pertinent information 
including, when appropriate, analysis 
and explanation of unexpectedly high 
overall or unit costs.

(d) Grantees will not be required to 
submit more than the original and two 
copies of performance reports.

(e) Grantees shall adhere to the 
standards in paragraphs (a) through (d) 
of this section in prescribing 
performance reporting requirements for 
subgrantees.

§ 74.83 Performance reports under 
construction grants.

In general, awarding parties rely 
heavily on on-site technical inspection 
and certified percentage-of-completion 
data to keep themselves informed as to 
progress under construction grants and 
subgrants. Formal performance reports 
to supplement those sources of 
information shall be required only if 
considered necessary by the awarding 
party, and in no case more frequently 
than quarterly.

§ 74.84 Significant developments between 
scheduled reporting dates.

Between the scheduled performance 
reporting dates, events may occur which 
have significant impact upon the grant
or subgrant-supported activity. In such 
cases, the recipient shall inform the 
awarding party as soon as the following 
types of conditions become known:

(a) Problems, delays, or adverse 
conditions which will materially impair 
the ability to attain the objective of the 
award. This disclosure shall be 
accompanied by a statement of the 
action taken, or contemplated, and any 
assistance needed to resolve the 
situation.

(b) Favorable developments which 
enable meeting time schedules and goals' 
sooner or at less cost than anticipated or 
producing more beneficial results than 
originally projected.

§74.85 Site visits.
Site visits may be made as necessary 

by representatives of ED to:
(a) Review program accomplishments 

and management control systems.

(b) Provide such technical assistance 
as may be required.

Subpart K—Grant and Subgrant 
Payment Requirements

§ 74.90 Scope of subpart
This subpart prescribes the basic 

standard and the methods under which 
ED will make grant payments to 
grantees, and grantees will make 
subgrant payments to their subgrantees.

§ 74.91 Definitions.
As used in this subpart:
“Advance by Treasury check” is a 

payment made by a Treasury check to a 
grantee, upon its periodic request or 
through the use of predetermined 
payment schedules, before payments are 
made by the grantee.

“Letter of credit” is an instrument 
certified by an authorized official which 
authorizes a recipient to draw funds 
needed for immediate disbursement in 
accordance with Treasury Circular No. 
1075.

“Percentage of completion method” 
refers to a system under which 
payments are made for construction 
work according to the percentage of 
completion of the work, rather than to 
the grantee’s rate of disbursements.

§ 74.92 Basic standard.
Methods and procedures for making 

payments to recipients shall minimize 
the time elapsing between the transfer 
of funds and the recipient’s 
disbursements.

§ 74.93 Payment methods under 
nonconstruction grants.

(a) Letters of credit will be used to 
pay ED grantees when all of the 
following conditions exist:

(1) There is or will be a continuing 
relationship between the grantee and 
the ED payment office for at least a year 
and the total amount of advances to be 
received from the ED payment office is 
$120,000 or more per year,

(2) The grantee has maintained, or 
demonstrated to ED the willingness and 
ability to maintain, procedures that 
minimize the time elapsing between the 
transfer of funds from the Treasury and 
their disbursement by the grantee, and

(3) The grantee’s financial 
management system meets the. 
standards for fund control and 
accountability in Subpart H of this part.

(b) Advances by Treasury check will 
be used, in accordance with Treasury 
Circular No. 1075, when the grantee 
does not meet the requirements in 
paragraph (a)(1) of this section but does 
meet the requirements in paragraphs (a) 
(2) and (3) of this section.

(c) Reimbursement by Treasury check 
will be preferred method when the 
requirements of either paragraph (a)(2) 
or paragraph (a)(3) of this section are 
not met. This method may also be used 
when the major portion of the program 
is accomplished through private market 
financing or Federal loans, and the 
Federal grant assistance constitutes a 
minor portion of the program.

§ 74.94 Payment methods under 
construction grants.

(a) Reimbursement by Treasury check 
shall be the preferred method when the 
grantee does not meet the requirements 
specified in § 74.93(a) (2) or (3), and may 
be used for any ED construction grant 
unless ED has entered into an agreement 
with the grantee to use a letter of credit 
for all ED grants, including construction 
grants.

(b) When the reimbursement by 
Treasury check method is not used,
§ 74.93 (a) and (b) shall apply to the 
construction grant. Implementing 
procedures under § 74.93 (a) and (b) will 
be insofar as possible the same for 
construction grants as for 
nonconstruction grants awarded to the 
same grantee.

(c) ED will not use the percentage of 
completion method to pay its 
construction grants. The grantee may 
use that method to pay its construction 
contractor, but if it does, ED’s payments 
to the grantee will nevertheless be 
based on the grantee’s actual rate of 
disbursements.

§ 74.95 Withholding of payments.
(a) Unless otherwise required by 

Federal statute, payments for proper 
charges incurred by grantees will not be 
withheld unless (1) the grantee has 
failed to comply with Federal reporting 
requirements or (2) the grant is 
suspended pursuant to § 74.114 or (3) the 
grantee owes money to the United 
States and collection of the debt by 
withholding grant payments will not 
impair the accomplishment of the 
objectives of any grant program 
sponsored by the United States.

(b) Cash withheld for failure to 
comply with reporting requirements but 
without suspension of the grant will be 
released to the grantee upon subsequent 
compliance. When a grant is suspended, 
payment adjustments will be made in 
accordance with § 74.114. When a debt 
is to be collected, ED may withhold 
payments or require appropriate 
accounting adjustments to recorded 
grant cash balances for which the 
grantee is accountable to the Federal 
Government, in order to liquidate the 
indebtedness.
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§ 74.96 Requesting advances or 
reimbursements.

(a) If advances are made by Treasury 
check and the advances are not 
prescheduled, the grantee shall submit 
its requests for payment monthly. Less 
frequent requests are not permitted 
because they would result in advances 
covering excessive periods of time.

(b) If payments are made through 
reimbursement by Treasury check, the 
grantee may submit its requests for 
reimbursement monthly and may submit 
them more often if authorized. The 
grantee will be paid as promptly as 
possible, ordinarily within 30 days after 
receipt of a proper request for 
reimbursement.

(c) The forms for requesting advances 
or reimbursements are identified in 
subpart I of this part.

§ 74.97 Payments to subgrantees.
Grantees shall observe the 

requirements of this subpart in making 
(or withholding) payments to 
subgrantees, with the following 
exceptions:

(a) Advance payment by check may 
be used instead of letter of credit;,

(b) The forms specified in subpart I of 
this part for requesting advances and 
reimbursements are not required to be 
used by subgrantees; and

(c) The reimbursement by check 
method may be used to pay any 
construction subgrant, whether or not 
ED has agreed to use a letter of credit 
for all direct ED grants to that same 
recipient.

Subpart L—Programmatic Changes 
and Budget Revisions

§ 74.100 Scope and applicability of this 
subpart.

(a) Scope. This subpart deals with 
prior approval requirements for post
award programmatic changes and 
budget revisions by recipients.

(b) Exemption o f mandatory grants. 
Sections 74.103 through 74.106 do not 
apply to programmatic changes or 
budget revisions made by grantees 
under State plan or other grants which 
ED is required by law to award if the 
applicant meets all applicable 
requirements for entitlement. (These are 
generally called “mandatory” or 
“formula” grants.)

(c) Exemption o f certain subgrants. 
Sections 74.103 through 74.106 do not 
apply to subgrants from States to their 
local governments under a mandatory or 
formula grant, if the local government is 
not required to apply for the subgrant on 
a project basis. Generally, such exempt 
subgrants will occur under a State plan 
which provides for local administration

of a State-wide program under State 
supervision.

§ 74.101 Relationship to cost principles.
The cost principles in Appendices C, 

D, and F to this part contain 
requirements for prior approval of 
certain types of costs (see § 74.176). 
Except when waived, those 
requirements apply to all grants and 
subgrants even if § § 74.103 through
74.106 do not.

§ 74.102 Prior approval procedures.
(a) For grants. When requesting a 

prior approval required by this subpart, 
grantees shall address their requests to 
the responsible ED grants officer. 
Approvals shall not be valid unless they 
are in writing and signed by the 
authorized ED official.

(b) For subgrants. Grantees shall be 
responsible for reviewing requests from 
their subgraritees for the approvals 
required by this subpart and for giving 
or denying the approval. A grantee shall 
not approve any action which is 
inconsistent with the purpose or terms 
of the Federal grant If an action by a 
subgrantee will result in a change in the 
overall grant project or budget requiring 
ED approval, the grantee shall obtain 
that approval before giving its approval 
to the subgrantee. Approvals shall not 
be valid unless they are in writing and 
signed by an authorized official of the 
grantee.

(c) Timing. Within 30 days from the 
date of receipt of a request for approval, 
the approval authority shall review the 
request and notify the recipient of its 
decision. If the request for approval is 
still under consideration at the end of 30 
days, the approval authority shall 
inform the recipient in writing as to 
when to expect the décision.

§ 74.103 Programmatic changes.
(a) Scope. This section contains 

requirements for prior approval of 
departures, other than budget revisions, 
from approved project^plans. In addition 
to the requirements in this section, 
awarding parties may require prior 
approval for other kinds of 
programmatic changes to an approved 
grant or subgrant project.

(b) Changes to project scope or 
objectives. The recipient shall obtain 
prior approval for any change to the 
scope or objectives of the approved 
project. (For construction projects, any 
material change in approved space 
utilization or functional layout shall be 
considered a change in scope.)

(c) Changes in key people. The 
recipient of a grant or subgrant for 
research (or any other kind of grant or 
subgrant if the terms of the award make

this rule applicable) shall obtain prior 
approval;

(1) To continue the project during any 
continuous period of more than 3 
months without the active direction of 
an approved project director or principal 
investigator; or

(2) To replace the project director or 
principal investigator (or any other 
persons named and expressly identified 
as key project people in the notice of 
grant or subgrant award) or to permit 
any such people to devote substantially 
less effort to the project than was 
anticipated when the grant or subgrant 
was awarded.

(d) Other programmatic changes. The 
following shall require prior approval 
except to the extent explicitly included 
in the project plan as approved by the 
awarding party at the time of award:

(1) Providing financial assistance to a 
third party by subgranting or any other 
means.

(2) Tranferring to a third party, by 
contracting or any other means, the 
actual performance of the substantive 
programmatic work. The term 
“substantive programmatic work” 
means activities which are central to 
carrying out the purpose of the project, 
and*not merely incidental. Transfer of 
substantive programmatic work does 
not include purchase of supplies, 
materials, or equipment; acquisition of 
general or incidental support services; 
obtaining advice; or transfer of activities 
whose cost is treated as an indirect cost.

(3) Providing medical care to 
individuals under research grants.

§ 74.104 Budgets generally.
(a) Definitions. In this subpart:
(1) "Budget” means the recipient’s 

financial plan for chrrying out the 
project or program.

(2) “Approved budget” means a 
budget (including any revised budget) 
which has been approved by the' 
awarding party.

(b) Research project budgets. For 
research projects, approved budgets 
shall not include the recipient’s share of 
project costs.

(c) Non-research project budgets. For 
non-research projects which involve 
cost sharing or matching, approved 
budgets shall ordinarily consist of a 
single set of figures covering total 
project cost (the sum of the awarding 
party’s share and the recipient’s share). 
However, the awarding party may 
specify that the recipient’s share not be 
included in the approved budget. In no 
case, however, shall the approved 
budget be in the form of a separate set 
of figures for each share.

(d) Subdivision by programmatic 
segments. Some grants and subgrants
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encompass two or more programmatic 
segments (such as discrete programs, 
projects, functions, or types of 
activities). In these cases, the awarding 
party may require that the approved 
budget be subdivided to show the 
anticipated cost of each programmatic 
segment.

§ 74.105 Budget revisions— 
nonconstruction projects.

(a) Except as provided in paragraph
(b) of this section, the recipient of a 
grant or subgrant having an approved 
budget shall obtain prior approval for 
any budget revision which will:

: (1) Involve transfer of amounts
budgeted for indirect costs to absorb 
increases in direct costs, or

(2) Involve transfer of amounts 
previously budgeted for student support 
(tuition waivers, stipends, and other 
payments to or for trainees), or

(3) Result in a need for the award of 
additional funds, e.g., an increase in the 
base upon which indirect costs are 
calculated which will increase allocable 
indirect costs and result in a claim for a 
supplementary award.

(b) Any or all of the prior approval 
requirements in paragraph (a) of this 
section may be waived by the awarding 
party.

(c) Except as provided in § § 74.107 
and 74.176, other budget changes under 
nonconstruction grants do not require 
approval.

§ 74.106 Budget revisions—construction 
projects.

Unless provided otherwise by the 
terms of the grant or subgrant, revisions 
to construction project budgets do not 
require approval.

§ 74.107 Construction and 
nonconstruction work under the same 
grant or subgrant.

When a grant or subgrant provides 
support for both construction and 
nonconstruction work, the awarding 
party may require prior approval before 
any fund or budget transfers between 
the two types of work.

§ 74.108 Authorized funds exceeding 
needs.

The recipient shall notify the 
awarding party promptly whenever the 
amount of grant or subgrant authorized 
funds is expected to exceed needs by 
more than $5,000 or 5 percent of the 
grant or subgrant, whichever is greater. 
This notification will not be required 
under continuing grants or subgrants if 
the application for the next period’s 
funding will include an estimate of what 
the unobligated balance of authorized 
funds will be at the end of the current 
period.

Subpart M—Grant and Subgrant 
Closeout, Suspension, and 
Termination

§ 74.110 Definitions.
“Grant closeout” means the process 

by which ED determines that all 
applicable administrative actions and 
all required work of the grant* have been 
completed by the grantee and ED.

“Suspension” of a grant means 
temporary withdrawal of the grantee’s 
authority to obligate grant funds pending 
corrective action by the grantee or a 
decision to terminate the grant.

“Termination” of a grant means 
permanent withdrawal of the grantee’s 
authority to obligate previously 
awarded grant funds before that 
authority would otherwise expire. It also 
means the voluntary relinquishment of 
that authority by the grantee. 
“Termination” does not include:

(a) Withdrawal of funds awarded on 
the basis of the grantee’s underestimate 
of the unobligatedhalance in a prior 
period;

(b) Refusal by ED to extend a grant or 
award additional funds (such as refusal 
to make a competing or noncompeting 
continuation, renewal, extension, or 
supplemental award);

(c) Withdrawal of the unobligated 
balance as of the expiration of a grant;

(d) Annulment, i.e., voiding, of a grant 
upon determination that the award was 
obtained fraudulently, or was otherwise 
illegal or invalid from inception.

§74.111 Closeout
(a) Each grant shall be closed out as 

promptly as is feasible after expiration 
or termination.

(b) In closing out ED grants, the 
following shall be observed:

(1) Upon request, ED shall promptly 
pay the grantee for any allowable 
reimbursable costs not covered by 
previous payments.

(2) The grantee shall immediately 
refund or otherwise dispose of, in 
accordance with instructions from ED, 
any unobligated balance of cash 
advanced to the grantee.

(3) The grantee shall submit, within 90 
days of the date of expiration or 
termination, all financial, performance, 
and other reports required by the terms 
of the grant. ED may extend the due 
date for any report upon receiving a 
justified request from the grantee, and 
may waive any report which is not 
needed.

(4) ED shall make a settlement for any 
upward or downward adjustment of the 
Federal share of costs, to the extent 
called for by the terms of the grant.

(c) (1) The closeout of a grant does not 
affect the retention period for, or

Federal rights of access to, grant 
records. See subpart D of this part.

(2) If a grant is closed out without 
audit, ED retains the right to disallow 
and recover an appropriate amount after 
fully considering any recommended 
disallowances resulting from an audit 
which may be conducted later.

(3) The closeout of a grant does not 
affect the grantee’s responsibilities with 
respect to property under subpart O of 
this part, or with respect to any program 
income for which the grantee is still 
accountable under subpart F of this part.

§ 74.112 Amounts payable to the Federal 
Government.

For each grant, the following sums 
shall constitute a debt or debts owed by 
the grantee to the Federal Government, 
and shall, if not paid upon demand, be 
recovered from the grantee or its 
successor or assignees by set-off or 
other action as provided by law:

(a) Any grant funds paid to the 
grantee by the Federal Government in 
excess of the amount to which the 
grantee is finally determined to be 
entitled under the terms of the grant;

(bO Any interest or other investment 
income earned on advances of grant 
funds which is due the Federal 
Government pursuant to § 74.47;

(c) Any royalties or other special 
classes of program income which, under 
the terms of the grant, are required to be 
remitted to the Federal Government (see 
Subpart F of this part);

(d) Any amounts due the Federal 
Government under Subpart O of this 
part; and

(e) Any other amounts finally 
determined to be due the Federal 
Government under the terms of the 
grant.

§ 74.113 Violation of terms.
(a) When a grantee has materially 

failed to comply with the terms of a 
grant, ED may suspend the grant, in 
accordance with § 74.114, terminate the 
grant for cause, as provided in § 74.115, 
or take such other remedies as may be 
legally available and appropriate in the 
circumstances.

(b) If a project or program is 
supported over two or more funding 
periods, a grant may be suspended or 
terminated in the current period for 
failure to submit a report still due from a 
prior period.

§74.114 Suspension.
(a) When a grantee has materially 

failed to comply with the terms of a 
grant, ED may, upon reasonable notice 
to the grantee, suspend the grant in 
whole or in part. The notice of 
suspension will state the reasons for the
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suspension, any corrective action 
required of the grantee, and the effective 
date. The suspension may be made 
effective at once if a delayed effective 
date would be unreasonable considering 
ED’s responsibilities to protect the 
Federal Government’s interest. 
Suspensions shall remain in effect until 
the grantee has taken corrective action 
satisfactory to ED or given evidence 
satisfactory to ED that such corrective 
action will be taken, or until ED 
terminates the grant.

(b) New obligations incurred by the 
grantee during the suspension period 
will not be allowed unless ED expressly 
authorizes them in the notice of 
suspension or an amendment to it. 
Necessary and otherwise allowable 
costs which the grantee could not 
reasonably avoid during the suspension 
period will be allowed if they result 
from obligations properly incurred by 
the grantee before the effective date of 
the suspension and not in anticipation of 
suspension or termination. At the 
discretion of ED, third-party in-kind 
contributions applicable to the 
suspension period may be allowed in 
satisfaction of cost sharing or matching 
requirements.

(c) Appropriate adjustments to 
payments under the suspended grant 
will be made either by withholding 
subsequent payments or by not allowing 
the grantee credit for disbursements 
made in payment of unauthorized 
obligations incurred during the 
suspension period.

§ 74.115 Termination.
(a) Termination for cause. ED may 

terminate any grant in whole, or in part, 
at any time before the date of 
expiration, whenever ED determines 
that the grantee has materially failed to 
comply with the terms of the grant. ED 
shall promptly notify the grantee in 
writing of the determination and the 
reasons for the termination, together 
with the effective date.

(b) Termination on other grounds. 
Except as provided in paragraph (a) of 
this section, grants may be terminated in 
whole or in part only as follows:

(1) By ED with the consent of the 
grantee, in which case the -two parties 
shall agree upon the termination 
conditions, including the effective date 
and in the case of partial terminations, 
the portion to be terminated, or

(2) By the grantee, upon written 
notification to ED, setting forth the 
reasons for such termination, the 
effective date, and in the case of partial 
terminations, the portion to be 
terminated. However, if, in the case of a 
partial termination, ED determines that 
the remaining portion of the grant will

not accomplish the purposes for which 
the grant was made, ED may terminate 
the grant in its entirety under either 
paragraph (a) or paragraph (b)(1) of this 
section.

(c) Termination settlements. When a 
grant is terminated, the grantee shall not 
incur new obligations for the terminated 
portion after the effective date, and shall 
cancel as many outstanding obligations 
as possible. ED will allow full credit to 
the grantee for the Federal share of the 
noncancellable obligations properly 
incurred by the grantee prior to 
termination.

§74.116 Applicability to subgrants.
Grantees shall adhere to the same 

standards regarding closeout, 
suspension, and termination of 
subgrants as are prescribed in this 
subpart for ED.

Subpart N—Forms for Applying for 
Grants
§ 74.120 Scope of subpart.

(a) This subpart prescribes forms and 
instructions to be used by governmental 
organizations (except hospitals and 
institutions of higher education operated 
by a government) in applying to ED for 
grants. This subpart is not applicable, 
however, to mandatory or formula grant 
programs which do not require 
applicants to apply to ED for funds on a 
project basis.

(b) This subpart permits ED to 
prescribe the form of applications by 
nongovernmental organizations 
(including hospitals and institutions of 
higher education operated by a 
government), but prescribes the use of a 
standard facesheet for certain of these 
applications.

(c) This subpart applies only to 
applications for grants, and is not 
required to be applied by grantees in 
dealing with applicants for subgrants. 
However, grantees are encouraged not 
to adopt more detailed or burdensome 
application requirements for subgrants.

§ 74.121 Authorized forms and 
Instructions for governmental 
organizations.

(a) In applying to ED for grants, 
governments shall use only the forms 
specified in §§ 74.122 through 74.126, 
and such supplementary or .other forms 
as may from time to time be prescribed 
by ED.

(b) Governments will not be required 
to submit more than the original and two 
copies of their applications.

(c) Governments shall follow all 
applicable standard instructions 
promulgated by OMB for use in 
connection with the forms specified in
§ § 74.122 through 74.126. ED may specify

and describe the programs, functions, or 
activities that will be used to plan, 
budget, and evaluate the work under a 
grant. Other supplementary instructions 
may be issued only with the approval of 
the Secretary. For any form, ED may 
shade out or instruct the applicant to 
disregard any line item that is not 
needed.

(d) When a government applies for 
additional funding (such as a 
continuation or supplemental award) or 
amends a previously submitted 
application, only the facesheet and any 
other affected pages need be submitted. 
Previously submitted pages whose 
information is still current need not be 
resubmitted.

§ 74.122 Preapplications for Federal 
assistance for governmental organizations.

(a) When a preapplication is 
submitted by a government, the
preapplication for Federal assistance 
form prescribed by OMB Circular A-102 
shall be used. The purposes of 
preapplications shall be to:

(1) Establish communication between 
the applicant and ED;

(2) Determine the applicant’s 
eligibility;

(3) Determine how well the project 
can compete with similar applications 
from others in order to discourage 
proposals which have little or no chance 
for Federal funding before applicants 
incur significant expenditures for 
preparing an application.

(b) Preapplication shall be mandatory. 
when the potential applicant is a. 
government and the proposed project (1) 
is for construction, land acquisition, or 
land development, and (2) would require 
more than $100,000 of Federal funding. 
The Secretary may require 
preapplications regardless of the type of 
project and regardless of the estimated 
amount of Federal funding. In addition, 
any government may submit a 
preapplication even when not required 
by ED.

§ 74.123 Notice of preapplication review 
action for governmental organizations.

The notice of preapplication review 
action form prescribed by attachment M 
of OMB Circular No. A-102 will be used 
by ED to inform governmental 
applicants of the results of the review of 
the preapplications submitted to them. 
ED will send a notice to the applicant 
ordinarily within 45 days of the receipt 
of the preapplication form. If the review 
cannot be made within 45 days, the 
applicant will be informed by letter as to 
when the review will be completed.
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§ 74.124 Application for Federal 
assistance (nonconstruction programs) for 
governmental organizations.

The applicant for Federal assistance 
(nonconstruction programs) form 
prescribed by attachment M of OMB 
Circular No. A-102 shall be used by 
governments in applying for any grant to 
which this subpart is applicable except 
where a form specified in § 74.125 or 
§ 74.126 is to be used.

§ 74.125 Application for Federal 
assistance (for construction programs) for 
governmental organizations.

The applicant for Federal assistance 
(for construction programs) form 
prescribed by attachment M of OMB 
Circular No. A-102 shall be used by 
governments in applying for any grant 
whose purpose is soley or primarily 
construction, land acquisition, or land 
development.

§ 74.126 Application for Federal 
assistance (short form) for governmental 
organizations.

The applicant for Federal assistance 
(short form) form prescribed by 
attachment M of OMB Circular No. A - 
102 shall be used by governments in 
applying for any single-purpose one-time 
grant of less than $10,000 not requiring 
clearinghouse review, an environmental 
impact statement, or the relocation of 
persons, businesses, or farms. ED may 
authorize or prescribe this form for 
applications for larger amounts.

§ 74.127 Authorized forms and 
instructions for nongovernmental 
organizations.

Nongovernmental organizations shall 
use application forms and instructions 
prescribed by ED, except that the 
facesheet of such applications shall be 
standard form 424 for grants under 
programs covered by attachment A. part 
I, of OMB Circular No. A-95,

Subpart O—Property

General

§ 74.130 Scope and applicability of this 
subpart.

(a) Except as explained in paragraphs
(c), (d), and (e) of this section this 
subpart applies to real property, 
equipment, and supplies acquired with 
grant support. To be considered 
acquired with grant support, some or all 
of the property’s acquisition cost must 
be a direct cost under the grant, a 
subgrant, or a cost-type contract and 
must be either borne by grant funds or 
counted toward satisfying a grant cost
sharing or matching requirement.

(b) This subpart also deals with 
inventions, patents, and copyrights

arising out of activities assisted by a 
grant or subgrant.

(c) This subpart does not apply to—
(1) Property for which only 

depreciation or use allowances are 
charged;

(2) Property donated entirely as a 
third-party in-kind contribution (as 
defined in § 74.51); or

(3) Equipment or supplies acquired 
primarily for sale or rental rather than 
for use.

(d) Equipment or supplies acquired by 
a contractor under a grant or subgrant 
shall be subject to this subpart only if, 
by terms of the contract, title vests in 
the grantee or subgrantee.

(e) For research grants that are 
subject to an institutional cost-sharing 
agreement (see § 74.50(b)), real property, 
equipment, and supplies shall be subject 
to this subpart only if at least some part 
of the acquisition cost is borne as a 
direct cost by Federal grant funds.

§ 74.131 Prohibition against additional 
requirements.

Recipients may follow their own 
property management policies and 
procedures: Provided, They observe the 
requirements of this subpart. Awarding 
parties may not impose on recipients 
property requirements (including 
property reporting requirements) not 
authorized by this subpart, unless 
specifically required by Federal statutes 
or Executive Orders.

§ 74.132 Definitions.
As used in this subpart:
“Acquisition” of property includes 

purchase, construction, or fabrication of 
property, but does not include rental of 
property or alterations and renovations 
of real property.

“Acquisition cost” of an item of 
purchased equipment means the net 
invoice price of the equipment, including 
the cost of modifications, attachments, 
accessories, or auxiliary apparatus 
necessary to make the equipment usable 
for the purpose for which it was 
acquired. Other charges such as the cost 
of installation, transportation, taxes, 
duty or protective in-transit insurance 
shall be included in or excluded from 
the unit acquisition cost in accordance 
with the regular accounting practices of 
the organization purchasing the 
equipment. If the item is acquired by 
trading in another item and paying an 
additional amount, “acquisition cost” 
means the amount received for trade-in 
plus the additional outlay.

"Amount received for trade-in” of an 
item of equipment traded in for 
replacement equipment means the 
amount that would have been paid for 
the replacement equipment without a

trade-in minus the amount paid with the 
trade-in. The term refers to the actual 
difference, not necessarily the trade-in 
value shown on an invoice.

“Equipment” means tangible personal 
property having a useful life of more 
than one year and an acquisition cost of 
$300 or more per unit except that 
organizations subject to Cost 
Accounting Standards Board (CASB) 
regulations may use the CASB’standard 
of $500 or more per unit and useful life 
of two years. An organization may use 
its own definition of equipment: 
Provided, That such definition would at 
least include all tangible personal 
property as defined herein.

“Personal property” means property 
of any kind except real property. It may 
be tangible—having physical existence, 
or intangible—having no physical 
existence, such as patents, inventions, 
and copyrights.

“Real property” means land, including 
land improvements, structures and 
appurtenances thereto, but excluding 
movable machinery and equipment.

"Replacement equipment” means 
property acquired to take the place of 
other equipment. To qualify as 
replacement equipment, it must serve 
the same function as the equipment 
replaced and must be of the same nature 
or character, although not necessarily 
the same model, grade, or quality.

“Supplies” means all tangible 
personal property other than equipment.

§ 74.133 Title to real property, equipment, 
and supplies.

Subject to the obligations and 
conditions set forth in this subpart, title 
to real property, equipment, and 
supplies acquired under a grant or 
subgrant shall vest, upon acquisition, in 
the grantee or subgrantee respectively.
Real Property

§ 74.134 Real property.
Except as otherwise provided by 

federal statutes, real property to which 
this subpart applies shall be subject to 
the following requirements, in addition 
to any other requirements imposed by 
the terms of the grant:

(a) Use. The property shall be used for 
the originally authorized purpose as long 
as needed for that purpose. When no 
longer so needed, approval of the 
Secretary may be requested to use the 
property for other purposes. Use for 
other purposes shall be limited to:

(1) Projects or programs supported by 
other Federal grants or assistance 
agreements.

(2) Activities not supported by other 
Federal grants or assistance agreements 
but having, nevertheless, purposes 
consistent with those of the legislation
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under which the original grant was 
made.

(b) Transfer o f title. Approval may be 
requested from ED to transfer title to an 
eligible third party for continued use for 
authorized purposes in accordance with 
paragraph (a) of this section. If approval 
is permissable under Federal statutes 
and is given, the terms of the transfer 
shall provide that the transferee shall 
assume all the rights and obligations of 
the transferor set forth in this subpart or 
in other terms of the grant or subgrant.

(c) Disposition. When the real 
property is no longer to be used as 
provided in paragraphs (a) and (b) of 
this section, the disposition instructions 
of ED shall be followed. Those 
instructions will provide for one of the 
following alternatives:

(1) The property shall be sold and the 
Federal Government shall be paid an 
amount computed by multiplying the 
Federal share of the property (see
§ 74.142) times the proceeds from sale 
(after deducting actual and reasonable 
selling and fix-up expenses, if any, from 
the sales proceeds). Proper sales 
procedures shall be used that provide 
for competition to the extent practicable 
and result in the highest possible return.

(2) The recipient shall have the option 
either of selling the property in 
accordance with paragraph (c)(1) of this 
section or of retaining title. If title is 
retained, the Federal Government shall 
be paid an amount computed by 
multiplying the market value of the 
property by the Federal share of the 
property.

(3) The recipient shall transfer the title 
to either the Federal Government or an 
eligible non-Federal party named by ED. 
The grantee shall be entitled to be paid 
an amount computed by multiplying the 
market value of the property by the non- 
Federal share of the property. If the 
property belonged to a subgrantee, see
§ 74.143 for subgrantee’s share.
Equipment and Supplies

§ 74.135 Exemptions for equipment and 
supplies subject to certain statutes.

(a) Some Federal statutes, in certain 
circumstances, permit title to equipment 
or supplies acquired with grant funds to 
vest in the recipient without further 
obligation to the Federal Government or 
on such terms and conditions as deemed 
appropriate. An example of such a 
statute is the Federal Grant and 
Cooperative Agreement Act of 1977,
Pub. L. 95-224, which provides this 
authority for equipment and supplies 
purchased with the funds of grants (and 
Federal contracts and cooperative 
agreements) for the conduct of basic or 
applied scientific research at nonprofit

institutions of higher education or at 
nonprofit organizations whose primary 
purpose is the conduct of scientific 
research.

(b) If equipment is subject to a statute 
of the kind described in paragraph (a) of 
this section, it shall be exempt from the 
requirements in the remaining sections 
of this subpart. However, an item of 
such equipment having a unit 
acquisition cost of $1,000 or more shall 
be subject to § 74.136, concerning rights 
to require transfer, and, while subject to 
such a right, to the rules on replacement 
in § 74.138.

(c) If supplies are subject to a statute 
of the kind described in paragraph (a) of 
this section, they shall be exempt from 
all provisions of the remainder of this 
subpart which would otherwise apply.

§ 74.136 Rights to require transfer of 
equipment

(a) ED right. For items of equipment 
having a unit acquisition cost of $1,000 
or more, ED shall have the right to 
require transfer of the equipment 
(including title) to the Federal 
Government or to an eligible non- 
Federal party named by ED. This right 
will normally be exercised by ED only if 
the project or program for which the 
equipment was acquired is transferred 
from one grantee to another. The right 
shall be subject to the following 
conditions:

(1) In order for ED to exercise the 
right, a specific notice that it is 
exercising the right or considering doing 
so must be issued no later than the 120th 
day after the end of ED grant support for 
the project or program for which the 
equipment was acquired. Furthermore:

(1) If the equipment is eligible for the 
exemptions in § 74.135 and ceases to be 
needed for the project or program for 
which it was acquired while the project 
or program is still being performed by 
the recipient, the notice must have been 
received by the grantee while the 
equipment was still needed for that 
project or program.

(ii) If the equipment is not eligible for 
those exemptions, the notice must have 
been received by the grantee before 
other permissible disposition of the 
equipment took place in accordance 
with §74.139.

(2) If the right is exercised, the grantee 
shall be entitled to be paid any 
reasonable, resulting shipping or storage 
costs incurred, plus an amount 
computed by multiplying the market 
value of the equipment by the non- 
Federal share of the equipment. (See
§§ 74.142 and 74.143.)

(b) Right o f parties awarding 
subgrants. When a grantee awards a 
subgrant, it may reserve for itself a right

similar to that in paragraph (a) of this 
section for items of equipment having a 
unit acquisition cost of $1,000 or more 
which are acquired under that subgrant 
Without the approval of ED the right 
may be exercised only if  the project or 
program for which the equipment was 
acquired is transferred to another 
subgrantee and only for the purpose of 
transferring the equipment to the new 
subgrantee for continued use in the 
project or program.

(c) Equipment lists. If at any time an 
awarding party is considering exercising 
its right to require transfer of equipment, 
it may require the recipient to furnish it 
a listing of all items of equipment that 
are subject to the right. This will enable 
the awarding party to determine which 
items, if any, should be transferred.

§ 74.137 Use of equipment
(a) Basic rule. Equipment which has 

not been transferred under § 74.136 shall 
be used by the recipient in the project or 
program for which it was acquired as 
long as needed, whether or not the 
project or program continues to be 
supported by Federal funds. When no 
longer needed for the original project or 
program, the recipient shall use the 
equipment, if needed, in other projects 
or programs currently or previously 
sponsored by the Federal Government, 
in the following order of priority:

(1) Projects or programs currently or 
previously sponsored by ED.

(2) Projects or programs currently or 
previously sponsored by other Federal 
agencies.

(b) Shared use. If equipment is being 
used less than full time in the project or 
program for which it was originally 
acquired, the recipient shall make it 
available for use in other projects or 
programs currently or previously 
sponsored by the Federal Government: 
Provided, Such other use will not 
interfere with the work on the original 
project or program. First preference for 
such other use shall be given to other 
projects or programs sponsored by ED. '

(c) Use by other recipients. When the 
recipient can.no longer use the 
equipment as required by paragraph (a) 
of this section, it may voluntarily make 
the equipment available for use on 
projects or programs currently or 
previously sponsored by the Federal 
Government which the recipient is 
supporting through subgrants or through 
non-Federal grants. If the recipient is a 
subgrantee, it may also voluntarily make 
the equipment available for use on 
projects or programs currently or 
previously sponsored by the Federal 
Government which are being conducted 
or supported by the grantee.
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(S) Other uses. Unless ED provides 
otherwise, while equipment is being 
usjed as described in the preceding 
paragraphs of this section, it may also 
be used part time for other purposes. 
However, use as described in those 
paragraphs shall be given priority over 
other uses.

§ 74.138 Replacement of equipment.
(a) Equipment may be exchanged for 

replacement equipment if needed. The 
replacement may take place either 
through trade-in or through sale and 
application of the proceeds to the 
acquisition cost of the replacement 
equipment. In either case, the 
transaction must be one which a 
prudent person would make in like 
circumstances.

(b) If an additional outlay to acquire 
the replacement equipment is charged as 
a direct cost to either Federal funds or 
required cost-sharing or matching under 
a Federal award, the replacement 
equipment shall be subject to whatever 
property requirements or exemptions 
are applicable to that award. If the 
award is a grant from ED the full 
acquisition cost of the replacement 
equipment shall determine which 
provisions of this subpart apply.

(c) For any replacement not covered 
by paragraph (b) of this section, the 
provisions of this subpart applicable to 
the equipment replaced shall carry over 
to the replacement equipment However, 
none of the provisions of this subpart 
shall carry over if (1) the Federal share 
of the equipment replaced was 10 
percent or less or (2) the product of that 
share times the amount received for 
trade-in or sale is $100 or less.

§ 74.139 Disposition of equipment.
When original or replacement 

equipment is no longer to be used in 
projects or programs currently or 
previously sponsored by the Federal 
Government, disposition of the 
equipment shall be made as follows:

(a) Equipment with a unit acquisition 
cost o f less than $1,000 and equipment 
with no further use value. The 
equipment may be retained, sold, or 
otherwise disposed of, with no further 
obligation to the Federal Government.

(b) A ll other equipment. (1) The 
equipment may be retained or sold, and 
the Federal Government shall have a 
right to an amount calculated by 
multiplying the current market value or 
the proceeds from sale by the Federal 
share of the equipment (see § 74.142). If 
part of the Federal share in the 
equipment came from an award under 
which the exemptions in § 74.135 were 
applicable, the amount due shall be 
reduced pro rata. In any case, if the

equipment is sold, $100 or 10 percent of 
the total sales proceeds, whichever is 
greater, may be deducted and retained 
from the amount otherwise due for 
selling and handling expenses.

(2) If the grantee’s project or program 
for which or under which the equipment 
was acquired is still receiving grant 
support from the same Federal program 
and if ED approves, the net amount due 
may be used for allowable costs of that 
project or program. Otherwise, the net 
amount must be remitted to the granting 
agency by check.

§ 74.140 Equipment management 
requirements.

Procedures for managing equipment 
(including replacement equipment) until 
transfer, replacement, or disposition 
takes place shall, as a minimum, meet 
the following requirements:

(a) Property records shall be 
maintained accurately. (Retention and 
access requirements for these records 
are explained in Subpart D of this part.) 
For each item of equipment, the records 
shall include:

(1) A description of the equipment, 
including manufacturer’s model number, 
if any.

(2) An identification number, such as 
the manufacturer’s serial number.

(3) Identification of the grant under 
which the recipient acquired the 
equipment.

(4) The information needed to 
calculate the Federal share of the 
equipment. (See § 74.142.)

(5) Acquisition date and unit 
acquisition cost.

(6) Location, use, and condition of the 
equipment and the date the information 
was reported.

(7) All pertinent information On the 
ultimate transfer, replacement, or 
disposition of the equipment.

(b) A physical inventory of equipment 
shall be taken and the results reconciled 
with the property records at least once 
every 2 years to verify the existence, *  
current utilization, and continued need 
for the equipment. A statistical sampling 
basis is acceptable. Any differences 
between quantities determined by the 
physical inspection and those shown in

. the accounting records shall be 
investigated to determine the causes of 
the differences.

(c) A control system shall be in effect 
to insure adequate safeguards to prevent 
loss, damage, or theft of the equipment. 
Any loss, damage, or theft of equipment 
shall be investigated and fully 
documented.

(d) Adequate maintenance procedures 
shall be implemented to keep the 
equipment in good condition.

(e) Where equipment is to be sold and 
the Federal Government is to have a 
right to part or all of the proceeds, 
selling procedures shall be established 
which will provide for competition to 
the extent practicable and result in the 
highest possible return.

§ 74.141 Supplies.
(a) If supplies exceeding $1,000 in total 

aggregate market value are left over 
upon termination or expiration of the 
grant or subgrant for which they were 
acquired and the supplies are not 
needed for any project or program 
currently or previously sponsored by the 
Federal Government, the grant shall be 
credited by an amount computed by 
multiplying the Federal share of the 
supplies times the current market value 
or, if tlje supplies are sold, the proceeds 
from sale. If the supplies are sold, 10 
percent of the proceeds may be 
deducted and retained from the credit, 
for selling and handling expenses.

(b) For possible exemptions from this 
section, see § 74.135.
Federal Share of Real Property, 
Equipment, and Supplies

§ 74.142 Federal share of property.
Several sections of this subpart 

require a determination of the Federal 
(or non-Federal) share of real property, 
equipment, or supplies. In making such a 
determination, the following principles 
shall be observed:

(a) General. (1) Except as explained in 
the succeeding paragraphs of this 
section, the Federal share of the 
property shall be the same percentage 
as die Federal share of the acquiring 
party’s total costs under the grant during 
the grant or subgrant year (or other 
funding period) to which the acquisition 
cost of the property was charged. For 
this purpose, “costs under the grant” 
means allowable costs which are either 
borne by the grant or counted towards 
satisfying a cost-sharing or matching 
requirement of the grant. Only costs are 
to be counted—not the value of third- 
party in-kind contributions. Moreover, if 
the property was acquired by a grantee 
that awarded subgrants, costs incurred 
by its subgrantees shall be included only 
to the extent borne by the subgrants.
(For example, if a subgrantee incurred 
$200,000 of project costs, of which 
$150,000 was borne by the subgrant, 
only the $150,000 shall be included in the 
grantee’s costs.)

(2) If the property is acquired by a 
subgrantee, the Federal share of the 
subgrantee’s costs under the grant and 
hence of the property shall be calculated 
by multiplying the Federal share of the 
grantee’s costs by the latter’s share of
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the subgrantee’s costs. For example, if 
the Federal share of a grantee’s costs is 
50 percent and the subgrant bears only 
50 percent of a subgrantee’s costs, then 
the Federal share of that subgrantee’s 
costs (and of the property acquired by 
that subgrantee) is 25 percent.

(b) Property acquired only partly 
under a grant. (1) Sometimes only a part 
of the acquisition cost of an item of 
property is borne as a direct cost by the 
grant or counted as a direct cost 
towards a cost-sharing or matching 
requirement. The remainder might, for 
example, represent voluntary cost 
sharing or matching, or it might be 
charged to a different activity. 
Occasionally, the amount paid for the 
property is only a part of its value, and 
the remainder is donated as an in-kind 
contribution by the party that provided 
the property.

(2) To calculate the Federal share of 
such property, first determine the 
Federal share of the acquiring party’s 
total costs under the grant, as explained 
in the paragraph (a) of this section. Then 
multiply that share by the percentage of 
the property’s acquisition cost (or its 
market value, if the item was partly 
donated) which was borne as a direct 
cost by the grant or counted as a direct 
cost towards a cost-sharing or matching 
requirement.

(c) Replacement equipment. The 
Federal share of replacement equipment 
shall be calculated as follows:

(1) Step 1. Determine the Federal 
share (percentage) of the equipment 
replaced.

(2) Step 2. Determine the percentage 
of the replacement equipment’s cost that 
was covered by the amount received for 
trade-in or the sales proceeds from the 
equipment replaced.

(3) Step 3. Multiply the step 1 
percentage by the step 2 percentage.

(4) Step 4. If an additional outlay for 
the replacement equipment was charged 
as a direct cost either to ED grant funds 
or to required cost-sharing or matching 
funds, calculate the Federal share 
attributable to thai additional outlay as 
explained in paragraph (b)(2) of this 
section. Add that additional percentage 
to the step 3 percentage.

(d) Institutional cost-sharing 
agreements. If avgrant is subject to an 
institutional cost-sharing agreement (see 
§ 74.130(e)), the Federal share of 
property acquired under the grant shall 
be calculated as though there were no 
cost-sharing requirement applicable to 
the grant (that is, as if all the grantee’s 
cost sharing were voluntary).

§ 74.143 Subgrantee’s share of market 
value or sales proceeds.

Where this subpart requires a sharing 
of the market value or sales proceeds of 
property acquired under a subgrant, the 
non-Federal share shall be 
proportionally divided between the 
grantee and the subgrantee. The 
subgrantée shall be entitled to the 
amount it would have received or 
retained if the award to it had been 
made directly by the Federal 
Govemmént. The remainder of the non- 
Federal share shall belong to the 
grantee.

Intangible Personal Property 

§ 74.144 Inventions and patents.
ED’s regulations on inventions and 

patents arising out of activities assisted 
by a grant are set forth in parts 6 and 8 
of this title.'

§74.145 Copyrights.
(a) Works under grants. Unless 

otherwise provided by the terms of the 
grant, when copyrightable material is 
developed in the course of or under a 
grant, the grantee is free to copyright the 
material or permit others to do so.

(b) Works under subgrants. Unless 
otherwise provided by the terms of the 
grant or subgrant, when copyrightable 
material is developed in the course of or 
under a subgrant, the subgrantee is free 
to copyright the material or permit 
others to do so.

(c) ED rights. If any copyrightable 
material is developed in the course of or 
under an ED grant or subgrant, ED shall 
have a royalty-free, nonexclusive, and 
irrevocable right to reproduce, publish, 
or otherwise use, and to authorize 
others to use, the work for Federal 
Government purposes. A grantee 
awarding a subgrant may reserve a 
similar right for itself with respect to 
copyrightable material developed under 
that subgrant.

(d) Exemption o f student-developed 
works. ED awards training grants and 
other kinds of grants under which 
individuals are provided stipends or 
other financial assistance for the 
primary purpose of aiding them to 
further their education or training. 
Except as provided by the terms of the 
grant, copyrightable material developed 
by an individual or group of individuals 
in the course of education or training 
pursued with such assistance shall not 
be subject to the ED right described in 
paragraph (c) of this section, unless the 
development of the material also 
receives other forms of support under 
the same or another ED grant (such as a 
research grant).

Subpart P—Procurement Standards

§ 74.160 Scope of subpart; terminology.
(a) This subpart contains standards 

for use by recipients in establishing 
procedures for the procurement of 
supplies, equipment, construction, and 
other services whose cost is borne in 
whole or in part as a direct cost by 
Federal grant funds.

(b) No additional procurement . 
standards or requirements shall be 
imposed by awarding parties upon 
recipients unless specifically required 
by Federal statutes or Executive Orders.

(c) As used in this subpart:
(1) “Formal advertising” refers to that 

procurement method which involves 
adequate purchase description, sealed 
bids, and public opening of bids.

(2) “Negotiation” refers to any method 
of procurement other than formal 
advertising.

§74.161 General.
(a) Recipients may use their own 

procurement policies: Provided, That 
procurements subject to this subpart are 
made in accordance with the standards 
in this subpart.

(b) The standards in this subpart do 
not relieve the recipient of the 
contractual responsibilities arising 
under its contracts. The recipient is the 
responsible authority, without recourse 
to ED, regarding issues arising out of its 
procurements. This includes but is not 
limited to: Disputes, claims, protests of 
award, source evaluation, or other 
matters of a contractual nature. Matters 
concerning violation of law are to be 
referred to such local, State, or Federal 
authority as may have proper 
jurisdiction.

§74.162 Code of conduct.
(a) The recipient shall maintain a code 

or standards of conduct that shall 
govern the performance of its officers, 
employees or agents engaged in the 
awarding and administration of 
contracts that are subject to this 
subpart. The code or standards shall 
provide for disciplinary actions to be 
applied for violations of the code or 
standards by the recipient’s officers, 
employees, or agents. For governmental 
recipients, such disciplinary actions are 
required only to the extent otherwise 
permissible under the Government’s 
laws, rules, or regulations. To the extent 
permissible under its laws, rules, or 
regulations, the governmental recipient 
shall also provide for actions to be taken 
against contractors or their agents who 
wrongfully take part in a violation of the 
code or standards of conduct.

(b) The recipient’s officers, employees 
or agents shall neither solicit nor accept
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gratuities, favors, or anything of 
monetary value from contractors or 
potential contractors. This is not 
intended to preclude bona-fide 
institutional fund-raising activities.

(c) No employee, officer, or agent of a 
nongovernmental recipient shall 
participate in the selection, award, or 
administration of a contract subject to 
this subpart where, to his or her 
knowledge, any of the following has a 
financial interest in that contract:

(1) The employee, officer, or agent,
(2) Any member of his or her 

immediate family;
(3) His or her partner;
(4) An organization in which any of 

the above is an officer, director, or 
employee;

(5) A person or organization with 
whom any of the above individuals is 
negotiating or has any arrangement 
concerning prospective employment.

§ 74.163 Free competition.
(a) All procurement transactions shall 

be conducted in a manner to provide, to 
the maximum extent practicable, open 
and free competition.

(b) The recipient should be alert to 
organizational conflicts of interest or 
noncompetitive practices among 
contractors that may restrict or 
eliminate competition or otherwise 
restrain trade. In particular, a contractor 
that develops or drafts specifications, 
requirements, a statement of work, an 
invitation for bids or a request for 
proposals for a particular procurement 
by a nongovernmental recipient should 
be excluded from competing for that 
procurement except when, upon request 
of the recipient, ED waives this 
requirement for a particular 
procurement.

(c) Solicitations shall clearly set forth 
all requirements that the bidder/offerer 
must fulfill in order for his bid/offer to 
be evaluated. Awards shall be made to 
the responsible bidder/offeror whose 
bid/offer is responsive to the solicitation 
and is most advantageous to the 
recipient, price and other factors 
considered. Factors such as discounts, 
transportation costs, and taxes may be 
considered in determining the lowest 
bid. Any and all bids/offers may be 
rejected when it is in the recipient’s 
interest to do so, and, in the case of 
governmental recipients, such rejections 
are in accordance with the government’s 
applicable law, rules, or regulations.

§ 74.164 Procedural requirements.
The recipient shall establish 

procurement procedures which provide 
for, as a minimum, the following:

(a) Proposed procurement actions 
shall follow a procedure to assure that

unnecessary or duplicative items are not 
purchased. Where appropriate, an 
analysis shall be made of lease and 
purchase alternatives to determine 
which would be the most economical, 
practical procurement

(b) Solicitations for goods and 
services shall be based upon a clear and 
accurate description of the technical 
requirements for the material, product 
or service to be procured. Such 
description shall not, in competitive 
procurements, contain features which 
unduly restrict competition. “Brand 
name or equal” description may be used 
as a means to define the performance or 
other salient requirements of a 
procurement and when so used the 
specific features of the named brand 
which must be met by bidders/offerors 
should be clearly specified.

(c) Where applicable, section 7(b) of 
the Indian Self-Determination and 
Education Assistance Act (25 U.S.C. 
450e(b)) shall be observed.

(d) Positive efforts shall be made by 
procuring parties to utilize small 
business and minority-owned business 
sources of supplies and services. Such 
efforts should allow these sources the 
maximum feasible opportunity to 
compete for contracts subject to this 
subpart.1

(e) The type of procuring instruments 
used—e.g., fixed-price contracts, cost 
reimbursable contracts, purchase orders, 
incentive contracts—shall be 
determined by the recipient but must be 
appropriate for the particular 
procurement and for promoting the best 
interest of the grant project or program 
involved. The “cost-plus-a-percentage- . 
of-cost” method of contracting shall not 
be used.

(f) Contracts shall be made only with 
responsible contractors who possess the 
potential ability to perform successfully 
under the terms and conditions of a 
proposed procurement. Consideration 
shall be given to such matters as 
contractor integrity, record of past 
performance, financial and technical 
resources or accessibility to other 
necessary resources.

(g) The terms of the grant may require 
that the following be submitted for prior 
approval of ED if the aggregate 
expenditure is expected to exceed 
$5,000: (1) Any proposed sole source 
contract and (2) any contract which a 
nongovernmental-recipient proposes to

’ Advice and assistance regarding the use of small 
or minority businesses may be obtained from the 
following Federal organizations:

1. The Small Business Administration and its field 
offices.

2. The Office of Minority Business Enterprise, 
Department of Commerce.

3. Hie Office for Civil Rights, ED.

award after seeking competition but 
receiving only one bid or proposal.

(h) Nongovernmental recipients 
should make some form of price or cost 
analysis in connection with every 
negotiated procurement action. R ice  
analysis may be accomplished in 
various ways, including the comparison 
of price quotations submitted, market 
prices and similar indicia, together with 
discounts. Cost analysis is the review 
and evaluation of each element of cost 
proposed by the offeror to determine 
reasonableness, allocability and 
allowability.

(i) Procurement records and files for 
purchases in excess of $10,000 shall 
include the following:

(1) Basis for contractor selection;
(2) justification for lack of competition 

when competitive bids or offers are not 
obtained;

(3) Basis for award cost or price.
(j) A system for contract 

administration shall be maintained to 
ensure contractor conformance with 
terms, conditions and specifications of 
the contract, and to ensure adequate 
and timely followup of all purchases.

§ 74.165 Requirement for governments to 
use formal advertising.

(a) Except as provided in paragraph
(b) of this section, in making 
procurements that are subject to this 
subpart, governmental recipients shall 
use formal advertising.

(b) Procurements may be negotiated if 
it is not practicable or feasible to use 
formal advertising. Generally, such 
procurements may be negotiated if one 
or more of the following conditions 
prevail:

(1) The public exigency will not permit 
the delay incident to advertising.

(2) The material or service to be 
procured is available from only one 
person or firm.

(3) The aggregate amount involved 
does not exceed $10,000.

(4) The contract is for personal or 
professional services, or for any service 
to be rendered by a university, college; 
or other educational institution.

(5) The material or services are to be 
procured and used outside the limits of 
the United States and its possessions.

(6) No acceptable bids have been 
received after formal advertising.

(7) The purchases are for highly 
perishable materials or medical 
supplies, for material or services where 
the prices are established by law, for 
technical items or equipment requiring 
standardization and interchangeability 
of parts with existing equipment, for 
experimental, developmental or 
research work, for supplies purchased 
for authorized resale, or for technical or
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specialized supplies requiring 
substantial intitial investment for 
manufacture.

(8) Formal advertising is otherwise not 
practicable or feasible, and negotiation 
is authorized by applicable law, rules, or 
regulations.

(c) Notwithstanding the existence of 
circumstances justifying negotiation, 
competition shall be obtained to the 
maximum extent practicable.

(d) For every negotiated procurement 
in excess of $10,000 by a governmental 
recipient, written justification for the use 
of negotiation in lieu of formal 
advertising shall be included in the 
government’s procurement records and 
files, in addition to the information 
required by § 74.164(i). The justification 
may be on a class basis, i.e., covering a 
group of related or similar contracts, or 
it may be on an individual contract 
lpasis.

§ 74.166 Contract provisions.
(a) Scope. This section contains 

requirements relating to provisions that 
must be included in contracts that are 
subject to this part. The requirements 
shall also apply to subcontracts of any 
tier under such contracts, and the term 
"contracts” in this section shall be 
construed as including subcontracts.

(b) General. All contracts shall 
contain sufficient provisions to define a 
sound and complete agreement.

(c) Administrative remedies for 
violations. Contracts in excess of 
$10,000 shall contain contractual 
provisions or conditions that will allow 
for administrative, contractual or legal 
remedies in instances in which 
contractors violate or breach contract 
terms, and provide for such remedial 
actions as appropriate.

id) Termination provisions. Contracts 
in excess of $10,000 shall contain 
suitable provisions for termination by 
the party awarding the contract, 
including the manner by which 
termination will be effected and the 
basis for settlement. These contracts 
shall describe conditions under which 
the contract may be terminated for 
default as well as conditions where the 
contract may be terminated because of 
circumstances beyond the control of the 
contractor.

(e) Executive Order 11246. Where 
applicable, construction contracts in 
excess of $10,000 shall contain a « 
provision requiring compliance with 
Executive Order 11246, entitled "Equal 
Employment Opportunity,” as amended 
by Executive Order 11375, and as 
supplemented in Department of Labor 
regulations (41 CFR Part 60).

(f) Copeland Act. Contracts in excess 
of $2,000 for construction or repair shall

include a provision for compliance with 
the Copeland “Anti-Kick-Back Act”
(18 U.S.C. 874) as supplemented in 
Department of Labor regulation (29 CFR 
Part 3). All suspected or reported 
violations shall be reported to the 
granting agency by the grantee.

(g) Davis-Bacon Act. When required 
by the Federal legislation governing the 
grant program, all construction contracts 
in excess of $2,000 shall include a 
provision for compliance with the Davis- 
Bacon Act (40 U.S.C. 276a to a-7) as 
supplemented by Department of Labor 
regulations (29 CFR Part 5). All 
suspected or reported violations shall be 
reported to the granting agency by the 
grantee.

(h) Contract Work Hours and Safety 
Standards Act. All contracts subject to 
the Contract Work Hours and Safety 
Standards Act (40 U.S.C. 327 et seq.) 
shall include a provision requiring the 
contractor to comply with the applicable 
sections of the act and the Department 
of Labor’s supplementing regulations

(29 CFR Parts 5 and 1926).
(i) Inventions and patents. Contracts 

which may give rise to inventions 
subject to parts 6 and 8 of this title shall 
include a provision requiring compliance 
with those parts.

(j) A ccess to Records. Contracts that 
are subject to Subpart D of this part 
shall include a provision reflecting
§ 74.24(c)*on rights of access to the 
contractor’s records.

(k) Clean A ir and Water Acts. 
Contracts in excess of $100,000 shall 
contain provisions requiring compliance 
with all applicable standards, orders, or 
regulations issued pursuant to the Clean 
Air Act as amended (42 U.S.C. 1857 et 
seq.) and the Federal Water Pollution 
Control Act as amended (33 U.S.C. 1251 
et seq.). Violations shall be reported in 
writing to the appropriate regional office 
of the Environmental Protection Agency, 
and a copy of the report shall be 
submitted to the granting agency. (See 
40 CFR Part 15 for relevant regulations 
of the Environmental Protection 
Agency.)

Subpart Q—Cost Principles

§ 74.170 Scope of subpart.
This subpart identifies the principles 

to be used in determining costs 
applicable to grants, subgrants, and 
cost-type contracts under grants and 
subgrants:

§ 74.171 Governments.
The principles to be used in 

determining the allowable costs of 
activities conducted or administered by 
governments are in Appendix C to this 
part.

§ 74.172 Institutions of higher education.
(a) Research and development. The 

principles for determining the allowable 
costs of research and development work 
performed by institutions of higher 
education (other than for-profit 
institutions) are in part I of Appendix D 
to this part.

(b) Training and other educational 
services. The principles for determining 
the allowable costs of training and other 
educational services provided by 
institutions of higher education (other 
than for-profit institutions) are in part II 
of Appendix D to this part.

(c) Other activities. Appendix D to 
this part shall be used as a guide for 
determining the allowable costs of other 
activities conducted by institutions of 
higher education (other than for-profit 
institutions).

§74.173 Hospitals.
(a) Research and development. The 

principles for determining the allowable 
costs of research and development work 
performed by hospitals afe in Appendix 
E to this part.

(b) Other activities. Appendix E to 
this part shall be used as a guide for 
determining the allowable costs of other 
activities conducted by hospitals.

§ 74.174 Other nonprofit organizations.
(a) Nonconstruction awards. Under 

nonconstruction awards, the principles 
for determining the allowable costs of 
activities conducted by nonprofit 
organizations other than institutions of 
higher education, hospitals, and 
governmental organizations are in 
Appendix F to this part.

(b) Construction awards. Appendix F 
to this part shall be used as a guide for 
determining the allowable costs of work 
under construction awards to nonprofit 
organizations (other than institutions of 
higher education, hospitals and 
governmental organizations).

§ 74.175 Subgrants and cost-type 
contracts.

(a) The cost principles applicable to a 
subgrantee or cost-type contractor under 
an HEW grant will not necessarily be 
the same as those applicable to the 
grantee. For example, where a State 
government awards a subgrant or cost- 
type contract to an institution of higher 
education, Appendix D to this part 
would apply to the costs incurred by the 
institution of higher education, even 
though Appendix C would apply to the 
costs incurred by the State.

(b) The principles to be used in 
determining the allowable costs of work 
performed by for-profit organizations 
under cost-type contracts awarded to
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them under ED grants are in 41 CFR 
Chapter 34.

§ 74.176 Costs allowable with approval
Each set of cost principles identifies 

certain costs that, in order to be 
allowable, must be approved by the 
awarding party. Other costs do not 
require approval. The following 
procedures govern approval of these 
costs.

(a) When costs are treated as indirect 
costs (or are allocated pursuant to a 
government-wide cost allocation plan], 
acceptance of the costs as part of the 
indirect cost rate or cost allocation plan 
shall constitute approval.

(b) (1) When the costs are treated as 
direct costs, they must be approved in 
advance by the awarding party.

(2) If the costs are specified in the 
budget, approval of the budget shall 
constitute approval of the costs.

(3) If the costs are not specified in the 
budget, or there is no approved budget, 
the recipient shall obtain specific prior 
approval in writing from the awarding 
party. For this purpose the prior 
approval procedures of § 74.102 shall be 
followed, except that for formula or 
mandatory grants, ED’s written approval 
may be signed by any authorized ED 
official.

(c) The awarding party may waive or 
conditionally waive the requirement for 
its approval of the costs. Such a waiver 
shall apply only to the requirement for 
approval. If, upon audit or otherwise, it 
is determined that the costs do not meet 
other requirements or tests for 
allowability specified by the applicable 
cost principles, such as reasonableness 
and necessity, the costs may be 
disallowed.

(d) In the case of subgrants and cost- 
type contracts, no approval shall be 
given which is inconsistent with the 
purpose or the terms of the Federal 
grant.
Appendix A [Reserved]
Appendix B [Reserved]
Appendix C—Principles for Determining 
Costs Applicable to Grants and Contracts 
With State and Local Governments
Part I—General
A. Purpose and Scope

1. Objectives. This appendix sets forth 
principles for determining the allowable costs 
of programs administered by State and local 
governments under grants from and contracts 
with the Federal Government The principles 
are for the purpose of cost determination and 
are not intended to identify the 
circumstances or dictate theextent of Federal 
and State or local participation in the 
financing of a particular grant. They are 
designed to provide that federally assisted 
programs bear their fair share of costs

recognized under these principles, except 
where restricted or prohibited by law. No 
provision for profit or other increment above 
cost is intended.

2. Policy guides. The application of these 
principles is based on the fundamental 
premises that:

a. State and local governments are 
responsible for the efficient and effective 
administration of grant and contract 
programs through the application of sound 
management practices.

b. The grantee or contractor assumes the 
responsibility for seeing that federally 
assisted program funds have been expended 
and accounted for consistent with underlying 
agreements and program objectives.

c. Each grantee or contractor organization, 
in recognition of its own unique combination 
of staff facilities and experience, will have 
the primary responsibility for employing 
whatever form of organization and 
management techniques may be necessary to 
assure proper and efficient administration.

3. Application. These principles will be 
applied in determining costs incurred by 
State and local governments under Federal 
grants and cost reimbursement type contracts 
(including subgrants and subcontracts) 
except those with publicly financed 
educational institutions subject to Appendix 
D to this part.
B. Definitions

Î. Approval or authorization of the grantor 
Federal agency means documentation 
evidencing consent prior to incurring specific 
cost.

2. Cost allocation plan means the 
documentation identifying, accumulating, and 
distributing allowable costs under grants and 
contracts together with the allocation 
methods used.

3. Cost, as used herein, means cost as 
determined on a cash, accrual, or other basis 
acceptable to the Federal grantor agency as a 
discharge of the grantee’s accountability for 
Federal funds.

4. Cost objective means a pool, center, or 
area established for the accumulation of cost. 
Such areas include organizational units, 
functions, objects or items of expense, as 
well as ultimate cost objectives including 
specific grants, projects, contracts, and other 
activities.

5. Federal agency means the Department of
Education. •

6. Grant means an agreement between the 
Federal Government and a State or local 
government whereby the Federal 
Government provides funds or aid in kind to 
carry out specified programs, services, or 
activities. The principles and policies stated 
in this appendix as applicable to grants in 
general also apply to any federally sponsored 
cost reimbursement type of agreement 
performed by a State or local government, 
including contracts, subcontracts and 
subgrants.

7. Grant program means those activities 
and operations of the grantee which are 
necessary to carry out the purposes of the 
grant, including any portion of the program 
financed by the grantee.

8. Grantee means the department or agency 
of State or local government which is 
responsible for administration of the grant.

9. Local unit means any political 
subdivision of government below the State 
level.

10. Other State or local agencies means 
departments or agencies of the State or local 
unit which provide goods, facilities, and 
services to a grantee.

11. Services, as used herein, means goods 
and facilities, as well as services.

12. Supporting services means auxiliary 
functions necessary to sustain the direct 
effort involved in administering a grant 
program or an activity providing service to 
the grant program. These services may be 
centralized in the grantee department or in 
some other agency, and include procurement, 
payroll, personnel functions, maintenance 
and operation of space, data processing, 
accounting budgeting, auditing, mail and 
messenger service, and the like.
C. Basic Guidelines

1. Factors affecting allowability of costs.
To be allowable under a grant program, costs 
must meet the following general criteria:

a. Be necessary and reasonable for proper 
and efficient administration of the grant 
program, be allocable thereto under these 
principles, and, except as specifically 
provided herein, not be a general expense 
required to carry out the overall 
responsibilities of State or local governments.

b. Be authorized or not prohibited under 
State or local laws or regulations.

c. Conform to any limitations or exclusions 
set forth in these principles, Federal laws, or 
other governing limitations as to types or 
amounts of cost items.

d. Be consistent with policies, regulations, 
and procedures that apply uniformly to both 
federally assisted and other activities of the 
unit of government of which the grantee is a 
part.

e. Be accorded consistent treatment 
through application of generally accepted 
accounting principles appropriate to the 
circumstances.

f. Not be allocable to or included as a cost 
of any other federally financed program in 
either the current or a prior period.

g. Be net of all applicable credits.
2. Allocable costs, a. A cost is allocable to 

a particular cost objective to the extent of 
benefits received by such objective.

b. Any cost allocable to a particular grant 
or cost objective under the principles 
provided for in this appendix may not be 
shifted to other Federal grant programs to 
overcome fund deficiencies, avoid 
restrictions imposed by law or grant 
agreements, or for other reasons.

c. Where an allocation of joint cost will 
ultimately result in charges to a grant 
program, an allocation plan will be required 
as prescribed in section J.

3. Applicable credits, a. Applicable credits 
refer to those receipts or reduction of 
expenditure-type transactions which offset or 
reduce expense items allocable to grants as 
direct or indirect costs. Examples of such 
transactions are: purchase discounts; rebates 
or allowances; recoveries or indemnities on 
losses; sale of publications, equipment, and 
scrap; income from personal or incidental 
services; and adjustments of overpayments or 
erroneous charges.
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b. Applicable credits may also arise when 
Federal funds are received or are available 
from sources other than the grant program 
involved to finance operations or capital 
items of the grantee. This includes costs 
arising from the use or depreciation of items 
donated or financed by the Federal 
Government to fulfill matching requirements 
under another grant program. These types of 
credits should likewise be used to reduce 
related expenditures in determining the rates 
or amounts applicable to a given grant.
D. Composition of Cost

1. Total cost. The total cost of a grant 
program is comprised of the allowable direct 
cost incident to its performance, plus its 
allocable portion of allowable indirect costs, 
less applicable credits.

2. Classification of costs. There is no 
universal rule for classifying certain costs as . 
either direct or indirect under every 
accounting system. A cost may be direct with 
respect to some specific service or function, 
but indirect with respect to the grant or other 
ultimate cost objective. It is essential 
therefore that each item of cost be treated 
consistently either as a direct or an indirect 
cost. Specific guides for determining direct 
and indirect costs allocable under grant 
programs are provided in the sections which 
follow.
E. Direct Costs

1. General. Direct costs are those that can 
be identified specifically with a particular 
cost objective. These costs may be charged 
directly to grants, contracts, or to other 
programs against which costs are finally 
lodged. Direct costs may also be charged to 
cost objectives used for the accumulation of 
costs pending distribution in due course to 
grants and other ultimate cost objectives.

2. Application. Typical direct costs 
chargeable to grant programs are:

a. Compensation of employees fot the time 
and effort devoted specifically to the 
execution of grant programs.

b. Cost of materials acquired, consumed, or 
expended specifically for the purpose of the 
grant.

c. Equipment and other approved capital 
expenditures.

d. Other items of expense incurred 
specifically to carry out the grant agreement.

e. Services furnished specifically for the 
grant program by other agencies, provided 
such charges are consistent with criteria 
outlined in Section G of these principles.
F. Indirect Costs

1. General. Indirect costs are those (a) 
incurred for a common or joint purpose 
benefiting more than one cost objective, and
(b) not readily assignable to the cost 
objectives specifically benefited, without 
effort disproportionate to the results 
achieved. The term “indirect costs,” as used 
herein, applies to costs of this type 
originating in the grantee department, as well 
as those incurred by other departments in 
supplying goods, services, and facilities, to 
the grantee department. To facilitate 
equitable distribution of indirect expenses to 
the cost objectives served, it may be 
necessary to establish a number of pools of 
indirect cost within a grantee department or

in other agencies providing services to a 
grantee department Indirect cost pools 
should be distributed to benefiting cost 
objectives on bases which will produce an 
equitable result in consideration or relative 
benefits derived.

2. Grantee departmental indirect costs. All 
grantee departmental indirect costs, including 
the various levels of supervision, are eligible 
for allocation to grant programs provided 
they meet the conditions set forth in this 
Appendix. In lieu of determining the actual 
amount of grantee departmental indirect cost 
allocable to a grant program, the following 
methods may be used:

a. Predetermined fixed rates for indirect 
costs. A predetermined fixed rate for 
computing indirect costs applicable to a grant 
may be negotiated annually in situations 
where the cost experience and other 
pertinent facts available are deemed 
sufficient to enable the contracting parties to 
reach an informed judgment (1) as to the 
probable level of indirect costs in the grantee 
department during the period to be covered 
by the negotiated rate, and (2) that the 
amount allowable under the predetermined 
rate would not exceed actual indirect cost.

b. Negotiated lump sum for overhead. A 
negotiated fixed amount in lieu of indirect 
costs may be appropriate under 
circumstances where the benefits derived 
from a grantee department’s indirect services 
cannot be readily determined as in the case 
of small, self-contained or isolated activity. 
When this method is used, a determination 
should be made that the amount negotiated 
will be approximately the same as the actual 
indirect cost that may be incurred. Such 
amounts negotiated in lieu of indirect costs 
will be treated as an offset to total indirect 
expenses of the grantee department before 
allocation to remaining activities. The base 
on which such remaining expenses are 
allocated should be appropriately adjusted.

3. Limitation on indirect costs, a. Federal 
grants may be subject to laws that limit the 
amount of indirect cost that may be allowed. 
Agencies that sponsor grants of this type will 
establish procedures which will assure that 
the amount actually allowed for indirect 
costs under each such grant does not exceed 
the maximum allowable under the statutory 
limitation or the amount otherwise allowable 
under this Appendix, whichever is the 
smaller.

b. When the amount allowable under a 
statutory limitation is less than the amount 
otherwise allocable as indirect costs under 
this Appendix, the amount ndt recoverable as 
indirect costs under a grant may not be 
shifted to another federally sponsored grant 
program or contract.
G. Cost Incurred by Agencies Other Than the 
Grantee

1. General. The cost of service provided by 
other agencies only may include allowable 
direct costs of the service plus a pro rata 
share of allowable supporting costs (section
B.12.) and supervision directly required in 
performing the service, but not supervision of 
a general nature such as that provided by the 
head of a department and his staff assistants 
not directly involved in operations. However, 
supervision by the head of a department or

agency whose sole function is providing the 
service furnished would be an eligible cost. 
Supporting costs include those furnished by 
other units of the supplying department or by 
other agencies.

2. Alternative methods of determining 
indirect cost. In lieu of determining actual 
indirect cost related to a particular service 
furnished by another agency, either of the 
following alternative methods may be used 
provided only one method is used for a 
specific service during the fiscal year 
involved.

a. Standard indirect rate. An amount equal 
to 10 percent of direct labor cost in providing 
the service performed by another State 
agency (excluding overtime, shift, or holiday 
premiums and fringe benefits) may be 
allowed in lieu of actual allowable indirect 
cost for that service.

b. Predetermined fixed rate. A 
predetermined fixed rate for indirect cost of 
the unit or activity providing service may be 
negotiated as set forth in section F.2.a.
H. Cost Incurred by Grantee Department for 
Others

1. General. The principles provided in 
section G. will also be used in determining 
the cost of services provided by the grantee 
department to another agency.
I. [Reserved]
]. Cost Allocation Plan

1. General. A plan for allocation of costs 
will be required to support the distribution of 
any joint costs relatecj to the grant program. 
All costs included in the plan will be 
supported by formal accounting records 
which will substantiate the propriety of 
eventual charges.

2. Requirements. The allocation plan of the 
grantee department should cover all joint 
costs of the department as well as costs to be 
allocated under plans of other agencies or 
organizational unit which are to be included 
in the costs of federally sponsored programs. 
The cost allocation plans of all the agencies 
rendering services to the grantee department, 
to the extent feasible, should be presented in 
a single document. The allocation plan should 
contain, but not necessarily be limited to, the 
following:

a. The nature and extent of services 
provided and their relevance to the federally 
sponsored programs.

b. The items of expense to be included.
c. The methods to be used in distributing 

cost.
3. Instructions for preparation of cost 

allocation plans. The Department of 
Education, in consultation with the other 
Federal agencies concerned, will be 
responsible for developing and issuing the 
instructions for use by State and local 
government grantees in preparatiqn of cost 
allocation plans. This responsibility applies 
to both Central support services at the State 
and local government level as well as 
indirect cost proposals of individual grantee 
departments.

4. Negotiation and approval of indirect cost 
proposals for States, a. The Department of 
Education, in collaboration with the other 
Federal agencies concerned, will be 
responsible for negotiation, approval and
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audit of cost allocation plans, which will be 
submitted to it by the States. These plans will 
cover central support service costs of the 
State.

b. At the grantee department level in a 
State, a single Federal agency will have 
responsibility similar to that set forth in a. 
above for the negotiation, approval and audit 
of the indirect cost proposal. Cognizant 
Federal agencies have been designated for 
this purpose. Changes which may be required 
from time to time in agency assignments will 
be arranged by the Department of Education, 
in collaboration with the other interested 
agencies; and submitted to the Office of 
Management and Budget for final approval. A 
current list of agency assignments will be 
maintained by die Department of Education.

c. Questions concerning the cost allocation 
plans approved under a. and b. above should 
be directed to the agency responsible for such 
approvals.

5. Negotiation and approval of indirect cost 
proposals for local governments, a. Cost 
allocation plans will be retained at the local 
government level for audit by a designated 
Federal agency except in those cases where 
that agency requests that cost allocation 
plans be submitted to it for negotiation and 
approval.

b. A list of cognizant Federal agencies 
assigned responsibility for negotiation, 
approval and audit of central support service 
cost allocation plans at the local government 
level is being developed. Changes which may 
be required from time to time in agency 
assignments will be arranged by the 
Department of Education in collaboration 
with the other interested agencies, and' 
submitted to the Office of Management and 
Budget for final approval. A current list of 
agency assignments will be maintained by 
the Department of Education.

c, At the grantee department level of local 
governments, the Federal agency with the 
predominant interest in the work of the 
grantee department will be responsible for 
necessary negotiation, approval and audit of 
the indirect cost proposal.

8. Resolution fif problems. To the extent 
that problems are encountered among the 
Federal agencies in connection with 4. and 5. 
above, the Office of Management and Budget 
will lend assistance as required.
Part II—Standards for Selected Items of Cost
A. Purpose and Applicability

1. Objective. This part provides standards 
for determining the allowability of selected 
items of cost.

2. Application. These standards will apply 
irrespective of whether a particular item of 
cost is treated as direct or indirect cost. 
Failure to mention a particular item of cost in 
the standards is not intended to imply that it 
is either allowable or unallowable, rather 
determination of allowability in each case 
should be based on the treatment of 
standards provided for similar or related 
items of cost. The allowability of the selected 
items of cost is subject to the general policies 
and principles stated in Part I of this 
appendix.
B. Allowable Costs

1. Accounting. The cost of establishing and 
maintaining accounting and other information

systems required for the management of grant 
programs is allowable. This includes cost 
incurred by central service agencies for these 
purposes. The cost of maintaining central 
accounting records required for overall State 
or local government purposes, such as 
appropriation and fund accounts by the 
Treasurer, Comptroller, or similar officials, is 
considered to be a general expense of 
government and is not allowable.

2. Advertising. Advertising media includes 
newspapers, magazines, radio, and television 
programs, direct mail, trade papers, and the 
like. The advertising costs allowable are 
those which are solely for:

a. Recruitment of personnel required for the 
grant program.

b. Solicitation of bids for the procurement 
of goods and services required.

c. Disposal of scrap or surplus materials 
acquired in the performance of the grant 
agreement.

d. Other purposes specifically provided for 
in the grant agreement.

3. Advisory councils. Costs incurred by 
State advisory councils or committees 
established pursuant to Federal requirements 
to carry out grant programs are allowable. 
'The cost of like organizations is allowable 
when provided for in the grant agreement

4. Audit service. The cost of audits 
necessary for the administration and 
management of functions related to grant 
programs is allowable.

5. Bonding. Costs of premiums on bonds 
covering employees who handle grantee 
agency funds are allowable.

6. Budgeting. Costs incurred for the 
development, preparation, presentation, and 
execution of budgets are allowable. Costs for 
services of a central budget office are 
generally not allowable since these are costs 
of general government. However, where 
employees of the central budget office 
actively participate in the grantee agency’s 
budget process, the cost of identifiable 
services is allowable.

7. Building lease management. The 
administrative cost for lease management 
which includes review of lease proposals, 
maintenance of a list of available property 
for lease, and related activities is allowable.

8. Central stores. The cost of maintaining 
and operating a central stores organization 
for supplies, equipment, and materials used 
either directly or indirectly for grant 
programs is allowable.

9. Communications. Communication costs 
incurred for telephone calls or service, 
telegraph, teletype service, wide area 
telephone service (WATS), centrex, telpak 
(tie lines), postage, messenger service and 
similar expenses are allowable.

10. Compensation for personal services—a. 
General. Compensation for personal services 
includes all remuneration, paid currently or 
accrued, for services rendered during the 
period of performance under the grant 
agreement, including but not necessarily 
limited to wages, salaries, and supplementary 
compensation and benefits (section B.13.). 
The costs of such compensation are 
allowable to the extent that total 
compensation for individual employees: (1) is 
reasonable for the services rendered. (2) 
follows an appointment made in accordance

with State or local government laws and 
rules and which meets Federal merit system 
or other requirements, where applicable, and
(3) is determined and supported as provided 
in b. below. Compensation for employees 
engaged in federally assisted activities will 
be considered reasonable to the extent that it 
is consistent with that paid for similar work 
in other activities of the State or local 
government. In cases where the kinds of 
employees required for the federally assisted 
activities are not found in the other activities 
of the State or local government, 
compensation will be considered reasonable 
to the extent that it is comparable to that 
paid for similar work in the labor market in 
which the employing government competes 
for the kind of employees involved. 
Compensation surveys providing data 
representative of the labor market involved 
will be an acceptable basis for evaluating 
reasonableness.

b. Payroll and distribution of time.
Amounts charged to grant programs for 
personal services, regardless of whether 
treated as direct or indirect costs, will be 
based on payrolls documented and approved 
in accordance with generally accepted 
practice of the State or local agency. Payrolls 
must be supported by time and attendance or 
equivalent records for individual employees. 
Salaries and wages of employees chargeable 
to more than one grant program or other cost 
objective will be supported by appropriate 
time distribution records. The method used 
should produce an equitable distribution of 
time and effort*

11. Depreciation and use allowances, a. 
Grantees may be compensated for the use of 
buildings, capital improvements, and 
equipment through use allowances or 
depreciation. Use allowances are the means 
of providing compensation in lieu of 
depreciation or other equivalent costs. 
However, a combination of the two methods 
may not be used in connection with a single 
class of fixed assets.

b. The computation of depreciation or use 
allowance will be based on acquisition cost. * 
Where actual cost records have not been 
maintained, a reasonable estimate of the 
original acquisition cost may be used in the 
computation. The computation will exclude 
the cost or any portion of the cost of 
buildings and equipment donated or borne 
directly or indirectly by the Federal 
Government through charges to Federal grant, 
programs or otherwise, irrespective of where 
title was originally vested or where it 
presently resides. In addition, the 
computation will also exclude the cost of 
land. Depreciation or a use allowance on idle 
or excess facilities is not allowable, except 
when specifically authorized by the grantor 
Federal agency.

c. Where the depreciation method is 
followed, adequate property records must be 
maintained, and any generally accepted 
method of computing depreciation may be 
used. However, the method of computing 
depreciation must be consistently applied for 
any specific asset or class of assets for all 
affected federally sponsored programs and 
must result in equitable charges considering 
the extent of the use of the assets for the 
benefit of such programs.
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d. In lieu of depreciation, a use allowance 
for buildings and improvements may be 
computed at an annual rate not exceeding 2 
percent of acquisition cost. The use 
allowance for equipment (excluding items 
properly capitalized as building cost) will be 
computed at an annual rate not exceeding 6% 
percent of acquisition cost of usable 
equipment.

e. 'No depreciation or use charge may be 
allowed on any assets that would be 
considered as fully depreciated: provided, 
however, That reasonable use charges may 
be negotiated for any such assets if 
warranted after taking into consideration the 
cost of the facility or item involved, the 
estimated useful life remaining at time of 
negotiation, the effect of any increased 
maintenance charges or decreased efficiency 
due to age, and any other factors pertinent to 
the utilization of the facility or item for the 
purpose contemplated.

12. Disbursing service. The cost of 
disbursing grant program funds by the 
Treasurer or other designated officer is 
allowable. Disbursing services cover the 
processing of checks or warrants, from 
preparation to redemption, including the 
necessary records of accountability and 
reconciliation of such records with related 
cash accounts.

13. Employee fringe benefits. Costs 
identified under a. and b. below are 
allowable to the extent that total 
compensation for employees is reasonable as 
defined in section B.10.

a. Employee benefits in the form of regular 
compensation paid to employees during 
periods of authorized absences from the job, 
such as for annual leave, sick leave, court 
leave, military leave, and the like, if they are: 
(1) provided pursuant to an approved leave 
system, and (2) the cost thereof is equitably 
allocated to all related activities, including 
grant programs.

b. Employee benefits in the form of 
employers’ contribution or expenses for 
social security, employees’ life and health 
insurance plans, unemployment insurance 
coverage, workmen’s compensation 
insurance, pension plans, severance pay, and 
the like, provided such benefits are granted 
under approved plans and are distributed 
equitably to grant programs and to other 
activities.

14. Employee morale, health, and welfare 
costs. The costs of health of first-aid clinics 
and/or infirmaries, recreational facilities, 
employees’ counseling services, employee 
information publications, and any related 
expenses incurred in accordance with general 
State or local policy are allowable. Income 
generated from any of these activities will be 
offset against expenses.

15. Exhibits. Costs of exhibits relating 
specifically to the grant programs, are 
allowable.

16. Legal expenses. The cost of legal 
expenses required in the administration of 
grant programs is allowable. Legal services 
furnished by the chief legal officer of a State 
or local government or his staff solely for the 
purpose of discharging his general 
responsibilities as legal officer are 
unallowable. Legal expenses for the 
prosecution of claims against the Federal 
Government are unallowable.

17. Maintenance and repair. Costs incurred 
for necessary maintenance, repair, or upkeep 
of property which neither add to the 
permanent value of the property nor 
appreciably prolong its intended life, but 
keep it in an efficient operating condition, are 
allowable,

18. Materials and supplies. The cost of 
materials and supplies necessary to carry out 
the grant programs is allowable. Purchases 
made specifically for the grant program 
should be charged thereto at their actual 
prices after deducting all cash discounts, 
trade discounts, rebates, and allowances 
received by the grantee. Withdrawals from 
general stores or stockrooms should be 
charged at cost under any recognized method 
of pricing consistently applied. Incoming 
transportation charges are a proper part of 
material cost.

19. Memberships, subscriptions and 
professional activities—a. Memberships. The 
cost of membership in civic, business, 
technical and professional organizations is 
allowable provided: (1) the benefit from the 
membership is related to the grant program,
(2) the expenditure is for agency membership,
(3) the cost of the membership is reasonably 
related to the value of the services or benefits 
received, and (4) the expenditure is not for 
membership in an organization which 
devotes a substantial part of its activities to 
influencing legislation.

b. Reference material. The cost of books 
and subscriptions to civic, business, 
professional, and technical periodicals is 
allowable when related to the grant program.

c. Meetings and conferences. Costs are 
allowable when the primary purpose of the 
meeting is the dissemination of technical 
information relating to the grant program and 
they are consistent with regular practices 
followed for other sictivities of the grantee.

20. Motor pools. The costs of a service 
organization which provides automobiles to 
user grantee agencies at a mileage or fixed 
rate and/or provides vehicle maintenance, 
inspection and repair services are allowable.

21. Payroll preparation. The cost of 
preparing payrolls and maintaining necessary 
related wage records is allowable.

22. Personnel administration. Costs for the 
recruitment, examination, certification, 
classification, training, establishment of pay 
standards, and related activities for grant 
programs, are allowable.

23. Printing and reproduction. Costs for 
printing and reproduction services necessary 
for grant administration, including but not 
limited to forms, reports, manuals, and 
informational literature, are allowable. 
Publication costs of reports or other media 
relating to grant program accomplishments or 
results are allowable when provided for in 
the grant agreement.

24. Procurement service. The cost of 
procurement service, including solicitation of 
bids, preparation and award of contracts, and 
all phases of contract administration in 
providing goods, facilities and services for 
grant programs, is allowable.

25. Taxes. In general, taxes or payments in 
lieu of taxes which the grantee agency is 
legally required to pay are allowable.

26. Training and education. The cost of in- 
service training, customarily provided for

employee development which directly or 
indirectly benefits grant programs, is 
allowable. Out-of-service training involving 
extended periods of time is allowable only 
when specifically authorized by the grantor 
agency.

27. Transportation. Costs incurred for 
freight, cartage, express, postage, and other 
transportation costs relating either to goods 
purchased, delivered, or moved from one 
location to another, are allowable.

28. Travel. Travel costs are allowable for 
expenses for transportation, lodging, 
subsistence, and related items incurred by 
employees who are in travel status on official 
business incident to a grant program. Such 
costs may be charged on an actual basis, on a 
per diem or mileage basis in lieu of actual 
costs incurred, or on a combination of the 
two, provided the method used is applied to 
an entire trip; and results in charges 
consistent with those normally allowed in 
like circumstances in nonfederally sponsored 
activities. The difference in cost between 
first-class air accommodations and less-than- 
first-class air accommodations is 
unallowable except when less-than-first-class 
air accommodations are not reasonably 
available.
C. Costs Allowable With Approval of Grantor 
Agency

1. Automatic data processing. The cost of 
data processing services to grant programs is 
allowable. This cost may include rental of 
equipment or depreciation on grantee-owned 
equipment. The acquisition of equipment, 
whether by outright purchase, rental- 
purchase agreement or other method of 
pinchase, is allowable only upon specific 
prior approval of the grantor Federal agency 
as provided under the selected item for 
capital expenditures.

2. Building space and related facilities. The 
cost of space in privately or publicly owned 
buildings used for the benefit of the grant 
program is allowable subject to the 
conditions stated below. The total cost of 
space, whether in a privately or publicly 
owned building, may not exceed the rental 
cost of comparable space and facilities in a 
privately owned building in the same locality. 
The cost of space procured for grant program 
usage may not be charged to the program for 
periods of nonoccupancy, without 
authorization of the grantor Federal agency.

a. Rental cost. The rental cost of space in a 
privately owned building is allowable.

b. Maintenance and operation. The costs of 
utilities, insurance, security, janitorial 
services, elevator service, upkeep of grounds, 
normal repairs, and alterations and the like, 
are allowable to the extent they are not 
otherwise included in rental or other charges 
for space.

c. Rearrangements and alterations. Cost 
incurred for rearrangement and alteration of 
facilities required specifically for the grant 
program or those that materially increase the 
value or useful life of the facilities (section
C.3.) are allowable when specifically 
approved by the grantor agency.

d. Depreciation and use allowances on 
publicly owned buildings. These costs are 
allowable as provided in section B.ll.

e. Occupancy of space under rental- 
purchase or a lease with option-to-putchase
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agreement. The cost of space procured under 
such arrangements is allowable when 
specifically approved by the Federal grantor 
agency.

3. Capital expenditures. The cost of 
facilities, equipment, other capital assets, and 
repairs which materially increase the value 
or useful life of capital assets is allowable 
when such procurement is specifically 
approved by the Federal grantor agency. 
When assets acquired with Federal grant 
funds are (a) sold, (b) no longer available for 
use in a federally sponsored program, or (c) 
used for purposes not authorized by the 
grantor agency, the Federal grantor agency's 
equity in the asset will be refunded in the 
same proportion as Federal participation in 
its cost. In case any assets are traded on new 
items, only the net cost of the newly acquired 
assets is allowable.

4. Insurance and indemnification, a. Cost of 
insurance required, or approved and 
maintained pursuant to the grant agreement, 
is allowable.

b. Cost of other insurance in connection 
with the general conduct of activities is 
allowable subject to the following limitations:

(1) Types and extent and cost of coverage 
will be in accordance with general State or 
local government policy and sound business 
practice.

(2) Costs of insurance or of contributions to 
any reserve covering the risk of loss of, or 
damage to, Federal Government property are 
unallowable except to the extent that the 
grantor agency has specifically required or 
approved such costs.

c. Contributions to a reserve for a self- 
insurance program approved by thé Federal 
grantor agency are allowable to the extent 
that the type of coverage, extent of coverage, 
and the rates and premiums would have been 
allowed had insurance been purchased to 
cover the risks.

d. Actual losses which could have been 
covered by permissible insurance (through an 
approved self-insurance program or 
otherwise) are unallowable unless expressly 
provided for in the grant agreement.
However, costs incurred because of losses 
not covered under nominal deductible 
insurance coverage provided in keeping with 
sound management practice, and minor 
losses not covered by insurance, such as 
spoilage, breakage and disappearance of 
small hand tools which occur in the ordinary 
course of operations, are allowable.

e. Indemnification includes securing the 
grantee against liabilities to third persons 
and other losses not compensated by 
insurance or otherwise. The Government is 
obligated to indemnify the grantee only to the 
extent expressly provided for in the grant 
agreement, except as provided in d above.

5. Management studies. The cost of 
management studies to improve the 
effectiveness and efficiency of grant 
management for ongoing programs is 
allowable except that the cost of studies 
performed by agencies other than the grantee 
department or outside consultants is 
allowable only when authorized by the 
Federal grantor agency.

6. Preagreement costs. Costs incurred prior 
to the effective date of the grant or contract, 
whether or not they would have been

allowable thereunder if incurred after such 
date, are allowable when specifically 
provided for in the grant agreement

7. Professional services. Cost of 
professional services rendered by individuals 
or organizations not a pah of the grantee 
department is allowable subject to such prior 
authorization as may be required by the 
Federal grantor agency.

8. Proposal costs. Costs of preparing 
proposals on potential Federal Government 
grant agreements are allowable when 
specifically provided for in the grant 
agreement.
D. Unallowable Costs

1. Bad debts. Any losses arising from 
uncollectible accounts and other claims, and 
related costs, are unallowable.

2. Contingencies. Contributions to a 
contingency reserve or any similar provision 
for unforeseen events are unallowable.

3. Contributions and donations. 
Unallowable.

4. Entertainment. Costs of amusements, 
social activities, and incidental costs relating 
thereto, such as meals, beverages, lodgings, 
rentals, transportation, and gratuities, are 
unallowable.

5. Fines and penalties. Costs resulting from 
violations of, or failure to comply with, 
Federal, State, and local laws and regulations 
are unallowable.

6. Governor’s expenses. The salaries and 
expenses of the office of the Governor of a 
State or the chief executive of a political 
subdivision are considered a cost of general 
State or local government and are 
unallowable.

7. Interest and other financial costs.
Interest on borrowings (however 
represented), bond discounts, cost of 
financing and refinancing operations, and 
legal and professional fees paid in connection 
therewith, are unallowable except when 
authorized by Federal legislation.

8. Legislative expenses. Salaries and other 
expenses of the State legislature or similar 
local governmental bodies such as county 
supervisors, city councils, school boards, etc., 
whether incurred for purposes of legislation 
or executive direction, are unallowable.

9. Underrecovery of costs under grant 
agreements. Any excess of cost oyer the 
Federal contribution under one grant 
agreement is unallowable under other grant 
agreements.
Appendix D
Part I—Principles for Determining Costs 
Applicable to Research and Development 
Under Grants and Contracts With 
Educational Institutions
A. Purpose and Scope

1. Objectives. This appendix provides 
principles for determining the costs 
applicable to research' and development work 
performed by educational institutions under 
grants from and contracts with the Federal 
Government. These principles are confined to 
the subject of cost determination and make 
no attempt to identify the circumstances or 
dictate the extent of agency and institutional 
participation in the financing of a particular 
research or development project. The

principles are designed to provide recognition 
of the full allocated costs of such research 
work under generally accepted accounting 
principles. No provision for profit or other 
increment above cost is intended.

2. Policy guides. The successful application 
of these principles requires development of 
mutual understanding between 
representatives of universities and of the 
Federal Government as to their scope, 
implementation, and interpretation. It is 
recognized that—

a. The arrangements for agency and 
institutional participation in the financing of 
a research and development project are 
properly subject to negotiation between the 
agency and die institution concerned in 
accordance with such Government-wide 
criteria as may be applicable.

b. Each college and university, possessing 
its own unique combination of staff, facilities, 
and experience, should be encouraged to 
conduct research in a manner consonant with 
its own academic philosophies and 
institutional objectives.

c. Each institution, in the fulfillment of its 
obligations, should employ sound 
management practices.

d. The application of the principles 
established herein should require no 
significant changes in the generally accepted 
accounting practices of colleges and 
universities and standards herein provided 
on a consistent basis. Where wide variations 
exist in the treatment of a given cost item 
among institutions, the reasonableness and 
equitableness of such treatments will be fully 
considered during the rate negotiations and 
audit.

3. Application. The Department of 
Education will apply these principles and 
related policy guides in determining the costs 
incurred for such work under any type of 
research and development agreement. These 
principles should also be used as a guide in 
the pricing of fixed-price contracts or lump 
sum agreements.
B. Definition of Terms

1. Organized research means all research 
activities of an institution that are separately 
budgeted and accounted for.

2. Departmental research means research 
activities that are not separately budgeted 
and accounted for. Such research work, 
which includes all research activities not 
encompassed under the term “organized 
research,” is regarded for purposes of this 
document as a part of the instructional 
activities of the institution.

3. Research agreement means any valid 
arrangement to perform federally sponsored 
research, including grants, cost- 
reimbursement type contracts, cost- 
reimbursement type subcontracts, and fixed- 
price contracts and subcontracts for research.

4. Other institutional activities means all 
organized activities of an institution not 
directly related to the instruction and 
research functions, such as residence halls, 
dining halls, student hospitals, student 
unions, intercollegiate athletics, bookstores, 
faculty housing, student apartments, guest 
houses, chapels, theaters, public museums, 
and other similar activities or auxiliary 
enterprises. Also included under this
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definition is any other category of cost 
treated as “unallowable,” provided such 
category of cost identifies a function or 
activity to which a portion of the institution's 
indirect costs (as defined in section E.l.) are 
properly allocable.

5. Apportionment means the process by 
which the indirect costs of the institution are 
assigned as between (a) instruction and 
research, and (b) other institutional activities.

6. Allocation means the process by which 
the indirect costs apportioned to instruction 
and research are assigned as between (a) 
organized research, and (b) instruction, 
including departmental research.

7. Stipulated salary support is a fixed or a 
stated dollar amount of the salary of 
professorial or other professional staff 
involved in the conduct of research which a 
Government agency agrees in advance to 
reimburse an educational institution as a part 
of sponsored research costs.

8. Federal agency or sponsoring agency 
means the Department of Education.
C. Basic Considerations

1. Composition of total costs. The cost of a
research agreement is comprised of the 
allowable direct costs incident to its 
performance, plus the allocable portion of the 
allowable indirect costs of the institution, 
less applicable credits as described in section
C.5. , r

2. Factors affecting allowability of costs. 
The tests of allowability of costs under these 
principles are: (a) they must be reasonable;
(b) they must be allocable to research 
agreements under the standards and methods 
provided herein; (c) they must be accorded 
consistent treatment through application of 
those generally accepted accounting 
principles appropriate to the circumstances; 
and (d) they must conform to any limitations 
or exclusions set forth in these principles or 
in the research agreement as to types or 
amounts of cost items.

3. Reasonable costs. A cost may be 
considered reasonable if the nature of the 
goods or services acquired or applied, and 
the amount involved therefor, reflect the 
action that a prudent person would have 
taken under the circumstances prevailing at 
the time the decision to incur the cost was 
made. Major considerations involved in the 
determination of the reasonableness of a cost 
are: (a) whether or not the cost is of a type 
generally recognized as necessary for the 
operation of the institution or the 
performance of the research agreement; (b) 
the restraints or requirements imposed by 
such factors as arm’s-length bargaining, 
Federal and State laws and regulations, and 
research agreement terms and conditions; (c) 
whether or not the individuals concerned 
acted with due prudence in the 
circumstances, considering their 
responsibilities to the institution, its 
employees, its students, the Government, and 
the public at large; and (d) the extent to 
which the actions taken with respect to the 
incurrence of the cost are consistent with 
established institutional policies and 
practices applicable to the work of the 
institution generally, including Government 
research.

4. Allocable costs, a. A cost is allocable to 
a particular cost objective (i.e., a specific

function, project, research agreement, 
department, or the like) if the goods or 
services involved are chargeable or 
assignable to such cost objective in - 
accordance with relative benefits received or 
other equitable relationship. Subject to the 
foregoing, a cost is allocable to a research 
agreement if it is incurred solely to advance 
the work under the research agreement; or it 
benefits both the research agreement and 
other work of the institution in proportions 
that can be approximated through use of 
reasonable methods; or it is necessary to the 
overall operation of the institution and, in the 
light of the standards provided in this 
appendix is deemed to be assignable in part 
to organized-research. Where the purchase of 
equipment or other capital items is 
specifically authorized under a research 
agreement, the amounts thus authorized for 
such purchases are allocable to the research 
agreement regardless of the use that may 
subsequently be made of the equipment or 
other capital items involved.

b. Any costs allocable to a particular 
research agreement under the standards 
provided in this appendix may not be shifted 
to other research agreements in order to meet 
deficiencies caused by overruns or other fund 
considerations, to avoid restrictions imposed 
by law or by terms of the research agreement, 
or for other reasons of convenience.

5. Applicable credits, a. The term 
applicable credits refers to those receipt or 
negative expenditure types of transactions 
which operate to offset or reduce expense 
items that are allocable to research 
agreements as direct or indirect costs.
Typical examples of such transactions are: 
purchase discounts, rebates, or allowances; 
recoveries or indemnities on losses; sales of 
scrap or incidental services; and adjustments 
of overpayments or erroneous charges.

b. In some instances, the amounts received 
from the Federal Government to finance 
institutional activities or service operations 
should be treated as applicable credits. 
Specifically, the concept of netting such 
credit items against related expenditures 
should be applied by the institution in 
determining the rates or amounts to be 
charged to Government research for services 
rendered whenever the facilities or other 
resources used in providing such services 
have been financed directly, in whole or in 
part, by Federal funds. (See sections F.6.,
J.lO.b., and J.37. for areas of potential 
application in the matter of direct Federal 
financing.)

6. Costs incurred by State and local 
governments. Costs incurred or paid by State 
or local governments in behalf of educational 
institutions for certain personnel benefit 
programs such as pension plans, FICA, and 
any other costs specifically disbursed in 
behalf of and in direct benefit to the 
institutions, are allowable costs of such 
institutions whether or not these costs are 
recorded in the accounting records of such 
institutions, subject to the following:

a. Such costs meet the requirements of 
sections C.l. through C.5.

b. Such costs are properly supported by 
cost allocation plans in accordance with 
Appendix C to this part.

c. Such costs are not otherwise borne 
directly or indirectly by the Federal 
Government.
D. Direct Costs

1. General. Direct costs are those costs 
which can be identified specifically with a 
particular research project, an instructional 
activity or any other institutional activity or 
which can be directly assigned to such 
âctivities relatively easily with a high degree 
of accuracy.

2. Application to research agreements. 
Identifiable benefit to the research work 
rather than the nature of the goods and 
services involved is the determining factor in 
distinguishing direct from indirect costs of 
research agreements. Typical transactions 
chargeable to a research agreement as direct 
costs are the compensation of employees for 
performance of work under the research 
agreement, including related staff benefit and 
pension plan costs to the extent that such 
items are consistently treated by the 
educational institution as direct rather than 
indirect costs; the costs of materials 
consumed or expended in the performance of 
such work; and other items of expense 
incurred for the research agreement, 
including extraordinary utility consumption. 
The cost of materials supplied from stock or 
services rendered by specialized facilities or 
other institutional service operations may be 
included as direct costs of research 
agreements provided such items are 
consistently treated by the institution as 
direct rather than indirect costs and are 
charged under a recognized method of costing 
or pricing designed to recover only actual 
costs and conforming to generally accepted 
cost accounting practices consistently 
followed by the institution.
E. Indirect Costs

1. General. Indirect costs are those that 
have been incurred for common or joint 
objectives and therefore cannot be identified 
specifically with a particular research 
project, an instructional activity or any other 
institutional activity. At educational 
institutions such costs normally are classified 
under the following functional categories: 
general administration and general expenses; 
research administration expenses; operation 
and maintenance expenses; library expenses: 
and departmental administration expenses.

2. Criteria for distribution—a. Base period. 
A base period for distribution of indirect 
costs is the period during which such costs 
are incurred and accumulated for distribution 
to work performed within that period. The 
base period normally should coincide with 
the fiscal year established by the institution, 
but in any event the base period should be so 
selected as to avoid inequities in the 
distribution of costs.

b. Need for cost groupings. The overall 
objective of the allocation and apportionment 
process is to distribute the indirect costs 
described in section F to organized research, 
instruction, and other activities in reasonable 
proportions consistent with the nature and 
extent of the use of the institution’s resources 
by research personnel, academic staff, 
students, and other personnel or 
organizations. In order to achieve this
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objective, it may be necessary to provide for 
selective distribution by establishing 
separate groupings of cost within one or more 
of the functional categories of indirect costs 
referred to in section E.l. In general, the cost 
groupings established within a functional 
category should constitute, in each case, a 
pool of those items of expense that are 
considered to be of like character in terms of 
their relative contribution to (or degree of 
remoteness from) the particular cost 
objectives to which distribution is 
appropriate. Cost groupings should be 
established considering the general guides 
provided in c. below. Each such pool or cost 
grouping should then be distributed 
individually to the appertaining cost 
objectives, using the distribution base or 
method most appropriate in the light of the 
guides set out in d. below.

c. General considerations on cost 
groupings. The extent to which separate cost 
groupings and selective distribution would be 
appropriate at an institution is a matter of 
judgment to be determined on a case-by-case 
basis. Typical situations which may warrant 
the establishment of two or more separate 
cost groups (based on account classification 
or analysis) within a functional category 
include but are not limited to the following:

(1) Where certain items or categories of 
expense relate solely to one of the three 
major divisions of the institution (instruction, 
organized research or other institutional 
activities) or to any two but not the third, 
such expenses should be set aside as a 
separate cost grouping for direct assignment 
or selective distribution in accordance with 
the guides provided in b. above and d. below.

(2) Where any types of expense ordinarily 
treated as general administration and general 
expenses or departmental administration 
expenses are charged to research agreements 
as direct costs, the similar type expenses 
applicable to other activities of the institution 
must, through separate cost groupings, be 
excluded from the indirect costs allocable to 
those research agreements and included in 
the direct cost of other activities for cost 
allocation purposes.

(3) Where it is determined that certain 
expenses are for the support of a service unit 
or facility whose output is susceptible of 
measurement on a workload or other 
quantitative basis, such expenses should be 
set aside as a separate cost grouping for 
distribution on such basis to organized 
researçh and other activities at the institution 
or within the department.

(4) Where organized activities (including 
identifiable segments of organized research 
as well as the activities cited in section B.4.) 
provide their own purchasing, personnel 
administration, building maintenance or 
similar service, the distribution of general 
administration and general expenses or 
operation and maintenance expenses to such 
activities should be accomplished through 
cost groupings which include only that 
portion of central indirect costs (such as for 
overall management) which are properly 
allocable to such activities.

(5) Where the institution elects to treat as 
indirect charges the cost of the pension plan 
and other staff benefits, such costs should be 
set aside as a separate cost grouping for

selective distribution to appertaining cost 
objectives, including organized research;

(6) The number of separate cost groupings 
within a functional category should be held 
within practical limits, after taking into 
consideration the materiality of the amounts 
involved and the degree of precision 
attainable through less selective methods of 
distribution.

d. Selection of distribution method. (1) 
Actual conditions must be taken into account 
in selecting the method or base to be used in 
distributing to applicable cost objectives the 
expenses assembled under each of the 
individual cost groupings established as 
indicated under b. above. Where a 
distribution can be made by assignment of a 
cost grouping directly to the area benefited, 
the distribution should be made in that 
manner. Where the expenses under a cost 
grouping are more general in nature, the 
distribution to appertaining cost objectives 
should be made through use of a selected 
base which will produce results that are 
equitable to both the Government and the 
institution. In general, any cost element or 
cost-related factor associated with the 
institution’s work is potentially adaptable for 
use as a distribution base provided (a) it can 
readily be expressed in terms of dollars or 
other quantitative measure (total direct 
expenditures, direct salaries, man-hours 
applied, square feet utilized, hours of usage, 
number of documents processed, population 
served, and the like); and (b) it is common to 
the appertaining cost objectives during the 
base period.

(2) Results of cost analysis studies may be 
used when they result in more accurate and 
equitable distribution of costs. Such cost 
analysis studies may take into consideration 
weighting factors, population, or space _ 
occupied if they produce equitable results. 
Cost analysis studies, however, should (a) be 
appropriately documented in sufficient detail 
for subsequent review by the cognizant 
Federal agency, (b) distribute the indirect 
costs to the appertaining cost objectives in 
accord with the relative benefits derived, (c) 
be conducted to fairly reflect the true 
conditions of the activity and to cover 
representative transactions for a reasonable 
period of time, (d) be performed specifically 
at the institution at which the results are to 
be used, and (e) be updated periodically and 
used consistently. Any assumptions made in 
the study will be sufficiently supported. The 
use of cost analysis studies and periodic 
changes in the method of cost distribution 
must be fully justified.

(3) The essential consideration in selection 
of the distribution base in each instance is 
that it be the one best suited for assigning the 
pool of costs to appertaining cost objectives 
in accord with the relative benefits derived; 
the traceable cause and effect relationship; or 
logic and reason, where neither benefit nor 
cause and effect relationship is determinable.

3. Administration of limitations on 
allowances for research costs. Research 
agreements may be subject to statutory or 
administrative policies that limit the 
allowance of research costs. When the 
maximum amount allowable under a- 
statutory limitation or the terms of a research 
agreement is less than the amount otherwise

reimbursable under this Appendix, the 
amount not recoverable under that research 
agreement may not be charged to other 
research agreements.
F. Identification and Assignment of Indirect 
Costs

1. General administration and general 
expenses, a. The expenses under this heading 
are those that have been incurred for the 
general executive and administrative offices 
of educational institutions and other 
expenses of a general character which do not 
relate solely to any major division of the 
institution; i.e., solely to (1) instruction, (2) 
organized research, or (3) other institutional 
activities. The general administration and 
general expense category should also include 
the staff benefit and pension plan costs 
applicable to the salaries and wages included 
therein, an appropriate share of the costs of' 
the operation and maintenance of the 
physical plant, and charges representing use 
allowances and/or depreciation applicable tô 
the buildings and equipment utilized in 
performing the functions represented 
thereunder̂

b. The expenses included in this category 
may be apportioned and allocated on the 
basis of total expenditures exclusive of 
capital expenditures in situations where the 
results of the distribution made on this basis 
are deemed to be equitable both to the 
Government and the institution; otherwise 
the distribution of general administration and 
general expenses should be made through use 
of selected bases applied to separate cost 
groupings established within this category of 
expenses in accordance with the guides set 
out in section E.2.d.

2. Research administration expenses, a. 
The expenses under this heading are those 
that have been incurred by a separate 
organization or identifiable administrative 
unit established solely to administer the 
research activity, including such functions as 
contract administration, security, purchasing, 
personnel administration, and editing and 
publishing of research reports. They include 
the salaries and expenses of the head of such 
research organization, his assistants, and 
their immediate secretarial staff together with 
the salaries and expenses of personnel 
engaged in supporting activities maintained 
by the research organization, such as stock 
rooms, stenographic pools, and the like. The 
salaries of members of the professional staff 
whose appointments or assignments involve 
the performance of such administrative work 
may also be included to the extent that the 
portion so charged to research administration 
is supported as required by section J.7. The 
research administration expense category 
should also include, the staff benefit and 
pension plan costs applicable to the salaries 
and wages included therein, an appropriate 
share of the costs of the operation and 
maintenance of the physical plant, and 
charges representing use allowance and/or 
depreciation applicable to the buildings and 
equipment utilized in performing the 
functions represented thereunder.

b. The expenses included in this category 
should be allocated to organized research 
and; where necessary, to departmental 
research or to any other benefiting activities
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on any basis reflecting the proportion fairly 
applicable to each. (See section E.2.d.)

3. Operation and maintenance expenses, a. 
The expenses under this heading are those 
that have been incurred by a central service 
organization or at the departmental level for 
the administration, supervision, operation, 
maintenance, preservation, and protection of 
the institution’s physical plant.
They include expenses normally incurred for 
such items as janitorial and utility services; 
repairs and ordinary or normal alterations of 
buildings, furniture and equipment; and care 
of grounds and maintenance and operation of 
buildings and other plant facilities. The 
operation and maintenance expense category 
should also include the staff benefit and 
pension plan costs applicable to the salaries 
and wages included therein, and charges 
representing use allowance and/or 
depreciation applicable to the buildings and 
equipment utilized in performing the 
functions represented thereunder.

b. The expenses included in this category 
should be apportioned and allocated to 
applicable cost objectives in a manner 
consistent with the guides provided in section
E.2. on a basis that gives primary emphasis to 
space utilization. The allocations and 
apportionments should be developed as 
follows: (1) where actual space and related 
cost records are available or can readily be 
developed and maintained without 
significant change in the accounting 
practices, the amount distributed should be 
based on such records; (2) where the space 
and related cost records maintained are not 
sufficient for purposes of the foregoing, a 
reasonable estimate of the proportion of total 
space assigned to the various cost objectives 
normally will suffice as a means for effecting 
distribution of the amounts of operation and 
maintenance expenses involved; or (3) where 
it can be demonstrated that an area or 
volume of space basis of allocation is 
impractical or inequitable, other bases may 
be used provided consideration is given to 
the use of facilities by research personnel 
and others, including students.

4. Library expenses, a. The expenses under 
this heading are those that have been 
incurred for the operation of the library, 
including the costs of books and library 
materials purchased for the library, less any 
items of library income that qualify as 
applicable credits under section C.5. The 
library expense category should also include 
the staff benefit and pension plan costs 
applicable to the salaries and wages included 
therein, an appropriate share of the costs of 
the operation and maintenance of the 
physical plant, and charges representing the 
allowances and/or depreciation applicable to 
the buildings and equipment utilized in the 
performance of the functions represented 
thereunder. Costs incurred in the purchases 
of rare books (museum-type books) with no 
research value should not be allocated to 
Government-sponsored research.

b. The expenses included in this category 
should be allocated on the basis of 
population including students and other 
users. Where the results of the distribution 
made on this basis are deemed to be 
inequitable to the Government or the 
institution, the distribution should then be

made on a selective basis in accordance with 
the guides set out in section E.2. Such 
selective distribution should be made through 
use of reasonable methods which give 
adequate recognition to the utilization of the 
library attributable to faculty, research 
personnel, students and others. The method 
used will be based on data developed 
periodically on the respective institution’s 
experience for representative periods.

_5. Departmental administration expenses.
a. The expenses under this heading are those 
that have been incurred in academic deans’ 
offices, academic departments and organized 
research units such as institutes, study 
centers and research centers for 
administrative and supporting services which 
benefit common or joint departmental 
activities or objectives. They include the 
salaries, and expenses of deans or heads, or 
associate deans or heads, of colleges, 
schools, departments, divisions, or organized 
research units, and their administrative staffs 
together with the salaries and expenses of 
personnel engaged in supporting activities 
maintained by the department, such as 
stockrooms, stenographic pools, and the like, 
provided such supporting services cannot be 
directly identified with a specific research 
project, with an instructional activity or with 
any other institutional activity. The salaries 
of other members of the professional staff 
whose appointments or assignments involve 
the performance of such administrative work 
may also be included to the extent that the 
portion so charged to departmental 
administration expenses is supported as 
required by section J.7. The departmental 
administration expense category should also 
include the staff benefit and pension plan 
costs applicable to the salaries and wages 
included therein, an appropriate share of the 
costs of the operation and maintenance of the 
physical plant, and charges representing use 
allowances and/or depreciation applicable to 
the buildings and equipment utilized in 
performing the functions represented 
thereunder.

b. The distribution of departmental 
administration expenses should be made 
through use of selected bases applied to cost 
groupings established within this category of 
expenses in accordance with the guides set 
out in section E.2.d.

6. Setoff for indirect expenses otherwise 
provided for by the Government, a. The items 
to be accumulated under this heading are the 
reimbursements and other receipts from the 
Federal Government which are used by the 
institution to support directly, in whole or in 
part, any of the administrative or service 
(indirect) activities described in the foregoing 
(sections F.l. through F.5.). They include any 
amounts thus applied to such activities which 
may have been received pursuant to an 
institutional base grant or any similar 
contractual arrangement with the Federal 
Government other than a research agreement 
as herein defined (section B.3).

b. The sum of the items in this group shall 
be treated as a credit to the total indirect cost 
pool before it is apportioned to organized 
research and to other activities. Such setoff 
shall be made prior to the determination of 
the indirect cost rate or rates as provided in 
section G.

G. Determination and Application of Indirect 
Cost Rate or Rates

1. Indirect cost pools, a. Subject to b. 
below, indirect costs allocated to organized 
research should be treated as a common pool, 
and the costs in such common pool should 
then be distributed to individual research 
agreements benefiting therefrom on a single 
rate basis.

b. In some instances a single rate basis for 
use across the board on all Government 
research at an institution may not be 
appropriate, since it would not take into 
account those different environmental factors 
which may affect substantially the indirect 
costs applicable to a particular segment of 
Government research at the institution. For 
this purpose, a particular segment of 
Government research may be that performed 
under a single research agreement or it may 
consist of research under a group of research 
agreements performed in a common 
environment. The environmental factors are 
not limited to the physical location of the 
work. Other important factors are the level of 
the administrative support required, the 
nature of the facilities or other resources 
employed, the scientific disciplines or 
technical skills involved, the organizational 
arrangements used, or any combination 
thereof. Where a particular segment of 
Government research is performed within an 
environment which appears to generate a 
significantly different level of indirect costs, 
provision should be made for a separate 
indirect cost pool applicable to such work. 
The separate indirect cost pool should be 
developed during the course of the regular 
distribution process, and the separate 
indirect cost rate resulting therefrom should 
be utilized provided it is determined that (1) 
such indirect cost rate differs significantly 
from that which would have obtained under
a. above, and (2) the volume of research work 
to which such rate would apply is material in 
relation to other Government research at the 
institution.

2. The distribution base. Indirect costs 
allocated to organized research should be 
distributed to applicable research agreements 
on the basis of direct salaries and wages. For 
this purpose, an indirect cost rate should be 
determined for each of the separate indirect 
cost pools developed pursuant to section G.l. 
The rate in each case should be stated as the 
percentage which the amount of the 
particular indirect cost pool is of the total 
direct salaries and wages of all research 
agreements identified with such pool. For the 
purpose of establishing an indirect cost rate, 
direct salaries and wages may include that 
portion contributed to the research by the 
institution for cost sharing or other purposes. 
Bases other than salaries and wages may be 
used provided it can be demonstrated that 
they produce more equitable results.

3. Negotiated lump sum for indirect costs.
A negotiated fixed amount in lieu of indirect 
costs may be appropriate for self-contained, 
off-campus, or primarily subcontracted 
research activities where the benefits derived 
from an institution’s indirect services cannot 
be readily determined. Such amount 
negotiated in lieu of indirect costs will be 
treated as an offset to total indirect expenses 
before apportionment to instruction,
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organized research, and other institutional 
activities. The base on which such remaining 
expenses are allocated should be 
approximately adjusted.

4. Predetermined fixed rates for indirect 
costs. Public Law 87-638 (76 Stat. 437) 
authorizes the use of predetermined fixed 
rates in determining the indirect costs 
applicable under research agreements with 
educational institutions. The stated 
objectives of the law are to simplify the 
administration of cost-type research and 
development contracts (including grants) 
with educational institutions, to facilitate the 
preparation of their budgets, and to permit 
more expeditious closeout of such contracts 
when the work is completed. In view of the 
potential advantages offered by this 
procedure, consideration should be given to 
the negotiation of predetermined fixed rates 
for indirect costs in those situations where 
the cost experience and other pertinent facts 
available are deemed sufficient to enable the 
parties involved to reach an informed 
judgment as to the probable level of indirect 
costs during the ensuing accounting period.

5. Negotiated fixed rates and carryforward 
provisions. When a fixed rate is negotiated in 
advance for a fiscal year (or other time 
period), the over- or under-recovery for that 
year may be included as an adjustment to the 
indirect cost for the next rate negotiation. 
When the rate is negotiated before the 
carryforward adjustment is determined due 
to the delay in audit, the carryforward may 
be applied to the next subsequent rate 
negotiation. When such adjustments are to be 
made, each fixed rate negotiated in advance 
for a given period will be computed by 
applying the expected indirect costs allocable 
to Government research for the forecast 
period plus or minus the carryforward 
adjustment (over- or under-recovery) from the 
prior period, to the forecast distribution base. 
Unrecovered amounts under lump-sum 
agreements or cost-sharing provision's of 
prior years shall not be carried forward for 
consideration in the new rate negotiation. 
There must, however, be an advance 
understanding in each case between the 
institution and the cognizant Federal agency 
as to whether these differences will be 
considered in the rate negotiation rather than 
making the determination after the 
differences are known. Further, institutions 
electing to use this carryforward provision 
may not subsequently change without prior 
approval of the cognizant Federal agency. In 
the event that an institution returns to a 
postdetermined rate, any over- or under
recovery during the period in which 
negotiated fixed rates and carryforward 
provisions were followed will be included in 
the subsequent postdetermined rates. Where 
multiple rates are used, the same procedure 
will be applicable for determining each rate. 
This procedure also applies to rates 
established for grants and contracts for 
training and other educational services, but 
does not apply-to cost-type research 
agreements covering work performed in 
wholly or partially Govemlnent-owned 
facilities.
H. Simplified Method for Small Institutions

1. General, a. Where the total direct cost of 
all federally supported work under research

and educational service agreements at an 
institution does not exceed $1 million in a' 
fiscal year (excluding direct payments by the 
institution to participants under educational 
service agreements for stipends, support, and 
similar costs requiring little, if any, indirect 
cost support), the use of the abbreviated 
procedure described in 2., below, may be 
used in determining allowable indirect costs. 
Under this abbreviated procedure, the 
institution’s most recent annual financial 
report and immediately available supporting 
information, with salaries and wages 
segregated from other costs, will be utilized 
as a basis for determining the indirect cost 
rate applicable both to federally supported 
research and educational service agreements.

b. The rigid formula approach provided 
under this abbreviated procedure should not 
be used where it produces results which 

- appear inequitable to the Government or the 
institution. In any such case, indirect costs 
should be determined through use of the 
regular procedure.

2. Abbreviated procedure, a. Establish the 
total amount of salaries and wages paid to all 
employees of the institution.

b. Establish an indirect cost pool consisting 
of the expenditures (exclusive of capital 
items and other costs specifically identified 
as unallowable) which customarily are 
classified under the following titles or their 
equivalents:

(1) General administration and general 
expenses (exclusive of costs of student 
administration and services, student aid, 
student activities, and scholarships).

(2) Operation and maintenance of physical 
plant.

(3) Library.
(4) Department administration expenses, 

which will be computed as 20 percent of the 
salaries and expenses of deans and heads of 
departments.

Ln those cases where expenditures 
classified under 2.b.(l) and 2.b.(2) have 
previously been allocated to other 
institutional activities, they may be included 
in the indirect cost pool. The total amount of 
salaries and wages included in the indirect 
cost pool must be separately identified.

c. Establish a salary and wage distribution 
base, determined by deducting from the total 
of salaries and wages as established under 
2.a. the amount of salaries and wages 
included under 2.b.

d. Establish the indirect cost rate, 
determined by dividing the amount in the 
indirect cost pool 2.b. by the amount of the 
distribution base 2.c.

e. Apply the indirect cost rate established 
to direct salaries and wages for individual 
agreements to determine the amount of 
indirect costs allocable to such agreements.
I. [Reserved]
]. General Standards for Selected Items of 
Cost

Sections ).l. through J.46. provide standards 
to be applied in establishing the allowability 
of certain items involved in determining cost. 
These standards should apply irrespective of 
whether a particular item of cost is properly 
treated as direct cost or indirect cost. Failure 
to mention a particular item of cost in the 
standards is not intended to imply that it is

either allowable or unallowable; rather 
determination as to allowability in each case 
should be based on the treatment or 
standards provided for similar or related 
items of cost. In case of discrepancy between 
the provisions of a specific research 
agreement and the applicable standards 
provided, the provisions of the research 
agreement'should govern.

1. Advertising costs. The term advertising 
costs means the costs of advertising media 
and corollary administrative costs. 
Advertising media include magazines, 
newspapers, radio and television programs, 
direct mail, exhibits, and the like. The only 
advertising costs allowable are those which 
are solely for: (a) The recruitment of 
personnel required for the performance by 
the institution of obligations arising under the 
research agreement, when considered in 
conjunction with all other recruitment costs, 
as set forth in J.32; (b) the procurement of 
scarce items for the performance of the 
research agreement; or (c) the disposal of 
scrap or surplus materials acquired in the 
performance of the research agreement. Costs 
of this nature, if incurred for more than one 
research agreement or for both research 
agreement work and other work of the 
institution, are allowable to the extent that 
the principles in sections D and E are 
observed. ~

2. Bad debts. Any losses, whether actual or 
estimated arising from uncollectible accounts 
and other claims, related collections costs, 
and related legal costs, are unallowable.

3. Capital expenditures. The costs of 
equipment, buildings, and repairs which 
materially increase the value or useful life of 
buildings or equipment, are unallowable 
except as provided for in the research 
agreement. Government funds shall not be 
used for the acquisition of land, or any 
interest therein, except with the specific prior 
approval of the sponsoring agency.

4. Civil defense costs. Civil defense costs 
are those incurred in planning for, and the 
protection of life and property against, the 
possible effects of enemy attack. Reasonable 
costs of civil defense measures (including 
costs in excess of normal plant protection 
costs, first-aid training and supplies, 
firefighting training, posting of additional exit 
notices and directions, and other approved 
civil defense measures) undertaken on the 
institution’s premises pursuant to suggestions 
or requirements of civil defense authorities 
are allowable when distributed to all 
activities of the institution. Capital 
expenditures for civil defense purposes will 
not be allowed, but a use allowance or 
depreciation may be permitted in accordance 
with provisions set forth in section J.10. Costs 
of local civil defense projects not on the 
institution’s premises are unallowable.

5. Commencement and convocation costs. 
Costs incurred for commencements and 
convocations apply only to instruction and 
therefore are not allocable to research 
agreements, either as direct costs or indirect 
costs.

6. Communication costs. Costs incurred for 
telephone services, local and long-distance 
telephone calls, telegrams, radiograms, 
postage and the like, are allowable.

7. Compensation for personal services—-a. 
General. Compensation for personal services
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covers all remuneration paid currently or 
accured to the institution for services of 
employees rendered during the period of 
performance under Government research 
agreements. Such remuneration includes 
salaries, wages, staff benefits (see section '
J.39.), and pension plan costs (see section 
J.23.). The costs of such remuneration are 
allowable to the extent that the total 
compensation to individual employees is 
reasonable for the services rendered and 
conforms to the established policy of the 
institution consistently applied, and provided 
that the charges for work performed directly 
on Government research agreements and for 
other work allocable as indirect costs to 
organized research are determined and 
supported as hereinafter provided«

b. Payroll distribution. Amounts charged to 
organized research for personal services, 
except stipulated salary support, regardless 
of whether treated as direct costs or 
allocated as indirect costs, will be based on 
institutional payrolls which have been 
approved and documented in accordance 
with generally accepted institutional 
practices. Support for direct and indirect 
allocations of personal service costs to (1) 
instruction, (2) organized research, and (3) 
indirect activities as defined in section E.I., 
or (4) other institutional activities as defined 
in section B.4., will be provided as described 
in c., d., e., and f., below.

c. Stipulated salary support. As an 
alternative to payroll distribution, stipulated 
salary support amounts may be provided in 
the research agreement for professorial staff, 
any part of whose compensation is 
chargeable to Government-sponsored 
research. Stipulated salary support may also 
be provided for any other professionals who 
are engaged part time in sponsored research 
and part time in other work. The stipulated 
salary support for an individual will be v 
determined by the Government and the 
educational institution during the proposal 
and award process on the basis of considered 
judgment as to the monetary value of the 
contribution which the individual is expected 
to make to the research project. This 
judgment will take into account any cost 
sharing by the institution and such other 
factors as the extent of the investigator’s 
planned participation in the project and his 
ability to perform as planned in the light of 
his other commitments. It will be necessary 
for those who review research proposals to 
obtain information on the total academic year 
salary of the faculty members involved; the 
other research projects or proposals for 
which salary is allocated; and any other 
duties they may have such as teaching 
assignments, administrative assignments, 
number of graduate students for which they 
are responsible, or other institutional 
activities. Stipulated amounts for an 
individual must not per se result in increasing 
his official salary from the institution.

d. Direct charges for personal services 
under payroll distribution. The direct cost 
charged to organized research for the 
personal services of professorial and 
professional staff, exclusive of those whose 
salaries are stipulated in the research 
agreement, will be based on institutional 
payroll systems. Such institutional payroll

systems must be supported by either: (1) an 
adequate appointment end workload 
distribution system accompanied by monthly 
reviews performed by responsible officials 
and a reporting of any significant changes in 

' workload distribution of each professor or 
professional staff member, or (2) a monthly 
after-the-fact certification system which will 
require the individual investigators, deans, 
departmental chairmen or supervisors having 
first-hand knowledge of theservices 
performed on each research agreement to 
report the distribution of effort. Reported 
changes will be incorporated during the 
accounting period into the payroll 
distribution system and into the accounting 
records. Direct charges for salaries and 
wages of nonprofessionals will be supported 
by time and attendance and payroll 
distribution records.

e. Direct charges for personal services 
under stipulated salaries. The amounts 
stipulated for salary support will be treated 
as direct costs. The stipulated salary for the 
academic year will be prorated equally over 
the duration of the grant or contract period 
during the academic year, unless other 
arrangements have been made in the grant or 
contract instrument. No time or effort 
reporting will be required to support these 
amounts. Special provision for summer 
salaries, or for a particular “off period” if 
other than summer, will be required. The 
research agreements will state that any 
research covered by summer salary support 
must be carried out during the summer, not 
during the academic year, and at locations 
approved in advance in writing by the 
granting agency. The certification required in 
section K will attest to this requirement as 
well as all others in a given research 
agreement. Stipulated salary support remains 
fixed during the funding period of the grant or 
contract and will be costed at the rate 
described above unless there is a significant 
change in performance. For example, a 
significant change in performance would 
exist if the faculty member (1) was ill for an 
extended period, (2) took sabbatical leave to 
devote effort to duties unrelated to his 
research, or (3) was required to increase 
substantially his teaching assignments, 
administrative duties, or responsibility for 
more research projects. In the latter event, it 
will be the responsibility of the educational 
institution to reduce the charges to the 
research agreement proportionately or seek 
an appropriate amendment. In the case of 
those covered by stipulated salary support, 
the auditors are no longer required to review 
the precise accuracy of time or effort devoted 
to research projects. Rather, their reviews 
should include steps to determine on a 
sample basis that an institution is not 
reimbursed for more than 100 percent of each 
faculty member’s salary and that the portion 
of each faculty member’s salary charged to 
Government-sponsored research is 
reasonable in view of his university workload 
and other commitments. The stipulated 
salary method may also be agreed upon for 
that portion of a professional’s salary that 
represents cost sharing by the institution.

f. Indirect personal services costs. 
Allowable indirect personal services costs 
will be supported by the educational

institution’s accounting system maintained in 
accordance with generally accepted 
institutional practices. Where a 
comprehensive accounting system does not 
exist, the institution should make periodic 
surveys no less frequently than annually to 
support the indirect personal services costs 
for inclusion in the overhead pool. Such 
supporting documentation must be retained 
for subsequent review by Government 
officials.

g. General guidance for charging personal 
services. Budget estimates on a monthly, 
quarterly, semester, or yearly basis do not 
qualify as support for charges to federally 
sponsored research projects .and should not 
be used unless confirmed after the fact. 
Charges to research agreements may include 
reasonable amounts for activities 
contributing and intimately related to work 
under the agreement, such as preparing and 
delivering special lectures about specific 
aspects of the ongoing research, writing 
research reports and articles, participating in 
appropriate research seminars, consulting 
with colleagues and graduate students with 
respect to related research, and attending 
appropriate scientific meetings and 
conferences. In no case should charges be 
made to federally sponsored research 
projects for lecturing or preparing for formal 
courses listed in the catalog and offered for 
degree credit, or for committee or 
administrative work related to university 
business.

h. Nonuniversity professional activities. A 
university must not alter or waive university
wide policies and practices dealing with the 
permissible extent of professional services 
over and above those traditionally performed 
without extra university compensation, 
unless such arrangements are specifically 
authorized by the sponsoring agency. Where 
university-wide policies do not adequately 
define the permissible extent of 
consultantship or other nonuniversity 
activities undertaken for extra pay, the 
Government may require that the effort of * 
professional staff working under research 
agreements be allocated as between (1) 
university activities, and (2) nonuniversity 
professional activities. If the sponsoring 
agency should consider the extent of 
nonuniversity professional effort excessive, 
appropriate arrangements governing 
compensation will be negotiated on a case- 
by-case basis.

i. Salary rates for academic year. Charges 
for work performed on Government research 
by faculty members during the academic year 
will be based on the individual faculty 
member’s regular compensation for the 
continuous period which, under the practice 
of the institution concerned, constitutes the 
basis of his salary. Charges for work 
performed on research agreements during all 
or any portion of such period would be 
allowable at the base salary rate. In no event 
will the charge to research agreements, 
irrespective of the basis of computation, 
exceed the proportionate share of the base 
salary for that period, and any extra 
compensation above the base salary for work 
on Government research during such period 
would be unallowable. This principle applies 
to all members of the faculty at an institution.
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Since intrauniversity consulting is assumed to 
be undertaken as a university obligation 
requiring no compensation in addition to full
time base salary, the principle also applies to 
those who function as consultants or 
otherwise contribute to a research agreement 
conducted by another faculty member of the 
same institution. However, in unusual cases 
where consultation is across departmental 
lines or involves a separate or remote 
operation, and the work performed by the 
consultant is in addition to his regular 
departmental load, any charges for such work 
representing extra compensation above the 
base salary are allowable provided such 
consulting arrangement is specifically 
provided for in the research agreement or 
approved in writing by the sponsoring 
agency.

j. Salary rates for periods outside the 
academic year. Charges for work performed 
by faculty members on Government research 
during the summer months or other periods 
not included in the base salary period will be 
determined for each faculty member at a 
monthly rate not in excess of that which 
would be applicable under his base salary 
and will be limited to charges made in 
accordance with other subsections of J.7.

k. Salary rates for part-time faculty. 
Charges for work performed on Government 
research by a faculty member having only 
part-time appointment for teaching will be 
determined at a rate not in excess of that for 
which he is regularly paid for his part-time 
teaching assignments. Example: An 
institution pays $5,000 to a faculty member 
for half-time teaching during the academic 
year. He devoted one-half of his remaining 
time (25 percent of his total available time) to 
Government research. Thus his additional 
compensation, chargeable by the institution 
to Government research agreements, would 
be one-half of $5,000 or $2,500.

8. Contingency provisions. Contributions to 
a contingency reserve or any similar 
provision made for events the occurrence of 
which cannot be foretold with certainty as to 
time, intensity, or with an assurance of their 
happening, are unallowable.

9. Deans of faculty and graduate schools. 
The salaries and expenses of deans of faculty 
and graduate schools, or their equivalents, 
and their staffs, are allowable.

10. Depreciation and use allowances, a. 
Institutions may be compensated for the use 
of buildings, capital improvements, and 
usable equipment on hand through use 
allowances or depreciation. Use allowances 
are the means of providing such 
compensation when depreciation or other 
equivalent costs are not considered.
However, a combination of the two methods 
may not be used in connection with a single 
class of fixed assets.

b. Due consideration will be given to 
Government-furnished facilities utilized by 
the institution when computing use 
allowances and/or depreciation if the 
Government-furnished facilities are material 
in amount. Computation of the use allowance 
and/or depreciation will exclude both the 
cost or any portion of the cost of buildings 
and equipment borne by or donated by the 
Federal Government, irrespective of where 
title was originally vested or where it

presently resides and, secondly, the cost of 
grounds. Capital expenditures for land 
improvements (paved areas, fences, streets, 
sidewalks, utility conduits, and similar 
improvements not already included in the 
cost of buildings) are allowable provided the 
systematic amortization of such capital 
expenditures has been provided, based on 
reasonable determinations of the probable 
useful lives of the individual items involved, 
and the share allocated to organized research 
is developed from the amount thus amortized 
for the base period involved. Amortization 
methods once used should not be changed for 
a given building or equipment unless 
approved in advance by the cognizant 
Federal agency.

c. Where the use allowance method is 
followed, the use allowance for buildings and 
improvements will be computed at an annual 
rate not exceeding 2 percent of acquisition 
cost. The use allowance for equipment will 
be computed at an annual rate not exceeding 
6% percent of acquisition cost of usable and 
needed equipment in those cases where the 
institution maintains current records with 
respect to such equipment on hand. Where 
the institution’s records reflect only the cost 
(actual or estimated) of the original 
complement of equipment, the use allowance 
will be computed at an annual rate not 
exceeding 10 percent of such cost. Original 
complement for this purpose means the 
complement of equipment initially.placed in 
buildings to perform the functions currently 
being performed in such buildings; however, 
where a permanent change in the function of 
a building takes place, a redetermination of 
the original complement of equipment may be 
made at that time to establish a new original 
complement. In those cases where no 
equipment records are maintained, the 
institution will justify a reasonable estimate 
of the acquisition cost of usable and needed 
equipment which may be used to compute the 
use allowance at an annual rate not 
exceeding 6% percent of such estimate.

d. Where the depreciation method is 
followed, adequate property record must be 
maintained and periodic inventory (a 
statistical sampling basis is acceptable) must 
be taken to insure that properties for which 
depreciation is charged do exist and are 
needed. The period of useful service (service 
life) established in each case for usable 
capital assets must be determined on a 
realistic basis which takes into consideration 
such factors as type of construction, nature of 
the equipment used, technological 
developments in the particular research area, 
and the renewal and replacement policies 
followed for the individual items or classes of 
assets involved. Where the depreciation 
method is introduced for application to assets 
acquired in prior years, the annual charges 
therefrom must not exceed the amounts that 
would have resulted had the depreciation 
method been in effect from the date of 
acquisition of such assets.

e. Where an institution elects to go to.a 
depreciation basis for a particular class of 
assets, no depreciation, rental or use charge 
may be allowed on any such assets that, 
under d. above, would be viewed as fully 
depreciated provided, however, that 
reasonable use charges may be negotiated for

any such assets if warranted after taking into 
consideration the cost of the facility or item 
involved, the estimated useful life remaining 
at time of negotiation, the actual replacement 
policy followed in the light of service lives 
Used for calculating depreciation, the effect of 
any increased maintenance charges or 
decreased efficiency due to age, and any 
other factors pertinent to the utilization of the 
facility or item for the'purpose contemplated.

11. Employee morale, health, and welfare 
costs and credits. The costs of house 
publications, health or first-aid clinics and/or 
infirmaries, recreational activities, 
employees’ counseling services, and other 
expenses incurred in accordance with the 
institution’s established practice or custom 
for the improvement of working conditions, 
employer-employee relations, employee 
morale, and employee-performance, are 
allowable. Such costs will be equitably 
apportioned to all activities of the institution. 
Income generated from any of these activities 
will be credited to the cost thereof unless 
such income has been irrevocably set over to 
employee welfare organizations.

12. Entertainment costs. Costs incurred for 
amusement, social activities, entertainment, 
and any items relating thereto, such as meals, 
lodging, rentals, transportation, and 
gratuities, are unallowable.

13. Equipment and other facilities. The 
costs of permanent equipment or other 
facilities are allowable where such purchases 
are approved by the sponsoring agency 
concerned or provided for by the terms of the 
research agreement. Total expenditures for 
permanent equipment may not exceed 125 
percent of the amount allotted for the 
permanent equipment category by the 
sponsoring agency (through an approved 
budget or other document) except with 
approval. The term “permanent equipment” 
shall mean an item of property which has an 
acquisition cost of $200 or more and has an 
expected service life of one year or more.

a. General purpose equipment. Approval 
must be obtained to acquire with 
Government funds any general purpose 
permanent equipment, i.e., any items which 
are usable for activities of the institution 
other than research, such as office equipment 
and furnishings, air conditioning, 
reproduction, or printing equipment, motor 
vehicles, etc., or any automatic data 
processing equipment.

b. Research equipment. Approval must be 
obtained to acquire with Government funds 
any item of permanent research equipment 
costing $1,000 or more.

14. Fines and penalties. Costs resulting 
from violations of, or failure of the institution 
to comply with, Federal, State, and local laws 
and regulations are unallowable except when 
incurred as a result of compliance with 
specific provisions of the research agreement 
or instructions in writing from the contracting 
officer.

15. Insurance and indemnification, a. Costs 
of insurance required or approved, and 
maintained, pursuant to the research 
agreement, are allowable.

b. Costs of other insurance maintained by 
the institution in connection with the general 
conduct of its activities, are allowable 
subject to the following limitations: (1) types
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and extent and cast of coverage must be in 
accordance with sound institutional practice; 
(2) costs of insurance or of any contributions 
to any reserve covering the risk of loss of or 
damage to Government-owned property are 
unallowable except to the extent that the 
Government has specifically required or 
approved such costs; and (3) costs of 
insurance on the lives of officers or trustees 
are unallowable except where such insurance 
is part of an employee plan which is not 
unduly restricted.

c. Contributions to a reserve for an 
approved self-insurance program are 
allowable to the extent that the types of 
coverage, extent of coverage, and the rates 
and premiums would have been allowed had 
insurance been purchased to cover the risks.

d. Actual losses which could have been 
covered by permissible insurance (through an 
approved self-insurance program or 
otherwise) are unallowable unless expressly 
provided for in the research agreement, 
except that costs incurred because of losses 
not covered under existing deductible clauses 
for insurance coverage provided in keeping 
with sound management practice as well as 
minor losses not covered by insurance, such 
as spoilage, breakage, and disappearance of 
small hand tools, which occur in the ordinary 
course of operations, are allowable.

e. Indemnification includes securing the 
institution against liabilities to third persons 
and other losses not compensated by 
insurance or otherwise. The Government is 
obligated to indemnify the institution only to 
the extent expressly provided for in the 
research agreement, except as provided in d. 
above.

16. Interest, fund raising, and,investment 
management costs, a. Costs incurred for 
interest on borrowed capital or temporary 
use of endowment funds, however 
represented, are unallowable.

b. Costs of organized fund raising, 
including financial campaigns, endowment 
drives, solicitation of gifts and bequests, and 
similar expenses incurred solely to raise 
capital or obtain contributions, are not 
allowable under Government research 
agreements.

c. Costs of investment counsel and staff 
and similar expenses incurred solely to 
enhance income from investments are not 
allowable under Government research 
agreements.

d. Costs related to the physical custody 
and control of monies and securities are 
allowable.

17. Labor relations costs. Costs incurred in 
maintaining satisfactory relations between 
the institution and its employees, including 
costs of labor management committees, 
employees’ publications, and other related 
activities, are allowable.

18. Losses on other research agreements or 
contracts. Any excess of costs over income 
under any other research agreement or 
contract of any nature is unallowable. This 
includes, but is not limited to, the institution’s 
contributed portion by reason of cost-sharing 
agreements or any under-recoveries through 
negotiation of flat amounts for indirect costs.

19. Maintenance and repair costs. Costs 
incurred for necessary maintenance, repair, 
or upkeep of property (including Government

property unless otherwise provided for) 
which neither add to the permanent value of 
the property nor appreciably prolong its 
intended life but keep it in an efficient 
operating condition, are allowable.

20. Material costs. Costs incurred for 
purchased materials, supplies, and fabricated 
parts directly or indirectly related to the 
research agreement, are allowable. Purchases 
made specifically for the research agreement 
should be charged thereto at their actual 
prices after deducting all cash discounts, 
trade discounts, rebates, and allowances 
received by the institution. Withdrawals from 
general stores or stockrooms should be 
charged at their cost under any recognized 
method of pricing stores’ withdrawals 
conforming to sound accounting practices 
consistently-followed by the institution. 
Incoming transportation charges are a proper 
part of material cost. Direct material cost 
should include only the materials and 
supplies actually used for the performance of 
the research agreement, and due credit 
should be given for any excess materials 
retained, or returned to vendors. Due credit 
should be given for all proceeds or value 
received for any scrap resulting from work 
under the research agreement. Where 
Government-donated or furnished material is 
used in performing the research agreement, 
such material will be used without charge.

21. Memberships, subscriptions, and 
professional activity costs, a. Costs .of the 
institution’s membership in civic, business, 
technical, and professional organizations are 
allowable.

b. Costs of the institution’s subscriptions to 
civic, business, professional, and technical 
periodicals are allowable.

c. Costs of meetings and conferences, when 
the primary purpose is the dissemination of 
technical information, are allowable. This 
includes costs of meals, transportation, rental 
of facilities, and other items incidental to 
such meetings or conferences.

22. Patent costs. Cost of preparing 
disclosures, reports, and other documents 
required by the research agreement and of 
searching the art to the extent necessary to 
make suchr invention disclosures, are 
allowable. In accordance with the clauses of 
the research agreement relating to patents, 
costs of preparing documents and any other 
patent costs, in connection with the filing of a 
patent application where title is conveyed to 
the Government, are allowable. (See also 
section J.33.)

23. Pension plan costs. Costs of the 
institution’s pension plan which are incurred 
in accordance with the established policies of 
the institution are allowable, provided such 
policies meet the test of reasonableness and 
the methods of cost allocation are not 
discriminatory, and provided appropriate 
adjustments are made for credits or gains 
arising out of normal and abnormal employee 
turnover or any other contingencies that can 
result in forfeitures by employees which inure 
to the benefit of the institution.

24. Plant security costs. Necessary 
expenses incurred to comply with 
Government security requirements, including 
wages, uniforms, and equipment of personnel 
engaged in plant protection, are allowable.

25. Preresearch agreement costs. Costs 
incurred prior to the effective date of the

research agreement, whether or not they 
would have been allowable thereunder if 
incurred after such date, are unallowable 
unless specifically set forth and identified in 
the research agreement.

26. Professional services costs, a. Costs of 
professional services rendered by the 
members of a particular profession who are 
not employees of the institution are allowable 
subject to b. and c. below, when reasonable 
in relation to the services rendered and when 
not contingent upon recovery of the costs 
from the Government. Retainer fees to be 
allowable must be reasonably supported by 
evidence of services rendered.

b. Factors to be considered in determining 
the allowability of costs in a particular case 
include (1) the past pattern of such costs, 
particularly in the years prior to the award of 
Government research agreements; (2) the 
impact of Government research agreements 
on the institution’s total activity; (3) the 
nature and scope of managerial services 
expected of the institution’s own 
organizations; and (4) whether the proportion 
of Government work to the institution’s total 
activity is such as to influence the institution 
in favor of incurring the cost, particularly 
where the services rendered are not of a 
continuing nature and have little relationship 
to work under Government research 
agreements.

c. Costs of legal, accounting, and consulting 
services, and related costs, incurred in 
connection with organization and 
reorganization or the prosecution of claims 
against the Government, are unallowable. 
Costs of legal, accounting and consulting 
services, and related costs, incurred in 
connection with patent infringement 
litigation, are unallowable unless otherwise 
provided for in the research agreement.

27. Profits and losses on disposition of 
plant, equipment, or other capital assets. 
Profits or losses of any nature arising from 
the sale or exchange of plant, equipment, or 
other capital assets, including sale or 
exchange of either short- or long-term 
investments, shall not be considered in 
computing research agreement costs.

28. Proposal costs. Proposal costs are the 
costs of preparing bids or proposals on 
potential Government and nongovernment 
research agreements or projects, including 
the development of engineering data and cost 
data necessary to support the institution’s 
bids or proposals. Proposal costs of the 
current accounting period of both successful 
and unsuccessful bids and proposals 
normally should be treated as indirect costs 
and allocated currently to all activities of the 
institution, and no proposal costs of past 
accounting periods will be allocable in the 
current period to the Government research 
agreement. However, the institution’s 
established practices may be to treat 
proposal costs by some other recognized 
method. Regardless of the method used, the 
results obtained may be accepted only if 
found to be reasonable and equitable.

29. Public information services costs. Costs 
of news releases pertaining to specific 
research or scientific accomplishment are 
unallowable unless specifically authorized by 
the sponsoring agency.

30. Rearrangement and alteration costs. 
Costs incurred for ordinary or normal
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rearrangement and alteration of facilities are 
allowable. Special arrangement and 
alteration costs incurred specifically for the 
project are allowable when such work has 
been approved in advance by the sponsoring 
agency concerned.

31. Reconversion costs. Costs incurred in 
the restoration or rehabilitation of the 
institution’s facilities to approximately the 
same condition existing immediately prior to 
commencement of Government research 
agreement work, fair wear and tear excepted, 
are allowable.

32. Recruiting costs, a. Subject to b., c., and
d. below, and provided that the size of the 
staff recruited and maintained is in keeping 
with workload requirements, costs of “help 
wanted” advertising, operating costs of an 
employment office necessary to secure and 
maintain an adequate staff, costs of operating 
an aptitude and educational testing program, 
travel costs of employees while engaged in 
recruiting personnel, travel costs of 
applicants for interviews for prospective 
employment, and relocation costs incurred 
incident to recruitment of new employees, are 
allowable to the extent that such costs are 
incurred pursuant to a well-managed 
recruitment program. Where the institution' 
uses employment agencies, costs not in 
excess of standard commercial rates for such 
services are allowable.

b. In publications, costs of help-wanted 
advertising that includes color, includes 
advertising material for other than 
recruitment purposes, or is excessive in size 
(taking into consideration recruitment 
purposes for which intended and normal 
institutional practices in this respect), are 
unallowable.

c. Costs of help-wanted advertising, special 
emoluments, fringe benefits, and salary 
allowances incurred to attract professional 
personnel from other institutions that do not 
meet the test of reasonableness or do not 
conform with the established practices of the 
institution, are unallowable.

d. Where relocation costs incurred incident 
to recruitment of a new employee have been 
allowed either as an allocable direct or 
indirect cost, and the newly hired employee 
resigns for reasons within his control within 
12 months after hire, the institution will be 
required to refund or credit such relocation 
costs to the Government

33. Royalties and other costs for use of 
patents. Royalties on a patent or amortization 
of the costs of acquiring a patent or invention 
or rights thereto, necessary for tire proper 
performance of the research agreement and 
applicable to tasks or processes thereunder, 
are allowable unless the Government has a 
license or the right to free use of the patent 
the patent has been adjudicated to be invalid 
or has been administratively determined to 
be invalid, the patent is considered to be 
unenforceable, or the patent has expired.

34. Sabbatical leave costs. Costs of leave 
of absence to employees for performance of 
graduate work or sabbatical study, travel, or 
research, are allowable provided the 
institution has a uniform policy on sabbatical 
leave for persons engaged in instruction and 
persons engaged in research. Such costs will 
be allocated on an equitable basis among all 
appertaining activities of the institution.

Where sabbatical leave is included in fringe 
benefits for which a cost is determined for 
assessment as a direct charge, the aggregate 
amount of such assessments applicable to all 
work of the institution during the base period 
must be reasonable in relation to the 
institution’s actual experience under its 
sabbatical leave policy.

35. Scholarships and student aid costs.
Costs of scholarships, fellowships and other 
forms of student aid apply only to instruction 
and therefore are not allocable to research 
agreements, either as direct costs or indirect 
costs. However, in the case of students 
actually engaged in work under research 
agreements, any tuition remissions to such 
students for work performed are allocable to 
such research agreements provided 
consistent treatment is accorded such costs. 
(See section ).39.)

36. Severance pay. a. Severance pay is 
compensation in addition to regular salaries 
and wages which is paid by an institution to 
employees whose services are being 
terminated. Costs of severance pay are 
allowable only to the extent that such 
payments are required by law, by employer- 
employee agreement, by established policy 
that constitutes in effect an implied 
agreement on the institution’s part, or by ? 
circumstances of the particular employment.

b. Severance payments that are due to 
normal, recurring turnover and which 
otherwise meet the conditions of a. above 
may be allowed provided the actual costs of 
such severance payments are regarded as 
expenses applicable to the current fiscal year 
and are equitably distributed among the 
institution’s activities dining that period.

c. Severance payments that are due to 
abnormal or mass terminations are of such 
conjectural nature that allowability must be 
determined on a case-by-case basis.
However, the Govermnment recognizes its 
obligation to participate, to the extent of its 
fair share, in any specific payment.

37. Specialized service facilities operated 
by institution, a. The costs, including 
amortization by generally accepted 
accounting practice, of institutional services 
involving the use of highly complex and 
specialized facilities such as electronic 
computers, including the cost of adapting 
computers for use, wind tunnels, and reactors 
are allowable provided the charges therefor 
meet the conditions of b. or c. below, and 
otherwise take into account any items of 
income or Federal financing that qualify as 
applicable credits under section C.5.

b. The costs of such institutional services 
normally will be charged directly to 
applicable research agreements based on 
actual usage or occupancy of the facilities on 
the basis of a schedule of rates that (1) is 
designed to recover only aggregate costs of 
providing such services over a long term 
agreed upon in advance by the cognizant 
Federal agency on an individual basis, and 
(2) is applied on a nondiscriminatory basis as 
between organized research and other work 
of the institution, including usage by the 
institution for internal purposes. Commercial 
or accommodation sales of computer services 
will be charged at not less than the above 
rates; however, if the rates charged for these 
services are greater, the total amount of

charges aboye the scheduled rates when 
significant may be considered in revising the 
schedule of rates. Further, within the 
constraints of this paragraph, it is not 
necessary that the rates charged for services 
be equal to the cost of providing those 
services during any one fiscal year.

c. In the absence of an acceptable 
arrangement for direct costing as provided in 
b. above, the costs incurred for such 
institutional services may be assigned to 
research agreements as indirect costs, 
provided the methods used achieve 
substantially the same results. Such 
arrangements should be worked out in 
coordination with the cognizant Federal 
agency in order to assure equitable 
distribution of the indirect costs.

38. Special services costs. Costs incurred 
for general public relations activities, 
catalogs, alumni activities, and similar 
services, are unallowable.

39. Staff benefits, a. Staff benefits in the 
form of regular compensation paid to 
employees during periods of authorized 
absences from the job, such as for annual 
leave, sick leave, military leave, and the like, 
are allowable provided such costs are 
absorbed by all institutional activities, 
including organized research, in proportion to 
the relative amount of time or effort actually 
devoted to each. (See section J.34. for 
treatment of sabbatical leave.)

b. Staff benefits in the form of employer 
contributions or expenses for social security, 
employee insurance, workmen’s 
compensation insurance, the pension plan 
(see section J.23.), tuition or remission of 
tuition for individual employees or their 
families (see section J.35.), and the like, are 
allowable provided such benefits are granted 
in accordance with established institutional 
policies, and provided such contributions and 
other expenses, whether treated as indirect 
costs or as an increment of direct labor costs, 
are distributed to particular research 
agreements and other activities in a manner 
consistent with the pattern of benefits 
accruing to the individuals or groups of 
employees whose salaries and wages are 
chargeable to such research agreements and 
other activities.

40. Student activity costs. Costs incurred 
for intramural activities, student publications, 
student clubs, and other student activities, 
apply only to instruction and therefore are 
not allocable to research agreements, either 
as direct costs or indirect costs.

41. Student services costs. Costs of the 
deans of students, administration of student 
affairs, registrar, placement offices, student 
advisers, student health and infirmary 
services, and such other activities as are 
identifiable with student services apply only 
to instruction and therefore are not allocable 
to research agreements, either as direct costs 
or indirect costs. However, in the case of 
students actually engaged in work under 
research agreements, a proportion of student 
services costs measured by the relationship 
between hours of work by students on such 
research work and total student hours 
including all research time may be allowed as 
a part of research administration expenses.

42. Taxes, a. In general, taxes which the 
institution is required to pay and which are
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paid or accrued in accordance with generally 
accepted accounting principles, and 
payments made to local governments in lieu 
of taxes which are commensurate with the 
local government services received are 
allowable, except for: (1) taxes from which 
exemptions are available to the institution 
directly or which are available to the, 
institution based on an exemption afforded 
the Government and in the latter case when 
the sponsoring agency makes available the 
necessary exemption certificates, and (2) 
special assessments on land which represent 
capital improvements.

b. Any refund of taxes, interest, or 
penalties, and any payment to the institution 
of interest thereon, attributable to taxes, 
interest, or penalties which were allowed as 
research agreement costs, will be credited or 
paid to the Government in the manner 
directed by the Government provided any 
interest actually paid or credited to an 
institution incident to a refund of tax, interest 
and penalty will be paid or credited to the 
Government only to the extent that such 
interest accrued over the period during which 
the institution had been reimbursed by the 
Government for the taxes, interest, and 
penalties.

43. Transportation costs. Costs incurred for 
freight express, cartage, postage, and other 
transportation services relating either to 
goods purchased, in process, or delivered, are 
allowable. When such costs can readily be 
identified with the items involved, they may 
be charged directly as transportation costs or 
added to the cost of such items. Where 
identification with the materials received 
cannot readily be made, inbound 
transportation costs may be charged to the 
appropriate indirect cost accounts if the 
institution follows a consistent, equitable 
procedure in this respect. Outbound freight, if 
reimbursable under die terms of the research 
agreement, should be treated as a direct cost.

44. Travel costs, a. Travel costs are the 
expenses for transportation, lodging, 
subsistence, and related items incurred by 
employees who are in travel status on official 
business of the institution. Such costs may be 
charged on an actual basis, on a per diem or 
mileage basis in lieu of actual costs incurred, 
or on a combination of the two, provided the 
method used is applied to an entire trip and 
not to selected days of the trip, and results in 
charges consistent with those normally 
allowed by the institution in its regular 
operations.

b. Travel costs are allowable subject to c.,
d., e., and f. below, when they are directly 
attributable to specific work under a research 
agreement or are incurred in the normal 
course of administration of the institution.or 
a department or research program thereof.

c. The difference in cost between first-class 
air accommodations and less than first-class 
air accommodations is unallowable except 
when less than first-class air 
accommodations are not reasonably 
available to meet necessary mission 
requirements, such as where less than first- 
class accommodations would:
(1) Require circuitous routing, (2) require 
travel during unreasonable hours, (3) greatly 
increase the duration of the flight, (4) result in 
additional costs which would offset the

transportation savings, or (5) offer 
accommodations which are not reasonably 
adequate for the medical needs of the 
traveler.

d. Costs of personnel movements of a 
special or mass nature are allowable only 
when authorized or approved in writing by 
the sponsoring agency or its authorized 
representative.

e. Foreign travel costs are allowable only 
when the travel has received specific prior 
approval. Each separate foreign trip must be 
specifically approved. For purposes of this 
provision, foreign travel is defined as “any 
travel outside of Canada and the United 
States and its territories and possessions.”

f. Expenditures for domestic travel may not 
exceed $500, or 125 percent of the amount 
allotted for such travel by the sponsoring 
agency, whichever is greater, except with 
approval.

45. Termination costs applicable to 
research agreements, a. Termination of 
research agreements generally gives rise to 
the incurrence of costs or to the need for 
special treatment of costs, which would not 
have arisen had the agreement not been 
terminated. Items peculiar to termination are 
set forth below. They are to be used in 
conjunction with all other provisions of this 
Appendix in the case pf termination.

b. The cost of common items of material 
reasonably usable on the institution’s other 
work will not be allowable unless the 
institution submits evidence that it could not 
retain such items at cost without sustaining a 
loss. In deciding whether such items are 
reasonably usable on other work of the 
institution, consideration should be given to 
the institution’s plans and orders for current 
and scheduled work. Contemporaneous 
purchases of common items by the institution 
will be regarded as evidence that such items 
are reasonably usable on the institution’s 
other work. Any acceptance of common items 
as allowable to the terminated portion of the 
agreement should be limited to the extent 
that the quantities of such items on hand, in 
transit, and on order are in excess of the 
reasonable quantitative requirements of other 
work.

c. If in a particular case, despite all 
reasonable efforts by the institution, certain 
costs cannot be discontinued immediately 
after the effective date of termination, such 
costs are generally allowable within the 
limitations set forth in this Appendix, except 
that any such costs continuing after 
termination due to the negligent or willful 
failure of the institution to discontinue such 
costs will be considered unacceptable.

d. Loss of useful value of special tooling 
and special machinery and equipment is 
generally allowable, provided: (1) such 
special tooling, machinery, or equipment is 
not reasonably capable of use in the other 
work of the institution; (2) the interest of the 
Government is protected by transfer of title 
or by other means deemed appropriate by the 
contracting officer or equivalent; and (3) the 
loss of useful value as to any one terminated 
agreement is limited to that portion of the 
acquisition cost which bears the same ratio 
to the total acquisition cost as the terminated 
portion of the agreement bears to the entire 
terminated agreement and other Government

agreements for which the special tooling, 
special machinery, or equipment was 
acquired.

e. Rental costs under unexpired leases are 
generally allowable where clearly shown to 
have been reasonably necessary for the 
performance of the terminated agreement, 
less the residual value of such leases, if: (1) 
the amount of such rental claimed does not 
exceed the reasonable use value of the 
property leased for the period of the 
agreement and such further period as may be 
reasonable; and (2} the institution makes all 
reasonable efforts to terminate, assign, settle, 
or otherwise reduce the cost of such lease. 
There also may be included the cost of 
alterations of such leased property, provided 
such alterations were necessary for the 
performance of the agreement, and of 
reasonable restoration required by the 
provisions of the lease.

f. Settlement expenses including the 
following are generally allowable: (1) 
accounting, legal, clerical, and similar costs 
reasonably necessary for the preparation and 
presentation to contracting officers or 
equivalent of settlement claims and 
supporting data with respect to the 
terminated portion of the agreement, and the 
termination and settlement of subagreements; 
and (2) reasonable costs for the storage, 
transportation, protection, and disposition of 
property provided by the Government or 
acquired or produced by the institution for 
the agreement.

g. Claims under subagreements, including 
the allocable portion of claims which are 
common to the agreement and to other work 
of the institution, are generally allowable.
K. Certification of Charges.

To assure that expenditures for research 
grants and contracts are proper and in 
accordance with the research agreement 
documents and approved project budgets, the 
annual and/or final fiscal reports or vouchers 
requesting payment under research 
agreements will include a certification, 
signed by an authorized official of the 
university, which reads essentially as 
follows: "I certify that all expenditures 
reported (or payments requested) are for 
appropriate purposes and in accordance with 
the agreements set forth in the application 
and award documents.”

Part II—Principles for Determining Costs 
Applicable to Training and Other Educational 
Services Under Grants and Contracts With 
Educational Institutions

A. Purpose. This part extends the scope of 
Part I to cover the determination of costs 
incurred by educational institutions under 
Federal grants and contracts for training and 
other educational services.

B. Application. The Department of 
Education will use Parts I and II of this 
Appendix as a basis for determining 
allowable costs under grants and cost 
reimbursement type contracts with 
educational institutions for work performed 
under federally supported education service 
agreements.

C. Terminology. The following definitions 
are to be used in determining the indirect cost
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of federally sponsored training and other 
educational services under this Part II:

1. Educational service agreement means 
any grant or contract under which Federal 
financing is provided on a cost 
reimbursement basis for all or an agreed 
portion of the costs incurred for training or 
other educational services. Typical of the 
work covered by educational service 
agreements are summer institutes, special 
training programs for selected participants, 
professional or technical services to 
cooperating countries, the development and 
introduction of new or expanded courses, and 
similar instructional oriented undertakings, 
including special research training programs, 
that are separately budgeted and accounted 
for by the institution.

The term does not extend to: [a) grants or 
contracts for organized research, (b) 
arrangements under which the Federal 
financing is exclusively in the form of 
scholarships, fellowships, traineeships, or 
other fixed amounts such as a cost of 
education allowance or the normal published 
tuition rates and fees of an institution, or (c) 
construction, facility and exclusively general 
resource or institutional-type grants.

2. Instruction means all of the academic 
work other than organized research carried 
on by an institution, including the teaching of 
graduate and undergraduate courses, 
departmental research (see section B.2. of 
Part I) and all special training or other 
instructional-oriented projects sponsored by 
the Federal Government or others under' 
educational service agreements.

D. Student administration apd services. In 
addition to the five major functional 
categories of indirect costs described in 
section F of Part I, there is established an 
additional category under the title "Student 
administration and services” to embrace the 
following:

1. The expenses in this category are those 
that have been incurred for the 
administration of student affairs and for 
services to students, including expenses of 
such activities as deans of students, 
admissions, registrar, counseling and 
placement services, student advisers, student 
health and infirmary services, catalogs, and 
commenceihents and convocations. The 
salaries of members of the academic staff 
whose academic appointments or 
assignments involve the performance of such 
administrative or service work may also be 
included to the extent that the portion so 
charged is supported pursuant to section J.2. 
of Part I. The student administration and 
services category also includes the staff 
benefit and pension plan costs applicable to 
the salaries and wages included therein, an 
appropriate share of the cost of the operation 
and maintenance of the physical plant, and 
charges representing use allowance or 
depreciation applicable to the buildings and 
equipment utilized in the performance of the 
functions included in this category.

2. The expenses in this category are 
generally applicable in their entirety to the 
instruction activity. They should be allocated 
to applicable cost objectives within the 
instruction activity, including educational 
service agreements, when such agreements 
reasonably benefit from these expenses. Such

expenses should be allocated on the basis of 
population served (computed on the basis of 
full-time equivalents including students, 
faculty, and others as appropriate) or other 
methods which will result in an equitable 
distribution to cost objectives in relation to 
the benefits received and be consistent with 
guides provided in section E.2. of Part I.

E. Direct costs of educational service 
agreements. Direct costs of work performed 
under educational service agreements will be 
determined consistent with the principles set 
forth in section D of Part I.

F. Indirect costs of the instruction activity. 
The indirect costs of the instruction activity 
as a whole should include its allocated share 
of administrative and supportive costs 
determined in accordance with the principles 
set forth in section D above and in section F 
of Part I. Such costs may include other items 
of indirect cost incurred solely for the 
instruction activity and not included in the. 
general allocation of the various categories of 
indirect expenses. Costs incurred for the 
institutions by State and local governments 
are allowable as provided for in section C.6. 
of Part I.

G. Indirect costs applicable to educational 
service agreements. The individual items of 
indirect costs applicable to the instruction 
activity as a whole should be assigned to: (1) 
educational service agreements, and (2) all 
other instructional work through use of 
appropriate cost groupings, selected 
distribution bases, and other reasonable 
methods as outlined in section E.2. of Part I.
A single indirect pool may be used for all 
educational service agreements provided this 
results in a reasonably equitable distribution 
of costs among agreements in relation to 
indirect support services provided. However, 
when the level of indirect support 
significantly varies for work performed either 
on campus or off campus under a particular 
agreement or group of agreements, separate 
cost pools should be established consistent 
with the principles set forth in section G.l.b. 
of Part I. Where direct charges are provided 
for under educational service agreements for 
such things as commencement fees, student 
fees, and tuition, the related indirect costs, 
through separate cost groupings, should be 
excluded from the indirect costs allocable to 
the service agreements.

H. Indirect cost rates for educational 
service agreements. An indirect cost rate 
should be determined for the educational 
service agreement pool or pools, as 
established under section G above. The rate 
in each case should be stated as the 
percentage which the amount of the 
particular educational service agreement pool 
is of the total direct salaries and wages of all 
educational service agreements identified 
with such pool. Indirect costs should be 
distributed to individual agreements by 
applying the rate or rates established to 
direct salaries and wages for each agreement. 
When a fixed rate is negotiated in advance of 
a fiscal year, the over- or under-recovery for 
that year may be included as an adjustment 
to the indirect cost for the next rate 
negotiation as in sections G.4. and G.5. of 
Part I.

I. General standards for selected items of 
cost. The standards for selected items of cost

as set forth in sections J.l. through J.46. of 
Part I applicable to research agreements will 
also be applied to educational service 
agreements with the following modifications:

1. Commencement and convocation costs 
(J.5.). Expenses incurred for convocations and 
commencements apply to the instruction 
activity as a whole. Such expenses are 
unallowable as direct costs of educational 
service agreements unless specifically 
authorized in the agreement or approved in 
writing by the sponsoring agency. For 
eligibility of allocation as indirect costs, see 
section D.

2. Compensation for personal services 
(J.7.). Charges to educational service 
agreements for personal services will 
normally be determined and supported 
consistent with the provisions of section J.7. 
of Part I. However, the provision for 
stipulated salary support will not be used for 
educational service agreements. Also, 
charges may include compensation in excess 
of the base salary of a faculty member for the 
conduct of courses outside the normal duties 
of such member provided that: (a) extra 
charges are determined at a rate not greater 
than the basic salary rate of the member; (b) 
salary payments for such work follow 
practices consistently applied within the 
institution; and (c) specific authorization for 
such charges is included in the educational 
service agreement.

3. Scholarships and student aid costs 
(J.35.). Expenses incurred for scholarships 
and student aid are unallowable as either 
direct costs or indirect costs of educational 
service agreements, unless specifically 
authorized in the educational service 
agreement or approved in writing by the 
sponsoring agency.

4. Student activity costs (J.40.). Expenses 
incurred for student activities are 
unallowable as either direct costs or indirect 
costs of educational service agreements, 
unless specifically authorized in the 
educational service agreement or approved in 
writing by the sponsoring agency.

5. Student services costs (J.41.). Expenses 
incurred for student services are unallowable 
as direct costs of educational service 
agreements unless specifically authorized in 
the agreement or approved in writing by the 
sponsoring agency. For eligibility of 
allocation as indirect costs, see section D.
Appendix E—Principles for Determining 
Costs Applicable to Research and 
Development Under Grants and Contracts 
With Hospitals
I. Purpose and Scope

A. Objectives. This appendix provides 
principles for determining the costs 
applicable to research and development work 
performed by hospitals under grants and 
contracts with the Department of Education. 
These principles are confined to the subject 
of cost determination and make no attempt to 
identify the circuinstances or dictate the 
extent of hospital participation in the 
financing of a particular research or 
development project. The principles are 
designed to provide recognition of the full 
allocated costs of such research work under 
generally accepted accounting principles. 
These principles will be applicable to both
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proprietary and non-profit hospitals. No 
provision for profit or other increment above 
cost is provided for in these principles. 
However, this is not to be interpreted as 
precluding a negotiated fee between 
contracting parties when a fee is appropriate.

B. Policy guides. The successful application 
of these principles requires development of 
mutual understanding between 
representatives of hospitals and of the 
Department of Education as to their scope, 
applicability and interpretation. It is 
recognized that:

1. The arrangements for hospital 
participation in the financing of a research 
and development project are properly subject 
to negotiation between the agency and the 
hospital concerned in accordance with such 
Government-wide criteria as may be 
applicable.

2. Each hospital, possessing its own unique 
combination of staff, facilities and 
experience, should be encouraged to conduct 
research in a manner consonant with its own 
institutional philosophies and objectives.

3. Each hospital in the fulfillment of its 
contractual obligations should be expected to 
employ sound management practices.

4. The application of the principles 
established herein shall be in conformance 
with the generally accepted accounting 
practices of hospitals.

5. Hospitals receive reimbursements from 
the Federal Government for differing types of 
services under various programs such as 
support of Research and Development 
(including discrete clinical centers) Health 
Services Project*, Medicare, etc. It is 
essential that consiste.nt procedures for 
determining reimbursable costs for similar 
services be employed without regard to 
program differences. Therefore, both the 
direct and indirect costs of research programs 
must be identified as a cost center(s) for the 
cost finding and step-down requirements of 
the Medicare program, or in its absence the 
Medicaid program.

C. Application. When the Department of 
Education sponsors research and 
development work in hospitals, it will apply 
these principles and related policy guides in 
determining the costs incurred for such work 
under grants and cost-reimbursement type 
contracts and subcontracts. These principles 
will also be used as a guide in the pricing of 
fixed-price contracts and subcontracts.
II. Definitions of Terms

A. “Organized research” means all
research activities of a hospital that may be 
identified whether the support for such 
research is from a federal, non-federal or 
internal source. •

B. “Departmental research” means 
research activities that are not separately 
budgeted and accounted for. Such work, 
which includes all research activities not 
encompassed under the term organized 
research, is regarded for purposes of this 
document as a part of the patient care ' 
activities of the hospital.

C. “Research agreement” means any valid 
arrangement to perform federally-sponsored 
research or development including grants, 
cost-reimbursement type contracts, cost- 
reimbursement type subcontracts, and fixed- 
price contracts and subcontracts.

D. “Instruction and training” means the 
formal or informal programs of educating and 
training technical and professional health 
services personnel, primarily medical and 
nursing training. This activity, if separately 
budgeted or identifiable with specific costs, 
should be considered as a cost objective for 
purposes of indirect cost allocations and the 
development of patient care costs.

E. “Other hospital activities” means all 
organized activities of a hospital not 
immediately related to the patient care, 
research, and instructional and training 
functions which produce identifiable revenue 
from the performance of these activities. If a 
non-related activity does not produce 
identifiable revenue, it may be necessary to 
allocate this expense using an appropriate 
basis. In such a case, the activity may be 
included as an allocable cost (See para. Ill D 
below.) Also included under this definition is 
any category of cost treated as 
“Unallowable,” provided such category of 
cost identifies a function or activity to which 
a portion of the institution’s indirect cost (as 
defined in para. V. A.) are properly allocable.

F. “Patient care” means those departments 
or cost centers which render routine or 
ancillary services to in-patients and/or out
patients. As used in para. IX B.23, it means 
the cost of these services applicable to 
patients involved in research programs.

G. “Allocation” means the process by 
which the indirect costs are assigned as 
between:

1. Organized research,
2. Patient care including departmental 

research.
3. Instruction and training, and
4. Other hospital activities.
H. “Cost center” means an identifiable 

department or area (including research) 
within the hospital which has been assigned 
an account number in the hospital accounting 
system for the purpose of accumulating 
expense by department or area.

I. “Cost finding” is the process of recasting 
the data derived from the accounts ordinarily 
kept by a hospital to ascertain costs of the 
various types of services rendered. It is the 
determination of direct costs by specific 
identification and the proration of indirect 
costs by allocation.

J. “Step down” is a cost finding method 
that recognizes that services rendered by 
certain nonrevenue-producing departments or 
centers are utilized by certain other 
nonrevenue producing centers as well as by 
the revenue-producing centers. All costs of 
nonrevenue-producing centers are allocated 
to all centers which they serve, regardless of 
whether or not thes& centers produce 
revenue. Following the apportionment of the 
cost of the nonrevenue-producing center, that 
center will be considered closed and no 
further costs are apportioned to that center.

K. “Scatter bed” is a bed assigned to a 
research patient based on availability. 
Research patients occupying these beds are 
not physically segregated from nonresearch 
patients occupying beds. Scatter beds are 
geographically dispersed among all the beds 
available for use in the hospital. There are no 
special features attendant to a scatter bed 
that distinguishes it from others that could 
just as well have been occupied.

L. “Discrete bed” is a bed or beds that have 
been set aside for occupancy by research 
patients and are physically segregated from 
other hospital beds in an environment that 
permits an easily ascertainable allocation of 
costs associated with the space they occupy 
and the services they generate.
II. Basic Considerations

A. Composition of total costs. The cost of a 
research agreement is comprised of the 
allowable direct costs incident to its 
performance plus the allocable portion of the 
allowable indirect costs of the hospital less 
applicable credits. (See para. Ill—E.)

B. Factors affecting allowability of costs. 
The tests of allowability of costs under these 
principles are:

1. They must be reasonable.
2. They must be assigned to research 

agreements under the standards and methods 
provided herein.

3. They must be accorded consistent 
treatment through application of those 
generally accepted accounting principles 
appropriate to the circumstances (See para. I-
E.5.) and

4. They must conform to any limitations or 
exclusions set forth in these principles or in 
the research agreement as to types or 
amounts of cost items.

C. Reasonable costs. A cost may be 
considered reasonable if the nature of the 
goods or services acquired or applied, and 
the amount involved therefor reflect the 
action that a prudent person would have 
taken under the circumstances prevailing at 
the time the decision to incur the cost was 
made. Major considerations involved in the 
determination of the reasonableness of a cost 
are:

1. Whether or not the cost is of a type 
generally recognized as necessary for the 
operation of the hospital or the performance 
of the research agreement,

2. The restraints or requirements imposed 
by such factors as arm’s length bargaining, 
federal and state laws and regulations, and 
research agreement terms and conditions,

3. Whether or not the individuals 
concerned acted with due prudence in the 
circumstances, considering their 
responsibilities to the hospital, its patients, 
its employees, its students, the Government, 
and the public at large, and

4. The extent to which the actions taken 
with respect to the incurrence of the cost are 
consistent with established hospital policies 
and practices applicable to the work of the 
hospital generally, including Governjnent 
research.

D. Allocable costs. 1. A cost is allocable to 
a particular cost center (i.e., a specific 
function, project, research agreement, 
department, or the like) if the goods or 
services involved are chargeable or 
assignable to such cost center in accordance 
with relative benefits received or other 
equitable relationship. Subject to the 
foregoing, a cost is allocable to a research 
agreement if it is incurred solely to advance 
the work under the research agreement; or it 
benefits both the research agreement and 
other work of the hospital in proportions that 
can be approximated through use of 
reasonable methods; or it is necessary to the
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overall operation of the hospital and, in light 
of the standards provided in this chapter, is 
deemed to be assignable in part to organized 
research. Where the purchase of equipment 
or other capital items are specifically 
authorized under a research agreement, the 
amounts thus authorized for such purchases 
are allocable to the research agreement 
regardless of the use that may subsequently 
be made of the equipment or other capital 
items involved.

2. Any costs allocable to a particular 
research agreement under the standards 
provided in these principles may not be 
shifted to other research agreements in order 
to meet deficiencies caused by overruns or 
other fund considerations, to avoid. 
restrictions imposed by law or by terms of 
the research agreement, or for other reasons 
of convenience.

E. Applicable credits, t  The term 
applicable credits refers to those receipts or 
negative expenditure types of transactions 
which operate to offset or reduce expense 
items that are allocable to research 
agreements as direct or indirect costs as 
outlined in para. V-A. Typical examples of 
such transactions are: purchase discounts, 
rebates, or allowances; recoveries or 
indemnities on losses; sales of scrap or 
incidental services; tuition; adjustments of 
overpayments or erroneous charges; and 
services rendered to patients admitted to 
federally funded clinical research centers, 
primarily for care though also participating in 
research protocols.

2. In some instances, the amounts received 
from the Federal Government to finance 
hospital activities or service operations 
should be treated as applicable credits. 
Specifically, the concept of netting such 
credit items against related expenditures 
should be applied by the hospital in 
determining the rates or amounts to be 
charged to government research for services 
rendered whenever the facilities or other 
resources used in providing such services 
have been financed directly, in whole or in 
part, by federal funds. Thus, where such 
items are provided for or benefit a particular 
hospital activity, i.e., patient care, research, 
instruction and training, or other, they should 
be treated as an offset to the indirect costs 
apportioned to that activity. Where the 
benefits are common to all hospital activities 
they should be treated as a credit to the total 
indirect cost pool before allocation to the 
various cost objectives.
IV. Direct Costs

A. General. Direct costs are those that can 
be identified specifically with a particular 
cost center. For this purpose, the term cost 
center refers not only to the ultimate centers 
against which costs are finally lodged such as 
research agreements, but also to other 
established cost centers such as the 
individual accounts for recording particular 
objects or items of expense, and the separate 
account groupings designed to record the 
expenses incurred by individual 
organizational units, functions, projects and 
the like. In general, the administrative 
functions and service activities described in 
para. VI are identifiable as separate cost 
centers, and the expenses associated with

such centers become eligible in due course 
for distribution as indirect costs of research 
agreements and other ultimate cost centers.

B. Application to research agreements. 
Identifiable benefit to the research work 
rather than the nature of the goods and 
services involved is the determining factor in 
distinguishing direct from indirect costs of 
research agreements. Typical of transactions 
chargeable to a research agreement as direct 
costs are the compensation of employees for 
the time or effort devoted to the performance 
of work under the research agreement, 
including related staff benefit and pension 
plan costs to the extent that such items are 
consistently accorded to all employees and 
treated by the hospital as direct rather tljan 
indirect costs (see para. V. B4b); the costs of 
materials consumed or expended in the 
performance of such work; and other items of 
expense incurred for the research agreement, 
such as extraordinary utility consumption.
The cost of materials supplied from stock or 
services rendered by specialized facilities or 
other institutional service operations may be 
included as direct costs of research 
agreements provided such items are 
consistently treated by the institution as 
direct rather than indirect costs and are 
charged under a recognized method of costing 
or pricing designed to recover only the actual 
direct and indirect costs of such material or 
service and conforming to generally accepted 
cost accounting practices consistently 
followed by the institution.
V. Indirect Costs

A. General. Indirect costs are those that 
have been incurred for common or joint 
objectives, and thus are not readily subject to 
treatment as direct costs of research 
agreements or other ultimate or revenue 
producing cost centers. In hospitals such 
costs normally are classified but not 
necessarily restricted to the following 
functional categories: Depreciation; 
Administrative and General (including fringe 
benefits if not charged directly); Operation of 
Plant; Maintenance of Plant; Laundry and 
Linen Service; Housekeeping; Dietary; 
Maintenance of Personnel; and Medical 
Records and Library.

B. Criteria for distribution.—1. Base period. 
A base period for distribution of indirect 
costs is the period during which such costs 
are incurred and accumulated for distribution 
to work performed within that period. The 
base period normally should coincide with 
the fiscal year established by the hospital, 
but in any event the base period should be so 
selected as to avoid inequities in the 
distribution of costs. •>

2. Need for cost groupings. The overall 
objective of the allocation process is to 
distribute the indirect costs described in 
para. VI to organized research, patient care, 
instruction and training, and other hospital 
activities in reasonable proportions 
consistent with the nature and extent of the 
use of the hospital’s resources by research 
personnel, medical staff, patients, students, 
and other personnel or organizations. In 
order to achieve this objective with 
reasonable precision, it may be necessary to 
provide for selective distribution by 
establishing separate groupings of cost within

one or more of the functional categories of 
indirect costs referred to in para. V-A. In 
general, the cost groupings established within 
a functional category should constitute, in 
each case, a pool of those items of expense 
that are considered to be of like character in 
terms of their relative contribution to (or 
degree of remoteness from) the particular 
cost centers to which distribution is 
appropriate. Each such pool or cost grouping 
should then be distributed individually to the 
related cost centers, using the distribution 
base or method most appropriate in the light 
of the guides set out in B3 below. While this 
paragraph places primary emphasis on a 
step-down method of indirect cost 
computation, para. VIII provides an alternate 
method which may be used under certain 
conditions.

3. Selection of distribution method. Actual 
conditions must be taken into account in 
selecting the method or base to be used in 
distributing to related cost centers the 
expenses assembled under each of the 
individual cost groups established as 
indicated under B2 above. Where a 
distribution can.be made by assignment of a 
cost grouping directly to the area benefited, 
the distribution should be made in that 
manner. Care should be given, however, to 
eliminate similar or duplicative costs from 
any other distribution made to this area. 
Where the expenses under a cost grouping 
are more general in nature, the distribution to 
related cost centers should be made through 
use of a selected base which will produce 
results which are equitable to both the 
Government and the hospital.¿n general, any 
cost element or cost-related factor associated 
with the hospital’s work is potentially 
adaptable for use as a distribution base 
provided:

a. It can readily be expressed in terms of 
dollars or other quantitative measure (total 
direct expenditures, direct salaries, manhours 
applied, square feet utilized, hours of usage, 
number of documents processed, population 
served, and the like); and

b. It is common to the related cost centers 
during the base period. The essential 
consideration in selection of the distribution 
base in each instance is that it be the one 
best suited for assigning the pool of costs to 
related cost centers in accord with the 
relative benefits derived; the traceable cause 
and effect relationship; or logic and reason, 
where neither benefit nor cause and effect 
relationship is determinable.

4. General consideration on cost groupings. 
The extent to which separate cost groupings 
and selective distribution would be 
appropriate at a hospital is a matter of 
judgment to be determined on a case-by-case 
basis. Typical situations which may warrant 
the establishment of two or more separate 
cost groups (based on. account classification 
or analysis) within a functional category 
include but are not limited to the following:

a. Where certain items or categories of 
expense relate solely to one of the major * 
divisions of the hospital (patient care, 
sponsored research, instruction and training, 
or other hospital activities) or to any two but 
not all, such expenses should be set aside as 
a separate cost grouping for direct 
assignment or selective distribution in
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accordance with the guides provided in B2 
and B3 above.

b. Where any types of expense ordinary 
treated as indirect cost as outlined in para. V- 
A are charged to research agreements as 
direct costs, the similar type expenses 
applicable to other activities of the institution 
must through separate cost grouping be 
excluded from the indirect costs allocable to 
research agreements.

c. Where it is determined that certain 
expenses are for the support of a service unit 
or facility whose output is susceptible of 
measurement on a workload or other 
quantitative basis, such expenses should be 
set aside as a separate cost grouping for 
distribution on such basis to organized 
research and other hospital activities.

d. Where organized activities (including 
identifiable segments of organized research 
as well as the activities cited in para. II-E) 
provide their own purchasing, personnel 
administration, building maintenance, or 
housekeeping or similar service, the 
distribution of such elements of indirect cost 
to such activities should be accomplished 
through cost grouping which includes only 
that portion of central indirect costs (such as 
for overall management) which are properly 
allocable to such activities.

e. Where the hospital elects to treat as 
indirect charges the costs of pension plans 
and other staff benefits, such costs should be 
set aside as a separate cost grouping for 
selective distribution to related cost centers, 
including organized research.

f. Where the hospital is affiliated with a 
medical school or some other institution 
which performs organized research on the 
hospital’s premises, every effort should be 
made to establish separate cost groupings in 
the Administrative and General or other 
applicable category which will reasonably 
reflect the use of services and facilities by 
such research. (See also para. VII-A.3)

5. Materiality. Where it is determined that 
the use of separate cost groupings and 
selective distribution are necessary to 
produce equitable results, the number of such 
separate cost groupmgs within a functional 
category should be held within practical 
limits, after taking into consideration the 
materiality of the amounts involved and the 
degree of precision attainable through less 
selective methods of distribution.

C. Administration of limitations on 
allowances for indirect costs. 1. Research 
grants may be subject to laws and/or 
administrative regulations that limit the 
allowance for indirect costs under each such 
grant to a stated percentage of the direct 
costs allowed. Agencies that sponsor such 
grants will establish procedures which will 
assure that:

a. the terms and amount authorized in each 
case conform with the provisions of 
paragraphs III, V and IX of these principles 
as they apply to matters involving the 
consistent treatment and allowability of 
individual items of cost; and

b. the amount actually allowed for indirect 
costs under each such research grant does 
not exceed the maximum allowable under the 
limitation or the amount otherwise allowable 
under these principles, whichever is the 
smaller.

2. Where the actual allowance for indirect 
costs on any research grant must be 
restricted to the smaller of the two 
alternative amounts referred to in Cl above, 
such alternative amounts should be 
determined in accordance with the following 
guides:

a. The maximum allowable under the 
limitation should be established by applying 
the stated percentage to a direct cost base 
which shall include all items of expenditure 
authorized by the sponsoring agency for 
inclusion as part of the total cost for the 
direct benefit of the work under the grant; 
and

b. The amount otherwise allowable under 
these principles should be established by 
applying the current institutional indirect cost 
rate to those elements of direct cost which 
were included in the base on which the rate 
was computed.

3. When the maximum amount allowable 
under a statutory limitation or the terms of a 
research agreement is less than the amount 
otherwise allocable as indirect costs under 
these principles, the amount not recoverable 
as indirect costs under the research 
agreement involved may not be shifted to 
other research agreements.
VI. Identification and Assignment of Indirect 
Costs

A. Depreciation ar use charge. 1. The 
expenses under this heading should include 
depreciation {as defined in para. IX-B.9a) on 
buildings, fixed equipment, and movable 
equipment, except to the extent purchased 
through federal funds. Where adequate 
records for the recording of depreciation are 
not available, a use charge may be 
substituted for depreciation (See para. IX-B.)

2. The expenses included in this category 
should be allocated to applicable cost centers 
in a manner consistent with the guides set 
forth in para. V-B, on a basis that gives 
primary emphasis to (a) space utilization with 
respect to depreciation on buildings and fixed 
equipment; and (b) specific identification of 
assets and their use with respect to movable 
equipment as it relates to patient care, 
organized research, instruction and training, 
and other hospital activities. Where such 
records are not sufficient for the purpose of 
the foregoing, reasonable estimates will 
suffice as a means for effecting distribution of 
the amounts involved.

B. Administration and general expenses. 1. 
The expenses under this heading are those 
that have been incurred for the 
administrative offices of the hospital 
including accounting, personnel, purchasing, 
information centers, telephone expense, and 
the like which do not relate solely to any 
major division of the institution, i.e., solely to 
patient care, organized research, instruction 
and training, or other hospital activities.

2. The expenses included in this category 
may be allocated on the basis of total 
expenditures exclusive of capital 
expenditures, or salaries and wages in 
situations where the results of the 
distribution made on this basis are deemed to 
be equitable both to the Government and the 
hospital; otherwise the distribution of 
Administration and General expenses should 
be made through use of selected bases,

applied to separate cost groupings 
established within this category of expenses 
in accordance with the guides set out in para. 
V-B.

C. Operation of plant. 1. The expenses 
under this heading are those that have been 
incurred by a central service organization or 
at the departmental level for the - 
administration, supervision, and provision of 
utilities (exclusive of telephone expense) and 
protective services to the physical plant.
They include expenses incurred for such 
items as power plant operations, general 
utility costs, elevator operations, protection 
services, and general parking lots.

2. The expenses included in this category 
should be allocated to applicable cost centers 
in a manner consistent with the guides 
provided in para. V-B, on a basis that gives 
primary emphasis to space utilization. The 
allocations should be developed as follows:

a. Where actual space and related cost 
records are available or can readily be 
developed and maintained without 
significant change in the accounting 
practices, the amount distributed should be 
based on such records;

b. Where the space and related cost 
records maintained are not sufficient for 
purposes of the foregoing, a reasonable 
estimate of the proportion of total space 
assigned to the various cost centers normally 
will suffice as a means for effecting 
distribution of the amounts involved; or

c. Where it can be demonstrated that an 
area or volume or space basis of allocation is 
impractical or inequitable, other bases may - 
be used provided consideration is given to 
the use of facilities by research personnel 
and others, including patients.

D. Maintenance of plant. 1. The expenses 
under this heading should include:

a. All salaries and wages pertaining to 
ordinary repair and maintenance work 
performed by employees on the payroll of the 
hospital;

b. All supplies and parts used in the 
ordinary repairing and maintaining of 
buildings and general equipment; and

c. Amounts paid to outside concerns for the 
ordinary repairing and maintaining of 
buildings and general equipment.

2. The expenses included in this category 
should be allocated to applicable cost centers # 
in a manner consistent with the guides 
provided in para. V-B, on a basis that gives 
primary emphasis to space utilization. The 
allocations and apportionments should be 
developed as follows:

a. Where actual space and related cost 
records are available and can readily be 
developed and maintained without 
significant change in the accounting 
practices, the amount distributed should be 
based on such records;

b. Where the space and related cost 
records maintained are not sufficient for 
purposes of the foregoing, a reasonable 
estimate of the proportion of total space 
assigned to the various cost centers normally 
will suffice as a means for effecting 
distribution of the amounts involved; or

c. Where it can be demonstrated that an 
area or volume of space basis of allocation is 
impractical or inequitable, other basis may be 
used provided consideration is given to the
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use of facilities by research personnel and 
others, including patients.

E. Laundry and linen. 1. The expenses 
under this heading should include:

a. Salaries and wages of laundry 
department employees, seamstresses, clean 
linen handlers, linen delivery men, etc.;

b. Supplies used in connection with the 
laundry operation and all linens purchased; 
and

c. Amounts paid to outside concerns for 
purchased laundry and/or linen service.

2. The expense included in this category 
should be allocated to related cost centers in 
a manner consistent with the guides provided 
in para. V-B. on a basis that gives primary 
emphasis to actual pounds of linen used. The 
allocations should be developed as follows:

a. Where actual poundage and related cost 
records are available or can readily be 
developed and maintained without 
significant change in the accounting 
practices, the amount distributed should be 
based on such records;

b. Where it can be demonstrated that a 
poundage basis of allocation is impractical or 
inequitable other bases may be used 
provided consideration is given to the use of 
linen by research personnel and others, 
including patients.

F. Housekeeping. 1. The expenses under 
this heading should include:

a. All salaries and wages of the department 
head, foreman, maids, porters, janitors, wall 
washers, and other housekeeping employees;

b. All supplies used in carrying out the 
housekeeping functions; and

c. Amounts paid to outside concerns for 
purchased services such as window washing, 
insect extermination, etc.

2. The expenses included in this category 
should be allocated to related cost centers in 
a manner consistent with the guides provided 
in para. V-B. on a basis that gives primary 
emphasis to space actually serviced by the 
housekeeping department. The allocations 
and apportionments should be developed as 
follows:

a. Where actual space serviced and related 
cost records are available or can readily be 
developed and maintained without 
significant change in the accounting 
practices, the amount distributed should be 
based on such records;

b. Where the space serviced and related 
cost records maintained are not sufficient for 
purposes of the foregoing, a reasonable 
estimate of the proportion of total space 
assigned to the various cost centers normally 
will suffice as a means for effecting 
distribution of the amounts of housekeeping 
expenses involved; or

c. Where it can' be demonstrated that the 
space serviced basis of allocation is 
impractical or inequitable, other bases may 
be used provided consideration is given to 
the use of housekeeping services by research 
personnel and others, including patients.

G. Dietary. 1. These expenses, as used 
herein, shall mean only the subsidy provided 
by the hospital to its employees including 
research personnel through its cafeteria 
operation. The hospital must be able to 
demonstrate through the use of proper cost 
accounting techniques that the cafeteria 
operates at a loss to the benefit of employees.

2. The reasonable operating loss of a 
subsidized cafeteria operation should be 
allocated to related cost centers in a manner 
consistent with the guides provided in para. 
V-B. on a basis that gives primary emphasis 
to number of employees.

H. Maintenance (housing) of personnel. 1. 
The expenses under this heading should 
include:

a. The salaries and wages of matrons, 
clerks, and other employees engaged in work 
in nurses’ residences and other employees’ 
quarters;

b. All supplies used in connection with the 
operation of such dormitories; and

c. Payments to outside agencies for the 
rental of houses, apartments, or rooms used 
by hospital personnel.

2. The expenses included in this category 
should be allocated to related cost centers in 
a manner consistent with the guides provided 
in para. V-B. on a basis that gives primary 
emphasis to employee utilization of housing 
facilities. The allocation should be developed 
as follows:

a. Appropriate credit should be given for 
all payments received from employees or 
otherwise to reduce the expense to be 
allocated;

b. A net cost per housed employee may 
then be computed; and

c. Allocation should be made on a 
departmental basis based on the number of 
housed employees in each respective 
department.

I. Medical records and library. 1. The 
expenses under this heading should include:

a. The salaries and wages of the records 
librarian, medical librarian, clerks, 
stenographers, etc.; and

b. All supplies such as medical record 
forms, chart covers, filing supplies, 
stationery, medical library books, periodicals, 
etc.

2. The expenses included in this category 
should be allocated to related cost centers in 
a manner consistent with the guides provided 
in para. V-B. on a basis that gives primary 
emphasis to a special time survey of medical 
records personnel. If this appears to be 
impractical or inequitable, other bases may 
be used provided consideration is given to 
the use of these facilities by research 
personnel and others, including patients.
VII. Determination and Application of 
Indirect Cost Rate or Rates

A. Indirect cost pools. 1. Subject to (2) 
below, indirect costs allocated to organized 
research should be treated as a common pool, 
and the costs in such common pool should be 
distributed to individual research agreements 
benefiting therefrom on a single rate basis.

2. In some instances a single rate basis for 
use on all government research at a hospital 
may not be appropriate since it would not 
take into account those different 
environmental factors which may affect 
substantially the indirect costs applicable to 
a particular segment of government research 
at the institution. For this purpose, a 
particular segment of government research 
may be that performed under a single 
research agreement or it may consist of 
research under a group of research 
agreements performed in a common

environment. The environmental factors are 
not limited to the physical location of the 
work. Other important factors are the level of 
the administrative support required, the 
nature of the facilities or other resources 
employed, the scientific disciplines or 
technical skills involved, the organizational 
arrangements used, or any combination 
thereof. Where a particular segment of 
government research is performed within an 
environment which appears to generate a 
significantly different level of indirect costs, 
provision should be made for a separate 
indirect cost pool applicable to such work.
An example of this differential may be in the 
development of a separate indirect cost pool 
for a clinical research center grant. Thé 
separate indirect cost pool should be 
developed during the course of the regular 
distribution process, and the separate 
indirect cost rate resulting therefrom should 
be utilized provided it is determined that:

a. Such indirect cost rate differs 
significantly from that which would have 
obtained under (1) above; and

b. The volume of research work to which 
such rate would apply is material in relation 
to other government research at the 
institution.

3. It is a common practice for grants or 
contracts awarded to other institutions, 
typically University Schools of Medicine, to 
be performed on hospital premises. In these 
cases the hospital should develop a separate 
indirect cost pool applicable to the work 
under such grants or contracts. This pool 
should be developed by a selective 
distribution of only those indirect cost 
categories which benefit the work performed 
by the other institution, within the practical 
limits dictated by available data and the 
materiality of the amounts involved. Hospital 
costs determined to be allocable to grants or 
contracts awarded to another institution may 
not be recovered as a cost of grants or 
contracts awarded directly to the hospital.

B. The distribution base. Preferably, 
indirect costs allocated to organized research 
should be distributed to applicable research 
agreements on the basis of direct salaries and 
wages. However, where the use of salaries 
and wages results in an inequitable 
allocation of costs to the research 
agreements, total direct costs or a variation 
thereof, may be used in Heu of salaries and 
wages. Regardless of the base used, an 
indirect cost rate should be determined for 
each of the separate indirect cost pools 
developed pursuant to para. VII-A. The rate 
in each case should be stated as the 
percentage which the amount of the 
particular indirect cost pool is of the total 
direct salaries and wages (or other base 
selected) for all research agreements 
identified with such a pool.

C. Negotiated lump sum for overhead. A 
negotiated fixed amount in lieu of indirect 
costs may be appropriate for self-contained 
or off-campus research activities where the 
benefits derived from a hospital’s indirect 
services cannot be readily determined. Such 
amount negotiated in lieu of indirect costs 
will be treated as an offset to the appropriate 
indirect cost pool after allocation to patient 
care, organized research, instruction and 
training, and other hospital activities. The
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base on which such remaining expenses are 
allocated should be appropriately adjusted.

D. Predetermined overhead rates. The 
utilization of predetermined fixed overhead 
rates may offer potential advantages in the 
administration of research agreements by 
facilitating the preparation of research 
budgets and permitting more expeditious 
close out of the agreements when the work is 
completed. Therefore, to the extent allowed 
by law, consideration may be given to the 
negotiation of predetermined fixed rates in 
those situations where the cost experience 
and other pertinent factors available are 
deemed sufficient to enable the Government 
and the hospital to reach a reasonable 
conclusion as to the probable level of the 
indirect cost rate for the ensuing accounting 
period.
viii. Simplified Method for Small Institutions

A. General. 1. Where the total direct cost of 
all government-sponsored research and 
development work at a hospital in a year is 
minimal, the use of the abbreviated 
procedure described in para. VIII-B below 
may be acceptable in the determination of 
allowable indirect costs. This method may 
also be used to initially determine a 
provisional indirect cost rate for hospitals 
that have not previously established a rate. 
Under this abbreviated procedure, data taken 
directly from the institution’s most recent 
annual financial report and immediately 
available supporting information will be 
utilized as a basis for determining the 
indirect cost rate applicable to research 
agreements at the institution.

2. The rigid formula approach provided 
under the abbreviated procedure has 
limitations which may preclude its use at 
some hospitals either because the minimum 
data required for this purpose are not readily 
available or because the application of the 
abbreviated procedure to the available data 
produces results which appear inequitable to 
the Government or the hospital. In any such 
case, indirect costs should be determined 
through use of the regular procedure rather 
than the abbreviated procedure.

3. In certain instances where the total 
direct cost of all government-sponsored > 
research and development work at the 
hospital is more than minimal, the 
abbreviated procedure may be used if prior 
permission is obtained. This alternative will 
be granted only in those cases where it can 
be demonstrated that the step-down 
technique cannot be followed.

B. Abbreviated procedure. 1. Total 
expenditures as taken from the most recent 
annual financial report will be adjusted by 
eliminating from further consideration 
expenditures for capital items as defined in 
para. IX-B.4 and unallowable costs as 
defined under various headings in para. IX 
and para. Ill—E.

2. Total expenditures as adjusted under the 
foregoing will then be distributed among (a) 
expenditures applicable to administrative 
and general overhead functions, (b) 
expenditures applicable to all other overhead 
functions, and (c) expenditures for all other 
purposes. The first group shall include 
amounts associated with the functional 
categories, Administration and General, and

Dietary, as defined in para. VI. The second 
group shall include Depreciation, Operation 
of Plant, Maintenance of Plant, and 
Housekeeping. The third group—expenditures 
for all other purposes—shall include the 
amounts applicable to all other activities,, 
namely, patient care, organized research, 
instruction and training, and other hospital 
activities as defined under para. II-E. For the 
purposes of this section, the functional 
categories of Laundry and Linen,
Maintenance of Personnel, and Medical 
Records and Library as defined in para. VI 
shall be considered as expenditures for all 
other purposes.

3. The expenditures distributed to the first 
two groups in para. VUI-B.2 should then be 
adjusted by those receipts or negative 
expenditure types of transactions which tend 
to reduce expense items allocable to research 
agreements as indirect costs. Examples of 
such receipts or negative expenditures are 
itemized in para. UI-E.1.

4. In applying the procedures in para. VIII- 
B.l and B.2, the cost of unallowable activities 
such as Gift Shop, Investment Property 
Management, Fund Raising, and Public 
Relations, when they benefit from the 
hospital’s indirect cost services, should be 
treated as expenditures for all other 
purposes. Such activities are presumed to 
benefit from the hospital’s indirect cost 
services when they include salaries of 
personnel working in the hospital. When they 
do not include such salaries, they should be 
eliminated from the indirect cost rate 
computation.

5. The indirect cost rate will then be 
computed in two stages. The first stage 
requires the computation of an 
Administrative and General rate component. 
This is done by applying a ratio of research 
direct costs over total direct costs to the 
Administrative and General pool developed 
under para. VUI-B.2 and B.3 above. The 
resultant amount—that which is allocable to 
research—is divided by the direct research 
cost base. The second stage requires the 
computation of an All Other Indirect Cost 
rate component. This is done by applying a 
ratio of research direct space over total direct 
space to All Other Indirect Cost pool 
developed under para. Vni-B.2 and B.3 
above. The resultant amount—that which is 
allocable to research—is divided by the 
direct research cost base.

The total of the two rate components will 
be the institution’s indirect cost rate. For the 
purposes of this section, the research direct 
cost or space and total direct cost or space 
will be that cost or space identified with the 
functional categories classified under 
Expenditures for all other purposes under 
para. VUI-B.2.
IX General Standards for Selected Items of 
Cost

A. General. This section provides 
standards to be applied in establishing the 
allowability of certain items involved in 
determining cost. These standards should 
apply irrespective of whether a particular 
item of cost is properly treated as direct cost 
or indirect cost. Failure to mentions 
particular item of cost in the standards is not 
intended to imply that it is either allowable

or unallowable; rather, determination as to 
allowability in each case should be based on 
the treatment or standards provided for 
similar or related items of cost. In case of 
discrepancy between the provisions of a 
specific research agreement and the 
applicable standards provided, the provisions 
of the research agreement should govern. 
However, in some cases advance 
understandings should be reached on 
particular cost items in order that the full 
costs of research be supported. The extent of 
allowability of the selected items of cost 
covered in this section has been stated to 
apply broadly to many accounting systems in 
varying environmental situations. Thus, as to 
any given research agreement, the 
reasonableness and allocability of certain 
items of costs may be difficult to determine, 
particularly in connection with hospitals 
which have medical school or other 
affiliations. In order to avoid possible 
subsequent disallowance or dispute based on 
unreasonableness or nonallocability, it is 
important that prospective recipients of 
federal funds particularly those whose work 
is predominantly or substantially with the 
Government, seek agreement with the 
Government in advance of the incurrence of 
special or unusual costs in categories where 
reasonableness or allocability are difficult to 
determine. Such agreement may also be 
initiated by the Government. Any such 
àgreement should be incorporated in the 
research agreement itself. However, the 
absence of such an advance agreement on 
any element of cost will not in itself serve to 
make that element either allowable or 
unallowable. Examples of costs on which 
advance agreements may be particularly 
important are:

1. Facilities costs, such as;
a. Depreciation
b. Rental
c. Use charges for fully depreciated assets
d. Idle facilities and idle capacity
e. Plant reconversion
f. Extraordinary or deferred maintenance 

and repair
g. Acquisition of automatic data processing 

equipment.
2. Preaward costs
3. Non-hospital professional activities
4. Self-insurance
5. Support services charged directly 

(computer services, printing and duplicating 
services, etc.)

6. Employee compensation, travel, and 
other personnel costs, including;

a. Compensation for personal service, 
including wages and salaries, bonuses and 
incentives, premium payments, pay for time 
not worked, and supplementary 
compensation and benefits, such as pension 
and retirement, group insurance, severance 
pay plans, and other forms of compensation

b. Morale, health, welfare, and food service 
and dormitory costs

c. Training and education costs
d. Relocation costs, including special or 

mass personnel movement
B. Selected items.—1. Advertising costs. 

The term advertising costs means the costs of 
advertising media and corollary 
administrative costs. Advertising media 
include magazines, newspapers, radio and
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television programs, direct mail, exhibits, and 
the like. The only advertising costs allowable 
are those which are solely for;

a. The recruitment of persons required for 
the performance by the institution of 
obligations arising under the research 
agreement, when considered in conjunction

. with all other recruitment costs as set forth in 
para IX-B.34

b. The procurement of scarce items for the 
performance of the research agreement; or

c. The disposal of scrap or surplus 
materials acquired in thè performance of the 
research agreement.
Costs of this nature, if incurred for more than 
one research agreement or for both research 
agreement work and other work of the 
institution, are allowable to the extent that 
the principles in paragraph IV and V are 
observed.

2. Bad debts. Losses arising from 
uncollectible accounts and other claims and 
related collection and legal costs are 
unallowable except that a bad debt may be 
included as a direct cost of the research 
agreement to the extent that it is caused by a 
research patient and approved by the 
awarding agency. This inclusion is only 
intended to cover the situation of the patient 
admitted for research purposes who 
subsequently or in conjunction with the 
research receives clinical care for which a 
charge is made to the patient. If, after 
exhausting all means of collecting these 
charges, a bad debt results, it may be 
considered an appropriate charge to the 
research agreement.

3. Bonding costs, a. Bonding costs arise 
when the Government requires assurance 
against financial loss to itself or others by 
reason of the act or default of the hospital. 
They arise also in instances where the 
hospital requires similar assurance.

Included are such types as bid, 
performance, payment, advance payment, 
infringement, and fidelity bonds.

b. Costs of bonding required pursuant to 
the terms of the research agreement are 
allowable.

c. Costs of bonding required by the hospital 
in the general conduct of its business are 
allowable to the extent that such bonding is 
in accordance with sound business practice 
and the rates and premiums are reasonable 
under the circumstances.

4. Capital expenditures. The costs of 
equipment, buildings, and repairs which 
materially increase the value or useful life of 
buildings or equipment should be capitalized 
and are unallowable except as provided for 
in the research agreement.

5. Civil defense costs. Civil defense costs 
are those incurred in planning for, and the 
protection of life and property against the 
possible effects of enemy attack. Reasonable 
costs of civil defense measures (including 
costs in excess of normal plant protection 
costs, first-aid training and supplies, fire
fighting training, posting of additional exit 
notices and directions, and other approved 
civil defense measures) undertaken on the 
institution’s premises pursuant to suggestions 
or requirements of civil defense authorities 
are allowable when distributed to all 
activities of the institution. Capital 
expenditures for civil defense purposes will

not be allowed, but a use allowance or 
depreciation may be permitted in accordance 
with provisions set forth elsewhere. Costs of 
local civil defense projects not on the 
institution’s premises are unallowable.

6. Communication costs. Costs incurred for 
telephone services, local and long distance 
telephone calls, telegrams, radiograms, 
postage, and the like are allowable.

7. Compensation for personal services.—a. 
Général. Compensation for personal services 
covers all remuneration paid currently or 
accrued to employees of the hospital for 
services rendered during the period of 
performance under government research 
agreements. Such remuneration includes 
salaries, wages, staff benefits (see para. IX- 
B.10), and pension plan costs (see para. IX- 
B.25). The costs of such remuneration are 
allowable to the extent that the total 
compensation to individual employees is 
reasonable for the services rendered and 
conforms to the established policy of the 
institution consistently applied, and provided 
that the charges for work performed directly 
on government research agreements and for 
other work allocable as indirect costs to 
sponsored research are determined and 
supported as hereinafter provided. For non
profit, non-proprietary institutions, where 
federally supported programs constitute less 
than a preponderance of the activity at the 
institution the primary test of reasonableness 
will be to require that the institution’s 
compensation policies be applied 
consistently both to federally-sponsored and 
non-sponsored activities alike. However, 
where special circumstances so dictate a 
contractual clause may be utilized whidi 
calls for application of the test of 
comparability in determining the 
reasonableness of compensation.

b. Payroll distribution. Amounts charged to 
organized research for personal services, 
regardless of whether treated as direct costs 
or allocated as indirect costs, will be based 
on hospital payrolls which have been 
approved and documented in accordance 
with generally accepted hospital practices. In 
order to develop necessary direct and 
indirect allocations of cost, supplementary 
data on time or effort as provided in (c) 
below, normally need be required only for 
individuals whose compensation is properly 
chargeable to two or more research 
agreements or to two or more of the following 
broad functional categories: (1) patient care; 
(2) organized research; (3) instruction and 
training; (4) indirect activities as defined in 
para. V-A; or (5) other hospital activities as 
defined in para. II-E.

c. Reporting time or effort Charges for 
salaries and wages of individuals other than 
members of the professional staff will be 
supported by daily time and attendance and 
payroll distribution records. For members of 
the professional staff, current and reasonable 
estimates of the percentage distribution of 
their total effort may be used as support in 
the absence of actual time records. The term 
professional staff for purposes of this section 
includes physicians, research associates, and 
other personnel performing work at 
responsible levels of activities. These 
personnel normally fulfill duties, the 
competent performance of which usually

requires persons possessing degrees from 
accredited institutions of higher learning 
and/or state licensure. In order to qualify as 
current and reasonable, estimates must be 
made no later than one month (though not 
necessarily a calendar month) after the 
month in which the services were performed.

d. Preparation of estimates of effort. Where 
required under (c) above, estimates of effort 
spent by a member of the professional staff 
on each research agreement should be 
prepared by the individual who performed 
the services or by a responsible individual 
such as a department head or supervisor 
having first-hand knowledge of the services 
performed on each research agreement, 
Estimates must show the allocation of effort 
between organized research and all other 
hospital activities in terms of the percentage 
of total effort devoted to each of die broad 
functional categories referred to in (b) above. 
The estimate of effort spent on a research 
agreement may include a reasonable amount 
of time spent in activities contributing and 
intimately related to work under the 
agreement, such as preparing and delivering 
special lectures about specific aspects of the 
ongoing research, writing research reports 
and articles, participating in appropriate 
research seminars, consulting with colleagues 
with respect to related research, and 
attending appropriate scientific meetings and 
conferences. The term “all other hospital 
activities’’ would include departmental 
research, administration, committee work, 
and public services undertaken on behalf of 
the hospital.

e. Application of budget estimates. 
Estimates determined before the performance 
of services, such as budget estimates on a 
monthly, quarterly, or yearly basis do not 
qualify as estimates of effort spent.

f. Non-hospital professional activities. A 
hospital must not alter or waive hospital
wide policies and practices dealing with the 
permissible extent of professional services 
over and above those traditionally performed 
without extra hospital compensation, unless 
such arrangements are specifically 
authorized by the sponsoring agency. Where 
hospital-wide policies do not adequately 
define the permissible extent of 
consultantships or other non-hospital 
activities undertaken for extra pay, the 
Government may require that the effort of 
professional staff working under research 
agreements be allocated as between (1) 
hospital activities, and (2) non-hpspital 
professional activities. If the sponsoring 
agency should consider the extent of non
hospital professional effort excessive, 
appropriate arrangements governing 
compensation will be negotiated on a case by 
case basis.

g. Salary rates for part-time appointments. 
Charges for work performed on government 
research by staff members having only part- 
time appointments will be determined at a 
rate not in excess of that for which he is 
regularly paid for his part-time staff 
assignment.

8. Contingency provisions. Contributions to 
a contingency reserve or any similar 
provisions made for events the occurrence of 
which cannot be foretold with certainty as to 
time, intensity, or with an assurance of their 
happening, are unallowable.
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9. Depreciation and use allowances, a. 
Hospitals may be compensated for the use of 
buildings, capital improvements and usable 
equipment on hand through depreciation or 
use allowances. Depreciation is a charge to 
current operations which distributes the cost 
of a tangible capital asset, less estimated 
residual value, over the estimated useful life 

♦ of the asset in a systematic and logical 
manner. It does not involve a process of 
valuation. Useful life has reference to the 
prospective period of economic usefulness in 
the particular hospital’s operations as 
distinguished from physical life. Use 
allowances are the means of allowing 
compensation when depreciation or other 
equivalent costs are not considered.

b. Due consideration will be given to 
government-furnished research facilities 
utilized by the institution when computing 
use allowances and/or depreciation if the 
government-furnished research facilities are 
material in amount. Computation of the use 
allowance and/or depreciation will exclude 
both the cost or any portion of the cost of 
grounds, buildings and equipment borne by 
or donated by the Federal Government, 
irrespective of where title was originally 
vested or where it presently resides, and 
secondly, the cost of grounds. Capital 
expenditures for land improvements (paved 
areas, fences, streets, sidewalks, utility 
conduits, and similar improvements not 
already included in the cost of buildings) are 
allowable provided the systematic 
amortization of such capital expenditures has 
been provided in the institution’s books of 
accounts, based on reasonable 
determinations of the probable useful lives of 
the individual items involved, and the share 
allocated to organized research is developed 
from the amount thus amortized for the base 
period involved.

c. Normal depreciation on a hospital’s 
plant, equipment, and other capital facilities, 
except as excluded by (d) below, is an 
allowable element of research cost provided 
that the amount thereof is computed:

1. Upon the property cost basis used by the 
hospital for Federal Income Tax purposes 
(See section 167 of the Internal Revenue Code 
of 1954); or

2. In the case of non-profit or tax exempt 
organizations, upon a property cost basis 
which could have been used by the hospital 
for Federal Income Tax purposes, had such 
hospital been subject to the payment of 
income tax; and in either case

3. By the consistent application to the 
assets concerned of any generally accepted 
accounting method, and subject to the 
limitations of the Internal Revenue Code of 
1954 as amended, including—

i. The straight line method;
ii. The declining balance method, using a 

rate not exceeding twice the rate which 
would have been used had the annual 
allowance been computed under the method 
described in (i) above;

iii. The sum of the years-digits method; and
iv. Any other consistent method productive 

of an annual allowance which, when* added 
to all allowances for the period commencing 
with the use of the property and including the 
current year, does not during the first two- 
thirds of the useful life of the property exceed

the total of such allowances which would 
have been used had such allowances been 
computed under the method described in (ii) 
above.

d. Where the depreciation method is 
followed, adequate property records must be 
maintained. The period of useful service 
(service life) established in each case for 
usable capital assets must be determined on 
a realistic basis which takes into 
consideration such factors as type of 
construction, nature of the equipment used, 
technological developments in the particular 
research area, and the renewal and 
replacement policies followed for the 
individual items or classes of assets involved. 
Where the depreciation method is introduced 
for application to assets acquired in prior 
years, the annual charges therefrom must not 
exceed the amounts that would have resulted 
had the depreciation method been in effect 
from the date of acquisition of such assets.

e. Depreciation on idle or excess facilities 
shall not be allowed except on such facilities 
as are reasonably necessary for standby 
purposes.

f. Where an institution elects to go on a 
depreciation basis for a particular class of 
assets, no depreciation, rental or use charge 
may be allowed on any such assets that 
would be viewed as fully depreciated; 
provided, however, that reasonable use 
chaises may be negotiated for any such 
assets if warranted after taking into 
consideration the cost of the facility or item 
involved, the estimated useful life remaining 
at time of negotiation, the actual replacement 
policy followed in the light of service lives 
used for calculating depreciation, the effect of 
any increased maintenance charges or 
decreased efficiency due to age, and any 
other factors pertinent to the utilization of the 
facility or item for the purpose contemplated.

g. Hospitals which choose a depreciation 
allowance for assets purchased prior to 1966 
based on a percentage of operating costs in 
lieu of normal depreciation for purposes of 
reimbursement under Public Law 89-97 
(Medicare) shall utilize that method for 
determining depreciation applicable to 
organized research.

.The operating costs to be used are the 
lower of the hospital’s 1965 operating costs or 
the hospital's current year’s allowable costs. 
The percent to be applied is 5 percent starting 
with the year 1966-67, with such percentage 
being uniforqily reduced by one-half percent 
each succeeding year. The allowance based 
on operating costs is in addition to regular 
depreciation on assets acquired after 1965. 
However, the combined amount of such 
allowance on pre-1966 assets and the 
allowance for actual depreciation on assets 
acquired after 1965 may not exceed 6 percent 
of the hospital’s allowable cost for the 
current year. After total depreciation has 
been computed, allocation methods are used 
to determine the share attributable to 
organized research.

For purposes of this section, “Operating 
Costs’’ means the total costs incurred by the 
hospital in operating the institution, and 
includes patient care, research, and other 
activities. “Allowable Costs” means 
operating costs less unallowable costs as 
defined in these principles; by the application

of allocation methods to the total amount of 
such allowable costs, the share attributable 
to Federally-sponsored research is 
determined.

A hospital which elects to use this 
procedure under Public Law 89-97 and 
subsequently changes to an actual 
depreciation basis on pre-1966 assets in 
accordance with the option afforded under 
the Mediqare program shall simultaneously 
change to an actual depreciation basis for 
organized research.

Where the hospital desires to change to 
actual depreciation but either has no 
historical cost records or has incomplete 
records, the determination of historical cost 
could be made through appropriate means 
involving expert consultation with the 
determination being subject to review and 
approval by the Department of Health, 
Education, and Welfare.

h. Where the use allowance method is 
followed, the use allowance for buildings and 
improvements will be computed at an annual 
rate not exceeding two percent of acquisition 
cost. The use allowance for equipment will 
be computed at an annual rate not exceeding 
six and two-thirds percent of acquisition cost 
of usable equipment in those cases where the 
institution maintains current records with 
respect to such equipment on hand. Where 
the institution’s records reflect only the cost 
(actual or estimated) of the original 
complement of equipment, the use allowance 
will be computed at an annual rate not 
exceeding ten percent of such cost. Original 
complement for this purpose means the 
complement of equipment initially placed in 
buildings to perform the functions currently 
being performed in such buildings; however, 
where a permanent change in the function of 
a building takes place, a redetermination of 
the original complement of equipment may be 
made at that time to establish a new original 
complement. In those cases where no 
equipment records are maintained, the 
institution will justify a reasonable, estimate 
of the acquisition cost of usable equipment 
which may be used to compute the use 
allowance at an annual rate not exceeding 
six and two-thirds percent of such estimate.

i. Depreciation and/or use charges should 
usually be allocated to research and other 
activities as an indirect cost.

10. Employee morale, health, and welfare 
costs and credits. The costs of house 
publications, health or first-aid benefits, 
recreational activities, employees’ counseling

# services, and other expenses incurred in 
accordance with the hospital’s established 
practice or custom for the improvement of 
working conditions, employer-employee 
relations, employee morale, and employee 
performance, are allowable. Such costs will 
be equitably apportioned to all activities of 
the hospital. Income generated from any of 
these activities will be credited to the cost 
thereof unless such income has been 
irrevocably set over to employee welfare 
organizations.

11. Entertaipment costs. Except as pertains 
to 10 above, costs incurred for amusement, 
social activities, entertainment, and any 
items relating thereto, such as meals, lodging, 
rentals, transportation, and gratuities are 
unallowable.
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12. Equipment and other facilities. The cost 
of equipment or other facilities are allowable 
on a direct charge basis where such 
purchases are approved by the sponsoring 
agency concerned or provided for by the 
terms of the research agreement.

13. Fines and penalties. Costs resulting 
from violations of, or failure of the institution 
to comply with federal, state and local laws 
and regulations are unallowable except when 
incurred as a result of compliance with 
specific provisions of the research agreement, 
or instructions in writing from the awarding 
agency.

14. Insurance and indemnification, a. Costs 
of insurance required or approved and 
maintained pursuant to the research 
agreement are allowable.

b. Costs of other insurance maintained by 
the hospital in connection with the general 
conduct of its activities are allowable subject 
to the following limitations: (1) types and 
extent and cost of coverage must be in 
accordance with sound institutional practice; 
(2) costs of insurance or of any contributions 
to any reserve covering the risk of loss of or 
damage to government owned property are 
unallowable except to the extent that the 
Government has specifically required or 
approved such costs; and (3) costs of 
insurance on the lives of officers or trustees 
are unallowable except where such insurance 
is part of an employee plan which is not 
unduly restricted.

c. Contributions to a reserve for an 
approved self-insurance program are 
allowable to the extent that the types of 
coverage, extent of coverage, and the rates 
and premiums would have been allowed had 
insurance been purchased t&cover the risks. 
Such contributions are subject to prior 
approval of the Government.

d. Actual losses which could have been 
covered by permissible insurance (through an 
approved self-insurance program or 
otherwise) are unallowable unless expressly 
provided for in the research agreement, 
except that costs incurred because of losses 
not covered under nominal deductible 
insurance coverage provided in keeping with 
sound management practice as well as minor 
losses not covered by insurance such as 
spoilage, breakage and disappearance of 
small hand tools which occur in the ordinary 
course of operations are allowable.

15. Interest, fund raising and investment 
management costs, a. Costs incurred for 
interest on borrowed capital or temporary 
use of endowment funds, however 
represented, are unallowable.

b. Costs of organized fund raising, 
including financial campaigns, endowment 
drives, solicitation of gifts and bequests, and 
similar expenses incurred solely to raise 
capital or obtain contributions are not 
allowable.

c. Costs of investment counsel and staff 
and similar expenses incurred solely to 
enhance income from investments are not 
allowable.

d. Costs related to the physical custody 
and control of monies and securities are 
allowable.

16. Labor relations costs. Costs incurred in 
maintaining satisfactory relations between 
the hospital and its employees, including

costs of labor management committees, 
employees’ publications, and other related 
activities are allowable.

17. Losses on research agreements or 
contracts. Any excess of costs over income 
under any agreement or contract of any 
nature is unallowable. This includes, but is 
not limited to, the hospital’s contributed 
portion by reason of cost-sharing agreements, 
under-recoveries through negotiation of fiat 
amounts for overhead, or legal or 
administrative limitations.

18. Maintenance and repair costs, a. Costs 
necessary for the upkeep of property 
(including government property unless 
otherwise provided for), which, neither add to 
the permanent value of the property nor 
appreciably prolong its intended life, but 
keep it in an efficient operating condition, are 
to be treated as follows:
. 1. Normal maintenance and repair costs are 

allowable;
2. Extraordinary maintenance and repair 

costs are allowable, provided they are 
allocated to the periods to which applicable 
for purposes of determining research costs.

b. Expenditures for plant and equipment, 
including rehabilitation thereof, which 
according to generally accepted accounting 
principles as applied under the hospital’s 
established policy, should be capitalized and 
subjected to depreciation, are allowable only 
on a depreciation basis.

19. Material costs. Costs incurred for 
purchased materials, supplies and fabricated 
parts directly or indirectly related to the 
research agreement, are allowable. Purchases 
made specifically for the research agreement 
should be charged thereto at their actual 
prices after deducting all cash discounts, 
trade discounts, rebates, and allowances 
received by the institution. Withdrawals from 
general stores or stockrooms should be 
charged at their cost under any recognized 
method of pricing stores withdrawals 
conforming to sound accounting practices 
consistently followed by the hospital. 
Incoming transportation charges are a proper 
part of material cost. Direct material cost 
should include only the materials and 
supplies actually used for the performance of 
the research agreement, and due credit 
should be given for any excess materials 
retained or returned to vendors. Due credit 
should be given for all proceeds or value 
received for any scrap resulting from work 
under the research agreement. Where 
government donated or furnished material is 
jised in performing the research agreement, 
such material will be used without charge.

20. Memberships, subscriptions and 
professional activity costs, a. Costs of the 
hospital’s membership in civic, business, 
technical and professional organizations are 
allowable.

b. Costs of the hospital’s subscriptions to 
civic, business, professional and technical 
periodicals are allowable.

c. Costs of meetings and conferences, when 
the primary purpose is the dissemination of 
technical information, are allowable. This 
includes costs of meals, transportation, rental 
of facilities, and other items incidental to 
such meetings or conferences.

21. Organization costs. Expenditures such 
as incorporation fees, attorneys' fees,

accountants’ fees, brokers’ fees, fees to 
promoters and organizers in connection with 
(a) organization or reorganization of a 
hospital, or (b) raising capital, are 
unallowable.

22. Other business expenses. Included in 
this item are such recurring expenses as 
registry and transfer charges resulting from 
changes in ownership of securities issued by 
the hospital, cost of shareholders meetings 
preparation and publication of reports to 
shareholders, preparation and submission of 
required reports and forms to taxing and 
other regulatory bodies, and incidental costs 
of directors and committee meetings. The 
above and similar costs are allowable when 
allocated on an equitable basis.

23. Patient care. The cost of routine and 
ancillary or special services to research 
patients is an allowable direct cost of 
research agreements.

a. Routine services shall include the costs 
of the regular room, dietary and nursing 
services, minor medical and surgical supplies 
and the use of equipment and facilities for 
which a separate charge is not customarily 
made.

b. Ancillary or special services are the 
services for which charges are customarily 
made in addition to routine services, such as 
operating rooms, anesthesia, laboratory, 
BMR-EKG, etc.

c. Patient care, whether expressed as a rate 
or an amount, shall be computed in a manner 
consistent with the procedures used to 
determine reimbursable costs under Public 
Law 89-97 (Medicare Program) as defined 
under the “Principles Of Reimbursement For 
Provider Costs” published by the Social 
Security Administration of the Department of 
Health and Human Services. The allowability 
of specific categories of cost shall be in 
accordance with those principles rather than 
the principles for research contained herein. 
In the absence of participation in the 
Medicare program by a hospital, all 
references to the Medicare program in these 
principles shall be construed as meaning the 
Medicaid program.

i. Once costs have been recognized as 
allowable, the indirect costs or general 
service center's cost shall be allocated 
(stepped-down) to special service centers, 
and all patient and nonpatient costs centers 
based upon actual services received or 
benefiting these centers.

ii. After allocation, routine and ancillary 
costs shall be apportioned to scatter-bed 
research patients on the same basis as is 
used to apportion costs to Medicare patients,
i.e. using either the departmental method or 
the combination method, as those methods 
are defined by the Social Security 
Administration; except that final settlement 
shall be on a grant-by-grant basis. However, 
to the extent that the Social Security 
Administration has recognized any other 
method of cost apportionment, that method 
generally shall also be recognized as 
applicable to the determination of research 
patient care costs.

iii. A cost center must be established on 
Medicare reimbursement forms for each 
discrete-bed unit grant award received by a 
hospital. Routine costs should be stepped- 
down to this line item(s) in the normal course
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of stepping-down costs under Medicare/ 
Medicaid requirements. However, in 
stepping-down routine costs, consideration 
must be given to preventing a step-down of 
those costs to discrete-bed unit line items 
that have already been paid for directly by 
the grant, such as bedside nursing costs. 
Ancillary costs allocable to research discrete- , 
bed units shall be determined and proposed 
in accordance with Section 23.c.ii.

d. Where federally sponsored research 
programs provide specifically for the direct 
reimbursement of nursing, dietary, and other 
services, appropriate adjustment must be 
made to patient care costs to preclude 
duplication and/or misallocation of costs.

24. Patent costs. Costs of preparing 
disclosures, reports and other documents 
required by the research agreement and of 
searching the art to the extent necessary to 
make such invention disclosures are 
allowable. In accordance with the clauses of 
the research agreement relating to patents, 
costs of preparing documents and any other 
patent costs, in connection with the filing of a 
patent application where title is conveyed to 
the Government, are allowable. (See also 
para. IX-B.36.)

25. Pension plan costs. Costs of the 
hospital’s pension plan which are incurred in 
accordance with the established policies of 
the institution are allowable, provided such 
policies meet the test of reasonableness and 
the methods of cost allocation are not 
discriminatory, and provided appropriate 
adjustments are made for credits or gains 
arising out of normal and abnormal employee 
turnover or any other contingencies that can 
result in forfeitures by employees which inure 
to the benefit of the hospital.

26. Plan security costs. Necessary expenses 
incurred to comply with government security 
requirements including wages, uniforms and 
equipment of personnel engaged in plant 
protection are allowable.

27. Preresearch agreement costs. Costs 
incurred prior to the effective date of the 
research agreement, whether or not they 
would have beerv allowable thereunder if 
incurred after such date, are unallowable 
unless specifically set forth and identified in 
the research agreement.

28. Professional services costs, a. Costs of 
professional services rendered by the 
members of a particular profession who are 
hot employees of the hospital are allowable 
subject to (b) and (c) below when reasonable 
in relation to the services rendered and when 
not contingent upon recovery of the costs 
from the Government. Retainer fees to be 
allowable must be reasonably supported by 
evidence of services rendered.

b. Factors to be considered in determining 
the allowability of costs in a particular case 
include (1) the past pattern of such costs, 
particularly in the years prior to the award of 
government research agreements on the 
institution’s total activity; (2) the nature and 
scope of managerial services expected of the 
institution’s own organizations; and (3) 
whether the proportion of government work 
to the hospital’s total activity is such as to 
influence the institution in favor of incurring 
the cost, particularly where the services 
rendered are not of a continuing nature and 
have little relationship to work under 
government research agreements.

c. Costs of legal, accounting and consulting 
services, and related costs incurred in 
connection with organization and 
reorganization or the prosecution of claims 
against the Government are unallowable. 
Costs of legal, accounting and consulting 
services, and related costs incurred in 
connection with patent infringement litigation 
are unallowable unless otherwise provided 
for in the research agreement.

29. Profits and losses on disposition of 
plant equipment, or other assets. Profits or 
losses of any nature arising from the sale or 
exchange of plant, equipment, or other capital 
assets, including sales or exchange of either 
short- or long-term investments, shall be 
excluded in computing research agreement 
costs.

30. Proposal costs. Proposal costs are the 
costs of preparing bids or proposals on 
potential government and non-government 
research agreements or projects, including 
the development of technical data and cost 
data necessary to support the institution’s 
bids or proposals. Proposal costs of the 
current accounting period of both successful 
and unsuccessful bids and proposals 
normally should be treated as indirect costs 
and allocated currently to all activities of the 
institution, and no proposal costs of past 
accounting periods will be allocable in the 
current period to the government research 
agreement. However, thé institution’s 
established practices may be to treat 
proposal costs by some other recognized 
method. Regardless of the methods used, the 
results obtained may be accepted only if 
found to be reasonable and equitable.

31. Public information services costs. Costs 
of news releases pertaining to specific 
research or scientific accomplishment are 
unallowable unless specifically authorized by 
the sponsoring agency.

32. Rearrangement and alteration costs. 
Costs incurred for ordinary or normal 
rearrangement and alteration of facilities are 
allowable. Special rearrangement and 
alteration costs incurred specifically for a 
project are allowable only as a direct charge 
when such work has been approved in 
advance by the sponsoring agency 
concerned.

33. Reconversion costs. Costs incurred in 
the restoration or rehabilitation of the 
institution’s facilities to approximately the 
same condition existing immediately prior to 
commencement of government research 
agreement work, fair wear and tear excepted, 
are allowable.

34. Recruiting costs, a. Subject to (b), (c), 
and (d) below, and provided that the size of 
the staff recruited and maintained is in 
keeping with workload requirements, costs of 
“help wanted’’ advertising, operating costs of 
an employment office necessary to secure 
and maintain an adequate staff, costs of 
operating an aptitude and educational testing 
program, travel costs of employees while 
engaged in recruiting personnel, travel costs 
of applicants for interviews for prospective 
employment, and relocation costs incurred 
incident to recruitment of new employees are 
allowable to the extent that such costs are 
incurred pursuant to a well managed 
recruitment program. Where an institution 
uses employment agencies, costs not in

excess of standard commercial rates for such 
services are allowable.

b. In publications, costs of help wanted 
advertising that includes color, includes 
advertising material for other than 
recruitment purposes, or is excessive in size 
(taking into consideration recruitment 
purposes for which intended and normal 
institutional practices in this respect) are 
unallowable.

c. Costs of help wanted advertising, special 
emoluments; fringe benefits, and salary 
allowances incurred to attract professional 
personnel from other institutions that do not 
meet the test of reasonableness or do not 
conform with the established practices of the 
institution are unallowable.

d. Where relocation costs incurred incident 
to recruitment of a new employee have been 
allowed either as an allocable direct or 
indirect cost, and the newly hired employee 
resigns for reasons within his control within 
twelve months after hire, the institution will 
be required to refund or credit such 
relocations costs as were charged to the 
Government.

35. Rental costs (including sale and lease
back of facilities), a. Rental costs of land, 
building, and equipment and other personal 
property are allowable if the rates are 
reasonable in light of such factors as rental 
costs of comparable facilities and market 
conditions in the area, the type, life 
expectancy, condition, and value of the 
facilities leased, options available, and other 
provisions of the rental agreement. 
Application of these factors, in situations 
where rentals are extensivèly used, may 
involve among other considerations 
comparison of rental costs with the amount 
which the hospital would have received had 
it owned the facilities.

b. Charges in the nature of rent between 
organizations having a legal or other 
affiliation or arrangement such as hospitals, 
medical schools, foundations, etc., are 
allowable to the extent such charges do not 
exceed the normal costs of ownership such as 
depreciation, taxes, insurance, and 
maintenance, provided that no part of such 
costs shall duplicate any other allowed costs.

c. Unless otherwise specifically provided in 
the agreement, rental costs specified in sale 
and lease-back agreements incurred by 
hospitals through selling plant facilities to 
investment organizations such as insurance 
companies or to private investors, and 
concurrently leasing back the same facilities 
are allowable only to the extent that such 
rentals do not exceed the amount which the 
hospital would have received had it retained 
legal title to the facilities.

36. Royalties and other costs for use of 
patents. Royalties on a patent or amortization 
of the cost of acquiring a patent or invention 
or rights thereto necessary for the proper 
performance of the research agreement and 
applicable to tasks or processes thereunder 
are allowable unless the Government has a 
license or the right to free use of the patent, 
the patent has been adjudicated to be invalid, 
or has been administratively determined to 
be invalid, the patent is considered to be 
unenforceable, or the patent has expired.

37. Severance pay. a. Severance pay is 
compensation in addition to regular salaries
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and wages which is paid by a hospital to 
employees whose services are being 
terminated. Costs of severance pay are 
allowable only to the extent that such 
payments are required by law, by employer- 
employee agreement, by established policy 
that constitutes in effect an implied 
agreement on the institution’s part, or by 
circumstances of the particular employment

b. Severance payments that are due to 
normal, recurring turnover, and which 
otherwise meet die conditions of (a) above 
may be allowed provided the actual costs of 
such severance payments are regarded as 
expenses applicable to the current fiscal year 
and are equitably distributed among the 
institution’s activities during that period.

c. Severance payments that are due to 
abnormal or mass terminations are of such 
conjectural nature that allowability must be 
determined on a case-by-case basis. 
However, the Government recognizes its 
obligation to participate to the extent of its 
fair share in any specific payment.

38. Specialized service facilities operated 
by a hospital, a. The costs of institutional 
services involving the use of highly complex 
and specialized facilities such as electronic 
computers and reactors are allowable 
provided the charges therefor meet the 
conditions of (b) or (c) below, and otherwise 
take into account any items of income or 
federal financing that qualify as applicable 
credits under para. UI-E.

b. The costs of such hospital services 
normally will be charged directly to 
applicable research agreements based on 
actual usage or occupancy of the facilities at 
rates that (1) are designed to recover only 
actual costs of providing such services, and 
(2} are applied on a nondiscriminatory basis 
as between organized research and other 
work of the hospital including commercial or 
accommodation sales and usage by the 
hospital for internal purposes. This would 
include use of such facilities as radiology, 
laboratories, maintenance men used for a 
special purpose, medical art, photography, 
etc.,

c. In the absence of an acceptable 
arrangement for direct costing as provided in 
(b) above, the costs incurred for such 
institutional services may be assigned to 
research agreements as indirect costs, 
provided the methods used achieve 
substantially the same results. Such 
arrangements should be worked out in 
coordination with all government users of the 
facilities in order to assure equitable 
distribution of the indirect costs.

39. Special administrative costs. Costs 
incurred for general public relations 
activities, catalogs, alumni activities, and 
similar services are unallowable.

40. Staff and/or employee benefits, a. Staff 
and/or .employee benefits in the form of 
regular compensation paid to employees 
during periods of authorized absences from 
the job such as for annual leave, sick leave, 
military leave and the like are allowable 
provided such costs are absorbed by all 
hospital activities including organized 
research in proportion to the relative amount 
of time or effort actually devoted to each.

b. Staff benefits in the form of employer 
contributions or expenses for Social Security

taxes, employee insurance, Workmen’s 
Compensation insurance, the Pension Plan 
(see para. IX-B.25), hospital costs or 
remission of hospital charges to the extent of 
costs for individual employees or their 
families, and the like are allowable provided 
such benefits are granted in accordance with 
established hospital policies, and provided 
such contributions and other expenses 
whether treated as indirect costs or an 
increment of direct labor costs are distributed 
to particular research agreements and other 
activities in a manner consistent with the 
pattern of benefits accruing to the individuals 
or groups of employees whose salaries and 
wages are chargeable to such research 
agreements and other activities.

41. Taxes, a. In general, taxes which the 
hospital is required to pay and which are 
paid or accrued in accordance with generally 
accepted accounting principles, and 
payments made to local governments in lieu 
of taxes which are commensurate with the 
local government services received are 
allowable except for (1) taxes from which 
exemptions are available to the hospital 
directly or which are available to the hospital 
based on an exemption afforded the 
Government and in the latter case when the 
sponsoring agency makes available the 
necessary exemption certificates, (2) special 
assessments on land which represent capital 
improvements, and (3) Federal Income Taxes.

b. Any refund of taxes, interest, or 
penalties, and any payment to the hospital of 
interest thereon attributable to taxes, interest 
or penalties, which were allowed as research 
agreement costs will be credited or paid to 
the Government in the manner directed by 
the Government provided any interest 
actually paid or credited to a hospital 
incident to a refund of tax, interest, and 
penalty will be paid or credited to the 
Government only to the extent that such 
interest accrued over the period during which 
the hospital had been reimbursed by the 
Government for the taxes, interest, and 
penalties.

42. Transportation costs. Costs incurred for 
inbound freight, express, cartage, postage and 
other transportation services relating either 
to goods purchased, in process, or delivered 
are allowable. When such costs can readily 
be identified with the items involved, they 
may be charged directly as transportation 
costs or added to the cost of such items.
Where identification with the material 
received cannot readily be made, inbound 
transportation costs may be charged to the 
appropriate indirect cost accounts if the 
institution follows a consistent equitable 
procedure in this respect. Outbound freight, if 
reimbursable under die terms of the research 
agreement, should be treated as a direct cost.

43. Travel costs, a. Travel costs are the 
expenses for transportation, lodging, 
subsistence, and related items incurred by 
employees who are in travel status on official 
business of the hospital. Such costs may be 
charged on an actual basis, on a per diem or 
mileage basis in lieu of actual costs incurred, 
or on a combination of the two provided the 
method used is applied to an entire trip and 
not to selected days of the trip, and results in 
charges consistent with those normally 
allowed by the institution in its regular 
operations.

b. Travel costs are allowable subject to (c) 
and (d) below when they are directly 
attributable to specific work under a research 
agreement or when they are incurred in the 
normal course of administration of the 
hospital or a department or research program 
thereof.

c. The difference in cost between first class 
air accommodations and less than first class 
air accommodations is unallowable except 
when less than first class air 
accommodations are not reasonably 
available to meet necessary mission 
requirements such as where less than first 
class accommodations would (1) require 
circuitous routing, (2) require travel during 
unreasonable hours, (3) greatly increase the 
duration of the flight, (4) result in additional 
costs which would offset the transportation 
savings, or (5) offer accommodations which 
are not reasonably adequate for the medical 
needs of the traveler.

d. Costs of personnel movements of a 
special or mass nature are allowable only 
when authorized or approved in writing by 
the sponsoring agency or its authorized 
representative.

44. Termination costs applicable to 
contracts, a. Contract terminations generally 
give rise to the incurrence of costs or to the 
need for special treatment of costs which 
would not have arisen had the contract not 
been terminated. Items peculiar to 
termination are set forth below. They are to 
be used in conjunction with all other 
provisions of these principles in the case of 
contract termination.

b. The cost of common items of material 
reasonably usable on the hospital’s other 
work will not be allowable unless the 
hospital submits evidence that it could not 
retain such items at cost without sustaining a 
loss. In deciding whether such items are 
reasonably usable on other work of the 
institution, consideration should be given to 
the hospital's plans for current scheduled 
work or activities including other research 
agreements. Contemporaneous purchases of 
common items by the hospital will be 
regarded as evidence that such items are 
reasonably usable on the hospital’s other 
work. Any acceptance of common items as 
allowable to the terminated portion of the 
contract should be limited to the extent that 
the quantities of such items on hand, in 
transit, and on order are in excess of the 
reasonable quantitative requirement of other 
work.

c. If in a particular case, despite all 
reasonable efforts by the hospital, certain 
costs cannot be discontinued immediately 
after the effective date of termination, such 
costs are generally allowable within the 
limitations set forth in these principles, 
except that any such costs continuing after 
termination due to the negligent or willful 
failure of the hospital to discontinue such 
costs will be considered unacceptable. -

d. Loss of useful value of special tooling 
and special machinery and equipment is 
generally allowable, provided (1) such special 
tooling, machinery or equipment is not 
reasonably capable of use in the other work 
of the hospital; (2) the interest of the 
Government is protected by transfer of title 
or by other means deemed appropriate by the
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contracting officer; and (3) the loss of useful 
value as to any one terminated contract is 
limited to that portion of the acquisition cost 
which bears the same ratio to the total 
acquisition cost as the terminated portion of 
the contract bears to the entire terminated 
contract and other government contracts for 
which the special tooling, special machinery 
or equipment was acquired.

e. Rental costs under unexpired leases are 
generally allowable where clearly shown to 
have been reasonably necessary for the 
performance of the terminated contract, less 
the residual value of such leases, if (1) the 
amount of such rental claimed does not 
exceed the reasonable use value of the 
property leased for the period of the contract 
and such further period as may be 
reasonable; and (2) the hospital makes all 
reasonable efforts to terminate, assign, settle, 
or otherwise reduce the cost of such lease. 
There also may be included the cost of 
alterations of such leased property, provided 
such alterations were necessary for the 
performance of the contract and of 
reasonable restoration required by the 
provisions of the lease.

f. Settlement expenses including the 
following are generally allowable: (1) 
accounting, legal, clerical, and similar costs 
reasonably necessary for the preparation and 
presentation to contracting officers of 
settlement claims and supporting data with 
respect to the terminated portion of the 
contract and the termination and settlement 
of subcontracts; and (2) reasonable costs for 
the storage, transportation, protection, and 
disposition of property provided by the 
Government or acquired or produced by the 
institution for the contract.

g. Subcontractor claims including the 
allocable portion of claims which are 
common to the contract and to other work of 
the contractor are generally allowable.

45. Voluntary services. The value of 
voluntary services provided by sisters or , 
other members of religious orders is 
allowable provided that amounts do not 
exceed that paid other employees for similar 
work. Such amounts must be identifiable in 
the records of the hospital as a legal 
obligation of the hospital. This may be 
reflected by an agreement between the 
religious order and the hospital supported by 
evidence of payments to the order.
Appendix F—Principles for Determining 
Costs Applicable to Grants and Contracts 
With Nonprofit Institutions
A. Purpose and Scope

1. Objectives. This Appendix provides 
principles for determining the costs 
applicable to grants and contracts awarded 
by the Department of Education and 
performed by nonprofit organizations other 
than educational institutions, hospitals and 
State and local Government organizations. 
These principles are confined to the subject 
of cost determination and make no attempt to 
identify the circumstances or dictate the 
extent of agency and institutional 
participation in the financing of a particular 
project. The principles are designed to 
provide recognition of the full allocated costs 
of work under generally accepted accounting 
principles. No provision for profit or other

increment above cost is provided for in these 
principles.

2. Definition of nonprofit institution, (a) A 
nonprofit institution for purposes of this 
document is any corporation, foundation, 
trust, association, cooperative or other 
organization other than (i) educational 
institutions, (ii) hospitals and (iiij State and 
local Governmental agencies, bureaus or 
departments, which is operated primarily for 
scientific, educational, service, charitable, or 
similar purposes in the public interest, which 
is not organized primarily for profit and 
which uses all income exceeding costs to 
maintain, improve and/or expand its 
operations.

The charter or other legally binding 
authority for the existence of the institution 
must provide that no part of the net earnings, 
properties or other assets of the institution, 
on dissolution or otherwise, shall inure to the 
benefits of any private person or individual 
including any member, employee, officer, 
director or trustee of the institution, and that, 
on liquidation or dissolution all properties 
and assets remaining after providing for all 
debts and obligations shall be distributed and 
paid over to such other fund, foundation or 
other organization formed and operated as a 
nonprofit institution, as defined herein, as the 
board of directors or trustees may determine. 
Institutions which have received tax 
exemptions as nonprofit institutions from the 
U.S. Internal Revenue Service shall be 
considered to have met the criteria of this 
definition.

(b) For purposes of this document, the 
terms nonprofit and not-for-profit as they are 
descriptively applied to institutions shall be 
considered synonymous provided the 
requirements of 2(a) are met.

3. Policy guides. The successful application 
of these principles requires development of 
mutual understanding between 
representatives of nonprofit institutions and 
of the Federal Government as to their scope, 
applicability, and interpretation. It is 
recognized that the arrangements for agency 
and institutional participation in the 
financing of a project are properly subject to 
negotiation between the agency and the 
institution concerned in accordance with 
such govemmentwide criteria as may be 
applicable, that each institution should be 
expected to employ sound management 
practice in the fulfillment of its obligation, 
and that each grantee or contractor 
organization in recognition of its own unique 
combination of staff, facilities and experience 
should be responsible for employing 
whatever form of organization and 
management techniques as may be necessary 
to assure proper efficient administration.

4. Application. These principles shall be 
applied in determining cost incurred in the 
performance of all grants and cost- 
reimbursement type contracts awarded by 
the Department of Education. The principles 
shall also apply to cost-reimbursement type 
contracts performed under ED grants and 
cost-reimbursement type subcontracts and 
shall be used as a guide in the pricing of fixed 
price contracts and subcontracts. The 
principles do not apply to construction grants 
or contracts.

B. Basic Considerations
1. Composition of total cost. The total cost 

of a contract or grant is the sum of the 
allowable direct and indirect costs allocable 
to the grant/contract less any applicable 
credits. In ascertaining what constitutes 
costs, any generally accepted accounting 
method of determining or estimating costs 
that is equitable under the circumstances 
may be used.

2. Factors affecting allowability of costs. 
Factors to be considered in determining the 
allowability of individual items of cost 
include (a) reasonableness, (b) allocability,
(c) application of those generally accepted 
accounting principles and practices 
appropriate to the particular circumstances, 
and (d) any limitations or exclusions set forth 
in this document or otherwise included in the 
grant/contract as to types or amounts of cost 
items.

3. Definition of reasonableness. A cost is 
reasonable if, in its nature or amount, it does 
not exceed that which would be incurred by 
an ordinarily prudent person in the conduct 
of competitive business. The question of the 
reasonableness of specific costs must be 
scrutinized with particular care in connection 
with institutions or separate divisions thereof 
which may not be subject to effective 
competitive restraints. What is reasonable 
depends upon a variety of considerations and 
circumstances involving both the nature and 
amount of the cost in question. In determining 
the reasonableness of a given cost, 
consideration shall be given to:

(a) Whether the cost is of a type generally 
recognized as ordinary and necessary for the 
operation of the institution or the 
performance of the grant/contract.

(b) The restraints or requirements imposed 
by such factors as generally accepted sound 
business practices, arms length bargaining, 
Federal and State laws and regulations, and 
grant/contract terms and specifications;

(c) The action that a prudent businessman 
would take in the circumstances, considering 
his responsibilities to the public at large, the 
Government, his employees, his plients, 
shareholders or members and the fulfillment 
of the purposes for which the institution was 
organized; and

(d) Significant deviations from the 
established practices of the institution which 
may unjustifiably increase the grant/contract 
costs.

4. Definition of allocability. A cost is 
allocable if it is assignable or chargeable to a 
particular cost objective, such as a grant/ 
contract, project, product, service, process, or 
other major activity, in accordance with the 
relative benefits received or other equitable 
relationship. Subject to the foregoing, a cost 
is allocable to a Government grant/contract 
if it:

(a) Is incurred specifically for the grant/ 
contract;

(b) Benefits both the grant/contract and 
other work and can be distributed to them in 
reasonable proportion to the benefits 
received; or

(c) Is necessary to the overall operation of 
the institution, although a direct relationship 
to any particular cost objective cannot be 
shown.

Where an organization utilizes the 
Standards of Accounting and Financial
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Reporting for Voluntary Health and Welfare 
Organizations (or comparable generally 
accepted accounting standards peculiar to its 
particular organizational structure or activity) 
to allocate costs to non-ED supported 
activities it must also use such standards to 
allocate costs to ED grants/contracts.

5. Applicable credits. The term applicable 
credits refers to those receipt or negative 
expenditure types of transactions which 
operate to offset or reduce expense items that 
are allocable to grants or contracts as direct 
or indirect costs. Typical examples of such 
transactions are: purchase discounts, rebates 
or allowances; recoveries or indemnities on 
losses; sales of scrap or incidental services; 
and adjustments of overpayments or 
erroneous charges. The applicable portion of 
any income, rebate, allowance, and other 
credit relating to any allowable cost, received 
by or accruing to the grantee/contractor shall 
be credited to the Government either as a 
cost reduction or by cash refund, as 
appropriate.
C. Direct Costs

1. A direct cost is any cost which can be 
identified specifically with a particular cost 
objective. Direct costs are not limited to 
items which are incorporated in the end 
product as material or labor. Costs identified 
specifically with the grant/contract are direct 
costs of the grant/contract and may be 
charged directly thereto. Costs identified 
specifically with other work of the institution 
are direct costs of that work and are not to be 
charged to the grant/contract either directly 
or indirectly. Items charged as direct cost to 
Government-supported projects must be 
charged in a uniform manner to all other 
work of the institution in order to preclude an 
overcharge to the Government as a result of 
the Government’s participation in the indirect 
cost pool. Conversely, where the institution’s 
established accounting system provides for 
the treatment of certain items of cost as 
direct costs of the institution, then the same 
items must be considered direct costs to 
Government-supported projects and may not 
be included in the indirect cost pool.

2. Certain types of cost, or costs associated 
with certain activities are not reimbursable 
as a charge to an ED grant/contract. These 
unallowable costs or activities are identified 
in sectionG. Even though a particular activity 
or cost is designated as unallowable for 
purposes of computing costs charged to 
Government work, it nonetheless must be 
treated as a direct cost or activity if a portion 
of the institution’s indirect cost (as defined in 
section D) is properly allocable to it. The 
amount of indirect cost allocated must be in 
accordance with the principles set forth in 
section D-2. In general, an unallowable 
institutional activity shall be treated as a 
direct function when it (1) includes salaries of 
personnel, (2) occupies space, and (3) is 
serviced by an indirect cost grouping(s). Thus 
the costs associated with the following types 
of activities when normal or necessary to an 
institution’s primary mission shall be treated 
as direct costs:

(a) Maintenance of membership rolls, 
subscriptions, publications and related 
functions.

(b) Providing services and information to 
members, legislative or administrative bodies 
or the public.

(c) Promotion, lobbying, and other forms of 
public relations.

(d) Meetings and conferences except those 
held to conduct the general administration of 
the institution.

(e) Fund raising.
(f) Maintenance, protection, and 

investment of special funds not used in 
operation of institutions.

(g) Administration of group benefits on 
behalf of members or clients including life 
and hospital insurance, annuity or retirement 
plans, financial aid, etc.

(h) Other activities performed primarily as 
a service to a membership, clients, or the 
public.

3. This definition shall be applied to all 
items of cost of significant amount unless the 
institution demonstrates that the application 
of any different current practice achieves 
substantially the same results. Direct cost 
items of minor amount may be distributed as 
indirect costs as provided in section D.
D. Indirect Costs

1. An indirect cost is one which, because of 
its incurrence for common or joint objectives, 
is not readily subject to treatment as a direct 
cost. Minor direct cost items may be 
considered to be indirect costs for reasons of 
practicality. After direct costs have been 
determined and charged directly to the grant/ 
contract or other work as appropriate, 
indirect costs are those remaining to be 
allocated to the several classes of work. The 
overall objective of the allocation process is 
to distribute the indirect costs of the. 
institution to its various major activities or 
cost objectives in reasonable proportions 
with the benefits provided to those activities 
or cost objective. Because of the diverse 
natures and purposes of organizations falling 
within the definition of a non-profit 
organization, it is impractical to specifically 
identify those functions which constitute 
major activities for purposes of identifying 
and distributing indirect costs. Such 
identification will be dependent upon an 
institution’s purpose-in-being, the services it 
renders to the public, its clients and/or 
members, the amount of effort devoted to 
fund raising activities, public relations, and 
membership activities, etc. (See section C-2.)

2. Indirect costs shall be accumulated by 
logical cost groupings with due consideration 
of the reasons for incurring the costs. Each 
grouping should be determined so as to 
permit distribution of the grouping on the 
basis of the benefits accruing to the several 
cost objectives. Sub-grouping may be 
required where there is no single equitable 
distribution base for all the elements of cost 
comprising a group. Actual conditions must 
be taken into account in selecting the method 
or base to be used in distributing the 
expenses assembled under each of the 
individual cost groupings established to 
applicable cost objectives. Where a 
distribution can be made by assignment of a 
cost grouping directly to the area benefited, 
the distribution should be made in that 
manner. Where the expenses under a cost 
grouping are more general in nature, the

distribution to the cost objectives should be 
made through use of a selected base which 
will produce results which are equitable to 
both the Government and the institution. In 
general, any cost element or cost-related 
factor associated with the institution’s work 
is potentially adaptable for'use as a 
distribution base provided (1) it can readily 
be expressed in terms of dollars or other 
quantitative measure (total direct 
expenditures, direct salaries, manhours 
applied, square feet utilized, hours of usage, 
number of documents processed, population 
served, and the like); and (2) it is common to 
the cost objectives dining the base period. 
The essential consideration in selection of 
the distribution base in each instance is that 
it be the one best suited for assigning the pool 
of costs to the cost objectives in accord with 
the relative benefits derived; the traceable 
cause apd effect relationship; or logic and 
reason, where neither benefit nor cause and 
effect relationship is determinable.

3. The number and composition of the 
groupings should be governed by practical 
considerations and should be such as not to 
complicate unduly the allocation where 
substantially the same results are achieved 
through less precise methods.

4. A base period for distribution of indirect 
costs is the period during which such costs 
are incurred and accumulated for distribution 
to work performed within that period. The 
base period normally should coincide with 
the fiscal year established by the institution, 
but in any event the base period should be so 
selected as to avoid inequities in the 
distribution of costs.
E. Determination and Application of Indirect 
Cost Rate or Rates

1. Indirect cost pools, (a) Subject to (b) 
below, indirect costs allocable to an 
institution’s direct functions should be 
treated as a common pool, and the costs in 
such common pool should then be distributed 
to the individual projects benefiting 
therefrom by use of a single rate.

(b) In some instances a single rate for use 
across the board on all activities at an 
institution may not be appropriate, since it 
would not take into account those different 
environmental factors which may affect 
substantially the indirect costs applicable to 
a particular segment of work at the 
institution. For this purpose, a particular 
segment of work may be that performed 
under a single grant/contract or it may 
consist of work under a group of grants/ 
contracts performed in a common 
environment. The environmental factors are 
not limited to the physical location of the 
work. Other important factors are the level of 
the administrative support required, the 
nature of the facilities or other resources 
employed, the scientific disciplines or 
technical skills involved, the organizational 
arrangements used, or any combination 
thereof. Where a particular segment of work 
is performed within an environment which 
appears to generate a significantly different 
level of indirect costs, provision should be 
made for a separate indirect cost pool 
applicable to such work. The separate 
indirect cost pool should be developed during 
the course of the regular distribution process,
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and the separate indirect cost rate resulting 
therefrom should be utilized provided it is 
determined that (1) such indirect cost rate 
differs significantly from that which would 
have been obtained under (a) above, and (2) 
the volume of work to which such rate would 
apply is material in relation to other activity 
at the institution.

2. The distribution base. Indirect costs 
should be distributed to each applicable 
project on the basis of direct salaries and 
wages, total direct costs or other basis which 
results in an equitable distribution. For this 
purpose, an indirect cost rate should be 
determined for each of the separate indirect 
cost pools developed pursuant to section E.1. 
The rate in each case should be stated as the 
percentage which the amount of the 
particular indirect cost pool is of the base 
selected.
F. Application of Principles and Procedures

1. Costs shall be allowed to the extent that 
they are reasonable (see B.3) allocable (see 
B.4) and determined to be allowable in view 
of the other factors set forth in paragraph B.2. 
and section G. These criteria apply to all of 
the selected items of cost which follow 
notwithstanding that particular guidance is 
provided in connection with certain specific 
items for emphasis or clarity.

2. Costs of all subcontracts under a grant or 
cost-reimbursement type contract are subject 
to those Federal cost regulations and policies 
appropriate to the subcontract involved. Thus 
if the subcontract is for supplies or services 
with a nonprofit institution other than an 
educational institution, hospital or State and 
local governmental unit this document would 
apply; if the subcontract is for supplies or 
services with a commercial organization, 
Federal Procurement Regulation Part 1.15.2 
would apply.

3. Selected items ôf cost are treated in 
Section G. However, section G does not cover 
every element of cost and every situation that 
might arise in a particular case. Failure to 
treat any item of cost in Section G is not 
intended to imply that it is either allowable 
or unallowable. With respect to all items, 
whether or not specifically covered, 
determination of allowability shall be based 
on the principles and standards set forth in 
this document and, where appropriate, the 
treatment of similar or related selected items.
G. General Standards for Selected Items of 
Cost

Sections G-l through G-46 provide 
standards to be applied in establishing the 
allowability of certain items involved in 
determining costs. These standards should 
apply irrespective of whether a particular 
item of cost is properly treated as direct cost 
or indirect cost. Failure to mention a 
particular item of cost in the standards is not 
intended to imply that it is either allowable 
or unallowable; rather determination as to 
allowability in each case should be based on 
the treatment or standards provided for 
similar or related items of cost. In case of a 
discrepancy between the provisions of a 
specific grant/contract and the applicable 
standards provided, the provisions of the 
grant/contract shall govern. Under any given 
grant/contract the reasonableness and

allocability of certain items of costs may be 
difficult to determine. This fs particularly true 
in connection with nonprofit institutions 
which are so diverse in nature and not 
subject to effective competitive restraints. In 
order to avoid possible subsequent 
disallowance or dispute based on 
unreasonableness or nonallocability, it is 
important that institutions entering into 
grants or contracts with the Government seek 
agreement in advance of the incurrence of 
special or unusual costs in categories where 
reasonableness or allocability are difficult to 
determine. Such action may also be initiated 
by the Government. Examples of costs on 
which advance agreements may be 
particularly important are:

1. Compensation for personal services;
2. Consultant fees;
3. Deferred maintenance costs;
4. Excess facility costs;
5. Materiel, services, and supplies sold 

between organizations or divisions under 
common control;

6. Preaward costs;
7. Publication and public information costs;
8. Royalties;
9. Training and educational costs;
10. Travel costs, as related to special or \ 

mass personnel movement, and to the class 
of air-travel accommodations allowable;

11. Use charge for fully depreciated assets;
12. Depreciation or use charge on assets 

donated to the institution by third parties.
1. Advertising costs, (a) Advertising costs 

mean the costs of advertising media and 
corollary administrative costs. Advertising 
media include magazine, newspapers, radio, 
and television programs, direct mail, trade 
papers, outdoor advertising, dealer cards, and 
window displays, conventions, exhibits, free 
goods, and samples, and the like.

(b) The only advertising costs allowable 
are those which are solely for (1) the 
recruitment of personnel required for the 
performance by the institution of obligations 
arising under the grant/contract, when 
considered in conjunction with all other 
recruitment costs, as set forth in G.36; (2) the 
procurement of scarce items for the 
performance of the grant/contract or (3) the 
disposal of scrap or surplus materials 
acquired in the performance of the project. 
Costs of this nature, if incurred for more than 
one Government award or for both 
Government work and other work of the 
institution, are allowable to the extent that 
the principles in paragraphs B-3, B-4, and 
section D are observed.

2. Bad debts. Bad debts, including losses 
(whether actual or estimated) arising from 

-uncollectible, customers’ accounts and other 
claims, related costs, and related legal costs, 
are unallowable.

3. Bidding or proposal costs. Bidding of 
proposal costs are the immediate costs of 
preparing bids or proposals on potential 
Government and non-Govemment contracts 
or projects or applications for financial 
assistance under Federal grant and contract 
programs, including development of 
scientific, engineering and cost data 
necessary to support the institution’s bids, 
proposals or applications. Bidding costs of 
the current accounting period are allowable 
as part of the indirect cost pool. Costs of past

accounting periods are unallowable. Bidding 
costs do not include any of those costs 
described in section G-16 and G-30.

4. Bonding costs, (a) Bonding costs arise 
when the Government requires assurance 
against financial loss to itself or others by 
reason of the act or default of the grantee/ 
contractor. They arise also in instances 
where the grantee/contractor requires similar 
assurance. Included are such bonds as bid, 
performance, payment, advance payment, 
infringement, and fidelity bonds.

(b) Costs of bonding, required pursuant to 
the terms of the grant/contract are allowable.

(c) Costs of bonding required by the * 
grantee/contractor in the general conduct of 
its operations are allowable to the extent that 
such bonding is in accordance with sound 
business practice and the rates and premiums 
are reasonable under the circumstances.

5. Civil defense costs, (a) Civil defense 
costs are those incurred in planning for, and 
the protection of life and property against, the 
possible effects of enemy attack. Reasonable 
costs of civil defense measures (including 
costs in excess of normal plant protection 
costs, first-aid training and supplies, fire 
fighting training and equipment, posting of 
additional exit notices and directions, and 
other approved civil defense measures) 
undertaken on the institution’s premises 
pursuant to suggestions or requirements of 
civil defense authorities are allowable when 
allocated to all work of the institution.

(b) Costs of capital assets under (a) above 
are allowable through depreciation or use 
charges in accordance with G-10.

(c) Contributions to local civil defense 
funds and projects are unallowable.

6. Compensation for personal services—
(a) Definition. Compensation for personal 
services includes all remuneration paid 
currently or accrued in whatever form and 
whether paid immediately or deferred for 
services rendered by employees of the 
institution dining the period of grant/contract 
performance. It includes, but is not limited to 
salary, wages, directors’ and executive 
committee members’ fees, bonuses, incentive 
awards, employee insurance, fringe benefits, 
and contributions to pension, annuity, and 
management employee incentive 
compensation plans.

(b) Allowability. Except as otherwise 
specifically provided in this subsection* the 
costs of compensation for personal services 
are to be treated as allowable to the extent 
that:

(1) Compensation is paid in accordance 
with policy, programs, and procedures that 
effectively relate individual compensation to 
the individual’s contribution to the 
performance of grant or contract work, result 
in internally consistent treatment of 
employees in like situations, and effectively 
relate compensation paid within the 
organization to that paid for similar services 
outside the organization;

(2) Total compensation of individual 
employees is reasonable for the services 
rendered; and

(3) Costs are not in excess of those costs 
which are allowable by the Internal Revenue 
Code and regulations thereunder.

(c) Reasonableness. (1) When the 
institution is predominantly engaged in
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activities other than those sponsored by the 
Federal Government, compensation for 
employees on federally sponsored work will 
be considered reasonable to the extent that it 
is consistent with that paid for similar work 
in the institution’s other activities;

(2) When the institution is predominantly 
engaged in federally sponsored activities, and 
in cases where the kind of employees 
required for the federally sponsored activities 
are not found in the institution’s other 
activities, compensation for employees on 
federally sponsored work will be considered 
reasonable to the extent that it is comparable 
to that paid for similar work in the labor 
markets in which the institution competes for 
the kind of employees involved.

(d) Review and approval of compensation 
of individual employees. In determining the 
reasonableness of compensation, the 
compensation of each individual employee 
normally need not be subject to review and 
approval. Reviews and approvals of 
individuals need be made only in those cases 
in which a general review reveals amounts or 
types of compensation which appear 
unreasonable or otherwise out of line.

(e) Special considerations in determining 
allowability. Certain conditions require 
special consideration and possible limitation 
as to allowability for grant and contract cost 
purposes where amounts appear excessive. 
Among such conditions are the following:

(1) Compensation to share holders, 
members, trustees, directors, associates, 
officers or members of the immediate families 
thereof, or to persons who are contractually 
committed to acquire a substantial financial 
interest in the enterprise. Determination 
should be made that such compensation is 
reasonable for the actual personal services 
rendered rather than a distribution of 
eamings in excess of costs.

(2) Any change in an institution’s 
compensation policy resulting in a 
substantial increase in the institution's level 
of compensation, particularly when it was 
concurrent with an increase in the ratio of 
Government awards to other business, or any 
change in the treatment of allowability of 
specific types of compensation due to 
changes in Government policy.

(3) The institution’s activities are such that 
its compensation levels are not subject to the 
restraints normally occurring in the conduct 
of competitive business.

(f) Notwithstanding any other provisions of 
this subsection, costs of compensation are 
not allowable to the extent that they result 
from provisions of labor-management 
agreements that, as applied to work in the 
performance of Government grants or 
contracts are determined to be unreasonable 
either because they are unwarranted by the 
character and circumstances of the work or 
because they are discriminatory against the 
Government. The application of the 
provisions of a labor-management agreement 
designed to apply to a given set of 
circumstances and conditions of employment 
(for example, work involving extremely 
hazardous activities or work not requiring 
recurrent use of overtime) is unwarranted 
when applied to a Government grant or 
contract involving significantly different 
circumstances and conditions of employment,

(for example, work Involving less hazardous 
activities or work continually requiring use of 
overtime). It is discriminatory against the 
Government if its results in individual 
personnel compensation (in whatever form or 
name) in excess of that being paid for similar 
non-Govemment work under comparable 
circumstances. Disallowance of costs will not 
be made under this subparagraph unless:

(1) The institution has been permitted an 
opportunity to justify the costs; and

(2) Due consideration has been given to 
whether there are unusual conditions 
pertaining to the Government work which 
impose burdens, hardships, or hazards on the 
institution’s employees, for which 
compensation that might otherwise appear 
unreasonable is required to attract and hold 
necessary personnel.

(g)(1) In addition to the general 
requirements set forth in (a) through (f) of this 
subsection, certain forms of compensation 
are subject to further requirements as 
specified in (2) through (9) below.

(2) Salaries and wages. Salaries and wages 
for current services include gross 
compensation paid to employees in the form 
of cash, products, or services, and are 
allowable. However, see G.25 as it relates to 
compensation for overtime.

(3) Incentive compensation. Incentive 
compensation to employees based on cost 
reduction, or efficient performance, 
suggestion awards, safety awards, etc. are 
allowable to the extent that the overall 
compensation is determined to be reasonable 
and such costs are paid or accrued pursuant 
to an agreement entered into in good faith 
between the institution and the employees 
before the services were rendered, or 
pursuant to an established plan followed by 
the institution to consistently as to imply, in 
effect, an agreement to make such payment 
Awards, and incentive compensation when 
deferred are allowable to the extent provided 
in (4) below.

(4) Deferred compensation, (a) As used 
herein, deferred compensation includes all 
remuneration, in whatever form, for which 
the employee is not paid until after the lapse 
of a stated period of years or the occurrence 
of other events as provided in the plans, 
except that it does not include normal end of 
accounting period accruals for regular 
salaries and wages. It includes (i) 
contributions to pension and annuity plans,
(ii) contributions to disability, withdrawal, 
insurance, survivorship, and similar benefit 
plans, and (iii) other deferred compensation.

(b) Deferred compensation is allowable to 
the extent that (i) except for past service 
pension and retirement costs, it is for services 
rendered during the grant/contract period; (ii) 
it is, together with all other compensation 
paid to the employee, reasonable in amount;
(iii) it is paid pursuant to an agreement 
entered into in good faith between the 
institution and its employees before the 
services are rendered, or pursuant to an 
established plan followed by the institution 
so consistently as to imply, in effect, an 
agreement to make such payments; (iv) the 
benefits of the plan are vested in the 
employees or their designated beneficiaries 
and no part of the deferred compensation 
reverts to the employer institution; (v) in the

case of past service pension costs, it is 
amortized over a period of ten years or more; 
and (vi) for a plan which is subject to 
approval by the Internal Revenue Service, it 
falls within the criteria and standards of die 
Internal Revenue Code and the regulations of 
the Internal Revenue Service.

(c) In determining the cost of deferred 
compensation allowable under the grant or 
contract, appropriate adjustments shall be 
made for credits or gains, including those 
arising out of both normal and abnormal 
employee turnover, or any other 
contingencies that can result in a forfeiture 
by employees of such deferred compensation. 
Adjustments shall be made only for 
forfeitures which directly or indirectly inure 
to the benefit of the institution; forfeitures 
which inure to the benefits of other 
employees covered by a deferred 
compensation plan with no reduction in the 
institution’s costs will not normally give rise 
to an adjustment in grant/contract costs. 
Adjustments for normal employee turnover 
shall be based on the institution’s experience 
and on foreseeable prospects, and shall be 
reflected in the amount of cost currently 
allowable. Such adjustments will be 
unnecessary to the extent that the institution 
can demonstrate that its contributions take 
into account normal forfeitures. Adjustments 
for possible future abnormal forfeitures shall 
be effected according to the following rules:

(i) Abnormal forfeitures that are 
foreseeable and which can be currently 
evaluated with reasonable accuracy, by 
actuarial or other sound computation shall be 
reflected by an adjustment of current costs 
otherwise allowable; and

(ii) Abnormal forfeitures, not within (i) 
above, may be made the subject of agreement 
between the Government and the institution 
either as to an equitable adjustment or a 
method of determining such adjustment.

(d) In determining whether deferred 
compensation is for services rendered during 
the agreement period or is for future services, 
consideration shall be given to conditions 
imposed upon eventual payment, such as 
requirements of continued employment, 
consultation after retirement, and covenants 
not to compete.

(5) Fringe benefits. Fringe benefits are 
allowances and services provided by the 
institution to its employees as compensation 
in addition to regular wages and salaries. 
Costs of fringe benefits, such as pay for 
vacations, holidays, sick leave, military 
leave, employee insurance, and supplemental 
unemployment benefit plans are allowable to 
the extent required by law, employer- 
employee agreement, or an established policy 
of the institution.

(6) Severance pay. See G.40.
(7) Training and education expenses. See 

G.44.
(8) Location allowances, (a) “Location 

allowances,’’ sometimes called 
“supplemental pay” or “incentive pay,” are 
compensation in addition to normal wages or 
salaries and are paid by institutions to 
especially compensate or induce employees 
to undertake or continue work at locations 
which may be isolated or in an unfavorable 
environment. Location allowances include 
extra wage or salary payments in the form of
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station allowances, extended per diem, or 
mileage payments for daily commuting; they 
also' include such benefits as institution- 
furnished housing. Payment of location 
allowances shall be allowed as costs under 
grants and cost-reimbursement type 
contracts, or recognized in pricing fixed-price 
type contracts, only with prior approval in 
writing from the awarding agency and only 
where and so long as the isolation or 
unfavorable environment of the site makes 
such payments necessary to the 
accomplishment of the work without 
unacceptable delays. Whether the site is so 
isolated, or its environment is so unfavorable, 
as to require location allowances is to be 
determined in the light of (a) its location and 
climate; (b) the availability and adequacy of 
housing within reasonable commuting 
distance; and (c) the availability and 
adequacy of educational, recreational, 
medical, and hospital facilities. The extent to 
which compensation includes location 
allowances is to be determined by comparing 
it with (a) the institution’s normal 
compensation policy, including pay scales at 
its principal operating locations; (b) pay 
scales of other organizations and concerns 
operating at or near the site; and (c) 
compensation paid by other concerns within 
the same field for similar services elsewhere.

(b) Locations for which location 
allowances are paid shall be reviewed at 
least once a year to determine whether such 
allowances should continue to be allowed.

(9) Support of salaries and wages, (a)
Direct charges for professionals must be 
supported by either

(i) An adequate appointment and workload 
distribution system, accompanied by monthly 
reviews performed by responsible change in 
workload distribution of each professional 
(i.e., an exception reporting system) or

(ii) A monthly after-the-fact certification 
system which will require persons in 
supervisory positions having firsthand 
knowledge of the services performed to 
report the distribution of effort (i.e., a positive 
reporting system). Such reports must account 
for the total salaried effort of the persons 
covered. Consequently, a system which 
provides for the reporting only of effort 
applicable to federally sponsored activities is 
not acceptable.

(bj Direct charges for salaries and wages of 
nonprofessionals will be supported by time 
and attendance and payroll distribution 
records.

(c) Allowable indirect personal services 
costs will be supported by the institution's 
accounting system maintained in accordance 
with generally accepted institutional 
practices. Where a comprehensive 
accounting system does not exist, the 
institution should make periodic surveys no 
less frequently than annually to support the 
indirect personal services costs for inclusion 
in the overhead pool. Such supporting 
documentation must be retained for 
subsequent review by Government 
representatives.

7. Capital expenditures. The costs of 
equipment, buildings, and repairs which 
materially increase the value or useful life of 
buildings or equipment, are unallowable 
except as provided for in the grant/contract.

8. Contingencies, (a) A contingency is a 
possible future event or condition arising 
from presently known or unknown causes, 
the outcome of which is indeterminable at the 
present time.

(b) In historical costing, contingencies are 
not normally present since such costing deals 
with costs which have been incurred and 
recorded on the institution’s books. 
Accordingly, contingencies are generally 
unallowable for historical costing purposes. 
However, in some cases, as for example, 
terminations, a contingency factor may be 
ritognized which is applicable to a past 
period to give recognition to minor unsettled 
factors in the interest of expeditious 
settlement

(c) In connection with estimates of future 
costs, contingencies fall into two categories:

(1) Those which may arise from presently 
known and existing conditions, the effects of 
which are foreseeable within reasonable 
limits of accuracy; e.g., pension funds, sick 
leave, and vacation accruals, etc. In such 
situations where they exist, contingencies of 
this category are to be included in the 
estimates of future cost so as to provide the x  
best estimate of performance costs; and

(2) Those which may arise from presently 
known or unknown conditions, the effect of 
which cannot be measured so precisely as to 
provide equitable results to the institution 
and to the Government; e.g., results of 
pending litigation, and other general business 
risks. Contingencies of this category are to be 
excluded from cost estimates under the 
several items of cost, but should be disclosed 
separately, including the basis upon which 
the contingency is computed in order to 
facilitate the negotiation of appropriate 
contractual coverage (see, for example, G-17, 
G-21, and G-40).

9. Contributions and donations, (a) 
Contributions and donations by the grantee/ 
contractor are unallowable.

(b) The value of donated services or goods 
provided by individual volunteers or 
members of volunteer organizations is not an 
allowable cost; however, the fair market 
value of donated services or goods utilized in 
the performance of a direct cost activity as 
defined in C.1 and C.2 shall be considered in 
the determination of the indirect cost rate(s) 
and, accordingly, shall be allocated a 
proportionate share of indirect cost.

10. Depreciation and use allowances, (a) 
Institutions may be compensated for the use 
of buildings, capital improvements and 
usable equipment on hand through 
depreciation or use allowances. Depreciation 
is a charge to current operations which 
distributes the cost of a Tangible capital asset, 
less estimated residual value, over the 
estimated useful life of the asset in a 
systematic and logical manner. It does not 
involve a process of valuation. Useful life has 
reference to the prospective period of 
economic usefulness in the particular 
institution’s operations as distinguished from 
physical life. Use allowance? are the means 
of allowing compensation when depreciation 
or other equivalent costs are not considered.

(b) Depreciation or a use allowance on 
assets donated by third parties is allowable. 
However, any limitations on the amount of 
depreciation which would have applied to the

donor as a result of restrictions contained in 
this Section shall also apply to the recipient 
organization.

(c) Due consideration will be given to 
Government-furnished facilities utilized by 
the institution when computing use 
allowances and/or depreciation if the 
Government-furnished facilities are material 
in amount. Computation of the use allowance 
and/or depreciation will exclude both the' 
cost or any portion of the cost of grounds, 
buildings and equipment borne by or donated 
by the Federal Government, irrespective of 
where title was originally vested or where it 
presently resides, and secondly, the cost of 
grounds. Capital expenditures for land 
improvements (paved areas, fences, streets, 
sidewalks, utility conduits, and similar 
improvements not already included in the 
cost of buildings) are allowable provided the 
systematic amortization of such capital 
expenditures has been provided in the 
institution’s books of account, based on 
reasonable determinations of the probable 
useful lives of the individual items involved, \ 
and the share allocated to the grant or 
contract is developed from the amount thus 
amortized for the base period involved.

(d) Normal depreciation on an institution's 
plant, equipment, and other capital facilities, 
except as excluded by (d) below, is an 
allowable element of cost provided that the 
amount thereof is computed:

(1) Upon a property cost basis which could 
have been used by the institution for Federal 
Income Tax purposes, had such institution 
been subject to the payment of income tax; 
and

(2) By the consistent application to the 
assets concerned of any generally accepted 
accounting method, and subject to the 
limitations of the Internal Revenue Code of 
1954 as amended, including—

(i) The straight line method;
(ii) The declining balance method, using a 

rate not exceeding twice the rate which 
would have been used had the annual 
allowance been computed under the method 
described in (i) above;

(iii) The sum-of-the-years-digits method; 
and

(iv) Any other consistent method 
productive of an annual allowance which, 
when added to all allowances for the period 
commencing with the use of the property and 
including the current year, does not during 
the first two-thirds of the useful life of the 
property exceed the total of such allowances 
which would have been used had such 
allowances been computed under the method 
described in (ii) above.

(v) Where the depreciation method is 
followed, adequate property records must be 
maintained. The period of useful service 
(service life) established in each case for 
usable capital assets must be determined on 
a realistic basis which takes into 
consideration such factors as type of 
construction, nature of the equipment used, 
technological developments in the particular 
area, and the renewal and replacement 
policies followed for the individual items or 
classes of assets involved. Where the 
depreciation method is introduced for 
application to assets acquired in prior years, 
the annual charges therefrom must not
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exceed the amounts that would have resulted 
had the depreciation method been in effect 
from the date of acquisition of such assets.

(vi) Depreciation on idle or excess facilities 
shall not be allowed except on such facilities 
as are reasonably necessary for standby 
purposes. (See G. 13.)

(vii) Where an institution elects to go on a 
depreciation basis for a particular class of 
assets, no depreciation, rental or use charge 
may be allowed on any such assets that 
would be viewed as fully depreciated. 
Provided, however, that reasonable use 
charges may be negotiated for any such 
assets if warranted after taking into 
consideration the cost of the facility or item 
involved, the estimated useful life remaining 
at time of negotiation, the actual replacement 
policy followed in the light of service lives 
used for calculating depreciation, the effect of 
any increased maintenance charges or 
decreased efficiency due to age, and any 
other factors pertinent to the utilization of the 
facility or item for the purpose contemplated.

(viii} Where the use allowance method is 
f̂ollowed, the use allowance for buildings and 
improvements will be computed at an annual 
rate not exceeding 2 percent of acquisition 
cost. The use allowance for equipment will 
be computed at an annual rate not exceeding 
6% percent of acquisition cost of usable 
equipment in those cases where the 
institution maintains current records with 
respect to such equipment on hand. Where 
the institution’s records reflect only the cost 
(actual or estimated) of the original 
complement of equipment, the use allowance 
will be computed at an annual rate not 
exceeding 10 percent of such cost. Original 
complement for this purpose means the 
complement of equipment initially placed in 
buildings to perform the functions currently 
being performed in such buildings; however, 
where a permanent change in the function of 
a building takes place, a redetermination of 
the original complement of equipment may be 
made at that time to establish a new original 
complement. In those cases where no 
equipment records are maintained, the 
institution will justify a reasonable estimate 
of the acquisition cost of usable equipment 
which may be used to compute the use 
allowance at an annual rate not exceeding 
6% percent of such estimate.

(ix) Depreciation and/or use charges 
should usually be allocated to all activities as 
an indirect cost.

11. Employee morale, health, welfare costs, 
and credits, (a) Employee morale, health, and 
welfare activities are those services or 
benefits provided by the institution to its 
employees to improve working conditions, 
employer-employee relations, employee 
morale, and employee performance. Such 
activities include house publications, health 
or first-aid clinics, recreation, employee 
counseling services and, for the purpose of 
this paragraph, food and dormitory services. 
Food and dormitory services include 
operating or furnishing facilities for 
cafeterias, dining rooms, canteens, lunch 
wagons, vending machines, living 
accommodations, or similar types of services 
for the institution’s employees at or near its 
facilities.

(b) Except as limited by (c) below, the 
aggregate of costs incurred on account of all

activities mentioned in (a) above, less income 
generated by all such activities is allowable 
to the extent that the net amount is 
reasonable.

(c) Losses from the operation of food and 
dormitory services may be included as cost 
incurred under (b) above, only if the 
institution’s objective is to operate such 
services on a break-even basis. Losses 
sustained because food services or lodging 
accommodations are furnished without 
charge or at prices or rates which obviously 
would not be conducive to accomplishment 
of the above objective, are not allowable, * 
except that a loss may be allowed to the 
extent the institution can demonstrate that 
unusual circumstances exist (e.g., (1) where 
the institution must provide food or dormitory 
services at remote locations where adequate 
commercial facilities are not reasonably 
available or (ii) where it is necessary to 
operate a facility at a lower volume than the 
facility could economically support) such 
that, even with efficient management, 
operation of the services on a break-even 
basis would require charging inordinately 
high prices or prices or rates higher than 
those charged by commercial establishments 
offering the same sendees in the same 
geographical areas.

(d) In those situations where the institution 
has an arrangement authorizing an employee 
association to provide or operate a service 
such as vending machines in the institution’s 
plant, and retain the profits derived 
therefrom, such profits shall be treated in the 
same manner as if the institution were 
providing the service (but see (e)).

(e) Contributions by the institution to an 
employee organization, including funds set 
over from vending machine receipts or 
similar sources, may be included as cost 
incurred under (b) above only to the extent 
that the institution demonstrates that an 
equivalent amount of the costs incurred by 
the employee organization would be 
allowable if incurred by the institution 
directly.

12. Entertainment costs. Costs of 
amusement, diversion, social activities, 
ceremonials, and incidental costs relating 
thereto, such as meals, lodging, rentals, 
transportation, and gratuities, are 
unallowable (but see G-ll and G-43).

13. Excess facility costs, (a) As used in this 
paragraph, the words and phrases defined in 
this subparagraph (a) shall have the 
meanings set forth below.

(1) Facilities means plant or any portion 
thereof (inclusive of land integral to the 
operation); equipment indivdually or 
collectively; or any other tangible capital 
asset, wherever located, and whether owned 
or leased by the institution.

(2) Idle Facilities means completely unused 
facilities that are excess to the institution's 
current needs.

(3) Idle Capacity means the unused 
capacity of partially used facilities. It is the 
difference betweeq that which a facility 
could achieve under-100 percent operating 
time on a one shift basis less operating 
interruptions resulting from time lost for 
repairs, setups, unsatisfactory materiels, and 
other normal delays, and the extent to which 
the facility was actually used to meet

demands during the accounting period. (A 
multiple shift basis may be used if it can be 
shown that this amount of usage could 
normally be expected for the type of facility 
involved.)

(4) Costs of idle facilities or idle capacity 
are costs such as maintenance, repair, 
housing, rent, and other related costs, e.g., 
property taxes, insurance, and depreciation.

(b) The costs of idle facilities are 
unallowable except to the extent that:

(i) They are necessary to meet fluctuations 
in workload; or

(ii) Although not necessary to meet 
fluctuations in workload, they were 
necessary when acquired and are now idle 
because of changes in program requirements, 
grantee/contractor efforts to produce more 
economically, reorganization, termination, or 
other causes which could not have been 
reasonably foreseen.

Under the exception stated in (ii) of this 
subparagraph (b), costs of idle facilities are 
allowable for a reasonable period of time, 
ordinarily not to exceed 1 year, depending 
upon the initiative taken to use, lease, or 
dispose of such facilities (but see G.42(b) and
(e)).

(c) The costs of idle capacity are normal 
costs of doing business and are a factor in the 
normal fluctuations of usage or overhead 
rates from period to period. Such costs are 
allowable, provided the capacity is 
reasonably anticipated to be necessary or 
was originally reasonable and is not subject 
to reduction or elimination by subletting, 
renting, or sale, in accordance with sound 
business, economics, or security practices. 
Widespread idle capacity throughout an 
entire plant or among a group of assets 
having substantially the same function may 
be idle facilities.

14. Fines and penalties. Costs of fines and 
penalties resulting from violations of, or 
failure of the institution to comply with, 
Federal, State, and local laws and regulations 
are unallowable except when incurred as a 
result of compliance with specific provisions 
of the grant or contract instructions in writing 
from the awarding agency.

15. Fringe benefits. (See G.-6-(g)-(5.)
16. Independent research and development. 

(a) An institution’s independent research and 
development (I.R. & D.) is that research and 
development which is not sponsored by the 
Government or a non-Government 
organization or agency under a grant/ 
contract or other arrangement.

(b) Basic research, for the purpose of this 
document, is that type of research which is 
directed toward increase of knowledge 
within a particular discipline. In such 
research, the primary aim of the investigator 
is a fuller knowledge or understanding of the 
subject under study, rather than any practical 
application thereof. Applied research, for the 
purpose of this document consists of that 
type of effort which (1) is normally derived 
from the results of basic research, but may 
not be severable from the related basic 
research, (2) attempts to determine and 
expand the potentialities of new scientific 
discoveries or improvements in technology, 
materiels, processes, methods, devices, and 
techniques, and (3) attempts to “advance the 
state of the art” Applied research, does not
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include any such efforts when their principal 
aim is the design, development, or test of 
specific articles or services to be offered for 
sale, which are within the definition of the 
term development as defined in (c) below. 
Census research, for the purpose of this 
document, is that type of activity devoted to 
the compilation and interpretation of 
statistical and other analytical information 
acquired through survey (e.g., interview, 
circularization of questionnaires), 
observations or from books, treatises, articles 
or other sources relative to specifically 
defined activities, occurrences or conditions 
for the purpose of accomplishing some 
scientific end.

(c) “Development” is the systematic use of 
scientific knowledge which is directed 
toward the production of, or improvements 
in, useful products to meet specific 
performance requirements, but exclusive of 
manufacturing and production engineering.

(d) Independent research and development 
will be treated in a manner consistent with 
the treatment of sponsored research and 
development. Accordingly, an institution’s 
I.R. & D. shall be allocated in proportionate 
share of indirect costs on the same basis that 
indirect costs are allocated to sponsored 
research and development.

(e) The cost of an institution’s I.R. & D. 
including its proportionate share of indirect 
costs, is unallowable.

17. Insurance and indemnification, (a) 
Insurance includes insurance which the 
institution is required to carry, or which is 
approved, under the terms of the grant or 
contract and any other insurance which the 
institution maintains in connection with the 
general conduct of its business.

(1) Costs of insurance required or 
approved, and maintained, pursuant to the 
grant or contract are allowable.

(2) Costs of other insurance maintained by 
the institution in connection with the general 
conduct of its business are allowable subject 
to the following limitations:

(a) Types and extent of coverage shall be 
in accordance with sound business practice 
and the rate* and premiums shall be 
reasonable under the circumstances:

(b) Costs allowed for business interruption 
or other similar insurance shall be limited to 
exclude coverage of profit:

(c) Costs of insurance or of any provision 
for a reserve covering the risk of loss of or 
damage to Government property are 
allowable only to the extent that the 
institution is liable for such loss or damage 
and such insurance or reserve does not cover 
loss or damage which results from willful 
misconduct or lack of good faith on the part 
of any of the institution’s trustees, directors 
or officers, or other equivalent 
representatives, who have supervision or 
direction of (i) all or substantially all of the 
institution’s business, or (ii) all or 
substantially all of the institution’s 
operations at any one separate location in 
which the grant or contract is being 
performed, or who are specifically identified 
as the project director in the project or 
otherwise primarily responsible for the 
direction and/or execution of the project 
supported by the grant or contract.

(d) Provisions for a reserve under an 
approved self-insurance program are

allowable to the extent that types of 
coverage, extent of coverage, and the rates 
and premiums would have been allowed had 
insurance been purchased to cover the risks: 
and

(e) Costs of insurance on the lives of 
trustees, officers, or other employees holding 
positions of similar responsibilities are 
allowable only to the extent that the 
insurance represents additional 
compensation. (See G-6).

(3) Actual losses which could have been 
covered by permissible insurance (through an 
approved self-insurance program or 
otherwise) are unallowable unless expressly 
provided for in the grant or contract, except:

(a) Costs incurred because of losses not 
covered under nominal deductible insurance 
coverage provided in keeping with sound 
business practice, are allowable: and

(b) Minor losses not covered by insurance, 
such as spoilage, breakage, and 
disappearance of supplies, which occur in the 
ordinary course of doing business, are 
allowable.

(c) Indemnification includes securing the 
institution against liabilities to third persons 
and any other loss or damage not 
compensated by insurance or otherwise. The 
Government is obligated to indemnify the 
institution only ta the extent expressly 
provided in (a)(3) above.,

18. Interest and. other financial costs, (a) 
Costs incurred for interest on borrowed 
capital or temporary use of endowment 
funds, however represented, are unallowable.

(b) Costs of organized fund raising, 
including financial campaigns, endowment 
drives, solicitation of gifts and bequests, and 
similar expenses incurred solely to raise 
capital or obtain contributions, are 
unallowable.

(c) Costs of investment counsel and staff 
and similar expenses incurred solely to 
enhance income from investments are 
unallowable.

(d) Where substantial effort or time is 
devoted to fund raising and investment 
activities as described in (b) and (c) in 
relation to other functions of an institution, 
such activities shall be considered as a major 
activity of the institution and shall be 
allocated its share of indirect costs in 
accordance with section D. (See also C-2.)

19. Labor relations costs. Costs incurred in 
maintaining satisfactory relations between 
the institution and its employees, including 
costs of labor management committees, 
employee publications, and other related 
activities, are allowable.

20. Losses on other grants or contracts.
Any excess of costs over income on any grant 
or contract is unallowable as a cost of any 
other grant or contract.

21. Maintenance and repair costs, (a) Costs 
necessary for the upkeep of property 
(including Government property unless 
otherwise provided for), which neither add to 
the permanent value of the property nor 
appreciably prolong its intended life, but 
keep it in an efficient operating condition, are 
to be treated as follows (but see G-10):

(1) Normal maintenance and repair costs 
are allowable:

(2) Extraordinary maintenance and repair 
costs are allowable provided such are

allocated to the periods to which applicable 
for purposes of determining grant or contract 
costs.

(b) Expenditures for plant and equipment, 
including rehabilitation thereof, which, 
according to generally accepted accounting 
principles as applied under the institution’s 
éstablished policy, should be capitalized and 
subjected to depreciation, are allowable only 
on a depreciation basis.

22. Materiels costs, (a) The cost of 
consumable supplies, serum, drugs, 
fabricated parts, and other materiels 
necessary to carry out the objectives of a 
grant or contract, whether purchased outside 
or manufactured by the institution are 
allowable subject to the provisions (b) 
through (e) below. The cost may include such 
collateral items as inbound transportation 
and intransit insurance.

In computing these costs consideration will 
be given to reasonable overruns, spoilage, or 
defective work if consistent with the nature 
of the project being performed and the 
recognized practice of the industry.

(b) Costs of materiel shall be suitably 
adjusted for applicable portions of income 
and other credits, including available trade 
and cash discounts, refunds, rebates, 
allowances, and credits for scrap and salvage 
and materiel returned to vendors. Such 
income and other credits shall either be 
credited directly to the cost of the materiel 
involved or be allocated (as credits) to 
indirect costs. However, where the institution 
can demonstrate that failure to take cash 
discounts was due to reasonable 
circumstances, such lost discounts need not 
be so credited.

(c) Reasonable adjustments arising from 
differences between periodic physical 
inventories and book inventories may be 
included in arriving at costs, provided such 
adjustments relate to the period of 
performance of the grant or contract.

(d) When the materiels are purchased 
specifically for and identifiable solely with 
performance under a grant or contract, the 
actual purchase cost thereof should be 
charged to that grant or contract. If materiel 
is issued from stores, any generally 
recognized method of pricing such materiel is 
acceptable if that method is consistently 
applied and the results are equitable. When 
estimates of materiel costs to be incurred in 
the future are required, either current market 
price or anticipated acquisition cost may be 
used, but the basis of pricing must be 
disclosed.

(e) Allowance for all materiels, supplies. 
and services which are sold or transferred 
between any division, subsidiary or affiliate 
of the institution under a common control 
shall be on the basis of cost incurred in 
accordance with these principles, except that 
when it is the established practice of the 
transferring organization to price 
interorganization transfers of materiels, 
supplies and services at other than cost for 
non-Govemment work of the institution or 
any division, subsidiary or affiliate of the 
institution under a common control, 
allowance may be at a price when:'

(1) It is or is based on an “established 
catalog or market price of commercial iteips 
sold in substantial quantities to the general 
public;” or
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(2) It is the result of “adequate price 
competition" and is the price at which an 
award was made to the affiliated 
organization after obtaining quotations on an 
equal basis from such organization and one 
or more outside sources which normally 
produce the item or its equivalent in 
significant quantity.

Provided, that in either case:
(1) The price is not in excess of the 

transferor’s current sales price to his most 
favored customer (including any division, 
subsidiary, or affiliate of the institution under 
a common control) for a like quantity under 
comparable conditions, and

(2) The price is not determined to be 
unreasonable by the awarding agency.

The price determined in accordance with 
(1) above should be adjusted, when 
appropriate, to reflect die quantities being 
procured and may be adjusted upward or 
downward to reflect the actual cost of any 
modifications necessary because of grant or 
contract requirements.

23. Organization costs. Expenditures, such 
as incorporation fees, attorney’s fees, 
accountant’s fees, broker’s fees, fees to 
promoters and organizers, in connection with 
(a) organization or reorganization of a 
business, or (b) raising capital, are 
unallowable unless specified otherwise in the 
grant or contract.

24. Other business expenses. Included in 
this item are such recurring expenses as 
preparation and publication of reports to 
members and trustees; preparation and 
submission of required reports and forms to 
taxing and other regulatory bodies; and 
incidental costs of director and committee 
meetings. The above and similar costs are 
allowable when allocated on an equitable 
basis.

25. Overtime, extra-pay shift and multishift 
premiums. Premiums for overtime, extra-pay 
shifts and multishift work are allowable only 
to the extent approved by the awarding 
agency except:

(a) When necessary to cope with 
emergencies, such as those resulting from 
accidents, natural disasters, breakdowns of 
production equipment, or occasional 
production bottlenecks of a sporadic nature;

(b) When by indirect labor employees such 
as those performing duties in connection with 
administration, protection, transportation, 
maintenance, standby plant protection, 
operation of utilities, or accounting;

(c) In the performance of tests, laboratory 
procedures, or other similar operations which 
are continuous in nature and cannot 
reasonably be interrupted or otherwise 
completed; or

(d) When lower overall cost to the 
Government will result.

Overtime premiums and shift premiums 
may be considered proper for approval when 
determined in writing by the awarding 
agency that approval:

(a) Is necessary to meet delivery or 
performance schedules, and such schedules 
are determined to be extended to the 
maximum consistent with essential program 
objectives;

(b) Is necessary to make up for delays 
which are beyond the control and without the 
fault or negligence of the institution;

(c) Is necessary to eliminate foreseeable 
bottlenecks of an extended nature which 
cannot be eliminated in any other way.

Approvals should ordinarily be 
prospective, but may be retroactive where 
justified by the circumstances. Such 
approvals may be for an individual grant or 
contract project, or program, or for a division, 
department, or branch, as most practicable.

Overtime for which overtime premiums 
would be at Government expense should not 
be approved under an award where the 
institution is already obligated, without the 
right to additional compensation, to meet the 
required delivery date.

Where overtime premiums or shift 
premiums are being paid at Government 
expense in connection with the performance 
of Government grant or contract the 
continued need therefor should be subject to 
periodic review by the awarding agency.

26. Patent and copyright costs. Costs of 
preparing disclosures, reports, and other 
documents required by the grant/contract 
and of searching the art to the extent 
necessary to make such disclosures, are 
allowable. In accordance with the conditions 
of the grant or contract relating to patents or 
copyrights, costs of preparing documents and 
any other costs, in connection with the filing 
of a patent application or copyright where 
title is conveyed to the Government, are 
allowable. However, similar costs incurred in 
connection with patents or copyrights where 
title is not conveyed to the Government are 
unallowable. (See G-39.)

27. Pension plans. (See G-0(g}-(4).)
28. Plant protection costs. Costs of items 

such as (a) wages, uniforms, and equipment 
of personnel engaged in plant protection, (b) 
depreciation on plant protection capital 
assets, and (c) necessary expenses to comply 
with security requirements are allowable.

29. Plant reconversion costs. Plant 
reconversion costs are those incurred in the 
restoration or rehabilitation of the 
institution’s facilities to approximately the 
same condition existing immediately prior to 
the commencement of the grant or contract 
work, fair wear and tear excepted. 
Reconversion costs are unallowable except 
for the cost of removing Government property 
and the restoration or rehabilitation costs 
caused by such removal. However, in special 
circumstances where equity so dictates^ 
additional costs may be allowed to the extent 
agreed upon in writing before the costs are 
incurred. Whenever such costs are given 
consideration, care should be exercised to 
avoid duplication through allowance as 
contingencies, as additional profit or fee, or 
in other grants or contracts.

30. Preaward costs. Preaward costs are 
those incurred prior, to the effective date of 
the grant or contract directly pursuant to the 
negotiation and in anticipation of the award 
of the grant or contract where such 
incurrence is necessary to comply with the 
proposed delivery schedule or period of 
performance. Such costs are allowable only 
to the extent that they would have been 
allowable if incurred after the date of the 
award and only with the prior written 
approval of the awarding agency.

31. Professional service cost—legal, 
accounting, scientific and other, (a) Costs of

professional services rendered by members 
of a particular profession who are not 
employees of the institution are allowable, 
subject to (b), (c) and (d) below, when 
reasonable in relation to the services 
rendered. (But see G-23.)

(b) Factors to be considered in determining 
the allowability of costs in a particular case 
include:

(1) The nature and scope of the service 
rendered in relation to the service required;

(2) The necessity of contracting for the 
service considering the institution’s 
capability in the particular area;

(3) The past pattern of such costs, 
particularly in years prior to the award of 
Government work;

(4) The impact of Government work on the 
institution’s business (i.e., what new 
problems have arisen);

(5) Whether the proportion of Government 
work to the institution’s total business is such 
as to influence the institution in favor of 
incurring die cost, particularly where the 
services rendered are not of a continuing 
nature and have little relationship to work 
under Government grants/contracts;

(6) Whether the service can be performed 
more economically by employment rather 
than by contracting;

(7) The qualifications of the individual or 
concern rendering the service and the 
customary fees charged, especially on 
nongovernment grants/contracts;

(8) Adequacy of the contractual agreement 
for the service (e.g., description of the service, 
estimate of time required, rate of 
compensation; termination provisions).

(c) Retainer fees to be allowable must be 
reasonably supported by evidence of bona 
fide eervices available or rendered.

(d) Costs of legal, accounting, and 
consulting service, and related costs, incurred 
in connection with organization and 
reorganization, defense of anti-trust suits, 
and the prosecution of claims against the 
Government, are unallowable. Costs of legal, 
accounting, and consulting services, and 
related costs, incurred in connection with 
patent or copyright infringement litigation, 
are unallowable unless otherwise provided 
for in the grant or contract.

32. Profits and losses on disposition of 
plant equipment, or other capital assets. 
Profits or losses of any nature arising from 
the sale or exchange of plant, equipment, or 
other capital assets, including sale or 
exchange of either short- or long-term 
investments, shall be excluded in computing 
grant or contract costs.

33. Public information services costs.
Public information services costs include the 
costs associated with promotions, public 
relations, pamphlets, news releases, and 
other forms of information services. Such 
costs are normally incurred to:

(a) Inform or instruct individuals, groups or 
the general public about health or social 
problems;

(b) Interest individuals or groups in 
participating in a service program of the 
institution;

(c) Provide stewardship reports to State 
and local Government agencies, benefactor 
foundations and associations, etc.;

(d) Appeal for funds;
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(e) Disseminate the results of sponsored 
and non-sponsGfed research or other activity 
to the scientific community.

To the extent that the costs incurred for 
any of these purposes are identifiable with a 
particular cost objective they should be 
charged to the objective to which they relate.

If these costs are not identifiable with a 
particular cost objective, they should be 
allocated as indirect costs to all major 
activities of the institution except that costs 
related to fund-raising appeals are 
unallowable as costs of grants and contracts.

Public information service costs are 
unallowable as a direct cost of grants and 
contracts unless formally approved by the 
awarding agency.

34. Publication and printing costs. 
Publication costs indude the costs of printing 
(including the processes of composition, 
platemaking, press work, binding and the end 
products produced by such processes), 
distribution, promotion, mailing and general 
handling.

Publication costs are unallowable as a 
direct cost of grants and contracts unless 
formally approved by the awarding agency.

35. Rearrangement and alteration Costs. 
Gusts incurred for ordinary or normal 
rearrangement and alteration of facilities are 
allowable. Special arrangement and 
alteration costs incurred specifically for the 
project are allowable when written approval 
has been given in advance by the awarding 
agency.

36. Recruitment costs, (a) Subject to (b), (c), 
and (d) of this G-36, and provided that the 
size of the staff recruited and maintained is 
in keeping with workload requirements, costs 
of help-wanted advertising, operating costs of 
an employment office necessary to secure 
and maintain an adequate labor force, costs 
of operating an aptitude and educational 
testing program, travel costs of employees 
while engaged in recruiting personnel, and 
travel costs of applicants for interviews for 
prospective employment are allowable to the 
extent that such costs are incurred pursuant 
to a well managed recruitment program. 
Where the institution uses employment 
agencies, costs not in excess of standard 
commercial rates for such services are 
allowable.

(b) In publications, costs of help-wanted 
advertising that (1) includes color, (2) 
includes advertising materiel for other than 
recruitment purposes, or (3) is excessive in 
size (taking into consideration recruitment 
purposes for which intended and normal 
business practices in this respect) are 
unallowable.

(c) Costs of (1) help-wanted advertising 
and (2) excessive salaries, fringe benefits, 
and special emoluments that have been 
offered to prospective employees, designed to 
attract personnel from another institution 
performing as grantee or contractor to the 
Government, or in excess of the standard 
practices in comparable institutions, are 
unallowable.

(d) Where relocation costs incurred 
incident to recruitment of a new employee 
have been allowed either as an allocable 
direct or indirect cost and the newly hired 
employee resigns for reasons within his 
control within 12 months after hire, the

institution shall be required to jefund or 
credit such relocation costs to the 
Government.

37. Relocation costs, (a) Relocation costs, 
for the purpose of this document, are costs 
incident to the permanent change of duty 
assignment (for an indefinite period, or for a 
stated period of no less than 12 months) of an 
existing employee or upon recruitment of a 
new employee. These costs may include, but 
are not limited to cost of (i) transportation of 
the employee, members of his immediate 
family and his household and personal 
effects to the new location; (ii) finding a new 
nome, such as advance trips by employees 
and spouses to locate living quarters and 
temporary lodging during the transition 
period; (iii) closing costs (i.e., brokerage fees, 
legal fees, appraisal fees, etc.), incident to the 
disposition of housing; (iv) other necessary 
and reasonable expenses normally incident 
to relocation, such as cost of cancelling an 
unexpired lease, disconnecting or reinstalling 
household appliances, and purchase of 
insurance against damages to personal 
property; (v) loss on sale of home; and (vi) 
acquisition of a home in a new location (i.e., 
brokerage fees, legal fees, appraisal fees, 
etc.).

(b) Subject to (c) below, relocation costs of 
the type covered in (a) (i), (ii), (iii), and (iv) 
above are allowable, provided (i) the move is ' 
for the benefit of the employer; (ii) 
reimbursement is in accordance with an 
established policy or practice consistently 
followed by the employer, and such policy or 
practice is designed to motivate employees to 
relocate promptly and economically; (iii) the 
costs are riot otherwise unallowable under 
the provisions of G-36 or any other paragraph 
of this document and (iv) amounts to be 
reimbursed shall not exceed the employee's 
actual (or reasonably estimated) expenses.

(c) Costs otherwise allowable under (b) 
above are subject to the following additional 
provisions: (i) the transition period for 
incurrence of costs of the type covered in (a) 
(ii) above shall be kept to die minimum 
number of days necessary under dm 
circumstances, but shall not, in any event, 
exceed a cumulative total of 30 days 
including advance trip time; and (ii) 
allowance for cost of the type covered in 
(a)(iii) above shall not exceed 8 percent of the 
sales price of the property sold. Costs of the 
type covered in (a) (iii) and (iv) above are 
allowable only in connection with the 
relocation of existing employees, and are not 
allowable for newly recruited employees.

(d) Costs of the type covered in (a) (v) and
(vi) above are not allowable.

38. Rental costs (including sale and 
leaseback of facilities), (a) Rental costs of 
land, building, and equipment and other 
personal property are allowable if the rates 
are reasonable in light of such factors as 
rental costs of comparable facilities and 
market conditions in the area, the type, life 
expectancy, condition, and value of the 
facilities leased, options available, and other 
provisions of the rental agreement.
Application of these factors, in situations 
where rentals are extensively used, may 
involve among other considerations, 
comparison of rental costs with the amount 
which the institution would have received 
had it owned the facilities.

(b) Charges in the nature of rent between 
plants, divisions, or organizations under 
common control are allowable to the extent 
such charges do not exceed the normal costs 
of ownership, such as depreciation, taxes, 
insurance, and maintenance: Provided, That 
no part of such costs shall duplicate any 
other allowed costs.

(c) Unless otherwise specifically provided 
in the grant or contract, rental costs specified 
in sale and leaseback agreements, incurred 
by institutions through selling plant facilities 
to investment organizations, such as 
insurance companies, associate institutions, 
or to private investors, and concurrently 
leasing back the same facilities, are 
allowable only to the extent that such rentals 
do not exceed the amount which the grantee/ 
contractor would have received had it 
retained legal title to the facilities.

(d) Rentals for land, building and 
equipment and other personal property 
owned by affiliated organizations including 
corporations or by stockholders, members, 
directors, trustees, officers or other key 
personnel of the institution or their families 
either directly or through corporations, trusts 
or other similar arrangements in which they 
hold a more than token interest are allowable 
only to the extent that such rentals do not 
exceed the amount the institution would have 
received had legal title to the facilities been 
vested in it.

(e) The allowability of rental costs under 
unexpired leases in connection with 
terminations is treated in G-42(e).

39. Royalties and other costs for use of 
patents and copyrights, (a) Royalties on a 
patent or copyright or amortization of the 
cost of acquiring by purchase a copyright, 
patent or rights thereto, necessary for the 
proper performance of the grant or contract 
applicable to grant products or processes, are 
allowable unless:

(1) The Government has a license or the 
right to free use of the patent;

(2) The patent or copyright has been 
adjudicated to be invalid, or has been 
administratively determined to be invalid;

(3) The patent or copyright is considered to 
be unenforceable; or

(4) The patent or copyright is expired.
(b) Special care should be exercised in 

determining reasonableness where the 
royalties may have been arrived at as a result 
of less than arm’s-length bargaining; e.g.:

(1) Royalties paid to persons, including 
corporations, affiliated with the institution;

(2) Royalties paid to unaffiliated parties, 
including corporations, under an agreement 
entered into in contemplation that a 
Government grant or contract would be 
awarded; or

(3) Royalties paid under an agreement 
entered into after the award of the grant or 
contract.

(c) In any case involving a patent or 
copyright formerly owned by the institution, 
the amount of royalty allowed should not 
exceed the cost which would have been 
allowed had the institution retained title - 
thereto.

40. Severance pay. (a) Severance pay, also 
commonly referred to as dismissal wages, is 
a payment in addition to regular salaries and 
wages, by institutions to workers whose
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employment is being terminated. Costs of 
severance pay are allowable only to the 
extent that, in each case, it is required by (1) 
law, (2) employer-employee agreement, (3) 
established policy that constitutes, in effect, 
an implied agreement on the institution’s 
part, or (4) circumstance of the particular 
employment.

(b) Costs of severance payments are 
divided into two categories as follows:

(1) Actual normal turnover severance 
payments shall be allocated to all work 
performed in the institution’s facilities; or, * 
where the institution provides for accrual of 
payfor normal severances, such method will 
be acceptable if the amount of the accrual is 
reasonable in light of payments actually 
made for normal severances over a 
representative past period, and if amounts 
accrued are allocated to all work performed 
in the institution’s facilities; and

(2) Abnormal or mass severance pay is of 
such a conjectural nature that measurement 
of costs by means of an accrual will not 
achieve equity to both parties. Thus, accruals 
for this purpose are not allowable. However, 
the Government recognizes its obligation to 
participate, to the extent of its fair share, in 
any specific payment. Thus, allowability will 
be considered on a case-by-case basis in the 
event of occurrence.

41. Taxes, (a) Taxes are certain charges 
levied by Federal, State, or local 
governments. They do not include fines and 
penalties except as otherwise provided 
herein. In general, taxes which the institution 
is required to pay and which are paid or 
accrued in accordance with generally 
accepted accounting principles are allowable, 
except for:

(1) Federal income taxes and similar levies 
against income of the institution derived from 
activities unrelated to the project supported 
by the grant or contract;

(2) Taxes in connection with financing, 
refinancing, or refunding operations (see G- 
18);

(3) Taxes from which exemptions are 
available to the institution directly or 
available to the institution based on an 
exemption afforded the Government except 
when the awarding agency determines that 
the administrative burden incident to 
obtaining the exemption outweighs the 
corresponding benefits accruing to the 
Government;

(4) Special assessments on land which 
represent capital improvements; and

(5) Taxes on any category of property 
which is used solely in connection with work 
other than on Government grants or 
contracts. (Taxes on property used solely in 
connection with either non-Govemment or 
Government work should be considered 
directly applicable to the respective category 
of work unless the amounts involved are 
insignificant or comparable results would 
otherwise be obtained.)

(b) Taxes otherwise allowable under 
paragraph (a) of this section, but upon which 
a claim of illegality or erroneous assessment 
exists, are allowable provided the institution,' 
prior to payment of such taxes:

(1) Promptly requests instructions from the 
awarding agency concerning such taxes, and

(2) Takes all action directed by the 
awarding agency arising out of subparagraph

(1) of this paragraph or an independent 
decision of the Government as to the 
existence of a claim of illegality or erroneous 
assessment, including cooperation with and 
for the benefit of the Government to (i) 
determine the legality of such assessment, or 
(ii) secure a refund of such taxes. Reasonable 
costs of any such action undertaken by the 
institution at the direction or with the 
concurrence of the awarding agency are 
allowable. Interest and penalties incurred by 
an institution by reason of the nonpayment of 
any tax at the direction of the awarding 
agency or by reason of the failure of the 
awarding agency to issue timely direction 
after prompt request therefor, are also 
allowable.

(c) Any refund of taxes, interest, or 
penalties, and any payment to the institution 
of interest thereon, attributable to taxes, 
interest, or penalties which were allowed as 
project costs, shall be credited or paid to the 
Government in the manner directed by the 
Government, provided any interest actually 
paid or credited to an institution incident to a 
refund of tax, interest or penalty shall be paid 
or credited to the Government only to the 
extent that such interest accrued over the 
period during which the institution had been 
reimbursed by-the Government for the taxes, 
interest or penalties.

42. Termination costs. Grants and 
contracts terminations generally give rise to 
the incurrence of costs, or the need for 
special treatment of costs, which wquld not 
have arisen had the project not been 
terminated. Cost principles covering these 
items are set forth below. They are to be used 
in conjunction with the remainder of this 
document in termination situations.

(a) Common items. The cost of items 
reasonably usable on the ipstitution’s other 
work shall not be allowable unless the 
institution submits evidence that it could not 
retain such items at cost without sustaining a 
loss. In deciding whether such items are 
reasonably usable on other work of the 
institution, the awarding agency should 
consider the institution’s plans and orders for 
current and scheduled production. 
Contemporaneous purchases of common 
items by the institution shall be regarded as 
evidence that such items are reasonably 
usable on the institution’s other work. Any 
acceptance of common items as allocable to 
the terminated portion of the project should 
be limited to the extent that the quantities of 
such items on hand, in transit, and on order 
are in excess of the reasonable quantitative 
requirements of other work.

(b) Costs continuing after termination. If in 
a particular case, despite all reasonable 
efforts by the institution, certain costs cannot 
be discontinued immediately after the 
effective date of termination, such costs are 
generally allowable within the limitations set 
forth in this document, except that any such 
costs continuing after termination due to the 
negligent or willful failure of the institution to 
discontinue such costs shall be considered 
unallowable.

(c) Initial costs. Initial costs, including 
starting load and preparatory costs, are 
allowable, subject to the following:

(1) Starting load costs are costs of a 
nonrecurring nature arising in the early

stages of operation, investigation or 
production and not fully absorbed because of 
the termination. Such costs may include the 
cost of labor and materiel, and related 
indirect cost attributable to such factors as:

(a) Excessive spoilage resulting from 
inexperienced labor;

(b) Idle time and subnormal production 
occasioned by testing and changing methods 
of processing;

(c) Employee training; and
(d) Unfamiliarity or lack of experience with 

the product, materiels, manufacturing 
processes, and techniques.

(2) Preparatory costs are costs incurred in 
preparing to perform the terminated project 
including costs of initial plant rearrangement 
and alterations, management and personnel 
organization, production planning and similar 
activities, but excluding special machinery 
and equipment and starting load costs.

(3) If initial costs are claimed and have not 
been segregated on the institution’s books, 
segregation for settlement purposes shall be 
made from cost reports and schedules which 
reflect the high unit cost incurred during the 
early stages of the project.

(4) When the settlement proposal is on the 
inventory basis, initial costs should normally 
be allocated on the basis of total end items 
called for by the project immediately prior to 
termination; however, if the project includes 
end items of a diverse nature, some other 
equitable basis may be used, such as 
machine or labor hours.

(5) When initial costs are included in the 
settlement proposal as a direct charge, such 
costs shall not also be included in overhead.

(6) Initial costs attributable to only one 
project shall not be allocated to other . 
projects.

(d) Loss of useful value. Loss of useful 
value of special tooling and special 
machinery and equipment is generally 
allowable if:

(1) Such special tooling, machinery, or 
equipment is not reasonably capable of use in 
the other work of the institution;

(2) The interest of the Government is 
protected by transfer of title or by other 
means deemed appropriate by the awarding 
agency; and

(3) The loss of useful value as to any one 
terminated project is limited to that portion of 
the acquisition cost which bears the same 
ratio to the total acquisition cost as the 
terminated portion of the project bears to the 
entire terminated project and other 
Government projects for which the special 
tooling and special machinery and equipment 
were acquired.

(e) Rental costs. Rental costs under 
unexpired leases are generally allowable 
where clearly shown to have been 
reasonably necessary for the performance of 
the terminated project less the residual value 
of such leases, if:

(1) The amount of such rental claimed does 
not exceed the reasonable iise value of the 
property leased for the period of the project 
and such further period as may be 
reasonable; and

(2) The institution makes all reasonable 
efforts to terminate, assign, settle, or 
otherwise reduce the cost of such lease.

There also may be included the cost of 
alterations of such leased property, provided
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such alterations were necessary for the 
performance cf the project, and of reasonable 
restoration required by the provisions of the 
lease.

(f) Settlement expenses. Settlement 
expenses including the following are 
generally allowable:

(1) Accounting, legal, clerical, and similar 
costs reasonably necessary for—

(a) The preparation and presentation to 
awarding agency of settlement claims and 
supporting data with respect to the 
terminated portion of the project: and

(b) The termination and settlement of 
subcontracts; and

(2) Reasonable costs for the storage, 
transportation, protection, and disposition of 
property acquired or produced for the project.

(g) Subcontractor claims. Subcontractor 
claims, including the allocable portion of 
claims which are common to the project and 
to other work of the institution are generally 
allowable.

43. Trade, Business, Technical, and 
Professional Activity Costs—(a)
Membership. This category includes costs of 
memberships in trade, business, technical, 
and professional organizations. Such costs 
are allowable.

(b) Subscriptions. This item includes cost of 
subscriptions to trade, business, professional, 
or technical periodicals. Such costs are 
allowable.

(c) Meetings and conferences. This item 
includes costs of meeds, transportation, rental 
of facilities for meetings, and costs incidental 
thereto, when the primary purpose of the 
incurrence of such costs is the dissemination 
of technical information or stimulation of 
production. Such costs are allowable.

44. Training and educational costs, (a) The 
costs of training courses taken by a bona fide 
employee to acquire basic skills which he 
should bring to the job or to qualify a person 
for duties other than those related to an 
institution's goals are unallowable.

(b) Costs of on-the-job training and part- 
time education, at an undergraduate or post
graduate college level, related to the job 
requirements of bona fide employees, 
identified in (1J through (5) below, are 
allowable.

(1) Training materiels;
(2) Textbooks;
(3) Fees charged by the educational 

institution;
(4) Tuition charged by the educational 

institution, or in lieu of tuition, instructors’ 
salaries and the related share of indirect cost 
of the educational institution to the extent 
that the sum thereof is not in excess of the 
tuition which would have been paid to the 
participating educational institution; and

(5) Straight-time compensation of each 
employee for time spent attending classes 
during working hours not in excess of 158 
hours per year where circumstances do not 
permit the operation of classes or attendance 
at classes after regular working hours.

(c) Costs of tuition, fees, training materiels 
and textbooks (but not subsistence, salary, or 
any other emoluments) in connection with 
full time scientific and medical education at a 
post-graduate (but not undergraduate) college 
level related to the job requirements of bona 
fide employees for a total period not to

exceed 1 school year for each employee so 
trained, are allowable when approved in 
writing by the awarding agency.

(d) Grants to educational or training 
institutions, including the donation of 
facilities or other properties, scholarships, or 
fellowships, are considered contributions and 
are unallowable.

45. Transportation costs. Transportation 
costs include freight, express, cartage, and 
postage charges relating either to goods 
purchased, in process, or delivered. These 
costs are allowable. When such costs can 
readily be identified with the items involved, 
they may be directly costed as transportation 
costs or added to the cost of such items (see 
G-22).

Where identification with the materiels 
received cannot readily be made, inbound 
transportation costs may be charged to the 
appropriate indirect cost accounts if the 
institution follows a consistent, equitable 
procedure in this respect. Outbound freight, if 
reimbursable under the terms of the grant or 
contract, shall be treated as a direct cost

46. Travel costs, (a) Travel costs include 
costs of transportation, lodging, subsistence, 
and incidental expenses, incurred by 
institution personnel in a travel status while 
on official business.

(b) Travel costs may be based upon actual 
costs incurred, or on a per diem or mileage 
basis in lieu of actual costs, or on a 
combination of the two, provided the method 
used does not result in an unreasonable 
charge. The difference in cost between first- 
class and less than first-class air 
accommodations is unallowable except when 
less than first-class air accommodations are 
not reasonably available to meet necessary 
mission requirements, such as where less 
than first-class accommodations would (1) 
require circuitous routing, (2) require travel 
during unreasonable hours, (3) greatly 
increase the duration of the flight, (4) result in 
additional costs which would offset the 
transportation savings, or (5) offer 
accommodations which are not reasonably 
adequate for the medical needs of the 
traveler.

(c) Travel costs incurred in the normal 
course of overall administration of the 
business are allowable and shall be treated 
as indirect costs.

(d) Travel costs directly attributable to 
specific grant or contract performance are 
allowable and may be charged to the grant or 
contract in accordance with the principle of 
direct costing (see section C).

(e) Costs of personnel movement of a 
special or mass nature are allowable only 
when authorized or approved in writing by 
the sponsoring agency.

PART 99—PRIVACY RIGHTS OF 
PARENTS AND STUDENTS

Subpart A—General
Sec.
99.1 Applicability of part.
99.2 Purpose.
99.3 Definitions.
99.4 Student rights.
99.5 Formulation of institutional policy and 

procedures.
99.6 Annual notification of rights.

Sec.
99.7 Limitation on waivers.
99.8 Fees.
Subpart B—Inspection and Review of 
Education Records
99.11 Right to inspect and review education 

records.
99.12 Limitations on right to inspect and 

review education records at the 
postsecondary level.

99.13 Limitation on destruction of education 
records.

Subpart C—Amendment of Education 
Records
99.20 Request to amend education records.
99.21 Right to a hearing.
99.22 Gonduct of the hearing.

Subpart D—Disclosure of Personally 
Identifiable Information From Education 
Records
99.30 Prior consent for disclosure required.
99.31 Prior consent for disclosure not 

required.
99.32 Record of requests and disclosures 

required to be maintained.
99.33 Limitation on redisclosure.
99.34 Conditions for disclosure to officials 

of other schools or school systems.
99.35 Disclosure to certain Federal and 

State officials for Federal program 
purposes.

99.36 Conditions for disclosure in health 
and safety emergencies.

99.37 Conditions for disclosure of directory 
information.

Subpart E—Enforcement
99.60 Office and review board.
99.61 Conflict with State or local law.
99.62 Reports and records.
99.63 Complaint procedure.
99.64 Termination of funding.
99.65 Hearing procedures.
99.66 Hearing before Panel or a Hearing 

Officer.
99.67 Initial decision; final decision.

Authority: Sec. 438, Pub. L. 90-247, Title IV, 
as amended, 88 Stat. 571-574 (20 U.S.C.
1232g).

Subpart A—General 

§ 99.1 Applicability of part.
(a) This part applies to all educational 

agencies or institutions to which funds 
are made available under any Federal 
program for which the Secretary of the 
U.S. Department of Education has 
administrative responsibility, as 
specified by law or by delegation of 
authority pursuant to law.
(20 U.S.C. 1230,1232g)

(b) This part does not apply to an 
educational agency or institution solely 
because students attending that non
monetary agency or institution receive 
benefits under one or more of the 
Federal programs referenced in 
paragraph (a) of this section, if no funds 
under those programs are made
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available to the agency or institution 
itself.

(c) For the purposes of this part, funds 
will be considered to have been made 
available to an agency or institution 
when funds under one or more of the 
programs referenced in paragraph (a) of 
this section: (1) Are provided to the 
agency or institution by grant, contract, 
subgrant, or subcontract, or (2) are 
provided to students attending the 
agency or institution and the funds may 
be paid to the agency or institution by 
those students for educational purposes, 
such as under the Basic Educational 
Opportunity Grants Program and the 
Guaranteed Student Loan Program 
(Titles IV-A-1 and IV-B, respectively, of 
the Higher Education Act of 1965, as 
amended).
(20 U.S.C. 1232g)

(d) Except as otherwise specifically 
provided, this part applies to education 
records of students who are or have 
been in attendance at the educational 
agency or institution which maintains 
the records.
(20 U.S.C. 1232g)

§ 99.2 Purpose.
The purpose of this part is to set forth 

requirements governing the protection of 
privacy of parents and students under 
section 438 of the General Education 
Provisions Act, as amended.
(20 U.S.C. 1232g)

§ 99.3 Definitions.
As used in this Part:
"Act” means the General Education 

Provisions Act, Title IV of Pub. L. 90-247 
as amended.

"Attendance” at an agency or 
institution includes, but is not limited to:
(a) attendance in person and by 
correspondence, and (b) the period 
during which a person is working under 
a work-study program.
(20 U.S.C. 1232g)

"Directory information” includes the 
following information relating to a 
student: the student’s name, address, 
telephone number, date and place of 
birth, major field of study, participation 
in officially recognized activities and 
sports, weight and height of members of 
athletic teams, dates of attendance, 
degrees and awards received, the most 
recent previous educational agency or 
institution attended by the student, and 
other similar information.
(20 U.S.C. 1232g(a)(5)(A))

"Disclosure” means permitting access 
or the release, transfer, or other 
communication of education records of 
the student or the personally identifiable

information contained therein, orally or 
in writing, or by electronic means, or by 
any other means to any party.
(20 U.S.C. 1232g(b)(l))

"Educational institution” or 
"educational agency or institution” 
means any public or private agency or 
institution which is the recipient of 
funds under any Federal program 
referenced in § 99.1(a). The term refers 
to the agency or institution recipient as 
a whole, including all of its components 
(such as schools or departments in a 
university) and shall not be read to refer 
to one or more of these components 
separate from that agency or institution.
(20 U.S.C. 1232g(a)(3))

"Education records” (a) means those 
records which: (1) Are directly related to 
a student, and (2) are maintained by an 
educational agency or institution or by a 
party acting for the agency or institution.

(b) The term does not include:
(1) Records of instructional, 

supervisory, and administrative 
personnel and educational personnel 
ancillary thereto which:

(1) Are in the sole possession of the 
maker thereof, and

(ii) Are not accessible or revealed to 
any other individual except a substitute. 
For the purpose of this definition, a 
"substitute” means an individual who 
performs on a temporary basis the 
duties of the individual who made the 
record, and does not refer to an 
individual who permanently succeeds 
the maker of the record in his or her 
position.

(2) Records of a law enforcement unit 
of an educational agency or institution 
which are:

(i) Maintained apart from the records 
described in paragraph (a) of this 
definition;

(ii) Maintained solely for law 
enforcement purposes, and

(iii) Not disclosed to individuals other 
than law enforcement officials of the 
same jurisdiction; Provided, That 
education records maintained by the 
educational agency or institution are not 
disclosed to the personnel of the law 
enforcement unit.

(3) (i) Records relating to an individual 
who is employed by an eduqational 
agency or institution which:

(A) Are made and maintained in the 
normal course of business;

(B) Relate exclusively to the 
individual in that individual’s capacity 
as an employee, and

(C) Are not available for use for any 
other purpose.

(ii) This paragraph does not apply to 
records relating to an individual in 
attendance at the agency or institution

who is employed as a result of his or her 
status as a student.

(4) Records relating to an eligible 
student which are:

(i) Created or maintained by a 
physician, psychiatrist, psychologist, or 
other recognized professional or 
paraprofessional acting in his or her 
professional or paraprofessional 
capacity, or assisting in that capacity;

(ii) Created, maintained, or used only 
in connection with the provision of 
treatment to the student, and

(iii) Not disclosed to anyone other 
than individuals providing the 
treatment; Provided, That the records 
can be personally reviewed by a 
physician or other appropriate 
professional of the student’s choice. For 
the purpose of this definition, 
"treatment” does not include remedial 
educational activities or activities which 
are part of the program of instruction at 
the educational agency or institution.

(5) Records of an educational agency 
or institution which contain only 
information relating to a person after 
that person was no longer a student at 
the educational agency or institution. An 
example would be information collected 
by an educational agency or institution 
pertaining to the accomplishments of its 
alumni.
(20 U.S.C. 1232g(a)(4))

"Eligible student” means a student 
who has attained eighteen years of age, 
or is attending an institution of 
postsecondary education.
(20 U.S.C. I232g(d))

“Financial Aid”, as used in § 99.31(a)
(4), means a payment of funds provided 
to an individual (or a payment in kind of 
tangible or intangible property to the 
individual) which is conditioned on the 
individual’s attendance at an 
educational agency or institution.
(20 U.S.C. 1232g(b)(l)(D))

"Institution of postsecondary 
education” means an institution which 
provides education to students beyond 
the secondary school level; “secondary 
school level” means the educational 
level (not beyond grade 12) at which 
secondary education is provided, as 
determined under State law.
(20 U.S.C. 1232g(d))

“Panel” means the body which will 
adjudicate cases under procedures set 
forth in §§ 99.65-99.67.

"Parent” includes a parent, a 
guardian, or an individual acting as a 
parent of a student in the absence of a 
parent or guardian. An educational 
agency or institution may presume the 
parent has the authority to exercise the 
rights inherent in the Act unless the
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agency or institution has been provided 
with evidence that there is a State law 
or court order governing such matters as 
divorce, separation or custody, or a 
legally binding instrument which 
provides to the contrary.

“Party” means an individual, agency, 
institution or organization.
(20 U.S.C. 1232g(b)(4)(A))

“Personally identifiable” means that 
the data or information includes (a) the 
name of a student, the student's parent, 
or other family member, (b) the address 
of the student, (c) a personal identifier, 
such as the student’s social security 
number or student number, (d) a list of 
personal characteristics which would 
make the student’s identity easily 
traceable, or (e) other information which 
would make the student’s identity easily 
traceable.
(20 U.S.C. 1232g)

“Record” means any information or 
data recorded in any medium, including, 
but not limited to: handwriting, print, 
tapes, film, microfilm, and microfiche.
(20 U.S.C. 1232g)

“Secretary” means the Secretary of 
the U.S. Department of Education.
(20 U.S.C. 1232g)

“Student” (a) includes any individual 
with respect to whom an educational 
agency or institution maintains 
education records.

(b) The term does not include an 
individual who has not been in 
attendance at an educational agency or 
institution. A person who has applied 
for admission to, but has never been in 
attendance at a component unit of an 
institution of postsecondary education 
(such as the various colleges or schools 
which comprise a university), even if 
that individual is or has been in 
attendance at another component unit of 
that institution of postsecondary 
education, is not considered to be a 
student with respect to the component 
to which an application for admission 
has been made.
(20 U.S.C. 1232g(a)(5))

§ 99.4 Student rights.
(a) For the purposes of this part, 

whenever a student has attained 
eighteen years of age, or is attending an 
institution of postsecondary education, 
the rights accorded to and the consent 
required of the parent of the student 
shall thereafter only be accorded to and 
required of the eligible student.

(b) The status of an eligible student as 
a dependent of his or her parents for the 
purposes of § 99.31(a)(8) does not 
otherwise affect the rights accorded to

and the consent required of the eligible 
student by paragraph (a) of this section.
(20 U.S.C. 1232g(d))

(c) Section 438 of the Act and the 
regulations in this part shall not be . 
construed to preclude educational 
agencies or institutions from according 
to students rights in addition to those 
accorded to parents of students.

§ 99.5 Formulation of institutional policy 
and procedures.

(a) Each educational agency or 
institution shall, consistent with the 
minimum requirements of section 438 of 
the Act and this part, formulate and 
adopt a policy of—

(1) Informing parents of students or 
eligible students of their rights under 
§ 99.6;

(2) Permitting parents of students or 
eligible students to inspect and review 
the education records of the student in 
accordance with § 99.11, including at 
least:

(i) A statement of the procedure to be 
followed by a parent or an eligible 
student who requests to inspect and 
review the education records of the 
student;

(ii) With an understanding that it may 
not deny access to an education record, 
a description of the circumstances in 
which the agency or institution feels it 
has a legitimate cause to deny a request 
for a copy of such records;

(iii) A schedule of fees for copies, and
(iv) A listing of the types and 

locations of education records 
maintained by the educational agency or 
institution and the titles and addresses 
of the officials responsible for those 
records;

(3) Not disclosing personally 
identifiable information from the 
education records of a student without 
the prior written consent of the parent of 
the student or the eligible student, 
except as otherwise permitted by
§§ 99.31 and 99.37; the policy shall 
include, at least: (i) A statement of 
whether the educational agency or 
institution will disclose personally 
identifiable information from the 
education records of a student under 
§ 99.31(a)(1) and, if so, a specification of 
the criteria for determining which 
parties are “school officials” and what 
the educational agency or institution 
considers to be a “legitimate 
educational interest”, and (ii) a 
specification of the personally 
identifiable information to be designated 
as directory information under § 99.37;

(4) Maintaining the record of 
disclosures of personally identifiable 
information from the education records 
of a student required to be maintained

by § 99.32, and permitting a parent or an 
eligible student to inspect that record;

(5) Providing a parent of the student or 
an eligible student with an opportunity 
to seek the correction of education 
records of the student through a request 
to amend the records or a hearing under 
Subpart C, and permitting the parent of 
a student or an eligible student to place 
a statement in the education records of 
the student as provided in § 99.21(c);

(b) The policy required to be adopted 
by paragraph (a) of this section shall be 
in writing and copies shall be made 
available upon request to parents of 
students and to eligible students.
(20 U.S.C. 1232g(e) and (f)}

§ 99.6 Annual notification of rights.
(a) Each educational agency or 

institution shall give parents ofstudents 
in attendance or eligible students in 
attendance at the agency or institution 
annual notice by such means as are 
reasonably likely to inform them of the 
following:

(1) Their rights under section 438 of 
the Act, the regulations in this part, and 
the policy adopted under § 99.5; the 
notice shall also inform parents of 
students or eligible students of the 
locations where copies of the policy may 
be obtained; and

(2) The right to file complaints under 
§ 99.63 concerning alleged failures by 
the educational agency or institution to 
comply with the requirements of section 
438 of the Act and this part.

(b) Agencies and institutions of 
elementary and secondary education 
shall provide for the need to effectively 
notify parents of students identified as 
having a primary or home language 
other than English.
(20 U.S.C. 1232g(e))

§ 99.7 Limitations on waivers.
(a) Subject to the limitations in this 

section and § 99.12, a parent of a student 
or a student may waive any of his or her 
rights under section 438 of the Act or 
this part. A waiver shall not be valid 
unless in writing and signed by the 
parent or student, as appropriate.

(b) An educational agency or 
institution may not require that a parent 
of a student or student waive his or her 
rights under section 438 of the Act or 
this part. This paragraph does not 
preclude an educational agency or 
institution from requesting such a 
waiver.

(c) An individual who is an applicant 
for admission to an institution of 
postsecondary education or is a student 
in attendance at an institution of 
postsecondary education may waive his 
or her right to inspect and review
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confidential letters and confidential 
statements of recommendation 
described in § 99.12(a)(3) except that the 
waiver may apply to confidential letters 
and statements only if: (1) The applicant 
or student is, upon request, notified of 
the names of all individuals providing 
the letters or statements: (2) the letters 
or statements are used only for the 
purpose for which they were originally 
intended, and (3) such waiver is not 
required by the agency or institution as 
a condition of admission to or receipt of 
any other service or benefit from the 
agency or institution.

(d) All waivers under paragraph (c) of 
this section must be executed by the 
individual, regardless of age, rather than 
by the parent of the individual.

(e) A waiver under this section may 
be made with respect to specified 
classes of: (1) Education records, and (2) 
persons or institutions.

(f) (1) A waiver under this section may 
be revoked with respect to any actions 
occurring after the revocation.

(2) A revocation under this paragraph 
must be in writing.

(3) If a parent of a student executes a 
waiver under this section, that waiver 
may be revoked by the student at any 
time after he or she becomes an eligible 
student.
(20 U.S.C. 1232g(a)(l) (B) and (C))

§ 99.8 Fees.
(a) An educational agency or 

institution may charge a fee for copies of 
education records which are made for 
the parents of students, students, and 
eligible students under section 438 of the 
Act and this part; Provided, That the fee 
does not effectively prevent the parents 
and students from exercising their right 
to inspect and review those records.

(b) An educational agency or 
institution may not charge a fee to 
search for or to retrieve the education 
records of a student.
(20 U.S.C. 1232g(a)(l))

Subpart B—Inspection and Review of 
Education Records

§ 99.11 Right to inspect and review 
education records.

(a) Each educational agency or 
institution, except as may be provided 
by § 99.12, shall permit the parent of a 
student or an eligible student who is or 
has been in attendance at the agency or 
institution, to inspect and review the 
education records of the student. The 
agency or institution shall comply with a 
request within a reasonable period of 
time, but in no case more than 45 days 
after the request has been made.

(b) The right to inspect and review 
education records under paragraph (a) 
of this section includes:

(1) The right to a response from the 
educational agency or institution to 
reasonable requests for explanations 
and interpretations of the records; and

(2) The right to obtain copies of the 
records from the educational agency or 
institution where failure of the agency or 
institution to provide the copies would 
effectively prevent a parent or eligible 
student from exercising the right to 
inspect and review the education 
records.

(c) An educational agency or 
institution may presume that either 
parent of the student has authority to 
inspect and review the education 
records of the student unless the agency 
or institution has been provided with 
evidence that there is a legally binding 
instrument, or a State law or court order 
governing such matters as divorce, 
separation or custody, which provides to 
the contrary.

§ 99.12 Limitations on right to inspect and 
review education records at the 
postsecondary level.

(a) An institution of postsecondary 
education is not required by section 438 
of the Act or this part to permit a 
student to inspect and review the 
following records:

(1) Financial records and statements 
of their parents or any information 
contained therein;

(2) Confidential letters and 
confidential statements of 
recommendation which were placed in 
the education records of a student prior 
to January 1,1975; Provided, That:

(i) The letters and statements were 
solicited with a written assurance of 
confidentiality, or sent and retained 
with a documented understanding of 
confidentiality, and

(ii) The letters and statements are 
used only for the purposes for which 
they were specifically intended;

(3) Confidential letters of 
recommendation and confidential 
statements of recommendation which 
were placed in the education records of 
the student after January 1,1975:

(i) Respecting admission to an 
educational institution;

(ii) Respecting an application for 
employment, or

(iii) Respecting the receipt of an honor 
or honorary recognition; Provided, That 
the student has waived his or her right 
to inspect and review those letters and 
statements of recommendation under
§ 99.7(c).
(20 U.S.C. 1232g(a)(l)(B)) ,

(b) If the education records of a 
student contain information on more 
than one student, the parent of the 
student or the eligible student may 
inspect and review or be informed of 
only the specific information which 
pertains to that student.
(20 U.S.C 1232g(a)(l)(A))

§ 99.13 Limitation on destruction of 
education records.

An educational agency or institution 
is not precluded by section 438 of the 
Act or this part from destroying 
education records, subject to the 
following exceptions:

(a) The agency or institution may not 
destroy any education records, if there is 
an outstanding request to inspect and 
review them under § 99.11;

(b) Explanations placed in the 
education record under § 99.21 shall be 
maintained as provided in § 99.21(d), 
and

(c) The record of access required 
under § 99.32 shall be maintained for as 
long as the education record to which it 
pertains is maintained.
(20 U.S.C. 1232g(f))

Subpart C—Amendment of Education 
Records
§ 99.20 Request to amend education 
records.

• (a) The parent of a student or an 
eligible student who believes that 
information contained in the education 
records of the student is inaccurate or 
misleading or violates the privacy or 
other rights of the student may request 
that the educational agency or 
institution which maintains the records 
amend them.

(b) The educational agency or 
institution shall decide whether to 
amend the education records of the 
student in accordance with the request 
within a reasonable period of time of 
receipt of the request.

(c) If the educational agency or 
institution decides to refuse to amend 
the education records of the student in 
accordance with the request it shall so 
inform the parent of the student or the 
eligible student of the refusal, and 
advise the parent or the eligible student 
of the right to a hearing under § 99.21.
(20 U.S.C. 1232g(a)(2))

§ 99.21 Right to a hearing.
(a) An educational agency or 

institution shall, on request, provide an 
opportunity for a hearing in order to 
challenge die content of a student’s 
education records to insure that 
information in the education records of 
the student is not inaccurate, misleading 
or otherwise in violation of the privacy
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or other rights of students. The hearing 
shall be conducted in accordance with 
§ 99.22.

(b) If, as a result of the hearing, the 
educational agency or institution 
decides that the information is 
inaccurate, misleading or otherwise in 
violation of the privacy or other rights of 
students, it shall amend the education 
records of the student accordingly and 
so inform the parent of the student or 
the eligible student in writing.

(c) If, as a result of the hearing, the 
educational agency or institution 
decides that the information is not 
inaccurate, misleading or otherwise in 
violation of the privacy or other rights of 
students, it shall inform the parent or 
eligible student of the right to place in 
the education records of the student a 
statement commenting upon the 
information in the education records 
and/or setting forth any reasons for 
disagreeing with the decision of the 
agency or institution.

(d) Any explanation placed in the 
education records of the student under 
paragraph (c) of this section shall:

(1) Be maintained by the educational 
agency or institution as part of the 
education records of the student as long 
as the record or contested portion 
thereof is maintained by the agency or 
institution, and

(2) If the education records of the 
student or the contested portion thereof 
is disclosed by the educational agency 
or institution to any party, the 
explanation shall also be disclosed to 
that party.
(20U.S.C. 1232g(a)(2))

§ 99.22 Conduct of the hearing.
The hearing required to be held by 

§ 99.21(a) shall be conducted according 
to procedures which shall include at 
least the following elements:

(a) The hearing shall be held within a 
reasonable period of time after the 
educational agency or institution has 
received the request, and the parent of 
the student or the eligible student shall 
be given notice of the date, place and 
time reasonably in advance of thé 
hearing;

(b) The hearing may be conducted by 
any party, including an official of the 
educational agency or institution, who 
does not have a direct interest in the 
outcome of the hearing;

(c) The parent of the student or the 
eligible student shall be afforded a full 
and fair opportunity to present evidence 
relevant to the issues raised under
§ 99.21, and may be assisted or 
represented by individuals of his or her 
choice at his or her own expense, 
including an attorney;

(d) The educational agency or 
institution shall make its decision in 
writing within a reasonable period of 
time after the conclusion of the hearing; 
and

(e) The decision of the agency or 
institution shall be based solely upon 
the evidence presented at the hearing 
and shall include a summary of the 
evidence and the reasons for the 
decision.
(20 U.S.C. 1232g(a)(2))

Subpart D—Disclosure of Personally 
Identifiable Information From 
Education Records
§ 99.30 Prior consent for disclosure 
required.

(a) (1) An educational agency or 
institution shall obtain the written 
consent of the parent of a student or the 
eligible student before disclosing 
personally identifiable information from 
the education records of a student, other 
than directory information, except as 
provided in § 99.31.

(2) Consent is not required under this 
section where the disclosure is to (i) the 
parent of a student who is not an 
eligible student, or (ii) the student 
himself or herself.

(b) Whenever written consent is 
required, an educational agency or 
institution may presume that the parent 
of the student or the eligible student 
giving consent has the authority to do so 
unless the agency or institution has been 
provided with evidence that there is a 
legally binding instrument, or a State 
law or court order governing such 
matters as divorce, separation or 
custody, which provides to the contrary.

(c) The written consent required by 
paragraph (a) of this section must be 
signed and dated by the parent of the 
student or the eligible student giving the 
consent and shall include:

(1) A specification of the records to be 
disclosed,

(2) The purpose or purposes of the 
disclosure, and

(3) The party or class of parties to 
whom the disclosure may be made.

(d) When a disclosure is made 
pursuant to paragraph (a) of this section, 
the educational agency or institution 
shall, upon request, provide a copy of 
the record which is disclosed to the 
parent of the student or the eligible 
student, and to the student who is not an 
eligible student if so requested by the 
student’s parents.
(20 U.S.C. 1232g(b)(l) and (b)(2)(A))

§ 99.31 Prior consent for disclosure not 
required.

(a) An educational agency or 
institution may disclose personally

identifiable information from the 
education records of a student without 
the written consent of the parent of the 
student or the eligible student if the 
disclosure is—

(1) To other school officials, including 
teachers, within the educational 
institution or local educational agency 
who have been determined by the 
agency or institution to have legitimate 
educational interests;

(2) To officials of another school or 
school system in which the student 
seeks or intends to enroll, subject to the 
requirements set forth in § 99.34;

(3) Subject to the conditions set forth 
in § 99.35, to authorized representatives 
of:

(i) The Comptroller General of the 
United States,

(ii) The Secretary, or
(iii) State educational authorities;
(4) In connection with financial aid for 

which a student has applied or which a 
student has received; Provided, That 
personally identifiable information from 
the education records of the student 
may be disclosed only as may be 
necessary for such purposes as:

(i) To determine the eligibility of the 
student for financial aid,

(ii) To determine the amount of the 
financial aid,

(iii) To determine the conditions 
which will be imposed regarding the 
financial aid, or

(iv) To enforce the terms or conditions 
of the financial aid;

(5) To State and local officials or 
authorities to whom information is 
specifically required to be reported or 
disclosed pursuant to State statute 
adopted prior to November 19,1974.
This subparagraph applies only to 
statutes which require that specific 
information be disclosed to State or 
local officials and does not apply to 
statutes which permit but do not require 
disclosure. Nothing in this paragraph 
shall prevent a State from further 
limiting the number or type of State or 
local officials to whom disclosures are 
made under this subparagraph;

(6) To organizations conducting 
studies for, or on behalf of, educational 
agencies or institutions for the purpose 
of developing, validating, or 
administering predictive tests, 
administering student aid programs, and 
improving instruction; Provided, That 
the studies are conducted in a manner 
which will not permit the personal 
identification of students and their 
parents by individuals other than 
representatives of the organization and 
the information will be destroyed when 
no longer needed for the purposes for 
which the study was conducted; the 
term "organizations” includes, but is not
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limited to, Federal, State and local 
agencies, and independent 
organizations;

(7) To accrediting organizations in 
order to carry out their accrediting 
functions;

(8) To parents of a dependent student, 
as defined in section 152 of the Internal 
Revenue Code of 1954;

(9) To comply with a judicial order or 
lawfully issued subpoena; Provided, 
That the educational agency or 
institution makes a reasonable effort to 
notify the parent of the student or the 
eligible student of the order or subpoena 
in advance of compliance therewith; and

(10) To appropriate parties in a health 
or safety emergency subject to the 
conditions set forth in § 99.36.

(b) This section shall not be construed 
to require or preclude disclosure of any 
personally identifiable information from 
the education records of a student by an 
educational agency or institution to the 
parties set forth in paragraph (a) of this 
section.
(20 U.S.C. 1232g(b)(l))
§ 99.32 Record of requests and 
disclosures required to be maintained.

(a) An educational agency or 
institution shall for each request for and 
each disclosure of personally 
identifiable information from the 
education records of a student, maintain 
a record kept with the education records 
of the student which indicates:

(1) The parties who have requested or 
obtained personally identifiable 
information from the education records 
of the student, and

(2) The legitimate interests these 
parties had in requesting or obtaining 
the information.

(b) Paragraph (a) of this section does 
not apply:

(i) To requests by or disclosure to a 
parent of a student or an eligible 
student;

(11) To requests by or disclosures to 
school officials under § 99.31(a)(1);

(iii) If there is written consent of a 
parent of a student or an eligible 
student, or

(iv) To requests for or disclosure of 
directory information under § 99.37.

(c) The record of requests and 
disclosures may be inspected;

(1) By the parent of die student or the 
eligible student,

(2) By the school official and his or her 
assistants who are responsible for the 
custody of the records, and

(3) For the purpose of auditing the 
recordkeeping procedures of the 
educational agency or institution by the 
parties authorized in, and under the 
conditions set forth in § 99.31(a) (1) and
(3).
(20 U.S.C. 1232g(b)(4)(A))

§ 99.33 Limitation on redisclosure.
(a) An educational agency or 

institution may disclose personally 
identifiable information from the 
education records of a student only on 
the condition that the party to whom the 
information is disclosed will not 
disclose the information to any other 
party without the prior written consent 
of the parent of the student or the 
eligible student, except that the 
personally identifiable information 
which is disclosed to an institution, 
agency or organization may be used by 
its officers, employees and agents, but 
only for the purposes for which the 
disclosure was made.

(b) Paragraph (a) of this section does 
not preclude an agency or institution 
from disclosing personally identifiable 
information under § 99.31 with the 
understanding that the information will 
be redisclosed to other parties under 
that section; Provided, That the 
recordkeeping requirements of § 99,32 
are met with respect to each of those 
parties.

(c) An educational agency or 
institution shall, except for the 
disclosure of directory information 
under § 99.37, inform the party to whom 
a disclosure is made of the requirement 
set forth in paragraph (a) of this section.

(20 U.S.C. 1232g(b)(4)(B))

§ 99.34 Conditions for disclosure to 
officials of other schools and school 
systems.

(a) An educational agency or 
institution transferring the education 
records of a student pursuant to 
§ 99.31(a)(2) shall:

(1) Make a reasonable attempt to 
notify the parent of the student or the 
eligible student of the transfer of die 
records at the last known address of the 
parent or eligible student, except:

(1) When the transfer of the records is 
initiated by the parent or eligible 
student at the sending agency or 
institution, or

(ii) When the agency or institution 
includes a notice in its policies and 
procedures formulated under § 99.5 that 
it forwards education records on request 
to a school in which a student seeks or 
intends to enroll; the agency or 
institution does not have to provide any 
further notice of the transfer;

(2) Provide the parent of the student or 
the eligible student, upon request, with a 
copy of the education records which 
have been transferred; and

(3) Provide the parent of the student or 
the eligible student, upon request, with 
an opportunity for a hearing under 
Subpart C of this part.

(b) If a student is enrolled in more 
than one school, or receives services 
from more than one school, the schools 
may disclose information from the 
education records of the student to each 
other without obtaining the written 
consent of the parent of the student or  ̂
the eligible student; Provided, That the 
disclosure meets the requirements of 
paragraph (a) of this section.
(20 U.S.C. 1232g(b)(l)(B))

§ 99.35 Disclosure to certain Federal and 
State officials for Federal program 
purposes.

(a) Nothing in section 438 of the Act or 
this part shall preclude authorized 
representatives of officials listed in
§ 99.31(a)(3) from having access to 
student and other records which may be 
necessary in connection with the audit 
and evaluation of Federally supported 
education programs, or in connection 
with the enforcement of or compliance 
with the Federal legal requirements 
which relate to these programs.

(b) Except when the consent of the 
parent of a student or an eligible student 
has been obtained under § 99.30, or 
when the collection of personally 
identifiable information is specifically 
authorized by Federal law, any data 
collected by officials listed in
§ 99.31(a)(3) shall be protected in a 
manner which will not permit the 
personal identification of students and 
their parents by other than those 
officials, and personally identifiable 
data shall be destroyed when no longer 
needed for such audit, evaluation, or 
enforcement of or compliance with 
Federal legal requirements. 20 U.S.C. 
1232g(b)(3))

§ 99.36 Conditions for disclosure in health 
and safety emergencies.

(a) An educational agency or 
institution may disclose personally 
identifiable information from the 
education records of a student to 
appropriate parties in connection with 
an emergency if knowledge of the 
information is necessary to protect the 
health or safety of the student or other 
individuals.

(b) The factors to be taken into 
account in determining whether 
personally identifiable information from 
the education records of a student may 
be disclosed under this section shall 
include the following:

(1) The seriousness of the threat to the 
health or safety of the student or other 
individuals;

(2) The need for the information to 
meet the emergency;

(3) Whether the parties to whom the 
information is disclosed are in a position 
to deal with the emergency; and
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(4) The extent to which time is of the 
essence in dealing with the emergency.
(c) Paragraph (a) of this section shall 

be strictly construed.
(20 U.S.C. 1232g(b)(l)(I))

§ 99.37 Conditions for disclosure of 
directory information.

(a) An educational agency or 
institution may disclose personally 
identifiable information from the 
education records of a student who is in 
attendance at the institution or agency if 
that information has been designated as 
directory information (as defined in
§ 99.3) under paragraph (c) of this 
section.

(b) An educational agency or 
institution may disclose directory 
information from the education records 
of an individual who is no longer in 
attendance at the agency or institution 
without following the procedures under 
paragraph (c) of this section.

(c) An educational agency or 
institution which wishes to designate 
directory information shall give public 
notice of the following:
(1) The categories of personally 

identifiable information which the 
institution has designated as directory 
information;
(2) The right of the parent of the 

student or the eligible student to refuse 
to permit the designation of any or all of 
the categories of personally identifiable 
information with respect to that student 
as directory information; and

(3) The period of time within which 
the parent of the student or the eligible 
student must inform the agency or 
institution in writing that such 
personally identifiable information is 
not to be designated as directory 
information with respect to that student 
(20 U.S.C. 1232g(a)(5) (A) and (B)}
Subpart E—Enforcement
§ 99.60 Office and review board.

(a) The Secretary is required to 
establish or designate an office and a 
review board under section 438(g) of the 
Act. The office will investigate, process, 
and review violations, and complaints 
which may be filed concerning alleged 
violations of the provisions of section 
438 of the Act^md the regulations in this 
part. The review board will adjudicate 
cases referred to it by the office under 
the procedures set forth in §§ 99.65- 
99.67.
(b) The following is the address of the 

office which has been designated under 
paragraph (a) of this section: The Family 
Educational Rights and Privacy Act 
Office (FERPA), Department of 
Education, 400 Maryland Avenue, S.W., 
Washington, D.C. 20202.
(20 U.S.C. 1232g(g))

§ 99.61 Conflict with State or local law.
An educational agency or institution 

which determines that it cannot comply 
with the requirements of section 438 of 
the Act or of this part because a State o f 
local law conflicts with the provisions of 
section 438 of the Act or the regulations 
in this part shall so advise the office 
designated under § 99.60(b) within 45 
days of any such determination, giving 
the text and legal citation of the 
conflicting law.

(20U.S.C. 1232g(f))

§ 99.62 Reports and records.
Each educational agency or institution 

shall (a) submit reports in the form and 
containing such information as the 
Office of the Review Board may require 
to carry out their functions under this 
part, and (b) keep the records and afford 
access thereto as the Office or the 
Review Board may find necessary to 
assure the correctness of those reports 
and compliance with the provisions of 
sections 438 of the Act and this part.

(20 U.S.C. 1232g (f) and (g))

§ 99.63 Complaint procedure.
(a) Complaints regarding violations of 

rights accorded parents and eligible 
students by section 438 of the Act or the 
regulations in this part shall be 
submitted to the Office in writing.

(b) (1) The Office will notify each 
complainant and the educational agency 
or institution against which the violation 
has been alleged, in writing, that the 
complaint has been received.

(2) The notification to the agency or 
institution under paragraph (b)(1) of this 
section shall include the substance of 
the alleged violation and the agency or 
institution shall be given an opportunity 
to submit a written response.

(c) (1) The Office will investigate all 
timely complaints received to determine 
whether there has been a failure to 
comply with the provisions of section 
438 of the Act or the regulations in this 
part, and may permit further written or 
oral submissions by both parties.

(2) Following its investigation the 
Office will provide written notification 
of its findings and the basis for such 
findings, to the complainant and the 
agency or institution involved.

(3) If  the Office finds that there has 
been a failure to comply, it will include 
in Its notification under paragraph (c)(2) 
of this section, the specific steps which 
must be taken by the agency or 
educational institution to bring the 
agency or institution into compliance.
The notification shall also set forth a 
reasonable period of time, given all of 
the circumstances of the case, for the

agency or institution to voluntarily 
comply.

(d) If the educational agency or 
institution does not come into 
compliance within the period of time set 
under paragraph (c)(3) of this section, 
the matter will be referred to the Review 
Board for a hearing under § § 99.64- 
99.67, inclusive.
(20 U.S.C. 1232g(f))

§ 99.64 Termination of funding.
If the Secretary, after reasonable 

notice and opportunity for a hearing by 
the Review Board, (a) finds that an 
educational agency or institution has 
failed to comply with the provisions of 
section 438 of the Act, or the regulations 
in this part, and (b) determines that 
compliance cannot be secured by 
voluntary means, he shall issue a 
decision, in writing, that no funds under 
any of the Federal programs referenced 
in § 99.1(a) shall be made available to 
that educational agency or institution 
(or, at the Secretary’s discretion, to the 
unit of the educational agency or 
institution affected by the failure to 
comply) until there is no longer any such 
failure to comply.
(20 U.S.C. 1232g(fj)

§ 99.65 Hearing procedures.
(a) Panels. The Chairman of the 

Review Board shall designate Hearing 
Panels to conduct one or more hearings 
under § 99.64. Each Panel shall consist 
of not less than three members of the 
Review Board. The Review Board may, 
at its discretion, sit for any hearing or 
class of hearings. The Chairman of the 
Review Board shall designate himself or 
any other member of a Panel to serve as 
Chairman.

(b) Procedural rules. (1) With respect 
to hearings involving, in the opinion of 
the Panel, no dispute as to a material 
fact the resolution of which would be 
materially assisted by oral testimony, 
the Panel shall take appropriate steps to 
afford to each party to the proceeding an 
opportunity for presenting his case at 
the option of the Panel (i) in whole or in 
part in writing or (ii) in an informal 
conference before the Panel which shall 
afford each party: (A) Sufficient notice 
of the issues to be considered (where 
such notice has not previously been 
afforded); and (B) an opportunity to be 
represented by counsel.

(2) With respect to hearings involving 
a dispute as to a material fact the 
resolution of which would be materially 
assisted by oral testimony, the Panel 
shall afford each party an opportunity, 
which shall include, in addition to 
provisions required by subparagraph
(l)(ii) of this paragraph, provisions
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designed to assure to each party the 
following:

(i) An opportunity for a record of the 
proceedings;

(ii) An opportunity to present 
witnesses on the party’s behalf; and

(iii) An opportunity to cross-examine 
other witnesses either orally or through 
written interrogatories.
(20 U.S.C. 1232g(g))

§ 99.66 Hearing before Panel or a Hearing 
Officer.

A hearing pursuant to § 99.65(b)(2) 
shall be conducted, as determined by 
the Panel Chairman, either before the 
Panel or a hearing officer. The hearing 
officer may be (a) one of the members of 
the Panel or (b) a nonmember who is 
appointed as a hearing examiner under 
5 U.S.C. 3105.
(20 U.S.C. I232g(g))

§ 99.67 Initial decision; final decision.
(a) The Panel shall prepare an initial 

written decision, which shall include 
findings of fact and conclusions based 
thereon. When a hearing is conducted 
before a hearing officer alone, the 
hearing officer shall separately find and 
state the facts and conclusions which 
shall be incorporated in the initial 
decision prepared by the Panel.

(b) Copies of the initial decision shall 
be mailed promptly by the Panel to each 
party (or to the party’s counsel), and to 
the Secretary with a notice affording the 
party an opportunity to submit written 
comments thereon to the Secretary 
within a specified reasonable time.

(c) The initial decision of the Panel 
transmitted to the Secretary shall 
become the final decision of the 
Secretary, unless, within 25 days after 
the expiration of the time for receipt of 
written comments, the Secretary advises 
the Review Board in writing of his 
determination to review the decision.

(d) In any case in which the Secretary 
modifies or reverses the initial decision 
of the Panel, he shall accompany that 
action with a written statement of the 
grounds for the modification or reversal, 
which shall promptly be filed with the 
Review Board.

(e) Review of any initial decision by 
the Secretary shall be based upon the 
decision, the written record, if any, of 
the Panel’s proceedings, and written 
comments or oral arguments by the 
parties, or by their counsel, to the 
proceedings.

(f) No decision under this section shall 
become final until it is served upon the 
educational agency or institution 
involved or its attorney.
(20 U.S.C. 1232g(g))

3. The following parts are added to 
Title 34, Subtitle B, Chapter I:
Subtitle B—Regulations of the Offices of the 
Department of Education
Chapter I—Office for Civil Rights
Part
100 Nondiscrimination under programs receiving Federal

assistance through the Department of Education 
effectuation of Title VI of the Civil Rights Act of 
1964.

101 Practice and procedure for hearings under Part 100
of this Title.

104 Nondiscrimination on the basis of handicap in pro
grams and activities receiving or benefiting from 
Federal financial assistance.

106 Nondiscrimination on the basis of sex in education 
programs and activities receiving or benefiting 
from Federal financial assistance.

PART 100—NONDISCRIMINATION 
UNDER PROGRAMS RECEIVING 
FEDERAL ASSISTANCE THROUGH 
THE DEPARTMENT OF EDUCATION 
EFFECTUATION OF TITLE VI OF THE 
CIVIL RIGHTS ACT OF 1964

Sec.
100.1 Purpose.
100.2 Application of this regulation.
100.3 Discrimination prohibited.
100.4 Assurances required.
100.5 Illustrative application.100.6 Compliance information.
100.7 Conduct of investigations.
100.8 Procedure for effecting compliance.
100.9 Hearings.
100.10 Decisions and notices.
100.11 Judicial review.
100.12 Effect on other regulations; forms and 

instructions.
100.13 Definitions.
Appendix A—-Federal financial assistance to 

which these regulations apply.
Appendix B—Guidelines for eliminating 

discrimination and denial of services on 
the basis of race, color, national origin, 
sex, and handicap in vocational 
education programs.

Authority: Sec. 602, 78 Stat. 252; 42 U.S.C. 
2000d-l, unless otherwise noted.

§ 100.1 Purpose.
The purpose of this part is to 

effectuate the provisions of title VI of 
the Civil Rights Act of 1964 (hereafter 
referred to as the "Act”) to the end that 
no person in the United States shall; on 
the ground of race, color, or national 
origin, be excluded from participation in, 
be denied the benefits of, or be 
otherwise subjected to discrimination 
under any program or activity receiving 
Federal financial assistance from the 
Department of Education.
(Sec. 601, Civil Rights Act of 1964; 78 Stat.
252; 42 U.S.C. 2000d)

§ 100.2 Application of this regulation.
This regulation applies to any 

program for which Federal financial 
assistance is authorized lo  be extended 
to a recipient under a law administered 
by the Department, including the

Federal assisted programs and activities 
listed in Appendix A of this regulation.
It applies to money paid, property 
transferred, or other Federal financial 
assistance extended after the effective 
date of the regulation pursuant to an 
application approved prior to such 
effective date. This regulation does not 
apply to (a) any Federal financial 
assistance by way of insurance or 
guaranty contracts, (b) money paid, 
property transferred, or other assistance 
extended before the effective date of 
this regulation, (c) the use of any 
assistance by any individual who is the 
ultimate beneficiary under any such 
program, or (d) any employment 
practice, under any such program, or 
any employer, employment agency, or 
labor organization, except to the extent 
described in § 100.3. The fact that a type 
of Federal assistance is not listed in 
Appendix A shall not mean, if Title VI 
of the Act is otherwise applicable, that a 
program is not coveredv Federal 
financial assistance under statutes now 
in force or hereinafter enacted may be 
added to this list by notice published in 
the Federal Register.
(Secs. 602,604, Civil Rights Act of 1964; 78 
Stat. 252, 253; 42 U.S.C. 2000d-l, 2000d-3)

§ 100.3 Discrimination prohibited.
(a) General. No person in the United 

States shall, on the ground of race, color, 
or national origin be excluded from 
participation in, be denied the benefits 
of, or be otherwise subjected to 
discrimination under any program to 
which this part applies.

(b) Specific discriminatory actions 
prohibited. (1) A recipient under any 
program to which this part applies may 
not, directly or through contractual or 
other arrangements, on ground of race, 
color, or national origin:

(i) Deny an individual any service, 
financial aid, or other benefit provided 
under the program;

(ii) Provide any service, financial aid, 
or other benefit to an individual which is 
different, or is provided in a different 
manner, from that provided to others 
under the program;

(iii) Subject an individual to 
segregation or separate treatment in any 
matter related to his receipt of any 
service, financial aid, or other benefit 
under the program;

(iv) Restrict an individual in any way 
in the enjoyment of any advantage or 
privilege enjoyed by others receiving 
any service, financial aid, or other 
benefit under the program;

(v) Treat an individual differently 
from others in determining whether he 
satisfies any admission, enrollment, 
quota, eligibility, membership or other
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requirement or condition which 
individuals must meet in order to be 
provided any service, financial aid, or 
other benefit provided under the 
program;

(vi) Deny an individual an opportunity 
to participate in the program through the 
provision of services or otherwise or 
afford him an opportunity to do so 
which is different from that afforded 
others under the program (including the 
opportunity to participate in the program 
as an employee but only to the extent 
set forth in paragraph (c) of this section).

(vii) Deny a person die opportunity to 
participate as a member of a planning or 
advisory body which is an integral part 
of the program.

(2) A recipient, in determining the 
types of services, financial aid, or other 
benefits, or facilities which will be 
provided under any such program, or the 
class of individuals to whom, or the 
situations in which, such services, 
financial aid, other benefits, or facilities 
will be provided under any such 
program, or the class of individuals to 
be afforded an opportunity to 
participate in any such program, may 
not, directly or through contractual or 
other arrangements, utilize criteria or 
methods of administration which have 
the effect of subjecting individuals to 
discrimination because of their race, 
color, or national origin, or have the 
effect of defeating or substantially 
impairing accomplishment of the 
objectives of the program as respect 
individuals of a particular race, color, or 
national origin.

(3) In determining the site or location 
of a facilities, an applicant or recipient 
may not make selections with the effect 
of excluding individuals from, denying 
them the benefits of, or subjecting them 
to discrimination under any programs to 
which this regulation applies, on the 
ground of race, color, or national origin; 
or with the purpose or effect of defeating 
or substantially impairing the 
accomplishment of the objectives of the 
Act or this regulation.

(4) As used in this section, the 
services, financial aid, or other benefits 
provided under a program receiving 
Federal financial assistance shall be 
deemed to include any service, financial 
aid, or other benefits provided in or 
through a facility provided with the aid 
of Federal financial assistance.

(5) The enumeration of specific forms 
of prohibited discrimination in this 
paragraph and paragraph (c) of this 
section does not limit the generality of 
the prohibition in paragraph (a) of this 
section.

(6) (i) In administering a program 
regarding which the recipient has 
previously discriminated against

persons on the ground of race, color, or 
national origin, the recipient must take 
affirmative action to overcome the 
effects of prior discrimination.

(ii) Even in the absence of such prior 
discrimination, a recipient in 
administering a program may take 
affirmative action to overcome the 
effects of conditions which resulted in 
limiting participation by persons of a 
particular race, color, or national origin.

(c) Employment practices. (1) Where a 
primary objective of the Federal 
financial assistance to a program to 
which this regulation applies is to 
provide employment, a recipient may 
not (directly or through contractual or 
other arrangements) subject an 
individual to discrimination on the 
ground of race, color, or national origin 
in its employment practices under such 
program (including recruitment or 
recruitment advertising, employment, 
layoff or termination, upgrading, 
demotion, or transfer, rates of pay or 
other forms of compensation, and use of 
facilities), including programs where a 
primary objective of the Federal 
financial assistance is (i) to reduce the 
employment of such individuals or to 
help them through employment to meet 
subsistence needs, (ii) to assist such 
individuals through employment to meet 
expenses incident to the commencement 
or continuation of their education or 
training, (iii) to provide work experience 
which contributes to the education or 
training of such individuals, or (iv) to 
provide remunerative activity to such 
individuals who because of handicaps 
cannot be readily absorbed in the 
competitive labor market. The following, 
under existing laws, have one of the 
above objectives as a primary objective:

(A) Projects under the Public Works 
Acceleration Act, Public Law 87-658,42 
U.S.C. 2641-2643.

(B) Work-study under the Vocational 
Education Act of 1963, as amended, 20 
U.S.C. 1371-1374.

(C) Programs assisted under laws 
listed in Appendix A as respects 
employment opportunities provided 
thereunder, or in facilities provided 
thereunder, which are limited, or for 
which preference is given, to students, 
fellows, or other persons in training for 
the same or related employments.

(D) Assistance to rehabilitation 
facilities under the Vocational 
Rehabilitation Act, 29 U.S.C. 32-34,41a 
and 41b.

(2) The requirements applicable to 
construction employment under any 
such program shall be those specified in 
or pursuant to Part III of Executive 
Order 11246 or any Executive order 
which supersedes it.

(3) Where a primary objective of the 
Federal financial assistance is not to 
provide employment, but discrimination 
on the ground of race, color, or national 
origin in the employment practices of 
the recipient or other persons subject to 
the regulation tends, on the ground of 
race, color, or national origin, to exclude 
individuals from participation in, to 
deny them the benefits of, or to subject 
them to discrimination under any 
program to which this regulation 
applies, the foregoing provisions of this 
paragraph (c) shall apply to the 
employment practices of the recipient or 
other persons subject to the regulation, 
to the extent necessary to assure 
equality of opportunity to, and 
nondiscriminatory treatment of, 
beneficiaries.

(d) Indian Health and Cuban Refugee 
Services. An individual shall not be 
deemed subjected to discrimination by 
reason of his exclusion from the benefits 
of a program limited by Federal law to 
individuals of a particular race, color, or 
national origin different from his.

(e) Medical emergencies. 
Notwithstanding the foregoing 
provisions of this section, a recipient of 
Federal financial assistance shall not be 
deemed to have failed to comply with 
paragraph (a) of this section if 
immediate provision of a service or 
other benefit to an individual is 
necessary to prevent his death or 
serious impairment of his health, and 
such service or other benefit cannot be 
provided except by or through a medical 
institution which refuses or fails to 
comply with paragraph (a) of this 
section.
(Sec. 601, 602, 604, Civil Rights Act of 1964; 78 
Stat. 252, 253,42 U.S.C. 2000d, 2000d-l, 
2000d-3)

§ 100.4 Assurances required.
(a) General. (1) Every application for 

Federal financial assistance to carry out 
a program to which this part applies, 
except a program to which paragraph (b) 
of this section applies, and every 
application for Federal financial 
assistance to provide a facility shall, as 
a condition to its approval and the 
extension of any Federal financial 
assistance pursuant to the application, 
contain or be accompanied by an 
assurance that the program will be 
conducted or the facility operated in 
compliance with all requirements 
imposed by or pursuant to this part. In 
the case of an application for Federal 
financial assistance to provide real 
property or structures thereon, the 
assurance shall obligate the recipient, 
or, in the case of a subsequent transfer, 
the transferee, for the period during
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which the real property or structures are 
used for a purpose for which the Federal 
financial assistance is extended or for 
another purpose involving the provision 
of similar services or benefits. In the 
case of personal property the assurance 
shall obligate the recipient for the period 
during which he retains ownership or 
possession of the property. In all other 
cases the assurance shall obligate the 
recipient for the period during which 
Federal financial assistance is extended 
pursuant to the application. The 
responsible Department official shall 
specify the form of the foregoing 
assurances for each program, and the 
extent to which like assurances will be 
required of subgrantees, contractors and 
subcontractors, transferees, successors 
in interest, and other participants in the 
program. Any such assurance shall 
include provisions which give the United 
States a right to seek its judicial 
enforcement.

(2) Where Federal financial assistance 
is provided in the form of a transfer of 
real property or interest therein from the 
Federal Government the instrument 
effecting or recording the transfer shall 
contain a covenant running with the 
land to assure nondiscrimination for the 
period during which the real property is 
used for a purpose for which the Federal 
financial assistance is extended or for 
another purpose involving the provision 
of similar services or benefits. Where no 
transfer of property is involved but 
property is improved with Federal 
financial assistance, the recipient shall 
agree to include such a covenant to any 
subsequent transfer of the property. 
Where the property is obtained from the 
Federal Government, such covenant 
may also include a condition coupled 
with a right to be reserved by the 
Department to revert title to the 
property in the event of a breach of the 
covenant where, in the discretion of the 
responsible Department official, such a 
condition and right of reverter is 
appropriate to the statute under which 
the real property is obtained and to the 
nature of the grant and the grantee. In 
the event a transferee of real property 
proposes to mortgage or otherwise 
encumber the real property as security 
for financing construction of new, or 
improvement of existing, facilities on 
such property for the purposes for which 
the property was transferred, the 
responsible Department official may 
agree, upon request of the transferee 
and if necessary to accomplish such 
financing, and upon such conditions as 
he deems appropriate, to forbear the 
exercise of such right to revert title for 
so long as the lien of such mortgage or 
other encumbrance remains effective.

(b) Continuing State programs. Every 
application by a State or a State agency 
to carry out a program involving 
continuing Federal financial assistance 
to which this regulation applies 
(including the Federal financial 
assistance listed in Part 2 of Appendix 
A) shall as a condition to its approval 
and the extension of any Federal 
financial assistance pursuant to the 
application (1) contain or be 
accompanied by a statement that the 
program is (or, in the case of a new 
program, will be) conducted in 
compliance with all requirements 
imposed by or pursuant to this 
regulation, and (2) provide or be 
accompanied by provision for such 
methods of administration for the 
program as are found by the responsible 
Department official to give reasonable 
assurance that the applicant and all 
recipients of Federal financial 
assistance under such program will 
comply with all requirements imposed 
by or pursuant to this regulation.

(c) Elementary and secondary 
schools. The requirements of paragraph
(a) or (b) of this section with respect to 
any elementary or secondary school or 
school system shall be deemed to be 
satisfied if such school or school system
(1) is subject to a final order of a court of 
the United States for the desegregation 
of such school or school system, and 
provides an assurance that it will 
comply with such order, including any 
future modification of such order, or (2) 
submits a plan for the desegregation of 
such school or school system which the 
responsible Department official 
determines is adequate to accomplish 
the purposes of the Act and this part, at 
the earliest practicable time, and 
provides reasonable assurance that it 
will carry out such plan; in any case of 
continuing Federal financial assistance 
the responsible Department official may 
reserve the right to redetermine, after 
such period as may be specified by him, 
the adequacy of the plan to accomplish 
the purposes of the Act and the 
regulations in this part. In any case in 
which a final order of a court of the 
United States for the desegregation of 
such school or school system is entered 
after submission of such a plan, such 
plan shall be revised to conform to such 
final order, including any future 
modification of such order.

(d) Assurance from institutions. (1) In 
the case of any application for Federal 
financial assistance to an institution of 
higher education (including assistance 
for construction, for research, for special 
training project, for student loans or for 
any other purpose), the assurance 
required by this section shall extend to

admission practices and to all other 
practices relating to the treatment of 
students.

(2) The assurance required with 
respect to an institution of higher 
education, hospital, or any other 
institution, insofar as the assurance 
relates to the institution’s practices with 
respect to admission or other treatment 
of individuals as students, patients, or 
clients of the institution or to the 
opportunity to participate in the 
provision of services or other benefits to 
such individuals, shall be applicable to 
the entire institution unless the 
applicant establishes, to the satisfaction 
of the responsible Department official, 
that the institution’s practices in 
designated parts or programs of the 
institution will in no way affect its 
practices in the program of the 
institution for which Federal financial 
assistance is sought, or the beneficiaries 
of or participants in such program. If in 
any such case the assistance sought is 
for the construction of a facility or part 
of a facility, the assurance shall in any 
event extend to the entire facility and to 
facilities operated in connection 
therewith.
(Sec. 601,602, Civil Rights Act of 1964; 78 
Stat. 252; 42 U.S.C. 2000d, 2000d-l. Sec. 182; 
80 Stat. 1209; 42 U.S.C. 2000d-5)

§ 100.5 Illustrative application.
The following examples will illustrate 

the programs aided by Federal financial 
assistance of the Department. (In all 
cases the discrimination prohibited is 
discrimination on the ground of race, 
color, or national origin prohibited by 
Title VI of the Act and this regulation, 
as a condition of the receipt of Federal 
financial assistance).

(a) In federally-affected area 
assistance (P.L. 815 and P.L. 874) for 
construction aid and for general support 
of the operation of elementary or 
secondary schools, or in more limited 
support to such schools such as for the 
acquisition of equipment, the provision 
of vocational education, or the provision 
of guidance and counseling services, 
discrimination by the recipient school 
district in any of its elementary or 
secondary schools in the admission of 
students, or in the treatment of its 
students in any aspect of the 
educational process, is prohibited. In 
this and the following illustrations the 
prohibition of discrimination in the 
treatment of students or other trainees 
includes the prohibition of 
discrimination among the students or 
trainees in the availability or use of any 
academic, dormitory, eating, 
recreational, or other facilities of the 
grantee or other recipient.
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(b) In a research, training, 
demonstration, or other grant to a 
university for activities to be conducted 
in a graduate school, discrimination in 
the admission and treatment of students 
in the graduate school is prohibited, and 
the prohibition extends to the entire 
university unless it satisfies the 
responsible Department official that 
practices with respect to other parts or 
programs of the university will not 
interfere, directly or indirectly, with 
fulfillment of the assurance required 
with respect to the graduate school.

(c) In a training grant to a hospital or 
other nonacademic institution, 
discrimination is prohibited in the 
selection of individuals to be trained 
and in their treatment by the grantee 
during their training. In a research or 
demonstration grant to such an 
institution discrimination is prohibited 
with respect to any educational activity 
and any provision of medical or other 
services and any financial aid to 
individuals incident to the program.

(d) In grants to assist in the 
construction of facilities for the 
provision of health, educational or 
welfare services, assurances will be 
required that services will be provided 
without discrimination, to the same 
extent that discrimination would be 
prohibited as a condition of Federal 
operating grants for the support of such 
services. Thus, as a condition of grants 
for the construction of academic, 
research, or other facilities at 
institutions of higher education, 
assurances will be required that there 
will be no discrimination in the 
admission or treatment of students. In 
construction grants the assurances 
required will be adapted to the nature of 
the activities to be conducted in the 
facilities for construction of which the 
grants have been authorized by 
Congress.

(e) Upon transfers of real or personal 
surplus property for educational uses, 
discrimination is prohibited to the same 
extent as in the case of grants for the 
construction of facilities or the provision 
of equipment for like purposes.

(f) Each applicant for a grant for the 
construction of educational television 
facilities is required to provide an 
assurance that it will, in its broadcast 
services, give due consideration to the 
interests of all significant racial or 
ethnic groups within the population to 
be served by the applicant.

(g) A recipient may not take action 
that is calculated to bring about 
indirectly what this regulation forbids it 
to accomplish directly. Thus, a State, in 
selecting or approving projects or sites 
for the construction of public libraries 
which will receive Federal financial

assistance, may not base its selections 
or approvals on criteria which have the 
effect of defeating or of substantially 
impairing accomplishments of the 
objectives of the Federal assistance as 
respects individuals of a particular race, 
color or national origin.

(h) In some situations, even though 
past discriminatory practices 
attributable to a recipient or applicant 
have been abandoned, the 
consequences of such practices continue 
to impede the full availability of a 
benefit. If the efforts required of the 
applicant or recipient under § 100.6(d), 
to provide information as to the 
availability of the program or activity 
and the rights of beneficiaries under this 
regulation, have failed to overcome 
these consequences, it will become 
necessary under the requirement stated 
in (i) of § 100.3(b)(6) for such applicant 
or recipient to take additional steps to 
make the benefits fully available to 
racial and nationality groups previously 
subject to discrimination. This action 
might take the form, for example, of 
special arrangements for obtaining 
referrals or making selections which will 
insure that groups previously subjected 
to discrimination are adequately served.

(i) Even though an applicant or 
recipient has never used discriminatory 
policies, the services and benefits of the 
program or activity it administers may 
not in fact be equally available to some 
racial Dr nationality groups. In such 
circumstances, an applicant or recipient 
may properly give special consideration 
to race, color, or national origin to make 
the benefits of its program more widely 
available to such groups, not then being 
adequately served. For example, where 
a university is not adequately serving 
members of a particular racial or 
nationality group, it may establish 
special recruitment policies to make its 
program better known and more readily 
available to such group, and take other 
steps to provide that group with more 
adequate service.
(Sec. 601, 602, Civil Rights Act of 1964; 78 
Stat. 252; 42 U.S.C. 2000d, 2000d-l)

§ 100.6 Compliance information.
(a) Cooperation and assistance. The 

responsible Department official shall to 
the fullest extent practicable seek the 
cooperation of recipients in obtaining 
compliance with this part and shall 
provide assistance and guidance to 
recipients to help them comply 
voluntarily with this part.

(b) Compliance reports. Each recipient 
shall keep such records and submit to 
the responsible Department official or 
his designee timely, complete and 
accurate compliance reports at such

times, and in such form and containing 
such information, as the responsible 
Department official or his designee may 
determine to be necessary to enable him 
to ascertain whether the recipient has 
complied or is complying with this part. 
For example, recipients should have 
available for the Department racial and 
ethnic data showing the extent to which 
members of minority groups are 
beneficiaries of and participants in 
federally-assisted programs. In the case 
of any program under which a primary 
recipient extends Federal financial 
assistance to any other recipient, such 
other recipient shall also submit such 
compliance reports to the primary 
recipient as may be necessary to enable 
the primary recipient to carry out its 
obligations under this part.

(c) Access to sources of information. 
Each recipient shall permit access by 
the responsible Department official or 
his designee during normal business 
hours to such of its books, records, 
accounts, and other sources of 
information, and its facilities as may be 
pertinent to ascertain compliance with 
this part. Where any information 
required of a recipient is in the exclusive 
possession of any other agency, 
institution or person and this agency, 
institution or person shall fail or refuse 
to furnish this information the recipient 
shall so certify in its report and shall set 
forth what efforts it has made to obtain 
the information. Asserted 
considerations of privacy or 
confidentiality may not operate to bar 
the Department from evaluating or 
seeking to enforce compliance with this 
Part. Information of a confidential 
nature obtained in connection with 
compliance evaluation or enforcement 
shall not be disclosed except where 
necessary in formal enforcement 
proceedings or where otherwise 
required by law.

(d) Information to beneficiaries and 
participants. Each recipient shall make 
available to participants, beneficiaries, 
and other interested persons such 
information regarding the provisions of 
this regulation and its applicability to 
the program for which the recipient 
receives Federal financial assistance, 
and make such information available to 
them in such manner, as the responsible 
Department official finds necessary to 
apprise such persons of the protections 
against discrimination assured them by 
the Act and this regulation.
(Sec. 601, 602, Civil Rights Act of 1964; 78 
Stat. 252; 42 U.S.C. 2000d, 2000d-l)

§ 100.7 Conduct of investigations.
(a) Periodic compliance reviews. The 

responsible Department official or his
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designee shall from time to time review 
the practices of recipients to determine 
whether they are complying with this 
part.

(b) Complaints. Any person who 
believes himself or any specific class of 
individuals to be subjected to 
discrimination prohibited by this part 
may by himself or by a representative 
file with the responsible Department 
official or his designee a written 
complaint. A complaint must be filed not 
later than 180 days from the date of the 
alleged discrimination, unless the time 
for filing is extended by the responsible 
Department official or his designee.

(c) Investigations. The responsible 
Department official or his designee will 
make a prompt investigation whenever a 
compliance review, report, complaint, or 
any other information indicates a 
possible failure to comply with this part. 
The investigation should include, where 
appropriate, a review of the pertinent 
practices and policies of the recipient, 
the circumstances under which the 
possible noncompliance with this part 
occurred, and other factors relevant to a 
determination as to whether the 
recipient has failed to comply with this 
part. .

(d) Resolution o f matters. (1) If an 
investigation pursuant to paragraph (c) 
of this section indicates a failure to 
comply with this part, the responsible 
Department official or his designee will 
so inform the recipient and the matter 
will be resolved by informal means 
whenever possible. If it has been 
determined that the matter cannot be 
resolved by informal means, action will 
be taken as provided for in § 100.8.

(2) If an investigation does not 
warrant aption pursuant to 
subparagraph (1) of this paragraph the 
responsible Department official or his 
designee will so inform the recipient and 
the complainant, if any, in writing.

(e) Intimidatory or retaliatory acts 
prohibited. No recipient or other person 
shall intimidate, threaten, coerce, or 
discriminate against any individual for 
the purpose of interfering with any right 
or privilege secured by section 601 of the 
Act or this part, or because he has made 
a complaint, testified, assisted, or 
participated in any manner in an 
investigation, proceeding or hearing 
under this part. The identity of 
complainants shall be kept confidential 
except to the extent necessary to carry 
out the purposes of this part, including 
the conduct of any investigation, 
hearing, or judicial proceeding arising 
thereunder.
(Sec. 601, 602, Civil Rights Act of 1964; 78 
Stat. 252; 42 U.S.C. 2000d, 2000d-l)

§ 100.8 Procedure for effecting 
compliance.

(a) General. If there appears to be a 
failure or threatened failure to comply 
with this regulation, and if the 
noncompliance or threatened 
noncompliance cannot be corrected by 
informal means, compliance with this 
part may be effected by the suspension 
or termination of or refusal to grant or to 
continue Federal financial assistance or 
by any other means authorized by law. 
Such other means may include, but are 
not limited to, (1) a reference to the 
Department of Justice with a 
recommendation that appropriate 
proceedings be brought to enforce any 
rights of the United States under any 
law of the United States (including other 
titles of the Act), or any assurance or 
other contractual undertaking, and (2) 
any applicable proceeding under State 
or local law.

(b) Noncompliance with § 100.4. If an 
applicant fails or refuses to furnish an 
assurance required under § 100.4 or 
otherwise fails or refuses to comply with 
a requirement imposed by or pursuant to 
that section Federal financial assistance 
may be refused in accordance with the 
procedures of paragraph (c) of this 
section. The Department shall not be 
required to provide assistance in such a 
case during the pendency of the 
administrative proceedings under such 
paragraph except that the Department 
shall continue assistance during the 
pendency of such proceedings where 
such assistance is due and payable 
pursuant to an application therefor 
approved prior to the effective date of 
this part.

(c) Termination o f or refusal to grant 
or to continue Federal financial 
assistance. No order suspending, 
terminating or refusing to grant or 
continue Federal financial assistance 
shall become effective until (1) the 
responsible Department official has 
advised the applicant or recipient of his 
failure to comply and has determined 
that compliance cannot be secured by 
voluntary means, (2) there has been an 
express finding on the record, after 
opportunity for hearing, of a failure by 
the applicant or recipient to comply with 
a requirement imposed by or pursuant to 
this part, (3) the expiration of 30 days 
after the Secretary has filed with the 
committee of the House and the 
committee of the Senate having 
legislative jurisdiction over the program 
involved, a full written report of the 
circumstances and the grounds for such 
action. Any action to suspend or 
terminate or to refuse to grant or to 
continue Federal financial assistance 
shall be limited to the particular

political entity, or part thereof, or other 
applicant or recipient as to whom such a 
f i n d i n g  has been made and shall be 
limited in its effect to the particular 
program, or part thereof, in which such 
noncompliance has been so found.

(d) Other means authorized by law. 
No action to effect compliance by any 
other means authorized by law shall be 
taken until (1) the responsible ~ 
Department official has determined that 
compliance cannot be secured by 
Voluntary means, (2) the recipient or 
other person has been notified of its 
failure to comply and of the action to be 
taken to effect compliance, and (3) the 
expiration of at least 10 days from the 
mailing of such notice to the recipient or 
other person. During this period of at 
least 10 days additional efforts shall be 
made to persuade the recipient or other 
person to comply with the regulation 
and to take such corrective action as 
may be appropriate.
(Sec. 601, 602, Civil Rights Act of 1964; 78 
Stat. 252; 42 U.S.C. 2000d, 2000d-l. Sec. 182, 
80 Stat. 1209; 42 U.S.C. 2000d-5)

§ 100.9 Hearings.
(a) Opportunity for hearing. 

Whenever an opportunity for a hearing 
is required by § 100.8(c), reasonable 
notice shall be given by registered or 
certified mail, return receipt requested, 
to the affected applicant or recipient. 
This notice shall advise the applicant or 
recipient of the action proposed to be 
taken, the specific provision under 
which the proposed action against it is 
to be taken, and the matters of fact or 
law asserted as the basis for this action, 
and either (1) fix a date not less than 20 
days after the date of such notice within 
which the applicant or recipient may 
request of the responsible Department 
official that the matter be scheduled for 
hearing or (2) advise the applicant or 
recipient that the matter in question has 
been set down for hearing at a stated 
place and time. The time and place so 
fixed shall be reasonable and shall be 
subject to change for cause. The 
complainant, if any, shall be advised of 
the time and place of the hearing. An 
applicant or recipient may waive a 
hearing and submit written information 
and argument for the record. The failure 
of an applicant or recipient to request a 
hearing for which a date has been set 
shall be deemed to be a waiver of the 
right to a hearing under section 602 of 
the Act and § 100.8(c) of this regulation 
and consent to the making of a decision 
on the basis of such information as may 
be filed as the record.

(b) Time and place o f hearing. 
Hearings shall be held at the offices of 
the Department in Washington, D.G., at
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a time fixed by the responsible 
Department official unless he 
determines that the convenience of the 
applicant or recipient or of the 
Department requires that another place 
be selected. Hearings shall be held 
before a hearing examiner designated in 
accordance with 5 U.S.C. 3105 and 3344 
(section 11 of the Administrative 
Procedure Act).

(c) Right to counsel. In all proceedings 
under this section, the applicant or 
recipient and the Department shall have 
the right to be represented by counsel.

(d) Procedures, evidence, and record.
(1) The hearing, decision, and any 
administrative review thereof shall be 
conducted in conformity with sections 
5-8 of the Administrative Procedure Act, 
and in accordance with such rules of 
procedure as are proper (and not 
inconsistent with this section) relating to 
the conduct of the hearing, giving of 
notices subsequent to those provided for 
in paragraph (a) of this section, taking of 
testimony, exhibits, arguments and 
briefs, requests for findings, and other 
related matters. Both the Department 
and the applicant or recipient shall be 
entitled to introduce all relevant 
evidence on the issues as stated in the 
notice for hearing or as determined by 
the officer conducting the hearing at die 
outset of or during the hearing. Any 
person (other than a Government 
employee considered to be on official 
business) who, having been invited or 
requested to appear and testify as a 
witness on the Government’s behalf, 
attends at a time and place scheduled 
for a hearing provided for by this part, 
may be reimbursed for his travel and 
actual expenses of attendance in an 
amount not to exceed the amount 
payable under the standardized travel 
regulations to a Government employee 
traveling on official business.

(2) Technical rules of evidence shall 
not apply to hearings conducted 
pursuant to this part, but rules or 
principles designed to assure production 
of the most credible evidence available 
and to subject testimony to test by 
cross-examination shall be applied 
where reasonably necessary by the 
officer conducting the hearing. The 
hearing officer may exclude irrelevant, 
immaterial, or unduly repetitious 
evidence. All documents and other 
evidence offered or taken for the record 
shall be open to examination by the 
parties and opportunity shall be given to 
refute facts and arguments advanced on 
either side of the issues. A transcript 
shall be made of the oral evidence 
except to the extent the substance 
thereof is stipulated for the record. All 
decisions shall be based upon the

hearing record and written findings shall 
be made.

(e) Consolidated or Joint Hearings. In 
cases in which the same or related facts 
are asserted to constitute 
noncompliance with this regulation with 
respect to two or more programs to 
which this part applies, or 
noncompliance with this part and the 
regulations of one or more other Federal 
departments or agencies issued under 
Tide VI of the Act, the responsible 
Department official may, by agreement 
with such other departments or agencies 
where applicable, provide for the 
conduct of consolidated or joint 
hearings, and for the application to such 
hearings of rules of procedures not 
inconsistent with this part. Final 
decisions in such cases, insofar as this 
regulation is concerned, shall be made 
in accordance with § 100.10.
(Sec. 602, Civil Rights Act of 1964; 78 Stat.
252; 42 U.S.C. 2000d-l)

§ 100.10 Decisions and notices.
(a) Decisions by hearing examiners. 

After a hearing is held by a hearing 
examiner such hearing examiner shall 
either make an initial decision, if so 
authorized, or certify the entire record 
including his recommended findings and 
proposed decision to the reviewing 
authority for a final decision, and a copy 
of such initial decision or certification 
shall be mailed to the applicant or 
recipient and to the complainant, if any. 
Where the initial decision referred to in 
this paragraph or in paragraph (c) of this 
section is made by the hearing 
examiner, the applicant or recipient or 
the counsel for the Department may, 
within the period provided for in the 
rules of procedure issued by the 
responsible Department official, file 
with the reviewing authority exceptions 
to the initial decision, with his reasons 
therefor. Upon the filing of such 
exceptions the reviewing authority shall 
review the initial decision and issue its 
own decision thereof including the 
reasons therefor. In the absence of 
exceptions the initial decision shall 
constitute the final decision, subject to 
the provisions of paragraph (e) of this 
section.

(b) Decisions on record or review by 
the reviewing authority. Whenever a 
record is certified to the reviewing 
authority for decision or it reviews the 
decision of a hearing examiner pursuant 
to paragraph (a) or (c) of this section, the 
applicant or recipient shall be given 
reasonable opportunity to file with it 
briefs or other written statements of its 
contentions, and a copy of the final 
decision of the reviewing authority shall

be given in writing to the applicant or 
recipient and to the complainant, if any.

(c) Decisions on record where a 
hearing is waived. Whenever a hearing 
is waived pursuant to § 100.9(a) the 
reviewing authority shall make its final 
decision on the record or refer the 
matter to a hearing examiner for an 
initial decision to be made on the 
record. A copy of such decision shall be 
given in writing to the applicant or 
recipient, and to the complainant, if any.

(d) Rulings required. Each decision of 
a hearing examiner or reviewing 
authority shall set forth a ruling on each 
finding, conclusion, or exception 
presented, and shall identify the 
requirement or requirements imposed by 
or pursuant to this part with which it is 
found that the applicant or recipient has 
failed to comply.

(e) Review in certain cases by the 
Secretary. If the Secretary has not 
personally made the final decision 
referred to in paragraphs (a), (b), or (c) 
of this section, a recipient or applicant 
or the counsel for the Department may 
request the Secretary to review a 
decision of the Reviewing Authority in 
accordance with rules of procedure 
issued by the responsible Department 
official. Such review is not a matter of 
right and shall be granted only where 
the Secretary determines there are 
special and important reasons therefor. 
The Secretary may grant or deny such 
request, in whole or in part. He may also 
review such a decision upon his own 
motion in accordance with rules of 
procedure issued by the responsible 
Department official. In the absence of a 
review under this paragraph, a final 
decision referred to in paragraphs (a),
(b), (c) of this section shall become the 
final decision of the Department when 
the Secretary transnlits it as such to 
Congressional committees with the 
report required under section 602 of the 
Act. Failure of an applicant or recipient 
to file an exception with the Reviewing 
Authority or to request review under 
this paragraph shall not be deemed a 
failure to exhaust administrative 
remedies for the purpose of obtaining 
judicial review.

(f) Content of orders. The final 
decision may provide for suspension or 
termination of, or refusal to grant or 
continue Federal financial assistance, in 
whole or in part, to which this regulation 
applies, and may contain such terms, 
conditions, and other provisions as are 
consistent with and will effectuate the 
purposes of the Act and this regulation, 
including provisions designed to assure 
that no Federal financial assistance to 
which this regulation applies will 
thereafter be extended under such law 
or laws to the applicant or recipient



30924 Federal Register /  Vol. 45, No. 92 /  Friday, M ay 9, 1980 /  Rules and Regulations

determined by such decision to be in 
default in its performance of an 
assurance given by it pursuant to this 
regulation, or to have otherwise failed to 
comply with this regulation unless and 
until it corrects its noncompliance and 
satisfies the responsible Department 
official that it will fully comply with this 
regulation.

(g) Post-termination proceedings. (1) 
An applicant or recipient adversely 
affected by an order issued under 
paragraph (f) of this section shall be 
restored to full eligibility to receive 
Federal financial assistance if it satisfies 
the terms and conditions of that order 
for such eligibility or if it brings itself 
into compliance with this part and 
provides reasonable assurance that it 
will fully comply with this part. An 
elementary or secondary school or 
school system which is unable ta file an 
assurance of compliance with § 100.3 
shall be restored to full eligibility to 
receive Federal financial assistance, if it 
files a court order or a plan for 
desegregation which meets the 
requirements of § 100.4(c), and provides 
reasonable assurance that it will comply 
with the court order or plan.

(2) Any applicant or recipient 
adversely affected by an order entered 
pursuant to paragraph (f) of this section 
may at any time request the responsible 
Department official to restore fully its 
eligibility to receive Federal financial 
assistance. Any such request shall be 
supported by information showing that 
the applicant or recipient has met the 
requirements of paragraph (g)(1) of this 
section. If the responsible Department 
official determines that those 
requirements have been satisfied, he 
shall restore such eligibility.

(3) If the responsible Department 
official denies any such request, the 
applicant or recipient may submit a 
request for a hearing in writing, 
specifying why it believes such official 
to have been in error. It shall thereupon 
be given an expeditious hearing, with a 
decision on the record, in accordance 
with rules of procedure issued by the 
responsible Department official. The 
applicant or recipient will be restored to 
such eligibility if it proves at such 
hearing that it satisfied the requirements 
of paragraph (g)(1) of this section. While 
proceedings under this paragraph are 
pending, the sanctions imposed by the 
order issued under paragraph (f) of this 
section shall remain in effect.
(Sec. 602, Civil Rights Act of 1964; 78 Stat.
252; 42 U.S.C. 2000d-l)

§ 100.11 Judicial review.
Action taken pursuant to section 602 

of the Act is subject to judicial review 
as provided in section 603 of the Act. 
(Sec. 603, 78 Stat. 253; 42 U.S.C. 2000d-2)

§ 100.12 Effect on other regulations, 
forms and instructions.

(a) Effect on other regulations. All 
regulations, orders, or like directions 
heretofore issued by any officer of the 
Department which impose requirements 
designed to prohibit any discrimination 
against individuals on the ground of 
race, color, or national origin under any 
program to which this regulation 
applies, and which authorize the 
suspension or termination of or refusal 
to grant or to continue Federal financial 
assistance to any applicant for or 
recipient of assistance for failure to 
comply with such requirements, are 
hereby superseded to the extent that 
such discrimination is prohibited by this 
regulation, except that nothing, in this 
regulation shall be deemed to relieve, 
any person of any obligation assumed or 
imposed under any such superseded 
regulation, order, instruction, or like 
direction prior to the effective date of 
this regulation. Nothing in this 
regulation, however, shall be deemed to 
supersede any of the following 
(including future amendments thereof):
(1) Executive Order 11063 and 
regulations issued thereunder, or any 
other regulations or instructions, insofar 
as such Order, regulations, or 
instructions prohibit discrimination on 
the ground of race, color, or national 
origin in any program or situation to 
which this regulation is inapplicable, or 
prohibit discrimination on any other 
ground; or (2) requirements for 
Emergency School Assistance as 
published in 35 F R 13442 and codified as 
45 CFR Part 181.

(b) Forms and instructions. The 
responsible Department official shall 
issue and promptly make available to 
interested persons forms and detailed 
instructions and procedures for 
effectuating this part.

(c) Supervision and coordination. The 
responsible Department official may 
from time to time assign to officials of 
the Department, or to officials of other 
departments or agencies of the 
Government with the consent of such 
departments or agencies, 
responsibilities in connection with the 
effectuation of the purposes of Title VI 
of the Act and this regulation (other 
than responsibility for review as 
provided in § 100.10(e)), including the 
achievements of effective coordination 
and maximum uniformity within the 
Department and within the Executive

Branch of the Government in the 
application of Title VI and this 
regulation to similar programs and in 
similar situations. Any action taken, 
determination made, or requirement 
imposed by an official of another 
Department or Agency acting pursuant 
to an assignment of responsibility under 
♦his subsection shall have the same 
effect as though such action had been 
taken by the responsible official of this 
Department.
(Sec. 602, Civil Rights Act of 1964; 78 Stat,
252; 42 U.S.C. 2000d-l)

§ 100.13 Definitions.
As used in this part—
(a) The term “Department” means the 

Department of Education.
(b) The term "Secretary” means the 

Secretary of Education.
(c) The term “responsible Department 

official” means the Secretary or, to the 
extent of any delegation by the 
Secretary of authority to act in his stead 
under any one or more provisions of this 
part, any person or persons to whom the 
Secretary has heretofore delegated, or to 
whom the Secretary may hereafter 
delegate such authority.

(d) The term "reviewing authority” 
means the Secretary, or any person or 
persons (including a board or other body 
specially created for that purpose and 
also including the responsible 
Department official) acting pursuant to 
authority delegated by the Secretary to 
carry out responsibilities under
§ 100.10(a)-(d).

(e) The term “United States” means 
the States of the United States, the 
District of Columbia, Puerto Rico, the 
Virgin Islands, American Samoa, Guam, 
Wake Island, the Canal Zone, and the 
territories and possessions of the United 
States, and the term “State” means any 
one of the foregoing.

(f) The term “Federal financial 
assistance” includes (1) grants and 
loans of Federal funds, (2) the grant or 
donation of Federal property and 
interests in property, (3) the detail of 
Federal personnel, (4) the sale and lease 
of, and the permission to use (on other 
than a casual or transient basis),
Federal property or any interest in such 
property without consideration or at a 
nominal consideration, or at a 
consideration which is reduced for the 
purpose of assisting the recipient, or in 
recognition of the public interest to be 
served by such sale or lease to the 
recipient, and (5) any Federal 
agreement, arrangement, or other 
contract which has as one of its 
purposes the provision of assistance.

(g) The term “program” includes any 
program, project, or activity for the
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provision of services, financial aid, or 
other benefits to individuals (including 
education or training, rehabilitation, 
housing, or other services, whether 
provided through employees of the 
recipient of Federal financial assistance 
or provided by others through contracts 
or other arrangements with the 
recipient, and including work 
opportunities and cash or loan or other 
assistance to individuals), or for the 
provison of facilities for furnishing 
services, financial aid or other benefits 
to individuals. The services, financial 
aid, or other benefits provided under a 
program receiving Federal financial 
assistance shall be deemed to include 
any services, financial aid, or other 
benefits provided with the aid of 
Federal financial assistance or with the 
aid of any non-Federal funds, property, 
or other resources required to be 
expended or'made available for the 
program to meet matching requirements 
or other conditions which must be met 
in order to receive the Federal financial 
assistance, and to include any services, 
financial aid, or other benefits provided 
in or through a facility provided with the 
aid of Federal financial assistance or 
such non-Federal resources.

(h) The term “facility” includes all or 
any portion of structures, equipment, or 
other real or personal property or 
interests therein, and the provision of 
facilities includes the construction, 
expansion, renovation, remodeling, 
alteration or acquisition of facilities.

(i) The term "recipient” means any 
State, political subdivision of any State, 
or instrumentality of any State or 
political subdivision, any public or 
private agency, institution, or 
organization, or other entity, or any 
individual, in any State, to whom 
Federal financial assistance is extended, 
directly or through another recipient, for 
any program, including any successor, 
assign, or transferee thereof, but such 
term does not irifclude any ultimate 
beneficiary under any such program.

(j) The term "primary recipient” 
means any recipient which is authorized 
or required to extend Federal financial 
assistance to another recipient for the 
purpose of carrying out a program.

(k) The term “applicant” means one 
who submits an application, request, or 
plan required to be approved by a 
Department official, or by a primary 
recipient, as a condition to eligibility for 
Federal financial assistance, and the 
term "application” means such an 
application, Request, or plan.

(Sec. 602, Civil Rights Act of 1964; 78 Stat 
252; 42 U.S.C. 2000d-l)
Appendix A
Federal Financial Assistance to Which These 
Regulations Apply
Part 1. Assistance other than for State- 
Administered Continuing Programs

1. Loans for acquisition of equipment for 
academic subjects, and for minor remodeling 
(20 U.S.C. 445).

2. Construction of facilities for institutions 
of higher education (20 U.S.C. 701-758).

3. School Construction in federally-affected 
and in major disaster areas (20 U.S.C. 631- 
647).

4. Construction of educational broadcast 
facilities (47 U.S.C. 390-399).

5. Loan service of captioned films and 
educational media; research on, and 
production and distribution of, educational 
media for the handicapped, and training of 
persons in the use of such media for the 
handicapped (20 U.S.C. 1452).

6. Demonstration residential vocational 
education schools (20 U.S.C. 1321).

7. Research and related activities in 
education of handicapped children (20 U.S.C. 
1441).

8. Educational research, dissemination and 
demonstration projects; research training; 
and construction under the Cooperation 
Research Act (20 U.S.C. 331—332(b)).

9. Research m teaching modem foreign 
languages (20 U.S.C. 512).

10. Training projects for manpower 
development and training (42 U.S.C. 2601, 
2602, 2610a-2610c).

11. Research and training projects in 
Vocational Education (20 U.S.C. 1281(a), 
1282-1284).

12. Allowances to institutions training 
NDEA graduate fellows (20 U.S.C. 461-465).

13. Grants for training in librarianship (20 
U.S.C. 1031-1033).

14. Grants for training personnel for the 
education of handicapped children (20 U.S.C. 
1431).

15. Allowances for institutions training 
teachers and related educational personnel in 
elementary and secondary education, or post- 
secondary vocational education (20 U.S.C. 
1111-1118).

16. Recruitment, enrollment, training and 
assignment of Teacher Corps personnel (20 
U.S.C. 1101-1107a).

17. Operation and maintenance of schools 
in Federally-affected and in major disaster 
areas (20 U.S.C. 236-241; 241-1; 242-244).

18. Grants or contracts for the operation of 
training institutes for elementary or 
secondary school personnel to deal with 
special educational problems occasioned by 
desegregation (42 U.S.C. 2000C-3).

19. Grants for in-service training of 
teachers and other schools personnel and 
employment of specialists in desegregation 
problems (421LJ.S.C. 2000c-4).

20. Higher education students loan program
(Title II, National Defense Éducation Act, 20 
U.S.C. 421-429). —

21. Educational Opportunity grants and- 
assistance for State and private programs of 
low-interest insured loans and State loans to 
students in institutions of higher education 
(Title IV, Higher Education AGt of 1965, 20 
U.S.C. 1061-1087).

22. Grants and contracts for the conduct of 
Talent Search, Upward Bound, and Special 
Services Programs (20 U.S.C. 1068).

23. Land-grant college aid (7 U.S.C. 301-308; 
321-326; 328-331).

24. Language and area centers (Title VI, 
National Defense Education Act, 20 U.S.C. 
511).

25. American Printing House for the Blind 
(20 U.S.C. 101-105).

26. Future Farmers of America (36 U.S.C. 
271-391) and similar programs.

27. Science clubs (P.L. 85-875,20 U.S.C. 2, 
note).

28. Howard University (20 U.S.C. 121-129).
29. Gallaudet College (31 D.C. Code, Ch.

10) .
30. Establishment and operation of a model 

secondary school for the deaf by Gallaudet 
College (31 D.C. Code 1051-1053; 80 Stat 
1027-1028).

31. Faculty development programs, 
workshops and institutes (20 U.S.C. 1131- 
1132).

32. National Technical Institute for the 
Deaf (20 U.S.C. 681-685).

33. Institutes and other programs for 
training educational personnel (Parts D, E, &
F, Title V, Higher Education Act of 1965) (20 
U.S.C. 1119-1119C—4).

34. Grants and contracts for research and 
demonstration projects in librarianship (20 
U.S.C 1034).

35. Acquisition of college library resources 
(20 U.S.C. 1021-1028).

36. Grants for strengthening developing 
institutions of higher education (20 U.S.C. 
1051-1054); National Fellowships for teaching 
at developing institutions (20 U.S.C. 1055), 
and grants to retired professors to teach at 
developing institutions (20 U.S.C. 1056).

"37. College Work-Study Program (42 U.S.C. 
2751-2757).

38. Financial assistance for acquisition of 
higher education equipment and minor 
remodeling (20 U.S.C. 1121-1129).
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39. Grants for special experimental 
demonstration projects and teacher training 
in adult education (20 U.S.C. 1208).

40. Grant programs for advanced and 
undergraduate international studies (20 
U.S.C. 1171-1176; 22 U.S.C. 2452(b)).

41. Experimental projects for developing 
State leadership or establishment of special 
services (20 U.S.C. 865).

42. Grants to and arrangements with State 
educational and other agencies to meet 
special educational needs of migratory 
children of migratory agricultural workers (20 
U.S.C. 241e(c)).

43. Grants by the Secretary to local 
educational agencies for supplementary 
educational centers and services; guidance, 
counseling, and testing (20 U.S.C. 841-844; 
844b).

44. Resource centers for improvement of 
education of handicapped children (20 U.S.C. 
1421) and centers and services for deaf-blind 
children (20 U.S.C. 1422).

45. Recruitment of personnel and 
dissemination of information on education of 
handicapped (20 U.S.C. 1433).

46. Grants for research and demonstrations 
relating to physical education or recreation 
for handicapped children (20 U.S.C. 1442) and 
training of physical educators and recreation 
personnel (20 U.S.C. 1434).

47. Dropout prevention projects (20 U.S.C. 
887).

48. Bilingual education programs (20 U.S.C. 
880b-880b-6).

49. Grants to agencies and organizations 
for Cuban refugees (22 U.S.C. 2601(b)(4)).

50. Grants and contracts for special 
programs for children with specific learning 
disabilities including research and related 
activities, training and operating model 
centers (20 U.S.C. 1461).

51. Curriculum development in vocational 
and technical education (20 U.S.C. 1391).

52. Establishment, including construction, 
and operation of a National Center on 
Educational Media and Materials for the 
Handicapped (20 U.S.C. 1453).

53. Grants and contracts for the 
development and operation of experimental 
preschool and early education programs for 
handicapped (20 U.S.C. 1423).

54. Grants to public or private non-profit 
agencies to carry on the Follow Through 
Program in kindergarten and elementary 
schools (42 U.S.C. 2809 (a)(2)).

55. Grants for programs of cooperative 
education and grants and contracts for 
training and research in cooperative 
education (20 U.S.C. 1087a-1087c).

56. Grants and contracts to encourage the 
sharing of college facilities and resources 
(network for knowledge) (20 U.S.C. 1133- 
1133b).

57. Grants, contracts, and fellowships to 
improve programs preparing persons for 
public service and to attract students to 
public service (20 U.S.C. 1134-1134b).

58. Grants for the improvement of graduate 
programs (20 U.S.C. 1135-1135c).

59. Contracts for expanding and improving 
law school clinical experience programs (20 
U.S.C. 1136-1136b).

60. Exemplary programs and projects in . 
vocational education (20 U.S.C. 1301-1305).

61. Grants to reduce borrowing cost for 
construction of residential schools and 
dormitories (20 U.S.C. 1323).

62. Surplus real and related personal 
property disposal for educational purposes 
(40 U.S.C. 484(k)).
Part 2—Continuing Assistance to State 
Administered Programs.

1. Grants to States for public library service 
and construction, interlibrary cooperation 
and specialized State library services for 
certain State institutions and the physicallly 
handicapped (20 U.S.C. 351-355).

2. Grants to States for strengthening 
instruction in academic subjects (20 U.S.C. 
441-444).

3. Grants to States for vocational education 
(20 U.S.C. 1241-1264).

4. Arrangements with State education 
agencies for training under the Manpower 
Development and Training Act (42 U.S.C. 
2601-2602, 2610a).

5. Grants to States to assist in the 
elementary and secondary education of 
children of low-income families (20 U.S.C. 
241a-242m).

6. Grants to States to provide for school 
library resources, textbooks and other 
instructional materials for pupils and 
teachers in elementary and secondary 
schools (20 U.S.C. 821-827).

7. Grants to States to strengthen State 
departments of education (20 U.S.C. 861-870).

8. Grants to States for community service 
programs (20 U.S.C. 1001-1011).

9. Grants to States for adult basic 
education and related research, teacher 
training and special projects (20 U.S.C. 1201- 
1211).

10. -Grants to States educational agencies 
for supplementary educational centers and 
services, and guidance, counseling and 
testing (20 U.S.C. 841-847).

11. Grants to States for research and 
training in vocational education (20 U.S.C. 
1281(b)).

12. Grants to States for exemplary 
programs and projects in vocational 
education (20 U.S.C. 1301-1305).

13. Grants to States for residential 
vocational education schools (20 U.S.C. 1321).

14. Grants to States for consumer and 
homemaking education (20 U.S.C. 1341).

15. Grants to States for cooperative 
vocational educational program (20 U.S.C. 
1351-1355).

16. Grants to States for vocational work- 
study programs (20 U.S.C. 1371-1374).

17. Grants to States to attract and qualify 
teachers to meet critical teaching shortages 
(20 U.S.C. 1108-1110c).

18. Grants to States for education of 
handicapped children (20 U.S.C. 1411-1414).

19. Grants for administration of State plans 
and for comprehensive planning to determine 
construction needs of institutions of higher 
education (20 U.S.C. 715(b)).

Appendix B—Guidelines for Eliminating 
Discrimination and Denial of Services on the 
Basis of Race, Color, National Origin, Sex, 
and Handicap in Vocational Education 
Programs.
I. Scope and Coverage la. application of 
guidelines la. application of guidelines

These Guidelines apply to recipients of any 
Federal financial assistance from the 
Department of Education that offer or 
administer programs of vocational education 
or training. This includes State agency 
recipients.
B. Definition of Recipient

The definition of “recipient” of Federal 
financial assistance is established by 
Department regulations implementing Title 
VI, Title IX, and Section 504 (34 CFR 100.13(i), 
106.2(h), 104.3(f).

For the purposes of Title VI:
The term “recipient” means any State, 

political subdivision of any State, or 
instrumentality of any State or political 
subdivision, any public or private agency, 
institution, or organization, or other entity, or 
any individual, in any State, to whom Federal 
financial assistance is extended, directly or 
through another recipient, for any program, 
including any successor, assignee, or 
transferee thereof, but such terms does not 
include any ultimate beneficiary [e.g., 
students] under any such program. (34 CFR 
100.13(i)).

For the purposes of Title IX:
“Recipient” nieans any State or political 

subdivision thereof, or any instrumentality of 
a State or political subdivision thereof, any 
public or private agency, institution, or 
organization, or other entity, or any person to 
whom Federal financial assistance is 
extended, directly or through another 
recipient and which operates an education 
program or activity which receives or 
benefits from such assistance, including any 
subunit, successor, assignee, or transferee 
thereof. (34 CFR 106.2(h)).

For the purposes of Section 504;
“Recipient” means any State or its political 

subdivision any instrumentality of a State or 
its political subdivision, any public or private 
agency, institution, or organization, or other 
entity, or any person to which Federal 
financial assistance is extended, directly or 
through another recipient, including any 
successor, assignee, or transferee of a 
recipient, but excluding the ultimate 
beneficiary of the assistance. (34 CFR 
104.3(f)).
C. Examples of Recipients Covered by These 
Guidelines

The following education agencies, when 
they provide vocational education, are 
examples of recipients covered by these 
Guidelines:-

1. The board of*education of a public 
school district and its administrative agency.

2. The administrative board of a 
specialized vocational high school serving 
students from more than one shcool district.

3. The administrative board of a technical 
or vacational school that is used exclusively 
or principally for the provision of vocational 
education to persons who have completed or 
left high school (including persons seeking a
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certificate or an associate degree through a 
vocational program offered by the school) 
and who are available for study in 
preparation for entering the labor market

4. The administrative board of a 
postsecondary institution, sudi as a technical 
institute, skill center, junior college, 
community college, or four year college that 
has a department or division that provides 
vocational education to-students seeking 
immediate employment, a certificate or an 
associate degree,

5. The administrative board of a 
proprietary (private) vocational education 
school.

6. A State agency recipient itself operating 
a vocational education facility.
D. Examples of Schools to Which These 
Guidelines Apply

The following are examples of the types of 
schools to which these Guidelines apply.

1. A junior high school, middle school, or 
those grades of a comprehensive high school 
that offers instruction to inform, orient, or 
prepare students for vocational education at 
the secondary level.

2. A vocational education facility operated 
by a State agency.

3. A comprehensive high school that has a 
department exclusively or principally used 
for providing vocational education; or that 
offers at least one vocational program to 
secondary level students who are available 
for study in preparation for entering the labor 
market; or that offers adult vocational 
education to persons who have completed or 
left high school and who are available for 
study in preparation for entering the-labor 
market.

4. A comprehensive high school, offering 
the activities described above, that recieves 
students on a contract basis from other 
school districts for the purpose of providing 
vocational education.

5. A specialized high school used 
exclusively or principally for the provision of 
vocational education, that enrolls students 
form one or more school districts for the 
purpose of providing vocational education.

6. A technical or vocational school that 
primarily provides vocational education to 
persons who have completed or left high 
school and who are available for study in 
preparation for entering the labor market, 
including students seeking an associate 
degree or certificate through a course of 
vocational instruction offered by the school.

7. A junior college, a community college, or 
four-year college that has a department or 
division that provides vocational education 
to students seeking immediate employment, 
an associate degree or a certificate through a 
course of vocational instruction offered by 
the school.

8. A proprietary school, licensed by the 
State that offers vocational education.

Note.—Subsequent sections of these 
Guidelines may use the term secondary 
vocational education center in referring to 
the institutions described in paragraphs 3, 4 
and 5 above or the term postsecondary 
vocational education center in referring to 
institutions described in paragraphs 6 and 7 
above or the term vocational education 
center in referring to any or all institutions 
described above.

II. Responsibilities Assigned Only to State 
Agency Recipients
A. Responsibilities of All State Agency 
Recipients

State agency recipients, in addition to 
complying with all other provisions of the 
Guidelines relevant to them, may not require, 
approve of, or engage in any discrimination 
or denial of services on the basis of race, 
color, national origin, sex, or handicap in 
performing any of the following activities:

1. Establishment of criteria or formulas for 
distribution of Federal or State funds to 
vocational education programs in the State;

2. Establishment of requirements for 
admission to or requirements for the 
administration of vocational education 
programs;

3. Approval of action by local entities 
providing vocational education. (For 
example, a State agency must ensure 
compliance with Section IV of these 
Guidelines if and when it reviews a 
vocational education agency decision to 
create or change a geographic service area.);

4. Conducting its own programs. (For 
example, in employing its staff it may not 
discriminate on the basis of sex or handicap.)
B. State Agencies Performing Oversight 
Responsibilities

The State agency responsible for the 
administration of vocational education 
programs must adopt a compliance program 
to prevent, identify and remedy 
discrimination on the basis of race, color, 
national origin, sex or handicap by its 
subrecipients. (A “subrecipient,” in this 
context, is a local agency or vocational 
education center that receives financial 
assistance through a State agency.) This 
compliance program must include;

1. Collecting and analyzing civil rights 
related data and information that 
subrecipients compile for their own purposes 
or that are submitted to State and Federal 
officials under existing authorities;

2. Conducting periodic compliance reviews 
of selected subrecipients (i.e., an 
investigation of a subrecipient to determine 
whether it engages in unlawful discrimination 
in any aspect of its program); upon finding 
unlawful discrimination, notifying the 
subrecipient of steps it must take to attain 
compliance and attempting to obtain 
voluntary compliance;

3. Providing technical assistance upon 
request to subrecipients. This will include , 
assisting subrecipients identify unlawful 
discrimination and instructing them in 

„remedies for and prevention of such 
discrimination;

4. Periodically reporting its activities and 
findings under the foregoing paragraphs, 
including findings of unlawful discrimination 
under paragraph 2, immediately above, to the 
Office for Civil Rights.

State agencies are not required to 
terminate or defer assistance to any 
subrecipient. Nor aré they required to 
conduct hearings. The responsibilities of the 
Office for Civil Rights to collect and analyze 
data, to conduct compliance reviews, to 
investigate complaints and to provide 
technical assistance are not diminished or

attenuated by the requirements of Section II 
of the Guidelines.

C. Statement of Procedures and Practices
Within one year from the publication of 

these Guidelines in final form, each State 
agency recipient performing oversight 
responsibilities must submit to the Office for 
Civil Rights the methods of administration 
and related procedures it will follow to 
comply with the requirements described in 
paragraphs A and'B immediately above. The 
Department will review each submission and 
will promptly either approve it, or return it to 
State officials for revision.

III. Distribution of Federal Financial 
Assistance and Other Funds for Vocational 
Education
A. Agency Responsibilities

Recipients that administer grants for * 
vocational education must distribute Federal, 
State, or local vocational education funds so 
that no student or group of students is 
unlawfully denied an equal opportunity to 
benefit from vocational education on the 
basis of race, color, national origin, sex, or 
handicap.

B. Distribution of Funds
Recipients may not adopt a formula or 

other method for the allocation of Federal, 
State, or local vocational education funds 
that has the effect of discriminating on the 
basis of race, color, national origin, sex, or 
handicap. However, a recipient may adopt a 
formula or other method of allocation that 
uses as a factor race, color, national origin, 
sex, or handicap [or an index or proxy for 
race, color, national origin, sex, or handicap 
e.g., number of persons receiving Aid to 
Families with Dependent Children or with 
limited English speaking ability] if the factor 
is included to compensate for past 
discrimination or to comply .with those 
provisions of the Vocational Education 
Amendments of 1976 designed to assist 
specified protected groups.
C. Example of a Pattern Suggesting Unlawful
Discrimination * +

In each State it is likely that some local 
recipients will enroll greater proportions of 
minority students in vocational education 
than the State-wide proportion of minority 
students in vocational education. A funding 
formula or other method of allocation that 
results in such local recipients receiving per- 
pupil allocations of Federal or State 
vocational education funds lower than the 
State-wide average per-pupil allocation will 
be presumed unlawfully discriminatory.

D. Distribution Through Competitive Grants 
or Contracts

Each State agency that establishes criteria 
for awarding competitive vocational 
education grants or contracts must establish 
and apply the criteria without regard to the 
race, color, national origin, sex, or handicap 
of any or all of a recipient’s students, except 
to compensate for past discrimination.

E. Application Processes for Competitive or 
Discretionary Grants

State agencies must disseminate 
information needed to satisfy the
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requirements of any application process for 
competitive or discretionary grants so that all 
recipients, including those having a high 
percentage of minority or handicapped 
students, are informed of and able to seek 
funds. State agencies that provide technical 
assistance for the completion of the 
application process must provide such 
assistance without discrimination against any 
one recipient or class of recipients.
F. Alteration of Fund Distribution to Provide 
Equal Opportunity

If the Office for Civil Rights finds that a 
recipient’s system for distributing vocational 
education funds unlawfully discriminates on 
the basis of race, color, national origin, sex, 
or handicap, it will require the recipient to 
adopt an alternative nondiscriminatory 
method of distribution. The Office for Civil 
Rights may also require the recipient to 
compensate for the effects of its past 
unlawful discrimination in the distribution of 
funds.
IV. Access and Admission of Students To 
Vocational Education Programs
A. Recipient Responsibilities

Criteria controlling student eligibility for 
admission to vocational education schools, 
facilities and programs may not unlawfully 
discriminate on the basis of race, color, 
national origin, sex, or handicap. A recipient 
may not develop, impose, maintain, approve, 
or implement such discriminatory admissions 
criteria.
B. Site Selection for Vocational Schools

State and local recipients may not select or
approve a site for a vocational education 
facility for the purpose or with the effect of 
excluding, segregating, or otherwise 
discriminating against students on the basis 
of race, color, or national origin. Recipients 
must locate vocational education facilities at 
sites that are readily accessible to both 
nonminority and minority communities, and 
that do not tend to identify the facility or 
program as intended for nonminority or 
minority students.
C. Eligibility for Admission to Vocational 
Education Centers Based on Residence

Recipients may not establish, approve or 
maihtain geographic boundaries for a 
vocational education center service area or 
attendance zone, (hereinafter “service area”), 
that unlawfully exclude students on the basis 
of race, color, or national origin. The Office 
for Civil Rights will presume, subject to 
rebuttal, that any one or combination of the 
following circumstances indicates that the 
boundaries of a given service area are 
unlawfully constituted:

1. A school system or service area 
contiguous to the given service area, contains 
minority or nonminority students in 
substantially greater proportion than the 
given service area;

2. A substantial number of minority 
students who reside outside the given 
vocational education center service area, and 
who are not eligible for the center reside, 
nonetheless, as close to the center as a 
substantial number of non-minority students 
who are eligible for the center;

3. The over-all vocational education 
program of the given service area in 
comparison to the over-all vocational 
education program of a contiguous school 
system or service area enrolling a 
substantially greater proportion of minority 
students: (a) provides its students with a 
broader range of curricular offerings, 
facilities and equipment; or (b) provides its 
graduates greater opportunity for 
employment in jobs: (i) for which there is a 
demonstrated need in the community or 
region; (ii) that pay higher entry level salaries 
or wages; or (iii) that are generally 
acknowledged to offer greater prestige or 
status.
D. Additions and Renovations to Existing 
Vocational Education Facilities

A recipient may not add to, modify, or 
renovate the physical plant of a vocational 
education facility in a manner that creates, 
maintains, or increases student segregation 
on the basis of race, color, national origin, 
sex, or handicap.
E. Remedies for Violations of Site Selection 
and Geographic service area requirements

If the conditions specified in paragraphs 
IV, A, B, C, or D, immediately above, are 
found and not rebutted by proof of 
nondiscrimination, the Office for Civil Rights 
will require the recipient(s) to submit a plan 
to remedy the discrimination. The following 
are examples of steps that may be included in 
the plan, where necessary to overcome the 
discrimination: (1) redrawing of the 
boundaries of the vocational education 
center’s service area to include areas 
unlawfully excluded and/or to exclude areas 
unlawfully included; (2) provision of 
transportation to students residing in areas 
unlawfully excluded; (3) provision of 
additional programs and services to students 
who would have been eligible for attendance 
at the vocational education center but for the 
discriminatory service area or site selection;
(4) reassignment of students; and (5) 
construction of new facilities or expansion of 
existing facilities.
F. Eligibility for Admission to Secondary 
Vocational Education Centers Based on 
Numerical Limits Imposed on Sending 
Schools

A recipient may not adopt or maintain a 
system for admission to a secondary 
vocational education center or program that 
limits admission to a fixed number of 
students from each sending school included 
in the center’s service area if such a system 
disproportionately excludes students from 
the center on the basis of race, sex, national 
origin or handicap. (Example: Assume 25 
percent of a school district's high school 
students are black and that most of those 
black students are enrolled in one high 
school; fhe white students, 75 percent of the 
district’s total enrollment, are generally 
enrolled in the five remaining high schools. 
This paragraph prohibits a system of 
admission to the secondary vocational 
education center that limits eligibility to a 
fixed and equal number of students from 
each of the district’s six high schools.)

G. Remedies for Violation of Eligibility Based 
on Numerical Limits Requirements

If the Office for Civil Rights finds a 
violation of paragraph F, above, the recipient 
must implement an alternative system of 
admissions that does not disproportionately 
exclude students on the basis of race, color, 
national origin, sex, or handicap.
H. Eligibility for Admission to Vocational 
Education Centers, Branches or Annexes 
Based Upon Student Option

A vocational education center, branch or 
annex, open to all students in a service area 
and predominantly enrolling minority 
students or students of one race, national 
origin or sex, will be presumed unlawfully 
segregated if: 1) it was established by a 
recipient for members of one race, national 
origin or sex; or 2) it has since its 
construction been attended primarily by 
members of one race, national origin or sex; 
or 3) most of its program offerings have 
traditionally been selected predominantly by 
members of one race, national origin or sex.
I. Remedies for Facility Segregation Under 
Student Option Plans

If the conditions specified in paragraph IV- 
H are found and not rebutted by proof of 
nondiscrimination, the Office for Civil Rights 
will require the recipient(s) to submit a plan 
to remedy the segregation. The following are 
examples of steps that may be included in the 
plan, where necessary to overcome the 
discrimination:

(1) elimination of program duplication in 
the segregated facility and other proximate 
vocational facilities; (2) relocation or 
“clustering” of programs or courses; 3) adding 
programs and courses that traditionally have 
been identified as intended for members of a 
particular race, national origin or sex to 
schools that have traditionally served 
members of the other sex or traditionally 
served persons of a different race or national 
origin; 4) merger of programs into one facility 
through school closings or new construction; 
5) intensive outreach recruitment and 
counseling; 6) providing free transportation to 
students whose enrollment would promote 
desegregation.

(Paragraph J omitted]
K. Eligibility Based on Evaluation of Each' 
Applicant Under Admissions Criteria

Recipients may not judge candidates for 
admission to vocational education programs 
on the basis of criteria that have the effect of 
disproportionately excluding persons of a 
particular race, color, national origin, sex, or 
handicap. However, if a recipient can 
demonstrate that such criteria have been 
validated as essential to participation in a 
given program and that alternative equally 
valid criteria that do not have such a 
disproportionate adverse effect are 
unavailable, the criteria will be judged 
nondiscriminatory. Examples of admissions 
criteria that must meet this test are past 
academic performance, record of disciplinary 
infractions, counselors’ approval, teachers' 
recommendations, interest inventories, high 
school diplomas and standardized tests, such 
as the Test of Adult Basic Education (TABE).

An introductory, preliminary, or 
exploratory course may not be established as
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a prerequisite for admission to a program 
unless the course has been and is available 
without regard to race, color, national origin, 
sex, and handicap. However, a course that 
was formerly only available on a 
discriminatory basis may be made a 
prerequisite for admission to a program if the 
recipient can demonstrate that: (a) the course 
is essential to participation in the program; 
and (b) the course is presently available to 
those seeking enrollment for the first time 
and to those formerly excluded.
L  Eligibility of National Origin Minority. 
Persons With Limited English Language Skills

Recipients may not restrict an applicant’s 
admission to vocational education programs 
because the applicant, as a member of a 
national origin minority with limited English 
language skills, cannot participate in and 
benefit from vocational instruction to the 
same extent as a student whose primary 
language is English. It is the responsibility of 
the recipient to identify such applicants and 
assess their ability to participate in 
vocational instruction.

Acceptable methods of identification 
include: (1) identification by administrative 
staff, teachers, or parents of secondary level 
students; (2) identification by the student in 
postsecondary or adult programs; and (3) 
appropriate diagnostic procedures, if 
necessary.

Recipients must take steps to open all 
vocational programs to these national origin 
minority students. A recipient must 
demonstrate that a concentration of students 
with limited English language skills in one or 
a few programs is not the result of 
discriminatory limitations upon the 
opportunities available to such students.
M. Remedial Action in Behalf of Persons 
With Limited English Language Skills

If the Office for Civil Rights finds that a 
recipient has denied national origin minority 
persons admission to a vocational school or 
program because of their limited English 
language skills or has assigned students to 
vocational programs solely on the basis of 
their limited English language skills, the 
recipient will be required to submit a 
remedial plan that insures national origin 
minority students equal access to vocational 
education programs.
N. Equal Access for Handicapped Students

Recipients may not deny handicapped 
students access to vocational education 
programs or courses because of architectural 
or equipment barriers, or because of the need 
for related aids and services or auxiliary 
aids. If necessary, recipients must: (1) modify 
instructional equipment; (2) modify or adapt 
the manner in which the courses are offered;
(3) house the program in facilities that are 
readily accessible to mobility impaired 
students or alter facilities to make them 
readily accessible to mobility impaired 
students; and (4) provide auxiliary aids that 
effectively make lectures and necessary 
materials available to postsecondary 
handicapped students; (5) provide related 
aids or services that assure secondary 
students an appropriate education.

Academic requirements that the recipient 
can demonstrate are essential to a program of

instruction or to any directly related licensing 
requirement will not be regarded as 
discriminatory. However, where possible, a 
recipient must adjust those requirements to 
the needs of individual handicapped 
students.

Access to vocational programs or courses 
may not be denied handicapped students on 
the ground that employment opportunities in 
any occupation or profession may be more 
limited for handicapped persons than for non
handicapped persons.
O. Public Notification

Prior to the beginning of each school year, 
recipients must advise students, parents, 
employees and the general public that all 
vocational opportunities will be offered 
without regard to race, color, national origin, 
sex, or handicap. Announcement of this 
policy of non-discrimination may be made, 
for example, in local newspapers, recipient 
publications and/or other media that reach 
the general public, program beneficiaries, 
minorities (including national origin 
minorities with limited English language 
skills), women, and handicapped persons. A 
brief summary of program offerings and 
admission criteria should be included in the 
announcement; also the name, address and 
telephone number of the person designated to 
coordinate Title IX and Section 504 
compliance activity.

If a recipient’s service area contains a 
community of national origin minority 
persons with limited English language skills, 
public notification materials must be 
disseminated to that community in its 
language and must state that recipients will 
take steps to assure that the lack of English 
language skills will not be a barrier to 
admission and participation in vocational 
education programs.
V. Counseling and Prevocational Programs
A. Recipient Responsibilities

Recipients must insure that their counseling 
materials and activities (including student 
program selection and career/employment 
selection), promotional, and recruitment - 
efforts do not discriminate on the basis of 
race, color, national origin, sex, or handicap.
B. Counseling and Prospects for Success

Recipients that operate vocational 
education programs must insure that 
counselors do not direct or urge any student 
to enroll in a particular career or program, or 
measure or predict a student’s prospects for 
success in any career or program based upon 
the student’s race, color, national origin, sex, 
or handicap. Recipients may not counsel 
handicapped students toward more 
restrictive career objectives than 
nonhandicapped students with similar 
abilities and interests. If a vocational 
program disproportionately enrolls male or 
female students. minority or nonminority 
students, or handicapped students, recipients 
must take steps to insure that the 
disproportion does not result from unlawful 
discrimination in counseling activities.
C. Student Recruitment Activities

Recipients must conduct their student 
recruitment activities so as not to exclude or

limit opportunities on the basis of race, color, 
national origin, sex, or handicap. Where 
recruitment activities involve the 
presentation or portrayal of vocational and 
career opportunities, the curricula and 
programs described should cover a broad 
range of occupational opportunities and not 
be limited on the basis of the race, color, 
national origin, sex, or handicap of the 
students or potential students to whom the 
presentation is made. Also, to the extent 
possible, recruiting teams should include 
persons of different races, national origins, 
sexes, and handicaps.
D. Counseling of Students With Limited 
English-Speaking Ability or Hearing 
Impairments

Recipients must insure that counselors can 
effectively communicate with national origin 
minority students with limited English 
language skills and with students who have 
hearing impairments. This requirement may 
be satisfied by having interpreters available.
E. Promotional Activities

Recipients may not undertake promotional 
efforts (including activities of school officials, 
counselors, and vocational staff) in a manner 
that creates or perpetuates stereotypes or 
limitations based on race, color, national 
origin, sex or handicap. Examples of 
promotional efforts are career days, parents’ 
night, shop demonstrations, visitations by 
groups of prospective students and by 
representatives from business and industry. 
Materials that are part of promotional efforts 
may not create or perpetuate stereotypes 
through text or illustration. To the extent 
possible they should portray males or 
females, minorities or handicapped persons 
in programs and occupations in which these 
groups traditionally have not been 
represented. If a recipient’s service area 
contains a community of national origin 
minority persons with limited English 
language skills, promotional literature must 
be distributed to that community in its 
language.
VI. Equal Opportunity in the Vocational 
Education Instructional Setting
A. Accommodations For Handicapped 
Students

Recipients must place secondary level 
handicapped students in the regular 
educational environment of any vocational 
education program to the maximum extent 
appropriate to the needs of the student unless 
it can be demonstrated that the education of 
the handicapped person in the regular 
environment with the úse of supplementary 
aids and services cannot be achieved 
satisfactorily. Handicapped students may be 
placed in a program only after the recipient 
satisfies the provisions of the Department’s 
Regulation, 34 CFR Part 104, relating to 
evaluation, placement, and procedural 
safeguards. If a separate class or facility is 
identifiable as being for handicapped 
persons, the facility, the programs, and the 
services must be comparable to the facilities, 
programs, and services offered to 
nonhandicapped students.
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B. Student Financial Assistance
Recipients may not award financial 

assistance in the form of loans, grants, 
scholarships, special funds, subsidies, 
compensation for work, or prizes to 
vocational education students on the basis of 
race, color, national origin, sex, or handicap, 
except to overcome the effects of past 
discrimination. Recipients may administer 
sex restricted financial assistance where the 
assistance and restriction are established by 
will, trust, bequest, or any similar legal 
instrument, if the overall effect of all financial 
assistance awarded does not discriminate on 
the basis of sex. Materials and information 
used to notify students of opportunities for 
financial assistance may not contain 
language or examples that would lead 
applicants to believe the assistance is 
provided on a discriminatory basis. If a 
recipient's service area contains a community 
of national origin minority persons with 
limited English language skills, such 
information must be disseminated to that 
community in its language.
C. Housing In Residential Postsecondary 
Vocational Education Centers

Recipients must extend housing 
opportunities without discrimination based 
on race, color, national origin, sex, or 
handicap. This obligation extends to 
recipients that provide on-campus housing 
and/or that have agreements with providers 
of off-campus housing. In particular, a 
recipient postsecondary vocational education 
program that provides on-campus or off- 
campus housing to its nonhandicapped 
students must provide, at the same cost and 
under the same conditions, comparable 
convenient and accessible housing to 
handicapped students.
D. Comparable Facilities

Recipients must provide changing rooms, 
showers, and other facilities for students of 
one sex that are comparable to those 
provided to students of the other sex. This 
may be accomplished by alternating use of 
the same facilities or by providing separate, 
comparable facilities.

Such facilities must be adapted or modified 
to the extent necessary to make the 
vocational education program readily 
accessible to handicapped persons. ■
VII. Work Study, Cooperative Vocational 
Education, Job Placement, and Apprentice 
Training
A. Responsibilities in Cooperative Vocational 
Education Programs, Work-Study Programs, 
and Job Placement Programs

A recipient must insure that: (a) it does not 
discriminate against its students on the basis 
of race, color, national origin, sex, or 
handicap in making available opportunities 
in cooperative education, work study and job 
placement programs; and (b) students 
participating in cooperative education, work 
study and job placement programs are not 
discriminated against by employers or 
prospective employers on the basis of race, 
color, national origin, sex, or handicap in 
recruitment, hiring, placement, assignment to 
work tasks, hours of employment, levels of 
responsibility, and in pay.

If a recipient enters into a written 
agreement for the referral or assignment of 
students to an employer, the agreement must 
contain an assurance from the employer that 
students will be accepted and assigned to 
jobs and otherwise treated without regard to 
race, color, national origin, sex, or handicap.

Recipients may not honor any employer’s 
request for students who are free of 
handicaps or for students of a particular race, 
color, national origin, or sex. In the event an 
employer or prospective employer is or has 
been subject to court action involving 
discrimination in employment, school 
officials should rely on the court’s findings if 
the decision resolves the issue of whether the 
employer has engaged in unlawful 
discrimination.
B. Apprentice Training Programs

A recipient may not enter into any 
agreement for the provision or support of 
apprentice training for students or union 
members with any labor union or other 
sponsor that discriminates against its 
members or applicants for membership on the 
basis of race, color, national origin, sex, or 
handicap. If a recipient enters into a written 
agreement with a labor uniori or other 
sponsor providing for apprentice training, the 
agreement must contain an assurance from 
the union or other sponsor: (1) that it does not 
engage in such discrimination against its 
membership or applicants for membership; 
and (2) that apprentice training will be 
offered and conducted for its membership 
free of such discrimination.
VIII. Employment of Faculty and Staff
A. Employment Generally

Recipients may not engage in any
employment practice that discriminates 
against any employee or applicant for 
employment on the basis of sex or handicap. 
Recipients may not engage in any 
employment practice that discriminates on 
the basis of race, color, or national origin if 
such discrimination tends to result in 
segregation, exclusion or other discrimination 
against students.
B. Recruitment

Recipients may not limit their recruitment 
for employees to schools, communities, or 
companies disproportionately composed of 
persons of a particular race, color, national 
origin, sex, or handicap except for the 
purpose of overcoming the effects of past 
discrimination. Every source of faculty must 
be notified that the recipient does not 
discriminate in employment on the basis of 
race, color, national origin, sex, or handicap.
C. Patterns Of Discrimination

Whenever the Office for Civil Rights finds 
that in light of the representation of protected 
groups in the relevant labor market there is a 
significant underrepresentation or 
overrepresentation of protected group 
persons on the staff of a vocational education 
school or program, it will presume that the 
disproportion results from unlawful 
discrimination. This presumption can be 
overcome by proof that qualified persons of 
the particular race, color, national origin, or 
sex, or that qualified handicapped persons

are not in fact available in the relevant labor 
market.
D. Salary Policies

Recipients must establish and maintain 
faculty salary scales.and policy based upon 
the conditions and responsibilities of 
employment, without regard to race, color, 
national origin, sex or handicap.
E. Employment Opportunities For 
Handicapped Applicants

Recipients must provide equal employment 
opportunities for teaching and administrative 
positions to handicapped applicants who can 
perform the essential functions of the position 
in question. Recipients must make reasonable 
accommodation for the physical or mental 
limitations of handicapped applicants who 
are otherwise qualified unless recipients can 
demonstrate that the. accommodation would 
impose an undue hardship.
F. The Effects Of Past Discrimination

Recipients must take steps to overcome the 
effects of past discrimination in the 
recruitment! hiring, and assignment of faculty. 
Such steps may include the recruitment or 
reassignment of qualified persons of a 
particular race, national origin, or sex, or who 
are handicapped.
G. Staff Of State Advisory Councils Of 
Vocational Education

State Advisory Councils of Vocational 
Education are recipients of Federal financial 
assistance and therefore must comply with 
Section VIII of the Guidelines.
H. Employment at State Operated Vocational 
Education Centers Through State Civil- 
Service Authorities

Where recruitment and hiring of staff for 
State operated vocational education centers 
is conducted by a State civil service 
employment authority, the State education 
agency operating the program must insure 
that recruitment and hiring of staff for the 
vocational education center is conducted in 
accordance with the requirements of these 
Guidelines.
IX. Proprietary Vocational Education Schools
A. Recipient Responsibilities

Proprietary vocational education schools 
that are recipients of Federal financial 
assistance through Federal student assistance 
programs or otherwise are subject to all of 
the requirements of the Department’s 
regulations and these Guidelines.
B. Enforcement authority

Enforcement of the provisions of Title IX of 
the Education Amendments of 1972 and 
Section 504 of the Rehabilitation Act of 1973 
is the responsibility of the Department of 
Education. However, authority to enforce 
Title VI of the Civil rights Act of 1964 for 
proprietary vocational education schools has 
been delegated to the Veterans 

. Administration.
When the Office for Civil Rights receives a 

Title VI complaint alleging discrimination by 
a proprietary vocational education school it 
will forward the complaint to the Veterans 
Administration and cite the applicable
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requirements of the Department’s regulations 
and these Guideline». The complainant will 
be notified of such action.

PART 101—PRACTICE AND 
PROCEDURE FOR HEARINGS UNDER 
PART 100 OF THIS TITLE
Subpart A—General Information 
Sec.
101.1 Scope of rules.
101.2 Records to be public.
101.3 Use of gender and number.
101.4 Suspension of rules.
Subpart B—Appearance and Practice
101.11 Appearance.
101.12 Authority for representation.
101.13 Exclusion from hearing for 

.misconduct.
Subpart C—Parties
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Authority: 5 U.S.U. 301

Subpart A—General Information

§ 101.1 Scope of rules.
The rules of procedure in this part 

supplement § § 100.9 and 100.10 of this 
subtitle and govern the practice for 
hearings, decisions, and administrative 
review conducted by the Department of 
Education, pursuant to Title VI of the 
Civjl Rights Act of 1964 (sec. 602, 78 
Stat. 252) and Part 100 of this subtitle.

§ 101.2 Records to be public.
All pleadings, correspondence, 

exhibits, transcripts, of testimony, 
exceptions, briefs, decisions, and other 
documents filed in the docket in any 
proceeding may be inspected and copied 
in the office of the Civil Rights hearing 
clerk. Inquiries may be made at the 
Department of Education, 400 Maryland 
Avenue SW., Washington, D.C. 20202.

§ 101.3 Use of gender and number.
As used in this part, words importing 

the singular number may extend and be 
applied to several persons or things, and 
vice versa. Words importing the 
masculine gender may be applied to 
females or organizations.

§ 101.4 Suspension of rules.
Upon notice to all parties, the 

reviewing authority or the presiding 
officer, with respect to matters pending 
before them, may modify or waive any 
rule in this part upon determination that 
no party will be unduly prejudiced and 
the ends of justice will thereby be 
served.

Subpart B—Appearance and Practice
§ 101.11 Appearance.

A party may appear in person or by 
counsel and participate fully in any 
proceeding. A State agency or a 
corporation may appear by any of its 
officers or by any employee it authorizes 
to appear on its behalf. Counsel must be 
members in good standing of the bar of 
a State, Territory, or possession of the 
United States or of the District of 
Columbia or the Commonwealth of 
Puerto Rico.

§ 101.12 Authority for representation.
Any individual acting in a 

representative capacity in any 
proceeding may be required to show his 
authority to act in such capacity.

§ 101.13 Exclusion from hearing for 
misconduct.

Disrespectful, disorderly, or 
contumacious language or contemptuous 
conduct, refusal to comply with 
directions, or continued use of dilatory 
tactics by any person at any hearing 
before a presiding officer shall 
constitute grounds for immediate 
exclusion of such person from the 
hearing by the presiding officer.

Subpart C—Parties
§ 101.21 Parties.

(a) The term party shall include an 
applicant or recipient or other person to 
whom a notice of hearing or opportunity 
for hearing has been mailed naming him 
a respondent.

(b) The Assistant Secretary for Civil 
Rights of the Department of Education, 
shall be deemed a party to all 
proceedings.

§ 101.22 Amici curiae.
(a) Any interested person or 

organization may file a petition to 
participate in a proceeding as an amicus 
curiae. Such petition shall be filed prior 
to the prehearing conference, or if none 
is held, before the commencement of the 
hearing, unless the petitioner shows 
good cause for filing the petition later. 
The presiding officer may grant the 
petition if he finds that the petitioner 
has a legitimate interest in the 
proceedings, that such participation will 
not unduly delay the outcome, and may 
contribute materially to the proper 
disposition thereof. An amicus curiae is 
not a party and may not introduce 
evidence at a hearing.

(b) An amicus curiae may submit a 
statement of position to the presiding 
officer prior to the beginning of a 
hearing, and shall serve a copy on each 
party. The amicus curiae may submit a 
brief on each occasion a decision is to
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be made or a prior decision is subject to 
review. His brief shall be filed and 
served on each party within the time 
limits applicable to the party whose 
position he deems himself to support; or 
if he does not deem himself to support 
the position of any party, within the 
longest time limit applicable to any 
party at that particular stage of the 
proceedings.

(c) When all parties have completed 
their initial examination of a witness, 
any amicus curiae may request the 
presiding officer to propound specific 
questions to the witness. The presiding 
officer, in his discretion, may grant any 
such request if he believes the proposed 
additional testimony may assist 
materially in elucidating factual matters 
at issue between the parties and Will not 
expand the issues.

§ 101.23 Complainants not parties.
A person submitting a complaint 

pursuant to § 100.7(b) of this title is not 
a party to the proceedings governed by 
this part, but may petition, after 
proceedings are initiated, to become an 
amicus curiae.

Subpart D—Form, Execution, Service 
and Filing of Documents
$ 101.31 Form of documents to be filed.

Documents to be filed under the rules 
in this part shall be dated, the original 
signed in ink, shall show the docket 
description and title of the proceeding, 
and shall show the title, if any, and 
address of the signatory. Copies need 
not be signed but the name of the person 
signing the original shall be reproduced. 
Documents shall be legible and shall not 
be more than 8 V2 inches wide and 12 
inches long.

§ 101.32 Signature of documents.
The signature of a party, authorized 

officer, employee or attorney constitutes 
a certificate that he has read the 
document, that to the best of his 
knowledge, information, and belief there 
is good ground to support it, and that it 
is not interposed for delay. If a 
document is not signed or is signed with 
intent to defeat the purpose of this 
section, it may be stricken as sham and 
false and the proceeding may proceed as 
though the document had not been filed. 
Similar action may be taken if 
scandalous or indecent matter is 
inserted.

§ 101.33 Filing and service.
All notices by a Department official, 

and all written motions, requests, 
petitions, memoranda, pleadings, 
exceptions, briefs, decisions, and 
correspondence to a Department official 
from a party, or vice versa, relating to a

proceeding after its commencement 
shall be filed and served on all parties. 
Parties shall supply the original and two 
copies of documents submitted for filing. 
Filings shall be made with the Civil 
Rights hearing clerk at the address 
stated in the notice of hearing or notice 
of opportunity for hearing, during 
regular business hours. Regular business 
hours are every Monday through Friday 
(legal holidays in the District of 
Columbia excepted) from 9 a.m. to 5:30 
p.m., eastern standard or daylight saving 
time, whichever is effective in the 
District of Columbia at the time. 
Originals only on exhibits and 
transcripts of testimony need be filed. 
For requirements of service on amici 
curiae, see § 101.107.

§ 101.34 Service—how made.
Service shall be made by personal 

delivery of one copy to each person to 
be served or by mailing by first-class 
mail, properly addressed with postage 
prepaid. When a party or amicus has 
appeared by attorney or other 
representative, service upon such 
attorney or representative will be 
deemed service upon the party or 
amicus. Documents served by mail 
preferably should be mailed in sufficient 
time to reach the addressee by the date 
on which the original is due to be filed, 
and should be air mailed if the 
addressee is more than 300 miles 
distant.

§ 101.35 Date of service.
The date of service shall be the day 

when the matter is deposited in the U.S. 
mail or is delivered in person, except 
that the date of service of the initial 
notice of hearing or opportunity for 
hearing shall be the date of its delivery, 
or of its attempted delivery if refused.

§ 101.36 Certificate of service.
Hie original of every document filed 

and required to be served upon parties 
to a proceeding shall be endorsed with a 
certificate of service signed by the party 
making service or by his attorney or 
representative, stating that such service 
has been made, the date of service, and 
the manner of service, whether by mail 
or personal delivery.

Subpart E—Time
§ 101.41 Computation.

In computing any period of time under 
the rules in this part or in an order 
issued hereunder, the time begins with 
the day following the act, event, or 
default, and includes the last day of the 
period, unless it is a Saturday, Sunday, 
or legal holiday observed in the District 
of Columbia, in which event it includes 
the next following business day. When

the period of time prescribed or allowed 
is less than 7 days, intermediate 
Saturdays, Sundays, and legal holidays 
shall be excluded from the computation.

§ 101.42 Extension of time or 
postponement.

Requests for extension of time should 
be served on all parties and should set 
forth the reasons for the application. 
Applications may be granted upon a 
showing of good cause by the applicant. 
From the designation of a presiding 
officer until the issuance of his decision 
such requests should be addressed to 
him. Answers to such requests are 
permitted, if made promptly.

§ 101.43 Reduction of time to file 
documents.

For good cause, the reviewing 
authority or the presiding officer, with 
respect to matters pending before them, 
may reduce any time limit prescribed by 
the rules in this part, except as provided 
by law or in Part 80 of this title.

Subpart F—Proceedings Prior to 
Hearing
§ 101.51 Notice of hearing or opportunity 
for hearing.

Proceedings are commenced by 
mailing a notice of hearing or 
opportunity for hearing to an affected 
applicant or recipient, pursuant to 
§ 100.9 of this title.

§ 101.52 Answer to notice.
The respondent, applicant or recipient 

may fjle an answer to the notice within 
20 days after service thereof. Answers 
shall admit or deny specifically and in 
detail each allegation of the notice, 
unless the respondent party is without 
knowledge, in which case his answer 
should so state, and the statement will 
be deemed a denial. Allegations of fact 
in the notice not denied or controverted 
by answer shall be deemed admitted. 
Matters alleged as affirmative defenses 
shall be separately stated and 
numbered. Failure of the respondent to 
file an answer within the 20-day period 
following service of the notice may be 
deemed an admission of all matters of 
fact recited in the notice.

§ 101.53 Amendment of notice or answer.
The Assistant Secretary for Civil 

Rights may amend the notice of hearing 
or opportunity for hearing once as a 
matter of course before an answer 
thereto is served, and each respondent 
may amend his answer once as a matter 
of course not later than 10 days before 
the date fixed for hearing but in no 
event later than 20 days from the date of 
service of his original answer.
Otherwise a notice or answer may be
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amended only by leave of the presiding 
officer. A respondent shall file his 
answer to an amended notice within the 
time remaining for filing the answer to 
the original notice or within 10 days 
after service of the amended notice, 
whichever period may be the longer, 
unless the presiding officer otherwise 
orders.

§ 101.54 Request for hearing.
Within 20 days after service of a 

notice of opportunity for hearing which 
does not fix a date for hearing the 
respondent, either in his answer or in a 
separate document, may request a 
hearing. Failure of the respondent to 
request a hearing shall be deemed a 
waiver of the right to a hearing and to 
constitute his consent to the making of a 
decision on the basis of such 
information as is available.

§ 101.55 Consolidation.
The responsible Department official 

may provide for proceedings in the 
Department to be joined or consolidated 
for hearing with proceedings in other 
Federal departments or agencies, by 
agreement with such other departments 
or agencies. All parties to any 
proceeding consolidated subsequently to 
service of the notice of hearing or 
opportunity for hearing shall be 
promptly served with notice of such 
consolidation.

§ 101.56 Motions.
Motions and petitions shall state the 

relief sought, the authority relied upon, 
and the facts alleged. If made before or 
after the hearing, these matters shall be 
in writing. If made at the hearing, they 
may be stated orally; but the presiding 
officer may require that they be reduced 
to writing and filed and served on all 
parties in the same manner as a formal 
motion. Motions, answers, and replies 
shall be addressed to the presiding 
officer, if the case is pending before him. 
A repetitious motion will not be 
entertained.

§ 101.57 Responses to motions and 
petitions.

Within 8 days after a written motion 
or petition is served, or such other 
period as the reviewing authority or the 
presiding officer may fix, any party may 
file a response thereto. An immediate 
oral response may be made to an oral 
motion.

§ 101.58 Disposition of motions and 
petitions.

The reviewing authority or the 
presiding officer may not sustain or 
grant a written motion or petition prior 
to expiration of the time for filing 
responses thereto, but may overrule or

deny such motion or petition without 
awaiting response: Provided, however, 
That prehearing conferences, hearings 
and decisions need not be delayed 
pending disposition of motions or 
petitions. Oral motions and petitions 
may be ruled on immediately. Motions 
and petitions submitted to the reviewing 
authority or the presiding officer, 
respectively, and. not disposed of in 
separate rulings or in their respective 
decisions will be deemed denied. Oral 
arguments shall not be held or written 
motions or petitions unless the presiding 
officer in his discretion expressly so 
orders.

Subpart G—Responsibilities and 
Duties of Presiding Officer

§ 101.61 Who presides.
A hearing examiner assigned under 5 

U.S.C. 3105 or 3344 (formerly sec. 11 of 
the Administrative Procedure Act) shall 
preside over the taking of evidence in 
any hearing to which these rules of 
procedure apply.

§ 101.62 Designation of hearing examiner.
The designation of the hearing 

examiner as presiding officer shall be in 
writing, and shall specify whether the 
examiner is to make an initial decision 
or to certify the entire record including 
his recommended findings and proposed 
decision to the reviewing authority, and 
may also fix the time and place of 
hearing. A copy of such order shall be 
served on all parties. After service of an 
order designating a hearing examiner to 
preside, and until such examiner makes 
his decision, motions and petitions shall 
be submitted to him. In the case of the 
death, illness, disqualification or 
unavailability of the designated hearing 
examiner, another hearing examiner 
may be designated to take his place.

§ 101.63 Authority of presiding officer.
The presiding officer shall have the 

duty to conduct a fair hearing, to take all 
necessary action to avoid delay, and to 
maintain order. He shall have all powers 
necessary to these ends, including (but 
not limited to) the power to:

(a) Arrange and issue notice of the 
date, time, and place of hearings, or, 
upon due notice to the parties, to change 
the date, time, and place of hearings 
previously set.

(b) Hold conferences to settle, 
simplify, or fix the issues in a 
proceeding, or to consider other matters 
that may aid in the expeditious 
disposition of the proceeding.

(c) Require parties and amici curiae to 
state their position with respect to the 
various issues in the proceeding.'

(d) Administer oaths and affirmations.

(e) Rule on motions, and other 
procedural items on matters pending 
before him.

ff) Regulate the course of the hearing 
and conduct of counsel therein.

(g) Examine witnesses and direct 
witnesses to testify.

(h) Receive, rule on, exclude or limit 
evidence.

(i) Fix the time for filing motions, 
petitions, briefs, or other items in 
matters pending before him.

(j) Issue initial or recommended 
decisions.

(k) Take any action authorized by the 
rules in this part or in conformance with 
the provisions of 5 U.S.C. 551-559 (the 
Administrative Procedure Act)*

Subpart H—Hearing Procedures
§101.71 Statement of position and trial 
briefs.

The presiding officer may require 
parties and amici curiae to file written 
statements of position prior to the 
beginning of a hearing. The presiding 
officer may also require the parties to 
submit trial briefs.

§ 101.72 Evidentiary purpose.
(a) The hearing is directed to receiving 

factual evidence and expert opinion 
testimony related to the issues in the 
proceeding. Argument will not be 
received in evidence; rather it should be 
presented in statements, memoranda, or 
briefs, as determined by the presiding 
officer. Brief opening statements, which 
shall be limited to statement of the 
party’s position and what he intends to 
prove, may be made at hearings.

(b) Hearings for the reception of 
evidence will be held only in cases 
where issues of fact must be resolved in 
order to determine whether the 
respondent has failed to comply with 
one or more applicable requirements of 
Part 100 of this title. In any case where it 
appears from the respondent's answer to 
the notice of hearing or opportunity for 
hearing, from his failure timely to 
answer, or from his admissions or 
stipulations in the record, that there are 
no matters of material fact in dispute, 
the reviewing authority or presiding 
officer may enter an order so finding, 
vacating the hearing date if one has 
been set, and fixing the time for filing 
briefs under § 101.101. Thereafter the 
proceedings shall go to conclusion in 
accordance with Subpart J of this part. 
The presiding officer may allow an 
appeal from such order in accordance 
with § 101.86.

§ 101.73 Testimony.
Testimony shall be given orally under 

oath or affirmation by witnesses at the 
hearing; but the presiding officer, in his
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discretion, may require or permit that 
the direct testimony of any witness be 
prepared in writing and served on all 
parties in advance of the hearing. Such 
testimony may be adopted by the 
witness at the hearing, and filed as part 
of the record thereof. Unless authorized 
by the presiding officer, witnesses will 
not be permitted to read prepared 
testimony into the record. Except as 
provided in § § 101.75 and 101.76, 
witnesses shall be available at the 
hearing for cross-examination.

§101.74 Exhibits.
Proposed exhibits shall be exchanged 

at the prehearing conference, or 
otherwise prior to the hearing if the 
presiding officer so requires. Proposed 
exhibits not so exchanged may be 
denied admission as evidence. The 
authenticity of all proposed exhibits 
exchanged prior 1o hearing will be 
deemed admitted unless written 
objection thereto is filed prior to the 
hearing or unless good cause is shown 
at the hearing for failure to file such 
written objection.

§101.75 Affidavits.
An affidavit is; not inadmissible as 

such. Unless the presiding officer .fixes 
other time periods affidavits shall be 
filed and served on the parties not later 
than 15 days prior to the hearing; and 
not less than 7 days prior to hearing a 
party may file and serve written 
objection to any affidavit on the ground 
that he believes it necessary to test the 
truth of assertions therein at hearing. In 
such event the assertions objected to 
will not be received in evidence unless 
the affiant is made available for cross- 
examination, or the presiding officer 
determines that cross-examination is not 
necessary for the full and true disclosure 
of facts referred to in such assertions. 
Notwithstanding any objection, 
however, affidavits may be considered 
in the case of any respondent who 
waives a hearing.

§ 101.76 Depositions.
Upon such terms as may be just, for 

the convenience of the parties or of the 
Department, the presiding officer may 
authorize or direct the testimony of any 
witness to be taken by deposition.

§ 101.77 Admissions as to facts and 
documents.

Not later than 15 days prior to the 
scheduled date of the hearing except for 
good cause shown, or prior to such 
earlier date as the presiding officer may 
order, any party may serve upon an 
opposing party a written request for the 
admission of the genuineness and 
authenticity of any relevant documents

described in and exhibited with the 
request, or for the admission of the truth 
of any relevant matters of fact stated in 
the request. Each of the matters of 
which an admission is requested shall 
be deemed admitted, unless within a 
period designated in the request (not 
less than 40 days after service thereof, 
or within such further timé as the 
presiding officer or the reviewing 
authority if no presiding officer has yet 
been designated may allow upon motion 
and notice) the party to whom the 
request is directed serves upon the 
requesting party a sworn statement 
either denying specifically the matters of. 
which an admission is requested or 
setting forth in detail the reasons why 
he cannot truthfully either admit or deny 
such matters. Copies of requests for 
admission and answers thereto shall be 
served on all parties. Any admission 
made by a party to such request is only 
for the purposes of the pending 
proceeding, or any proceeding or action 
instituted for the enforcement of any 
order entered therein, and shall not 
constitute and admission by him for any 
other purpose or be used against him in 
any other proceeding or action.

§ 101.78 Evidence.
Irrelevant, immaterial, unreliable, and 

unduly repetitious evidence will be 
excluded.

§101.79 Cross-examination.
A witness may be cross-examined on 

any matter material to the proceeding 
without regard to the scope of his direct 
examination.

§ 101.80 Unsponsored written material.
Letters expressing views or urging 

action and other unsponsored written 
material regarding matters in issue in a 
hearing will be placed in the 
correspondence section of the docket of 
the proceeding. These data are not 
deemed part of the evidence or record in 
the hearing.

§ 101.81 Objections.
Objections to evidence shall be timely 

and briefly state the ground relied upon.

§101.82 Exceptions to rulings of 
presiding officer unnecessary.

Exceptions to rulings of the presiding 
officer are unnecessary. It is sufficient 
that a party, at the time the ruling of the 
presiding officer is sought, makes known 
the action which he desires the 
presiding officer to take, or his objection 
to an action taken, and his grounds 
therefor.

§101.83 Official notice.
Where official notice is taken or is to 

be taken of a material fact not appearing

in the evidence of record, any party, on 
timely request, shall be afforded an 
opportunity to show the contrary.

§ 101.84 Public document items.
Whenever there is offered (in whole 

or in part) a public document, such as an 
official report, decision, opinion, or 
published scientific or economic 
statistical data issued by any of the 
executive departments (or their 
subdivisions), legislative agencies or 
committees, or administrative agencies 
of the Federal Government (including 
Government-owned corporations), or a 
similar document issued by a State or its 
agencies, and such document (or part 
thereof) has been shown by the offeror 
to be reasonably available to the public, 
such document need not be produced or 
marked for identification, but may be 
offered for official notice, as a public 
document item by specifying the 
document or relevant part thereof.

§101.85 Offer of proof.
An offer of proof made in connection 

with an objection taken to any ruling of 
the presiding officer rejecting or 
excluding proffered oral testimony shall 
consist of a statement of the substance 
of the evidence which counsel contends 
would be adduced by such testimony; 
and, if the excluded evidence consists of 
evidence in documentary or written 
form or of reference to documents or 
records, a copy of such evidence shall 
be marked for identification and shall 
accompany the record as the offer of 
proof.

§ 101.86 Appeals from ruling of presiding 
officer.

Rulings of the presiding officer may 
not be appealed to the reviewing 
authority prior to his consideration of 
the entire proceeding except with the 
consent of the presiding officer and 
where he certifies on the record or in 
writing that the allowance of an 
interlocutory appeal is clearly necessary 
to prevent exceptional delay, expense, 
or prejudice to any party, or substantial, 
detriment to the public interest. If an 
appeal is allowed, any party may file a 
brief with the reviewing authority within 
such period as the presiding officer 
directs. No oral argument will be heard 
unless the reviewing authority directs 
otherwise. At any time prior to 
submission of the proceeding to it for 
decisions, the reviewing authority may 
direct the presiding officer to certify any 
question or the entire record to it for 
decision. Where the entire record is so 
certified, thé presiding officer shall 
recommend a decision.
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Subpart I—The Record

§ 101.91 Official transcript.
The Department will designate the 

official reporter for all hearings. The 
qfficial transcripts of testimony taken, 
together with any exhibits, briefs, or 
memoranda of law Hied therewith shall 
be filed with the Department 
Transcripts of testimony in hearings 
may be obtained from the official 
reporter by the parties and the public at 
rates not to exceed the maximum rates 
fixed by the contract between the 
Department and the reporter. Upon 
notice to all parties, the presiding officer 
may authorize corrections to the 
transcript which involve matters of 
substance.

§ 101.92 Record for decision.
The transcript of testimony, exhibits, 

and all papers and requests filed in the 
proceedings, except the correspondence 
section of the docket, including rulings 
and any recommended or initial 
decision shall constitute the exclusive 
record for decision.

Subpart J—Posthearing Procedures, 
Decisions

§ 101.101 Posthearing briefs: proposed 
findings and conclusions.

(a) The presiding officer shall fix the 
time for filing posthearing briefs, which 
may contain proposed findings of fact 
and conclusions of law, and, if 
permitted, reply briefs.

(b) Briefs should include a summary of 
the evidence relied upon together with 
references to exhibit numbers and pages 
of the transcript, with citations of the 
authorities relied upon.

§ 101.102 Decisions following hearing.
When the time for submission of 

posthearing briefs has expired, the 
presiding officer shall certify the entire 
record, including his recommended 
findings and proposed decision, to the 
responsible Department official; or if so 
authorized he shall make an initial 
decision. A copy of the recommended 
findings.and proposed decision, or of the 
initial decision, shall be served upon all 
parties, and amici, if any.

§ 101.103 Exceptions to initial or 
recommended decisions.

Within 20 days after the mailing of an 
initial or recommended decision, any 
party may file exceptions to the 
decision, stating reasons therefor, with 
the reviewing authority. Any other party 
may file a response thereto within 30 
days after the mailing of the decision. 
Upon the filing of such exceptions, the 
reviewing authority shall review the

decision and issue its own decision 
thereon.

§101.104 Final decisions.
(a) Where the hearing is conducted by 

a hearing examiner who makes an initial 
decision, if no exceptions thereto are 
filed within the 20-day period specified 
in § 101.103, such decision shall become 
the final decision of the Department, 
and shall constitute “final agency 
action” within the meaning of 5 U.S.C. 
704 (formerly section 10(c) of the 
Administrative Procedure Act), subject 
to the provisions of § 101.106.

(b) . Where the hearing is conducted by 
a hearing examiner who makes a 
recommended decision, or upon the 
filing of exceptions to a hearing 
examiner’s initial decision, the 
reviewing authority shall review the 
recommended or initial decision and 
shall issue its own decision thereon, 
which shall become the final decision of 
the Department, and shall constitute 
“final agency action” within the 
meaning of 5 U.S.C. 704 (formerly 
section 10(c) of the Administrative 
Procedure Act), subject to the provisions 
of § 101.106.

(c) All final decisions shall be 
promptly served on all parties, and 
amici, if any.

§ 101.105 Oral argument to the reviewing 
authority.

(a) If any party desires to argue a case 
orally on exceptions or replies to 
exceptions to an initial or recommended 
decision, he shall make such request in 
writing. The reviewing authority may 
grant or deny such requests in its 
discretion. If granted, it will serve notice 
of oral argument on all parties. The 
notice will set forth the order of 
presentation, the amount of time 
allotted, and the time and place for 
argument. ,The names of persons who 
wiU argue should be filed with the 
Department hearing clerk not later than 
7 days before the date set for oral 
argument.

(b) The purpose of oral argument is to 
emphasize and clarify the written 
argument in the briefs. Reading at length 
from the brief or other texts is not 
favored. Participants should confine 
their arguments to points of controlling 
importance and to points upon which 
exceptions have been filed. 
Consolidations of appearances at oral 
argument by parties taking the same 
side will permit the parties’ interests to 
be presented more effectively in the 
time allotted.

(c) Pamphlets, charts, and other 
written material may be presented at 
oral argument only if such material is 
limited to facts already in the record

and is served on all parties and filed 
with the Department hearing clerk at 
least 7 days before the argument.

§ 101.106 Review by the Secretary.
Within 20 days after an initial 

decision becomes a final decision 
pursuant to § 101.104(a) or within 20 
days of the mailing of a final decision 
referred to in § 101.104(b), as the case 
may be, a party may request the 
Secretary to review the final decision. 
The Secretary may grant or deny such 
request, in whole or in part, or serve 
notice of his intent to review the 
decision in whole or in part upon his 
own motion. If the Secretary grants the 
requested review, or if he serves notice 
of intent to review upon his own motion, 
each party to the decision shall have 20 
days following notice of the Secretary’s 
proposed action within which to file 
exceptions to the decision and 
supporting briefs and memoranda, or 
briefs and memoranda in support of the 
decision. Failure of a party to request 
review under this paragraph shall not be 
deemed a failure to exhaust 
adininistrative remedies for the purpose 
of obtaining judicial review.

§ 101.107 Service on amici curiae.
All briefs, exceptions, memoranda, 

requests, and decisions referred to in 
this subpart J shall be served upon amici 
curiae at the same times and in the same 
manner required for service on parties. 
Any written statements of position and 
trial briefs required of parties under 
§ 101.71 shall be served on amici.

Subpart K—Judicial Standards of 
Practice
§101.111 Conduct

Parties and their representatives are 
expected to conduct themselves with 
honor and dignity and observe judicial 
standards of practice and ethics in all 
proceedings. They should not indulge in 
offensive personalities, unseemly 
wrangling, or intemperate accusations 
or characterizations. A representative of 
any party whether or not a lawyer shall 
observe the traditional responsibilities 
of lawyers as officers of the court and 
use his best efforts to restrain his client . 
from improprieties in connection with a 
proceeding.

§101.112 Improper conduct
With respect to any proceeding it is 

improper for any interested person to 
attempt to sway the judgement of the 
reviewing authority by undertaking to 
bring pressure or influence to bear upon 
any officer having a responsibility for a 
decision in the proceeding, or his 
decisional staff. It is improper that such 
interested persons or any members of
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the Départment’s staff or the presiding 
officer give statements to 
communications media, by paid 
advertisement or otherwise, designed to 
influence the judgement of any officer 
having a responsibility for a decision in 
the proceeding, or his decisional staff. It 
is improper for any person to solicit 
communications to any such officer, or 
his decisional staff, other than proper 
communications by parties or amici 
curiae.

§ 101.113 Ex parte communications.
Only persons employed by or 

assigned to work with the reviewing 
authority who perform no investigative 
or prosecuting function in connection 
with a proceeding shall communicate ex 
parte with the reviewing authority, or 
the presiding officer, or any employee or 
person involved in the decisional 
process in such proceedings with 
respect to the merits of that or a 
factually related proceeding. The 
reviewing authority, the presiding 
officer, or any employee or person 
involved in the decisional process of a 
proceeding shall communicate ex parte 
with respect to the merits of that or a 
factually related proceeding only with 
persons employed by or assigned to 
work with them and who perform no 
investigative or prosecuting function in 
connection with the proceeding.

§101.114 Expeditious treatment
Requests for expeditious treatment of 

matters pending before the responsible 
Department official or the presiding 
officer are deemed communications on 
the merits, and are improper except 
when forwarded from parties to a 
proceeding and served upon all other 
parties thereto. Such communications 
should be in the form of a motion.

§ 101.115 Matters not prohibited.
A request for information which 

merely inquires about the status of a 
proceeding without discussing issues or 
expressing points of view is not deemed 
an ex parte communication. Such 
requests should be directed to the Civil 
Rights hearing clerk. Communications 
with respect to minor procedural 
matters or inquiries or emergency 
requests for extensions of time are not 
deemed ex parte communications 
prohibited by § 101.113. Where feasible, 
however, such communications should 
be by letter with copies to all parties. Ex 
parte communications between a 
respondent and the responsible 
Department official or the Secretary 
with respect to securing such 
respondent’s voluntary compliance with 
any requirement of Part 100 of this title 
are not prohibited.

§ 101.116 Filing of ex parte 
communications.

A prohibited communication in 
writing received by the Secretary, the 
reviewing authority, or by the presiding 
officer, shall be made public by placing 
it in the correspondence file of the 
docket in the case and will not be 
considered as part of the record for 
decision. If the prohibited 
communication is received orally a 
memorandum setting forth its substance 
shall be made and filed in the 
correspondence section of the docket in 
the case. A person referred to in such 
memorandum may file a comment for 
inclusion in the docket if he considers 
the memorandum to be incorrect.'

Subpart L—Posttermination 
Proceedings
§ 101.121 Posttermination proceedings.

(a) An applicant or recipient 
adversely affected by the order 
terminating, discontinuing, or refusing 
Federal financial assistance in 
consequence of proceedings pursuant to 
this title may request the responsible 
Department official for an order 
authorizing payment, or permitting 
resumption, of Federal financial 
assistance. Such request shall be in 
writing and shall affirmatively show 
that since entry of the order, it has 
brought its program or activity into 
compliance with the requirements of the 
Act, and with the Regulation thereunder, 
and shall set forth specifically, and in 
detail, the steps which it has taken to 
achieve such compliance. If the 
responsible Department official denies 
such request the applicant or recipient 
shall be given an expeditious hearing if 
it so requests in writing and specifies 
why it believes the responsible 
Department official to have been in 
error. The request for such a hearing 
shall be addressed to the responsible 
DepartmenbOfficial and shall be made 
within 30 days rafter the applicant or 
recipient is informed that the 
responsible Department official has 
refused to authorize payment or permit 
resumption of Federal financial 
assistance.

(b) In the event that a hearing shall be 
requested pursuant to subparagraph (a) 
of this section, the hearing procedures 
established by this part shall be 
applicable to the proceedings, except as 
otherwise provided in this section.

Subpart M—Definitions

§ 101.131 Definitions.
The definitions contained in § 100.13 

of this subtitle apply to this part, unless 
the context otherwise requires, and the

term ‘‘reviewing authority” as used 
herein includes the Secretary of 
Education, with respect to action by that 
official under § 101.106.

Transition provisions: (a) The 
amendments herein shall become 
effective upon publication in the Federal 
Register.

(b) These rules shall apply to any 
proceeding or part thereof to which Part 
100 of this title applies. In the case of 
any proceeding or part thereof governed 
by the provisions of 45 CFR Part 80 
(Title VI regulations of the Department 
of Health, Education, and Welfare) as 
that part existed prior to the 
amendments published in the Federal 
Register on Oct. 19,1967 (effective on 
that date), the rules in this Part 101 shall 
apply as if those amendments were not 
in effect.

PART 104—NONDISCRIMINATION ON 
THE BASIS OF HANDICAP IN 
PROGRAMS AND ACTIVITIES 
RECEIVING OR BENEFITING FROM 
FEDERAL FINANCIAL ASSISTANCE

Subpart A—General Provisions 

Sec.
104.1 Purpose.
104.2 Application.
104.3 Definitions.
104.4 Discrimination prohibited.
104.5 Assurances required.
104.6 Remedial action, voluntary action, and 

self-evaluation.
104.7 Designation of responsible employee 

and adoption of grievance procedures.
104.8 Notice.,
104.9 Administrative requirements for small 

recipients.
104.10 Effect of state or local law or other 

requirements and effect of employment 
opportunities.

Subpart B—Employment Practices
104.11 Discrimination prohibited.
104.12 Reasonable accommodation.
104.13 Employment criteria.
104.14 Preemployment inquiries. 
104.15-104.20 [Reserved]
Subpart C—-Program Accessibility
104.21 Discrimination prohibited.
104.22 Existing facilities,
104.23 New construction.
104.24-104.30 (Reserved]
Subpart D—Preschool, Elementary, and 
Secondary Education
104.31 Application of this subpart.
104.32 Location and notification.
104.33 Free appropriate public education.
104.34 Educational setting.
104.35 Evaluation and placement.
104.36 Procedural safeguards.
104.37 Nonacademic services.
104.38 Preschool and adult education 

programs.
104.39 Private education programs.
104.40 [Reserved]
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Subpart E—Postsecondary Education
104.41 Application of this subpart.
104.42 Admissions and recruitment.
104.43 Treatment of students; general.
104.44 Academic adjustments.
104.45 Housing.
104.46 Financial and employment assistance 

to students.
104.47 Nonacademic services.
104.46-104.50 [Reserved]
Subpart F—Health, Welfare, and Social 
Services
104.51 Application of this subpart.
104.52 Health, welfare, and other social 

services.
104.53 Drug and alcohol addicts.
104.54 Education of institutionalized 

persons.
104.55-104.60 [Reserved]
Subpart G—Procedures 
104.61 Procedures.- 
104.62-104.99 [Reserved]
Appendix A—Analysis of Final Regulation. 
Appendix B—Guidelines for eliminating 

discrimination and denial of services on 
the basis of race, color, national origin, 
sex, and handicap in vocational 
education programs.

Authority: Sec. 504, Rehabilitation Act of 
1973, Pub. L. 93-112,87 Stat. 394 (29 U.S.C. 
794); sec. 111(a), Rehabilitation Act 
Amendments of 1974, Pub. L. 93-516, 88 Stat. 
1619 (29 U.S.C. 706); sec. 606, Education of the 
Handicapped Act (20 U.S.C. 1405), as 
amended by Pub. L. 94-142, 89 Stat. 795.

Subpart A—General Provisions
§ 104.1 Purpose.

The purpose of this part is to 
effectuate section 504 of the 
Rehabilitation Act of 1973, which is 
designed to eliminate discrimination on 
the basis of handicap in any program or 
activity receiving Federal financial 
assistance.

§ 104.2 Application.
This part applies to each recipient of 

Federal financial assistance from the 
Department of Education and to each 
program or activity that receives or 
benefits from such assistance.

§ 104.3 Definitions.
As used in this part, the term:
(a) “The Act” means the ~ 

Rehabilitation Act of 1973, Pub. L. 93- 
112, as amended by the Rehabilitation 
Act Amendments of 1974, Pub. L. 93-516, 
29 U.S.C. 794.

(b) “Section 504” means section 504 of 
the Act.

(c) “Education of the Handicapped 
Act” means that statute as amended by 
the Education for all Handicapped 
Children Act of 1975, Pub. L. 94-142,20 
U.S.C. 1401 et seq.

(d) “Department” means the 
Department of Education.

(e) “Assistant Secretary” means the 
Assistant Secretary for Civil Rights of 
the Department of Education.

(f) “Recipient” means any state or its 
political subdivision, any 
instrumentality of a state or its political 
subdivision, any public or private 
agency, institution, organization, or 
other entity, or any person to which 
Federal financial assistance is extended 
directly or through another recipient, 
including any successor, assignee, or 
transferee of a recipient, but excluding 
the ultimate beneficiary of the 
assistance.

(g) “Applicant for assistance” means 
one who submits an application, 
request, or plan required to be approved 
by a Department official or by a 
recipient as a condition to becoming a 
recipient.

(h) “Federal financial assistance” 
means any grant, loan, contract (other 
than a procurement contract or a 
contract of insurance or guaranty), or 
any other arrangement by which the 
Department provides or otherwise

. makes available assistance in the form 
of:

(1) Funds;
(2) Services of Federal personnel; or
(3) Real and personal property or any 

interest in or use of such property, 
including:

(i) Transfers or leases of such 
property for less than fair market value 
or for reduced consideration; and

(ii) Proceeds from a subsequent 
transfer or lease of such property if the 
Federal share of its fair market value is 

, not returned to the Federal Government.
(1) “Facility” means all or any portion 

of buildings, structures, equipment, 
roads, walks, parking lots, or other real 
or personal property or interest in such 
property.

(j) “Handicapped person.” (1) 
“Handicapped persons” means any 
person who (i) has a physical or mental 
impairment which substantially limits 
one or more major life activities, (ii) has 
a record of such an impairment, or (iii) is 
regarded as having such an impairment.

(2) As used in paragraph (j)(l) of this 
section, the phrase:

(i) “Physical or mental impairment” 
means (A) any physiological disorder or 
condition, cosmetic disfigurement, or 
anatomical loss affecting one or more of 
the following body systems: 
neurological; musculoskeletal; special 
sense organs; respiratory, including 
speech organs; cardiovascular; 
reproductive, digestive, genito-urinary; 
hemic and lymphatic; skin; and 
endocrine; or (B) any mental or 
psychological disorder, such as mental 
retardation, organic brain syndrome,

emotional or mental illness, and specific 
learning disabilities.

(ii) “Major life activities” means 
functions such as caring for one’s self, 
performing manual tasks, walking, 
seeing, hearing, speaking, breathing, 
learning, and working.

(iii) “Has a record of such an 
impairment" means has a history of, or 
has been misclassified as having, a 
mental or physical impairment that 
substantially limits one or more major 
life activities.

(iv) “Is regarded as having an 
impairment” means (A) has a physical 
or mental impairment that does not 
substantially limit major life activities 
but that is treated by a recipient as 
constituting such a limitation; (B) has a 
physical or mental impairment that 
substantially limits major life activities 
only as a result of .the attitudes of others 
toward such impairment; or (C) has 
none of the impairments defined in 
paragraph (j)(2)(i) of this section but is 
treated by a recipient as having such an 
impairment.

(k) “Qualified handicapped person” 
means:

(l) With respect to employment, a 
handicapped person who, with 
reasonable accommodation, can perform 
the essential functions of the job in 
question;

(2) With respect to public preschool 
elementary, secondary, or adult 
educational services, a handicappped 
person (i) of an age during which 
nonhandicapped persons are provided 
such services, (ii) of any age during 
which it is mandatory under state law to 
provide such services to handicapped 
persons, or (iii) to whom a state is 
required to provide a free appropriate 
public education under § 612 of the 
Education of the Handicapped Act; and

(3) With respect to postsecondary and 
vocational education services, a 
handicapped person who meets the 
academic and technical standards 
requisite to admission or participation in 
the recipient’s education program or 
activity;

(4) With respect to other services, a 
handicapped person who meets the 
essential eligibility requirements for the 
receipt of such services.

(1) “Handicap” means any condition 
or characteristic that renders a person a 
handicapped person as defined in 
paragraph (j) of this section.

§ 104.4 Discrimination prohibited.
(a) General. No qualified handicapped 

person shall, on the basis of handicap, 
be excluded from participation in, be 
denied the benefits of, or otherwise be 
subjected to discrimination under any 
program or activitiy which receives or
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benefits from Federal financial 
assistance.

(b) Discrim inatory actions prohibited. 
(1) A recipient, in providing any aid, 
benefit, or service, may not, directly or 
through contractual, licensing, or other 
arrangements, on the basis of handicap:

(1) Deny a qualified handicapped 
person the opportunity to participate in 
or benefit from the aid, benefit, or 
service;

(ii) Afford a qualified handicapped 
person an opportunity to participate in 
or benefit from the aid, benefit, or 
service that is not equal to that afforded 
others;

(iii} Provide a qualified handicapped 
person with an aid, benefit, or service 
that is not as effective as that provided 
to others;

(iv) Provide different or separate aid, 
benefits, or services to handicapped 
persons or to any class of handicapped 
persons unless such action is necessary 
to provide qualified handicapped 
persons with aid, benefits, or services 
that are as effective as those provided to 
others;

(v) Aid or perpetuate discrimination 
against a qualified handicapped person 
by providing significant assistance to an 
agency, organization, or person that 
discriminates on the basis of handicap 
in providing any aid, benefit, or service 
to beneficiaries of the recipients 
program;

(vi) Deny a qualified handicapped 
person the opportunity to participate as 
a member of planning or advisory 
boards; or

(vii) Otherwise limit a qualified 
handicapped person in the enjoyment of 
any right, privilege, advantage, or 
opportunity enjoyed by others receiving 
an aid, benefit, or service.

(2) For purposes of this part, aids, 
benefits, and services, to be equally 
effective, are not required to produce the 
identical result or level of achievement 
for handicapped and nonhgndicapped 
persons, but must afford handicapped 
persons equal opportunity to obtain the 
same result, to gain the same benefit, or 
to reach the same level of achievement, 
in the most integrated setting 
appropriate to the person’s needs.

(3) Despite the existence of separate 
or different programs or activities 
provided in accordance with this part, a 
recipient may not deny a qualified 
handicapped person the opportunity to 
participate in such programs or 
activities that are not separate or 
different.

(4) A recipient may not, directly or 
through contractual or other 
arrangements, utilize criteria or methods 
of administration (i) that have the effect 
of subjecting qualified handicapped

persons to discrimination on the basis of 
handicap, fii) that have the purpose or 
effect of defeating or substantially 
impairing accomplishment of the 
objectives of the recipient’s program 
with respect to handicapped persons, or
(iii) that perpetuate the discrimination of 
another recipient if both recipients are 
subject to common administrative 
control or are agencies of the same 
State.

(5) In determining the site or location 
of a facility, an applicant for assistance 
or a recipient may not make selections
(i) that have the effect of excluding 
handicapped persons from, denying 
them the benefits of, or otherwise 
subjecting them to discrimination under 
any program or activity that receives or 
benefits from Federal financial 
assistance or (ii) that have the purpose 
or effect of defeating or substantially 
impairing the accomplishment of the 
objectives of the program or activity 
with respect to handicapped persons.

(6) As used in this section, the aid, 
benefit, or service provided under a 
program or activity receiving or 
benefiting from Federal financial 
assistance includes any aid, benefit, or 
service provided in or through a facility 
that has been constructed, expanded, 
altered, leased or rented, or otherwise 
acquired, in whole or in part, with 
Federal financial assistance.

(c) Programs lim ited by F ed era l law. 
The exclusion of nonhandicapped 
persons from the benefits of a program 
limited by Federal statute or executive 
order to handicapped persons or the 
exclusion of a specific class of 
handicapped persons from a program 
limited by Federal statute or executive 
order to a different class of handicapped 
persons is not prohibited by this part.

§ 104.5 Assurances required.
(a) A ssurances. An applicant for 

Federal financial assistance for a 
program or activity to which this part 
applies shall submit an assurance, on a 
form specified by the Assistant 
Secretary, that the program will be 
operated in compliance with this part.
An applicant may incorporate these 
assurances by reference in subsequent 
applications to the Department.

(b) Duration o f obligation. (1) In the 
case of Federal financial assistance 
extended in the form of real property or 
to provide real property or structures on 
the property, the assurance will obligate 
the recipient or, in the case of a 
subsequent transfer, the transferee, for 
the period during which the real 
property or structures are used for the 
purpose for which Federal financial 
assistance is extended or for another

purpose involving the provision of 
similar services or benefits.

(2) In the case of Federal financial 
assistance extended to provide personal 
property, the assurance will obligate the 
recipient for the period during which it 
retains ownership or possession of the 
property.

(3) In all other cases the assurance 
will obligate the recipient for the period 
during which Federal financial 
assistance is extended.

(c) Covenants. (1) Where Federal 
financial assistance is provided in the 
form of real property or interest in the 
property from the Department, the 
instrument effecting or recording this 
transfer shall contain a covenant 
running with the land to assure 
nondiscrimination for the period during 
which the real property is used for a 
purpose for which the Federal financial 
assistance is extended or for another 
purpose involving the. provision of 
similar services or benefits.

(2) Where no transfer of property is 
involved but property is purchased or 
improved with Federal financial 
assistance, the recipient shall agree to 
include the covenant described in 
paragraph (b)(2) of this section in the 
instrument effecting or recording any 
subsequent transfer of the property.

(3) Where Federal financial assistance 
is provided in the form of real property 
or interest in the property from the 
Department, the covenant shall also 
include a condition coupled with a right 
to be reserved by the Department to 
revert title to the property in the event of 
a breach of the covenant. If a transferee 
of real property proposes to mortgage or 
otherwise encumber the real property as 
security for financing construction of 
new, or improvement of existing, 
facilities on the property for the 
purposes for which the property was 
transferred, the Assistant Secretary 
may, upon request of the transferee and 
if necessary to accomplish such 
financing and upon such conditions as 
he or she deems appropriate, agree to 
forbear the exercise of such right to 
revert title for so long as the lien of such 
mortgage or other encumbrance remains 
effective.

§ 104.6 Remedial action, voluntary action, 
and self-evaluation.

(a) R em edial action. (1) If the 
Assistant Secretary finds that a 
recipient has discriminated against 
persons on the basis of handicap in 
violation of section 504 or this part, the 
recipient shall take such remedial action 
as the Assistant Secretary deems 
necessary to overcome the effects of the 
discrimination.
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(2) Where a recipient is found to have 
discriminated against persons on the 
basis of handicap in violation of section 
504 or this part and where another 
recipient exercises control over the 
recipient that has discriminated, the 
Assistant Secretary, where appropriate, 
may require either or both recipients to 
take remedial action.

(3) The Assistant Secretary may, 
where necessary to overcome the effects 
of discrimination in violation of section 
504 or this part, require a recipient to 
take remedial action (i) with respect to 
handicapped persons who are no longer 
participants in the recipient’s program 
but who were participants in the 
program when such discrimination 
occurred or (ii) with respect to 
handicapped persons who would have 
been participants in the program had the 
discrimination not occurred.

(b) Voluntary action. A recipient may 
take steps, in addition to any action that 
is required by this part, to overcome the 
effects of conditions that resulted in 
limited participation in the recipient’s 
program or activity by qualified 
handicapped persons.

(c) Self-evaluation. (1) A recipient 
shall, within one year of the effective 
date of this part:

(1) Evaluate, with the assistance of 
interested persons, including 
handicapped persons or organizations 
representing handicapped persons, its 
current policies and practices and the 
effects thereof that do not or may not 
meet the requirements of this part;

(ii) Modify, after consultation with 
interested persons, including 
handicapped persons or organizations 
representing handicapped persons, any 
policies and practices that do not meet 
the requirements of this part; and

(iii) Take, after consultation with 
interested persons, including 
handicapped persons or organizations 
representing handicapped persons, 
appropriate remedial steps to eliminate 
the effects of any discrimination that 
resulted from adherence to thesè 
policies and practices.

(2) A recipient that employs fifteen or 
more persons shall, for at least three 
years following completion of the 
evaluation required under paragraph
(c)(1) of this section, maintain on file, 
make available for public inspection, 
and provide to the Assistant Secretary 
upon request: (i) a list of the interested 
persons consulted (ii) a description of 
areas examined and any problems 
identified, and (iii) a description of any 
modifications made and of any remedial 
steps taken.

§ 104.7 Designation of responsible 
employee and adoption of grievance 
.procedures.

(a) Designation o f responsible 
em ployee. A recipient that employs 
fifteen or more persons shall designate 
at least one person to coordinate its 
efforts to comply with this part.

(b) Adoptiqn o f grievance procedures. 
A recipient that employs fifteen or more 
persons shall adopt grievance 
procedures that incorporate appropriate 
due process standards and that provide 
for the prompt and equitable resolution 
of complaints alleging any action 
prohibited by this part. Such procedures 
need not be established with respect to 
complaints from applicants for 
employmeht or from applicants for 
admission to postsecondary educational 
institutions.

§104.8 Notice.
(a) A recipient that employs fifteen or 

more persons shall take appropriate 
initial and continuing steps to notify 
participants, beneficiaries, applications, 
and employees, including those with 
impaired vision or hearing, and unions 
or professional organizations holding 
collective bargaining or professional 
agreements with the recipient that it 
does not discriminate on the basis of 
handicap in violation of section 504 and 
this part. The notification shall state, 
where appropriate, that the recipient 
does not discriminate in admission or 
access to, or treatment or employment 
in, its programs and activities. The 
notification shall also include an 
identification of the responsible 
employee designated pursuant to
§ 104.7(a). A recipient shall make the 
initial notification required by this 
paragraph within 90 days of die 
effective date of this part. Methods of 
initial and continuing notification may 
include the posting of notices, 
publication in newspapers and 
magazines, placement of notices in 
recipients’ publication, and distribution 
of memoranda or other written 
communications.

(b) If a recipient publishes or uses 
recruitment materials or publications 
containing general information that it 
makes available to participants, 
beneficiaries, applicants, or employees, 
it shall include in those materials or 
publications a statement of the policy 
described in paragraph (a) of this 
section. A recipient may meet the 
requirement of this paragraph either by 
including appropriate inserts in existing 
materials and publications or by 
revising and reprinting the materials and 
publications.

§ 104.9 Administrative requirements for 
small recipients.

The Assistant Secretary may require 
any recipient with fewer than fifteen 
employees, or any class of such 
recipients, to comply with § § 104.7 and 
104.8, in whole or in part, when the 
Assistant Secretary finds a violation of 
this part or finds that such compliance 
will not significantly impair the ability 
of the recipient or class of recipients to 
provide benefits or services.

§ 104.10 Effect of state or local law or 
other requirements and effect of 
employment opportunities. m

(a) The obligation to comply with this 
part is not obviated or alleviated by the 
existence of any state or local law or 
other requirement that, on the basis of 
handicap, imposes prohibitions or limits 
upon the eligibility of qualified 
handicapped persons to receive services 
or to practice any occupation or 
profession.

(b) The obligation to comply with this 
part is not obviated or alleviated 
because employment opportunities in 
any occupation or profession are or may 
be more limited for handicapped 
persons than for nonhandicapped 
persons.

Subpart B—Employment Practices

§104.11 Discrimination prohibited.
(a) G eneral. (1) No qualified 

handicapped person shall, on the basis 
of handicap, be subjected to 
discrimination in employment under any 
program'or activity to which this part 
applies.

(2) A recipient that receives 
assistance under the Education of the 
Handicapped Act shall take positive 
steps to employ and advance in 
employment qualified handicapped 
persons in programs assisted under that 
Act.

(3) A recipient shall make all 
decisions concerning employment under 
any program or activity to which this 
part applies in a manner which ensures 
that discrimination on the basis of 
handicap does not occur and may not 
limit, segregate, or classify applicants or 
employees in any way that adversely 
affects their opportunities or status 
because of handicap.

(4) A recipient may not participate in 
a contractual or other relationship that 
has the effect of subjecting qualified 
handicapped applicants or employees to 
discrimination prohibited by this 
subpart. The relationships referred to in 
this subparagraph include relationships 
with employment and referral agencies, 
with labor unions, with organizations 
providing or administering fringe
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benefits to employees of the recipient, 
and with organizations providing 
training and apprenticeship programs.

(b) Specific activities. The provisions 
of this subpart apply to:

(1) Recruitment, advertising, and the 
processing of applications for 
employment;

(2) Hiring, upgrading, promotion, 
award oftenure, demotion, transfer, 
layoff, termination, right of return from 
layoff and rehiring;

(3) Rates of pay or any other form of 
compensation and changes in 
compensation;

(4) Job assignments, job 
classifications, organizational 
structures, position descriptions, lines of 
progression, and seniority lists;

(5) Leaves of absense, sick leave, or 
any other leave;

(6) Fringe benefits available by virtue 
of employment, whether or not 
administered by the recipient;

(7) Selection and financial support for 
training, including apprenticeship, 
professional meetings, conferences, and 
other related activities, and selection for 
leaves of absence to pursue training;

(8) Employer sponsored activities, 
including social or recreational 
programs; and

(9) Any other term, condition, or 
privilege of employment.

(c) A recipient’s obligation to comply 
with this subpart is not affected by any 
inconsistent term of any collective 
bargaining agreement to which it is a 
party.

§ 104.12 Reasonable accommodation.
(a) A recipient shall make reasonable 

accommodation to the known physical 
or mental limitations of an otherwise 
qualified handicapped applicant or 
employee unless the recipient can 
demonstrate that the accommodation 
would impose àn undue hardship on the 
operation of its program.

(b) Reasonable accommodation may 
include: (1) making facilities used by 
employees readily accessible to and 
usable by handicapped persons, and (2} 
job restructuring, part-time or modified 
work schedules, acquisition or 
modification of equipment or devices, 
the provision of readers or interpreters, 
and other similar actions.

(c) In determining pursuant to 
paragraph (a) of this section whether an 
accommodation would impose an undue 
hardship on the operation of a 
recipient’s program, factors to be 
considered include:

(1) The overall size of the recipient’s 
program with respect to number of 
employees, number and type of 
facilities, and size of budget;

(2) The type of the recipient’s 
operation, including the composition 
and structure of the recipient’s 
workforce; and

(3) The nature and cost of the 
accommodation needed.

(d) A recipient may not deny any 
employment opportunity to a qualified 
handicapped employee or applicant if 
the basis for the denial is the need to 
make reasonable accommodation to the 
physical or mental limitations of the 
employee or applicant

§ 104.13 Employment criteria.
(a) A recipient may not make use of 

any employment test or other selection 
criterion that screens out or tends to 
screen out handicapped persons or any 
class of handicapped persons unless: (1) 
the test score or other selection 
criterion, as used by the recipient, is 
shown to be job-related for the position 
in question, and (2) alternative job- 
related tests or criteria that do not 
screen out or tend to screen out as many 
handicapped persons are not shown by 
the Director to be available.

(b) A recipient shall select and 
administer tests concerning employment 
so as best, to ensure that, when 
administered to an applicant or 
employee who has a handicap that 
impairs sensory, manual, or speaking 
skills, the test results accurately reflect 
the applicant’s or employee’s job skills, 
aptitude, or whatever other factor the 
test purports to measure, rather than 
reflecting the applicant’s or employee’s 
impaired sensory, manual, or speaking 
skills (except where those skills are the 
factors that the test purports to 
measure).

§ 104.14 Preemployment inquiries.
(a) Except as provided in paragraphs

(b) and (c) of this section, a recipient 
may not conduct a preemployment 
medical examination or may not make 
preemployment inquiry of an applicant 
as to whether the applicant is a 
handicapped person or as to the nature 
or severity of a handicap. A recipient 
may, however, make preemployment 
inquiry into an applicant’s ability to 
perform job-related functions.

(b) When a recipient is taking 
remedial action to correct the effects of 
past discrimination pursuant to § 84.6
(a), when a recipient is taking voluntary 
action to overcome the effects of 
conditions that resulted in limited 
participation in its federally assisted 
program or activity pursuant to § 84.6(b), 
or when a recipient is taking affirmative 
action pursuant to section 503 of. the 
Act, the recipient may invite applicants 
for employment to indicate whether and

to what extent they are handicapped, 
Provided, That:

(1) The recipient states clearly on any 
written questionnaire used for this 
purpose or makes clear orally if no 
written questionnaire is used that the 
information requested is intended for 
use solely in connection with its 
remedial action obligations at its 
voluntary or affirmative action efforts; 
and

(2) The recipient states clearly that the 
information is being requested on a 
voluntary basis, that it will be kept 
confidential as provided in paragraph
(d) of this section, that refusal to provide 
it will not subject the applicant or 
employee to any adverse treatment, and 
that it will be used only in accordance 
with this part.

(c) Nothing in this section shall 
prohibit a recipient from conditioning an 
offer of employment on the results of a 
medical examination conducted prior to 
the employee’s entrance on duty, 
Provided, That: (1) All entering 
employees are subjected to such an 
examination regardless of handicap, and 
(2) the results of such an examination 
are used only in accordance with the 
requirements of this part.

(d) Information obtained in 
accordance with this section as to the 
medical condition or history of the 
applicant shall be collected and 
maintained on separate forms that shall 
be accorded confidentiality as medical

. records, except that:
(1) Supervisors and managers may be 

informed regarding restrictions on the 
work or duties of handicapped persons 
and regarding necessary 
accommodations;

(2) First aid and safety personnel may 
be informed, where appropriate, if the 
condition might require emergency 
treatment; and

(3) Government officials investigating 
compliance with the Act shall be 
provided relevant information upon 
request.

§§ 104.15-104.20 [Reserved]

Subpart C—Program Accessibility

§ 104.21 Discrimination prohibited.
No qualified handicapped person 

shall, because a recipient’s facilities are 
inaccessible to or unusable by 
handicapped persons, be denied the 
benefits of, be excluded from 
participation in, or otherwise be 
subjected to discrimination under any 
program or activity to which this part 
applies.

§ 104.22 Existing facilities.
(a) Program accessibility. A recipient 

shall operate each program or activity to
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which this part applies so that the 
program or activity, when viewed in its 
entirety, is readily accessible to 
handicapped persons. This paragraph 
does not require a recipient to make 
each of its existing facilities or every 
part of a facility accessible to and 
usable by handicapped persons.

(b) M ethods. A recipient may comply 
with the requirements of paragraph (a) 
of this section through such means as 
redesign of equipment, reassignment of 
classes or other services to accessible 
buildings, assignment of aides to 
beneficiaries, home visits, delivery of 
health, welfare, or other social services 
at alternate accessible sites, alteration 
of existing facilities and construction of 
new facilities in conformance with the 
requirements of § 104.23, or any other 
methods that result in making its 
program or activity accessible to 
handicapped persons. A recipient is not 
required to make structural changes in 
existing facilities where other methods 
are effective in achieving compliance 
with paragraph (a) of this section. In 
choosing among available methods for 
meeting-the requirement of paragraph
(a) of this section, a recipient shall give 
priority to those methods that offer 
programs and activities to handicapped 
persons in the most integrated setting 
appropriate.

(c) Sm all health, w elfare, o r other 
social service providers. If a recipient 
with fewer than fifteen employees that 
provides health, welfare, or other social 
services finds, after consultation with a 
handicapped person seeking its services, 
that there is no method of complying 
with paragraph (a) of this section other 
than making a significant alteration in 
its existing facilities, the recipient may, 
as an alternative, refer the handicapped 
person to other providers of those 
services that are accessible.

(d) Tim e period. A recipient shall 
comply with the requirement of 
paragraph (a) of this section within sixty 
days of the effective date of this part 
except that where structural changes in 
facilities are necessary, such changes 
shall be made within three years of the 
effective date of this part, but in any 
event as expeditiously as possible.

(e) Transition plan. In the event that 
structural changes to facilities are 
necessary to meet the requirement of 
paragraph (a) of this section, a recipient 
shall develop, within six months of the 
effective date of this part, a transition 
plan setting forth the steps necessary to 
complete such changes. The plan shall 
be developed with the assistance of 
interested persons, including 
handicapped persons or organizations 
representing handicapped persons. A 
copy of the transition plan shall be

made available for public inspection. 
The plan shall, at a minimum:

(1) Identify physical obstacles in the 
recipient’s facilities that limit the 
accessibility of its program or activity to 
handicappped persons;

(2) Describe in detail the methods that 
will be used to make the facilities 
accessible;

(3) Specify the schedule for taking the 
steps necessary to achieve full program 
accessibility and, if the time period of 
the transition plan is longer than one 
year, identify the steps of that will be 
taken during each year of the transition 
period; and

(4) Indicate the person responsible for 
implementation of the plan.

(f) N otice. Hie recipient shall adopt 
and implement procedures to ensure 
that interested persons, including 
persons with impaired vision or hearing, 
can obtain information as to the 
existence and location of services, 
activities, and facilities that are 
accessible to and usuable by 
handicapped persons.

§104.23 New construction.
(a) D esign a nd  construction. Each 

facility or part of a facility constructed 
by, on behalf of, or for the use of a 
recipient shall be designed and 
constructed in such manner that the 
facility or part of the facility is readily 
accessible to and usable by 
handicapped persons, if the construction 
was commenced after the effective date 
of this part.

(b) Alteration. Each facility or part of 
a facility which is altered by, on behalf 
of, or for the use of a recipient after the 
effective date of this part in a manner 
that affects or could affect the usability 
of the facility or part of the facility shall, 
to the maximum extent feasible, be 
altered in such manner that the altered 
portion of the facility is readily 
accessible to and usable by 
handicapped persons.

(c) A m erican N ational Standards 
Institute accessibility standards. Design, 
construction, or alteration of facilities in 
conformance with the “American 
National Standard Specifications for 
Making Buildings and Facilities 
Accessible to, and Usable by, the 
Physically Handicapped,” published by 
the American National Standards 
Institute, Inc. (ANSI A117.1-1961 
(R1971)), which is incorporated by 
reference in this part, shall constitute 
compliance with paragraphs (a) and (b) 
of this section. Departures from 
particular requirements of those 
standards by the use of other methods 
shall be permitted when it is clearly 
evident that equivalent access to the 
facility or part of the facility is thereby

provided. Incorporation by reference 
provisions approved by the Director of 
the Federal Register, May 27,1975. 
Incorporated documents are on file at 
the Office of the Federal Register.

Copies obtainable from American National 
Standards Institute, Inc., 1430 Broadway, 
New York, N.Y. 10018.

§§ 104.24-104.30 [Reserved]

Subpart D—Preschool, Elementary, 
and Secondary Education
§ 104.31 Application of this subpart.

Subpart D applies to preschool, 
elementary, secondary, and adult 
education programs and activities that 
receive or benefit from Federal financial 
assistance and to recipients that 
operate, or that receive or benefit from 
Federal financial assistance for the 
operation of, such programs or activities.

§ 104.32 Location and notification.
A recipient that operates a public 

elementary or secondary education 
program shall annually;

(a) Undertake to identify and locate 
every qualified handicapped person 
residing in the recipient’s jurisdiction 
who is not receiving a public education; 
and

(b) Take appropriate steps to notify 
handicapped persons and their parents 
or guardians of the recipient’s duty 
under this subpart.

§ 104.33 Free appropriate public 
education.

(a) G eneral. A recipient that operates 
a public elementary or secondary 
education program shall provide a free 
appropriate public education to each 
qualified handicapped person who is in 
the recipient’s jurisdiction, regardless of 
the nature or severity of the person’s 
handicap.

(b) A ppropriate education. (1} For the 
purpose of this subpart, the provision of 
an appropriate education is the 
provision of regular or special education 
and related aids and services that (i) are 
designed to meet individual educational 
needs of handicapped persons as 
adequately as the needs of 
nonhandicapped persons are met and
(ii) are based upon adherence to 
procedures that satisfy the requirements 
of § § 104.34,104.35, and 104.36.

(2) Implementation of an 
individualized education program 
developed in accordance with the 
Education of the Handicapped Act is 
one means of meeting the standard 
established in paragraph (b)(1)(f) of this 
section.

(3) A recipient may place a 
handicapped person in or refer such 
person to a program other than the one
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that it operates as its means of carrying 
out the requirements of this subpart. If 
so, the recipient remains responsible for 
ensuring that the requirements of this 
subpart are met with respect to any 
handicapped person so placed or 
referred.

(c) Free education—(1) General. For 
the purpose of this section, the provision 
of a free education is the provision of 
educational and related services without 
cost to the handicapped person or to his 
or her parents or guardian, except for 
those fees that are imposed on non
handicapped persons or their parents or 
guardian. It may consist either of the 
provision of free services or, if a 
recipient places a handicapped person 
in or refers such person to a program not 
operated by the recipient as its means of 
carrying out the requirements of this 
subpart, of payment for the costs of the 
program. Funds available from any 
public or private agency may be used to 
meet the requirements of this subpart 
Nothing in this section shall be 
construed to relieve an insurer or similar 
third party from an otherwise valid 
obligation to provide or pay for services 
provided to a handicapped person.

(2) Transportation. If a recipient 
places a handicapped person in or refers 
such person to a program not operated 
by the recipient as its means of carrying 
out the requirements of this subpart the 
recipient shall ensure that adequate 
transportation to and from the program 
is provided at no greater cost than 
would be incurred by the person or his 
or her parents os guardian if the person 
were placed in the program operated by 
the recipient.

(3) Residential placement. If 
placement in a public or private 
residential program is necessary to 
provide a free appropriate public 
education to a handicapped person 
because of his or her handicap, the 
program, including non-medical care 
and room and board, shall be provided 
at no cost to the person or his or her 
parents or guardian.

(4) Placement o f handicapped persons 
by parents. If a recipient has made 
available, in conformance with the 
requirements of this section and
1 104.34, a free appropriate public 
education to a handicapped person and 
the person’s parents or guardian choose 
to place the person in a private school, 
the recipient is not required to pay for 
the person’s education in the private 
school. Disagreements between a parent 
or guardian and a recipient regarding 
whether the recipient has made such a 
program available or otherwise 
regarding the question of financial 
responsibility are subject to the due 
process procedures of § 104.36.

(d) Compliance. A recipient may not 
exclude any qualified handicapped 
person from a public elementary or 
secondary education after the effective 
date of this part. A recipient that is not, 
on the effective date of this regulation, 
in full compliance with the other 
requirements of the preceding 
paragraphs of this section shall meet 
such requirements at the earliest 
practicable time and in no event later 
than September 1,1978.

§ 104.34 Educational setting.
(a) Academ ic setting. A recipient to 

which this subpart applies shall educate, 
or shall provide fpr the education of, 
each qualified handicapped person in its 
jurisdiction with persons who are not 
handicapped to the maximum extent 
appropriate to the needs of the 
handicapped person. A recipient sliall 
place a handicapped person in the 
regular educational environment 
operated by the recipient unless it is 
demonstrated by the recipient that the 
education of the person in the regular 
environment with the use of 
supplementary aids and services cannot 
be achieved satisfactorily. Whenever a 
recipient places a person in a setting 
other than the regular educational 
environment pursuant to this paragraph, 
it shall take into account the proximity 
of the alternate setting to the person's 
home.

(b) Nonacademic settings. In 
providing or arranging for the provision 
of nonacademic and extracurricular 
services and activities, including meals, 
recess periods, and the services and 
activities set forth in § 104.37(a)(2), a 
recipient shall ensure that handicapped 
persons participate with * 
nonhandicapped persons in such 
activities and services to the maximum 
extent appropriate to the needs of the 
handicapped person in question.

(c) Comparable facilities. If a 
recipient, in compliance with paragraph
(a) of this section, operates a facility 
that is identifiable as being for 
handicapped persons, the recipient shall 
ensure that the facility and the services 
and activities provided therein are 
comparable to the other facilities, 
services, and activities of the recipient.

§ 104.35 Evaluation and placement.
(a) Preplacement evaluation. A 

recipient that operates a public 
elementary or secondary education 
program shall conduct an evaluation in 
accordance with the requirements of 
paragraph (b) of this section of any 
person who, because of handicap, needs 
or is belived to need special education 
or related services before taking any 
action with respect to the initial

placement of the person in a regular or 
special education program and any 
subsequent significant change in 
placement.

(b) Evaluation procedures. A  recipient 
to which this subpart applies shall 
establish standards and procedures for 
the evaluation and placement of persons 
who, because of handicap, need or are 
believed to need special education or 
related services which ensure that:

(1) Tests and other evaluation 
materials have been validated for the 
specific purpose for which they are used 
and are administered by trained 
personnel in conformance with the 
instructions provided by their producer,

(2) Tests and other evaluation 
materials include those tailored to 
assess specific areas of educational 
need and not merely those which are 
designed to provide a single general 
intelligence quotient; and

(3) Tests are selected and 
administered so as best to ensure that, 
when a test is administered to a student 
with impaired sensory, manual, or 
speaking skills, the test results 
accurately reflect the student’s aptitude 
or achievement level or whatever other 
factor the test purports to measure, 
rather than reflecting the student’s 
impaired sensory, manual, or speaking 
skills (except where those skills are the 
factors that the test purports to 
measure).

(c} Placement procedures. In 
interpreting evaluation data and in 
making placement decisions, a recipient 
shall (1) draw upon information from a 
variety of sources, including aptitude 
and achievement tests, teacher 
recommendations, physical condition, 
social or cultural background, and 
adaptive behavior, (2) establish 
procedures to ensure that information 
obtained from all such sources is 
documented and carefully considered,
(3) ensure that the placement decision is 
made by a group of persons, including 
persons knowledgeable about the child, 
the meaning of the evaluation data, and 
the placement options, and (4) ensure 
that the placement decision is made in 
conformity with § 104.34.

(d) Réévaluation. A  recipient to which 
this section applies shall establish 
procedures, in accordance with 
paragraph (b) of this section, for 
periodic réévaluation of students who 
have been provided special education 
and related services. A réévaluation 
procedure consistent with the Education 
for the Handicapped Act is one means 
of meeting this requirement.

§ 104.36 Procedural safeguards.
A recipient that operates a public 

elementary or secondary education



Federal Register /  Vol. 45, No. 92 /  Friday, May 9, 1980 /  Rules and Regulations 30943

program shall establish and implement, 
with respect to actions regarding the 
identification, evaluation, or educational 
placement of persons who, because of 
handicap, need or are believed to need 
special instruction or related services, a 
system of procedural safeguards that 
includes notice, an opportunity for the 
parents or guardian of the person to 
examine relevant records, an impartial 
hearing with opportunity for 
participation by the person’s parents or 
guardian and representation by counsel, 
and a review procedure. Compliance 
with the procedural safeguards of 
section 615 of the Education of the 
Handicapped Act is one means of 
meeting this requirement.

§ 104.37 Nonacademic services.
(a) G eneral. (1) A recipient to which 

this subpart applies shall provide non- 
academic and extracurricular services 
and activities in such manner as is 
necessary to afford handicapped 
students an equal opportunity for 
participation in such services and 
activities.

(2) Nonacademic and extracurricular 
services and activities may include 
counseling services, physical 
recreational athletics, transportation, 
health services, recreational activities, 
special interest groups or clubs 
sponsored by the recipients, referrals to 
agencies which provide assistance to 
handicapped persons, and employment 
of students, including both employment 
by the recipient and assistance in 
making available outside employment

(b) Counseling services. A recipient to 
which this subpart applies that provides 
personal, academic, or vocational 
counseling, guidance, or placement 
services to its students shall provide 
these services without discrimination on 
the basis of handicap. The recipient • 
shall ensure that qualified handicapped 
students are not counseled toward more 
restrictive career objectives than are 
nonhandicapped students with similar 
interests and abilities.

(c) Physical education and athletics.
(1) In providing physical education 
courses and athletics and similar 
programs and activities to any of its 
students, a recipient to which this 
subpart applies may not discriminate on 
the basis of handicap. A recipient that 
offers physical education courses or that 
operates or sponsors interscholastic, 
club, or intramural athletics shall 
provide to qualified handicapped 
students an equal opportunity for 
participation in these activities.

(2) A  recipient may offer to 
handicapped students physical 
education and athletic activities that are 
separate or different from those offered

to nonhandicapped students only if 
separation or differentiation is 
consistent with the requirements of 
§ 104.34 and only if no qualified 
handicapped student is denied the 
opportunity to compete for teams or to 
participate in courses that are not 
separate or different.

§ 104.38 Preschool and adult education 
programs.

A recipient to which this subpart 
applies that operates a preschool 
education or day care program or 
activity or an adult education program 
or activity may not, on the basis of 
handicap, exclude qualified 
handicapped persons from the program 
or activity and shall take into account 
the needs of such persons in determining 
the aid, benefits, or services to be 
provided under the program or activity.

§ 104.39 Private education programs.
(a) A recipient that operates a private 

elementary or secondary education 
program may not, on the basis of 
handicap, exclude a qualified 
handicapped person fcom such program 
if the person can, with minor 
adjustments, be provided an appropriate 
education, as defined in § 104.33(b)(1), 
within the recipient’s program.

(b) A recipient to which this section 
applies may not charge more for the 
provision of an appropriate education to 
handicapped persons than to 
nonhandicapped persons except to the 
extent that any additional charge is 
justified by a substantial increase in 
cost to the recipient.

(c) A recipient to which this section 
applies that operates special education 
programs shall operate such programs in 
accordance with the provisions of
§§ 104.35 and 104.36. Each recipient to 
which this section applies is subject to 
the provisions of § § 104.34,104.37, and 
104.38.

§ 104.40 [Reserved]

Subpart E—Postsecondary Education
§ 104.41 Application of this subpart.

Subpart E applies to postsecondary 
education programs and activities, 
including postsecondary vocational 
education programs and activities, that 
receive or benefit from Federal financial 
assistance and to recipients that 
operate, or that receive or benefit from 
Federal financial assistance for the 
operation of, such programs dr activities.

§ 104.42 Admissions and recruitment
(a) G eneral. Qualified handicapped 

persons may not, on the basis of 
handicap, be denied admission or be 
subjected to discrimination in admission

or recruitment by a recipient to which 
this subpart applies.

(b) Adm issions. In administering its 
admission policies, a recipient to which 
this subpart applies:

(1) May not apply limitations upon the 
number or proportion of handicapped 
persons who may be admitted;

(2) May not make use of any test or 
criterion for admission that has a 
disproportionate, adverse effect on 
handicapped persons or any class of 
handicapped persons unless (i) the test 
or criterion, as used by the recipient, has 
been validated as a predictor of success 
in the education program or activity in 
question and (ii) alternate tests or 
criteria that have a less 
disproportionate, adverse effect are not 
shown by the Assistant Secretary to be 
available.

(3) Shall assure itself that (i) 
admissions tests are selected and 
administered so as best to ensure that, 
when a test is administered to an 
applicant who has a handicap that 
impairs sensory, manual, or speaking 
skills, the test results accurately reflect 
the applicant’s aptitude or achievement 
level or whatever other factor the test 
purports to measure, rather than 
reflecting the applicant’s impaired 
sensory, manual, or speaking skills 
(except where those skills are the 
factors that the test purports to 
measure); (ii) admissions tests that are 
designed for persons with impaired 
sensory, manual, or speaking skills are 
offered as often and in as timely a 
manner as are other admissions tests; 
and (in) admissions tests are 
administered in facilities that, on the 
whole, are accessible to handicapped 
persons; and

(4) Except as provided in paragraph 
(c) of this section, may not make 
preadmission inquiry as to whether an 
applicant for admission is a 
handicapped person but, after 
admission, may make inquiries on a 
confidential basis as to handicaps that 
may require accommodation.

(c) Preadm ission inquiry exception. 
When a recipient is taking remedial 
action to correct the effects of past 
discrimination pursuant to § 104.6(a) or 
when a recipient is taking voluntary 
action to overcome the effects of 
conditions that resulted in limited 
participation in its federally assisted 
program or activity pursuant to
§ 104.6(b), the recipient may invite 
applicants for admission to indicate 
whether and to what extent they are 
handicapped, Provided, That:

(1) The recipient states clearly on any 
written questionnaire used for this 
purpose or makes clear orally if no 
written questionnaire is used that the
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information requested is intended for 
use solely in connection with its 
remedial action obligations or its 
voluntary action efforts; and

(2) The recipient states clearly that the 
information is being requested on a 
voluntary basis, that it will be kept 
confidential, that refusal to provide it 
will not subject the applicant to any 
adverse treatment, and that it will be 
used only in accordance with this part.

(d) Validity studies. For the purpose 
of paragraph (b)(2) of this section, a 
recipient may base prediction equations 
on first year grades, but shall conduct 
periodic validity studies against the 
criterion of overall success in the 
education program or activity in 
question in order to monitor the general 
validity of the test scores.

§ 104.43 Treatment of students; general.
(a) No qualified handicapped student 

shall, on the basis of handicap, be 
excluded from participation in, be 
denied the benefits of, or otherwise be 
subjected to discrimination under any 
academic, research, occupational 
training, housing, health insurance, 
counseling, financial aid, physical 
education, athletics, recreation, 
transportation, other extracurricular, or 
other postsecondary education program 
or activity to which this subpart applies.

(b) A recipient to which this subpart 
applies that considers participation by 
students in education programs or 
activities not operated wholly by the 
recipient as part of, or equivalent to, and 
education program or activity operated 
by the recipient shall assure itself that 
the other education program or activity, 
as a whole, provides an equal 
opportunity for the participation of 
qualified handicapped persons.

(c) A recipient to which this subpart 
applies may not, on the basis of 
handicap, exclude any qualified 
handicapped student from any course, 
course of study, or other part of its 
education program or activity.

(d) A recipient to which this subpart 
applies shall operate its programs and 
activities in the most integrated setting 
appropriate.

§ 104.44 Academic adjustments.
(a) A cadem ic requirem ents. A 

recipient to which this subpart applies 
shall make such modifications to its 
academic requirements as are necessary 
to ensure that such requirements do not 
discriminate or have the effect of 
discriminating, on the basis of handicap, 
against a qualified handicapped 
applicant or student. Academic 
requirements that the recipient can 
demonstrate are essential to the 
program of instruction being pursued by

such student or to any directly related 
licensing requirement will not be 
regarded as discriminatory within the 
meaning of this section. Modifications 
may include changes in the length of 
time permitted for the completion of 
degree requirements, substitution of 
specific courses required for the 
completion of degree requirements, and 
adaptation of the manner in which 
specific courses are conducted.

(b) O ther rules. A recipient to which 
this subpart applies may not impose 
upon handicapped students other rules, 
such as the prohibition of tape recorders 
in classrooms or of dog guides in 
campus buildings, that have the effect of 
limiting the participation of handicapped 
students in the recipient’s education 
program or activity.

(c) Course exam inations. In its course 
examinations or other procedures for 
evaluating students’ academic 
achievement in its program, a recipient 
to which this subpart applies shall 
provide such methods for evaluating the 
achievement of students who have a 
handicap that impairs sensory, manual, 
or speaking skills as will best ensure 
that the results of the evaluation 
represents the student’s achievement in 
the course, rather than reflecting the 
student’s impaired sensory, manual, or 
speaking skills (except where such skills 
are the factors that the test purports to 
measure).

(d) A uxiliary aids. (1) A recipient to 
which this subpart applies shall take 
such steps as are necessary to ensure 
that no handicapped student is denied 
the benefits of, excluded from 
participation in, or otherwise subjected 
to discrimination under the education 
program or activity operated by the 
recipient because of the absence of 
educational auxiliary aids for students 
with impaired sensory, manual, or 
speaking skills.

(2) Auxiliary aids may include taped 
texts, interpreters or other effective 
methods of making orally delivered 
materials available to students with 
hearing impairments, readers in libraries 
for students with visual impairments, 
classroom equipment adapted for use by 
students with manual impairments, and 
other similar services and actions. 
Recipients need not provide attendants, 
individually prescribed devices, readers 
for personal use or study, or other 
devices or services of a personal nature.

§ 104.45 Housing.
(a) H ousing provided by the recipient. 

A recipient that provides housing to its 
nonhandicapped students shall provide 
comparable, convenient, and accessible 
housing to handicapped students at the 
same cost as to others. At the end of the

transition period provided for in Subpart 
C, such housing shall be available in 
sufficient quantity and variety so that 
the scope of handicapped students’ 
choice of living accommodations is, as a 
whole, comparable to that of 
nonhandicapped students.

(b) O ther housing. A recipient that 
assists any agency, organization, or 
person in making housing available to 
any of its students shall take such action 
as may be necessary to assure itself that 
such housing is, as a whole, made 
available in a manner that does not 
result in discrimination on the basis of 
handicap. -

§ 104.46 Financial and employment 
assistance to students.

(a) Provision o f financial assistance. 
(1) In providing financial assistance to 
qualified handicapped persons, a 
recipient to which this subpart applies 
may not (i), on the basis of handicap, 
provide less assistance than is provided 
to nonhandicapped persons, limit 
eligibility for assistance, or otherwise 
discriminate or (ii) assist any entity or 
person that provides assistance to any 
of the recipient’s students in a manner 
that discriminates against qualified 
handicapped persons on the basis of 
handicap.

(2) A recipient may administer or 
assist in the administration of 
scholarships, fellowships, or other forms 
of financial assistance established under 
wills, trusts, bequests, or similar legal 
instruments that require awards to be 
made on the basis of factors that 
discriminate or have the effect of 
discriminating on the basis of handicap 
only if the overall effect of the award of 
scholarships, fellowships, and other 
forms of financial assistance is not 
discriminatory on the basis of handicap.

(b) A ssistance in m aking available 
outside em ploym ent. A recipient that 
assists any agency, organization, or 
person in providing employment 
opportunities to any of its students shall 
assure itself that such employment 
opportunities, as a whole, are made 
available in a manner that would not 
violate Subpart B if they were provided 
by the recipient.

(c) Em ploym ent o f students by  
recipients. A recipient that employs any 
of its students may not do so in a 
manner that violates Subpart B.

§ 104.47 Nonacademic services.
(a) Physical education and athletics. 

(1) In providing physical education 
courses and athletics and similar 
programs and activities to any of its 
students, a recipient to which this 
subpart applies may not disacriminate 
on the basis of handicap. A recipient
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that offers physical education courses or 
that operates or sponsors intercollegiate, 
club, or intramural athletics shall 
provide to qualified handicapped 
students an equal opportunity for 
participation in these activities.

(2) A recipient may offer to 
handicapped students physical 
education and athletic activities that are 
separate or different only if separation 
or differentiation is consistent with the 
requirements of § 104.43(d) and only if 
no qualified handicapped student is 
denied the opportunity to compete for 
teams or to participate in courses that 
are not separate or different.

(b) Counseling and placem ent 
services. A recipient to which this 
subpart applies that provides personal, 
academic, or vocational counseling, 
guidance, or placement services to its 
students shall provide these services 
without discrimination on the basis of 
handicap. The recipient shall ensure that 
qualified handicapped students are not 
counseled toward more restrictive 
career objectives than are 
nonhandicapped students with similar 
interests and abilities. This requirement 
does not preclude a recipient from 
providing factual information about 
licensing and certification requirements 
that may present obstacles to 
handicapped persons in their pursuit of 
particular careers.

(c) Social organizations. A recipient 
that provides significant assistance to 
fraternities, sororities, or similar 
organizations shall assure itself that the 
membership practices of such 
organizations do not permit 
discrimination otherwise prohibited by 
this subpart.

§§ 104.48-104.50 [Reserved]

Subpart F—Health, Welfare, and Social 
Services

§ 104.51 Application of this subpart.
Subpart F applies to health, welfare, 

and other social service programs and 
activities that receive or benefit from 
Federal financial assistance and to 
recipients that operate, or that receive 
or benefit from Federal financial 
assistance for the operation of, such 
programs or activities.

§ 104.52 Health, welfare, and other social 
services.

(a) G eneral. In providing health, 
welfare, or other social services or 
benefits, a recipient may not, on the 
basis of handicap:

(1) Deny a qualified handicapped 
person these benefits or services;

(2) Afford a qualified handicapped 
person an opportunity to receive

benefits or services that is not equal to 
that offered nonhandicapped persons;

(3) Provide a qualified handicapped 
person with benefits or services that are 
not as effective (as defined in § 104.4(b)) 
as the benefits or services provided to 
others;

(4) Provide benefits or services in a 
manner that limits or has the effect of 
limiting the participation of qualified 
handicapped persons; or

(5) Provide different or separate 
benefits or services to handicapped 
persons except where necessary to 
provide qualified handicapped persons 
With benefits and services that are as 
effective as those provided to others.

(b) N otice. A recipient that provides 
notice concerning benefits or services or 
written material concerning waivers of 
rights or consent to treatment shall take 
such steps as are necessary to ensure 
that qualified handicapped persons, 
including those with impaired sensory or 
speaking skill», are not denied effective 
notice because of their handicap.

(c) Em ergency treatm ent fo r the 
hearing im paired. A recipient hospital 
that provides health services or benefits 
shall establish a procedure for effective 
communication with persons with 
impaired hearing for the purpose of 
providing emergency health care.

(d) A uxiliary aids. (1) A recipient to 
which this subpart applies that employs 
fifteen or more persons shall provide 
appropriate auxiliary aids to persons 
with impaired sensory, manual, or 
speaking skills, where necessary to 
afford such persons an equal 
opportunity to benefit from the service 
in question.

(2) The Assistant Secretary may 
require recipients with fewer than 
fifteen employees to provide auxiliary 
aids where the provision of aids would 
not significantly impair the ability of the 
recipient to provide its benefits or 
services.

(3) For the purpose of this paragraph, 
auxiliary aids may include brailled and 
taped material, interpreters, and other 
aids for persons with impaired hearing 
or vision.

§ 104.53 Drug and alcohol addicts.
A recipient to which this subpart 

applies that operates a general hospital 
or outpatient facility may not 
discriminate in admission or treatment 
against a drug or alcohol abuser or 
alcoholic who is suffering from a 
medical condition, because of the 
person’s drug or alcohol abuse or 
alcoholism.

§ 104.54 Education of institutionalized 
persons.

A recipient to which this subpart 
applies and that operates or supervises 
a program or activity for persons who 
are institutionalized because of 
handicap shall ensure that each 
qualified handicapped person, as 
defined in § 104.3(k)(2), in its program or 
activity is provided an appropriate 
education, as defined in § 104.33(b). 
Nothing in this section shall be 
interpreted as altering in any way the 
obligations of recipients under Subpart 
D.
§§ 104.55-104.60 [Reserved]

Subpart G—Procedures
§ 104.61 Procedures.

The procedural provisions applicable 
to title VI of the Civil Rights Act of i964 
apply to this part. These procedures are 
found in §§ 100.6-100.10 and Part 101 of 
this Title.

§§ 104.62-104.99 [Reserved]
Appendix A—Analysis of Final Regulation 
Subpart A—General Provisions

Definitions—1. “Recipient”. Section 104.23 
contains definitions used throughout the 
regulation.

One comment requested that the regulation 
specify that nonpublic elementary and 
secondary schools that are not otherwise 
recipients do not become recipients by virtue 
of the fact their students participate in 
certain federally funded programs. The 
Secretary believes it unnecessary to amend 
the regulation in this regard, because almost 
identical language in the Department’s 
regulations implementing title VI and title IX 
of the Education Amendments of 1972 has 
consistently been interpreted so as not to 
render such schools recipients. These 
schools, however, are indirectly subject to the 
substantive requirements of this regulation 
through the application of $ 104.4(b)(iv), 
which prohibits recipients from assisting 
agencies that discriminate on the basis of 
handicap in providing services to 
beneficiaries of the recipients’ programs.

2. "Federal financial assistance”. In 
§ 104.3(h), defining federal financial 
assistance, a clarifying change has been 
made: procurement contracts are specifically 
excluded. They are covered, however, by the 
Department of Labor's regulation under 
section 503. The Department has never 
considered such contracts to be contracts of 
assistance; the explicit exemption has been 
added only to avoid possible confusion.

The proposed regulation’s exemption of 
contracts of insurance or guaranty has been 
retained. A number of comments argued for 
its deletion on the ground that section 504, 
unlike title VI and title IX, contains no 
statutory exemption for such contracts. There 
is no indication, however, in the legislative 
history of the Rehabilitation Act of 1973 or of 
the amendments to that Act in 1974, that 
Congress intended section 504 to have a
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broader application, in terms of federal 
financial assistance, than other civil rights 
statutes. Indeed, Congress directed that 
section 504 be implemented in the same 
manner as titles VI and IX. In view of the 
long established exemption of contracts of 
insurance or guaranty under title VI, we think 
it unlikely that Congress intended section 504 
to apply to such contracts.

3. '‘Handicappedperson”. Section 104.3(j), 
which defines the class of persons protected 
under the regulation, has not been 
substantially changed. The definition of 
handicapped person in paragraph (j)(l) 
conforms to the statutory definition of 
handicapped person that is applicable to 
section 504, as set forth in section 111(a) of 
the Rehabilitation Act Amendments of 1974, 
Pub. L. 93-516.

The first of the three parts of the statutory 
and regulatory definition includes any person 
who has a physical or mental impairment 
that substantially limits one or more major 
life activities. Paragraph (j)(2)(i) further 
defines physical or mental impairments. The 
definition does not set forth a list of specific 
diseases and conditions that constitute 
physical or mental impairments because of 
the difficulty of ensuring the 
comprehensiveness of any such list. The term 
includes, however, such diseases and 
conditions as orthopedic, visual, speech, and 
hearing impairments, cerebral palsy, 
epilepsy, muscular dystrophy, multiple 
sclerosis, cancer, heart disease, diabetes, 
mental retardation, emotional illness, and, as 
discussed below, drug addiction and 
alcoholism.

It should be emphasized that a physical or 
mental impairment does not constitute a 
handicap for purposes of section 504 unless 
its severity is such that it results in a 
substantial limitation of one or more major 
life activities. Several comments observed 
the lack of any definition in the proposed 
regulation of the phrase “substantially 
limits.” The Department does not believe that 
a definition of this term is possible at this 
time.

A related issue raised by several comments 
is whether the definition of handicapped 
person is unreasonably broad. Comments 
suggested narrowing the definition in various 
ways. The most common recommendation 
was that only “traditional” handicaps be 
covered. The Department continues to 
believe, however, that it has no flexibility 
within the statutory definition to limit the 
term to persons who have those severe, 
permanent, or progressive conditions that are 
most commonly regarded as handicaps. The 
Department intends, however, to give 
particular attention in its enforcement of 
section 504 to eliminating discrimination 
against persons with the severe handicaps 
that were the focus of concern in the 
Rehabilitation Act of 1973.

The definition of handicapped person also 
includes specific limitations on what persons 
are classified as handicapped under the 
regulation. The first of the three parts of the 
definition specifies that only physical and 
mental handicaps are included. Thus, 
environmental, cultural, and economic 
disadvantage are not in themselves covered; 
nor are prison records, age, or homosexuality.

Of course, if a person who has any of these 
characteristics also has a physical or mental 
handicap, the person is included within the 
definition of handicapped person.

In paragraph (j)(2)(i), physical or mental 
impairment is defined to include, among 
other impairments, specific learning 
disabilities. The Department will interpret the 
term as it is used in section 602 of the 
Education of the Handicapped Act, as 
amended. Paragraph (15) of section 602 uses 
the term "specific learning disabilities” to 
describe such conditions as perceptual 
handicaps, brain injury, minimal brain 
dysfunction, dyslexia, and developmental 
aphasia.

Paragraph (j)(2)(i) has been shortened, but 
not substantively changed, by the deletion of 
clause (C), which made explicit the inclusion • 
of any condition which is mental or physical 
but whose precise nature is not at present 
known. Clauses (A) and (B) clearly 
comprehend such conditions.

The second part of the statutory and 
regulatory definition of handicapped person 
includes any person who has a record of a 
physical or mental impairment that 
substantially limits a major life activity.
Under the definition of “record" in paragraph
(j)(2)(iii), persons who have a history of a 
handicapping condition but no longer have 
the condition, as well as persons who have 
been incorrectly classified as having such a 
condition, are protected from discrimination 
under section 504. Frequently occurring 
examples of the first group are persons with 
histories of mental or emotional illness, heart 
disease, or cancer; of the second group, 
persons who have been misclassified as 
mentally retarded.

The third part of the statutory and 
regulatory definition of handicapped person 
includes any person who is regarded as 
having a physical or mental impairment that 
substantially limits one or more major life 
activities. It includes many persons who are 
ordinarily considered to be handicapped but 
who do not technically fall within the first 
two parts of the statutory definition, such as 
persons with a limp. This part of the 
definition also includes some persons who 
might not ordinarily be considered 
handicapped, such as persons with 
disfiguring scars, as well as persons who 
have no physical or mental impairment but 
are treated by a recipient as if they were 
handicapped.

4. Drug addicts and alcoholics. As was the 
case during the first comment period, the 
issue of whether to include drug addicts and 
alcoholics within the definition of 
handicapped person was of major concern to 
many commenters. The arguments presented 
on each side of the issue were similar during 
the two comment periods, as was the 
preference of commenters for exclusion of 
this group of persons. While some comments 
reflected misconceptions about the 
implications of including alcoholics and drug 
addicts within the scope of the regulation, the 
Secretary understands the concerns that 
underlie the comments on this question and 
recognizes that application of section 504 to 
active alcoholics and drug addicts presents 
sensitive and difficult questions that must be 
taken into account in interpretation and 
enforcement.

The Secretary has carefully examined the 
issue and has obtained a legal opinion from 
the Attorney General. That opinion concludes 
that drug addiction and alcoholism are 
“physical or mental impairments” within the 
meaning of section 7(6) of the Rehabilitation 
Act of 1973, as amended, and that drug 
addicts and alcoholics are therefore 
handicapped for purposes of section 504 if 
their impairment substantially limits one of 
their major life activities. The Secretary 
therefore believes that he is without authority 
to exclude these conditions from the 
definition. There is a medical and legal 
consensus that alcoholism and drug addiction 
are diseases, although there is disagreement 
as to whether they are primarily mental or 
physical. In addition, while Congress did not 
focus specifically on the problems of drug 
addiction and alcoholism in enacting section 
504, the committees that considered the 
Rehabilitation Act of 1973 were made aware 
of the Department’s long-standing practice of 
treating addicts and alcoholics as 
handicapped individuals eligible for 
rehabilitation services under the Vocational 
Rehabilitation Act.

The Secretary wishes to reassure recipients 
that inclusion of addicts and alcoholics 
within the scope of the regulation will not 
lead to the consequences feared by many 
commenters. It cannot be emphasized too 
strongly that the statute and the regulation 
apply only to discrimination against qualified 
handicapped persons solely by reason of 
their handicap. The fact that drug addiction 
and alcoholism may be handicaps does not 
mean that these conditions must be ignored 
in determining whether an individual is 
qualified for services or employment 
opportunities. On the contrary, a recipient 
may hold a drug addict or alcoholic to the 
same standard of performance and behavior 
to which it holds others, even if any 
unsatisfactory performance or behavior is 
related to the person’s drug addiction or 
alcoholism. In other words, while an 
alcoholic or drug addict may not be denied 
services or disqualified from employment 
solely because of his or her condition, the 
behavioral manifestations of the condition 
may be taken into account in determining 
whether he or she is qualified.

With respect to the employment of a drug 
addict or alcoholic, if it can be shown that the 
addiction or alcoholism prevents successful 
performance of the job, the person need not 
be provided the employment opportunity in 
question. For example, in making 
employment decisions, a recipient may judge 
addicts and alcoholics on the same basis it 
judges all other applicants and employees. 
Thus, a recipient may consider—for all 
applicants including drug addicts and 
alcoholics—past personnel records, 
absenteeism, disruptive, abusive, or 
dangerous behavior, violations of rules and 
unsatisfactory work performance. Moreover, 
employers may enforce rules prohibiting the 
possession or use of alcohol or drugs in the 
work-place, provided that such rules are 
enforced against all employees.

With respect to other services, the 
implications of coverage, of alcoholics and 
drug addicts are two-fold: first, no person 
may be excluded from services solely by
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reason of the presence or history of these 
conditions; second, to the extent that the 
manifestations of the condition prevent the 
person from meeting the basic eligibility 
requirements of the program or cause 
substantial interference with the operation of 
the program, the condition may be taken into 
consideration. Thus, a college may not 
exclude an addict or alcoholic as a student, 
on the basis of addiction or alcoholism, if the 
person can successfully participate in the 
education program and complies with the 
rules of the college and if his or her behavior 
does not impede the performance of other 
students.

Of great concern to many commenters was 
the question of what effect the inclusion of 
drug addicts and alcoholics as handicapped 
persons would have on school disciplinary 
rules prohibiting the use or possession of 
drugs or alcohol by students. Neither such 
rules nor their application to drug addicts or 
alcoholics is prohibited by this regulation, 
provided that the rules are enforced evenly 
with respect to all students.

5. “Qualified handicapped person. ” 
Paragraph (k) of § 104.3 defines the term 
“qualified handicapped person.” Throughout 
the regulation, this term is used instead of the 
statutory term “otherwise qualified 
handicapped person.” The Department 
believes that the omission of the word 
“otherwise” is necessary in order to comport 
with the intent of the statute because, read 
literally, “otherwise” qualified handicapped 
persons include persons who are qualified 
except for their handicap, rather than in spite 
of their handicap. Under such a literal 
reading, a blind person possessing all the 
qualifications for driving a bus except sight 
could be said to be "otherwise qualified” for 
the job of driving. Clearly, such a result was 
not intended by Congress. In all other 
respects, the terms “qualified” and 
“otherwise qualified” are intended to be 
interchangeable.

Section 104.3(k)(l) defines a qualified 
handicapped person with respect to 
employment as a handicapped person who 
can, with reasonable accommodation, 
perform the essential functions of the job in 
question. The term “essential functions” does 
not appear in the corresponding provision of 
die Department of Labor’s section 503 
regulation, and a few commenters objected to 
its inclusion on the ground that a 
handicapped person should be able to 
perform all job tasks. However, the 
Department believes that inclusion of the 
phrase is useful in emphasizing that 
handicapped persons should not be 
disqualified simply because they may have 
difficulty in performing tasks that.bear only a 
marginal relationship to a particular job. 
Further, we are convinced that inclusion of 
the phrase is not inconsistent with the 
Department of Labor’s application of its 
definition.

Certain commenters urged that the 
definition of qualified handicapped person be 
amended so as explicitly to place upon the 
employer the burden of showing that a 
particular mental or physical characteristic is 
essential. Because the same result is 
achieved by the requirement contained in 
paragraph (a) of § 104.13, which requires an

employer to establish that any selection 
criterion that tends to screen out 
handicapped persons is job-related, that 
recommendation has not b£en followed.

Section 104.3(k)(2) defines qualified 
handicapped person, with respect to 
preschool, elementary, and secondary 
programs, in terms of age. Several 
commenters recommended that eligibility for 
the services be based upon the standard of 
substantial benefit, rather than age, because 
of the need of many handicapped children for 
early or extended services if they are to have 
an equal opportunity to benefit from 
education programs. No change has been 
made in this provision, again because of the 
extreme difficulties in administration that 
would result from the choice of the former 
standard. Under the remedial action 
provisions of § 104.6(a)(3),' however, persons 
beyond the age limits prescribed in 
§ 104.3(k)(2) may in appropriate cases be 
required to be provided services that they 
were formerly denied because of a recipient’s 
violation of section 504.

Section 104.3(k)(2) states that a 
handicapped person is qualified for 
preschool, elementary, or secondary services 
if the person is of an age at which 
nonhandicapped persons are eligible for such 
services or at which state law mandates the 
provision of educational services to 
handicapped persons. In addition, the 
extended age ranges for which recipients 
must provide full educational opportunity to 
all handicapped persons in order to be 
eligible for assistance under the Education of 
the Handicapped Act—generally, 3-18 as of 
September 1978, and 3-21 as of September 
1980 are incorporated by reference in this 
paragraph.

Section 104.3(k)(3) defines qualified 
handicapped person with respect to 
postsecondary educational programs. As 
revised, the paragraph means that both 
academic and technical standards must be 
met by applicants to these programs. The 
term “technical standards” refers to all 
nonacademic admissions criteria that are 
essential to participation in the program in 
question.

6. General prohibitions against 
discrimination. Section 104.4 contains general 
prohibitions against discrimination 
applicable to all recipients of assistance from 
this Department.

Paragraph (b)(l(i) prohibits the exclusion of 
qualified handicapped persons from aids, 
benefits, or services, and paragraph (ii) 
requires that equal opportunity to participate 
or benefit be provided. Paragraph (iii) 
requires that services provided to / 
handicapped persons be as effective as those 
provided to the nonhandicapped. In 
paragraph (iv), different or separate services 
are prohibited except when necessary to 
provide equally effective benefits.

In this context, the term “equally effective,” 
defined in paragraph (b)(2), is intended to - 
encompass the concept of equivalent, as 
opposed to identical, services and to 
acknowledge the fact that in order to meet 
the individual needs of handicapped persons 
to the same extent that the corresponding 
needs of nonhandicapped persons are met, 
adjustments to regular programs or the

provision of different programs may 
sometimes be necessary. This standard 
parallels the one established under title VI of 
Civil Rights Act of 1964 with respect to the 
provision of educational services to students 
whose primary language is not English. See 
Lau v. Nichols, 414 U.S. 563 (1974). To be 
eqtially effective, however, an aid, benefit, or 
service need not produce equal results; it 
merely must afford an equal opportunity to 
achieve equal results.

It must be emphasized that, although 
separate services must be required in some 
instances, the provision of unnecessarily 
separate or different services is 
discriminatory. The addition to paragraph 
(b)(2) of the phrase “in the most integrated 
setting appropriated to the person’s needs” is 
intended to reinforce this general concept. A 
new paragraph (b)(3) has also been added to 
§ 104.4, requiring recipients to give qualified 
handicapped persons the option of 
participating in regular programs despite the 
existence of permissibly separate or different 
programs. The requirement has been 
reiterated in § § 104.38 and 104.47 in 
connection with physical education and 
athletics programs.

Section 104.4(b)(l)(v) prohibits a recipient 
from supporting another entity or person that 
subjects participants or employees in the 
recipient’s program to discrimination on the 
basis of handicap. This section would, for 
example, prohibit financial support by a 
recipient to a community recreational group 
or to a professional or social organization 
that discriminates against handicapped 
persons. Among the criteria to be considered 
in each case are the substantiality of the ' 
relationship between the recipient and the 
other entity, including financial support by 
the recipient, and whether the other entity’s 
activities relate so closely to the recipient’s 
program or activity that they fairly should be 
considered activities of the recipient itself. 
Paragraph (b)(l)(vi) was added in response to 
comment in order to make explicit the 
prohibition against denying qualified 
handicapped persons the opportunity to serve 
on planning and advisory boards responsible 
for guiding federally assisted programs or 
activities.

Several comments appeared to interpret 
§ 104.4(b)(5), which proscribes discriminatory 
site selection, to prohibit a recipient that is 
located on hilly terrain from erecting any new 
buildings at its present site. That, of course, is 
not the case. This paragraph is not intended 
to apply to construction of additional 
buildings at an existing site. Of course, any 
such facilities must be made accessible in 
accordance with the requirements of § 104.23.

7. Assurances of compliance. Section 
104.5(a) requires a recipient to submit to the 
Assistant Secretary an assurance that each of 
its programs and activities receiving or 
benefiting from Federal financial assistance 
from this Department will be conducted in 
compliance with this regulation. Many 
commenters also sought relief from the 
paperwork requirements imposed by the 
Department’s enforcement of its various civil 
rights responsibilities by requesting the 
Department to issue one form incorporating 
title VI, title IX, and section 504 assurances. 
The Secretary is sympathetic to this request.
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While it is not feasible to adopt a single civil 
rights assurance form at this time, the Office 
for Civil Rights will work toward that goal.

8. Private rights of action. Several 
comments urged that the regulation 
incorporate provision granting beneficiaries a 
private right of action against recipients 
under section 504. To confer such a right is 
beyond the authority of the executive branch 
of Government. There is, however, case law 
holding that such a right exists. Lloyd v. 
Regional Transportation Authority, 548 F. 2d 
1277 (7th Cir. 1977); see Hairston v. Drosick, 
Civil No. 75-0691 (S.D. W. Va., Jan. 14,1976); 
Gurmankin v. Castanzo, 411 F. Supp. 982 
(E.D. Pa. 1976); cf Lau v. Nichols, supra.

9. Remedial action. Where there has been a 
finding of discrimination, § 104.6 requires a 
recipient to take remedial action to overcome 
the effects of the discrimination. Actions that 
might be required under paragraph (a)(1) 
include provision of services to persons 
previously discriminated against, 
reinstatement of employees and development 
of a remedial action plan. Should a recipient 
fail to take required remedial action, the 
ultimate sanctions of court action or 
termination of Federal financial assistance 
may be imposed.

Paragraph (a)(2) extends the responsibility 
for taking remedial action to a recipient that 
exercises control over a noncomplying 
recipient. Paragraph (a)(3) also makes clear 
that handicapped persons who are not in the 
program at the time that remedial action is 
required to be taken may also be the subject 
of such remedial action. This paragraph has 
been revised in response to comments in 
order to include persons who would have 
been in the program if discriminatory 
practices had not existed. Paragraphs (a) (1), 
(2), and (3) have also been amended in 
response to comments to.make plain that, in 
appropriate cases, remedial action might be 
reqhired to redress clear violations of the 
statute itself that occurred before the 
effective date of this regulation.

10. Voluntary action. In § 104.6(b), the term 
“voluntary action” has been substituted for 
the term “affirmative action” because the use 
of the latter term led to some confusion. We 
believe the term “voluntary action” more 
accurately reflects the purpose of the 
paragraph. This provision allows action, 
beyond that required by the regulation, to 
overcome conditions that led to limited 
participation by handicapped persons, 
whether or not the limited participation was 
caused by any discriminatory actions on the 
part of the recipient. Several commenters 
urged that paragraphs (a) and (b) be revised 
to require remedial action to overcome 
effects of prior discriminatory practices 
regardless of whether there has been an 
express finding of discrimination. The self* 
evaluation requirement in paragraph (c) 
accomplishes much the same purpose.

11. Self-evaluation. Paragraph (c) requires 
recipients to conduct a self-evaluation in 
order to determine whether their policies or 
practices may discriminate against 
handicapped persons and to take steps to 
modify any discriminatory policies and 
practices and their effects. The Department 
received many comments approving of the 
addition to paragraph (c) of a requirement

that recipients seek the assistance of 
handicapped persons in the self-evaluation 
process. This paragraph has been further 
amended to require consultation with 
handicapped persons or organizations 
representing tiiem before recipients 
undertake the policy modifications and 
remedial steps prescribed in paragraphs (c) 
(ii) and (iii).

Paragraph (c)(2), which sets forth the 
recordkeeping requirements concerning self- 
evaluation, now applies only to recipients 
with fifteen or more employees. This change 
was made as part of an effort to reduce 
unnecessary or counterproductive 
administrative obligations on small 
recipients. For those recipients required to 
keep records, the requirements have been 
made more specific; records must include a 
list of persons consulted and a description of 
areas examined, problems identified, and 
corrective steps taken. Moreover, the records 
must be made available for public inspection.

12. Grievance procedure. Section 104.7 
requires recipients with fifteen or more 
employees to designate an individual 
responsible for coordinating its compliance 
efforts and to adopt a grievance procedure. 
Two changes were made in the section in 
response to comment. A general requirement 
that appropriate due process procedures be 
followed has been added. It was decided that 
the details of such procedures could not at 
this time be specified because of the varied 
nature of the persons and entities who must 
establish the procedures and of the programs 
to which they apply. A sentence was also > 
added to make clear that grievance 
procedures are not required to be made 
available to unsuccessful applicants for 
employment or to applicants for admission to 
colleges and universities.

The regulation does not require that 
grievance procedures be exhausted before 
recourse is sought from the Department. 
However, the Secretary believes that it is 
desirable and efficient in many cases for 
complainants to seek resolution of their 
complaints and disputes at the local level and 
therefore encourages them to use available 
grievance procedures.

A number of comments asked whether 
compliance with this section or the notice 
requirements of § 104.8 could be coordinated 
with comparable action required by the title 
IX regulation. The Department encourages 
such efforts.

13. Notice. Section 104.8 (formerly § 84.9) 
sets forth requirements for dissemination of 
statements of riondicrimination policy by 
recipients.

It is important that both handicapped 
persons and the public at large be aware of 
the obligations of recipients under section 
504. Both the Department and recipients have 
responsibilities in this regard. Indeed the 
Department intends to undertake a major 
public information effort to inform persons of 
their rights under section 504 and this 
regulation. In § 104.8 the Department has 
sought to impose a clear obligation on major 
recipients to notify beneficiaries and 
employees of the requirements of section 504, 
without dictating the precise way in which 
this notice must be given. At the same time, 
we have avoided imposing requirements on

small recipients (those with fewer than 
fifteen employees) that would create 
unnecessary and counterproductive paper 
work burdens on them and unduly stretch the 
enforcement resources of the Department.

Section 104.8(a), as simplified, requires 
recipients with fifteen or more employees to 
take appropriate steps to notify beneficiaries 
and employees of the recipient's obligations 
under section 504. The last sentence of 
S 104.8(a) has been revised to list possible, 
rather than required, means of notification. 
Section 104.8(b) requires recipients to include 
a notification of their policy of 
nondiscrimination in recruitment and other 
general information materials.

In response to a number of comments,
§ 104.8 has been revised to delete the 
requirements of publication in local 
newspapers, which has proved to be both 
troublesome and ineffective. Several 
commenters suggested that notification on 
separate forms be allowed until present 
stocks of publications and forms are 
depleted. The final regulation explicitly 
allows this method of compliance. The 
separate form should, however, be included 
with each significant publication or form that 
is distributed.

§ 104 which prohibited the use of materials 
that might give the impression that a recipient 
excludes qualified handicapped persons from 
its program, has been deleted. The 
Department is convinced by the comments 
that this provision is unnecessary and 
difficult to apply. The Department encourages 
recipients, however, to include in their 
recruitment and other general information 
materials photographs of handicapped 
persons and ramps and other features of 
accessible buildings.

Under new § 104.9 the Assistant Secretary 
may, under certain circumstances, require 
recipients with fewer than fifteen employees 
to comply with one or more of these 
requirements. Thus, if experience shows a 
need for imposing notice or other 
requirements on particular recipients or 
classes of small recipients, the Department is 
prepared to expand the coverage of these 
sections.

14. Inconsistent State laws. Section 
104.10(a) states that compliance with the 
regulation is not excused by state or local 
laws limiting the eligibility of qualified 
handicapped persons to receive services or to 
practice an occupation. The provision thus 
applies only with respect to state or local 
laws that unjustifiably differentiate on the 
basis of handicap.

Paragraph (b) further points out that the 
presence of limited employment opportunities 
in a particular profession, does not excuse a 
recipient from complying with the regulation. 
Thus, a law school could not deny admission 
to a blind applicant because blind laywers 
may find it more difficult to find jobs than do 
nonhandicapped lawyers.
Subpart B—Employment Practices

Subpart B prescribes requirements for 
nondiscrimination in the employment 
practices of recipients of Federal financial 
assistance administered by the Department. 
This subpart is consistent with the 
employment provisions of the Department’s
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regulation implementing title IX of the 
Education Amendments of 1972 (34 CFR Part 
106) and the regulation of the Department of 
Labor under section 503 of the Rehabilitation 
Act, which requries certain Federal 
contractors to take affirmative action in the 
employment and advancement of qualified 
handicapped persons. All recipients subject 
to title IX are also subject to this regulation.
In addition, many recipients subject to this 
regulation receive Federal procurement 
contracts in excess of $2,500 and are 
therefore also subject to section 503.

15. Discriminatory practices. Section 104.11 
sets forth general provisions with respect to 
discrimination in employment. A new 
paragraph (a)(2) has been added to clarify the 
employment obligations of recipients that 
receive Federal funds under Part B of the 
Education of the Handicapped Act, as 
amended (EHA). Section 606 of the EHA 
obligates elementary or secondary school 
systems that receive EHA funds to take 
positive steps to employ and advance in 
employment qualified handicapped persons. 
This obligation is similar to the 
nondiscrimination requirement of section 504 
but requires recipients to take additional 
steps to hire and promote handicapped 
persons. In enacting section 606 Congress 
chose the words “positive steps” instead of 
“affirmative action” advisedly and did not 
intend section 606 to incorporate the types of 
activities required under Executive Order 
11246 (affirmative action on the basis of race, 
color, sex, or national origin) or under 
sections 501 and 503 of the Rehabilitation Act 
of 1973.

Paragraph (b) of § 104.11 sets forth the 
specific aspects of employment covered by 
the regulation. Paragraph (c) provides that 
inconsistent provisions of collective 
bargaining agreements do not excuse 
noncompliance.

16. Reasonable accommodation. The 
reasonable accommodation requirement of 
§ 104.12 generated a substantial number of 
comments. The Department remains 
convinced that its approach is both fair and 
effective. Moreover, the Department of Labor 
reports that it has experienced little difficulty 
in administering the requirements of 
reasonable accommodation. The provision 
therefore remains basically unchanged from 
the proposed regulation.

Section 104.12 requires a recipient to make 
reasonable accommodation to the known 
physical or mental limitations of a 
handicapped applicant or employee unless 
the recipient can demonstrate that the 
accommodation would impose an undue 
hardship on the operation of its program. 
Where a handicapped person is not qualified 
to perform a particular job, where reasonable 
accommodation does not overcome the 
effects of a person’s handicap, or where 
reasonable accommodation causes undue 
hardship to the employer, failure to hire or * 
promote the handicapped person will not be 
considered discrimination.

Section 104.12(b) lists some of the actions 
that constitute reasonable accommodation. 
The list is neither all-inclusive nor meant to 
suggest that employers must follow all of the 
actions listed.

Reasonable accommodation includes 
modification of work schedules, including

part-time employment, and job restructuring. 
Job restructuring may entail shifting 
nonessential duties to other employees. In 
other cases, reasonable accommodation may 
include physical modifications or relocation 
of particular offices or jobs so that they are in 
facilities or parts of facilities that are 
accessible to and usable by handicapped 
persons. If such accommodations would 
cause undue hardship to the employer, they 
need not be made.

Paragraph (c) of this section sets forth the 
factors that the Office for Civil Rights will 
consider in determining whether an 
accommodation necessary to enable an 
applicant or employee to perform the duties 
of a job would impose an undue hardship.
The weight given to each of these factors in 
making die determination as to whether an 
accommodation constitutes undue hardship 
will vary depending on the facts of a  
particular situation. Thus, a small day-care 
center might not be required to expend more 
than a nominal sum, such as that necessary 
to equip a telephone for use by a secretary 
with impaired hearing, but a large school 
district might be required to make available a 
teacher’s aide to a blind applicant for a 
teaching job. The reasonable accommodation 
standard in § 104.12 is similar to the 
obligation imposed upon Federal contractors 
in the regulation implementing section 503 of 
the Rehabilitation Act of 1973, administered 
by the Department of Labor. Although the 
wording of the reasonable accommodation 
provisions of the two regulations is not 
identical, the obligation that the two 
regulations impose is the same, and the 
Federal Government’s policy in implementing 
the two sections will be uniform. The 
Department adopted the factors listed in 
paragraph (c) instead of the “business 
necessity” standard of the Labor regulation 
because that term seemed inappropriate to 
the nature of the programs operated by the 
majority of institutions subject to this 
regulation, e.g., public school systems, 
colleges and universities. The factors listed in 
paragraph (c) are intended to make the 
rationale underlying the business necessity 
standard applicable to an understandable by 
recipients of ED funds.

17. Tests and selection criteria. Revised 
§ 104.13(a) prohibits employers from using 
test or other selection criteria that screen out 
or tend to screen out handicapped persons 
unless the test or criterion is shown to be job- 
related and alternative tests or criteria that 
do not screen out or tend to screen out as 
many handicapped persons are not shown by 
the Assistant Secretary to be available. This 
paragraph is an application of the principle 
established under title VII of the Civil Rights 
Act of 1964 in Griggs v. Duke Power 
Company, 401 U.S. 424 (1971).

Under the proposed section, a statistical 
showing of adverse impact on handicapped 
persons was required to trigger an employer’s 
obligation to show that employment criteria 
and qualifications relating to handicap were 
necessary. This requirement was changed 
because the small number of handicapped 
persons taking tests would make statistical 
showings of “disproportionate, adverse 
effect” difficult and burdensome. Under the 
altered, more workable provision, once it is

shown that an employment test substantially 
limits the opportunities of handicapped 
persons, the employer must show the test to 
be job-related. A recipient is no longer 
limited to using predictive validity studies as 
the method for demonstrating that a test or 
other selection criterion is in fact job-related. 
Nor, in all cases, are predictive validity 
studies sufficient to demonstrate that a test 
or criterion is job-related. In addition,
§ 104.13(a) has been revised to place the 
burden on the Assistant Secretary, rather 
than the recipient, to identify alternate tests.

Section 104.13(b) requires that a recipient 
take into account that some tests and criteria 
depend upon sensory, manual, or speaking 
skills that may not themselves be necessary 
to the job in question but that may make the 
handicapped person unable to pass the test. 
The recipient must select and administer 
tests so as best to ensure that the test will 
measure the handicapped person’s ability to 
perform on the job rather than the person’s 
ability to see, hear, speak, or perform manual 
tasks, except, of course,'where such skills are 
the factors that the test purports to measure. 
For example, a person with a speech 
impediment may be perfectly qualified for 
jobs that do not or need not, with reasonable 
accommodation, require ability to speak 
clearly. Yet, if given an oral test, the person 
will be unable to perform in a satisfactory 
manner. The test results will not, therefore, 
predict job performance but instead will 
reflect impaired speech.

18. Preemployment inquiries. Section 
104.14, concerning preemployment inquiries, 
generated a large number of comments. 
Commenters representing handicapped 
persons strongly favored a ban on 
preemployment inquiries on the ground that 
such inquiries are often used to discriminate 
against handicapped persons and are not 
necessary to serve any legitimate interests of 
employers. Some recipients, on the other 
hand, argued that preemployment inquiries 
are necessary to determine qualifications of 
the applicant, safety hazards caused by a 
particular handicapping condition, and 
accommodations that might be required.

The Secretary has concluded that a general 
prohibition of preemployment inquiries is 
appropriate. However, a sentence has been 
added to paragraph (a) to make clear that an 
employer may inquire into an applicant’s 
ability to perform job-related tasks but may 
not ask if the person has a handicap. For 
example, an employer may not ask on an 
employment form if an applicant is visually 
impaired but may ask if the person has a 
current driver’s license (if that is a necessary 
qualification for the position in question). 
Similarly, employers may make inquiries 
about an applicant’s ability to perform a job 
safely. Thus, an employer may not ask if an 
applicant is an epileptic but may ask whether 
the person can perform a particular job 
without endangering other employees.

Section 104.14(b) allows preemployment 
inquiries only if they are made in conjunction 
with required remedial action to correct past 
discrimination, with voluntary action to 
overcome past conditions that have limited 
the participation of handicapped persons, or 
with obligations under section 503 of the 
Rehabilitation Act of 1973. In these instances,
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paragraph (b) specifies certain safeguards 
that must be followed by the employer.

Finally, the revised provision allows an 
employer to condition offers of employment 
to handicapped persons on the results of 
medical examinations, so long as the 
examinations are administered to all 
employees in a nondiscriminatory manner 
and the results are treated on a confidential 
basis.

19. Specific acts of Discrimination.
Sections 104.15 (recruitment), 104.16 
(compensation), 104.17 (job classification and 
structure) and 104.18 (fringe benefits) have 
been deleted from the regulation as 
unnecessarily duplicative of § 104.11 
(discrimination prohibited). The deletion of 
these sections in no way changes the 
substantive obligations of employers subject 
to this regulation from those set forth in the 
July 16 proposed regulation. These deletions 
bring the regulation closer in form to the 
Department of Labor’s section 503 regulation.

A proposed section, concerning fringe 
benefits, had allowed for differences in 
benefits or contributions between 
handicapped and nonhandicapped persons in 
situations only where such differences could 
be justified on an actuarial basis. Section 
104.11 simply bars discrimination in 
providing fringe benefits and does not 
address the issue of actuarial differences.
The Department believes that currently 
available data and experience do not 
demonstrate a basis for promulgating a 
regulation specifically allowing for 
differences in benefits or contributions.
Subpart C—Program Accessibility

In general, Subpart C prohibits the 
exclusion of qualified handicapped persons 
from federally assisted programs or activities 
because a recipient’s facilities are 
inaccessible or unusable.

20. Existing facilities. Section 104.22 
maintains the same standard for 
nondiscrimination in regard to existing 
facilities as was included in the proposed 
regulation. Hie section states that a 
recipients program or activity, when viewed 
in its entirety, must be readily accessible to 
and usable by handicapped persons. 
Paragraphs (a) and (b) make clear that a 
recipient is not required to make each of its 
existing facilities accessible to handicapped 
persons if its program as a whole is 
accessible. Accessibility to the recipient’s 
program or activity may be achieved by a 
number of means, including redesign of 
equipment, reassignment of classes or other 
services to accessible buildings, and making 
aides available to beneficiaries. In choosing 
among methods of compliance, recipients are 
required to give priority consideration to 
methods that will be consistent with 
provision of services in the most appropriate 
integrated setting. Structural changes in 
existing facilities are required only where 
there is no other feasible way to make the 
recipient’s program accessible.

Under § 104.22, a university does not have 
to make all of its existing classroom buildings 
accessible to handicapped students if some of 
its buildings are already accessible and if it is 
possible to reschedule or relocate enough 
classes so as to offer all required courses and

a reasonable selection of elective courses in 
accessible facilities. If sufficient relocation of 
classes is not possible using existing 
facilities, enough alterations to ensure 
program accessibility are required. A 
university may not exclude a handicapped 
student from a specifically requested course 
offering because it is not offered in an 
accessible location, but it need not make 
every section of that course accessible.

Commenters representing several 
institutions of higher education have 
suggested that it would be appropriate for 
one postsecondary institution in a 
geographical area to be made accessible to 
handicapped persons and for other colleges 
and universities in that area to participate in 
that school's program, thereby developing an 
educational consortium for the postsecondary 
education of handicapped students. The 
Department believes that such a consortium, 
when developed and applied only to 
handicapped persons, would not constitute 
compliance with § 104.22, but would 
discriminate against qualified handicapped 
persons by restricting their choice in selecting 
institutions of higher education and would, 
therefore, be inconsistent with the basic 
objectives of the statute.

Nothing in this regulation, however, should 
be read as prohibiting institutions from 
forming consortia for the benefit of all 
students. Thus, if three colleges decide that it 
would be cost-efficient for one college to 
offer biology, the second physics, and the 
third chemistry to all students at the three 
colleges, the arrangement would not violate 
section 504. On the other hand, it would 
violate the regulation if the same institutions 
set up a consortium under which one college 
undertook to make its biology lab accessible, 
another its physics lab, and a third its 
chemistry lab, and under which mobility- 
impaired handicapped students (but not other 
students) were required to attend the 
particular college that is accessible for the 
desired courses.

Similarly, while a public school district 
need not make each of its buildings 
completely accessible, it may not make only 
one facility or part of a facility accessible if 
the result is to segregate handicapped 
students in a single setting.

AH recipients that provide health, welfare, 
or other social services may also comply with 
$ 104.22 by delivering servicesat alternate 
accessible sites or making home visits. Thus, 
for example, a pharmacist might arrange to 
make home deliveries of drugs. Under revised 
S 104.22(c), smaU providers of health, welfare, 
and social services (those with fewer than 
fifteen employees) may refer a beneficiary to 
an accessible provider of the desired service, 
but only if no means of meeting the program 
accessibility requirement other than a 
significant alteration in existing facilities is 
available. The referring recipient has the 
responsibility of determining that the other 
provider is in fact accessible and willing to 
provide the service.

A recent change in the tax law may assist 
some recipients in meeting their obligations 
under this section. Under section 2122 of the 
Tax Reform Act of 1976, recipients that pay 
federal income tax are eligible to claim a tax 
deduction of up to $25,000 for architectural

and transportation modifications made to 
improve accessibility for handicapped 
persons. See 42 FR17870 (April 4,1977), 
adopting 26 CFR 7.190.

Several commenters expressed concern 
about the feasibility of compliance with the 
program accessibility standard. The 
Secretary believes that the standard is 
flexible enough to permit recipients to devise 
ways to make their programs accessible short 
of extremely expensive or impractical 
physical changes in facilities. Accordingly, 
the section does not allow for waivers. The 
Department is ready at aU times to provide 
technical assistance to recipients in meeting 
their program accessibility responsibilities. 
For this purpose, the Department is 
establishing a Special technical assistance 
unit. Recipients are encouraged to call upon 
the unit staff for advice and guidance both on 
structural modifications and on other ways of 
meeting the program accessibility 
requirement.

Paragraph (d) has been amended to require 
recipients to make all nonstructural 
adjustments necessary for meeting the 
program accessibility standard within sixty 
days. Only where structural changes in 
facilities are necessary wiU a recipient be 
permitted up to three years to accomplish 
program accessibility. It should be 
emphasized that the three-year tinfle period is 
not a waiting period and that all changes 
must be accomplished as expeditiously as 
possible. Further, it is the Department’s 
belief, after consultation with experts in the 
field, that outside ramps to buildings can be 
constructed quickly and at relatively low 
cost. Therefore, it wiU be expected that such 
structural additions wiU be made promptly to 
comply with § 104.22(d).

The regulation continues to provide, as did 
the proposed version, that a recipient 
planning to achieve program accessibility by 
making structural changes must develop a 
transition plan for such changes within six 
months of the effective date of the regulation. 
A number of commenters suggested 
extending that period to one year. The 
secretary believes that such an extension is 
unnecessary and unwise. Planning for any 
necessary structural changes should be 
undertaken promptly to ensure that they can 
be completed within the three-year period. 
The elements of the transition plan as 
required by the regulation remain virtually 
unchanged from the proposal but § 104.22(d) 
now includes a requirement that the recipient 
make the plan available for public inspection.

Several commenters expressed concern 
that the program accessibility standard 
would result in the segregation of 
handicapped persons in educational 
institutions. The regulation will not be 
applied to permit such a result. See 
§ 104.4(c)(2)(iv), prohibiting unnecessarily 
separate treatment; § 104.35, requiring that 
students in elementary and secondary 
schools be educated in the most integrated 
setting appropriate to their needs; and new 
§ 104.43(d), applying the same standard to 
postsecondary education.

We have received some comments from 
organizations of handicapped persons on the 
subject of requiring, over an extended period 
of time, a barrier-free environment—that is,
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requiring the removal of all architectural 
barriers in existing facilities. The Department 
has considered these comments but has 
decided to take no further action at this time 
concerning these suggestions, believing that 
such action should only be considered in light 
of experience in implementing the program 
accessibility standard.

21. New construction. Section 104.23 
requires that all new facilities, as well as 
alterations that could affect access to and use 
of existing facilities, be designed and 
constructed in a manner so as to make the 
facility accessible to and usable by 
handicapped persons. Section 104.23(a) has 
been amended so that it applies to each 
newly constructed facility if the construction 
was commenced after the effective date of 
the regulation. The words “if construction has 
commenced” will be considered to mean “if 
groundbreaking has taken place.” Thus, a 
recipient will not be required to alter the 
design of a facility that has progressed 
beyond groundbreaking prior to the effective 
date of the regulation.

Paragraph (b) requires certain alterations 
to conform to the requirement of physical 
accessibility in paragraph (a). If an alteration 
is undertaken to a portion of a building the 
accessibility of which could be improved by 
the manner in which the alteration is carried 
out, the alteration must be made in that 
manner. Thus, if a doorway or wall is being 
altered, the door or other wall opening must 
be made wide enough to accommodate 
wheelchairs. On the other hand, if the 
alteration consists of altering ceilings, the 
provisions of this section are not applicable 
because this alteration cannot be done in a 
way that affects the accessibility of that 
portion of the building. The phrase “to the 
maximum extent feasible” has been added to 
allow for the occasional case in which the 
nature of an existing facility is such as to 
make it impractical or prohibitively 
expensive to renovate the building in a 
manner that results in its being entirely 
barrier-free. In all such cases, however, the 
alteration should provide the maximum 
amount of physical accessibility feasible.

As proposed, § 104.23(c) required 
compliance with the American National 
Standards Institute (ANSI) standard on 
building accessibility as the minimum 
necessary for compliance with the 
accessibility requirement of §§104.23 (a) and 
(b). The reference to the ANSI standard 
created some ambiguity, since the standard 
itself provides for waivers where other 
methods are equally effective in providing 
accessibility to the facility.
Moreover, the Secretary does not wish to 
discourage innovation in barrier-free 
construction by requiring absolute adherence 
to a rigid design standard. Accordingly,
§ 104.23 (cj has been revised to permit 
departures from particular requirements of 
the ANSI standard where the recipient can 
demonstrate that equivalent access to the 
facility is provided.

Section 104.23(d) of the proposed 
regulation, providing for a limited deferral of 
action concerning facilities that are subject to 
section 502 as well as section 504 of the Act, 
has been deleted. The Secretary believes-that 
the provision is unnecessary and

inappropriate to this regulation. The 
Department will, however, seek to coordinate 
enforcement activities under this regulation 
with those of the Architectural and 
Transportation Barriers Compliance Board.
Subpart D—Preschool, Elementary, and 
Secondary Education

Subpart D sets forth requirements for 
nondiscrimination in preschool, elementary, 
secondary, and adult education programs and 
activities, including secondary vocational 
education programs. In this context, the term 
“adult education” refers only to those 
educational programs and activities for 
adults that are operated by elementary and 
secondary schools.

The provisions of Subpart D apply to state 
and local educational agencies. Although the 
subpart applies, in general, to both public and 
private education programs and activities 
that are federally assisted, §§ 104.32 and
104.33 apply only to public programs and 
§ 104.39 applies only to private programs;
§§ 104.35 and 104.36 apply both to public 
programs and to those private programs that 
include special services for handicapped 
students.

Subpart B generally conforms to the ‘ 
standards established for the education of 
handicapped persons in Mills v. Board of 
Education of the District of Columbia, 348 F. 
Supp. 866 (D.D.C. 1972), Pennsylvania 
Association for Retarded Children v. 
Commonwealth of Pennsylvania, 344 F. Supp. 
1257 (E.D. 1971), 343 F. Supp. 279 (ED. Pa. 
1972), and Lebanks v. Spears, 60, F.R.D. 135 
(E.D. La. 1973), as well as in the Education of 
the Handicapped Act, as amended by Public 
Law 94-142 (the EHA).

The basic requirements common to those 
cases, to the EHA, and to this regulation are 
(1) that handicapped persons, regardless of 
the nature or severity of their handicap, be 
provided a free appropriate public education,

(2) that handicapped students be educated 
with nonhandicapped students to the 
maximum extent appropriate to their needs,
(3) that educational agencies undertake to 
identify and locate all unserved handicapped 
children, (4) that evaluation procedures be 
improved in order to avoid the inappropriate 
education that results from the 
misclassification of students, and (5) that 
procedural safeguard be established to 
enable parents and guardians to influence 
decisions regarding the evaluation and 
placement of their children. These 
requirements are designed to ensure that no 
handicapped child is excluded from school on 
the basis of handicap and, if a recipient 
demonstrates that placement in a regular 
educational setting cannot be achieved 
satisfactorily, that the student is provided 
with adequate alternative services suited to 
the student’s needs without additional cost to 
the student’s parents or guardian. Thus, a 
recipient that operates a public school system 
must either educate handicapped children in 
its regular program or provide such children 
with an appropriate alternative education at 
public expense.

It is not the intention of the Department, 
except in extraordinary circumstances, to 
review the result of individual placement and 
other educational decisions, so long as the

school district complies with the “process” 
requirements of this subpart (concerning 
identification and location, evaluation, and 
due process procedures). However, the 
Department will place a high priority on 
investigating cases which may involve 
exclusion of a child from the education 
system or a pattern or practice of 
discriminatory placements or education..

22. Location and notification. Section 
104.32 requires public schools to take steps 
annually to identify and locate handicapped 
children who are not receiving an education 
and to publicize to handicapped children and 
their parents the rights and duties established 
by section 504 and this regulation. This 
section has been shortened without 
substantive change.

23. Free appropriate public education. 
Under § 104.33(a), a recipient is responsible 
for providing a free appropriate public 
education to each qualified handicapped 
person who is in the recipient’s jurisdiction. 
The word "in” encompasses the concepts of 
both domicile and actual residence. If a 
recipient places a child in a program other 
than its own, it remains financially 
responsible for the child, whether or not the 
other program is operated by another 
recipient or educational agency. Moreover, a 
recipient may not place a child in a program 
that is inappropriate or that otherwise . 
violates the requirements of Subpart D. And 
in no case may a recipient refuse to provide 
services to a handicapped child in its 
jurisdiction because of another person’s or 
entity’s failure to assume financial 
responsibility.

Section 104.33(b) concerns the provision of 
appropriate educational services to 
handicapped children. To be appropriate, 
such services must be designed to meet 
handicapped children’s individual 
educational needs to the same extent that 
those of nonhandicapped children are met.
An appropriate education could consist of 
education in regular classes, education in 
regular classes with the use of supplementary 
services, or special education and related 
services. Special education may include 
specially designed instruction in classrooms, 
at home, or in private or public institutions 
and may be accompanied by such related 
services as developmental, corrective, and 
other supportive services (including 
psychological, counseling, and medical 
diagnostic services). The placement of the 
child must however, be consistent with the 
requirements of § 104.34 and be suited to his 
or her educational needs.

The quality of the educational services 
provided to handicapped students must equal 
that of the services provided to 
nonhandicapped students; thus, handicapped 
student’s teachers must be trained in the 
instruction of persons with the handicap in 
question and appropriate materials and 
equipment must be available. The 
Department is aware that the supply of 
adequately trained teachers may, at least at 
the outset of the imposition of this 
requirement, be insufficient to meet the 
demand of all recipients. This factor will be 
considered in determining the 
appropriateness of the remedy for 
noncompliance with this section. A new
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§ 104.33(b)(2) has been added, which allows 
this requirementto be met through the full 
implementation of an individualized 
education program developed in accordance 
with the standards of the EHA.

Paragraph (c) of § 104.33 sets forth the 
specific financial obligations of a recipient. If 
a recipient does not itself provide 
handicapped persons with the requisite 
services, it must assume the cost of any 
alternate placement. If, however, a recipient 
offers adequate services and if alternate 
placement is chosen by a student’s parent or 
guardian, the recipient need not assume the 
cost of the outside services. (If the parent or 
guardian believes that his or her child cannot 
be suitably educated in the recipient’s 
program, he or she may make use of the 
procedures established in $ 104.36.) Under 
this paragraph, a recipient’s obligation 
extends beyond the provision of tuition 
payments in the case of placement outside 
the regular program. Adequate transportation 
must also be provided. Recipients must also 
pay for psychological services and those 
medical services necessary for diagnostic 
and evaluative purposes.

If thé recipient places a student, because of 
his or her handicap, in a program that 
necessitates his or her being away from 
home, the payments must also cover room 
and board and nonmedical care (including 
custodial and supervisory care). When 
residential care is necessitated not by the 
student’s handicap but by factors such as the 
student’s home conditions, the recipient is not 
required to pay the cost of room and board.

Two new sentences have been added to 
paragraph (c)(1) to make clear that a 
recipient’s financial obligations need not be 
met solely through its own funds. Recipients 
may rely on funds from any public or private 
source including insurers and similar third 
parties.

,) The EHA requires a free appropriate 
education to be provided to handicapped 
children “no later than September 1,1978,” 
but section 504 contains no authority for 
delaying enforcement. To resolve this 
problem, a new paragraph (d) has been 
added to § 104.33. Section 104.33(d) requires 
recipients to achieve full compliance with the 
free appropriate public education 
requirements of § 104.33 as expeditiously as 
possible, but in no event later than 
September 1,1978. The provision also makes 
clear that, as of the effective date of this 
regulation, no recipient may exclude a 
qualified handicapped child from its 
educational program. This provision against 
exclusion is consistent with the order of 
providing services set forth in section 612(3) 
of the EHA, which places the highest priority 
on providing services to handicapped 
children who are not receiving an education.

24. Educational setting. Section 104.34 
prescribes standards for educating 
handicapped persons with nonhandicapped 
persons to the maximum extent appropriate 
to the needs of the handicapped person in 
question. A handicapped student may be 
removed from the regular educational setting 
only where the recipient can show that the 
needs of the student would, on balance, be 
served by placement in another setting.

Although under § 104.34, the needs of the 
handicapped person are determinative as to

proper placement, it should be stressed that, 
where a handicapped student is so disruptive 
in a regular classroom that the education of 
other students is significantly impaired, the 
needs of the handicapped child cannot be 
met in that environment. Therefore, regular 
placement would not be appropriate to his or 
her needs and would not be required by 
§ 104.34.

Among the factors to be considered in 
placing a child is the need to place the child 
as close to home as possible. A new sentence 
has been added to paragraph (a) requiring 
recipients to take this factor intó account. As 
pointed out in several comments, the parents’ 
right under $ 104.36 to challenge the 
placement of their child extends not only to 
placement in special classes or separate 
schools but also to placement in a distant 
school and, in particular, to residential 
placement. An equally appropriate 
educational program may exist closer to 
home; this issue may be raised by the parent 
or guardian under §§ 104.34 and 104.36.

New paragraph (b) specified that 
handicapped children must also be provided 
nonacademic services in as integrated a 
setting as possible. This requirement is 
especially important for children vghose 
educational needs necessitate their being 
solely with other^andicapped children 
during most of each day. To the maximum 
extent appropriate, children in residential 
settings are also to be provided opportunities 
for participation with other children.

Section 104.34(c) requires that any facilities 
that are identifiable as being for handicapped 
students be comparable in quality to other 
facilities of the recipient. A number of 
comments objected to this section on the 
basis that it encourages the creation and 
maintenance of such facilities. This is not the 
intent of the provision. A separate facility 
violates section 504 unless it is indeed 
necessary to the provision of an appropriate 
education to certain handicapped students. In 
those instances in which such facilities are 
necessary (as might be the case, for example, 
for severely retarded persons), this provision 
requires that the educational services 
provided be comparable to those provided in 
the facilities of the recipient that are hot 
identifiable as being for handicapped 
persons.

25. Evaluation and placement Because the 
failure to provide handicapped persons with 
an appropriate education is so frequently the 
result of misclassification or misplacement, 
section 104.33(b)(1) makes compliance with 
its provisions contingent upon adherence to 
certain procedures designed to ensure 
appropriate classification and placement. 
These procedures, delineated in §§ 104.35 
and 104.36, are concerned with testing and 
other evaluation methods and with 
procedural due process rights.

Section 104.35(a) requires that an 
individual evaluation be conducted before 
any action is taken with respect either to the 
initial placement of a handicapped child in a 
regular or special education program or to 
any subsequent significant change in that 
placement. Thus, a full reevaluation is not 
required every time an adjustment in 
placement is made. “Any action” includes 
denials of placement.

Paragraphs (b) and (c) of § 104.35 
establishes procedures designed to ensure 
that children are not misclassified, 
unnecessarily labeled as being handicapped, 
or incorrectly placed because of 
inappropriate selection, administration, or 
interpretation of evaluation materials. This 
problem has been extensively documented in 
“Issues in the Classification of Children,’’ a 
report by the Project on Classification of 
Exceptional Children, in which the HEW 
Interagency Task Force participated. The 
provisions of these paragraphs are aimed 
primarily at abuses in the placement process 
that result from misuse of, or undue or 
misplaced reliance on, standardized 
scholastic aptitude tests.

Paragraph (b) has been shortened but not 
substantively changed. The requirement in 
former subparagraph (1) that recipients 
provide and administer evaluation materials 
in the native language of the student has been 
deleted as unnecessary, since the same 
requirement already exists under title VI and 
is more appropriately covered under that 
statute. Subparagraphs (1) and (2) are, in 
general, intended to prevent 
misinterpretation and similar misuse of test 
scores and, in particular, to avoid undue 
reliance on general intelligence tests. 
Subparagraph (3) requires a recipient to 
administer tests to a student with impaired 
sensory, manual, or speaking skills in 
whatever manner is necessary to avoid 
distortion of the test results fry the 
impairment. Former subparagraph (4) has 
been deleted as unnecessarily repetitive of 
the other provisions of this paragraph.

Paragraph (c) requires a recipient to draw 
upon a variety of sources in the evaluation 
process so that the possibility of error in 
classification is minimized. In particular, it 
requires that all significant factors relating to 
the learning process, including adaptive 
behavior, be considered. (Adaptive behavior 
is the effectiveness with which the individual 
meets the standards of personal 
independence and social responsibility 
expected of his or her age and cultural group.) 
Information from all sources must be 
documented and considered by a group of 
persons, and the procedure must ensure that 
the child is placed in the most integrated 
setting appropriate.

The proposed regulation would have 
required a complete individual réévaluation 
of the student each year. The Department has 
concluded that it is inappropriate in the 
section 504 regulation to require full - 
réévaluations on such a rigid schedule. 
Accordingly, § 104.35(c) requires periodic 
réévaluations and specifies that 
réévaluations in accordance with the EHA 
will constitute compliance. The proposed 
regulation implementing the EHA allows 
réévaluation at three-year intervals except 
under certain specified circumstances.

Under § 104.36, a recipient must establish a 
system of due process procedures to be 
afforded to parents or guardians before the 
recipient takes any action regarding the 
identification, evaluation, or educational 
placement of a person who, because of 
handicap, needs or is believed to need 
special education or related services. This 
section has been revised. Because the due
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process procedures of the EHA, incorporated 
by reference in the proposed section 504 
regulation, are inappropriate for some 
recipients not subject to that Act, the section 
now specifies minimum necessary 
procedures: notice, a right to inspect records, 
an impartial hearing with a right to 
representation by counsel, and a review 
procedure. The EHA procedures remain one 
means of meeting the regulation’s due 
process requirements, however, and are 
recommended to recipients as a model.

26. Nonacademic services. Section 104.37 
requires a recipient to provide nonacademic 
and extracurricular services and activities in 
such manner as is necessary to afford 
handicapped students an equal opportunity 
for participation. Because these services and 
activities are part of a recipient’s education 
program, they must, in accordance with the 
provisions of § 104.34, be provided in the 
most integrated setting appropriate.

Revised paragraph (c)(2) does permit 
separation or differentiation with respect to 
the provision of physical education and 
athletics activities, but only if qualified 
handicapped students are also allowed the 
opportunity to compete for regular teams or 
participate in regular activities. Most 
handicapped students are able to participate 
in one or more regular physical education 
and athletics activities. For example, a 
student in a wheelchair can participate in 
regular archery course, as can a deaf student 
in a wrestling course.

Finally, the one-year transition period 
provided in a proposed section was deleted 
in response to the almost unanimous 
objection of commenters to that provision.

27. Preschool and adult education. Section 
104.38 prohibits discrimination on the basis of 
handicap in preschool and adult education 
programs. Former paragraph (b), which 
emphasized that compensatory programs for 
disadvantaged children are subject to section 
504, has been deleted as unnecessary, since it 
is comprehended by paragraph (a).

28. Private education. Section 104.39 sets 
forth the requirements applicable to 
recipients that operate private education 
programs and activities. The obligations of 
these recipients have been changed in two 
significant respects: first, private schools are 
subject to the evaluation and due process 
provisions of the subpart only if they operate 
special education programs; second, under
§ 104.39(b), they may charge more for 
providing services to handicapped students 
than to nonhandicapped students to the 
extent that additional charges can be justified 
by increased costs.

Paragraph (a) of § 104.39 is intended to 
make clear that recipients that operate 
private education programs and activities are 
not required to provide an appropriate 
education to handicapped students with 
special educational needs if the recipient 
does not offer programs designed to meet 
those needs. Thus, a private school that has 
no program for mentally retarded persons is 
neither required to admit such a person into 
its program nor to arrange or pay for the 
provision of the person's education in another 
program. A private recipient without a 
special program for blind students, however, 
would not be permitted to exclude, on the

basis of blindness, a blind applicant who is 
able to participate in the regular program 
with minor adjustments in the manner in 
which the program is normally offered.
Subpart E—Postsecondary Education

Subpart E prescribes requirements for 
nondiscrimination in recruitment, admission, 
and treatment of students in postsecondary 
education programs and activities, including 
vocational education.

29. Admission and recruitment. In addition 
to a general prohibition of discrimination on 
the basis of handicap in § 104.42(a), the 
regulation delineates, in § 104.42(b), specific 
prohibitions concerning the establishment of 
limitations on admission of handicapped 
students, the use of tests or selection criteria, 
and preadmission inquiry. Several changes 
have been made in this provision.

Section 104.42(b) provides that 
postsecondary educational institutions may 
not use any test or criterion for admission 
that has a disproportionate, adverse effect on 
handicapped persons unless it has been 
validated as a predictor of academic success 
and alternate tests or criteria with a less 
disproportionate, adverse effect are shown 
by the Department to be available. There are 
two significant changes in this approach from 
the July 16 proposed regulation.

First, many commenters expressed concern 
that § 104.42(b)(2)(ii) could be interpreted to 
require a “global search” for alternate tests 
that do not have a disproportionate, adverse 
impact on handicapped persons. This was not 
the intent of the provision and, therefore, it 
has been amended to place the burden on the 
Assistant Secretary for Civil Rights, rather 
than on the recipient, to identify alternate 
tests.

Second, a new paragraph (d), concerning 
validity studies, has been added. Under the 
proposed regulation, overall success in an 
education program, not just first-year grades, 
was the criterion against which admissions 
tests were to be validated. This approach has 
been changed to reflect the comment of 
professional testing services that use of first 
year grades would be less disruptive of 
present practice and that periodic validity 
studies against overall success in the 
education program would be sufficient check 
on the reliability of first-year grades.

Section 104.42(b)(3) also requires a 
recipient to assure itself that admissions tests 
are selected and administered to applicants 
with impaired sensory, manual, or speaking 
skills in such manner as is necessary to avoid 
unfair distortion of test results. Methods have 
been developed for testing the aptitude and 
achievement of persons who are not able to 
take written tests or even to make the marks 
required for mechanically scored objective 
tests; in addition, methods for testing persons 
with visual or hearing impairments are 
available. A recipient, under this paragraph, 
must assure itself that such methods are used 
with respect to the selection and 
administration of any admissions tests that it 
uses.

Section 104.42(b)(3)(iii) has been amended 
to require that admissions tests be 
administered in facilities that, on the whole, 
are accessible. In this context, “on the 
whole” means that not all of the facilities
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need be accessibile so long as a sufficient 
number of facilities are available to 
handicapped persons.

Revised § 104.42(b)(4) generally prohibits 
preadmission inquiries as to whether an 
applicant has a handicap. The considerations 
that led to this revision are similar to those 
underlying the comparable revision of 
§ 104.14 on preemployment inquiries. The 
regulation does, however, allow inquiries to 
be made, after admission but before 
enrollment, as to handicaps that may require 
accommodation.

New paragraph (c) parallels the section on 
preemployment inquiries and allows 
postsecondary institutions to inquire about 
applicants’ handicaps before admission, 
subject to certain safeguards, if the purpose 
of the inquiry is to take remedial action to 
correct past discrimination or to take 
voluntary action to overcome the limited 
participation of handicapped persons in 
postsecondary educational institutions.

Proposed § 104.42(c), which would have 
allowed different admissions criteria in 
certain cases for handicapped persons, was 
widely misinterpreted in comments from both 
handicapped persons and recipients. We 
have concluded that the section is 
unnecessary, and it has been deleted.

30. Treatment of students. Section 104.43 
contains general provisions prohibiting the 
discriminatory treatment of qualified 
handicapped applicants. Paragraph (b) 
requires recipients to ensure that equal 
opportunities are provided to its handicapped 
students in education programs and activities 
that are not operated by the recipient. The 
recipient must be satisfied that the outside 
education program or activity as a whole is 
nondiscriminatory. For example, a college 
must ensure that discrimination on the basis 
of handicap does not occur in connection 
with teaching assignments of student 
teachers in elementary or secondary schools 
not operated by the college. Under the “as a 
whole” wording, the college could continue to 
use elementary or secondary school systems 
that discriminate if, and only if, the college’s 
student teaching program, when viewed in its 
entirety, offered handicapped student 
teachers the same range and quality of choice 
in student teaching assignments afforded 
ñonhandicapped students.

Paragraph (c) of this section prohibits a 
recipient from excluding qualified 
handicapped students from any course, 
course of study, or other part of its education 
program or activity. This paragraph is 
designed to eliminate the practice of 
excluding handicapped persons from specific 
courses and from areas of concentration 
because of factors such as ambulatory 
difficulties of the student or assumptions by 
the recipient that no job would be available 
in the area in question for a person with that 
handicap.

New paragraph (d) requires postsecondary 
institutions to operate their programs and 
activities so that handicapped students are 
provided services in the most integrated 
setting appropriate. Thus, if a college had 
several elementary physics classes and had 
moved one such class to the first floor of the 
science building to accommodate students in 
wheelchairs, it would be a violation of this
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paragraph for the college to concentrate 
handicapped students with no mobility 
impairments in the same class.

31. Academic adjustments. Paragraph (a) of 
§ 104.44 requires that a recipient make 
certain adjustments to academic 
requirements and practices that discriminate 
or have the effect of discriminating on the 
basis of handicap. This requirement, like its 
predecessor in the proposed regulation, does 
not obligate an institution to waive course or 
other academic requirements. But such 
institutions must accommodate those 
requirements to the needs of individual 
handicapped students. For example, an 
institution might permit an otherwise 
qualified handicapped student who is deaf to 
substitute an art appreciation or music 
history course for a required course in music 
appreciation or could modify the manner in 
which the music appreciation course is 
conducted for the deaf student. It shoud be 
stressed that academic requirements that can 
be demonstrated by the recipient to be 
essential to its program of instruction or to 
particular degrees need not be changed.

Paragraph (b) provides that postsecondary 
institutions may not impose rules that have 
the effect of limiting the participation of 
handicapped students in the education 
program. Such rules include prohibition of 
tape recorders or braillers in classrooms and 
dog guides in campus buildings. Several 
recipients expressed concern about allowing 
students to tape record lectures because the 
professor may later want to copyright the 
lectures. This problem may be solved by 
requiting students to sign agreements that 
they will not release the tape recording or 
transcription or otherwise hinder the 
professor’s ability to obtain a copyright.

Paragraph (c) of this section, concerning 
the administration of course examinations to 
students with impaired sensory, manual, or 
speaking skills, parallels the regulation’s 
provisions on admissions testing (§ 104.42(b)) 
and will be similarly interpreted.

Under § 104.44(d), a recipient must ensure 
that no handicapped student is subject to 
discrimination in the recipient’s program 
because of the absence of necessary 
auxiliary educational aids. Colleges and 
universities expressed concern about the 
costs of compliance with this provision.

The Department emphasizes that recipients 
can usually meet this obligation by assisting 
students in using existing resources for 
auxiliary aids such as state vocational 
rehabilitation agencies and private charitable 
organizations. Indeed, the Department 
anticipates that the bulk of auxiliary aids will 
be paid for by state and private agencies, not 
by colleges or universities. In those 
circumstances where the recipient institution 
must provide the educational auxiliary aid, 
the institution has flexibility in choosing the 
methods by which the aids will be supplied. 
For example, some universities have used 
students to work with the institution’s 
handicapped students. Other institutions 
have used existing private agencies that tape 
texts for handicapped students free of charge 
in order to reduce the number of readers 
needed for visually impaired students.

As long as no handicapped person is 
excluded from a program because of the lack

of an appropriate aid, the recipient need not 
have all such aids on hand at all times. Thus, 
readers need not be available in the 
recipient’s library at all times so long as the 
schedule of times when a reader is available 
is established, is adhered to, and is sufficient. 
Of course, recipients are not required to 
maintain a complete braille library.

32. Housing. Section 104.45(a) requires 
postsecondary institutions to provide housing 
to handicapped students at the same cost as 
they provide it to other students and in a 
convenient, accessible, and comparable 
manner. Commentera, particularly blind 
persons pointed out that some handicapped 
persons can live in any college housing and 
need not wait to the end of the transition 
period in Subpart C to be offered the same 
variety and scope of housing 
accommodations given to nonhandicapped 
persons. The Department concurs with this 
position and will interpret this section 
accordingly.

A number of colleges and universities 
reacted negatively to paragraph (b) of this 
section. It provides that, if a recipient assists 
in making off-campus housing available to its 
students, it should develop and implement 
procedures to assure itself that off-campus 
housing, as a whole, is available to 
handicapped students. Since postsecondary 
institutions are presently required to assure 
themselves that off-campus housing is 
provided in a manner that does not 
discriminate on the basis of sex (§ 106.32 of 
the title IX regulation), they may use the 
procedures developed under title IX in order 
to comply with § 104.45(b). It should be 
emphasized that not every off-campus living 
accommodation need be made accessible to 
handicapped persons.

33. Health and insurance. A proposed 
section, providing that recipients may not 
discriminate on the basis of handicap in the 
provision of health related services, has been 
deleted as duplicative of the general 
provisions of section 104.43. This deletion 
represents no change in the obligation of 
recipients to provide nondiscriminatory 
health and insurance plans. The Department 
will continue to require that 
nondiscriminatory health services be 
provided to handicapped students. Recipients 
are not required, however, to provide 
specialized services and aids to handicapped 
persons in health programs. Ifr for example, a 
college infirmary treats only simple disorders 
such as cuts, bruises, and colds, its obligation 
to handicapped persons is to treat such 
disorders for them.

34. Financial assistance. Section 104.46(a), 
prohibiting discrimination in providing 
financial assistance, remains substantively 
the same. It provides that recipients may not 
provide less assistance to or limit the 
eligibility of qualified handicapped persons 
for such assistance, whether the assistance is 
provided directly by the recipient or by 
another entity through the recipient’s 
sponsorship. Awards that are made under 
wills, trusts, or similar legal instruments ih a 
discriminatory manner are permissible, but 
only if the overall effect of the recipient’s 
provision of financial assistance is not 
discriminatory on the basis of handicap.

It will not be considered discriminatory to 
deny, on the basis of handicap, an athletic

scholarship to a handicapped person if the 
handicap renders the person unable to 
qualify for the award. For example, a student 
who has a neurological disorder might be 
denied a varsity football scholarship on the 
basis of his inability to play football, but a 
deaf person could not, on the basis of 
handicap, be denied a scholarship for the 
school’s diving team. The deaf person could, 
however, be denied a scholarship on the 
basis of comparative diving ability.

Commenters on § 104.46(b), which applies 
to assistance in obtaining outside 
employment for students, expressed similar 
concerns to those raised under § 104.43(b), 
concerning cooperative programs. This 
paragraph has been changed in the same 
manner as § 104.43(b) to include the “as a 
whole” concept and will be interpreted in the 
same manner as § 104.43(b).

35. Nonacademic services. Section 104.47 
establishes nondiscrimination standards for 
physical education and athletics counseling 
and placement services, and social 
organizations. This section sets the same 
standards as does § 104.38 of Subpart D, 
discussed above, and will be interpreted in a 
similar fashion.
Subpart F—Health, Welfare, and Social 
Services ,

Subpart F applies to recipients that operate 
health, welfare, and social service programs. 
The Department received fewer comments on 
this subpart than on others.

Although many commented tfyat Subpart F 
lacked specificity, these commenters  ̂
provided neither concrete suggestions nor 
additions. Nevertheless, some changes have 
been made, pursuant to comment, to clarify 
the obligations of recipients in specific areas. 
In addition, in an effort to reduce duplication 
in the regulation, the section governing 
recipients providing health services has been 
consolidated with the section regulating 
providers of welfare and social services. 
Since the separate provisions that appeared 
in the proposed regulation were almost 
identical, no substantive change should be 
inferred from their consolidation.

Several commenters asked whether 
Subpart F applies to vocational rehabilitation 
agencies whose purpose is to assist in the 
rehabilitation of handicapped persons. To the 
extent that such agencies receive financial 
assistance from the Department, they are 
covered by Subpart F and all other relevant 
subparts of the regulation. Nothing in this 
regulation, however, precludes such agencies 
from servicing only handicapped persons. 
Indeed, § 104.4(c) permits recipients to offer 
services or benefits that are limited by 
federal law to handicapped persons or 
classes of handicapped persons.

Many comments suggested requiring state 
social service agencies to take an active role 
in the enforcement of section 504 with regard 
to local social service providers. The 
Department believes that the possibility for 
federal-state cooperation in the 
administration and enforcement of section 
504 warrants further consideration.

A number of comments also discussed 
whether section 504 should be read to require 
payment of compensation to institutionalized 
handicapped patients who perform services

\
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for the institution in which they reside. The 
Department of Labor has recently issued a 
proposed regulation under the Fair Labor 
Standards Act (FLSA) that covers the 
question of compensation for institutionalized 
persons. 42 FR15224 (March 18,1977). This 
Department will seek information and 
comment from the Department of Labor 
concerning that agency’s experience 
administering the FLSA regulation.

36 .Health, welfare, and other social 
service providers. Section 104.52(a) has been 
expanded in several respects. The addition of 
new paragraph (a)(2) is intended to make 
clear the basic requirement of equal 
opportunity to receive benefits or services in 
the health, welfare, and social service areas. 
The paragraph parallels § § 104.4(b)(ii) and 
104.43(b). New paragaph (a)(3) requires the 
provision of effective benefits or services, as 
defined in § 104.4(b)(2) (i.e„ benefits or 
services which “afford handicapped persons 
equal opportunity to obtain the same result 
(or) to gain the same benefit * * *”).

Section 104.52(a) also includes provisions 
concerning the limitation of benefits or 
services to handicapped persons and the 
subjection of handicapped persons to 
different eligibility standards. One common 
misconception about the regulation is that it 
would require specialized hospitals and other 
health care providers to treat all handicapped 
persons. The regulation makes no such 
requirement. Thus, a bum treatment center 
need not provide other types of medical 
treatment to handicapped persons unless it 
provides such medical services to 
nonhandicapped persons. It could not, 
however, refuse to treat the bums of a deaf 
person because of his or her deafness.

Commentera had raised the question of 
whether the prohibition against different 
standards of eligibility might preclude 
recipients from providing special services to 
handicapped persons or classes of 
handicapped persons. The regulation will not 
be so interpreted, and the specific section in 
question has been eliminated. Section 
104.4(c) makes clear that special programs for 
handicapped persons are permitted.

A new paragraph (a)(5) concerning the 
provision of different or separate services or 
benefits has been added. This provision 
prohibits such treatment unless necessary to 
provide qualified handicapped persons with 
benefits and services that are as effective as 
those provided to others.

Section 104.52(b) has been amended to 
cover written material concerning waivers of 
rights or consent to treatment as well as 
general notices concerning health benefits or 
services. The section requires the recipient to 
ensure that qualified handicapped persons 
are not denied effective notice because of 
their handicap. For example, recipients could 
use several different types of notice in order 
to reach persons with impaired vision or 
hearing, such as brailled messages, radio 
spots, and tacticle devices on cards or 
envelopes to inform blind persons of the need 
to call the recipient for further information.

Section 104.52(c) is a new section requiring 
recipient hospitals to establish a procedure 
for effective communication with persons " < 
with impaired hearing for the purpose of 
providing emergency health care. Although it

would be-appropriate for a hospital to fulfill 
its responsibilities under this section by 
having a full-time interpreter for the deaf on 
staff, there may be other means of 
accomplishing the desired result of assuring 
that some means of communication is 
immediately available for deaf persons 
needing emergency treatment.

Section 104.52(c), also a new provision, 
requires recipients with fifteen or more 
employees to provide appropriate auxiliary 
aids for persons with impaired sensory, 
manual, or speaking skills. Further, the 
Assistant Secretary may require a small 
provider to furnish auxiliary aids where the 
provision of aids would not adversely affect 
the ability of the recipient to provide its 
health benefits or service.

37. Treatment of Drug Addicts and 
Alcoholics. Section 104.53 is a new section 
that prohibits discrimination in the treatment 
and admission of drug and alcohol addicts to 
hospitals and outpatient facilities. Section
104.53 prohibits discrimination against drug 
abusers by operators of outpatient facilities, 
despite the fact that section 407 pertains only 
to hospitals, because of the broader 
application of section 504. This provision 
does not mean that all hospitals and 
outpatient facilities must treat drug addiction 
and alcoholism. It simply means, for example, 
that a cancer clinic may not refuse to treat 
cancer patients simply because they are also 
alcoholics.

38. Education of institutionalized persons. 
The regulation retains § 104.54 of the 
proposed regulation that requires that an 
appropriate education be provided to 
qualified handicapped persons who are 
confined to residential institutions or day 
care centers.
Subpart G—Procedures

111 § 104.61, the Secretary has adopted the 
title VI complaint and enforcement 
procedures for use in implementing section 
504 until such time as they are superseded by 
the issuance of a consolidated procedureal 
regulation applicable to all of the civil rights 
statutes and executive orders administered 
by the Department.
Appendix B—Guidelines for Eliminating 
Discrimination and Denial Of Services on the 
Basis of Race, Color, National Origin, Sex, 
and Handicap in Vocational Education 
Programs

Note.—For the text of these guidelines, see 
34 CFR Part 100, Appendix B

PART 106—NONDISCRIMINATION ON 
THE BASIS OF SEX IN EDUCATION 
PROGRAMS AND ACTIVITIES 
RECEIVING OR BENEFITING FROM 
FEDERAL FINANCIAL ASSISTANCE
Subpart A—Introduction 
Sec.
106.1 Purpose and effective date.
106.2 Definitions.
106.3 Remedial and affirmative action and • 

self-evaluation.
106.4 Assurance required.
106.5 Transfers of property. 

x406.6 Effect of other requirements.
106.7 Effect of employment opportunities.

Sec.
106.8 Designation of responsible employee 

and adoption of grievance procedures.
106.9 Dissemination of policy.
Subpart B—Coverage
106.11 Application.
106.12 Educational institutions controlled by 

religious organizations.
106.13 Military and merchant marine 

educational institutions.
106.14 Membership practices of certain 

organizations.
106.15 Admissions.
106.16 Educational institutions eligible to 

submit transition plans.
106.17 Transition plans.
106.18-106.20 (Reserved).

Subpart C—Discrimination on the Basis of 
Sex In Admission and Recruitment 
Prohibited
106.21 Admission.
106.22 Preference in admission.
106.23 Recruitment 
106.24-106.30 [Reserved].

Subpart D—Discrimination on the Basis of 
Sex in Education Programs and Activities 
Prohibited
106.31 Education programs and activities.
106.32 Housing.
106.33 Comparable facilities.
106.34 Access to course offerings.
106.35 Access to schools operated by

L.E.A.S.
106.36 Counseling and use of appraisal and 

counseling materials.
106.37 Financial assistance.
106.38 Employment assistance to students.
106.39 Health and insurance benefits and 

services.
106.40 Marital or parental status.
106.41 Athletics.
106.42 Textbooks and curricular material. 
106.43-106.50 [Reserved].

Subpart E—Discrimination on the Basis of 
Sex In Employment in Education Programs 
and Activities Prohibited
106.51 Employment.
106.52 Employment criteria.
106.53 Recruitment.
106.54 Compensation.
106.55 Job classification and structure.
106.56 Fringe benefits.
106.57 Marital or parental status.
106.58 Effect of State or local law or other 

requirements.
106.59 Advertising.
106.60 Pre-employment inquiries.
106.61 Sex as bona-fide occupational 

qualification.
106.62-106.70 [Reserved].

Subpart F—Procedures [Interim]
106.71 Jnterim procedures.
Subject Index to Title IX Preamble and 

Regulation
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Appendix A—Guidelines for Eliminating 
Discrimination and Denial of Services on 
the Basis of Race, Color, National 
Origin, Sex, and Handicap in Vocational 
Education Programs.

Subpart A—Introduction

§ 106.1 Purpose and effective date.
The purpose of this part is to 

effectuate title IX of the Education 
Amendments of 1972, as amended by 
Pub. L. 93-568, 88 Stat. 1855 (except 
sections 904 and 906 of those 
Amendments) which is designed to 
eliminate (with certain exceptions) 
discrimination on the basis of sex in any 
education program or activity receiving 
Federal financial assistance, whether or 
not such program or activity is offered 
or sponsored by an educational 
institution as defined in this part This 
part is also intended to effectuate 
section 844 of the Education 
Amendments of 1974, Pub. L. 93-380, 88 
Stat. 484. The effective date of this part 
shall be July 21,1975.
(Secs. 901, 902, Education Amendments of 
1972, 86 Stat. 373, 374; 20 U.S.C. 1681,1682, as 
amended by Pub. L. 93-568, 88 Stat. 1855, and 
Sec. 844, Education Amendments of 1974, 88 
Stat. 484, Pub. L. 93-380}

§ 106.2 Definitions.
As used in.this part, the term—
(a) “Title IX ”  means title IX of the 

Education Amendments of 1972, Pub. L  
92-318, as amended by section 3 of Pub.
L. 93-568, 88 Stat. 1855, except sections 
904 and 906 thereof; 20 U.S.C. 1681,1682, 
1683,1685,1686.

(b) “Department" means the 
Department of Health, Education, and 
Welfare.

(c) “Secretary" means the Secretary 
of Education.

(d) “Assistant Secretary" means the 
Assistant Secretary for Civil Rights of 
the Department.

(e) “Reviewing Authority" means that 
component of the Department delegated 
authority by the Secretary to appoint, 
and to review the decisions of, 
administrative law judges in cases 
arising under this part.

(f) “Administrative law judge" means 
a person appointed by the reviewing 
authority to preside over a hearing held 
under this part.

(g) “Federal financial assistance" 
means any of the following, when 
authorized or extended under a law 
administered by the Department:

(1) A grant or loan of Federal financial 
assistance, including funds made 
available for:

(i) The acquisition, construction, 
renovation, restoration, or repair of a

building or facility or any portion 
thereof; and

(ii) Scholarships, loans, grants, wages 
or other funds extended to any entity for 
payment to or on behalf of students 
admitted to that entity, or extended 
directly to such students for payment to 
that entity.

(2) A grant of Federal real or personal 
property or any interest therein, 
including surplus property, and the 
proceeds of the sale or transfer of such 
property, if the Federal share of the fair 
market value of the property is not, upon 
such sale or transfer, properly 
accounted for to the Federal 
Government.

(3) Provision of the services of Federal 
personnel.

(4) Sale or lease of Federal property or 
any interest therein at nominal 
consideration, or at consideration 
reduced for the purpose of assisting the 
recipient or in recognition of public 
interest to be served thereby, or 
permission to use Federal property or 
any interest therein without 
consideration.

(5) Any other contract, agreement, or 
arrangement which has as one of its 
purposes the provision of assistance to 
any education program or activity, 
except a contract of insurance or 
guaranty.

(h) “R ecipient" means any State or 
political subdivision thereof, or any 
instrumentality of a State or political 
subdivision thereof, any public or 
private agency, institution, or 
organization, or other entity, or any 
person, to whom Federal financial 
assistance is extended directly or 
through another recipient and which 
operates an education program or 
activity which receives or benefits from 
such assistance, including any subunit, 
successor, assignee, or transferee 
thereof.

(i) “Applicant”  means one who 
submits an application, request, or plan 
required to be approved by a 
Department official, or by a recipient, as 
a condition to becoming a recipient.

(j) “Educationalinstitution"means a 
local educational agency (L.E.A.) as 
defined by section 801(f) of the 
Elementary and Secondary Education 
Act of 1965 (20 U.S.C. 881), a preschool, 
a private elementary or secondary 
school, or an applicant or recipient of 
the type defined by paragraph (k), (1),
(m), or (n) of this section.

(k) “Institution o f graduate higher 
education” means an institution which:

(l) Offers academic study beyond the 
bachelor of arts or bachelor of science 
degree, whether or not leading to a 
certificate of any higher degree in the 
liberal arts and sciences; or

(2) Awards any degree in a 
professional field beyond the first 
professional degree (regardless of 
whether the first professional degree in 
such field is awarded by an institution 
of undergraduate higher education or 
professional education); or

(3) Awards no degree and offers no 
further academic study, but operates 
ordinarily for the purpose of facilitating 
research by persons who have received 
the highest graduate degree in any field 
of study.

(1) “Institution o f undergraduate 
higher education" means:

(1) An institution offering at least two 
but less than four years of college level 
study beyond the high school level, 
leading to a diploma or an associate 
degree, or wholly or principally 
creditable toward a baccalaureate 
degree; or

(2) An institution offering academic 
study leading to a baccalaureate degree; 
or

(3) An agency or body which certifies 
credentials or offers degrees, but which 
may or may not offer academic study.

(m) “Institution o f professional 
education"means an institution (except 
any institution of undergraduate higher 
education) which offers a program of 
academic study that leads to a first 
professional degree in a field for which 
there is a national specialized 
accrediting agency recognized by the 
Secretary.

(n) "Institution o f vocational 
education”  means a school or institution 
(except an institution of professional or 
graduate or undergraduate higher 
education) which has as its primary 
purpose preparation of students to 
pursue a technical, skilled, or 
semiskilled occupation or trade, or to 
pursue study in a technical field, 
whether or not the school or institution 
offers certificates, diplomas, or degrees 
and whether or not it offers fulltime 
study.

(o) “Adm inistratively separate unit” 
means a school, department or college 
of an educational institution (other than 
a local educational agency) admission to 
which is independent of admission to 
any other component of such institution.

(p) “Adm ission"means selection for 
part-time, full-time, special, associate, 
transfer, exchange, or any other 
enrollment, membership, or 
matriculation in or at an education 
program or activity operated by a 
recipient.

(q) “Student”  means a person who has 
gained admission.

(r) “Transitionplan” means a plan 
subject to the approval of the Secretary 
pursuant to section 901(a)(2) of the 
Education Amendments of 1972, under
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which an educational institution 
operates in making the transition from 
being an educational institution which 
admits only students of one sex to being 
one which admits students of both sexes 
without discrimination.
(Secs. 901, 902, Education Amendments of 
1972, 86 Stat. 373, 374; 20 U.S.C. 1681,1682)

§ 106.3 Remedial and affirmative action 
and self-evaluation.

(a) Remedial action. If the Assistant 
Secretary finds that a recipient has 
discriminated against persons on the 
basis of sex in an education program or 
activity, such recipient shall take such 
remedial action as the Assistant 
Secretary deems necessary to overcome 
the effects of such discrimination.

(b) Affirmative action. In the absence 
of a finding of discrimination on the 
basis of sex in an education program or 
activity, a recipient may take affirmative 
action to overcome the effects of 
conditions which resulted in limited 
participation therein by persons of a 
particular sex. Nothing herein shall be 
interpreted to alter any affirmative 
action obligations which a recipient may 
have under Executive Order 11246.

(c) Self-evaluation. Each recipient 
education institution shall, within one 
year of the effective date of this part:

(1) Evaluate, in terms of the 
requirements of this part, its current 
policies and practices and the effects 
thereof concerning admission of 
students, treatment of students, and 
employment of both academic and non- 
academic personnel working in 
connection with the recipient’s 
education program or activity;

(2) Modify any of these policies and 
practices which do not or may not meet 
the requirements of this part; and

(3) Take appropriate remedial steps to 
eliminate the effects of any 
discrimination which resulted or may 
have resulted from adherence to these 
policies and practices.

(d) Availability of self-evaluation and 
related materials. Recipients shall 
maintain on file for at least three years 
following completion of the evaluation 
required under paragraph (c) of this 
section, and shall provide to the 
Assistant Secretary upon request, a 
description of any modifications made 
pursuant to paragraph (c) (ii) of this 
section and of any remedial steps taken 
pursuant to paragraph (c) (iii) of this 
section.
(Secs. 901, 902, Education Amendments of 
1972, 86 Stat. 373, 374; 20 U.S.C. 1681,1682)
[40 FR 21428, June 4.1975; 40 FR 39506, Aug. 
28,1975]

§ 106.4 Assurance required.
(a) General. Every application for 

Federal financial assistance for any 
education program or activity shall as 
condition of its approval contain or be 
accompanied by an assurance from the 
applicant or recipient, satisfactory to the 
Assistant Secretary, that each education 
program or activity operated by the 
applicant or recipient and to which this 
part applies will be operated in 
compliance with this part. An assurance 
of compliance with this part shall not be 
satisfactory to the Assistant Secretary if 
the applicant or recipient to whom such 
assurance applies fails to commit itself 
to take whatever remedial action is 
necessary in accordance with § 86.3(a) 
to eliminate existing discrimination on 
the basis of sex or to eliminate the 
effects of past discrimination whether 
occurring prior or subsequent to the 
submission to the Assistant Secretary of 
such assurance.

(b) Duration of obligation. (1) In the 
case of Federal financial assistance 
extended to provide real property or 
structures thereon, such assurance shall 
obligate the recipient or, in the case of a 
subsequent transfer, the transferee, for 
the period during which the real 
property or structures are used to 
provide an education program or 
activity.

(2) In the case of Federal financial 
assistance extended to provide personal 
property, such assurance shall obligate 
the recipient for the period during which 
it retains ownership or possession of the 
property.

(3) In all other cases such assurance 
shall obligate the recipient for the period 
dining which Federal financial 
assistance is extended.

(c) Form. The Director will specify the 
form of the assurances required by 
paragraph (a) of this section and the 
extent to which such assurances will be 
required of the applicant’s or recipient’s 
subgrantees, contractors, 
subcontractors, transferees, or 
successors in interest.
(Secs. 901, 902, Education Amendments of 
1972, 86 Stat. 373, 374; 20 U.S.C. 1681,1682)

§ 106.5 Transfers of property.
If a recipient sells or otherwise 

transfers property financed in whole or 
in part with Federal financial assistance 
to a transferee which operates any 
education program or activity, and the 
Federal share of the fair market value of 
the property is not upon such sale or 
transfer properly accounted for to the 
Federal Government both the transferor 
and the transferee shall be deemed to be 
recipients, subject to the provisions of 
Subpart B of this part.

(Secs. 901, 902, Education Amendments of 
1972, 86 Stat. 373, 374; 20 U.S.C. 1681,1682)

§ 106.6 Effect of other requirements.
(a) Effect of other Federal provisions. 

The obligations imposed by this part are 
independent of, and do not alter, 
obligations not to discriminate on the 
basis of sex imposed by Executive 
Order 11246, as amended; sections 799A 
and 845 of the Public Health Service Act 
(42 U.S.C. 295h-9 and 298b-2); Title VII 
of the Civil Rights Act of 1964 (42 U.S.C. 
2000e et seq.); the Equal Pay Act (29 
U.S.C. 206 and 206(d)); and any other 
Act of Congress or Federal regulation.
(Secs. 901, 902, 905, Education Amendments 
of 1972, 86 Stat. 373, 374, 375; 20 U.S.C. 1681, 
1682,1685)

(b) Effect of State or local law or 
other requirements. The obligation to 
comply with this part is not obviated or 
alleviated by any State or local law or 
other requirement which would render 
any applicant or student ineligible, or 
limit the eligibility of any applicant or 
student, on the basis of sex, to practice 
any occupation or profession.

(c) Effect of rules or regulations of 
private organizations. The obligation to 
comply with this part is not obviated or 
alleviated by any rule or regulation of 
any organization, club, athletic or other 
league, or association which would 
render any applicant or student 
ineligible to participate or limit the 
eligibility or participation of any 
applicant or student, on the basis of sex, 
in any education program or activity 
operated by a recipient and which 
receives or benefits from Federal 
financial assistance.
(Secs. 901, 902, Education Amendments of 
1972, 86 Stat. 373, 374; 20 U.S.C. 1681,1682)

§ 106.7 Effect of employment 
opportunities.

The obligation to comply with this 
part is not obviated or alleviated 
because employment opportunities in 
any occupation or profession are or may 
be more limited for members of one sex 
than for members of the other sex.
(Secs. 901,902, Education Amendments of 
1972, 86 Stat. 373, 374; 20 U.S.C. 1681,1682)

§ 106.8 Designation of responsible 
employee and adoption of grievance 
procedures.

(a) Designation of responsible 
employee. Each recipient shall designate 
at least one employee to coordinate its 
efforts to comply with and carry out its 
responsibilities under this part, 
including any investigation of any 
complaint communicated to such 
recipient alleging its noncompliance 
with this part or alleging any actions 
which would be prohibited by this part.
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The recipient shall notify all its students 
and employees of the name, office’ 
address and telephone number of the 
employee or employees appointed 
pursuant to this paragraph.

(b) Complaint procedure of recipient. 
A recipient shall adopt and publish 
grievance procedures providing for 
prompty and equitable resolution of 
student and employee complaints 
alleging any action which would be 
prohibited by this part.
(Secs. 901, 902, Education Amendments of 
1972, 86 Stat. 373, 374; 20 U.S.C. 1681,1682)

§ 106.9 Dissemination of policy.
(a) Notification of policy. (1) Each 

recipient shall implement specific and 
continuing steps to notify applicants for 
admission and employment, students 
and parents of elementary and 
secondary school students, employees, 
sources of referral of applicants for 
admission and employment, and all 
unions or professional organizations 
holding collective bargaining or 
professional agreements with the 
recipient, that it does not discriminate 
on the basis of sex in the educational 
programs or activities which it operates, 
and that is required by title IX and this 
part not to discriminate in such a 
manner. Such notification shall contain 
such information, and be made in such 
manner, as the Assistant Secretary finds 
necessary to a prise such persons of the 
protections against discrimination 
assured them by title IX and this part, 
but shall state at least that the 
requirement not' to discriminate in 
education programs and activities 
extends to employment therein, and to 
admission thereto unless Subpart C does 
not apply to the recipient, and that 
inquiries concerning the application of 
title IX and this part to such recipient 
may be referred to the employee 
designated pursuant to § 106.8, or to the 
Assistant Secretary.

(2) Each recipient shall make the 
initial notification required by 
paragraph (a) (1) of this section within 
90 days of the effective date of this part 
or of the date this part first applies to 
such recipient, whichever comes later, 
which notification shall include 
publication in: (i) Local newspapers; (ii) 
newspapers and magazines operated by 
such recipient or by student, alumnae, or 
alumni groups for or in connection with 
such recipient; and (iii) memoranda or 
other written communications 
distributed to every student and 
employee of such recipient.

(b) Publications. (1) Each recipient 
shall prominently include a statement of 
the policy described in paragraph (a) of 
this section in each announcement, 
bulletin, catalog, or application form

which it makes available to any person 
of a type, described in paragraph (a) of 
this section, or which is otherwise used 
in connection with the recruitment of 
students or employees.

(2) A recipient shall not use or 
distribute a publication of the type 
described in this paragraph which 
suggests, by text or illustration, that 
such recipient treats applicants, 
students, or employees differently on the 
basis of sex except as such treatment is 
permitted by this part.

(c) Distribution. Each recipient shall 
distribute without discrimination on the 
basis of sex each publication described 
in paragraph (b) of this section, and 
shall apprise each of its admission and 
employment recruitment representatives 
of the policy of nondiscrimination 
described in paragraph (a) of this 
section, and require such 
representatives to adhere to such policy.
(Secs. 901,902, Education Amendments of 
1972, 86 Stat. 373, 374; 20 U.S.C. 1681,1682)

Subpart B—Coverage
§106.11 Application.

Except as provided in this subpart, 
this Part 86 applies to every recipient 
and to each education program or 
activity operated by such recipient 
which receives or benefits from Federal 
financial assistance.
(Secs. 901,902, Education Amendments of 
1972, 86 Stat. 373, 374; 20 U.S.C. 1681,1682)

§ 86.12 Educational Institutions controlled 
by religious organizations.

(a) Application. This part does not 
apply to an educational institution 
which is controlled by a religious 
organization to the extent application of 
this part would not be consistent with 
the religious tenets of such organization.

(b) Exemption. An educational 
institution which wishes to claim the 
exemption set forth in paragraph (a) of 
this section, shall do so by submitting in 
writing to the Assistant Secretary a 
statement by the highest ranking official 
of the institution, identifying the 
provisions of this part which conflict 
with a specific tenet of the religious 
organization.
(Secs. 901,902, Education Amendments of 
1972,86 Stat. 373, 374; 20 U.S.C. 1681,1682)

§ 106.13 Military and merchant marine 
educational institutions.

This part does not apply to an 
educational institution whose primary 
purpose is the training of individuals for 
a military service of the United States or 
for the merchant marine.
(Secs. 901,902, Education Amendments of 
1972, 86 Stat. 373, 374; 20 U.S.C. 1681,1682)

§ 106.14 Membership practices of certain 
organizations.

(a) Social fraternities and sororities. 
This part does not apply to the 
membership practices of social 
fraternities and sororities which are 
exempt from taxation under section 
501(a) of the Internal Revenue Code of 
1954, the active membership of which 
consists primarily of students in 
attendance at institutions of higher 
education.

(b) YMCA, YWCA. Girl Scouts. Boy 
Scouts and Camp Fire Girls. This part 
does not apply to the membership 
practices of the Young Men’s Christian 
Association, the Young Women’s 
Christian Association, the Girl Scouts, 
the Boy Scouts and Camp Fire Girls.

(c) Voluntary youth service 
organizations. This part does not apply 
to the membership practices of 
voluntary youth service organizations 
which are exempt from taxation under 
section 501(a) of the Internal Revenue 
Code of 1954 and the membership of 
which has been traditionally limited to 
members of one sex and principally to 
persons of less than nineteen years of 
age.
(Secs. 901,902, Education Amendments of 
1972,86 Stat. 373, 374; 20 U.S.C. 1681,1682; 
Sed. 3(a) of P.L. 93-568, 88 Stat. 1862 
amending Sec. 901)

* § 106.15 Admissions.
(a) Admissions to educational 

institutions prior to June 24,1973, are not 
covered by this part.

(b) Administratively separate units. 
For the purposes only of this section,
§ § 86.16 and 86.17, and Subpart C, each 
administratively separate unit shall be 
deemed to be an educational institution.

(c) Application of Subpart C. Except 
as provided in paragraphs (d) and (e) of 
this section, Subpart C applies to each 
recipient. A recipient to which Subpart 
C applies shall not discriminate on the 
basis of sex in admission or recruitment 
in violation of that subpart.

(d) Educational institutions. Except as 
provided in paragraph (e) of this section 
as to recipients which are educational 
institutions, Subpart C applies only to 
institutions of vocational education, 
professional education, graduate higher 
education, and public institutions of 
undergraduate higher education.

(e) Public institutions of 
undergraduate higher education.
Subpart C does not apply to any public 
institution of undergraduate higher 
education which traditionally and 
continually from its establishment has 
had a policy of admitting only students 
of one sex.
(Secs. 901,902, Education Amendments of 
1972, 86 Stat. 373, 374; 20 U.S.C. 1681,1682]
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§106.16 Educational Institutions eligible 
to submit transition plans.

(a) Application. This section applies 
to each educational institution to which 
Subpart C applies which:

(1) Admitted only students of one sex 
as regular students as of June 23,1972; 
or

(2) Admitted only students of one sex 
as regular students as of June 23,1965, 
but thereafter admitted as regular 
students, students of the sex not 
admitted prior to June 23,1965.

(b) Provision for transition plans. An 
educational institution to which this 
section applies shall not discriminate on 
the basis of sex in admission or 
recruitment in violation of Subpart C 
unless it is carrying out a transition plan 
approved by the Secretary as described 
in § 106.17, which plan provides for the 
elimination of such discrimination by 
the earliest practicable date but in no 
event later than June 23,1979.
(Secs. 901, 902, Education Amendments of 
1972, 86 Stat 373, 374; 20 U.S.C. 1681,1682)

§ 106.17 Transition plans.
(a) Submission o f plans. An institution 

to which § 106.16 applies and which is 
composed of more than one 
administratively separate unit may 
submit either a single transition plan 
applicable to all such units, or a 
separate transition plan applicable to 
each such unit.

(b) Content o f plans. In order to be 
approved by the Secretary a transition 
plan shall:

(1) State the name, address, and 
Federal Interagency Committee on 
Education (FICE) Code of the 
educational institution submitting such 
plan, the administratively separate units 
to which the plan is applicable, and the 
name, address, and telephone number of 
the person to whom questions 
concerning the plan may be addressed. 
The person who submits the plan shall 
be the chief administrator or president 
of the institution, or another individual 
legally authorized to bind the institution 
to all actions set forth in the plan.

(2) State whether the educational 
institution or administratively separate 
unit admits students of both sexes, as 
regular students and, if so, when it 
began to do so.

(3) Identify and describe with respect 
to the educational institution or 
administratively separate unit any 
obstacles to admitting students without 
discrimination on the basis of sex.

(4) Describe in detail the steps 
necessary to eliminate as soon as 
practicable each obstacle so identified 
and indicate the schedule for taking 
these steps and the individual directly 
responsible for their implementation.

(5) Include estimâtes of the number of 
students, by sex, expected to apply for, 
be admitted to, and enter each class 
during the period covered by the plan.

(c) Nondiscrimination. No policy or 
practice of a recipient to which § 106.16 
applies shall result in treatment of 
applicants to or students of such 
recipient in violation of Subpart C 
unless such treatment is necessitated by 
an obstacle identified in paragraph (b)
(3) of this section and a schedule for 
eliminating that obstacle has been 
provided as required by paragraph (b)
(4) of this section.

(d) Effects of past exclusion. To 
overcome the effects of past exclusion of 
students on the basis of sex, each 
educational institution to which § 106.16 
applies shall include in its transition 
plan, and shall implement specific steps 
designed to encourage individuals of the 
previously excluded sex to apply for 
admission to such institution. Such steps 
shall include instituting recruitment 
programs which emphasize the 
institution's commitment to enrolling 
students of the sex previously excluded.
(Secs. 901, 902, Education Amendments of 
1972, 86 Stat 373, 374; 20 U.S.C. 1681,1682)

§§ 106.18-106.20 [Reserved]

Subpart C—Discrimination on the 
Basis of Sex in Admission and 
Recruitment Prohibited

§ 106.21 Admission.
(a) General. No person shall, on the 

basis of sex, be denied admission, or be 
subjected to discrimination in 
admission, by any recipient to which 
this subpart applies, except as provided 
in §§ 106.16 and 106.17.

(b) Specific prohibitions. (1) In 
determining whether a person satisfies 
any policy or criterion for admission, or 
in making any offer of admission, a 
recipient to which this Subpart applies 
shall not:

(1) Give preference to one person over 
another on the basis of sex, by ranking 
applicants separately on such basis, or 
otherwise;

(ii) Apply numerical limitations upon 
the number or proportion of persons of 
either sex who may be admitted; or

(iii) Otherwise treat one individual 
differently from another on the basis of 
sex.

(2) A recipient shall not administer or 
operate any test or other criterion for 
admission which has a 
disproportionately adverse effect on 
persons on the basis of sex unless the 
use of such test or criterion is shown to 
predict validly success in the education 
program or activity in question and 
alternative tests or criteria which do not

have such a disproportionately adverse 
effect are shown to be unavailable.

(c) Prohibitions relating to marital or 
parental status. In determining whether 
a person satisfies any policy or criterion 
for admission, or in making any offer of 
admission, a recipient to which this 
subpart applies:

(1) Shall not apply any rule 
concerning the actual or potential 
parental, family, or marital status of a 
student or applicant which treats 
persons differently on the basis of sex;

(2) Shall not discriminate against or 
exclude any person on the basis of 
pregnancy, childbirth, termination of 
pregnancy, or recovery therefrom, or 
establish or follow any rule or practice 
which so discriminates or excludes;

(3) Shall treat disabilities related to 
pregnancy, childbirth, termination of 
pregnancy, or recovery therefrom in the 
same manner and under the same 
policies as any other temporary 
disability or physical condition; and

(4) Shall not make pre-admission 
inquiry as to the marital status of an 
applicant for admission, including 
whether such applicant is “Miss” or 
“Mrs.” A recipient may make pre
admission inquiry as to the sex of an 
applicant for admision, but only if such 
inquiry is made equally of such 
applicants of both sexes and if the 
results of such inquiry are not used in 
connection with discrimination 
prohibited by this part.
(Secs. 901, 902, Education Amendments of 
1972, 86 StaL 373, 374; 20 U.S.G 1681,1682)

§ 106.22 Preference in admission.
A recipient to which this subpart 

applies shall not give preference to 
applicants for admission, on the basis of 
attendance at any educational 
institution or other school or entity 
which admits as students or 
predominantly members of one sex, if 
the giving of such preference has the 
effect of discriminating on the basis of 
sex in violation of this subpart.
(Secs. 901, 902, Education Amendments of 
1972, 86 Stat. 373, 374; 20 U.S.C. 1681,1682)

§ 106.23 Recruitment.
(a) Nondiscriminatory recruitment. A 

recipient to which this subpart applies 
shall not discriminate on the basis of 
sex in the recruitment and admission of 
students. A recipient may be required to 
undertake additional recruitment efforts 
for one sex as remedial action pursuant 
to § 106.3(a), and may choose to 
undertake such efforts as affirmative 
action pursuant to § 106.3(b).

(b) Recruitment at certain institutions. 
A recipient to which this subpart applies 
shall not recruit primarily or exclusively 
at educational institutions, schools or
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entities which admit as students only or 
predominantly members of one sex, if 
such actions have the effect of 
discriminating on the basis of sex in 
violation of this subpart.
(Secs. 901,902, Education Amendments of 
1972, 86 Stat. 373, 374; 20 U.S.C. 1681,1682)

§§ 106.24-106.30 [Reserved]

Subpart D—Discrimination on the 
Basis of Sex in Education Programs 
and Activities Prohibited
§ 106.31 Education programs and 
activities.

(a) General. Except as provided 
elsewhere in this part, no person shall, 
on the basis of sex, be excluded from 
participation in, be denied the benefits 
of, or be subjected to discrimination 
under any academic, extracurricular, 
research, occupational training, or other 
education program or activity operated 
by a recipient which receives of benefits 
from Federal financial assistance. This 
subpart does not apply to actions of a 
recipient in connection with admission 
of its students to an education«program 
or activity of (1) a recipient to which 
Subpart C does not apply, or (2) an 
entity, not a recipient, to which Subpart 
C would not apply if the entity were a 
recipient.

(b) Specific prohibitions. Except as 
provided in this subpart, in providing 
any aid, benefit, or service to a student, 
a recipient shall not, op the basis of sex:

(1) Treat one person differently from 
another in determining whether such 
person satisfies any requirement or 
condition for the provision of such aid, 
benefit, or service;

(2) Provide different aid, benefits, or 
services or provide aid, benefits, or 
services in a different manner;

(3) Deny any person any such aid, 
benefit, or service;

(4) Subject any person to separate or 
different rules of behavior, sanctions, or 
other treatment;

(5) Discriminate against any person in 
the application of any rules of 
appearance;

(6) Apply any rule concerning the 
domicile or residence of a student or 
applicant, including eligibility for in
state fees ahd tuition;

(7) Aid or perpetuate discrimination 
against any person by providing 
significant assistance to any agency, 
organization, or person which 
discriminates on the basis of sex in 
providing any aid, benefit or service to 
students or employees;

(8) Otherwise limit any person in the 
enjoyment of any right, privilege, 
advantage, or opportunity.

(c) Assistance administered by a 
recipient educational institution to 
study at a foreign institution. A recipient 
educational institution may administer 
or assist in the administration of 
scholarships, fellowships, or other 
awards established by foreign or 
domestic wills, trusts, or similar legal 
instruments, or by acts of foreign 
governments and restricted to members 
of one sex, which are designed to 
provide opportunities to study abroad, 
and which are awarded to students who 
are already matriculating at or who are 
graduates of the recipient institution; * 
Provided, a recipient educational 
institution which administers or assists 
in the administration of such 
scholarships, fellowship, or other 
awards which are restricted to members 
of one sex provides, or otherwise makes 
available reasonable opportunities for 
similar studies for members of the other 
sex. Such opportunities may be derived 
from either domestic or foreign sources.

(d) Programs not operated by 
recipient. (1) This paragraph applies to 
any recipient which requires 
participation by any applicant, student, 
or employee in any education program 
or activity not operated wholly by such 
recipient, or which facilitates, permits, 
or considers such participation as part 
of or equivalent to an education program 
or activity operated by such recipient, 
including participation in educational 
consortia and cooperative employment 
and student-teaching assignments.

(2) Such recipient;
(1) Shall develop and implement a 

procedure designed to assure itself that 
the operator or sponsor of such other 
education program or activity takes no 
action affecting any applicant, student, 
or employee of such recipient which this 
part would prohibit such recipient from 
taking; and

(ii) Shall not facilitate, require, permit, 
or consider such participation if such 
action occurs.
(Secs. 901,902, Education Amendments of 
1972, 86 Stat. 373, 374; 20 U.S.C. 1681,1682)

§106.32 Housing.
(a) Generally. A recipient shall not, on 

the basis of sex, apply different rules or 
regulations, impose different fees or 
requirements, or offer different services 
or benefits related to housing, except as 
provided in this section (including 
housing provided only to married 
students).

(b) Housing provided by recipient. (1) 
A recipient may provide separate 
housing on the basis of sex.

(2) Housing provided by a recipient to 
students of one sex, when compared to 
that provided to students of the other 
sex, shall be as a whole:

(1) Proportionate in quantity to the 
number of students of that sex applying 
for such housing; and

(ii) Comparable in quality and cost to 
the student.

(c) Other housing. (1) A recipient shall 
not, on the basis of sex, administer 
different policies or practices concerning 
occupancy by its students of housing 
other than provided by such recipient.

(2) A recipient which, through 
solicitation, listing, approval of housing, 
or otherwise, assists any agency, 
organization, or person in making 
housing available to any of its students, 
shall take such reasonable action as 
may be necessary to assure itself that 
such housing as is provided to students 
of one sex, when compared to that 
provided to students of the other sex, is 
as a whole: (i) Proportionate in quantity 
and (ii) comparable in quality and cost 
to the student. A recipient may render 
such assistance to any agency, 
organization, or person which provides 
all or part of such housing to students 
only of one sex.
(Secs. 901,902,907, Education Amendments 
of 1972, 86 Stat. 373, 374, 375; 20 U.S.C. 1681, 
1682,1686)

§ 106.33 Comparable facilities.
A recipient may provide separate 

toilet, locker room, and shower facilities 
on the basis of sex, but such facilities 
provided for students of one sex shall be 
comparable to such facilities provided 
for students of the other sex.
(Secs. 901,902, Education Amendments of 
1972, 86 Stat. 373,374)

§ 106.34 Access to course offerings.
A recipient shall not provide any 

course or otherwise carry out any of its 
education program or activity separately 
on the basis of sex, or require or refuse 
participation therein by any of its 
students on such basis, including health, 
physical education, industrial, business, 
vocational, technical, home economics, 
music, and adult education courses.

(a) With respect to classes and 
activities in physical education at the 
elementary school level, the recipient 
shall comply fully with this section as 
expeditiously as possible but in no event 
later than one year from the effective 
date of this regulation. With respect to 
physical education classes and activities 
at the secondary and post-secondary 
levels, the recipient shall comply fully 
with this section as expeditiously as 
possible but in no event later than three 
years from the effective date of this 
regulation.

(b) This section does not prohibit 
grouping of students in physical 
education classes and activities by 
ability as assessed by objective
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standards of individual performance 
developed and applied without regard to 
sex.

(c) This section does not prohibit 
separation of students by sex within 
physical education classes or activities 
during participation in wrestling, boxing, 
rugby, ice hockey, football, basketball 
and other sports the purpose or major 
activity of which involves bodily 
contact.

(d) Where use of a single standard of 
measuring skill or progress in a physical 
education class has an adverse effect on 
members of one sex, the recipient shall 
use appropriate standards which do not 
have such effect.

(e) Portions of classes in elementary 
and secondary schools which deal 
exclusively with human sexuality may 
be conducted in separate sessions for 
boys and girls.

(f) Recipients may make requirements 
based on vocal range or quality which 
may result in a chorus or choruses of 
one or predominantly one sex.
(Secs. 901,902, Education Amendments of 
1972, 86 Stat. 373, 374; 20 U.S.C. 1681,1682)

§ 106.35 Access to schools operated by 
L.E.A.S.

A recipient which is a local 
educational agency shall not, on the 
basis of sex, exclude any person from 
admission to:

(a) Any institution of vocational 
education operated by such recipient; or

(b) Any other school or educational 
unit operated by such recipient, unless 
such recipient otherwise makes 
available to such person, pursuant to the 
same policies and criteria of admission, 
courses, services, and facilities 
comparable to each course, service, and 
facility offered in or through such 
schools.
(Secs. 901,902, Education Amendments of 
1972, 86 Stat. 373,374; 20 U.S.C. 1681,1682)

§ 106.36 Counseling and use of appraisal 
and counseling materials.

(a) Counseling. A recipient shall not 
discriminate against any person on the 
basis of sex in the counseling or 
guidance of students or applicants for 
admission.

(b) Use of appraisal and counseling 
materials. A recipient which uses testing 
or other materials for appraising or 
counseling students shall not use 
different materials for students on the 
basis of their sex or use materials which 
permit or require different treatment of 
students on such basis unless such 
different materials cover the same 
occupations and interest areas and the 
use of such different materials is shown 
to be essential to eliminate sex bias. 
Recipients shall develop and use

internal procedures for ensuring that 
such materials do not discriminate on 
the basis of sex. Where the use of a 
counseling test or other instrument 
results in a substantially 
disproportionate number of members of 
one sex in any particular course of study 
or classification, the recipient shall take 
such action as is necessary to assure 
itself that such disproportion is not the 
result of discrimination in the 
instrument or its application.

(c) Disproportion in classes. Where a 
recipient finds that a particular class 
contains a substantially 
disproportionate number of individuals 
of one sex, the recipient shall take such 
action as is necessary to assure itself 
that such disproportion is not the result 
of discrimination on the basis of sex in 
counseling or appraisal materials or by 
counselors.
(Secs. 901, 902, Education Amendments of 
1972, 86 Stat. 373, 374; 20 U.S.C. 1681,1682)

§ 106.37 Financial assistance.
(a) General. Except as provided in 

paragraphs (b) and (c) of this section, in
' providing financial assistance to any of 

its students, a recipient shall not: (1) On 
the basis of sex, provide different 
amount or types of such assistance, limit 
eligibility for such assistance which is of 
any particular type or source, apply 
different criteria, or otherwise 
discriminate; (2) through solicitation, 
listing, approval, provision of facilities 
or other services, assist any foundation, 
trust, agency, organization, or person 
which provides assistance to any of 
such recipient’s students in a manner 
which discriminates on the basis of sex; 
or (3) apply any rule or assist in 
application of any rule concerning 
eligibility for such assistance which 
treats persons of one sex differently 
from persons of the other sex with 
regard to marital or parental status.

(b) Financial aid established by 
certain legal instruments. (1) A recipient 
may administer or assist in the 
administration of scholarships, 
fellowships, or other forms of financial 
assistance established pursuant to 
domestic or foreign wills, trusts, 
bequests, or similar legal instruments or 
by acts of a foreign government which 
requires that awards be made to 
members of a particular ¿ex  specified 
therein; Provided, That the overall effect 
of the award of such sex-restricted 
scholarships, fellowships, and other

« forms of financial assistance does not 
discriminate on the basis of sex.

(2) To ensure nondiscriminatory 
awards of assistance as required in 
subparagraph (b)(1) of this section, 
recipients shall develop and use 
procedures under which:

(1) Students are selected for award of, 
financial assistance on the basis of 
nondiscriminatory criteria and not on 
the basis of availability of funds 
restricted to members of a particular 
sex;

(ii) An appropriate sex-restricted 
scholarship, fellowship, or other form of 
financial assistance is allocated to each 
student selected under subparagraph 
(b)(2)(i) of this paragraph; and

(iii) No student is denied the award 
for which he or she was selected under 
paragraph (b)(2)(i) of this section 
because of the absence of a scholarship, 
fellowship, or other form of financial 
assistance designated for a member of 
that student’s sex.

(c) Athletic scholarships. (1) To the 
extent that a recipient awards athletic 
scholarships or grants-in-aid, it must 
provide reasonable opportunities for 
such awards for members of each sex in 
proportion to the number of students of 
each sex participating in interscholastic 
or intercollegiate athletics.

(2) Separate athletic scholarships or 
grants-in-aid for members of each sex 
may be provided as part of separate 
athletic teams for members of each sex 
to the extent consistent with this 
paragraph and § 106.41.
(Secs. 901,902, Education Amendments of 
1972, 86 Stat 373, 374; 20 U.S.C. 1681,1682; 
and Sec. 844, Education Amendments of 1974, 
Pub. L. 93-380, 88 Stat. 484)

§ 106.38 Employment assistance to 
students.

(a) Assistance by recipient in making 
available outside employment. A 
recipient which assists any agency, 
organization or person in making 
employment available to any of its 
students:

(1) Shall assure itself that such 
employment is made available without 
discrimination on the basis bf sex; and

(2) Shall not render such services to 
any agency, organization, or person 
which discriminates on the basis of sex 
in its employment practices.

(b) Employment of students by 
recipients. A recipient which employs 
any of its students shall not do so in a 
manner which violates Subpart E of this 
part.
(Secs. 901, 902, Education Amendments of 
1972, 86 Stat. 373, 374; 20 U.S.C. 1681,1682)

§ 106.39 Health and insurance benefits 
and services.

In providing a medical, hospital, 
accident, or life insurance benefit, 
service, policy, or plan to any of its 
students, a recipient shall not 
discriminate on the basis of sex, or 
provide such benefit, service, policy, or 
plan in a manner which would violate
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Subpart E of this part if it were provided 
to employees of the recipient. This 
section shall not prohibit a recipient 
from providing any benefit or service 
which may be used by a different 
proportion of students of one sex than of 
the other, including family planning 
services. However, any recipient which 
provides full coverage health service 
shall provide gynecological care.
(Secs. 901,902, Education Amendments of 
1972, 86 Stat. 373, 374; 20 U.S.C. 1681,1682)

§ 106.40 Marital or parental status.
(a) Status generally. A recipient shall 

not apply any rule concerning a 
student’s actual or potential parental, 
family, or marital status which treats 
students differently on the basis of sex.

(b) Pregnancy and related conditions. 
(1) A recipient shall not discriminate 
against any student, or exclude any 
student from its education program or 
activity, including any class or 
extracurricular activity, on the basis of 
such student’s pregnancy, childbirth, 
false pregnancy, termination of 
pregnancy or recovery therefrom, unless 
the student requests voluntarily to 
participate in a separate portion of the 
program or activity of the recipient.

(2) A recipient may require such a 
student to obtain the certification of a 
physician that the student is physically 
and emotionally able to continue 
participation in the normal education 
program or activity so long as such a 
certification is required of all students 
for other physical or emotional 
conditions requiring the attention of a 
physician.

(3) A recipient which operates a 
portion of its education program or 
activity separately for pregnant 
students, admittance to which is 
completely voluntary on the part of the 
student as provided in paragraph (b)(1) 
of this section shall ensure that the 
instructional program in the separate 
program is comparable to that offered to 
non-pregnant students.

(4) A recipient shall treat pregnancy, 
childbirth, false pregnancy, termination 
of pregnancy and recovery therefrom in 
the same manner and under the same 
policies as any other temporary 
disability with respect to any medical or 
hospital benefit, service, plan or policy 
which such recipient administers, 
operates, offers, or participates in with 
respect to students admitted to the 
recipient’s educational program or 
activity.

(5) In the case of a recipient which 
does not maintain a leave policy for its 
students, or in the case of a student who 
does not otherwise qualify for leave 
under such a policy, a recipient shall 
treat pregnancy, childbirth, false

pregnancy, termination of pregnancy 
and recovery therefrom as a justification 
for a leave of absence for so long a 
period of time as is deemed medically 
necessary by the student’s physician, at 
the conclusion of which the student 
shall be reinstated to the status which 
she held when the leave began.
(Secs. 901,902, Education Amendments of 
1972, 86 Stat. 373, 374; 20 U.S.C. 1681,1682)

§ 106.41 Athletics.
(a) General. No person shall, on the 

basis of sex, be excluded from 
participation in, be denied the benefits 
of, be treated differently from another 
person or otherwise be discriminated 
against in any interscholastic, 
intercollegiate, club or intramural 
athletics offered by a recipient, and no 
recipient shall provide any such 
athletics separately on such basis.

(b) Separate teams. Notwithstanding 
the requirements of paragraph (a) of this 
section, a recipient may operate or 
sponsor separate teams for members of 
each sex where selection for such teams 
is based upon competitive skill or the 
activity involved is a contact sport. 
However, where a recipient operates or 
sponsors a team in a particular sport for 
members of one sex but operates or 
sponsors no such team for members of 
the other sex, and athletic opportunities 
for members of that sex have previously 
been limited, members of the excluded 
sex must be allowed to try-out for the 
team offered unless the sport involved is 
a contact sport. For the purposes of this 
part, contact sports include boxing, 
wrestling, rugby, ice hockey, football, 
basketball and other sports the purpose 
of major activity of which involves 
bodily contact.

(c) Equal opportunity. A recipient 
which operates or sponsors 
interscholastic, intercollegiate, club or 
intramural athletics shall provide equal 
athletic opportunity for members of both 
sexes. In determining whether equal 
opportunities are available the Director 
will consider, among other factors:

(1) Whether the selection of sports 
and levels of competition effectively 
accommodate the interests and abilities 
of members of both sexes;

(2) The provision of equipment and 
supplies;

(3) Scheduling of games and practice 
time;

(4) Travel and per diem allowance;
(5) Opportunity to receive coaching 

and academic tutoring;
(6) Assignment and compensation of 

coaches and tutors;
(7) Provision of locker rooms, practice 

and competitive facilities;
(8) Provision of medical and training 

facilities and services;

(9) Provision of housing and dining 
facilities and services;

(10) Publicity.
Unequal aggregate expenditures for 
members of each sex or unequal 
expenditures for male and female teams 
if a recipient operates or sponsors 
separate teams will not constitute 
noncompliance with this section, but the 
Assistant Secretary may consider the 
failure to provide necessary funds for 
teams for one sex in assessing equality 
of opportunity for members of each sex.

(d) Adjustment period. A recipient 
which operates or sponsors 
interscholastic, intercollegiate, club or 
intramural athletics at the elementary 
school level shall comply fully with this 
section as expeditiously as possible but 
in no event later than one year from the 
effective date of this regulation. A 
recipient which operates or sponsors 
interscholastic, intercollegiate, club or 
intramural athletics at the secondary or 
post:secondary school level shall 
comply fully with this section as 
expeditiously as possible but in no event 
later than three years from the effective 
date of this regulation.
(Secs. 901,902, Education Amendments of 
1972, 86 Stat. 373, 374; 20 U.S.C. 1681,1682; 
and Sec. 844, Edücation Amendments of 1974, 
Pub. L. 93-380, 88 Stat. 484)

§ 106.42 Textbooks and curricular 
material.

Nothing in this regulation shall be 
interpreted as requiring or prohibiting or 
abridging in any way the use of 
particular textbooks or curricular 
materials.
(Secs. 901,902, Education Amendments of 
1972, 86 Stat. 373, 374; 20 U.S.C. 1681,1682)

§106.43-106.50 [Reserved]

Subpart E—Discrimination on the 
Basis of Sex in Employment in 
Education Programs and Activities 
Prohibited

§ 106.51 Employment.
(a) General. (1) No person shall, on 

the basis of sex, be excluded from 
participation in, be denied the benefits 
of, or be subjected to discrimination in 
employment, or recruitment, 
consideration, or selection therefor, 
whether full-time or part-time, under 
any education program or activity 
operated by a recipient which receives 
or benefits from Federal financial 
assistance.

(2) A recipient shall make all 
employment decisions in any education 
program or activity operated by such 
recipient in a nondiscriminatory manner 
and shall not limit, segregate, or classify 
applicants or employees in any way
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which could adversely affect any 
applicant’s or employee’s employment 
opportunities or status because of sex.

(3) A recipient shall not enter into any 
contractual or other relationship which 
directly or indirectly has the effect of 
subjecting employees or students to 
discrimination prohibited by this 
Subpart, including relationships with 
employment and referral agencies, with 
labor unions, and with organizations 
providing or administering fringe 
benefits to employees of the recipient.

(4) A recipient shall not grant 
preferences to applicants for 
employment on the basis of attendance 
at any educational institution or entity 
which admits as students only or 
predominantly members of one sex, if 
the giving of such préférences has the 
effect of discriminating on the basis of 
sex in violation of this part.

(b) Application. The provisions of this 
subpart apply to:

(1) Recruitment, advertising, and the 
process of application for employment;

(2) Hiring, upgrading, promotion, 
consideration for and award of tenure, 
demotion, transfer, layoff, termination, 
application of nepotism policies, right of 
return from layoff, and rehiring;

(3) Rates of pay or any other form of 
compensation, and changes in 
compensation;

(4) Job assignments, classifications 
and structure, including position 
descriptions, lines of progression, and 
seniority lists;

(5) The terms of any collective 
bargaining agreement;

(6) Granting and return from leaves of 
absence, leave for pregnancy, childbirth, 
false pregnancy, termination of 
pregnancy, leave for persons of either 
sex to care for children or dependents, 
or any other leave;

(7) Fringe benefits available by virtue 
of employment, whether or not 
administered by the recipient;

(8) Selection and financial support for 
training, including apprenticeship, 
professional meetings, conferences, and 
other related activities, selection for 
tuition assistance, selection for 
sabbaticals and leaves of absence to 
pursue training;

(9) Employer-sponsored activities, 
including social or recreational 
programs; and

(10) Any other term, condition, or 
privilege of employment.
(Secs. 901, 902, Education Amendments of 
1972, 86 Stat. 373, 374; 20 U.S.C. 1681,1682)

§ 106.52 Employment criteria.
A recipient shall not administer or 

operate any test or other criterion for 
any employment opportunity which has

a disproportionately adverse effect on 
persons on the basis of sex unless:

(a) Use of such test or other criterion 
is shown to predict validly successful 
performance in the position in question; 
and

(b) Alternative tests or criteria for 
such purpose, which do not have such 
disproportionately adverse effect, are 
shown to be unavailable.
(Secs. 901, 902, Education Amendments of 
1972, 86 Stat. 373, 374; 20 U.S.C. 1681,1682)

§ 106.53 Recruitment.
(a) Nondiscriminatory recruitment

and hiring. A recipient shall not 
discriminate on the basis of sex in the 
recruitment and hiring of employees. 
Where a recipient has been found to be 
presently discriminating on the basis of 
sex in the recruitment or hiring of 
employees, or has been found to have in 
the past so discriminated, the recipient 
shall recruit members of the sex so 
discriminated against so as to overcome 
the effects of such past or present 
discrimination. , '

(b) Recruitment patterns. A recipient 
shall not recruit primarily or exclusively 
at entities which furnish as applicants 
only or predominantly members of one 
sex if such actions have the effect of 
discriminating on the basis of sex in 
violation of this subpart.
(Secs. 901, 902, Education Amendments of 
1972, 86 Stat. 373, 374; 20 U.S.C. 1681,1682)

§ 106.54 Compensation.
A recipient shall not make or enforce 

any policy or practice which, on the 
basis of sex:

(a) Makes distinctions in rates of pay 
or other compensation;

(b) Results in the payment of wages to 
employees of one sex at a rate less than 
that paid to employees of the opposite 
sex for equal work on jobs the 
performance of which requires equal 
skill, effort, and responsibility, and 
which are performed under similar 
working conditions.
(Secs. 901, 902, Education Amendments of 
1972, 86 Stat. 373, 374; 20 U.S.C. 1681,1682)

§ 106.55 Job classification and structure.
A recipient shall not:
(a) Classify a job as being for males or 

for females;
(b) Maintain or establish separate 

lines of progression, seniority lists, 
career ladders, or tenure systems based 
on sex; or

(c) Maintain or establish separate 
lines of progression, seniority systems, 
career ladders, or tenure systems for 
similar jobs, position descriptions, or job 
requirements which classify persons on 
the basis of sex, unless sex is a bona- 
fide occupational qualification for the

positions in question as set forth in 
§ 106.61.
(Secs. 901, 902, Education Amendments of 
1972, 86 Stat. 373, 374; 20 U.S.C. 1681,1682)

§ 106.56 Fringe benefits.
(a) “Fringe benefits"defined. For 

purposes of this part, “fringe benefits" 
means: Any medical, hospital, accident, 
life insurance or retirement benefit, 
service, policy or plan, any profit- 
sharing or bonus plan, leave, and any 
other benefit or service of employment 
not subject to the provision of § 106.54.

(b) Prohibitions. A recipient shall not:
(1) Discriminate on the basis of sex 

with regard to making fringe benefits 
available to employees or make fringe 
benefits available to spouses, families, 
or dependents of employees differently 
upon the basis of the employee’s sex;

(2) Administer, operate, offer, or 
participate in a fringe benefit plan which 
does not provide either for equal 
periodic benefits for members of each 
sex, or for equal contributions to the 
plan by such recipient for members of 
each sex; or

(3) Administer, operate, offer, or 
participate in a pension or retirement 
plan which establishes different 
optional or compulsory retirement ages 
based on sex or which otherwise 
discriminates in benefits on the basis of 
sex.
(Secs. 901, 902, Education Amendments of 
1972, 86 Stat. 373, 374; 20 U.S.C. 1681,1682)

§ 106.57 Marital or parental status.
(a) General. A recipient shall not 

apply any policy or take any 
employment action:

(1) Concerning the potential marital, 
parental, or family status of an 
employee or applicant for employment 
which treats persons differently on the 
basis of sex; or

(2) Which is based upon whether an 
employee or applicant for employment 
is the head of household or principal 
wage earner in such employee’s or 
applicant’s family unit.

(b) Pregnancy. A recipient shall not 
discriminate against or exclude from 
employment any employee or applicant 
for employment on the basis of 
pregnancy, childbirth, false pregnancy, 
termination of pregnancy, or recovery 
therefrom.

(c) Pregnancy as a temporary 
disability. A recipient shall treat 
pregnancy, childbirth, false pregnancy, 
termination of pregnancy, and recovery 
therefrom and any temporary disability 
resulting therefrom as any other 
temporary disability for all job related 
purposes, including commencement, 
duration and extensions of leave,



30964 Federal Register / Vol. 45, No. 92 / Friday, May 9, 1980 / Rules and Regulations

payment of disability income, accrual of 
seniority and any other benefit or 
service, and reinstatement, and under 
any fringe benefit offered to employees 
by virtue of employment.

(d) Pregnancy leave. In the case of a 
recipient which does not maintain a 
leave policy for its employees, or in the 
case of an employee with insufficient 
leave or accrued employment time to 
qualify for leave under such a policy, a 
recipient shall treat pregnancy, 
childbirth, false pregnancy, termination 
of pregnancy and recovery therefrom as 
a justification for a leave of absence 
without pay for a reasonable period of 
time, at the conclusion of which the 
employee shall be reinstated to the 
status which she held when the leave 
began or to a comparable position, 
without decrease in rate of 
compensation or loss of promotional 
opportunities, or any other right or 
privilege of employment.
(Secs. 901,902, Education Amendments of 
1972, 86 Stat. 373, 374; 20 U.S.C. 1681,1682)

§ 106.58 Effect of State or local law or 
other requirements.

(a) Prohibitory requirements. The 
obligation to comply with this subpart is 
not obviated or alleviated by the 
existence of any State or local law or 
other requirement which imposes 
prohibitions or limits upon employment 
of members of one sex which are not 
imposed upon members of the other sex.

(b) Benefits. A recipient which 
provides anv compensation, service, or 
benefit to members of one sex pursuant 
to a State or local law or other 
requirement shall provide the same 
compensation, service, or benefit to 
members of the other sex.
(Secs. 901, 902, Education Amendments of 
1972, 86 Stat. 373, 374; 20 U.S.C. 1681,1682)

§ 106.59 Advertising.
A recipient shall not in any 

advertising related to employment 
indicate preference, limitation, 
specification, or discrimination based on 
sex unless sex is a bona-fide 
occupational qualification for the 
particular job in question.
(Secs. 901,-902, Education Amendments of 
1972, 86 Stat. 373, 374; 20 U.S.C. 1681,1682)

§ 106.60 Pre-employment inquiries.
(a) Marital status. A recipient shall 

not make pre-employment inquiry as to 
the marital status of an applicant for 
employment, including whether such 
applicant is “Miss or Mrs."

(b) Sex. A recipient may make pre- 
employment inquiry as to the sex of an 
applicant for employment, but only if 
such inquiry is made equally of such 
applicants of both sexes and if the

results of such inquiry are not used in 
connection with discrimination 
prohibited by this part.
(Secs. 901, 902, Education Amendments of 
1972, 86 Stat. 373, 374; 20 U.S.C. 1681,1682)

§ 106.61 Sex as a bona-fide occupational 
qualification.

A recipient may take action otherwise 
prohibited by this subpart provided it is 
shown that sex is a bona-fide 
occupational qualification for that 
action, such that consideration of sex 
with regard to such action is essential to 
successful operation of the employment 
function concerned. A recipient shall not 
take action pursuant to this section 
which is based upon alleged 
comparative employment characteristics 
or stereotyped characterizations of one 
or the other sex, or upon preference 
based on sex of the recipient, 
employees, students, or other persons, 
but nothing contained in this section 
shall prevent a recipient from 
considering an employee’s sex in 
relation to employment in a locker room 
or toilet facility used only by members 
of one sex.
(Secs. 901,902, Education Amendments of 
1972, 86 Stat. 373, 374; 20 U.S.C, 1681,1682)

§§ 106.62-106.70 [Reserved]

Subpart F—Procedures [Interim]

§ 106.71 Procedures.
The procedural provisions applicable 

to title VI of the Civil Rights Act of 1964 
are hereby adopted and incorporated 
herein by reference. These procedures 
may be found at 34 CFR 100.6-100.11 
and 34 CFR Part 101.
(Secs. 901, 902, Education Amendments of 
1972, 86 Stat. 373, 374; 20 U.S.C. 1681,1682)
Subject Index to Title IX Preamble and 
Regulation *
A
Access to Course Offerings [43, 55, 56, 57, 58];

106.34
Access to Schools Operated by LEA’s, [44]; -

106.35
Admissions, [5, 6, 30]; 106.15,106.21 

Affirmative and remedial action, [16,17,
24]; 106.3(a); (b)

Administratively separate units, [30]; 
106.15(b) 106.2(o)

Educational Institutions, [30], 106.15(d), 
106.2(n)

General, 106.21(a), 106.2(p),
Prohibitions relating to marital and 

parental status, [32, 36]; 106.21(c) 
Professional schools, [30], 106.2(m)
Public institutions of undergraduate higher 

education, 106.15(e)
Recruitment, [34, 35]; 106.23 
Specific prohibitions, 106.21(b)
Tests, [31]; 106.21(b) (2)

‘ Preamble paragraph numbers are in brackets [ ].

Preference in admission, [35]; 106.22 
Advertising, 106.59
Affirmative Action, see “Remedial and 

Affirmative Actions”
Assistance to “outside” discriminatory 

organizations, [40, 53]; 106.31(b) (7), (c) 
Assurances, [18]; 106.4 

Duration of obligation, 106.4(b)
Form, 106.4(c)

Athletics, [69 to 78]; 106.41 
Adjustment period, [78]; 106.41(d)
Contact sport defined, 106.41(d)
Equal opportunity, [76, 77]; 106.41(d) 
Determining factors, 106.41(c) (i) to (x) 
Equipment, 106.41(c)
Expenditures, 106.41(c)
Facilities, 106.41(c)
Travel, 106.41(c)
Scholarships, [64, 65]; 106.37(d)
General, [69, 70, 71, 72, 73, 74, 75]; 106.41(a) 
Separate teams, [75]; 106.41(b)

B
BFOQ, [96]; 106.61 
C
Comparable facilities 

Housing, [42, 54]; 106.32 
Other, 106.33,106.35(b)

Compensation, [84, 87, 92]; 106.54 
Counseling

Disproportionate classes, [45, 59]; 106.36(c) 
General, [45, 59]; 106.36(a)
Materials, [45, 59]; 106.36(b)

Course Offerings
Adjustment period, [55]; 106.34(a) (i) 
General, [7, 43}; 106.34 
Music classes, [43]; 106.34(f)
Physical education, [43, 56, 58];
Sex education, [43, 57]; 106.34(e)

Coverage, [5]; 106.11 to 106.17 
Exemptions

Curricular materials, [52]; 106.42(a)
D
Definitions, [14,15]; 106.2 (a) to (r) 
Designation of responsible employee,' [20, 22]; 

106.8(a), (b)
Dissemination of policy, [21]; 106.9 

Distribution, 106.9(c)
Notification of policy, [21]; 106.9(a)

. Publications, 106.9(b)
Dress codes 106.31(b) (4)
E
Education Institutions 

Controlled by religious organizations,
x 106.12

Application, [28, 29]; 106.12(a)
Exemption, [26]; 106.12(b)

Education Program and Activities 
Benefiting from Federal financial 

assistance, [10,11]; 106.11 
General, [10,11, 53]; 106.31(a)
Programs not operated by recipient, [41,

54]; 106.31(c)
Specific prohibitions, [38, 39, 40, 53]; 106.31

(b)
Effective Date, [3]

Employee responsible for Title IX, see 
“Designation of Responsible Employee” 

Employment 
Advertising, 106.59 
Application, 106.51(b)
Compensation, [84, 92]; 106.54 
Employment criteria, 106.52 
Fringe benefits, [88, 89]; 106.56 
General, [81, 82, 87]; 106.51
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Job Classification and Structure, 106.55 
Marital and Parental Status, 106.57 
Pregnancy, [85,93]; 106.57(b)
Pregnancy as Temporary Disability, [85, 

93]; 106.57(c)
Pregnancy Leave, [85,93,94]; 106.57(d) 

Pre-Employment Inquiry 
Recruitment, [83,90, 91,95]
Sex as a BFOQ, [96]; 106.61 
Student Employment, [66]; 106.38 
Tenure, 106.51(b) (2)

Exemptions, [5, 27, 28, 29, 30, 53]; 106.12(b), 
106.13,106.14,106.15(a), 106.15(d), 106.16

F
Federal Financial Assistance, 106.2(a) 
Financial Assistance to students, [46,60,61]; 

106.37
Athletic Scholarships, [46,64,65]; 106.37(d) 
Foreign institutions, study at [63]; 106.31(c) 
General, 106.37
Non-need scholarships, [62]; 106.37(b) 
Pooling of sex-restrictive, [46,61,62]; 

106.37(b)
Sex-restrictive assistance through foreign 

or domestic wills [46, 61,62]; 106.37(b) 
Foreign Scholarships, see “Financial

assistance” 106.37 and “Assistance to 
*outside’ discriminatory organizations”, 
106.31(c)

Fraternities/Sororities 
Social, [53, 27, 28]; 106.14(a) 
Business/professional, [40, 53,27, 28]; 

106.31 (b) (7)
Honor societies, [40, 53]; 106.31(b) (7)

Fringe benefits, [67, 88, 89]; 106.56,106.39 
Part-time employees, [89]

G
Grievance Procedure, see “Designation of 

responsible employee.”, 106.8(a), (b)
H
Health and Insurance Benefits and Services, 

[67,88, 93]; 106.39,106.56 
Honor societies, [40, 53]; 106.31(b) (7) 
Housing, 106.32 

Generally, [42]; 106.32(b)
Provided by recipient, 106.32(b)
Other housing, [54]; 106.32(c)

I
Job Classification and Structure, 106.55 
L
LEA’S, [44]; 106.35 
M
Marital and Parental Status 

Employment
General, [85,93, 94]; 106.57 
Pregnancy, [85,93, 94]; 106.57(b)
Pregnancy as a temporary disability, [85, 

93,94]; 106.57(c)
Pregnancy leave, [85,93, 94]; 106.57(d) 
Students
General, [49]; 106.40(a), (b)
Pregnancy and related conditions, [50];

106.40(b) (1) (2) (3) (4) (5)
Class participation, [50]; 106.40(b) (1) 
Physician certification, [50]; 106.40(b) (2) 
Special classes, [50]; 106.40(b) (3) 
Temporary leave, [50]; 106.40(b) (4), (5) 

Membership Practices of Social fraternities 
and sororities, [27, 28, 53]; 106.14(a) 

Voluntary youth service organizations, [27, 
28, 53]; 106.14(c)

YMCA, YWCA and others, [27, 28, 53]; 
106.14(b)

Military and Merchant Marine Educational 
Institutions, [29]; 106.13 

P
Pooling, see “Financial Assistance”, 106.37 
Pre-employment Inquiries 

Marital status, [86, 95]; 106.60(a)
Sex, 106.60(b)

Preference in Admissions, [35]; 106.22 
See also “Remedial and Affirmative 

Action”
Pregnancy, Employment 

General, [85,93, 94]; 106.57 
Pregnancy, [85, 93, 94]; 106.57(b)
Pregnancy as temporary disability, [85, 93, 

94]; 106.57(c)
Pregnancy leave, [85, 93,94]; 106.57(d) 
Students
General, [49, 50]; 106.40 (a) and (b) 
Pregnancy and related conditions; [50]; 

106.40(b) (1) to (5)
Class Participation, [50, 55, 58]; 106.40(b) (1) 
Physical certification, [50]; 106.40(b) (2) 
Special class, [50]; 106.40 (b) (3)
Temporary leave, [50]; 106.40(b) (4), (5) 

Private Undergraduate Professional Schools, 
[30]; 106.15(d)

Purpose of Regulation, [13]; 106.1 
R
Real Property, 106.2(g)
Recruitment

Employment
Nondiscrimination, [83, 91]; 106.53(a) 
Patterns, 106.53(b)

Student
Nondiscrimination, [34, 35]; 106.23(a) 
Recruitment at certain institutions, 106.23 

(b)
Religious Organizations 

Application, [29, 28]; 106.12(a)
Exemption, [26]; 106.12(b)

Remedial and Affirmative Actions, [16,17,
24]; 106.3

S
Scholarships, see “Financial Assistance”, 

106.37
Self-evaluation, [16, 22]; 106.3(c), (d)
Surplus Property (see Transfer of Property 

106.5)
Duration of obligation 106.4(b)
Real Property 106.4(b) (1)

T
Textbooks and curricular materials, [52, 79, 

80]; 106.42
Termination of funds, [10,11]
Transfer of property, 106.5 
Transition Plans 

Content of plans, 106.17(b)
Different from Adjustment period, [78]; 

106.41(d)
Submission of plans, 106.17(a)
Appendix A—Guidelines for Eliminating 
Discrimination and Denial of Services on the 
Basis of Race, Color, National Origin, Sex, 
and Handicap in Vocational Education 
Programs

Note.—For the text of these guidelines, see 
34 CFR Part 100, Appendix B 
[44 FR17168, Mar. 21,1979]
[FR Doc. 80-13850 Filed 5-8-80; 8:45 am]

BILLING CODE 4110-02-M

30965


