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been amended to provide that a party or Panel member may request that a notice of a hearing be published in the federal Register. The Commissioner expects that notices will be published if reasonable requests are made.
Section lOOd. 73 Conduct o f a hearing.

Comment. One commenter thought that a three-member Panel should conduct a hearing. A  second commenter asked why a quorum requirement was not imposed for proceedings other than oral arguments and evidentiary hearings.
Response. A  change has been made. Under the statute, at least three Board members are assigned to each Panel.The regulations have been amended to make it clear that all the members of a Panel shall participate in the Panel’s decision, and that hearings are generally conducted by all Panel members. This provision allows hearings to proceed as scheduled should a Panel member be unable to attend a hearing, but ensures that decisions are made by qll the Panel members.

Section 100d.81 The Panel’s  decision.
Comment. One commenter suggested that the regulations specify that a majority of the Board be present to approve a finding or decision of a Panel and that a majority approve the findings or decisions.
Response. No change has been made. It was the practice of the Title I Audit Hearing Board to consider the decisions of its Panels to be the decisions of the Board. Since many of the cases are very complex, it would be time-consuming and expensive, as well as a dministratively difficult, to convene the entire Board or even a majority of Board members to review the decisions of its Panels. The Commissioner therefore believes that it is wise, as well as practical, to continue to allow Panels to make decisions for the Board for submission to the Commissioner.

Section 100d.82 Opportunity to 
comment on the Panel’s decision.

Comment. Two commenters said that post-hearing comments are counterproductive and that the parties should have some assurance the Commissioner will review the comments.
Response. No change has been made. The Commissioner believes that comments will aid the Commissioner in reviewing Board decisions. Parties are not required to submit comments under the regulations, but may take advantage of the opportunity tq submit comments for the Commissioner’s consideration.

Section 100d.83 The Com m issioner’s  
decision.

Comment. One commenter said that it was not clear that the person reviewing the Panel’s decision must be the Commissioner.
Response. No change has been made. The word “Commissioner” rather than the phrase “authorized OE official” is used to indicate that the person who reviews the Panel’s decision is the Commissioner.
Comment. Two commenters pointed out that there was no statutory basis for stating that the Commissioner would modify or set aside the Panel’s decision if that decision were clearly erroneous.
Response. A  change has been made. The regulations have been amended to state that the Commissioner may modify or set aside the Panel’s decision “for good cause shown,” the standard used in the statute.

Section 100d.84 Collection.
Comment. One commenter asked why § 100d.84 on collection was included since it did not pertain directly to Board proceedings. Two commenters pointed out that no statutory authority was cited for the section.
Response. A  change has been made. Although the section does not pertain directly to Board proceedings, the Commissioner thought it would be helpful to recipients to indicate the effect of a final decision in audit appeals or withholding or termination proceedings. Citations have been added, which refer readers to Sections 452(e) and 453 of the General Education Provisions A ct. Section 452(e) provides that if a Board decision upholds a final audit determination, the decision establishes the amount of the determination as a claim of the United States that the recipient is required to pay. Section 453 authorizes the Commissioner to withhold funds.
Comment. One commenter asked whether local educational agencies would be directly accountable to OE.
Response. Local educational agencies will be directly accountable to OE if they are recipients under OE grants or cooperative agreements. (See the comment and response concerning the definition of "recipient” under the preceding discussion for § 100d.3.)

Section 100d.85 The cease and desist 
report and order.

Comment. One commenter suggested that the provisions of Section 454(e) of the General Education Provisions A ct regarding the enforcement of a cease and desist order be included in the regulations.

Response. A  change has been made. Section lOOd.80 on enforcement of a cease and desist order has been added to the regulations. The section provides that if after a reasonable period of time, the Commissioner determines that a recipient has not complied with a cease and desist order, the Commissioner may withhold funds or refer the matter to the Attorney General.
[FR Doc. 80-9525 Filed 4-2-80; 8:45 am]
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45 CFR Part 100b
Consolidated Grant Applications for 
Insular Areas
AGENCY: Office of Éducation. 
a c t io n : Final rule._____________ _____________
s u m m a r y : The Commissioner of Education issues final regulations governing the submission by an Insular Area of a consolidated grant application for formula grant education programs. These regulations are intended to lessen the administrative burdens on an Insular Area and provide it with greater flexibility in making decisions regarding educational programs. The regulations are authorized under Title V  of Pub. L.95-134.
EFFECTIVE DATE: These regulations are expected to take effect 45 days after they are transmitted to the Congress. Regulations are transmitted to the Congress several days before they are published in the Federal Register. If the Congress disapproves the regulations or takes certain adjournments, the effective date is changed by statute. To learn the effective date of these regulations, phone or write the contact person listed below.
FOR FURTHER INFORMATION: Dr. O . Ray Warner, U .S. Office of Education, 400 Maryland Avenue, S.W ., Washington, D .C . 20202. Telephone: 202-245-7793. 
SUPPLEMENTARY INFORMATION: The Commissioner published a Notice of Proposed Rulemaking (NPRM) in the Federal Register on M ay 14,1979 (44 FR 28012). Interested persons were given 45 days to comment on these proposed regulations. During this period a number of comments were received. The paragraphs below summarize those comments and the Commissoner’s responses to them.These final regulations will be a part of the Education Division General Administrative Regulations (EDGAR) which, when published in final form, will replace the Office of Education General Provisions Regulations (45 CFR parts 100,100a, 100b, 100c, and lOOd). The section numbers of these final regulations for consolidated grant applications have been changed to fit within the format of EDGAR. If these consolidated grant regulations are published in the Federal Register before EDGAR is published in final form, the final EDGAR w ill state that these regulations are not revoked by EDGAR.These final regulations for consolidated grant applications apply only to consolidated grants for Insular

Areas beginning with Fiscal Year 1980 appropriation for use in school year 1980-81.
Section 100b.125 Purpose o f §§ 100b.l25 through 100b.l35. (% 100b.25 
o f NPRM )

Comment. A  commenter asked why the list of programs in this section (covering programs that can be included in a consolidated grant), does not include discretionary grant programs.The commenter suggested that discretionary grants be included since Title V  of Pub. L. 95-134 does not limit the types of grants that can be consolidated.
Response. No change is made. The authorizing statute, Title V  of Pub. L. 95- 134, states that “any or all grants” may be consolidated. This language is broad enough to cover both State formula grants and discretionary grants. However, because of the administrative problems involved in consolidating discretionary grants, it was decided to include only State formula grants.

Section 100b.l28 What is  a 
consolidated grant? (% 100b.28 o f NPRM )

Comment. A  commenter requested clarification as to whether two consolidated grant applications could be submitted by an Insular Area.
Response. No change is made. An Insular Area can make only one application for and receive only on consolidated grant each year. The consolidated grant includes funds from two or more of the programs listed in § 100b.l25. Within the consolidated grant, the funds may be allocated among die programs as die Insular Area determines. The funds cannot be used for programs and purposes outside the consolidated grant. However, an Insular Area can still apply separately for each program it does not wish to include in the consolidated grant (see § 100b.l34). These separate programs are not a part of the consolidated grant application authority.

Section 100b.129 How  a consolidated 
grant works. (% 100b.29 o f NPRM )

Comment. A  copimenter expressed concern that some programs included in a consolidated grant might receive tol little funds or no funds at all if the Insular Area is free to allocate the funds within the consolidated grant as it sees fit. The commenter suggested, for example, that all funds for libraries be put in an account separate from that for elementary and secondary education. In this way programs of low priority will be guaranteed a fair share of the funds.
Response. No change is made. Title V  of Pub. L.^5-134 provides that the

Insular Area determines the portion of consolidated funds that w ill be allocated among the programs and purposes in the consolidated grant. Under this authority the decision regarding allocation of funds rests with the Insular Areas. For example, all of the funds could be used for only one of the programs included in the consolidated grant, or the funds could be divided among several of the programs in the grant. There is no statutory requirement that some funds must go to a particular program or category of programs within the consolidated grant.
Section 100b.33 o f N PR M  Pre
applications for consolidated grants.

Comment. Several commenters stated that the pre-application provision was an additional burden and should not be included in the regulations.
Response. A  change is made. This section on pre-applications has been eliminated, since it is inconsistent with the intent of the law to lessen the administrative burdens of application and reporting procedures on the Insular Areas.

Section 100b.l33 Reallocation 
authority. (§ 100b.36 of NPRM)

Comment. Several commenters expressed concern that the 60-day notification requirement before consolidated grant funds can be reallocated is unduly lengthy and undermines the intent of the law to provide maximum flexibility to the Insular Areas. They suggested that it be eliminated.
Response. A  change is made to eliminate the 60-day prior notification requirement for reallocation of funds among the programs in the consolidated grant. The regulations now require the Insular Area to notify the Commissioner of any reallocation by submitting an amendment of its application by the Commissioner that includes an update of information originally provided in its application as required in §100b.l31(c).
Comment. A  commenter requested clarification as to whether programs not included in the application for a consolidated grant could later be included under the reallocation authority of §100b.l33.
Response. No change is made. Once an Insular Area receives a consolidated grant, it may reallocate the funds in that grant among the programs and for the purposes in the consolidated grant and stated in its original consolidated grant application. However, in any fiscal year, an Insular Area may not add new programs which were not originally included in its application submitted for that year.
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Section 100b.235 Matching. (§ 100b.37 ofNPRM)
Comment. Several commenters said that the limitation on the waiver of matching requirements for programs in a consolidated grant was too restrictive and harsh. They felt that this would discourage Insular Areas from applying for a consolidated grant because of the loss of any waiver of the matching requirements for programs in the consolidated grant.

Response. A  clarifying change is made to §100b.l35. The Commissioner does ■ not automatically grant a waiver of all matching requirements for programs in a consolidated grant. However, a waiver may be granted if the statutory authority for the specific program in the consolidated grant expressly provides for a waiver of the matching requirement and the statutory conditions for a waiver are met.
Comment: A  commenter asked that § 100b.l35 be clarified as to whether matching requirements for programs in a consolidated grant could be met through the use of services, facilities and other resources provided by the Insular Area.
Response. No change is made.Matching requirements may be met by the use of services, supplies, facilities and other in-kind contributions. These requirements are covered in 45 CFR Part 74, §§ 74.50 through 74.55.General
Com m ent Several commenters suggested that provision be made for situations in which program funds are administered by different agencies. For example, library funds under the Library Services and Construction A ct are administered by an agency other than the State department of education. It was suggested that when consolidated programs are administered by different agencies, allocation of funds among the consolidated programs should only be permitted upon the written approval of each agency involved.

Response: No change is made. The primary purposes of the Title V  consolidation authority are to simplify application procedures and promote flexibility in allocating the consolidated funds, thus minimizing the administrative burden on the Insular Areas. Further administrative requirements imposed on the applicant could defeat these purposes. It is up to the Insular Area to work out its own allocation procedures among the various
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Comment: Several commenters requested guidance on “set aside” requirements in some formula-grant programs that might be included in a consolidated grant. If, for example, a consolidated program required that 15 percent of the program grant funds be set aside for low income students, does this mean 15 percent of the grant funds which would be applicable if there were no consolidation, or does it mean 15 percent of the consolidated grant funds or of the funds actually used for the particular program in the grant?

Response: No change is made. An Insular Area determines how it allocates the total amount of funds in a consolidated grant among the programs and purposes within that consolidated grant. A ll set aside requirements apply to the amount of funds the Insular Area actually allocates to and uses and administers under the program requiring the set aside after consolidation.
Comment: Several commenters suggested that one advisory council serve as the advisory council for all programs in the consolidated grant that require an advisory council. -
Response: No change is made. An Insular Area may, but is not required to, use a single advisory council for any or all programs in a consolidated grant under which the grant funds will be used and administered that require an advisory council. It may use a separate council for each program or use various combinations of councils for programs that require advisory councils. For example, if five programs in the consolidated grant for which funds are used require advisory councils, one council might serve all five program s. Alternatively, one council might cover only three programs and a second council cover the other two programs. Regardless of the choice, however, the advisory council(s) must meet all advisory council requirements in the authorizing statute of the program(s) in the consolidated grant under which the consolidated grant funds are used and administered.These final regulations also contain minor editorial, organizational, and clarification changes

Authority: These final regulations are issued under the authority of Title V, Pub. L. 95-134.Dated: March 7 ,19 8 0 . *William L. Smith,
U.S. Commissioner of Education.The Commissioner of Education amends Part 100b of Title 45 of the Code of Federal Regulations by adding new §§ 100b.l25 through 100b.l35 to Subpart B as follows:Consolidated Grant Applications From Insular Areas
Scope and ApplicabilitySec.100b.l25 Purpose of § § 100b.l25 through 100b.l35. .100b.l26 Regulations that apply.
1 0 0 b .l2 7  Purpose of a  consolidated grant. 
1 0 0 b .l2 8  What is a  consolidated g r a n t?  
1 0 0 b .l2 9  How a  consolidated grant works. 
1 0 0 b .l3 0  How consolidated grants are made.100b.l31 How to apply for a consolidated grant.100b.l32 Consolidated grant applicant assurances.100b.l33 Reallocation authority.100b.l34 Relationship between consolidated and non-consolidated grants.100b.l35 Matching.Authority: Title V , Pub. L. 95-134.(48 U .S .C . 1469a)Consolidated Grant Applications From Insular Areas
Scope and A pplicability

§ 100b. 125 Purpose of §§ 100b.125 
through 100b.135.(a) The provisions of §§ 100b.l25 through 100b.l35 set forth requirements for the submission of an application by an Insular Area for the consolidation of two or more grants under the programs listed in the table in paragraph (c) of this section.(b) For the purpose of §§ 100b.l25 through 100b.l35, the term “Insular Area” means the Virgin Islands, Guam, American Samoa, the Trust Territory of the Pacific Islands, or the Northern Mariana Islands.(c) (1) The Commissioner may make an annual consolidated grant to assist an Insular Area in carrying out one or more of the programs in the following table. The table indicates the number of the program in the Catalog of Federal Domestic Assistance (CFDA), the name of the program, the statute that authorizes it, and the regulations that implement it.
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CFDA No. and name of program Authorizing statute Implementing regulations—  

title 45. CFR

13.400 State Adult Education Programs...---- -----------------
13.408 Construction of Public Libraries.................... ...........
V3.427 State Operated Programs for Handicapped Children..,

13.428 Financial Assistance to Local Education Agencies to Meet 
the Special Needs of Educationally Deprived Children (except Co
ordination of Migrant Education and Transition of Neglected or 
Delinquent Children).

13.429 Grants to State Educational Agencies for Programs to 
Meet Special Educational Needs of Migrant Children.

13.430 Educationally Deprived Children—State administration-.....
13.431 Grants to State Agencies for Programs to Meet the Special 

Educational Needs of Children in Institutions for Neglected or De
linquent Children.

*3.449 Assistance to States for Education of Handicapped Chil
dren.

*3.449 Incentive Grants (Handicapped Pre-school)-------------- ----
* 3.453 Higher Education Land-Grant Colleges and Universities.....
13.464 Grants for Public Library Services.......... .........................
13.465 Interlibrary Cooperation Services Programs.......................
13.491 Community Services and Continuing Education Program

(except Special Programs).
13.493 State Vocational Educational Program--------;............. ......
13.494 Consumer and Homemaking Education............... - ...........
13.495 Program Improvement and Support Services........— .....
13.499 Persons with Special Needs........... ...... ....-— ....— ......
13.500 State Advisory Councils------------------- ------------------ ----
13.595 State Planning Grants.......*..............—.............. ...... .....
13.545 Indochinese Refugee Children Program..... ........ - ............
13.548 State Student Incentive Grant Program----------------- --—
*3.550 State Post Secondary Education Commissions. Program-In

trastate Planning.
*3.562 Gifted and Talented Children Program.............................

Part 166.
Part 130.
Parts 116 and 116b. 

Parts 116 and 116a.

Adult Education Act (except Sections 309, 317 and 318) (20 U.S.C. 1201-12113)....— ......
Title II, Library Services and Construction Act (20 U.S.C. 355a-355c)........ —— ..................
Title I, Part B, Sections 146-147 of the Elementary and Secondary Education Act (20 

U.S.C. 2771-2772).
Title I, Part A of the Elementary and Secondary Education Act (except Sections 143 and 

153) (20 U.S.C. 2701-2754).

Title I, Part B, Sections”l41-143 of the Elementary and Secondary Education Act (20 
U.S.C. 2761-2763).

Title I, Section 194 of the Elementary and Secondary Education Act (20 U.S.C. 2844).......
Title I. Part B, Sections 151-153 of the Elementary and Secondary Education Act (20 

U.S.C. 2781-2783).

Education of Handicapped Act Part B (except Section 619) (20 U.S.C. 1411-1418; 1420).. Part 121a.

Parts 116 and 116d.

Part 116.
Parts 116 and 116c.

Section 619 of the Education of the Handicapped Act (20 U.S.C. 1419)--- -----------------------
Second Morrill Act of 1890 (7 U.S.C. 322 and 323).... ............ ......................................... ........
Title I, Library Services and Construction Act (20 U.S.C. 351-354)............... .................. - .....
Title III, Library Services and Construction Act (20 U.S.C. 355e-355e-2)............. ..................
Title I, Part A of the Higher Education Act (except Section 106) (20 U.S.C. 1001-1005; 

1006-1011).
Title I, Part A of the Vocational Education Act (20 U.S.C. 2301-2461 ̂ ...................—...........

Title II of the Indochina Refugee Children Assistance Act (20 U.S.C. 1211b)...... - ........
Sections 415A-415E of the Higher Education Act (20 U.S.C. 1070c through 1070C-4). 
Title XII, Section 1203(a) of the Higher Education Act (20 U.S.C. 1142b(a))...................

* 3.563 Community Schools Program —.

13.570 Instructional Materials and School Library Resources--------
*3.571 Improvement in Local Educational practices.......... ....... .......
*3.573 Architectural Barriers Removal.......................... ....... ............
13.577 Guidance Counseling and Testing------------------------------------
*3.582 Incentive Grants for State Student Financial Assistance 

Training program.
* 3.585 Educational Information Centers Program ....„.......... .............
*3.596 Career Education—State Allotment Program---------------------

13.599 State Basic Skills Improvement Program..

Title IX, Section 901-908 of the Elementary and Secondary Education Act (except Sec
tion 905) (20 U.S.C. 3311-3314; 3316-3318).

Title VIII, Section 801-808 of the Elementary and Secondary Education Act (20 U.S.C. 
33281-3288).

Title IV, Part B of the Elementary and Secondary Education Act (20 U.S.C. 3101-3102)....
Title IV, Part C of the Elementary and Secondary Education Act (20 U.S.C. 1801-1832) .....
Title VII, Part E of the Higher Education Act (20 U.S.C. 1132d-11)...................... ...............
Title IV, Part D of the Elementary and Secondary Education Act (20 U.S.C. 3121-3127)....
Section 493C of the Higher Education Act (20 U.S.C. 1088b-3).......... .............. ....................

Sections 418A and 418B of the Higher Education Act (20 U.S.C. 1070d-2-1070d-3) 
Career Education Incentive Act Program (except Sections TO, 11 .12) (20 U.S.C. 2601- 

2614).
Title II—B of the Elementary and Secondary Education Act (20 U.S.C. 2901-2904)..............

Part 121.
Part 101.
Part 130.
Part 130.
Part 173 (except Subpart C).

Part 104.
Part
Part
Part
Part

Part 122a.
Part 192.
Part 199a.

Part 195.

Part 160.

Part 134 and 134a.
Part 134.
Part 170.
Part 134.
Part 178a.

Part 137.
Part 161.

Part 162.(2) In any given year, to keep this list of programs current, the Commissioner may update the list by adding or deleting programs upon publication of a notice in the Federal Register.(d) In any given year, through publication of a notice in the Federal Register, the Commissioner may announce funded programs (from the current updated list) for which an Insular Area may apply for a grant under the consolidated grant authority.(48U.S.C. 1469(a))
§ 100b. 126 Regulations that apply.The following regulations apply to programs of assistance under a consolidated grant:(a) The regulations for each program included in a consolidated grant for which funds are used and administered; and(b) The regulations in this part 100b.(48 U.S.C. 1469a)
§ 100b. 127 Purpose of a consolidated 
grant.An Insular Area may apply for a consolidated grant for two or more of the educational programs listed in

§ 100b.l25. This procedure is intended to—(a) Simplify for the Insular Area the application and reporting procedures that would otherwise be required for each of the programs included in the consolidated grant; and(b) Provide the Insular Area with flexibility in allocating the funds under the consolidated grant to achieve any of the program purposes to be served by the programs consolidated under the grant.(48 U.S.C. 1469a)
§ 100b. 128 What Is a consolidated grant?(a) A  consolidated grant under this subpart is a grant to an Insular Area for any two or more of the programs listed in § 100b.l25. The amount of the consolidated grant is the sum of the allocations that would be received under each of the programs included in the consolidated grant if there had been no consolidation.(b) Exam ple. Assume that the Virgin Islands applies for a consolidated grant that includes die State programs under the Adult Education A ct, the Career Education Incentive A ct, and the Migrant and Handicapped programs

under the Elementary and Secondary Education Act. If the allocation under the formula for each of these four programs is $150,000, the consolidated grant to the Virgin Islands would be $600,000.(48 U.S.C. 1469a)
§100b. 129 Howa consolidated grant 
works.(a) (1) An Insular Area shall use the funds it receives under a consolidated grant to carry out, in its jursidiction, one or more of the programs included in the grant.(2) Exam ple. Assume that Guam applies for a consolidated grant under the Library Services and Construction A ct, The Career Education Incentive A ct, and the Adult Education A ct and that the sum of its allocations under these programs is $700,000. Guam may choose to allocate this $700,000 among all of the programs authorized under the three acts. Alternatively, it may choose to allocate the entire $700,000 to one specific program under the grant; for example, the Adult Education A ct Program.(b) (1) An Insular Area shall comply with requirements in the authorizing statute and implementing regulations for each program for which funds from the



Federal Register / Vol. 45, N o. 66 / Thursday, April 3, 1980 / Rules and Regulations 22651consolidated grant are used and administered.(2) Example. Assume that American Samoa uses part of the funds under a consolidated grant for the State program under the Career Education Incentive Act. American Samoa need not submit to the Commissioner a State plan that sets out policies and procedures to assure all students equal access to career education programs. However, in carrying out the program, American Samoa must meet and be able to demonstrate compliance with this equal access requirement.
(48 U.S.C. 1469a)

§ 100b. 130 How consolidated grants are 
made.(a) Grant awards. The Commissioner annually makes a single consolidated grant to each Insular Area that meets the requirements of §§ 100b.l25 through 100b.l35 and each program under which the grant is to be used and administered.(b) Notice. (1) The Commissioner notifies each Insular Area of the programs in § 100b.l25 for which funds have been appropriated and can thus be included in the consolidated grant, and of its allotment under each of these programs for the particular fiscal year.(2) The Commissioner may decide that one or more programs cannot be included in the Consolidated grant if it is determined that the Insular area failed to meet the program objectives stated in its plan for the previous fiscal year in which it carried out the program(s).

(48 U.S.C. 1469a)

§ 100b.131 How to apply for a 
consolidated grant(a) An Insular Area that desires to apply for a grant consolidating any two or more of the programs in § lQGb.125 shall submit to the Commissioner an application that—(1) Contains the assurances in § 100b.l32; and(2) Meets the application content requirements in paragraph (c) of this section.(b) The submission of an application that contains these requirements and assurances takes the place of separate State plans or other similar documents required by this part or by the authorizing statutes for programs in the consolidated grant.(c) An Insular Area shall include in its consolidated-grant application a program plan that—(1) Contains a list of programs in § I00b.l25 to be included in the consolidated grant;(2) Sets forth the program or programs in § 100b.l25, under which the

consolidated grant funds will be used and administered;(3) Describes the purposes and objectives for the program(s) for which the Insular Area will use the funds received under the consolidated grant during the fiscal year for which it submits the application, including needs of the population that w ill be met by the consolidation of funds; and(4) Contains a budget that includes a description of the allocation of funds— including any anticipated carry over funds (authorized under GEPA § 412b) of the program in the consolidated grant from the preceding year—among the programs to be included in the consolidated grant.(45 U .S .C . 1469a)
§ 100b . 13 2  Consolidated grant application 
assurances.(a) An Insular Area shall include in the consolidated grant application the following assurances.(b) The Insular Area shall assure the Commissioner that it will—(1) Follow policies and use administrative methods and practices that will insure that non-Federal funds w ill not be supplanted by Federal funds made available under the authority of the programs in the consolidated grant;(2) Comply with the requirements (except those relating to die submission of State plans or similar documents) in the authorizing statutes and implementing regulations for the program(s) under which funds are to be used and administered;(3) Provide for proper and efficient administration of funds in accordance with the authorizing statutes and implementing regulations for those programs under which funds are to be used and administered;(4) Provide for fiscal control and fund accounting procedures to assure proper disbursement of, and accounting for, Federal funds received under the consolidated grant;(5) Make one annual report to the Commissioner, as the Commissioner may require, containing information covering the program(s) for which the grant is used and administered, including financial and program performance information required in 45 CFR Part 74, Subparts I and J;(6) Provide that Federal funds received under the consolidated grant w ill be under control of—and that title to property acquired with these funds w ill be in—a public agency, institution, or organization. The public agency shall administer these funds and property;(7) Keep records and afford access to these records—as the Commissioner finds necessary—in accordance with

Section 437 of the General Education Provisions A ct (20 U .S .C . 1232f);(8) Adopt and use methods of monitoring and providing technical assistance to any agencies, organizations, or institutions that carry out the programs under the consolidated grant and enforce any obligations imposed on them under the law;(9) Evaluate the effectiveness of these programs in meeting the purposes and objectives in the authorizing statutes under which program funds are used and administered;(10) Conduct evaluations of these programs at intervals and in accordance with procedures the Commissioner may prescribe; and(11) Provide appropriate opportunities for participation by local agencies, representatives of the groups affected by the program(s), and other interested institutions, organizations, and individuals in planning and operating the program(s).(c) These assurances remain in effect for tihe duration of the program or programs they cover.(48 U .S .C . 1469a)
§ 100b. 133 Reallocation authority.(a) After an Insular Area receives a consolidated grant, it may reallocate the funds in a manner different from the original allocation described in its application. However, the funds cannot be used for purposes that are not authorized under the program or programs in the consolidated grant under which funds are to be used and administered.(b) Notice. If an Insular Area decides to reallocate the funds it receives under a consolidated grant, it shall notify the Commissioner by amending its original application to include an update of the information required under § 100b.l31.(48 U .S .C . 1469a)
§ 100b. 134 Relationship between 
consolidated and non*consolidated grants.(a) A n Insular Area may request any number of programs in § 100b.l25 be included in its consolidated grant and apply separately for assistance under any other programs listed in § 100b.l25.(b) Those programs that an Insular Area decides to exclude from consolidation and for which it must submit separate plans or applications, shall be carried out in accordance with the applicable program statutes and regulations. The excluded programs are not subject to the provisions for allocation of funds among programs in a consolidated grant.(48 U.S.C. 1469a)



100b. 135 Matching.(a) Appropriate statutory and regulatory requirements that govern matching of Federal funds apply to programs funded by a consolidated grant.(b) The Commissioner does not automatically waive matching fequirements for programs included in a consolidated grant.(c) A  waiver may be granted if the statutory authority for the specific program in the consolidated grant expressly provides for a waiver of the matching requirement and statutory conditions for granting a waiver are met.(48 U.S.C. 1469a)
[FR Doc. 80-9524 Filed 4-2-80; 8:45 am]
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DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE
Office of Education
45 CFR Part 116a
Title I, Elementary and Secondary 
Education Act; Awarding of Special 
Grants to Local Educational Agencies
a g e n c y : Office of Education, HEW . 
ACTION: Final Regulations.,_________________
SUMMARY: The Commissioner of Education issues regulations to govern the awarding of special grants to local educational agencies (LEAs) with especially high concentrations of children from low-income families.These special grants are authorized under the Education Amendments of 1978. The primary purpose of these final regulations is to provide methods for the allocation of remaining special grant funds after all counties which meet the statutory eligibility criteria in a State have received funds according to the statutory formula.
e ffe c tiv e  DATE: These regulations are expected to take effect 45 days after they are transmitted to the Congress. They are transmitted to the Congress several days before they are published in the Federal Register. The effective date is changed by statute if Congress disapproves the regulations or takes certain adjournments. If you want to know the effective date of these regulations, call or write the Office of Education contact person.
FOR FURTHER INFORMATION CONTACT:Ms. Carolyn Horner, Financial Analyst, Division of Education for the Disadvantaged, U .S. Office of Education, 400 Maryland Avenue, S.W ., (Room 3642, ROB-3), Washington D .C. 20202. Telephone: 202-245-2638. 
SUPPLEMENTARY INFORMATION:

A . BackgroundA s amended by the Education Amendments of 1978 (Pub. L. 95-561), section 117 of title I of the Elementary and Secondary Education A ct of 1965 (the Act) authorizes special title I grants for local educational agencies (LEAs) in counties with especially high concentrations of children from low- income families (Sec. 117; 20 U .S.C . 2722).Section 117(b)(1) of the Act provides that each county—in a State other than Guam, American Samoa, the Virgin Islands, the Northern Mariana Islands, and the Trust Territory of the Pacific Islands—that is eligible for a grant under title I of the A ct for any fiscal year is entitled to an additional grant under section 117 for that fiscal year if—

(a) The number pf children counted under section 111(c) of the Act for LEAs in the county exceeds five thousand; or(b) The number of children counted under section 111(c) exceeds 20 percent of the total number of children aged five through seventeen in school districts of the LEAs in the county.In addition to the above criteria for determining whether a county is entitled to a special grant, section 117(b) provides that no State—other than Guam, American Samoa, the Virgin Islands, the Northern Mariana Islands, and the Trust Territory of the Pacific Islands—shall receive less than one- quarter of 1 percent of the funds appropriated for special grants under section 117. However, the statute does not specify how those grant funds are to be allocated to counties in States in which there are no counties that meet the eligibility criteria in section 117(b)(1).Similarly, the statute does not specify a method for allocating any remaining special grant funds after all eligible counties in a State have received the amount of special grant funds to which they are entitled under the formula in section 117(b)(3).
B. Overview  o f the Regulations.These regulations specify—(a) Which States are entitled to special grant funds under section 117 of the Act;(b) The method for determining the amount of special grant funds that each State receives;(c) The methods for allocating special grant funds to counties within each State that receives these funds;(d) The method of making the special grants to LEAs; and(e) The conditions that govern the use of special grant funds.Sections 116a.34 and 116a.35 of these regulations specify methods for allocating special grant funds in a State that receives the minimum allocation specified by the statute but which—(a) Has no counties that are eligible for special grant funds under the criteria in the statute; or(b) Has special grant funds left over after all the eligible counties in that State have received the amount of special grant funds to which they are entitled under the statutory formula.Those States that are presently, receiving the minimum allocation and have either no counties that are eligible for special grant funds or funds left over after all the eligible counties have received the amount of special grant funds to which they are entitled, are— Alaska, Delaware, Idaho, Iowa, Kansas, Maine, Montana, Nebraska, Nevada,

New Hampshire, North Dakota, South Dakota, Utah, Vermont, and Wyoming.In essense, §§ 116a.34 and 116a.35 provide that after each county that meets the statutory eligibility criteria is allocated the amount of special grant funds to which it is entitled under the statutory formula, the Commissioner allocates any remaining special grant funds on the basis of a plan that is—(a) Proposed by the State educational agency (SEA); and(b) Approved by the Commissioner. Under the SEA’s plan those remainingfunds may be allocated to some counties that would otherwise be ineligible for special grant funds, as well as to some or all of that State’s eligible counties already funded under the statutory formula. However, § 116a.36(a) provides that only those counties which are eligible to receive basic grant funds under part A  of title I of the Act may receive special grant funds.If the SEA and the Commissioner cannot agree on an allocation plan, the Commissioner allocates the remaining special grant funds to the counties in the State that are receiving a basic grant under part A  of the title I statute. The Commissioner makes this allocation on the basis of the basic grant allocation method in section 111(a) of the Act.
C. Summary o f Comments and 
ResponsesA  notipe of proposed rulemaking (NPRM), which contained proposed regulations to govern the awarding of special grants to LEAs with especially high concentrations of children from low-income families, was published in the Federal Register on June 14,1979 (44 FR 34167). No public meetings were held on the proposed regulations and very few written comments were received. Most of the comments were supportive 

< of the regulations.The following is a summary of the written comments that requested changes in the regulations and the Office of Education’s responses to those comments. The comments and responses are identified by the section number of the proposed regulations to which they refer.'
Sections 116a.33-116a.35 M ethod o f 
computing the State and county 
allocations. \

Comment: One commenter suggested that the NPRM did not specify what methods are used by the Office of Education to determine the minimum amount of special grant funds to be allocated to each State or the amount to be distributed to eligible counties within a State that receives the statutory minimum amount.



Federal Register / V o l. 45, N o. 66 / Thursday, A p ril 3, 1980 / R ules and Regulations 22655Response: Section 116a.33 has been changed to specify that, consistent with section 117(b) of the Act, the minimum amount of special grant funds that each State is entitled to receive is determined by computing one-quarter of one percent of the total special grant appropriation— before setting aside any amounts for State administrative costs and evaluation. In addition, § 116a.34(a) has been changed to clarify that, under the statutory formula, a county that meets the statutory eligibility criteria and is located in a State that receives the minimum allocation of special grant funds is allocated the same proportion, of the total special grant appropriation, as an eligible county that is located in a State which receives more than the minimum allocation.
Section 116a.33 Use o f data on free  
and low-cost m eals to determine county 
eligibility.

Comment: One commenter suggested that data on the number of students receiving free and low-cost meals should be used to determine whether at least 20 percent of the children in the county are from low-income families.
Response: No change has been made in the regulations. The statute requires that the eligibility of a county for special grant funds must be determined on the basis of the number of children counted for the previous year under section 111(c) of title I of the A ct. Children are not counted under that section on the basis of whether they receive free or reduced price lunches.

Sections 116a.34 and 116a.35 
Reference to “remaining funds" applies 
only to States receiving the minimum 
allocation.

Comment: Sections 116a.34 and 116a.35 would be enhanced by explicitly indicating that references to “remaining funds” apply only to those States which receive the minimum allocation of special grant funds.
Response: Section 116a.34(b) has been changed to make this clarification. However, since a State covered by § 116a.35 would have no "remaining funds,” no change has been made in that section. Rather, § 116a.35 applies to the entire distribution of special grant funds in States which have no counties that are eligible to receive special grant funds under the statutory formula.

Sections 116a.34(b)(3) and 116a.35(b) 
Commissioner’s disapproval o f S E A ’s  
plan.

Comment: One commenter suggested that the Commissioner should notify the State in writing of his reasons for

disapproving the SEA’s plan prior to making the allocation on the basis of the title I basic grant formula.
Response: Sections 116a.34(b) (3) and 116a.35(b) have been changed to provide that the Commissioner must notify the SEA of his reasons for disapproving a plan.

Section 116a.36(a) County eligibility.
Comment: One commenter was concerned that the regulations do not prohibit an SEA from submitting a plan which allocates concentration grant funds to a county that is not eligible to receive basic grant funds under part A  of title I.
Response: Section 116a.36(a) of the regulations has been changed to provide that only counties that are eligible to receive basic grant funds under part A , subpart 1, of title I of the A ct may receive the special grant funds.

Sections 116a.36 and 116a.37 Criteria 
fo r approval o f plans.

Comment: One commenter indicated that the language in § § 116a.36 and 116a.37 regarding the submission and approval of State plans for the distribution of remaining special grant funds is rather vague.
Response: No change has been made. The regulations cannot provide specific criteria that would fit all the individual situations which exist in all the counties within the affected States.W hile some States have no areas with high concentrations of children from low-income families, the Congress has specified that the minimum allocation of special grant funds must be made to every State. Additionally, there are wide variations in the distribution of children from low-income families within the States. Therefore, the Commissioner needs the flexibility to take local circumstances into consideration when deciding Whether to approve the allocation plans.

Section 116a.36(c) Reallocation.
Comment: One commenter suggested that the regulations should include a requirement that any special grant funds which are refused by an LEA must be reallocated within the county in which that LEA is located.
Response: No change has been made in the regulations. The special grant funds are merely additional title I funds that are allocated under the formula in section 117 of title I of the A ct. These funds are added to the amounts provided under the title I basic grant formula and no separate accounting is required for the special grant funds. Therefore, once they are distributed to

an LEA, these special grant finds lose their identity and it would not be possible for the SEA to identify the refused funds for reallocation.
Section 116a.38(c) Distrubition o f 
county entitlements among LEAs.

Comment: One commenter suggested that the process for distributing each county’s allocation of special grant funds among the LEAs within each county is covered only cursorily by § 116a.38(c). Additional guidance would seem appropriate concerning the selection of data for determining the number of children from low-income fam ilies.
Response: Section 116a.38(c) has been changed to paraphrase the procedure that is contained in section 117(b)(5) of the A ct. Section 116a.38(c) also specifies that those children that are counted as being from low-income families for purposes of basic grants are the children to be counted as being from low-income families for purposes of distributing the special grant funds to LEAs within the counties that receive these funds.

Section 116a.39 Use o f special grant 
funds.

Comment: One commenter suggested that the regulations provide that special grant funds may be used to provide a title I program in a school that is eligible for title I, but which is not presently being served due to a lack of funds. - 
Response: No change has been made in the regulations. Section 116a.39 provides that these special funds must be used in accordance with title I program requirements. If an LEA desires to expand its current title I program to serve additional eligible schools, it must submit an amendment to its title I project application to the SEA for approval.

D . Citation o f Legal AuthorityThe reader will find a citation of statutory or other legal authority in parentheses on the line following each substantive provision.(Catalog of Federal Domestic Assistance Np. 
13.428; Educationally Deprived Children— Local Educational Agencies)Dated: February 29,1980.William L. Smith-,
U.S. Commissioner of Educator.The Commissioner amends Part 116a of Title 45 of the Code of Federal Regulations by adding §§ 116a.32 through 116a.39 to Subpart C as follows:
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PART 116a—FINANCIAL ASSISTANCE 
TO LOCAL EDUCATIONAL AGENCIES 
TO MEET THE SPECIAL 
EDUCATIONAL NEEDS OF 
EDUCATIONALLY DEPRIVED AND 
NEGLECTED AND DELINQUENT 
CHILDREN
Subpart C—Program Requirements 
Sec.116a.32 States entitled to special grant funds under section 117 of the act.116a.33 Amount of special grant funds that each State receives.116a.34 Allocation of special grant funds to counties within a State in which at least one county meets the statutory eligibility criteria.116a.35 Allocation of special grant funds to counties within a State in which no county meets the statutory eligibility criteria.116a.3B Submission of allocation plans. 118a.37 Commissioner’s standards for approval of allocation plans.116a.38 Method of making special grants. 116a.39 Use of special grant funds.Authority: Section 117 of the Elementary and Secondary Education A ct of 196% as amended by the Education Amendments of 1978 (Pub. L. 95-561), 20 U .S .C  2722; 92 StaL 2159-2161.
Subpart C—Program Requirements

§ 116a.32 States entitled to special grant 
funds under section 117 of the ActSection 117(b) of the A ct provides that each State—other than Guam, American Samoa, the Virgin Islands, the Northern Mariana Islands, and the Trust Territory of the Pacific Islands—that is eligible for a grant under title I o f the A ct for any fiscal year is entitled to special grant funds from the amount appropriated under section 117(d) of the A ct for the fiscal year.(Sec. 117(b)(1); 20 U .S .C . 2722(b)(1))
§ 116a.33 Amount of special grant funds 
that each State receives.The Commissioner determines the 
amount of special grant funds that a State receives under section 117 of the A ct on the basis of the formula in section 117(b)(3) of the A ct. However, each State that is entitled to special grant funds receives at least one-quarter of one percent of the funds appropriated under section 117(d) of the A ct for that fiscal year. The minimum amount of special grant funds that each State is entitled to receive is determined by computing one-quarter of one percent of the total special grant appropriation, before setting aside any amounts for State administrative costs and evaluation.(Sec. 117(b)(1), (2) and (3); 20 U .S .C .. 2722(b)(1), (2) and (3))

9116a. 34 Allocation of special grant 
funds to counties within a State in which at 
least one county meets the statutory 
eligibility criteria.(a) General R ule. Except as provided in paragraph (b) of this section, special grant funds that are awarded to a State in which at least one county meets die eligibility criteria in section 117(b)(1) of the A ct mo allocated to the eligible counties within the State by the Commissioner in accordance with the formula in section 117(b)(3) of the A ct. Under that formula, a county that meets the statutory eligibility criteria and is located in a State that receives the minimum allocation of special grant funds is allocated the same proportion, of the total special grant appropriation, as an eligible county that is located in a State which receives more than the minimum allocation.(b) Exceptions. Except as provided in paragraph (b)(3) of this section, any special grant funds that remain unallocated in a State that received the minimum grant—after all. the counties in the State have been allocated the amount of special grant funds to which they are entitled under the statutory formula—are allocated to counties within the State by the Commissioner according to an allocation plan. This allocation plan must—(1) Be submitted to the Commissioner by the State educational agency (SEA) according to the procedures described in § 116a.36; and(2) Have the approval of the Commissioner, using the standards described in § 116a.37.(3) If the SEA does not submit an allocation plan, or the Commissioner disapproves the plan that has been submitted and notifies the SEA of his reasons for disapproving the plan, the 

Commissioner allocates the remaining special grant funds within the State to those counties that are receiving a basic grant under part A  of title I  of the A ct. The Commissioner makes this allocation on the basic grant allocation-method in section 111(a) of the Act.
(Sec. 117(a) and (b); 20 U.S.C. 2722(a) and (b))

§ 116 a. 35 Allocation of special grant 
funds to counties within a State In which no 
county meets the statutory eligibility 
criteria.(a) General Rule. Except as provided in paragraph (b) of this section, special grant funds that are awarded to a State in which no county meets the eligibility criteria in section 117(b)(1) of the Act are allocated to counties within the State by the Commissioner according to an allocation plan. This allocation plan must—

(1) Be submitted to the Commissioner by the SEA according to the procedures described in § 116a.36; and(2) Have the approval o f the Commissioner, using the standards described in §. 116a.37.(b) Exception. If  the SEA does not submit an allocation plan or the Commissioner disapproves the plan that has been submitted and notifies the SEA of his reasons for disapproving the plan, the Commissioner allocates the special grant funds within the State to those counties that are receiving a basic grant under part A  of title I of the A ct. The Commissioner makes this allocation on the basis o f the basic grant allocation method in section 111(a) of the A ct.(Sec. 117(a) and (b); 20 U.S.C. 2722(a) and (b))
§ 116a.36 Submission of allocation plans.(a) States that m ay submit an 
allocation plan. Each State for which special grant funds remain unallocated—after all the eligible counties in the State have been allocated the amount of special grant funds to which they are entitled under the statutory formula—may submit, for the Commissioner's consideration, a plan for allocation of these unallocated funds to counties within the State. In any event, only those counties that are eligible to receive basic grants under part A  of title I of the A ct may receive special grant funds.(b) Submission through SE A . Each State that chooses to submit an allocation plan shall do so through its SEA.(c) Elements o f an allocation plan. In order to be assured of consideration by the Commissioner, an allocation plan must include—(1) A  list of all counties in the State that meet the eligibility criteria in section 117(b)(1) of the A ct, and the amount of special grant funds that each of those counties receives under the formula in section 117(b)(3) of the Act;(2) A  list of all counties in the State, and the amount of special grant funds— if any—that each county would receive under the proposed allocation plan; and(3) A  description of the proposed method for allocating the special grant funds to the counties in the State. This description must include—

(i) The reasons why this method is 
• being proposed;(ii) How this method meets the statutory purpose of providing special grant funds to those counties with especially high concentrations of children from low-income families.(jii) The reasons why this method is reasonable in terms of local circumstances, including the distribution
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§ 116a.37 Commissioner's standards for 
approval of allocation plans.In deciding whether to approve a proposed allocation plan the Commissioner considers the extent to which the proposed plan—(a) Meets the requirements in § 116a.36;(b) Would result in an allocation of special grant funds that meets the statutory purpose of providing special grant funds to those counties with especially high concentrations of children from low-income families; and(c) Is reasonable in terms of local circumstances, including the distribution of children from low-income families within counties.(Sec. 117(a) and (b); 20 U .S .C . 2722(a) and (b))
§ 116a.38 Method of making special 
grants.(a) The Commissioner includes the amount of special grant funds that a State is entitled to receive during a particular fiscal year, as determined under § 116a.33, in the amount paid to that State under section 191 of the Act for that fiscal year.(b) Under § 116a.34 or § 116a.35 the Commissioner allocates those special grant funds to counties within each State that receives special grant funds.(c) Each SEA shall distribute the special grant funds among the local educational agencies (LEAs) in each county that receives those funds on the basis of the current distribution within the county of children aged five to seventeen, inclusive, from low-income families, as determined by using the following procedure:(1) Each LEA in which 20 percent or more of the children are counted as being from low-income families under the basic grant formula receives a portion of the county’s special grant allocation based on the number of children counted under that basic grant formula.(2) Each LEA in which less than 20 percent of the children are counted as being from low-income families under the basic grant formula receives a portion of the county’s special grant allocation based on the number of children counted in that basic grant formula multiplied by a fraction in which the numerator is the percentage of children in the LEA that are counted in the basic grant formula and the denominator is 20.(Sec. 117(b)(5) and (c)(1); 20 U .S .C . 2722(b)(5) and (c)(1))

§ 116a.39 Use of special grant funds.Each LEA that receives special grant funds under section 117 of the A ct shall use those funds—(a) To carry out activities that are described in an approved project application for title I funds that the LEA submits under section 121 of the Act; and(b) In accordance with the title I program requirements in subpart 3 of title I of the A ct.(Sec. 117(c)(2); 20 U .S .C . 2722(c)(2))
(FR Doc. 80-9521 Filed 4-2-80; 8:45 am]
BILUNG CODE 4110-02-M
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DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE

Office of Education
45 CFR Part 116d
Grants to State Educational Agencies 
to Meet the Special Educational Needs 
of Migratory Children
a g en c y : Office of Education, HEW . 
ACTION: Final regulations.__________________
s u m m a r y : The Commissioner issues these final regulations for the program for migratory children under Sections 141-143 of Title I of the Elementary and Secondary Education A ct (ESEA). The purpose of the Migrant Education Program is to make Federal funds available to State educational agencies (SEAs) to conduct programs designed to meet the special educational needs of migratory children. These final regulations reflect changes made by the Education Amendments of 1978, changes made as a result of a management review of the program, and changes made in response to comments received on a notice of proposed rulemaking (NPRM) published on May 14,1979. 
EFFECTIVE DATE: These regulations are expected to take effect 45 days after they are transmitted to Congress. Regulations are usually transmitted to Congress several days before they are published in the Federal Register. The effective date is changed by statute if Congress disapproves the regulations or takes certain adjournments. If you want to know the effective date of these regulations, call or write the Office of Education contact person.
FOR FURTHER INFORMATION CONTACT:Mr. John Ridgway, Education Program Specialist, Division of Migrant Education, U .S. Office of Education, 400 Maryland Avenue, SW . (FOB-6, Room 2031), Washington, D .C . 20202, telephone (202)245-3222.
SUPPLEMENTARY INFORMATION: BackgroundOn November 1,1978, the Education Amendments of 1978 (Pub. L. 95-561) were signed into law. Title I of this legislation, entitled “Amendment to Title I of the Elementary and Secondary Education A ct of 1965,” provided a new and substantially expanded text to govern the various title I, ESEA, programs.In response to the new provisions of these education amendments, revised language for the Migrant Education > Program Regulations was drafted and a notice of proposed rulemaking was published in the Federal Register on May 14,1979 (at 44 FR 28184). That NPRM was written to reflect the major

changes made by the education amendments with respect to adjustment of the count of children in summer-term projects, special funds for the coordination of migrant education activities, and State and local parent advisory councils.Additionally, the text and organization of the NPRM were written and fashioned to accomplish the following:(a) To produce clear and readable regulations.(b) To reflect a newly-developed format for regulations for State- administered programs.(c) To clarify existing provisions that still apply.(d) To propose several program administration revisions, resulting from a management review of the program, with respect to—(1) The Commissioner’s by-pass authority;(2) The Commissioner’s reallocation authority;(3) The provisions required in a State annual program plan; and(4) The priority of children for services.(e) To respond to the recommendations of two major reviews of the agency’s program regulations and planning requirements—the Office of Management and Budget’s Zero-Based Review of Federal Planning Requirements (November 1977) and the Office of Education’s Regulations Reform Project (April 1978).These final regulations continue to reflect compliance with the objectives of all of the statutory amendments, program studies, and regulations projects referred to in the preceding paragraphs of this section. However, these final regulations also reflect the many public comments—received at the public meetings and in writing—on the proposed regulations and contain some minor changes of an editorial nature.
How  To Use These RegulationsThese regulations (45 CFR Part 116d) contain only those requirements that apply to the Migrant Education Program alone. The title I General Provisions Regulations (45 CFR Part 116) contain requirements that apply to all title I programs. The Education Division General Administrative Regulations (EDGAR)(45 CFR Parts 100a-100c) contain requirements that apply to all Education Division programs. The HEW  General Administration Regulations (45 CFR Part 74) contain requirements that apply to all HEW  grant programs.

Policy M anualThe title I statute requires the Office of Education to publish a “policy manual.” A  separate policy manual will be prepared and published for the Migrant Education Program.The Commissioner anticipates that the policy manual will consolidate, into one volume, all significant regulations and statutes that govern the Migrant Education Program. The manual will also explain, in fuller and more detailed narrative than the regulations, each Migrant Education Program requirement—with appropriate references to the statute, the regulations, legislative history, court decisions, decisions of the title I Audit Hearing Board (now replaced by the Education Appeal Board), and administrative experience.The policy manual will be made widely available to State and local program administrators, parent advisory council members, and others involved in the Migrant Education Program.
Public ParticipationThe Commissioner has undertaken a variety of steps to maximize public participation in the development of these regulation. A  notice of proposed rulemaking was published in the Federal Register on May 14,1979. In connection with the proposed rules, the Commissioner sponsored 13 public meetings around the country during June 1979, and established a period, extending through July 13,1979, for the submission of written comments.The Commissioner received comments at the public meetings from 158 persons, and also received—in w ritin g- comments from 46 agencies and persons. In total nearly 500 comments were received. Those comments, recommendations, and questions and the responses of the Commissioner are summarized in the appendix, entitled “Summary of Comments and Responses,” to these regulations.
Summary o f Changes From the Notice of 
Proposed RulemakingThese regulations reflect some organizational and wording changes to promote clarity and ease of understanding. For example,» most of the section headings are now phrased as questions to which the text of the section responds.In response to suggestions by the public and other interested parties, these final regulations contain some provisions that were not in the notice of proposed rulemaking. These include certain provisions of the statute governing this program. The purpose of



Federal Register / Vol. 45, No. 66 / Thursday, April 3, 1980 / Rules and Regulations 22661incorporating these provisions into the final regulations is to enable applicants and grantees to understand better the requirements of this program without having to refer to the statute.Also, in response to the public comments and in consideration of further program experience, some provisions have been added to the NPRM, some provisions of the NPRM have been clarified, and some have been deleted.The following list of sections of the final regulations summarizes in greater detail the substantive changes made from the NPRM. Specific responses to comments received on the NPRM are published in the appendix to these final regulations.Sections 116d.l and 116d.2 No substantive changes.Section 116d.3 This section now lists specifically those terms used in these regulations and defined in section 198 of title I of the Act—rather than merely referencing that section.The definition of "day care services” has been deleted. A ll title I programs are proposed to be governed by the Federal Interagency Day Care Requirements (FIDCR)(45 CFR Part 71), and the definition of day care and requirements relating to the provisions of those services will be covered by those regulations.Sections 116d.l0 and 116d.ll No substantive changes.Section 116d.l2 This section now includes a listing and description of the substantive kinds of information that must be included in a State annual program plan. The list incorporates, with some changes, the requirements that appeared in the appendix to the NPRM.The requirement for a needs assessment has been revised to include a requirement that a State annual program plan also "demonstrate that the SEA has obtained an accurate assessment of the cultural and linguistic backgrounds of the children.” This language has been continued from the program’s previous final regulations.The requirement for information relative to the State and local parent advisory councils has been revised to require the following additional items:(a) A  description of how the membership of parent advisory councils at the State and operating agency levels will be selected. If the SEA intends to use a method other than an election by the parents of eligible migratory children (e.g., the use of volunteers, selection by program administrators, selection by program teachers), it shall explain why it is necessary to use that alternative method.

(b) A  description of the program’s strategy for fostering equitable -  representation, of parents of migratory children of different age groups (preschool; elementary, and secondary) and status groups (currently migratory and formerly migratory).The requirement for information relative to instructional services has been revised to include a requirement for a brief description of the types of services to be provided.A lso, § 116d.l2 now includes an additional requirement for information relative to the SEA’s plan for training (e.g., inservice training of staff members, training of parent advisory council members).Section 116d.l3 No substantive change.Section 116d.l4 This section was 1116d.24 of the NPRM.Sections 116d.20 through 116d.22 No substantive changes.Section 116d.23 This section was § 116d.73 of the NPRM.Section 116d.24 This section now discusses in further detail the types and scope of projects that the Commissioner might fund under section 143 of title I of the A ct. These projects include activities relating to the transfer of school records, parental involvement, resource centers, identification and recruitment of children, secondary school services, information dissemination, and staff development.This section also clarifies that "the Commissioner consults fully with the S E A s. . . with respect to the types of projects to be proposed, the priority of funding for those projects, evaluation of the effectiveness of existing projects, and the continuation, expansion, or termination of existing projects."Sections 116d.30 through 116d.33 No substantive changes.Section 116d.34 This section was § 116d.41 o f the NPRM.Section H6d.40 No substantive change.Section 116d.41 This section now clarifies the circumstances in which an SEA may consider “by-passing” an LEA and conducting services through a special arrangement with another agency. This section now states that an SEA may consider an LEA “unwilling” to conduct a project if  the LEA does not submit an application by a date established by the SEA. The SEA may consider an LEA '‘unable” to conduct a project if the LEA does not submit, after any needed technical assistance from the SEA, an application of sufficient quality to meet the criteria for approval-established by the SEA through its authority under § 116d.34 of these regulations.

Furthermore, § 116d.41 now states that in accordance with its obligation under § 116d.l2(b)(2) to serve “all significant concentrations of currently migratory school-aged children in the State,” an SEA shall either provide services directly or implement a special arrangement for services when the nonparticipation of an LEA affects a "significant concentration” of eligible, currently migratory school-aged children.Section 116d.50 This section now clarifies that the Migrant Education Program is not governed by title "supplement, not supplant” requirements of section 126(d) of title I of the A ct, nor any regulations derived from section 126(d).Section 116d.51 This section now includes the phrase "particularly any need for improvement in the basic 
academic subjects” in its explanation of 
the types of services to be provided.
This section also reorders die listing of 
suggested types of services to reinforce 
the emphasis placed on bade academic 
instruction.Sections 116d.53 and 116d.54 No substantive changes.Section 118d.55 This section now includes some additional requirements for State and local parent advisory councils. These requirements are adopted from section 125(a) of title I of the A ct and include the provision of appropriate information, materials, and training to the councils, and to the extent possible (considering factors such as the duration of the project or the continuing availability of council members), the election o f council members by parents of eligible migratory children.Section 116d.56 No substantive change.Section 116d.57 This section deletes paragraph (a)(2) of this section as it appeared in the NPRM—relating to the provision of facilities and services to migratory children during times of the year when school is not in "regular” session.Section H6d.58 This section changes the priority of children for services from that which was indicated in the NPRM. An SEA is now directed to serve, according to their needs, all school-aged migratory children (both currently ■nd formerly migratory) before serving preschool migratory chfldran.However, if  inoraer to provide title I  instructional services to school-aged currently migratory children, it would be necessary to provide day care or similar services to preschool-aged currently migratory children, and no other funds— other than title I funds—are available for that purpose, an SEA  or an operating
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agency may provide title I instructional services to those preschool children as if those children had a priority higher than school-aged formerly migratory children.Sections 116d.59 and ll6d.60 No substantive changes.Sections 116d.61 through 116d.63 This information w ill be included in the Title I General Provisions Regulations (45 CFRPart 116).Section 116d.64 This section now includes a requirement for an accelerated complaint resolution procedure for short-term migrant education projects. This section also includes language relating to the Commissioner’s review of an SEA’s resolution of a complaint.Sections 116d.65 and 116d.70 No substantive changes.
Citation o f Legal Authority

The reader w ill find a citation of 
statutory or other legal authority in 
parentheses on the line following each 
substantive provision.(Catalog of Federal Domestic Assistance No. 13.429; Educationally Deprived Children- Migrante)Dated: February 29,1980.
William L  Smith,
U.S. Commissioner of Education.The Commissioner revises 45 CFR Part 116d as follows:
PART 116d—GRANTS TO STATE 
EDUCATIONAL AGENCIES TO MEET 
THE SPECIAL EDUCATIONAL NEEDS 
OF MIGRATORY CHILDRENSubpart A—General Sec.116d.l What is the Migrant Education Program?116d.2 What regulations apply to the Migrant Education Program?116d.3 What definitions apply to the Migrant Education Program? 116d.4-116d.9 [Reserved]
Subpart B—How Does a State Apply for a 
Grant?118d.l0 What documents must a State submit to receive a grant?116d.ll What Condition must a State meet before submitting its annual program . plan?116d.l2 What provisions are required in a State’s annual program plan?118d.l3 When must a State’s annual program plan be submitted?116d.l4 How is a State’s annual program plan reviewed?116d.15-118d.19 [Reserved]?
Subpart C—How Is a Grant Made to a 
State?116d.20 How is the amount available for a State grant determined?116d.21 How is a State entitlement determined?

116d.22 How are excess funds reallocated? 116d.23 Under what conditions may the Commissioner make a special arrangement for services?116d.24 What are specail discretionary projects for the coordination of migrant education activities?116d.25-116d.29 [Reserved]
Subpart D—How Does An Agency Apply to 
the State for a Subgrant?116d.30 What documents must an applicant submit to receive a subgrant?116d.31 [Reserved]116d.32 What provisions are required in an application for a subgrant?116d.33 How is an application for a subgrant developed?116d.34 How is an application for a subgrant reviewed?116d.35-116d.39 [Reserved]?
Subpart E-»How Is a Subgrant Made to an 
Applicant?116d.40 How is the amount of a subgrant determined?116d.41 What are the conditions under which a State may make a special arrangement for services? 116d.42-116d.49 [Reserved]
Subpart F—What Conditions Must Be Met 
by the State and Its Subgrantees?Sec.116d.50 What are the program's fiscal requirements?116d.51 How may funds be used?116d.52 [Reserved]116d.53 What is the requirement for coordination with other groups?116d.54 What is the requirement for coordination among projects and with other State programs?116d.55 What are the requirements for parental involvement?116d.56 How is the eligibility of a participating child documented?116d.57 What is the requirement for comparable access for migratory children?116d.58 Under what conditions may services be provided to preschool and formerly migratory children?116d.59 Under what conditions may supporting services be provided?
Supart G—What Are the Administrative 
Responsibilities of the State?U6d.60 The State is responsible for reviewing and approving applications. 116d.61 The State is responsible for monitoring and enforcement.116d.62 Under what conditions must the State withhold funds?U6d.63 How must the State conduct and resolve audits?116d.64 How must the State resolve complaints?116d.65 How must fixe State evaluate the program?116d.66-116d.69 [Reserved]
Subpart H—What Compliance Procedures 
Are Used by the Office of Education? 116d.70 Under what conditions does the Commissioner withhold funds? 116d.71-116d.79 [Reserved]

Authority: Subpart 1, Part B of Title I of the Elementary and Secondary Education Act of 1965, as amended by Pub. L. 95-561 (20 U.S.C. 2761-63; 92 Stat. 2177-79), unless otherwise noted.
Subpart A—General
§ 116d.1 What Is the Migrant Education 
Program?(a) General. These regulations govern the Migrant Education Program authorized by Sections 141-143 of Title I of the Elementary and Secondary Education A ct (the “A ct”). The purposes of the program are to—(1) Make Federal funds available to State educational agencies (SEAs) to establish or improve State migrant education programs designed to meet the special educational needs of migratory children of migratory agricultural workers or migratory fishers; and(2) Enable these SEAs to coordinate their State migrant education programs and local projects with similar programs and projects in other States, including the transfer of school records and other information about eligible migratory children.(b) Eligibility to participate. An SEA may apply for a grant to support a State migrant education program. The SEA may operate the program directly, through subgrants to local educational agencies (LEAs), or through special arrangements with public or nonprofit private agencies. Two or more SEAs may apply jointly for a grant to support a migrant education program that benefits eligible migratory children in those States.(20 U.S.C. 2761, 2762)
§ 116d.2 What regulations apply to the 
Migrant Education Program?(a) Regulations. The following regulations apply to the Migrant Education Program:(1) The Education Division General Administrative Regulations (EDGAR) in 45 CFR Part 100b (State-Administered Programs) and 45 CFR Part 100c (Definitions).(2) The State Administration Regulations in 45 CFR Part 120 (State Administration and Duties)—when applicable.(3) The Title I General Provisions Regulations in 45 CFR Part 116 (general title I provisions).(4) The regulations in this part 116d.(b) How  to use regulations. The “Introduction to Education Division Programs” at the beginning of EDGAR includes general information to assist recipients in—(1) Using regulations that apply to Education Division programs; and
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§ 116d.3 What definitions apply to the 
Migrant Education Program?(a) Statutory definitions. The following terms used in this part are defined in section 198 of title I of the Act:
E q u ip m e n t
P a r e n t(b) Definitions in ED G AR . The following terms used in this part are defined in 45 CFR Part 100c (EDGAR Definitions):
A p p l i c a n t
A p p l i c a t i o n
A w a r d
C o m m is s io n e r
C o n t r a c t
G r a n t
L o c a l  e d u c a t i o n a l  a g e n c y
N o n p r o fit
P r e s c h o o l
P r iv a te
P r o je c t
P r o je c t  p e r io d  
P u b lic
S e c o n d a r y  s c h o o l  
S ta te
S ta te  e d u c a t i o n a l  a g e n c y  
S u b g r a n t(c) Definitions in the general title I  
provisions. The following terms used in this part are defined in 45 CFR Part 116 (general title I provisions):
A p p l i c a n t  a g e n c y  
C h ild r e n(d) Program definitions. The following additional definitions apply specifically to the Migrant Education Program:(1) "Agricultural activity” means—(1) Any activity directly related to the production or processing of crops, dairy products, poultry, or livestock for initial commercial sale or as a principal means of personal subsistence;(ii) Any activity directly related to the cultivation or harvesting of trees; or(iii) Any activity directly related to fish farms.(2) “Currently migratory child” means a child—(i) Whose parent or guardian is a migratory agricultural worker or a migratory fisher; and(ii) Who has moved within the past 12 months from one school district to another—-or, in a State that is comprised of a single school district, has moved from one school administrative area to another—to enable the child, the child’s guardian, or a member of the child’s immediate family to obtain temporary or seasqnal employment in an agricultural or fishing activity. This definition includes a child who has been eligible to

be served under the requirements in the preceding sentence, and who, without the parent or guardian, has continued to migrate annually to enable him or her to secure temporary or seasonal employment in an agricultural or fishing activity.(3) "Fishing activity” means any activity directly related to the catching or processing of fish or shellfish for initial commercial sale or as a principal means of personal subsistence.(4) (i) "Formerly migratory child” means a child who—(A) W as eligible to be counted and served as a currently migratory child within the past five years, but is not now a currently migratory child;(B) Lives in an area served by a migrant education project; and(C) Has the concurrence of his or her parent or guardian to continue to be considered a migratory child.(ii) There is a total of six years of program eligibility—a one year status as a "currently migratory child” and up to five additional years as a “formerly migratory child.”(iii) For the purpose of this definition, “area served by a migrant education project” means any portion of the geographic area—(A) That is within the legally prescribed boundaries of an LEA or a combination of LEAs; and(B) Within whose'boundaries thereare currently or formerly migratory children who are receiving migrant education services or who will receive these services within the current grant period of the approved State migrant education program. v(5) "Guardian” means—(i) A  person who has been appointed to be the legal guardian of a child through formal proceedings in accordance with State law; or(ii) A  person who an SEA determines would be appointed to be the legal guardian of a child under the law of the child’s domiciliary State if formal guardianship proceedings were undertaken; or(iii) A  person standing in the place of 
a parent to a child.(6) "Migratory agricultural worker” means a person who has moved within the past 12 months from one school district to another—or, in a State that is comprised of a single school district, from one school administrative area to another—-to enable him or her to obtain temporary or seasonal employment in an agricultural activity,(7) "Migratory fisher” means a person who has moved within the past 12 months from one school district to another—or, in a State that is comprised of a single school district, from one

school administrative area to another— to enable him or her to obtain temporary or seasonal employment in a fishing activity.(8) "Operating agency” means—(i) An LEA to which an SEA makes a subgrant of migrant education funds; or(ii) A  public or nonprofit private agency with which an SEA makes a special arrangement to carry out a migrant education project.(20 U.S.C. 2761, 2762)
§§ 116d.4-116d.9 [Reserved]

Subpart B—How Does a State Apply 
for a Grant?

§ 116d.10 What documents must a State 
submit to receive a grant?To receive a grant, an SEA shall submit to the Commissioner the following:(a) A  State monitoring and enforcement plan at least once every : three years. The provisions required in a State monitoring and enforcement plan are listed in 45 CFR Part 116 (general title I provisions).(b) An annual program plan that is detailed enough to allow the Commissioner to determine whether it satisfies the requirements of title I of the A ct and all regulations that apply.(20 U.S.C. 2761, 2762; 20 U.S.C. 2821; 20 U.S.C. 3141; 20 U.S.C. 1232d)
§ 116d.11 What condition must a State 
meet before submitting its annual program 
plan?An applicant SEA may not take into consideration payments of migrant education funds in determining the eligibility of an LEA for State aid or the amount of State aid to be allocated to that agency for the free public education of its children.(20 U.S.C. 2824)
§ 116d.12 What provisions are required in 
a State’s annual program plan?An applicant SEA shall provide in its annual program plan the following:(a) A ll standard information requested on the form required by § 74.124 of 45 CFR Part 74 (Administration of Grants).(b) A  description of how the SEA will expend program funds during the fiscal year for which thé annual program plan is submitted, and how thé proposed State migrant education program complies with the A ct and all regulations that apply. To enable the Commissioner to evaluate the adequacy of a State’s annual program plan, that description must include at least the following information:

(1) Identification and recruitment. An SEA shall describe In its plan its
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strategy for identifying and recruiting all eligible migratory children in the State.(2) Children to be served. An SEA shall'include in its plan a chart showing the estimated number of eligible migratory children expected to reside in tiie State during the program period and the number of these children to be served—other than with identification and recruitment services or the transfer of records—in the State program. The State shall organize the chart according to the following categories: ,(i) Currently migratory school-aged children (elementary or secondary, agricultural or fisher, interstate or intrastate).{ii) Formerly migratory school-aged children (elementary or secondary, agricultural or fisher).(iii) Currently migratory preschool children (4 year olds or 3 year olds and under, agricultural or fisher, interstate or intrastate).(iv) Formerly migratory preschool children (4 year olds or 3 year olds and under, agricultural or fisher).The SEA shall also assure that it w ill serve all significant concentrations of currently migratory school-aged children in the State.(3) N eeds assessm ent. An SEA shall include in its plan a brief description of the educational needs of the children eligible to be served. That description must include needs with respect to reading, oral language, mathematics, career awareness, and speaking ability in English, and must demonstrate that the SEA has obtained an accurate assessment of the cultural and linguistic backgrounds of the children. That description must also include needs with respect to supporting services such as health, nutritional, and social services.(4) Evaluation. An SEA shall include in its plan—(i) The three most important objectives against which program success will be measured; and(ii) A  description of how the measurement w ill be conducted and how the results will be reported.(5) Instructional services. An SEA shall include in its plan a brief description of—(i) The types of services to be provided;(ii) How it w ill emphasize individualized instruction in conducting its projects; and(iii) How it w ill ensure that no migratory child is prevented from benefiting fully from the services provided because he or she does not speak English or has limited English language skills.(6) Parent advisory councils, (i) An SEA shall include in its plan a

description of how the required State and local parent advisory councils—(A) Have participated in the planning of tiie State’s program and its local projects; and(B) W ill be involved in reviewing the operation and evaluation of that approved State program and its local projects.(ii) An SEA shall also include in its plan—(A) A  description of how the membership of parent advisory councils at the State and operating agency levels w ill be selected. If the SEA intends to use a method other than an election by parents of eligible migratory children (e.g., the use of volunteers, selection by program administrators, selection by program teachers), it shall explain why it is necessary to use that alternative method; and(B) A  description of the program’s strategy for fostering equitable representation of parents of migratory clrildren of different age groups (preschool, elementary, and secondary) and status groups (currently migratory and formerly migratory).(7) Parental involvem ent. An SEA shall describe in its plan its strategy for involving parents, at the operating agency level, in the education of their children.(8) Interstate and intrastate 
coordination. An SEA shall describe in its plan its efforts for ensuring continuity in tiie education of migratory children through—(i) Working cooperatively with other States that serve migratory children;(ii) Requiring its operating agencies to cooperate with one another in the education of currently migratory intrastate children; and(iii) Using fully the migrant student record transfer system including the transfer of the most current academic, health, enrollment, and withdrawal 
information available for the children served.(9) Use o f operating agencies. An SEA shall describe in its plan how it has given careful consideration to the most effective use of LEAs and other public or nonprofit private agencies in operating its projects. This determination does not preclude the possibility that only LEAs w ill serve as operating agencies.(10) Equipment and facilities. An SEA shall describe in its plan how it w ill assure that operating agencies make full use of existing equipment and facilities before requesting program funds {or those purposes.(11) Interagency coordination. An SEA shall describe in its plan its efforts to coordinate its State migrant education program with programs and services of

other public or private agencies, including those projects administered under Section 303 of the Comprehensive Employment and Training Act of 1973 and Title IV  of the Economic Opportunity A ct o f1964.(12) Monitoring and enforcement. An SEA shall include in its plan a monitoring and enforcement plan (in the format prescribed by the Commissioner) or an appropriate reference to a currently approved plan on file with the Commission.(13) Administrative funds. An SEA  
shall include in its plan a description of 
the administrative functions and staff 
salaries that it proposes to charge to 
State title I or title V  administrative 
funds, whichever apply.(14) Training. An SEA shall include in its plan a description of its strategy for the inservice training of staff members and the training of parent advisory council members. That description must include information with respect to the following:(i) The needs and objectives for the training.

(ii) A  timeline for the training 
activities.(iii) The number and types of staff members, parents, and other persons who w ill be provided with the training.

(iv) The persons who will be 
responsible for providing the training.

(v) The estimated cost of the training 
activities.(c) A  request to use, during the fiscal year for which the annual program plan is submitted, any migrant education funds made available to the SEA for the preceding fiscal year, but not yet obligated.(20 U.S.C. 2761,2762)
§ 116d.13 When must a State’s annual 
program plan be submitted?The Commissioner publishes annually in the Federal Register an application notice with the deadline for tiie receipt of annual program plans.(20 U.S.C. 2761, 2762; 20 U.S.C. 1232d)
§ H6d.l4 How Isa State’s annual program 
plan reviewed?(a) General criteria. The Commissioner reviews an SEA’s annual program plan and approves it only if the proposed State migrant education program—

(1) Is designed to meet the special 
educational needs of migratory children 
eligible to be served; and(2) Holds reasonable promise of making substantial progress toward meeting those needs.(b) Review. (1) To enable the Commissioner to evaluate the promise of a State annual program plan, that



Federal Register / Vol. 45, No. 66 / Thursday, April 3, 1980 / Rules and Regulations 22665plan must comply with the informational and content requirements prescribed in § 116d.l2 of these regulations. If the Commissioner determines that the criteria for the approval of a State annual program plan have not been satisfied, the Commissioner notifies the SEA and provides it with comments.(2) The SEA shall revise those parts of its annual program plan that need improvement.(3) The Commissioner reviews the revised parts of the annual program plan to determine if the criteria for approval have been satisfied.{20 U.S.C. 2761, 2762)
§ 116d.15-116d.19 [Reserved].

Subpart C—How Is a Grant Made to a 
State?§ 116d.20 How  is  the amount available 
for a State grant determined?(a) General. (1) The Commissioner determines for each fiscal year the anount of the migrant education grant for which the SEA in each State (including the District of Columbia, the Commonwealth of Puerto Rico, Guam, Americah Samoa, the Virgin Islands, the Northern Mariana Islands, and the Trust Territory of the Pacific Islands) may apply according to sections 141(b), 156, and 157 of title I of the A ct.

(2) The Commissioner determines 
these amounts on the basis of the 
number of eligible migratory children in 
each State as shown by the migrant 
student record transfer system or any 
other system the Commissioner believes 
most accurately reflects the actual 
number of eligible migratory children.

(b) Special summer formula. The 
Commissioner adjusts the number of 
eligible migratory children determined 
under paragraph (a)(2) of this section to 
reflect the special needs of migratory 
children for summer projects and the 
additional costs of operating these 
projects. The adjustment factor that the 
Commissioner uses—(1) Is based on the best available information about the costs of operating summer projects and the number of children participating in these projects;

(2) Is announced annually in the 
Federal Register; and(3) May be redetermined at any time.(20 U.S.C. 2761, 2762; 20 U.S.C. 2791; 20 U.S.C. 2792)
§ 116d.21 How Is a State entitlement 
determined?(a) Estim ated cost o f a State migrant 
education program. An applicant SEA is entitled to receive a migrant education grant in the amount the Commissioner determines necessary to carry out the

activities in its annual program plan. This amount may not exceed the total amount available to that SEA as determined by the Commissioner under § § 116d.20 and 116d.22 of these regulations.(b) Informational basis for  
determination o f a State entitlement. (1) The Commissioner determines the amount of the migrant education grant that an SEA is entitled to receive on the basis of informatioh available at the time that the annual program plan is approved. This information includes the number of children to be served and the nature and scope of the State migrant education program.(2) The Commissioner may adjust this amount later in the fiscal year on the basis of additional information available at that time.(c) Consideration o f the costs o f past 
and future activities and the amount o f 
funds available. In determining the amount of the migrant education grant to which an SEA is entitled, the Commissioner considers the following information:(1) The amount for which the SEA may apply, as determined under§ 116d.20.(2) The cost of completed program activities under previous grants and the number of children who were served.(3) The estimated cost of activities not yet begun under the preceding grant and the number of children who w ill be served.

(4) In the case of a request for an increase in the grant that the Commissioner previously determined necessary to carry out the activities in the approved annual program plan, the estimated cost of providing additional program services before the end of the grant period and the number of children who would receive additional services.(5) The unused amount of the SEA’s preceding migrant education grant.(6) Any other relevant information.(20 U.S.C. 2761,2762)
§ 116d.22 How are excess funds 
reallocated?(a) General. If the Commissioner determines that the amount for which an SEA may apply, as determined under§ 116d.20, is more than the amount needed to carry out the activities in its annual program plan, the Commissioner may allocate some or all of this excess to one or more other SEAs whose amounts available under § 116d.20 would otherwise be insufficient to serve the eligible migratory children in those States.(b) Determination o f excess funds. Circumstances in which the Commissioner may determine that an

SEA has excess funds include the following:(1) When the SEA determines from its own information that the amount available to it exceeds the amount it needs to carry out the activities in its annual program plan and notifies the Commissioner of the excess funds.(2) When for the preceding two fiscal years, the SEA has carried over from one year to the next more than 15 percent of its migrant education grant.
(3) When the Commissioner obtains— later in the fiscal year—information that support a redetermination of the SEA’s entitlement.(c) Notification to the State. (1) 

Notification. The Commissioner notifies an SEA if part of the amount available to it is being considered for reallocation.
(2) State’s opportunity to explain.(i) The SEA may make a  request to the Commissioner for an opportunity to ' explain why a  reallocation is not warranted.(ii) This request must be submitted within 15 days of the SEA’s receipt of the Commissioner's notification of possible reallocation.
(3) Reallocation decision. If the SEA does not request an opportunity to explain, or if—after the explanation— the Commissioner determined that the total amount available to the SEA for that fiscal year exceeds the amount needed, the Commissioner may reallocate part of that total amount (20 U.S.C. 2761, 2762)

§ 116d.23 Under what conditions may the 
Commissioner make a special arrangement 
for services?

( a )  General. Through a  grant or contract the Commissioner may make a special arrangement with a public or nonprofit private agency to carry out the purposes of the Migrant Education Program if the Commissioner determines that—(1) An SEA is unwilling or unable to conduct an educational program for the migratory children who are eligible to be served;(2) The arrangement would result in more efficient and economic administration of the program; or
(3) The arrangement would add substantially to the welfare or educational attainment of the migratory children who are eligible to be served.(b) Basis fo r determination. The Commissioner may determine that an SEA is unwilling or unable to conduct an eduational program for the migratory children who are eligible to be served if—(1) The SEA fails to submit an annual program plan by the date established in the Federal Register, or



(2) The SEA fails to submit, after receiving any necessary technical assistance from the Commissioner, an annual program plan that satisfies the criteria for approval.(c) A vaila bility o f funds. The Commissioner may use all or part of the total amount of the migrant education grant available to the affected S ta te - under § 116d.20 of these regulations—to make one or more special arrangements.(d) N otice to the State. The Commissioner does not make a special arrangement until after the affected SEA has had reasonable notice and an opportunity for a hearing.(20 U.S.C. 2761; 20 U.S.C. 2832)
S116d.24 What are special discretionary 
projects for the coordination of migrant 
education activities?(a) General. In accordance with section 143 of title I of the Act, the Commissioner may, in full consultation with the States, make grants or contracts with an SEA or SEAs toil)  Operate a system for the transferof school records and other information about migratory children; or(2) Carry out other activities designed to improve the interstate and intrastate coordination of migrant education projects; or(3) Both (1) and (2).(b) Types o f projects. The special coordination projects authorized by section 143 of title I of the Act and paragraph (a) of this section may include, but are not limited to, activities such as the following:(1) Transfer o f school records. This type of project would provide for the administration of a system for the transfer of school records and other information about migratory children. The purpose of the system would be to facilitate coordination of projects among school districts and among States and to enhance the continuity of education for migratory children.(2) Parental Involvement. This type of project might include activities suchas—(i) Designing and establishing interstate (i.e., regional) parent advisory councils;(ii) Conducting research and development activities with respect to effective designs of parental involvement and the training of parent advisory council members; and(iii) Providing technical assistance to SEAs and LEAs in working with and training parent advisory council members.(3) Resource centers. This type of project might include activities such as—

(i) Evaluating the effectiveness and applicability of materials (such as instruments and procedures for needs assessment surveys, student assessment instruments, curricular materials, and evaluation methods and materials) developed for the Migrant Education Program;(ii) Disseminating the most appropriate of these materials; and(iii) Disseminating information about the availability of experts and other resources in the field of migrant education.(4) Identification and recruitment o f 
children. This type of project might include activities such as—(i) Evaluating State identification and recruitment strategies;(ii) Developing a coordinated national program for the identification and recruitment of migratory children, including the design of model strategies and instruments; and(iii) Providing technical assistance to SEAs in the design and implementation of effective child identification and recruitment strategies.(5) Secondary school services. This type of project might include activities such as—(i) Assessing the needs of secondary school-level migratory children and the degree to which these needs are currently being met;(ii) Evaluating project designs and materials from Migrant Education Program secondary school projects, such as career education, vocational instruction, and dropout prevention projects, and die transfer of school credits; and(iii) Providing technical assistance to SEAs and LEAs in the design and implementation of secondary school projects for migratory children.(6) Information and dissem ination 

center. This type of project might include acitivities such as—(i) Conducting a national awareness project for the Migrant Education Program—directed to the parents of eligible children, other parents and adults, the general education and educational research communities, and other family and child service agencies; and(ii) Developing and disseminating national Migrant Education Program information materials.(7) Sta ff development services. This type of project might include activities such as designing, developing, and implementing interstate training strategies for Migrant Education Program staff members.(c) Project awards. Awards to an SEA or SEAs under section 143 of title I of

the A ct may be made by grant or contract.(d) Source o f funds. The Commissioner, in accordance with section 143 of title I of the A ct and these regulations, reserves funds for the purposes described in subsection (a).(e) Consultation with SE A s. The Commissioner consults fully with the SEAs participating in the Migrant Education Program with respect to the types of projects to be conducted, the priority of funding for these projects, the evaluation of existing projects, and the continuation, expansion, or termination of existing projects.(20 U.S.C. 2763)
§§ 116d.25-116d.29 [Reserved]

Subpart D—How Does An Agency 
Apply to the State for a Subgrant?
§§ 116d.30 What documents must an 
applicant submit to receive a subgrant?To receive a subgrant, an LEA shall submit to the SEA a project application—for a period of not more than three years—that is detailed enough to allow the SEA to determine if the proposed project satisfies the requirements of title I of the A ct, all regulations that apply, and the provisions of the approved State annual program plan.(20 U.S.C. 2761,2762; 20 U.S.C. 3142; 20 U.S.C. 1232e)
§ 116d.31 [Reserved]
§ 116d.32 What provisions are required in 
an application for a subgrant?A n SEA  shall require each LEA that desires to participate in the State m igrant education program to submit to it the application required by § 116d.30 of these regulations. In its application the LEA shall include the following:(a) A  description of the project to be carried out by the LEA.(b) An explanation of the relationship between the project and the State annual program plan.(c) The objectives to be achieved for each grade group.(d) (1) The estimated number of eligible migratory children living in the area to be served by the project, and the estimated number of these children who w ill be served.(2) If the LEA proposes to provide migrant education program services— other than the identification and recruitment of children and the-transfer of records—to fewer eligible migratory children than the number of these eligible children living in the area, it shall explain why.(e) A  description of each service to be provided and its estimated cost.



Federal Register / V ol. 45, N o. 66 / Thursday, April 3, 1980 / Rules and Regulations 22667(f) The types and number of staff to be employed.(g) A  description of how the LEA willcomply with § 116d.55 of these regulations concerning parental involvement, including how the members of its parent advisory council will be selected. ;V(h) A  description of how the LEA will coordinate with other agencies—in accordance with section 124(f)(1) of title I of thè Act.(i) A  description of how the LEA ensures that no eligible migratory child will be prevented from benefiting hilly from the project’s services because he or she does not speak English or has limited English-language skills.(j) Any other relevant information required by the SEA.(20 U.S.C. 2761, 2762)
116d.33 How is an application for a 
subgrant developed?An LEA that applies for a subgrant shall prepare and submit to the SEA its application as follows:(a) In the form required by the SEA.(b) According to sections 124 (i) and(j) of title I of the Act, section 502(b)(5) of title V  of the A ct, and section 436(b)(5) of the General Education Provisions Act that require the participation of parents, teachers, and local school boards in the planning of projects.(c) According to any other instructions provided by the SEA.(20 U.S.C. 2734; 20 U.S.C. 2761, 2762; 20 U.S.C. 3142; 20 U.S.C. 1232e)
$ 116d.34 How is an application for a 
subgrant reviewed?An SEA shall approve the application of an LEA only if it—(a) Complies with the requirements of title I of the A ct, all regulations that apply, and the provisions of the approved State annual program plan; and(b) Satisfies all other relevant requirements and criteria of approval that the SEA specifies.(20 U.S.C. 2761, 2762; 20 U.S.C. 2811)
§ 116d.35-116d.39 (Reserved]

Subpart E—■How Is a Subgrant Made to 
an Applicant?

§116d.40 How is the amount of a 
subgrant determined?An SEA shall determine the amount of a subgrant to an LEA based on the following criteria:(a) The number of children to be served.(b) The nature and scope of the proposed project.

(c) Any other criteria developed by the SEA relevant to matters of the State migrant education program, including its priorities concerning ages and grade levels of children to be served, areas of the State to be served, and types of services to be provided.(20 U.S.C. 2761, 2762)
§ 116d.4l What are the conditions under 
which a State may make a special 
arrangement for services?(a) General. A n SEA may make a special arrangement with a public or nonprofit private agency or agencies to carry out a project if the SEA determines that—(1) An LEA is unable or unwilling to conduct a project;(2) The arrangement would result in more efficient and economic administration of the State migrant education program; or(3) The arrangement would add substantially to the welfare or educational attainment of the migratory children who are eligible to be served.(b) Basis fo r determination. (1) An SEA,m ay determine that an LEA is unwilling or unable to conduct a project for the migratory children who are eligible to be served if—(1) The LEA fails to submit an application by the date established by the SEA; or(ii) The LEA fails to submit, after receiving any needed technical assistance from the SEA, an application that satisfies the criteria for approval established by the SEA.(2) The SEA shall—for each area of the State with a significant concentration of eligible currently migratory school-aged children—̂ either provide services directly, through a subgrant with an LEA, or through a special arrangment with a public or nonprofit private agency.(c) Requirements for a special 

arrangement. I f  an SEA makes a special arrangement for service through a public or nonprofit private agency, the SEA shall require that operating agency or apply for funds and administer its project in a manner consistent with the provisions relating to LEAs as subgrantees, as prescribed in subparts D , E, and F of these regulations.(20LU.S.C. 2761, 2762)
§§ 116d.42~116d.49 [Reserved]

Subpart F—What Conditions Must Be 
Met by the State and Its Subgrantees?

§ 116d.50 What are the program’s fiscal 
requirements?(a) General. A n SEA and its operating agencies shall comply with the

requirements of title I of the A ct and 45 CFR Part 116 (general title 1 provisions) relating to the—(1) Maintenance of fiscal effort;(2) Restriction limiting the use of program funds to the excess cost of projects;(3) Requirements that program funds supplement and not supplant non- Federal funds (except for those requirements implementing section 126(d) of title I of the Act);(4) Public control of funds; and(5) Use of program funds for staffing, parent council activities, training, planning grants, and cooperative projects.(b) State control o f funds. (1) 
Adjustm ent o f subgrants. To promote the efficient administration of the State migrant education program, the SEA shall issue a rule that permits die SEA to make appropriate adjustments to its subgrants and special arrangements to avoid paying funds to an operating agency in excess of that agency's actual needs.(2) Adjustm ent procedures.(1) These adjustments shall be based on periodic reports of the operating agency’s actual expenditures.(ii) Following an adjustment, the SEA may increase the funding of one or more other operating agencies that demonstrate a need for additional funds.(iii) An operating agency affected by an adjustment shall amend its project application to reflect that adjustment and shall note the adjustment in its final financial report.(c) Title and control o f property. (1) 
State control. Except as provided by paragraph (c)(2) of this section, and notwithstanding the requirements of 45 CFR Part 116 (general title I provisions), an SEA shall maintain title to and control over all property that is acquired with its migrant education funds.(2) Special requirements, (i) If a State law  requires that an agency of the State other than the SEA maintain title to, or control over, property that is acquired with migrant education funds, the SEA shall arrange for those functions to be carried out by the appropriate agency. That State agency shall then be responsible for the exercise of those functions.(ii) However, the SEA  shall retain the right to use, move, or otherwise dispose of this property in a manner designed to carry out most effectively the State migrant education program.(d) Source o f funds fo r State 
administration. (1) State adm inistrative 
funds. To administer its title I program for migratory children, the SEA  shall use funds provided under section 194 of title I of the A ct or section 510 of title V  of



22668 Federal Register / Vol,the A ct, whichever applies. It shall use these funds of perform those functions that are the same or similar to the administrative functions carried out by the SEA in connection with projects under 45 CFR Parts 116a (LEA projects in low-income areas), 116b (State agency projects for handicapped children), and 116c (State agency projects for neglected or delinquent children). These functions include the—(1) Preparation of the SEA’s monitoring and enforcement plan and annual program plan to be submitted to the Commissioner;(ii) Design, publication, and distribution to operating agencies of the application, evaluation, performance, and financial report forms, and the appropriate instructions;(iii) Provision of technical assistance to operating agencies in developing their applications;(iv) Review of applications and reports from operating agencies;(v) Monitoring of projects for compliance with the State migrant education program;(vi) Design, publication, and final preparation of the evaluation, performance, and financial reports that the SEA  submits to the Commissioner;(vii) Maintenance of fiscal control and accounting procedures;(viii) Dissemination of information; and(ix) Coordination of the State migrant education program—and facilitation of the coordination of local projects—with other public and private agencies.(2) Program funds. To administer its title ¡.program for migratory children, an SEA may use title 1 funds made available for State migrant education programs under section 141 of title I of the A ct only to perform those functions that are unique to the Migrant Education Program or that are the same or similar to the functions performed by LEAs in the State under 45 CFR Part 116a. These functions include the—(i) State-wide identification and recruitment of eligible migratory children;(ii) Interstate and intrastate coordination of the State migrant education program and its local projects with other State programs and local projects;(iii) Coordination of project level activities with other public and private agencies;(iv) Implementation of the migrant student record transfer system;(v) Processing of reports that are submitted by the operating agencies to the SEA;

45, No. 66 / Thursday, April 3, 1980(vi) Maintenance of inventories of property acquired with migrant education funds;(vii) Negotiation and awarding of contracts; and(viii) Evaluation activities of the State migrant education program other than the design of evaluation report forms and the final preparation of the SEA’s evaluation report to the Commissioner.(20 U.S.C. 2761, 2762; 20 U.S.C. 2844; 20 U.S.C. 3150)
§ 116d.51 How may funds be used?(a) General. An SEA may use funds made available for the State migrant education program under section 141 of title I of the Act only for the following:(1) To perform the functions described in § 116d.50(d)(2) of these regulations relating to administrative functions that are unique to the State migrant education program.(2) To support approved projects designed to meet die special educational needs of eligible migratory children. .(b) Types o f services. The projects referred to in paragraph (a)(2) of this section must be designed to meet the special educational needs of the migratory children eligible to be served, particularly any need for improvement in the basic academic subjects. The project’s services must be supplementary to those services provided with State and local funds. These projects may include the following types of services:(1) Academic instruction.(2) Remedial and compensatory instruction.(3) Bilingual and multicultural instruction.(4) Vocational instruction and career education services.(5) Special guidance, counseling, and testing services.(6) Preschool services.(7) Other educational services that are not available to eligible migratory children in adequate quantity or quality.(8) The acquisition of instructional materials—such as books and other printed or audiovisual materials—and equipment.(9) Other services that meet the purposes of the Migrant Education Program.(20 U.S.C. 2761, 2762)
§ 116d.52 [Reserved]
§ 116d.53 What is the requirement for 
coordination with other groups?An SEA shall plan and operate the activities in its annual program plan in coordination with—(a) Migrant and seasonal farmworker projects administered under Section 303

/ Rules and Regulationsof the Comprehensive Employment and Training A ct of 1973;(b) Migrant and seasonal farmworker projects administered under Title IV  of the Economic Opportunity A ct of 1964; and(c) Projects of any other group or agency that provides benefits or services to migrants.(20 U.S.C. 2761, 2762; 20 U.S.C. 2734)
§ 116d.54 What is the requirement for 
coordination among projects and with 
other State programs?An SEA shall develop and implement a plan to promote continuity in the education of eligible migratory children. The SEA shall include in this plan appropriate procedures for—(a) Coordinating projects within the State. This may include the interdistrict transfer of course credits and the intrastate sharing of project planning, evaluation, curricular, and staff training materials;(b) Coordinating the State migrant education program with similar programs in other States. This may include the interstate transfer of course credits and the interstate sharing of program planning, evaluation, curricular, and staff training materials; and(c) Using fully the migrant student record transfer system, including the transfer—In an appropriate manner according to instructions of the Commissioner—of the most current academic, health, enrollment, and withdrawal information available for the children served.(20 U.S.C. 2761, 2762)
§ 116d.55 What are the requirements for 
parental involvement?(a) General. An SEA shall take the necessary steps to assure effective parental involvement throughout the State migrant education program.(b) Requirements for an operating 
agency advisory council. An SEA shall require each operating agency toll)  Solicit actively parentalinvolvement in the planning, operation, and evaluation of its project; and(2) Establish and consult a parent advisory council.(c) Requirements for the State 
advisory council. An SEA shall—(1) Solicit actively parental involvement in the planning, operation, and evaluation of its State migrant education program; and(2) Establish and consult a parent advisory council.(d) General council requirements. (1) Each State and operating agency parent advisory council must be composed of people who know the needs of migratory children.



Federal Register / V o l. 45, N o. 66 / Thursday, A p ril 3, 1980 / R ules and R egulations 22669(2) To the extent possible (considering factors such as the duration of the project or the continuing availability of council members), the membership o f each council must be elected by parents of eligible migratory children.(3) A  majority of the members of each council must be parents of children who are being served or who are eligible to be served.(4) An SEA and each operating agency shall give its parent advisory council the responsibility for advising it with respect to the planning, implementation, and evaluation of the State program or the local project, whichever applies.(5) An SEA and each operating agency shall provide, without charge, to its parent advisory council and, upon request, to each member of its parent advisory council, a copy of the title I migrant education statute and any applicable Federal or State regulations or guidelines.(6) An SEA and each operating agency shall provide, without charge, to its parent advisory council any report resulting from Federal or State auditing, monitoring, or evaluation of the State program or the local project, whichever applies.(7) An SEA and, to the extent possible, each operating agency shall provide a program for training the members of its advisory council to carry out their responsibilities. The training program—(i) Must be planned in full consultation with members of the parent advisory council;(ii) Must provide each member of the advisory council with appropriate training materials; and(iii) May be supported by migrant education funds, including the expenses associated with the attendance of members at training sessions.(8) An operating agency that provides services on a State-wide basis need not create its own advisory council.However, that agency shall consult the State parent advisory council required by paragraph (c) of this section.(20 U.S.C. 2761, 2762; 20 U.S.C. 2735)
§ 116d.56 How is the eligibility of a 
participating child documented?(a) Basic requirement. An SEA or an operating agency may not count a child under § 116d.20 or provide program services to that child until the agency has-—(1) Determined that the child is either a currently or formerly migratory child as defined under § 116d.3(d); and(2) Made a written record of the basis on which the child’s eligibility was determined.

(b) Informational basis. (1) In determining eligibility, an SEA or an operating agency may rely on credible information from any source, including that provided by the child or his or her parent or guardian.(2) An SEA or an operating agency is not required to obtain documentary proof of either the child’s eligibility or civil status from the child or his or her parent or guardian.(20 U.S.C. 2761, 2762)
§ 116d.57 What is the requirement for 
comparable access for migratory children?(a) Basic requirement. In order to participate in the State migrant education program, an LEA shall provide migratory children with access to State and locally funded educational facilities and services comparable to those ordinarily provided to non- migratory children living in the attendance area in which migratory children are being served.(b) Relation to other requirements.The provisions of paragraph (a) of this section do not modify—(1) The requirements of 45 CFR Part 116 (general title I provisions) relating to supplanting State and local fimds and services that the applicant is required by law to provide to all children or specifically to migratory children; or(2) The requirement in 45 CFR Part 116a relating to the maintenance of comparability in school attendance areas conducting projects that are funded under 45 CFR Part 116a and that serve migratory children.(c) Definition o f comparable access. The requirements of paragraph (a) are satisfied only if an LEA gives migratory children access to all State or locally funded instructional, health, nutritional, transportation, and other services on the same basis as the LEA provides to non- migratory children residing in the attendance area where migratory children are being served.(20 U.S.C. 2761, 2762)

§ 116d.58 Under what conditions may 
services be provided to preschool and 
formerly migratory children?(a) Preschool migratory children. (1) An SEA may support a project that provides instructional or supporting services to preschool migratory children if the participation of these children does not—(1) Prevent the participation of school- aged migratory children; or(ii) Dilute the effectiveness of the State migrani education program for these school-aged children.(2) An instructional project that is designed to meet the special educational

needs of preschool migratory children is 
a project that is—(i) Comprised primarily of activities designed to increase the children’s readiness for instruciton in the basic academic skills;

(ii) Limited to children who are under 
the age at which public elementary 
education is provided under State law; 
and

(iii) Conducted by or under the direct 
supervision of a person who is qualified 
under State law to conduct the activities 
referred to in paragraph (a)(2)(i).

(b) Form erly migratory children. (1) 
An SEA may support a project that 
provides instructional or supporting 
services to formerly migratory children 
if the participation of those children 
does not—

(1) Prevent the participation of 
currently migratory children of the same 
age group (i.e., preschool or school- 
aged); or

(ii) Dilute the effectiveness of the 
State migrant education program for 
those currently migratory children.

(2) A  formerly migratory child may 
participate in a project that—

(i) Also includes currently migratory 
children; or

(ii) Includes only formerly migratory 
children.

(c) Service priorities. An SEA and its 
operating agencies shall serve eligible 
migratory children—according to their 
needs—in the following order:

(1) School-aged currently migratory 
children.

(2) School-aged formerly migratory 
children.(3) Preschool currently migratory children.(4) Preschool formerly migratory children.
However, if in order to provide title I 
instructional services to school-aged 
currently migratory children, it would be 
necessary to provide day care or similar 
services to preschool-aged currently 
migratory children, and no other funds— 
other than title I fimds—are available 
for that purpose, an SEA or an operating 
agency may provide title I instructional 
services instead of day care services to 
those preschool children as if those 
children had a priority higher than 
school-aged formerly migratory children. (20 U.S.C. 2761, 2762)
§ 116d.59 Under what conditions may 
supporting services be provided?

(a) General. An SEA or an operating 
agency may provide health, nutritional, 
social, or other supporting services with 
migrant education funds if—

(1) These services are necessary to 
enable eligible migratory children to
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participate effectively in instructional services; and(2) In the case of an operating agency, that agency has first—(1) Requested assistance from the SEA in locating and using other Federal and State programs to provide these services; and(ii) Determined that funds or services from other programs are not available or are inadequate to meet the needs of the participating migratory children.(b) D ay care services. (1) Condition 
for approval. An SEA or an operating agency may provide day care services for eligible migratory children only as a supporting service to eligible preschool or school-aged migratory children and only with the specific approval of the Commissioner.(2) Request to the Commissioner. An SEA that desires to use program funds for day care services shall include a request in its annual program plan and shall provide adequate information to allow the Commissioner to determine that the proposed day care services are—(i) Not available from any other source;(ii) Necessary to enable eligible preschool or school-aged migratory children to receive instructional services supported under title I; and(iii) Not extravagant in relation to—(A) The costs;(B) The number of children who will receive day care services; and(C) The effect that the availability of these services will have on the participation of eligible migratory children in instructional services supported by title I funds.(20 U.S.C. 2761, 2762; 20 U.S.C. 2734)
Subpart G—What Are the Administrative 
Responsibilities of the State?

§ 116d.60 The State is responsible for 
reviewing and approving applications.(a) State review  and approval. An SEA shall review all applications from operating agencies and may approve only those that—(1) Satisfy the criteria established by the SEA; and(2) Comply with the requirements of title I of the A ct, all regulations that apply, and the provisions of the approved State annual program plan.(b) Copy to the Com m issioner. If the Commissioner requests a copy of an approved application, including any amendment, the SEA shall send that copy within 10 days of the request.(20 U.S.C. 2701, 2762; 20 U.S.C. 2611)

§ 116d.61 The State is responsible for 
monitoring and enforcement[See the Title I General Provisions - Regulations (45 CFR Part 116).]
§ 116d.62 Under what conditions must the 
State withhold funds?[See the Title I General Provisions Regulations (45 CFR Part 116).]
§ 116d.63 How must the State conduct 
and resolve audits?[See the Title I General Provisions Regulations (45 CFR Part 116).]
§ 116d.64 How must the State resolve 
complaints?(a) General. An SEA shall develop and implement procedures—for resolving complaints—that comply with all of the requirements prescribed by 45 CFR Part 116 (general tide I provisions).(b) Special procedure. An SEA shall establish an appropriate accelerated procedure for resolving complaints regarding short-term migrant education projects—such as those that operate for fewer than 90 days.(c) Com m issioner’s  review . The Commissioner may review an SEA’s resolution o f a complaint. The procedures governing the Commissioner’s review o f an SEA’s resolution of a complaint where published in the Federal Register on October 23,1979 (44 FR 61109). After the review, the Commissioner may, when appropriate—(1) Issue an order to the SEA prescribing additional actions to be taken by that agency; or(2) Implement a special arrangement as stated under § 116d.24.(20 U.S.C. 2761, 2762; 20 U.S.C. 2815; 20 U.S.C. 3147)
§ 116d.65 How must the State evaluate 
the program?(a) General. An SEA shall submit to the Commissioner an annual report evaluating the effectiveness of its Statewide migrant education program.(b) Sampling. To minimize the reporting burden on projects, the SEA may select each year a representative sample of projects, schools, and children to participate in the State-wide evaluation. The selection of this sample must be done in accordance with any criteria published by die Commissioner.(20 U.S.C; 2761, 2702; 20 U.S.C. 2822; 20 U.S.C. 3141; 20 U.S.C. 1232d)

§§ 116d.64-f16d.69 [Reserved].

Subpart H—What Compliance 
Procedures Are Used by the Office of 
Education?
§ 116d.70 Under what conditions does the 
Commissioner withhold funds?If the Commissioner determines that an SEA has failed substantially to comply with the requirements of the A ct, any regulations that apply, or the provisions of the approved State annual program plan, the Com m issioner-fa) Shall withhold title I migrant education funds from that SEA in accordance with section 186 of title I of the A ct and Section 435 of the General Education Provisions Act; or(b) May enter into a compliance agreement with the SEA in accordance with section 186 of title I of the Act; or(c) May issue a cease and desist order to the SEA in accordance with Section 454 of the General Education Provisions A ct.(20 U.S.C. 2761, 2762; 20 U.S.C. 2836; 20 U.S.C. 1234b,1234c)
§§ 116d.71-116d.79 [Reserved]Note.—This appendix to Part 116d will not be published in Title 45 of the Code of Federal Regulations.Appendix—Summary of Comments and ResponsesThe following is a summary of the comments received on the notice of proposed rulemaking (NPRM)—for the Migrant Education Program—published on May 14,1979. Each comment is followed by a response that indicates any change that has been made or why no change is considered necessary. Specific comments are arranged in order of the sections of these final regulations to which they pertain.§ 116d.3 What definitions apply to the 
migrant education program?

Comment. One commenter requested 
a clarification of the term “personal 
subsistence,’’ as used in the definitions 
of "agricultural activity” and "fishing 
activity.”

Response. No change has been made. However, as explained in the “Summary of Comments and Responses” published with the previous final regulations of November 13,1978 (at 43 FR 52684), "personal subsistence” means that the agricultural items are produced or fish or shellfish are caught for direct consumption by the worker and his or her family—rather than produced or caught for wages or other income.
Com m ent One commenter 

recommended that the "cultivation and 
harvesting of trees” be defined
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Response. No change has been made. The statute extends program eligibility only to the children of workers involved in either agriculture or fishing. However, Senate Report No. 95-856,95th Congress, 2d Session at 24, explains that “migratory workers involved in the cutting and harvesting of timber are within the definition of migratory ‘agricultural workers.’ ”
Comment. Two commenters recommended that the processing of trees (that is, the operation of lumber mills) be included as a qualifying occupation under “agricultural activity.”
Response. No change has been made. Senate Report No. 95-856, 95th Cong, at 24, indicates that only the “cutting and harvesting of timber” are intended to be included under the definition of “agricultural activity.” By including workers who are involved in industrial processing activities, the program would risk serving large numbers of children outside of the group Congress intended to be served.
Comment. Two commenters recommended that the definitions of “currently migratory child,” "migratory agricultural worker,” and “migratory fisher” be revised to provide that moving from one school attendance area to another qualifies a child or worker as migratory. These commenters pointed out that children and workers may move from place to place within very large school districts.
Response. No change has been made. This recommendation has not been adopted for the reasons given in the preamble to the interim final regulations (at 42 FR 36078) and in the “Summary of Comments and Responses” published with the previous final regulations (at 43 FR 52683). The legislative history of the Migrant Education Program indicates that Congress generally intended the program to serve children who migrate from school district to school district (Conference Report No. 93-1026, 93d Cong., 2d Sess. 142-143). It was the belief of Congress that these children suffer the greatest ill-effects of mobility because different school districts are administered separately and generally provide different curricula.However, the definitions do continue to cover children and workers who migrate from one school administrative area to another in States that are comprised of a single school district.
Comment. One commenter recommended that a child who moves only during periods of time when school is not in session should not qualify as a “currently migratory child.”

Response. No change has been made. The Commissioner has no authority to regulate with respect to the time of the year during which a child migrates.
Comment. Two commenters recommended that the period of eligibility for a “formerly migratory child” should be changed. One commenter recommended reducing the period of eligibility to 2 or 3 years; the other commenter recommended a reduction to one year.
Response. No change has been made. The eligibility of a child as a “formerly migratory child” for up to 5 years is statutory.
Comment. One commenter requested a clarification of the phrase “to enable him or her to obtain temporary or seasonal employment” as used in the definitions of “migratory agricultural worker” and “migratory fisher.” More specifically, this commenter asked whether a person would actually have to secure the agricultural or fishing employment in order to qualify as an eligible worker.
Response. No change has been made. The phrase “to enable him or her to obtain temporary or seasonal employment” refers only to the intent to obtain employment. A s stated in the preamble to the program’s interim final regulations (at 42 FR 36078), the Commissioner considers a person to be migratory if that person moves from one school district to another in order to secure seasonal or temporary agricultural or fishing employment, regardless of whether the employment is actually secured.§ 116d.l0 What documents must a 

State submit to receive a grant?
Comment. One commenter recommended that the State program plan be required only once every three years.
Response. No change has been made. Section 141(a) of title I of the A ct states that a State educational agency (SEA) is eligible to receive a grant—annually— "upon application.” Therefore, an application document must be submitted for grant awards under this program. Furthermore, section 510 of title V  of the A ct (State administration requirements for both title I and title IV  programs) describes the plan for the Migrant Education Program as “the annual application submitted under Section 142 of this A ct.”
Comment. One commenter recommended that a State monitoring and enforcement plan be required annually.
Response. No change has been made. Section 171(a) of title I of the Act requires the submission of a State

monitoring and enforcement plan at least once every three years. W hile the statute gives the Commissioner the authority to require the submission of this plan more frequently than once every three years, the Commissioner does not believe that there is a sound programmatic reason for doing so.The State monitoring and enforcement plan merely describes how the SEA will monitor projects and enforce compliance with legal requirements, and does not include the types of information that need to be reviewed by the Commissioner annually—such as numbers of children, the needs of those children, types of services to be provided, and the cost of those services. A ll of this information is provided in the annual program plan.
Comment. One commenter recommended that the SEA be required to consult more fully with local educational agencies (LEAs) in the development of the State annual program plan.
Response. No change has been made. Public participation requirements governing the development of the annual program plan are included in the Education Division General Administrative Regulations (EDGAR), and provide for the participation of advisory committees, local agencies, interest groups, and experienced professionals.
Comment. One commenter recommended that an amendment to a State annual program plan should not be 'required to undergo the same review and approval process as the original plan itself.
Response. No change has been made. The EDGAR govern the amendment of annual program plans. Basically, those rules require an SEA to follow the same procedures in amending its annual program plan as it followed in developing it initially. However, an amendment is required only if the changes are “significant and relevant"— in which case it is appropriate to subject an amendment to full consideration.

%116d.l4 How  is  a State’s  annual 
program plan review ed?

Comment. One commenter recommended that the Commissioner use “experts” to review State annual program plans.
Response. No change has been made.It is not the purpose of program regulations to regulate the administrative procedures of the Office of Education. However, the Commissioner is planning to use “experts” in migrant education to review State annual program plans. That



review is described in § 116d.l4 of these regulations.§ 116d.20 How  is  the amount available 
for a State grant determ ined?

Comment Seven commenters recommended that the Commissioner should not lim it by placing a "cap” on title I State agency program funding, the fiscal growth of the Migrant Education Program. These commenters recommended maintaining the full funding for the program "off-the-top" of the total title I appropriation.
Response. No change has been made. Under section 193 of the title I statute, all title 1 State agency programs— including the Migrant Education Program—continue to be fully funded “off-the-top” of the total title I appropriation.
Comment. Thirty-two commenters recommended that the funding formula be expanded with respect to the age range of migratory children who are eligible to be counted for funding. Five of these commenters recommended expanding the funding formula to include migratory children aged 18-21 years old; twenty-seven commenters recommended including preschool-aged migratory children in the funding formula.
Response. No change has been made. The funding formula—including the counting of only those migratory children aged 5 through 17 years—is statutory.
Comment. One commenter recommended increasing the amount of title I administrative funds that are provided to an SEA to administer its migrant education program.
Response. No change has been made. The amount of title I administrative funds that an SEA is eligible to receive is statutory (section 194 of title I of the Act). . .However, the statute does not specify what portion of the funds authorized under section 194 is to be used for each of the various title I programs. Because the SEA both administers and carries out its program for migratory children, it may also perform a number of administrative type activities, such as those listed in § 116d.50(d)(2), that are performed by LEAs for programs under 45 CFR Part 116a (educationally deprived children) or by other State agencies for programs under 45 CFR Part 116b (handicapped children) and 45 CFR Part 116c (neglected or delinquent children). These activities may be charged to program funds even though they are "administrative” in nature.Furthermore, the Education Amendments of 1978 did increase the amount of administrative funds to be

provided, generally, to each SEA to the greater of $225,000 or 1.5 percent of the State’s total of Title I allocations.
Comment. One commenter requested that the funding formula for the Migrant Education Program be explained in detail in the program’s regulations.
Response. No change has been made. Section 116d.20 provides a general explanation of how the total grant amount available to an SEA is determined. However, for clarification, a more detailed explanation of how State grant amounts are determined is provided here.(a) A  State is credited with one residency day for each day (during the calendar year period) that a migratory child resides in that State. Residency days for each migratory child are determined on the basis of that child’s enrollment data in the migrant student record transfer system (MSRTS).(b) A  State’s total of accumulated residency days is divided by 365 (each group or 365 accumulated residency days equals one full-time equivalent (FTE) migratory child).(c) A  State’s total FTE of migratory children is then multiplied by 40 percent of die State’s per pupil expenditure rate (adjusted to not less than 40 percent of 80 percent nor more than 40 percent of 120 percent of the national average per pupil expenditure rate).(d) An additional amount (based on a State’s enrollment of summer program migratory children and the duration of those summer program enrollments) is then added. That additional amount is added in consideration of “the special needs of . . .  . children for summer programs and the additional costs of operating such programs during the summer.”The computed amount becomes the total amount available to that State for its title I migrant education grant, unless that State’s computed amount results in an amount less than the State received in the prior fiscal year. Section 157 of title I of the A ct provides that no State migrant education program shall receive in any fiscal year—through and including fiscal year 1982—less than 100 percent of the amount that it received in the prior fiscal year.Furthermore, the Commissioner is authorized by section 142(c) of title I of the A ct to use all or part of the amount available to an SEA  to make a special arrangement with another agency for services to migratory children. Since fiscal year 1969, the Commissioner has withheld a proportionate amount of each State’s entitlement to fund the m igrant student record transfer system. The remaining amount is then made available to each SE A .

Comment. Ten commenters requested a clarification of the "special summer formula” described in § 116d.20(b). Five of those commenters requested that the regulations include the formula itself.
Response. No change has been made. Section 116d.20(b) provides a general explanation of die objective of the “special summer formula” and the adjustment factor. A s new data become available to the Commissioner from year to year, the adjustment factor may be changed based on "the best available information about the costs of operating summer projects.” However, as § 116d.20(b) also states, the adjustment factor to be used each year will be announced, in advance, in the Federal Register.
Comment. One commenter 

recommended that the Comissioner 
establish some additional requirements 
to be imposed on SEAs that accept the 
additional funds generated by the 
special summer formula. One suggestion 
was that an SEA be required to conduct 
a summer project of a prescribed 
duration.

Response. No change has been made. 
The title I statute and these regulations 
make it clear that each SEA is charged 
with the responsibility to determine the 
special educational needs of the eligible 
migratory children and to design 
appropriate projects to meet those 
needs. It is expected that an SEA will 
design its summer projects in that same 
manner. No requirements beyond those 
generally imposed for other types of 
projects are warranted.

However, the Commissioner does 
interpret the statute as authorizing a 
denial of die additional funds generated 
by the special summer formula to an 
SEA that does not conduct a summer 
project at all.1 116d.22 How  are excess funds 
reallocated?

Comment. One commenter 
recommended that the Commissioner 
not be authorized to reallocate funds. 
Two commenters urged that the 
Commissioner’s reallocation authority 
be maintained.

Response. No change has been made. Section 141(b) of title I of the A ct authorizes the Commissioner, in the event it is determined that the amount available to a State exceeds its requirements, to "allocate such excess, to the extent necessary, to other States, whose total of grants under this sentence would otherwise be insufficient for all such children to be served in such States.”
Comment. One commenter 

recommended that the Commissioner 
not consider reallocating part of a
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Response. No change has been made. The Commissioner believes that a 15 percent carryover of funds for two consecutive years is an appropriate amount to initiate consideration of the reallocation of part of these funds—as excess funds.It is important to note that the repeated occurrence of a 15 percent carryover merely triggers the Commissioner’s consideration of the reallocation of funds.Furthermore, § U6d.22(c) explains that the Commissioner notifies an SEA if a reallocation is being considered, and the SEA is provided with an opportunity “to explain why a reallocation is not warranted.” Therefore, if an SEA can demonstrate that it has a genuine need for all of its grant funds and that those funds will be used for current-year program services, the Commissioner may determine that a reallocation is not warranted. < .§ 116d.23 Under what conditions m ay 

the Com m issioner make a special 
arrangement for services?

Comment. One commenter recommended that the Commissioner should not be authorized to “by-pass” an SEA. Conversely, another commenter recommended that the Commissioner’s “by-pass” authority (authority to implement a special arrangement for services) be retained.
Response. No change has been made. The Commissioner’s authority to "bypass" an SEA to provide program services is statutory. Section 142(c) of title I of the A ct states that “If the Commissioner determines that a State is unable or unwilling to conduct educational programs for migratory children. . .  or that it would result in more efficient and economic administration, or that it would add substantially to the welfare or educational attainment of such children, he may make special arrangements with other public or nonprofit private agencies to carry out the purposes of this section.”
Comment. Three commenters requested that parents and agencies be provided with a specific mechanism through which they can petition either the Commissioner or an SEA to implement a special arrangement for services.
Response. No change has been made. The Commissioner does not believe that the creation of district and possibly

restrictive petition procedures was warranted. The existing complaint resolution procedures—at both the Federal and State levels—are flexible enough to serve as an effective means through which a request for a special arrangement may be made.§ 116d.30 What documents must an 
applicant submit to receive a subgrant?

Comment. One commenter recommended that the Commissioner continue to require the submittal, to the Office of Education, of all approved applications for subgrants.
Response. No change has been made. The Migrant Education Program is both administered and operated by SEAs.In the event of a subgrant to an LEA or a special arrangement with another agency to conduct program services, the SEA is fully responsible for reviewing and approving the appropriate application for funds. However, the Commissioner is authorized to regulate with respect to the minimum requirements of an application for a subgrant, and has done so in § 116d.32 of these regulations. The Commissioner believes that an application for a subgrant, submitted in accordance with the requirements of subpart D of these regulations (How Does An Agency Apply to the State for a Subgrant?), will provide an SEA with adequate information to determine whether the proposed project complies with applicable regulations and statutes, as well as to evaluate its promise of success in meeting the special educational needs of the children.Furthermore, the Commissioner is interested in reducing, when reasonable, the paperwork burden imposed on grantees.The Commissioner is authorized, of course, to oversee the plan and operation of a project conducted by an operating agency. Therefore, § 116d.60 of these regulations requires that “If the Commissioner requests a copy of an approved application, the SEA shall send that copy within 10 days of the request.”§ 116d.32 What provisions are required 

in an application for a subgrant?
Comment. One commenter recommended that the Commissioner should prescribe more detailed requirements for subgrant applications.
Response. No change has been made. The Commissioner believes that the requirements imposed by § 116d.32 dealing with applications for subgrants are sufficient to permit the SEA to review each application appropriately.As § 116d.32(j) states, the SEA may

require "any other relevant information” that it needs to evaluate the application.§ 116d.40 How  is the amount o f a 
subgrant determined?

Comment. One commenter requested a clarification of the “formula” through which an SEA distributes program funds to operating agencies.
Response. No change has been made. There is no “formula” through which an SEA is required to distribute program funds to operating agencies. Section 116d.40 provides a general explanation of the criteria with which an SEA may determine the amount of a subgrant to an LEA. This section provides workable and flexible standards for the SEA.§ 116d.41 What are the conditions 

under which a State m ay make a special 
arrangement fo r services?

Comment. Three commenters asked whether an SEA is authorized to provide services through an agency other than an LEA.
Response. No change is required by this comment. Section 116d.41 states clearly that an SEA “may make a special arrangment with a public or nonprofit private agency or agencies to carry out a project.”
Comment. Thirteen commenters requested a clarification of the circumstances under which an SEA should consider "by-passing” an LEA and conducting services through a special arrangement with another agency.
Response. A  change has been made. Section 1164.41 now includes some further clarification of the circumstances in which an SEA should consider conducting services through a special arrangement with an agency other than an LEA.This section now indicates that an SEA may determine that an LEA is “unwilling” to conduct a project if the LEA does not submit an application by the date established by the SEA. In addition, the SEA may determine than an LEA is “unable” to conduct a project if it does not submit, after any needed technical assistance from the SEA, an application of sufficient quality to satisfy the SEA’s criteria for approval.Furthermore, § 116d.41 now states that in accordance with its obligation under § 116d.l2(d)(2) to serve “all significant concentrations of currently migratory school-aged children in the State,” an SEA shall either provide services directly or implement a special arrangement for services when the nonparticipation of an LEA affects a "significant concentration” of eligible, currently migratory school-aged children.
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§ 116d.51 How  m ay funds be used?

Comment. Ten commenters recommended that § 116d.51(b) emphasize instruction in the basic academic subjects, as emphasized in § 116d.39(b) of the previous final regulations. These commenters also suggested that the listing of authorized services in § 116d.51(b) be re-ordered to emphasize academic instruction.
Response. A  change has been made. Section 116d.51(b), in referring to appropriate types of project services, now includes the phrase “particularly any need for improvement in the basic academic subjects.” Also, the listing of suggested types of services has been reordered to give emphasis to basic academic instruction.
Comment. Two commenters recommended that the Commissioner require all State programs to include instruction in several selected, standard disciplines.
Response. No change has been made. The Migrant Education Program is a supplementary, compensatory educational program intended to address “the special educational needs o f. . . migratory children particularly any need for improvement in the basic academic subjects.” The determination of the special educational needs of the migratory children who will participate is die responsibility of each SEA, as is the design of the programs and projects to meet those needs.
Comment. One commenter 

recommended that these regulations 
encourage “non-pullout" services 
(services provided in the regular 
classroom).

Response. No change has been made. The title 1 statute and these regulations make it clear that each SEA is charged with the responsibility to determine the special educational needs of the eligible migratory children and to design appropriate programs and projects to meet those needs.It is not the intent of these regulations nor of the statute to limit unduly the options of educational agencies with respect to the timing and approaches to be taken in the development of special migrant education instructional activities. The Commissioner supports fully the use of “non-pullout” services, when appropriate.It should be noted, however, that when special migrant education services are provided in the regular classroom, special precautions must be taken to assure that these services are not diluted by the presence of non-migratory children. Migrant Education Program services must be planned, conducted, and directed for the sole benefit of

migratory children selected to participate in the project.
Comment. Two commenters suggested 

that these regulations should encourage 
the provision of “summer-term” 
services.

Response. No change has been made. 
The title I statute and these regulations 
make it clear that each SEA is charged 
with the responsibility to determine the 
special educational needs of the eligible 
migratory children and to design 
appropriate programs and projects to 
meet those needs. Those needs may 
require the use of summer-term projects.However, the Commissioner will encourage indirectly the establishment of summer-term projects through the availability of additional special funds based on the enrollment of eligible migratory cliildren during the summer. Furthermore, the Commissioner interprets the statute as authorizing a denial of the additional funds generated by the “special summer formula”—as explained in § 116d.20(b)—to an SEA that does not provide summer-term services.

Comment. One commenter 
recommended that the regulations 
prohibit the payment of “stipends” to 
participating students.

Response. No change has been made. Section 141(a) of title I of the Act provides that migrant education funds must be used “to establish or improve . . . programs of education for migratory children.”
Standing alone, the payment of money 

to a migratory child has no educational 
content and does not address directly 
his or her educational needs. However, 
if a payment were integrally related to a 
program of educational services— 
perhaps as part of a work-study 
project—such a payment might be 
permitted. Depending upon the facts of 
the case, the payment of money might be 
said to have educational content in its 
own right.In addition, any payment would have to be “necessary to enable eligible migratory children to participate effectively in instructional services,” as required by § 116d.59(a) of these regulations, and would be subject to the requirement that the expenditure be “necessary and reasonable” according to the standards of appendix C  (Principles for determining costs applicable to grants and contracts with State and local governments) that apply to the Migrant Education Program through 45 CFR § 74.171 of the HEW  Grants Administration Regulations.

For example, under these standards, 
migrant education funds could not be 
used to pay stipends to migratory 
children merely to encourage them to

attend educational programs that they are required to attend under State law.
Comment. A  number of commenters recommended that the Commissioner require bilingual and multicultural instructional services when the linguistic circumstances of the children to be served warrant them. More specifically, seven commenters said that bilingual or multicultural instruction should be required; 12 commenters recommended that these regulations require the employment of bilingual or multicultural teachers and other staff members; 10 commenters recommended that these regulations require programs to follow the procedures outlined in the “Task Force Findings Specifying Remedies Available for Eliminating Past Educational Practices Ruled Unlawful Under Lau v. N ichols," of HEW ’s Office for Civil Rights.
Response. A  change has been made. The provision for a needs assessment— in § 116d.l2(b)(3) of these regulations— now includes a requirement that the State annual program plan also "demonstrate that the SEA has obtained an accurate assessment of the cultural and linguistic backgrounds of the children.” This requirement is based on the statutory requirement that a State’s program be designed to meet the special educational needs of the children.This language has been continued from the program’s previous final regulations. Section 116d.l2(b)(3) also requires! that the assessment include a description of “the educational needs of the children. . . with respect to . . . speaking ability in English.”Section 116d.l2(b}(5)—-relating to instructional services—retains the requirement that the State plan include a description of how the SEA ensures that “no migratory child is prevented from benefiting fully from the services provided because he or she does not speak English or has limited English language skills.”Also, § 116d.32(i) retains the requirement that an application for a subgrant include “a description of how the LEA ensures that no eligible migratory child will be prevented from benefiting fully from the project’s services because he or she does not speak English or has limited English language skills.”Section 116d.51(b) retains the suggestion that “bilingual and multicultural instruction” is appropriate for support with migrant education funds.The A ct, however, does not authorize, and Section 432 of the General Education Provisions A ct forbids, the Office of Education to require any particular type of curriculum, program of
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instruction, or staff. Certainly, bilingual 
or multicultural modes of instruction 
may be appropriate when the children to 
be served have particular linguistic 
needs; however, other curricular 
responses may also be appropriate.It is an SEA’s responsibility under § 116d.l2(b)(3) to assess the linguistic needs of die children to be served and to devise an educational program appropriate to meet those needs.§ 116d.53 What is  the requirement fo r  
coordination with other groups?

Comment. Six commenters made general recommendations to strengthen the coordination of a State migrant education program and its local projects with the programs and services of other agencies.
Response. No change has been made. 

The Commissioner believes that the 
requirements—for coordination with 
other agencies—in these regulations are 
adequate, and that additional 
regulations such as the prescribing of 
specific criteria—applicable in all 
situations—are not warranted.Section 116d.53 requires an SEA to "plan and operate. . . activities. . .  in coordination w ith. . . migrant and seasonal farmworker projects administered under Section 303 of the Comprehensive Employment and Training Act of 1973 . . .migrant and seasonal farmworker projects administered under title IV of the Economic Opportunity Act of 1 9 6 4 . . .  and. . . projects of any other group or agency that provides benefits or services to migrants." Section 116d.l2(b)(ll) requires an SEA to describe those coordination efforts in its State plan.Section 116d.32(h) requires an LEA, in its application for a subgrant, to describe “how the LEA will comply with section 124(f)(1) of title I of the Act concerning coordination with other agencies.”Section 116d.50(d)(l) authorizes the use of title I administrative funds for the “coordination of the State migrant education program—and facilitation of the coordination of local projects—with other public and private agencies."

Section 116d.50(d)(2) authorizes the use of Migrant Education Program funds for 
“coordination of project level activities 
with other public and private agencies."Finally, § 116d.59(a)(2)(i) requires an operating agency—before providing any supporting service with migrant education funds—to first “ [request] assistance from the SEA in locating and using other Federal and State programs to provide these services.”

§ 116d.54 What is  the requirement fo r  
coordination among projects and with 
other State programs?

Comment Sixteen commenters made 
general recommendations to strengthen 
the requirements for interstate and 
intrastate coordination of programs and 
projects—such as the interdistrict and 
interstate transfer of course credits and 
the sharing of program documents.

Response. No change has been made 
to § 116d.54. However, § H6d.24 of these 
regulations now discusses in further 
detail the types and scope of projects 
that the Commissioner might consider 
funding under section 143 of title I of the 
Act. These projects include activities 
relating to the transfer of school records, 
parental involvement, resource centers, 
identification and recruitment of 
children, secondary school services 
(including the transfer of course credits), 
information dissexpination, and staff 
development. These types of projects, 
which will be conducted through grants 
or contracts with the Office of 
Education, should produce significant 
improvements to the interstate and 
intrastate coordination of projects.Also, these regulations retain a number of other provisions that require an SEA to coordinate its State program and local projects with other programs and projects. Section 116d.l2(b)(8) requires an SEA to include in its State plan a description of “its efforts for ensuring continuity in the education of migratory children through. . . working cooperatively with other States. . . requiring its operating agencies to cooperate with one another. . . a n d .  . . using fully the migrant student record transfer system.”Section 116d.54 requires each SEA to “develop and implement a plan to promote continuity in the education of eligible migratory children.” That section also requires “the S E A . . .  [to]
. . . include in this plan appropriate 
procedures for. . . coordinating projects 
within the State. . . includpng]. . .  the 
interdistrict transfer of course credits 
and the intrastate sharing of project 
planning, evaluation, curriculum, and 
staff training materials . . . coordinating 
the State migrant education program 
with similar programs in other States 
. . . and. . . using fully the migrant 
student record transfer system.”Finally, § 116d.50(d)(2) authorizes the use of migrant education'funds for the “interstate and intrastate coordination 
of the State migrant education program and its local projects.”

Comment. Five commenters 
recommended that these regulations 
require full use of and participation in 
the migrant student record transfer

system—by all participating SEAs and operating agencies.
Response. No change has been made. Section 116d.l2(b)(8) requires an SEA to include in its State program plan a description of its plan for “ensuring continuity in the education of migratory children through. . . using fully the migrant student record transfer system, including the transfer of the most current academic, health, enrollment, and withdrawal information available for the children served."Section 116d.54 reinforces that requirement through a parallel provision that requires full use of the migrant student record transfer system to be part of the SEA’s “plan to promote continuity in the education of eligible migratory children.”
Comment Seven commenters recommended that the types of interstate coordination projects to be considered for funding under section 143 of title I of the Act should be further defined.
Response. A  change has been made. Section 116d.24 now includes a much more detailed discussion of the types and scope of projects to be considered for funding under section 143.
Comment. Two commenters recommended that the requirement that the Commissioner consult with the States—with respect to projects funded under section 143 of title I of the Act— * be strengthened.
Response. A  change has been made. Section 116d.24(e) now states that “the Commissioner consults fully with the SEAs participating in the Migrant Education Program with respect to the types of projects to be conducted, the priority of funding for these projects, the evaluation of existing projects, and die continuation, expansion, or termination of existing projects."§ 116d.55 What are the requirements 

fo r parental involvem ent?
Comment. Eighty-three commenters spoke of the need to strengthen the requirements relating to parent advisory councils (PACs). Some of the comments were general recommendations; others included recommendations to provide for the election of council members by the parents, to establish interstate parent advisory councils, and to require that program plans and applications be “ isigned off” by the agency’s parent advisory council.
Response. A  change has been made. Section 116d.55 now includes some additional requirements for State and local parent advisory councils. These requirements are adopted from section 125(a) of tide I of the Act and include the provision of appropriate information,
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materials, and training to the councils, and to the extent possible (considering factors such as the duration of the project or the continuing availability of council members), the election of council members by parents of eligible migratory children.Also, § 116&24 now indicates that parental involvement activities may be funded under section 143 of title I of the Act. The Commissioner anticipates that a parental involvement special project might include activities such as “designing and establishing interstate (i.e., regional) parent advisory councils . . . conducting research and development activities with respect to effective designs of parental involvement and the training of parent advisory council members. . . an d . . . providing technical assistance to SEAs and LEAs in working with and training parent advisory council members.”Also, the requirements (in § 116d.l2) for information relative to State and local parent advisory councils has been revised to require a description of how the membership of parent advisory councils will be selected, a statement of the rationale for selecting any method other than elections by parents of eligible migratory children, and a description of the program’s strategy for fostering equitable representation of parents of migratory children of different age groups (preschool, elementary, and secondary), and status groups (currently migratory and formerly migratory).
Comment. Nine commentera 

recommended that these regulations 
authorize the use of migrant education 
funds for paying “stipends” to migratory 
parents. Conversely, two commentera 
recommended that this type of payment 
should not be authorized.

Response. No change has been made. The applicable standards for determining the types of parent council expenditures that may be paid from program funds are included in appendix C to the HEW Grants Administration Regulations (45 CFR Part 74). The general standard is that the cost of any service be “necessary and reasonable” to the proper administration of the grant program. The Commissioner recognizes that, in some cases, it may be necessary for an SEA to establish a uniform allowance for parent advisory council members in order to secure the necessary parent participation. This matter must be judged on a case-by-case basis.The Commissioner expects SEAs and operating agencies to plan parent council meetings according to the scheduling needs of the participating

parents and to use stipends only when 
absolutely necessary.§ 116d.56 How  is  the eligibility o f a 
participating child  documented?

Comment. One commenter stated that § 116d.56(b) suggests that a child could be enrolled in the program contrary to the parents’ wishes.
Response. No change has been made. The language of § 116d.56(b) is not intended to suggest that a child should be enrolled in the program contrary to the wishes of his or her parent or guardian. The intent of that section is to emphasize that an SEA is not required to demand, from the child or his or her parent or guardian, documentary proof of eligibility for the program (for example, proof of prior residence in another school district, proof of previous employment). The determination of eligibility may be^made by the SEA  solely on the basis of “credible information from any source, including that provided by the child or his or her parent or guardian.”Also, in § 116d.3(d), the definition for “ formerly migratory child” explains that program services may be provided to this type of child only with "the concurrence of his or her parent to continue to be considered a migratory child.”
When special services are provided to 

an eligible migratory child, the 
educational agency alerts the parent on 
the same basis as it uses when 
providing special services to any child 
enrolled in one of its schools. Generally, 
that standard basis includes notification 
to the parent of the enrollment into a 
special program and an explanation of 
the nature of the special services. In any 
event, because enrollment into a migrant 
education project includes enrollment 
into the migrant student record transfer 
system, parents are always notified of 
the enrollment into the program and into 
the MSRTS—in accordance with the 
requirements of the Family Educational 
Rights and Privacy Act.§ 116d.57 What is  the requirement for  
comparable access for migratory 
children?

Comment. Thirteen commenters recommended that the proposed § 116d.57(a)(2) be deleted from these regulations. These commenters stated that this subsection suggests that an LEA does not need to provide its own facilities and services to migratory children.
Response. A  change has been made. Section 116d.57(a)(2) has been deleted. It is the intent of these regulations to encourage participating agencies to provide all available facilities and

services to migratory children on a basis that provides those children with "comparable access” to an appropriate education.§ 116d.58 Under what conditions m ay 
services be provided to preschool and 
form erly migratory children?

Comment Many commenters made recommendations regarding the priority of services to the various status groups (currently migratory and formerly migratory) and age groups (school-aged) and preschool-aged) referred to in the title I migrant education statute.Eighteen commenters recommended giving higher priority to services for currently migratory preschool children than to services for all formerly migratory (both school-aged preschool- aged children. Thirty-one commenters recommended that services to all school-aged migratory children (both currently and formerly migratory) be ranked above services to preschool children. Seven commenters said that preschool-aged migratory children are better served by other programs (Migrant Head Start and Title X X , Social Security Act, State Social Services Programs) that are more fundamentally designed to serve this age group of children. Many of these commenters noted that only if preschool children generate funds for a State under the statutory allocation formula would they be in favor of ranking services to currently migratory preschool children above services to formerly migratory school-aged children.
Response. A  change has been made. The Commissioner agrees that because preschool children do not generally generate funds under the stautory formula, school-age migratory children should take precedence for services over preschool-aged children.Accordingly, § 116d.58(c) now orders the program’s service priorities as follows:
(a) School-aged currently migratory 

children.(b) School-aged formerly migratory children.(c) Preschool currently migratory children.(d) Preschool formerly migratory children.However, if in order to provide title I instructional services to school-aged currently migratory children, it would be necessary to provide day care or similar services to preschool-aged currently migratory children, and no other funds— other than title I funds—are available for that purpose, an SEA or an operating agency may provide title I instructional services instead of day care services to those preschool children as if those
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Comment One commenter requested 

a clarification of the age group of 
children considered to be of preschool 
age.

Response. No change has been made. The Education Division General Administrative Regulations define “preschool” as the “educational level from a child’s birth to the time at which elementary education is provided as defined under State law.” Each State, of course, is free to establish the age at which free public education commences. Therefore, a child who is under the age at which free public education is provided in that particular State is considered to be of preschool age.§ 116d.59 Under what conditions m ay 
supporting services be provided?

Comment Four commenters requested that “supporting services” be further defined.
Response. No change has been made. Section 116d.59 states that “supporting services” include services such as health, nutritional, and social services. The Commissioner believes that this definition is sufficiently clear and precise and does not want to limit unduly the types of services that might be considered as supporting services. Section 116d.59 does, however, require that these services be “necessary to enable eligible migratory children to participate effectively in instructional services.”
Comment Three commenters 

recommended that health services be 
considered a primary service, and not a 
supporting service.

Response. No change has been made. 
The Migrant Education Program is a 
supplementary, compensatory education 
program intended to address the special 
educational needs of the participating 
migratory children, particularly with 
respect to the basic academic subjects. 
Health services are authorized only as a 
supporting service to those educational 
services.

Comment. One commenter 
recommended that supporting services 
be required as a part of a State migrant 
education program.

Response. No change has been made. The determination of the special educational needs of the migratory children who will participate in the program is the responsibility of each SEA, as is the design of the programs and projects to meet those needs. If a supporting service is necessary to meet those educational needs, the SEA may be authorized to provide that service.
Comment. Nineteen commenters 

recommended that the provision of day

care services be strengthened. One 
commenter questioned the authority to 
provide day care, a supporting service, 
as part of the Migrant Education 
Program—an elementary and secondary 
education program.

Response. No change has been made. 
The Migrant Education Program is 
authorized as a program of educational 
services, and not as a program of 
various types of family support services. 
Furthermore, the statute establishes a 
service priority in favor of school-aged 
migratory children. In addition, because 
children from birth through and 
including four years of age do not 
generate funds under the statutory 
formula, school-aged migratory children 
are considered to take precedence over 
younger children.

Therefore, day care services are 
authorized only in special circumstances 
and only with the explicit approval of 
the Commissioner. Day care services are 
not authorized as an alternative to 
educational services, but only as a 
supporting service when necessary to 
enable eligible migratory children to 
participate in title I instructional 
services.§ 116d.64 How  must the State resolve 
com plaints?

Comment. Nine commenters recommended maintaining the requirement (in § 116d.26 of the previous final regulations at 43 FR 52681) for a special, expedited complaint resolution procedure for short-term migrant education projects.
Response. A  change has been made. 

The requirement for a special, expedited 
complaint resolution procedure for the 
Migrant Education Program has been 
continued. The Commissioner agrees 
that the standard complaint resolution 
procedure required of all title I programs 
may not be adequate for resolving a 
complaint that involves a short-term 
migrant education project.

Comment. One commenter recommended maintaining the provision from the program’s previous final regulations (in § 116d.26 at 43 FR 52681) pertaining to the Commissioner’s review of an SEA’s resolution of a complaint.
Response.' A  change has been made. The provison for the review, by the Commissioner, of an SEA’s resolution of a complaint has been continued from the program’s previous final regulations. Furthermore, § 116d.64 now refers to the specific procedures that the Commissioner uses in reviewing an SEA’s resolution of a complaint. These procedures were published in the 

Federal Register on October 23,1979 (at 44 FR 61109).

§ 116d.65 How  must the State evaluate 
the program?

Comment. Several commenters made 
various recommendations to strengthen 
and further detail the requirements for 
the evaluation of the State program.

Response. No change has been made. The Commissioner believes that § 116d.65 provides a sufficiently precise requirement for evaluation of the State program. However, section 183(d) of title I of the Act requires the Commissioner to “provide to State educational agencies, models for evaluations of all programs conducted under [title I ] . . . which shall include uniform procedures and criteria to be utilized b y . . . the State educational agency in the evaluation of such programs.”
That activity is being conducted 

presently by the Office of Education. 
When completed, the Commissioner will 
prepare and publish, as a notice of 
proposed rulemaking, additional and 
more detailed evaluation requirements 
for the Migrant Education Program.

General.
Com m ent Ten commenters request&d 

that the appendix to the NPRM 
(Contents of State Applications) be 
included in the regulations (§ 116d.l2— 
What provisions are required in a 
State’s annual program plan?).

Response. A  change has been made. Substantially the same information that was included in the appendix to the notice of proposed rulemaking—with respect to contents of a State application—is now included in § 116d.l2 of these regulations.
Comment. Six commenters recommended that these regulations include the full text of any requirement or definition that has been referenced from a statute or other regulations.
Response. A  change has been made.In response to suggestions by the public and other interested parties, these final regulations contain some provisions that were not in the notice of proposed rulemaking. These include certain provisions of the statute governing this program. The purpose of incorporating these provisions into die final regulations is to enable applicants and grantees to understand better the requirements of this progrkm without having to refer to the statute.
Furthermore, as explained in the 

section of the preamble to these 
regulations entitled “Policy Manual,” the 
Commissioner is planning to prepare 
and publish, for the convenience of 
persons involved with the Migrant 
Education Program, a consolidation of 
all regulations and statutes that govern 
the program.
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