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Circuit Court for the County of Bay,
Michigan.

Wright, Don C . 6240 East 116th Street, 
Tulsa, Oklahoma, convicted on M ay 8,1959, 
in District Court of Tulsa County, Oklahoma.

W yatt, Terry N . 212016th Street, Rock  
Island, Illinois, convicted on or about M ay 11, 
1956, in Circuit Court, Madison County, 
Michigan; and on or about M ay 31,1961, in 
District Court, Denver County, Colorado.Compliance With Executive Order 12044This notice of granting of relief does not meet the Department’s criteria for significant regulations as set forth in the Federal Register of November 8,1978.

Signed: January 17,1980.
G . R. Dickerson,
Director.
[FR Doc. 80-2865 Filed 1-29-80; 8:45 am]
BILUNG CODE 4810-31-M

Customs Service

[062391/521265]

Receipt of American Manufacturer’s  
Petition Requesting the 
Reclassification of Footwear Known 
as Moon Boots
a g en cy : United States Customs Service, Department of the Treasury. 
act io n : Notice of Receipt of American manufacturer’s petition.
su m m a r y : The Customs Service has received a petition from an American manufacturer of waterproof footwear requesting that importations of certain footwear known as moon boots be reclassified as other footwear which is over 50 percent by weight of rubber or plastics under item 700.60, Tariff Schedules of the United States (TSUS), or, |n the alternative, as other protective footwear under item 700.53, TSUS. It is currently the position of Customs that the particular moon boots in question, as well as footwear of the. same class or kind, are classifiable as other footwear which is over 50 percent by weight of rubber or plastics and having uppers of which over 90 percent of the exterior surface area is rubber or plastics under item 700.58, TSUS.
DATES: Interested parties may comment on this petition. Comments (preferably in triplicate) must be received on or before March 31,1980. 
a d d r e ss : Comments should be addressed ot the Commissioner of Customs, Attention; Regulations and Research Division, Room 2335,1301 Constitution Avenue NW., Washington, D.C. 20229.
FOR FURTHER INFORMATION CONTACT: Donald F. Cahill, Classification and Value Division, U.S. Customs Service,

1301 Constitution Avenue NW., Washington, D.C. 20229 (202-566-8181). 
SUPPLEMENTARY INFORMATION: BackgroundA  petition has been filed under section 516 of the Tariff Act of 1930, as amended (19 U .S.C. 1516), by an American manufacturer of waterproof footwear requesting that importations of certain footwear known as moon boots be reclassified under the provision for other footwear which is over 50 percent by weight of rubber or plastics (except footwear having uppers of which over 50 percent of the exterior surface area is leather) in item 700.60, Tariff Schedules of the United States (TSUS), dutiable at the. rate of 20 percent ad valorem and subject to an American selling price (ASP) basis of valuation. Headnote 3(b), Schedule 7, Subpart 1A , TSUS. In the alternative, the petition argues for reclassification under the provision for other protective footwear which is over 50 percent by weight of rubber or plastics and having soles and uppers of which over 90 percent of the exterior surface area is rubber or plastics (except footwear with uppers of nonmolded construction formed by sewing the parts thereof together and having exposed on the outer surface a substantial portion of functional stitching) in item 700.53,TSUS, dutiable at the rate of 37.5 percent ad valorem. In Headquarters letter dated September 14,1979, file No. 062391, the Customs Service held that moon boots of the kind in question were classifiable under the provision for other footwear which is over 50 percent by weight of rubber or plastics and having uppers of which over 90 percent of the exterior surface area is rubber or plastics (except footwear having uppers of which over 50 percent of the exterior surface area is leather or footwear having foxing or a foxing-like band applied or molded at the sole and overlapping the upper) in item 700.58, TSUS, dutiable at the rate of 6 percent ad valorem.According to the American manufacturer’s petition, the imported moon boot, which extends above the ankle and is designed to be worn over, or in lieu of, other footwear as a protection against water, cold, or inclement weather, is over 50 percent by weight of rubber or plastics, has soles and uppers of which over 90 percent of the exterior surface area is rubber or plastics, and has a pre-molded rubber/ plastic shell bottom the sides of which extend upward from the bottom of the boot to above the insole of the boot. The sides of the pre-molded shell bottom are sewn to, and overlap by approximately

V2 inch, the polyurethane top portion of the boot. Further, the petition states that the polyurethane portion of the boot is. lined with material other than polyvinyl chloride.The basic issue is whether the subject moon boot has a foxing or foxing-like band applied or molded at the sole which overlaps the upper and which would preclude classification under item 700.58, TSUS.The petitioner argues that the effect of Customs letter of September 14,1979, is to rule that in order to constitute foxing or foxing-like band, thè overlapping must occur at the insole. The petitioner insists that the statute does not require that overlapping of the upper occur at the insole.It is pertinent to note that the portion of the pre-molded shall, i.e., that portion beginning just below the insole and extending upward about four inches, forms part of the upper of the boot inasmuch as the upper is defined as that part of the boot beginning just below the insole. The insole is that part which lies on the inside of the boot, directly beneath the foot. The overlapping occurs, therefore, several inches above the insole, i.e., on the upper of the boot.Since the upper consists of both molded and nonmolded material, therefore, the petitioner argues, in the alternative, that the moon boot is not precluded from classification under the provision for other protective footwear in item 700.53, TSUS. The petitioner asserts that in order to be excluded from classification under item 700.53, TSUS, the entire upper, and not simply a part of the upper, must be of nonmolded construction. In view of the fact that a portion of the premolded shell of the boot forms part of the upper, petitioner concludes that classification under item 700.53, TSUS, is proper and that such classification would preclude Customs classification under item 700.58, TSUS.CommentsPursuant to § 175.21(a) of the Customs Regulations (19 CFR 175.21(a)), the Customs Service invites written comments on this petition from all interested parties.The American manufacturer’s petition, as well as all comments received in response to this notice, will be available for public inspection in accordance with sections 103.8(b) and § 175.21(b), Customs Regulations (19 CFR 103.8(b), § 175.21(b)), during regular business hours at the Regulations and Research Division, Headquarters, U.S. Customs Service, Room 2335,1301 Constitution Avenue, NW., Washington, D.C. 20229.
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AuthorityThis notice is published in accordance with § 175.21(a) of the Customs Regulations (19 CFR 175.21(a)).
Dated: January 24,1980.

Donald W . Lewis,
Director, Office o f Regulations and Rulings.
[FR Doc. 80-2894 Filed 1-29-80; 8:45 am]

BILLING CODE 4810-22-M

OFFICE OF THE SPECIAL  
REPRESENTATIVE FOR TRADE 
NEGOTIATIONS

Most-Favored-Nation Status for ChinaOn Friday, February 1,1980, the United States and the People’s Republic of China will exchange notifications, pursuant to Article X  of the Agreement on Trade Relations Between the United States of American and the People’s Republic of China (the Agreement), that each has completed the legal procedures necessary for implementation of the agreement. Therefore, pursuant to Proclamation 4697 of October 23,1979, the provisions of the Agreement, including the extention of non- discriminatory treatment to the products of the People’s Republic of China, will be effective on February 1,1980. Section 2 of Proclamation 4697, amending General Headnote 3(fl of the Tariff Schedules of the United States by deleting therefrom “China (any part of which may be under Communist domination or control)” and ‘Tibet” will be effective on February 1,1980.
Robert C . Cassidy, Jr.,
General Counsel.
[FR Doc. 80-3345 Filed 1-29-80; 12:08 pm] •

BILLING CODE 3190-01-M
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Sunshine Act Meetings Federal Register

V ol. 45, N o. 21

W ednesday, January 30, 1980

This section of the FEDERAL REG ISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act" (Pub. L  94-409) 5 U.S.C.
552b(e)(3).

CONTENTS
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Commodity Futures Trading Commis­

sion...... ............... ..................  2,5
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search....................................  3
Railroad Retirement Board_______...... 4

1
(M-266 Arndt 7]

CIVIL AERONAUTICS BOARD. Notice of change of status of item 4 from open to closed.
TIME AND d a t e : 10:30 a.m., January 24, 1980.
p l a c e : Room 1027 (open); room 1011 (closed), 1825 Connecticut Avenue NW., Washington, D.C. 20428.
SUBJECT: 4. U.S. interior point-London normal economy fare (NEF) increases proposed by British Airways (memo No. 9430, BIA).
STATUS: Open (items 1-19); Closed (items la , 4, 20-23).
PERSON TO c o n t a c t : Phyllis T. Kaylor, the Secretary (202) 673-5068. 
SUPPLEMENTARY INFORMATION: Item 4 is being changed from open to a closed status because it was determined that it should be discussed in conjunction with Item 22, International fare increases proposed by Pan American, Braniff and TWA, which is being taken up at the closed portion of today’s agenda. Negotiations may be affected by the resolution of these items. Public disclosure, particularly to foreign governments of opinions, evaluations, and strategies discussed could seriously compromise the ability of the United States Government to achieve understanding in future rate negotiations which would be in the best interests of the United States. Accordingly, the following Members haVe voted that public observation of this meeting would involve matters the premature disclosure of which would be likely to significantly frustrate future action within the meaning of the exemption provided under 5 U.S.C. 552b(c)(9) and

14 CFR section 310b.5(9)(B) and that today’s discussion of this item should be closed:
Chairman Marvin S . Cohen.
Member Richard J. O'M elia.
Member Elizabeth E . Bailey.
Member Gloria Schaffer.

Persons Expected to Attend 
Board Members: Chairman Marvin S . Cohen, 

Member Richard J. O'M elia, Member 
Elizabeth E. Bailey, and Member Gloria 
Schaffer.

Assistants to Board Members: M r. David  
Kirstein, Mr. James L . Deegan, M r. Daniel
M . Kasper, and Mr. Stephen H . Lachter. 

Managing Director M r. Cressworth Lander. 
Executive Assistant to the Managing 

Director M r. John R. Hancock.
Bureau of International Aviation: Mr.

Sanford Rederer, Mr. Douglas V . Leister, 
Mr. Ivars V . Mellups, Mr. Vance Fort, Mr. 
James S . Homeman, Mr. John H . Kiser, M s. 
Carolyn K . Coldren, Mr. Francis S . Murphy, 
Mr. Joseph D i Bella, Jr., and Mr. Herbert P. 
Asw all.

Office of the General Counsel: M s. M arvy  
Mclnnis Schuman, Mr. Peter B. 
Schwarzkopf, and Mr. M icahel Schopf. 

Bureau of Domestic Aviation: Mr. Mark S. 
Kahan, Mr. Albert Halprin, Mr. Robert I. 
Stein, and Mr. Julien R . Schrenk.

Office of Economic Analysis: Mr. Robert H . 
Frank, Mr. Robert Preece, and Mr. Dayid  
Sibley.-

Bureau of Consumer Protection: Mr. Reuben 
B. Robertson and Mr. John T. Golden.

Office of the Secretary: Mrs. Phyllis T. Kaylor 
and M s. Deborah A . Lee.General Counsel CertificationI certify that this meeting may be closed to the public under 5 U.S.C. 552b(c)(9) and 14 CFR Section 310b.5(9)(B) and that the meeting may be closed to public observation:

G len M . Bendixsen,
Acting General Counsel.
[S-183-80 Filed 1-28-80:3:19 pm]
BILLING CODE 6320-01-M

2
COMMODITY FUTURES TRADING 
COMMISSION.

t im e  a n d  d a t e : 1 1  a.m., Friday, February 8,1980.
PLACE: 2033 K Street NW., Washington, D.C., eighth floor conference room. 
STATUS: Closed.
MATTERS TO BE CONSIDERED: Surveillance Briefing.
CONTACT PERSON FOR MORE
in f o r m a t io n :

Jane Stuckey, 254-6314.
[S-181-80 Filed 1-28-80; 1:32 pm] 

BILUNG CODE 8351-01-M

3
NATIONAL COUNCIL ON EDUCATIONAL 
RESEARCH.

"FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENTS: S-12-80 filed January 3,1980; 1 1  a.m.
DATE AND TIME: February 7,1980, 9:30- 3:30.
PLACE: Room 823, National Institute of Education, 1200 19th Street NW „ Washington, D.C.
STATUS: Open to the public.
MATTERS TO BE CONSIDERED:1. Approve November 30,1979 Minutes < 
(9:30 a.m.-9:35 a.m.).2. Director’s Report (9:35 a.m.-10 a.m.).

3. Authorization Legislation for N IE  (10 
a.m.-10:30 a.m.).

4. Budget—Fiscal Year 1981 (10:30 a .m .-  
11:30 a.m.).

5. Follow-up Review Discussionon N IE  
Dissemination (1230 p.m.-3:30 p.m,}.

CONTACT PERSON FOR MORE 
INFORMATION: Ella L. Jones, Administrative Coordinator, telephone: 202/254-7900.
Peter H. Gerber,
Chief, Policy and Administrative 
Coordination, National Council on 
Educational Research.
[S-182-80; Filed 1-28-80:3:05 pm]

BILUNG CODE 4110-39-M

4
RAILROAD RETIREMENT BOARD. 

"FEDERAL REGISTER” CITATION OF
p r e v io u s  a n n o u n c e m e n t : Volume 45, No. 18, Page 6229, Friday, January 25, 1980.
TIME AND DATE: 9 a.m., February 1,1980. 
PLACE: Board’s meeting room on the eighth floor of its headquarters building at 844 Rush Street, Chicago, Illinois, 60611.
CHANGES IN THE m e e t in g : Additional item to be considered at the portion of the meeting which will be open to the public:

(4) National Managers Meeting. Portion 
closed to the public revised as follows:

(5) Intra-Board personnel matters.
(6) Appeal from referee’s denial of 

disability annuity application, Victor J. 
Haughey.
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(7) Appeal from referee’s denial o f disabled 
widow’s annuity, Catherine Martin.

(8) Appeal from referee’s denial of 
disability annuity application, W allace D. 
Werst.

CONTACT PERSON FOR MORE
in f o r m a t io n :R. F. Butler, Secretary of the Board,COM  No. 312-751-4920; FTS No. 387- 4920.
[S-180-80 Filed 1-28-80; 12:28 pm]

BILLING CODE 7905-01-M

5
COMMODITY FUTURES TRADING 
COMMISSION.

FEDERAL REGISTER CITATION OF 
PREVIOUS a n n o u n cem en t : Vol. 45, No. 19, Monday, January 28,1980. 
PREVIOUSLY ANNOUNCED TIME AND DATE 
OF THE m eet in g : 10:00 AM  January 29, 1980.
CHANGES IN THE m eet in g : Delete: Proposal for Treatment of Congressional Requests for Section 8 Material.
[S-184-80 Filed 1-28-80; 3:56 pm]
BILUNG CODE 6351-01-M
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT

Office of Assistant Secretary for 
Housing— Federal Housing 
Commissioner

24 CFR Parts 883 and 884

[Docket No. R-80-760]

Section 8 Housing Assistance 
Payments Program— State Housing 
Agencies

AGENCY: Department of Housing and Urban Development.
ACTION: Interim rule.
s u m m a r y : The regulation governing the Section 8 Program for State Housing Agencies is being completely revised to accomplish three major objectives. First, the language of the regulations has been simplified and the format appreciably altered to make the regulations easier to read and use. Also, the regulation has been reviewed to make sure that all necessary materialis included and that material which is not appropriate for inclusion no longer appears. Second, some processing changes have been made to clarify recurring questions, reduce and level out field office workload, and assure coordination of this program with other Section 8 regulations (Parts 880, 881 and 882). Third, rent, cost and amenities limitations, and requirements for cost justification of rents in certain cases have been added in order to control and reduce the costs of the program. The relationship between State Agencies and HUD which allows them to certify that program requirements are met has not been altered in this interim regulation.In addition, relocation requirements are revised to provide more equitable treatment to tenants temporarily and • permanently displaced under the Program.This regulation does not apply to projects developed under other Section 8 regulations including Parts 880, 881, 882 and 885, except as provided in those parts.
EFFECTIVE DATE: February 29,1980. 
COMMENT DUE DATE: Written comments and suggestions will be accepted on or before March 31,1980. The Department will make any modifications it deems appropriate in the final regulations. 
ADDRESS: Comments should be filed with the Rules Docket Clerk, Office of General Counsel, Room 5218,Department of Housing and Urban

Development, 451 Seventh Street, SW., Washington, D.C. 20410.
FOR FURTHER INFORMATION CONTACT: Kenneth L. Hoagland, Office of State Agency and Bond Financed Programs, Room 6138, Department of Housing and Urban Development, 451 Seventh Street, SW., Washington, D.C. 20410, 202-426- 0730. This is not a toll-free number. 
SUPPLEMENTARY INFORMATION: The Section 8 Program for State Housing Agencies is a rental assistance program. Under this program, the government provides the difference between the approved rent for an eligible lower- income family, including the elderly and handicapped and the family’s contribution to the established rent. Program funds are administered by State Agencies eligible to have contract authority set-aside for Agency assignment to existing, new construction, substantial rehabilitation and moderate rehabilitation projects. After HUD approval of new construction and substantial rehabilitation projects, selected by the Agency, which may be processed under special Fast Track procedures if the Agency provides permanent financing without Federal mortgage insurance, the construction and management is overseen by the State Agency. The Section 8 program does not provide construction or mortgage financing. The regular procedures are used for Existing and Moderate Rehabilitation projects, Amendments to the Section 8 New Construction Program regulations were published for comment on June 12,1979 in the Federal Register at 44 FR 33804. After considering the comments received, the Department is publishing the New Construction amendments for effect at this time. The general requirements for the Section 8 Program for State Housing Agencies closely parallel those for the Section 8 New Construction Program and the changes made to the State Agency Regulations by these amendments are basically the same as those for the New Construction regulations which have recently been the subject of public comment.Therefore, the Department has determined that it is unnecessary to provide an opportunity for public comment prior to publication of these amendments to the regulations for the Section 8 Program for State Housing Agencies. Accordingly, these amendments are being published as an interim rule, effective February 29,1980, but with a public comment period of 60 days after such publication (March 31, 1980).This regulation does not propose any substantive changes to the joint HUD/

Department of Agriculture Section 8 program regulations, Part 883, Subparts G  and H, administered with the Farmer’s Home Administration. The only change is to redesignate the regulations as Subparts A  and B of a new Part 884.A  discussion of the principal changes to the regulation follows:Language and FormatA  primary purpose of this revision to Part 883 is to simplify the language of the regulation and generally improve readability and ease of use. A  brief summary has been added as Subpart A  so that the general concepts of this program can be understood without reading the entire regulation. To improve usability, the remainder of the regulation has been divided into various segments which generally flow chronologically from allocation and assignment of contract authority through project occupancy and management.In order to aid in understanding the program, the revised regulation makes several changes in the basic terms used to describe the rent and assistance concepts of the program.
1 . The term ‘‘total housing expense” has replaced the term “gross rent” which was confusing because the utility allowance (formerly “allowance for utilities and other services”) making up part of the gross rent was not rent at all but rather an estimate of tenant-paid utilities and other services not included in the contract rent. Total housing expense is the sum of the contract rent and utility allowance, if any, for a unit.
2. The term “total family contribution” has replaced the term “gross family contribution.” It consists of the "tenant rent,” a new term which has been added to describe the portion of the total family contribution payable directly by the family to the owner, and any utility allowance for the unit the family is leasing.3. The term "housing assistance payments” includes two payments—the “housing assistance payment to the owner” and in some cases an additional "housing assistance payment to the family.” The housing assistance payment to the owner for a leased unit is the difference between the contract rent and the tenant rent described in number 2 above. An owner may also receive a housing assistance payment for a vacant unit. An additional housing assistance payment to the family is made only if the utility allowance described in number 1 above is greater than the total family contribution, in which case the family is paid the difference between the two in order that
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1 . Total housing expense equals contract rent plus utility allowance.
2. Total family contribution equals tenant rent plus utility allowance. (Where the utility allowance is greater than the total family contribution, the tenant rent is zero and housing assistance payment to family equals utility allowance minus total family contribution.)3. Housing assistance payment to owner equals contract rent minus tenant rent.4. Housing assistance payments (to owner and to family, where applicable) equals total housing expense minus total family contribution.Several other terms have been introduced or revised for purposes of clarification or simplification. For example, the regulation now uses “Fast Track Procedures” to describe the one- step processing available to state Agencies that finance without HUD mortgage insurance.Allocation of FundsThe regulation now being revised was written prior to the development of Part 891, under which Section 8 contract authority is allocated. New language clarifying the relationships between field offices(s) and agencies in this process has been added to this Part consistent with Part 891.Cost ContainmentIn the interest of providing housing at the lowest possible costs and rents, and thereby serving more families with available funding, the regulation includes the addition of several major cost containment features.
1 . Revised Limitation on Rents 

Including Cost Justification. Although rent reasonableness has been a major determination of Section 8 project acceptability since the inception of the program, it has been implemented mainly through HUD handbooks, but an adequate explanation has never been included in the regulation. In addition to explaining rent reasonableness, the regulation includes more stringent standards in determining the reasonableness of rents.The reasonableness test contained in the regulation would permit Section 8 rents to exceed comparable rents by a maximum of 20 percent, but only when justified by cost estimates during processing and by cost certification at the time the project is completed. Small

and partially-assisted projects for non- elderly families would be exempt from this cost justification to the extent the proposed Contract Rents do not exceed 
110  percent of the comparable rent.This change, as well as the continuation of current Fair Market Rent limitations, is contained in § 883.305(b). The revision represents a major policy change which is expected to help avoid excessive expenditures under this program.

2. Limitations on Replacement Costs. To aid in controlling costs and assuring that Section 8 projects will be of “modest design,” limits on project replacement costs have been included in § 883.305(c). The numerical limits are included in the regulation, and will be updated periodically by Notice published in the Federal Register.This limitation will require the submission of a replacement cost estimate by the State Agency with each proposal.3. Limitation on Amenities. The current regulation does not expressly exclude amenities or design features considered luxurious, and some fear has been expressed that luxury level projects could result under the program. The revised regulation prohibits the inclusion of amenities or design features which would exceed the standards of modest housing in the area in which the project is proposed. Partially-assisted projects for non-elderly families are exempt from this limitation because of their predominantly unassisted nature. See § 883.305(e).Limitations on DistributionsSection 883.306 of the revised regulation limits the distributions that can be made to profit-motivated owners out of surplus project funds, with different rates of return for family and elderly housing. Distribution for elderly projects is limited to 6 percent on equity and for non-elderly projects to 10 percent on equity. The higher rates of return for family projects are intended to provide additional incentive for developers to provide this “hard to get” type of housing.The Assistant Secretary for Housing may provide for an increase in later years’ distributions. Any allowable adjustments will be made in accordance with a Notice published in the Federal Register. The HFA may approve a lesser or no increase.Return is to be calculated annually, and shortfalls in one year may be paid from surplus project funds accumulated in future years.

Relocation and Land Acquisition RequirementsThe revised regulation makes substantial changes in relocation requirements in order to provide more equitable treatment to tenants temporarily or permanently displaced as a result of activities under this part.Section 883.311, Relocation and Land Acquisition Requirements, established the following:
1 . The Uniform Relocation and Real Property Acquisition Policies Act of 1970 continues to apply to displacement resulting from the acquisition of real property by a public housing agency or other State agency.
2. For tenants temporarily or permanently relocated as a result of the project but not subject to the Uniform Act, the owner must provide adequate notice and assistance in relocating to a suitable unit, reasonable moving and related expenses (or in some circumstances, a fixed payment for moving), temporary relocation expenses, and other related provisions.3. If replacement housing within the tenant’s ability to pay cannot otherwise be identified and government assistance that would satisfy this requirement cannot be secured, the owner may satisfy the requirements of § 883.311 by providing the tenant with a lump sum payment equal to 48 times the amount, if any, necessary to reduce the monthly cost of a suitable replacement dwelling to 25 percent of the combined monthly gross income of all adult members of the tenant’s household. This provision is applicable to tenants not subject to the Uniform Act.4. Lower-income single persons, who are displaced as a result of the project, may return to occupy assisted units in accordance with 24 CFR Par 812.Relationship Between HUD and State Housing AgenciesThe current regulation contains a system under which State Agencies that finance new construction and substantial rehabilitation projects without Federal mortgage insurance may certify to most program requirements. This revised rule continues this system for new program requirements (e.g., replacement cost limitations, amenity limitations) as well as the current ones with only slight modifications (e.g., public notice of contract authority allocations, reasonable rents, etc.).Financing Cost ContingencyCurrent regulations allow for the reservation of contract authority (the Financing Cost Contingency or FCC) in



6888 Federal Register / Vol. 45, No. 21 / Wednesday, January 30, 1980 / Rules and Regulationsthe Annual Contributions Contract (ACC) between HUD and a State Housing Agency. The FCC is used to cover increases in the contract rents resulting from unanticipated increases in the debt service of a project. Such increases occur because agencies sell obligations to raise funds for developments after the A C C  is executed but contract rents are established prior to execution of the A C C  and based on a projected borrowing cost on these obligations. The FCC has been used only intermittently by agencies.Until Fiscal Year 1979, the Department has reserved contract authority for FCCs with each project reservation. This system has resulted in an overstatement of the annual cost for projects financed by state agencies and the unnecessary reservation of contract authority as FCCs which could be used for additional units. In order to eliminate these problems and maintain the flexibility of the FCC concept, this interim regulation modifies it. The amount of Financing Cost Contingency will now be determined during processing but it will not be reserved at that time. The A C C  will be amended later only if necessary, to cover increased rents resulting from a higher than projected debt service and only if contract authority is available for this purpose.Small and Partially Assisted Projects for Non Elderly FamilesIn order to aid in déconcentration of assisted family housing, and thereby increase economic integration while at the same time lessening the impact of such housing on a neighborhood, the regulation contains exemptions from program requirements and special preferences to encourage development of small projects for non-elderly families (50 units or fewer) and partially-assisted projects for non-elderly families, i.e., projects of more than 50 units of which 
20 percent or less are assisted under Section 8.

1 . Small projects are exempt from the cost justification requirement of§ 883.305(b)(2), if Contract Rents are no more than 10 percent above reasonable rents, and the limitation on distributions of § 883.306.
2. Partially assisted projects are exempt from the cost justification requirement of § 883.305(b)(2), if Contract Rents are no more than 10 percent above reasonable rents, from the limitation on replacement costs of § 883.305(c), from the limitation on amenities of § 883.305(e), and from the limitation on distributions of § 883.306. The State Agency may exempt projects from the replacement reserve requirements of § 883.703.

Processing DeadlinesThe current regulation allows a six month period between the time when funds are reserved for a project and the time construction or rehabilitation must begin. Experience has shown this deadline to be too short for most new construction and substantial rehabilitation projects. This proposed regulation extends this time period to nine months.Site and Neighborhood Standards UnchangedThe revised regulation does not alter the current site and neighborhood standards. Revisions to these standards have been published for comment. Comments have been received and are currently under study. When new standards are published, they will replace the standards contained in this regulation. It is noted that 24 CFR Part 
200 Subpart N, Project Selection Criteria, does not apply to projects approved under Part 883.Contract ProvisionsThree major changes to be made in the Housing Assistance Payments Contract are reflected in the revised regulation. First, the provision for an initial term of five years renewable at the sole option of the owner for up to the maximum total term of the Contract has been deleted. Under § 883.603 of the revised regulation, the Contract will be executed for a single term without optional renewals. Second, where the estimated cost of the rehabilitation in a substantial rehabilitation project is less than 25 percent of the estimated value of the project after completion, the Contract will be executed for a single term of 15 years rather than for five years renewable for an additional five years at the sole option of the owner as authorized by the current regulation.The reason for these two changes is to assure that units developed under the Section 8 program remain available as assisted housing for the total term of the Contract. The third change, in § 883.605 has the same purpose. It places a 10 percent limitation on the leasing of assisted units to ineligible families without the prior approval of the State Agency and HUD and provides for appropriate remedies, including a reduction of the number of units covered by the Contract.A  new provision is included in § 883.410, similar to a provision in 24 CFR Part 811. It permits execution of the Contract upon acceptable physical completion of the project, even though evidence of completion in other respects is not yet acceptable. In such cases,

however, and until acceptable completion of all such other requirements, housing assistance payments will be limited to the amount of debt service, and rent-up and occupany will be subject to HUD conditions.Changes have been made in § 883.603 to limit the availability of a 40-year maximum Contract term to projects which:
1 . Are hot financed with the aid of a loan insured, co-insured, made, guaranteed or intended for purchase by the Federal Government,
2. Are owned or financed by a loan or loan guarantee from a state or local agency,3. Are intended for occupancy by non- elderly families, and4. Are located in an area designated by HUD as requiring special financing assistance.Special Marketing RequirementsWith respect to marketing of Section 8 non-elderly family units, the revised regulation requires the owner to undertake marketing activities in advance of marketing to other prospective tenants in order to provide opportunities to non-elderly families who are least likely to apply as specified in the Affirmative Fair Housing Marketing Plan, to non-elderly families expected to reside in the community by reason of current or planned employment, as indicated in the Housing Assistance Plan, if any, and to non-elderly families from impacted jurisdictions.The requirement for advanced marketing to non-elderly families from impacted jurisdictions was also included in the revised Part 880 final rule published October 15,1979 to be effective November 5,1979. Because questions were subsequently raised over the nature and extent of the requirement, the Department suspended enforcement of the requirement in Part 880 pending issuance of a clarification. We expect that the clarification will be available prior to the effective date of this revised regulation; however, if it is not, enforcement of the requirement in this regulation (set forth with other requirements in § 883.702(a)(3)) will also be suspended pending the clarification.Residency Requirements and PreferencesSection 883.704(b)(1) of the revised regulation prohibits residency requirements but allows residency preferences to the extent that they are not inconsistent with affirmative fair housing marketing objectives and the
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owner’s HUD-approved Affirmative Fair Housing Marketing Plan.Replacement ReservesA  replacement reserve has been added in § 883.703. Experience with both HUD mortgage insurance programs and the State Agency program indicates that reserves are an important form of insurance against default on the basis of operating shortfalls during the early years of a project and extraordinary maintenance, repair and capital costs in later years.The replacement reserve is to be built up by annual deposits at least equal to .006 of the replacement cost with annual adjustment by the amount of the automatic annual adjustment factor. The reserve must be built up to and maintained at a level determined by the Agency to be sufficient to meet projected requirements. Should the reserve achieve that level, the rate of deposits may be reduced by the Agency.Termination of Tenancy and Modification of LeasesThe provisions regarding termination of tenancy have been rewritten to bring the language and format in line with the recently published regulations for the Section 8 moderate rehabilitation program. Section 883.708 now specifies that a tenancy may be terminated by the owner only for good cause and provides detailed notice requirements. This section also contains provisions concerning modification of leases as of the end of any lease term.Other Management Changes
1 . Section 883.702(d) adds a requirement for the submission annually of audited financial and operating statements to the State Agency. Upon request, these must be provided to HUD so the Department can assure that a project is being properly managed.
2. Section 883.704(c) provides that owners will use their best efforts to achieve occupancy by families with incomes averaging at least 40 percent pf the median income in the area for the purpose of promoting economically- mixed housing as stated in Section 8(a) of the U.S. Housing Act of 1937, as amended.3. A new provision is added v permitting a family to report at any time a change in income or other circumstances that would result in a decrease of its required family contribution. An owner may require a family to report increases in income between scheduled reexaminations.4. Section 883.709 contains a requirement for a security deposit from the tenant, rather than the permissive

provision included in the current regulation.
ApplicabilityProvisions on the applicability of this revised regulation are contained in § 883.105.
NEPAA  finding of inapplicability regarding the National Environmental Policy Act of 1969 has been made in accordance with HUD procedures. A  copy of this finding of inapplicability will be available for public inspection during regular business hours at the Office of the Rules Docket Clerk, Office of the General Counsel, Room 5218, Department of Housing and Urban Development, 451 Seventh Street, SW., Washington, D.C. 20410.Accordingly, 24 CFR Chapter VIII is hereby amended as follows:1. Part 883 is revised to read as follows:
PART 883— SECTION 8 HOUSING 
ASSISTANCE PAYMENTS P R O G R A M - 
STATE HOUSING AGENCIES

Subpart A— Summary and Guide 

Sec.
883.101 General.
883.102 Processing.
883.103 Construction and management of 

new construction and substantial 
rehabilitation projects.

883.104 Implementation of moderate 
rehabilitation and existing housing 
projects.

883.105 Applicability of revised regulation.

Subpart B— Allocation and Assignment of 
Contract Authority
883.201 Applicability and relationships 

between H U D  and State agencies.
883.202 Allocation of contract authority to 

field offices and State agencies.
883.203 Eligibility for a set-aside.
883.204 Set-asides.
883.205 Submission o f application. ^
883.206 H U D  review and approval of 

application.
883.207 Termination and transfer of set- 

asides.

Subpart C— Definitions, Project Eligibility 
and Requirements
883.301 Applicability. . .
883.302 Definitions.
883.303 Project eligibility.
883.304 Fair market rents.
883.305 Limitations on contract rents, 

replacement costs and amenities.
883.306 Limitation on distributions.
883.307 Financing.
883.308 Adjustments to reflect changes in 

terms of financing.
883.309 Site and neighborhood standards.
883.310 Property standards.
883.311 Relocation and land acquisition 

requirements.
883.312 Other Federal requirements.

Subpart D— Proposal Submission to Cost 
Certification for New Construction and 
Substantial Rehabilitation Projects

Sec.
883.401 Applicability.
883.402 Obtaining proposals.
883.403 H F A  submission of proposals.
883.404 H U D  evaluation of proposals.
883.405 Notification of acceptability bf 

proposal.
883.406 H FA 's submission of acceptance of 

notification and certification of design 
and construction quality.

883.407 H U D  execution of annual 
contributions contract and agreement.

883.408 Construction or rehabilitation 
period. .

883.409 Project completion.
883.410 Execution of housing assistance 

payments contract.
883.411 Cost certification.

Subpart E— Existing Housing and Moderate 
Rehabilitation
883.501 Modification of existing housing/ 

moderate rehabilitation regulations.

Subpart F— Housing Assistance Payments 
Contract
883.601 Applicability.
883.602 The contract.
883.603 Term of contract.
883.604 Maximum annual commitment and 

project account.
883.605 Reduction of number of units 

covered by contract.
883.606 Administration fee.
883.607 Default by owner and/or agency.

Subpart G— Management of New 
Construction and Substantial Rehabilitation 
Projects
883.701 Applicability.
883.702 Responsibilities of owner.
883.703 Replacement reserve.
883.704 Selection and admission of families.
883.705 Tenant rent.
883.706 Overcrowded and underoccupied 

units.
883.707 Lease requirements.
883.708 Termination of tenancy and 

modification of lease.
883.709 Security deposits.
883.710 Adjustments of contract rents.
883.711 Adjustment of utility allowance. '
883.712 Conditions for receipt of vacancy  

payments.
883.713 Reviews during management period. 

Authority: Sec. 7(d), Department of Housing
and Urban Development A ct (42 U .S .C . 
3535(d)).

Subpart A— Summary and Guide
§883.101 General.(a) Purpose. (1 ) The purpose of the Section 8 program is to provide decent, safe and sanitary housing for lower income families through the use of a system of housing assistance payments. These needs may be met by statewide or special purpose housing agencies established by the various States.(2) The regulations in this Part 883 contain the policies and procedures applicable to the Section 8 program for



6890 Federal Register / V o l. 45, N o. 21 / W ednesday, January 30, 1980 / Rules and Regulationsthese State agencies. In addition to this regulation, Section 8 assistance may also be made available (i) in connection with financing by the Farmers Home Administration (24 CFR Part 884) or (ii) directly from HUD field offices for newly constructed housing (24 CFR Part 880), for substantially rehabilitated housing (24 CFR Part 881), for Existing or Moderately Rehabilitated housing (24 CFR Part 882), for elderly housing in conjunction with direct HUD loans (24 CFR Part 885) and for existing HUD- insured and HUD-held housing (24 CFR Part 886).(3) This part establishes procedures for allocating set-asides of contract authority to State Agencies and sets the policies and procedures under which they must use this authority to provide assistance in newly constructed, substantially rehabilitated, moderately rehabilitated, and existing housing.(b) Housing Assistance. Under the Section 8 program, monthly payments are made directly by the State Agency to the project owner to assist an eligible family leasing an assisted unit or for vacancies in certain cases. These payments, known as “housing assistance payments” are made pursuant to a Housing Assistance Payments Contract which has a maximum term of 40 years. This Contract is discussed in Subpart F of this part.(c) Tenant Rents and Eligible 
Families. In addition to housing assistance payments, owners receive tenant rents directly from the eligible family occupying each assisted unit. The total amount received by the owner for rent is called the contract rent and is set forth in the Contract. “Eligible families,” including elderly and handicapped individuals, must have incomes within HUD-specified limits (based on 80% of median income for the area), and pay between 15% and 25% of their income for rent (including utilities), adjusted according to HUD regulations in 24 CFR Part 889.(d) Rent, Cost and Mortgage 
Limitations. In newly constructed and substantially rehabilitated units, rents, replacement costs and amenities must comply with limitations contained in Subpart C of this part. These limitations serve to establish the modest nature of housing assisted under the program and to assure that the rents in Section 8 housing are reasonable in relation to comparable unassisted housing in the area. After occupancy, rents may be adjusted to reflect changes in the costs of owning and operating rental housing. Different limitations on rents are applicable to the Existing Housing and

Moderate Rehabilitation Programs, under 24 CFR Part 882.(e) Financing. The Section 8 program provides only rental assistance. It does not provide construction or permanent financing. It is the responsibility of an agency participating in the program under this part to arrange for the financing of newly constructed or substantially rehabilitated housing assisted under it. It is the responsibility of the owner to arrange financing of moderately rehabilitated housing assisted under the program.(f) Eligible Owners. A ll types of developers and sponsors, including profit-motivated, non-profit, and public agency developers or sponsors, are eligible to develop and own housing assisted under this program. In new construction and substantial rehabilitation projects, the owner is responsible for the determination of eligibility and selection of tenants. In Moderate Rehabilitation and Existing Housing Programs, the State Agency is responsible for the determination of eligibility and the owner is responsible for the selection of eligible families. Management responsibilities for newly constructed or substantially rehabilitated projects are generally contained in Subpart G  of this part. The regulations governing administration of Existing Housing and Moderate Rehabilitation programs are contained in 24 CFR Part 882.(g) Contract Authority. HUD commits funding for additional projects under the Section 8 program and increases the commitment for previously approved projects out of contract authority Congress appropriates for HUD annually. A  portion of the contract authority is set aside for assignment to specific projects by State Agencies participating under this part. The contract authority for additional projects, including these set-asides, is allocated to HUD field offices on the basis of a “fair share” formula reflecting population, poverty, overcrowding, housing condition and similar indices of housing need. Each field office, in turn, suballocates this contract authority among the various allocation areas within its jurisdiction on essentially the same "fair share” basis. Where there is a set-aside for a State Agency, this suballocation process includes a determination of which allocation areas are to be served by the field office and by the State Agency or Agencies under this part. Contract authority for Agency set-asides may not be available in every allocation area. A  further description of this process is contained in 24 CFR Part 891, Subpart D.

§ 883.102 Processing.(a) New Construction and Substantial 
Rehabilitation Projects. Proposals from developers and owners for housing to be assisted under this part are received and selected by State Agencies participating in the program. The Agency normally provides the financing for these projects. If the Agency uses federal mortgage insurance or is the owner of a proposed project, HUD processes it and the work is carried out under the provisions of 24 CFR Part or 880 Part 881.If the Agency provides permanent financing without federal mortgage insurance, except coinsurance under 24 CFR Part 250, it is processed and the work is carried out under the Fast Track Procedures of Subpart D. Under these procedures, Agencies must certify that the limitations and other requirements of the program are being met for each new construction and substantial rehabilitation proposal. Generally, HUD accepts these certifications, unless it has substantial reasons to question them and, based on them, approves each proposal. Execution of an Agreement between the owner and Agency and an A C C  between HUD and the Agency is then authorized and construction can begin. The Agreement provides that a Contract will be executed upon proper construction, completion and acceptance of the project by the Agency. Details of this process are contained in Subpart D.(b) Moderate Rehabilitation and 
Existing Housing Projects. Applications for the Moderate Rehabilitation or Existing Housing Programs may be initiated by State Agencies participating under this part using contract authority available for these programs. They will be processed in accordanqe with the requirements of 24 CFR Part 882 except as modified by Subpart E of this part.
§ 883.103 Construction and management 
of new construction and substantial 
rehabilitation projects.(a) Construction. Construction of projects is carried out in conformance with the Agreement approved by HUD. Increases in contract rents and utility allowances are permitted during construction if they are necessary to cover cost increases as specified in§ 883.408. Upon completion in accordance with the Agreement, the project will be accepted by the Agency which certifies to HUD that the project has been acceptably completed and a Contract executed. These provisions are contained in Subpart D, §§ 883.407 through 883.410.(b) Cost Certification. As soon as possible after completion of a project, the owner, except in the case of certain



Federal Register / Vol. 45, No. 21 / Wednesday, January 30, 1980 / Rules and Regulations 6891types of exempted projects, will provide the Agency with cost certifications. The Agency will, based on these, certify the costs to HUD. It will also review the contract rents, based on the owner’s certified cost, and reduce them where they are not justified. Section 883.411 details this process.(c) H AP Contract. The Contract will be executed on satisfactory completion of the project. It provides that the owner will receive housing assistance payments for units being leased by eligible families and under certain circumstances, for vacant units. The owner may not reduce the number of units available to lower-income families by more than 10  percent without the prior approval of the State Agency and HUD. The term of the Contract varies depending on the type of financing the project’s location and the type of tenants served (elderly or families). Administration of the Contract is done by the State Agency under an Annual Contributions Contract with HUD. Subpart F contains Contract provisions.(d) Management. The owner is responsible for all management functions, including marketing, selection of tenants, reexamination of family incomes, evictions and other terminations of tenancy and collection of rents. The owner must also provide for a replacement reserve. Contract rents will be adjusted annually in accordance with 24 CFR, Part 888. Subpart G  contains management provisions.
§ 883.104 Implementation of moderate 
rehabilitation and existing housing projects.Implementation of Moderate Rehabilitation and Existing Housing projects is governed by the provisions of 24 CFR Part 882.
§ 883.105 Applicability of revised 
regulation.(a) These revised Part 883 regulations apply to projects for which the initial application was submitted on or after the effective date. Projects for which applications or proposals were submitted before the effective date will be processed under the regulations and procedures in effect at the date of submission. If, however, the agency notifies HUD within 60 calendar days of the effective date of the regulations that they are choosing to have these revised regulations apply to a specific case, it must promptly modify the application(s) and proposal(s) to comply.(b) Subpart F, dealing with the HAP contract and Subpart G, dealing with management, apply to all projects for which an Agreement was not executed before the effective date of these revised

regulations. In cases where an Agreement has been executed:(1 ) The Agency, owner and HUD may agree to make the revised Subpart F applicable and execute appropriate amendments to the Agreement or Contract;(2) The Agency, Owner and HUD may agree to make the revised Subpart G  applicable (with or without the limitation on distributions) and execute appropriate amendments to the Agreement or Contract.(c) Section 883.708, Termination of Tenancy and Modifications of Leases, applies to new families who begin occupancy or execute a lease on or after 30 days following the effective date of this revision. This section also applies to families not covered by the preceding sentence, including families currently under lease, who have a lease in which a renewal becomes effective on or after the 60th day following the effective, date of this regulation. A  lease is considered renewed when both the landlord and the family fail to terminate a tenancy under a lease permitting either to terminate.
Subpart B— Allocation and Assignment 
of Contract Authority

§ 883.201 Applicability and relationships 
between HUD and State agencies.(a) Applicability. This subpart applies to contract authority set aside for a State Agency. Newly constructed and substantially rehabilitated housing units using contract authority set aside under this subpart may be processed and the work accomplished under either the Fast Track Processing procedures contained in Subpart D or the regular procedures under 24 CFR Part 880 or 24 CFR Part .881. Section 883.401 contains the criteria used to qualify new construction and substantial rehabilitation proposals for Fast Track Processing. Moderate Rehabilitation and Existing Housing Programs using contract'authority set aside under this subpart must be processed in accordance with the provisions of 24 CFR Part 882, except as indicated in Subpart E of this part.(b) General Responsibilities and 
Relationships. Subject to audit and review by HUD to assure compliance with Federal requirements and objectives, Housing Finance Agencies (HFAs) shall assume responsibility for project development and for supervision of the development, management and maintenance functions of owners.(c) Certifications and HUD  
Monitoring. (1 ) Generally, when reviewing any of the certifications of an HFA required by this part, HUD shall accept the certification as correct. If HUD has substantial reason to question

the correctness of any element in a certification, HUD shall promptly bring the matter to the attention of the HFA and ask it to provide documentation supporting the certifications. When the HFA provides such evidence, HUD will act in accordance with the HFA’s judgment or evaluation unless HUD determines that the certification is clearly not supported by the documentation.(2) HUD will periodically monitor the' activities of HFA’s participating under this part only with respect to Section 8 or other HUD programs. This monitoring is intended primarily to ensure that certifications submitted and projects operated under this part reflect appropriate compliance with Federal law and requirements.
§ 883.202 Allocation of contract authority 
to field offices and State agencies.(a) Funding authorization for the Section 8 program is assigned to HUD field offices and Agencies in the form of contract authority, which is the maximum amount authorized for annual payments under Contracts. Assignments are made pursuant to 24 CFR Part 891, Subpart D. HUD may set aside a portion of contract authority for use by Agencies out of amounts identified for this purpose and allocated in the Field Office allocation plan under Part 891, Subpart D.(b) In the allocation process, the field office prepares an allocation plan '  consistent with Areawide Housing Opportunity Plans (AHOPs) and Housing Assistance Plans (HAPs) which specifies the amount of contract authority and approximate number of Section 8 units by housing type (new construction, rehab, and existing), household type (families, large families, and elderly), and program mixes to be provided in each allocation area. Any set-aside for a State Agency within the jurisdiction of a field office is included in this allocation plan which must not be finalized until after the field office has consulted with the State Agency. Allocation of the set-aside will provide for feasible sized projects by housing and household type which is consistent with the overall allocation plan.
§ 883.203 Eligibility for a set-aside.(a) Request for Set-Asides and/or Fast 
Track Procedures. (1 ) In order to qualify for a set-aside and/or the Fast Track procedures set forth in this part, a State Agency must submit a letter showing that:(i) It is a housing finance or development agency with statewide responsibility;



6892 Federal Register / V ol. 45, No. 21 / W ednesday, January 30, 1980 / Rules and Regulations(ii) It qualifies as a public housing agency (PHA), as defined in the U.S. Housing Act of 1937, and(iii) It desires to participate under this part.(2) The letter must be sent to the Assistant Secretary for Housing, U.S. Department of Housing and Urban Development (HUD), Washington, D.C. 20410. Enclosed with the letter shall be 2 copies of:(i) The relevant enabling legislation,(ii) Any rules and regulations adopted or about to be adopted by the State agency to govern its operations, and(iii) An opinion from the agency counsel that the agency is legally qualified and authorized to participate in the Housing Assistance Payments Program. This opinion shall include an explanation of the basis and extent of the agency’s legal authority, if any, for housing development or administration in the areas of operation of any existing PHAs.(b) Review and Approval of Requests 
for Participation. After prompt review, the agency shall be notified as to whether or not, and in what respects, it is qualified to apply for and receive a set-aside and/or use the Fast Track procedures.
§ 883.204 Set-asides.(a) Notification of Agency of Set- 
Aside. Agencies eligible for a set-aside must be consulted by the HUD field office in the process of preparing the field office allocation plan. When a set- aside is made available for a State Agency, HUD must notify the Agency in writing of the amount and terms of the contract authority set aside for it and provide a reasonable deadline by which the Agency must agree to the terms and amount. If HUD determines to deny a set-aside, it must notify the Agency by letter of its determination specifying the reasons for this determination. When the set-aside is made available to the Agency out of the Assistant Secretary’s reserve under § 891.403(b), HUD must notify the Agency in writing of the' amount and the provisions of paragraphs (b) and (c) of this section are inapplicable.(b) Agency Acceptance o f Set-Aside.In order to receive a set-aside, an Agency must submit a letter to HUD, within the time frame set forth in the Notification of a Set-Aside under paragraph (a) of this section, agreeing to the terms of the set-aside. If the Agency wishes to discuss the terms or amount of the set-aside further, it should do so within the time frame stated in the Notification of Set-Aside.(c) Determination of Set-Aside. The determination of whether to grant a set-

aside and the amount of any set-aside shall be made on the basis of the following criteria:(1 ) The degree of the Agency’s expertise as demonstrated, in part, by(1) Past performance in the development of housing, and(ii) The Agency’s ability to administer a set-aside so that housing is placed under construction or rehabilitated quickly or assistance is provided in a timely manner to eligible families through the Existing Housing Program;(2) The extent to which the Agency has identified and evaluated the unmet housing needs in the State and developed a plan for serving those not likely to be met effectively through other channels and for promoting mobility;(3) The extent to which the Agency’s program complements the allocation plan of the HUD field office;(4) The Agency’s ability and willingness to assist families in types of projects and in areas which meet particular HUD goals (e.g., spatial déconcentration, substantial rehabilitation, units for large families); and(5) With respect to set-asides for new Construction, Substantial or Moderate Rehabilitation, the Agency’s ability and willingness to provide permanent financing without Federal mortgage insurance (other than with coinsurance under Section 244 of the National Housing Act); or(6) With respect to set-asides for Moderate Rehabilitation oi Existing Housing, the extent to which the Agency is willing and capable of serving housing needs in areas not currently served by local Public Housing Agencies and will use the Existing Housing Program to promote mobility.(d) Agency Notification 
Requirements. Promptly after the Agency receives notification of its set- aside from the field office, the Agency must make a public announcement that it has been allocated a set-aside, specify the amount of the pet-asidq by housing and household type as agreed under paragraph (b) of this section, when applicable, and indicate where and when applications to the Agency for fund commitments may be submitted by developers or owners. All State Agencies must certify that these notice requirements have been met.
§ 833.205 Submission of applications.(a) Application. When a State Agency intends to assign a portion of its set- aside to a project, it must submit a separate application on the prescribed HUD form. This application must be accompanied by certifications that:

' (1 ) For areas where there is no Housing Assistance Plan or Areawide Housing Opportunity Plan, there is need for housing assistance in the number and size of units applied for based upon an Agency’s housing needs study or Agency-approved study, and(2) The agency has or will comply with the public notification and selection procedures of § 883.204(d).(b) Agencies Using Set Aside but Not 
Fast Track Processing. If an Agency has a set-aside but does not qualify for or does not wish to utilize the Fast Track Procedures under Subpart D, it must follow the provisions set forth in 24 CFR Part 880 or 881, whichever is applicable, except as follows:(1 ) The Agency may submit an Application with or without a Preliminary Proposal at any time to a HUD field office without reference to any Notification of Fund Availability (NOFA) pursuant to 24 CFR 880.304 or 881.304.(2) Such Preliminary Proposal and related Final Proposal must be evaluated on the basis of acceptability in accordance with the requirements of the applicable part but will not be subject to the competitive ranking and selection provisions of 24 CFR Part 880.306 and 880.307 or 881.306 and 881.307;(3) Even though Fast Track Procedures are not used, Subparts F and G  of Part 883 apply.
§ 883.206 HUD review and approval of 
application.(a) Review of Applications. Applications from State Agencies should be processed in the order received. Based on the policies set forth in § 883.201(c), HUD shall promptly review an application to determine whether or not the application is complete and accurate. HUD must make an independent determination that:(1 ) The proposed project is consistent with the field office allocation plan;(2) The addition of these units will not adversely affect occupancy in existing federally assisted projects;(3) The State Agency meets all equal opportunity requirements in the operation of its programs; and(4) The proposed project, when a specific site is designated, complies with 24 CFR Part 891.(b) Review and Comment by Local 
Governments. An application or proposal under this Subpart must comply with the provisions of Part 891 concerning review and comment by units of general local government. In cases where the local government in which the assistance is to be provided objects in its local Housing Assistance



Federal Register / Vol. 45, No. 21 / Wednesday, January 30, 1980 / Rules and Regulations 6893Plan to the exemption for State Agency projects, the application (or proposal when the application does not designate a specific site) must be approved by HUD in accordance with 24 CFR Part 891, Subpart B. If no objection has been filed or where there is no applicable Housing Assistance Plan, the application (or proposal when the application does not designate a specific site) must be approved in accordance with 24 CFR Part 891, Subpart C.(c) Notification to State Agency. (1 ) For proposed projects not using or not eligible for Fast Tract Procedures and after completion of the actions necessary to satisfy the requirements of Part 891, HUD shall notify the State Agency that its application or proposal has been accepted for processing under 24 CFR Part 880, or Part 881 as appropriate.(2) For proposed projects using or eligible for Fast Track Procedures and after completion of the action necessary to satisfy the requirements of Part 891 HUD shall promptly complete its review and notify the HFA by letter that:(i) The application and any portions of the proposal on which reviews have been completed, are approved (this letter will be called a Notification of Applicatibn Approval);(ii) The application is disapproved and state the reasons, in detail for disapproval; or(iii) HUD has substantial reason to question a certification of the HFA. The letter shall specify the reasons. Promptly after receipt of the HFA’s response to this letter, HUD must notify the HFA of approval or disapproval of the application.
§ 883.207 Termination and transfer of set- 
asides.(a) Contract authority in a set-aside which is not assigned to projects on or before the 45th day prior to the end of each Federal fiscal year will be terminated as of that date, unless the Assistant Secretary for Housing agrees in writing to extend the date. For purposes of this paragraph, set-aside authority is deemed assigned on the date HUD issues a notification of application approval, or a notification of application or proposal acceptance for processing for cases not processed under Subpart D;(b) With respect only to projects processed under Subpart D, an Agreement, executed by the HFA and the owner, must be submitted to HUD within nine months of the date of Notification of Application Approval or the Notification will expire. Any units for which this Notification expires will be automatically cancelled, unless the

Assistant Secretary for Housing agrees in writing to extend the date. Extensions to this deadline will be granted by the Assistant Secretary for Housing only for reasons clearly beyond the control of the HFA or owner.(c) Transfer of Set-Asides. Where a specific portion of an Agency’s set-aside is assigned to a particular project (as defined in paragrph (a) of this section) and it is subsequently determined that the portion so assigned cannot be used for that project, the Agency may retain use of that contract authority under the following rules.(1 ) Projects terminated or reduced on 
or before the 45th day prior to the end of 
the Federal fiscal year. The Agency must notify HUD of any determination to terminate or reduce the contract authority assigned to specific project. The portion of the set-aside cancelled or reduced will be released and become available for assignment to another project through the 45th day prior to the end of the same fiscal year.(2) Project terminated or reduced after 
the 45th day prior to the end o f the 
Federal fiscal year. If the determination to terminate or reduce the contract authority assigned to a particular project is made after the 45th day prior to the end of the Federal fiscal year in which the assignment was made to that project, the Agency may transfer the released portion of the set-aside to another project or projects. When transferring contract authority under this paragraph, the Agency must (i) notify the HUD field office promptly after the determination is made, that the transfer is to a specific project, and (ii) provide full and complete information concerning the proposed transfer, including names and locations of the projects involved, the specific amount of set-aside to be transferred, and a written statement of assurance that an Agreement, executed by the Agency and the Owner, will be submitted to HUD within nine months. If an Agreement is not submitted within nine months, the transferred contract authority will be automatically terminated unless this deadline is extended in writing by the Assistant Secretary of Housing. For proposals to which contract authority is assigned under the provisions of this paragraph (c), HUD will comply with the provisions of § § 883.206(a)(4) and 883.206(b).
Subpart C— Definitions, Project 
Eligibility and Requirements

§ 883.301 Applicability.The provisions of this subpart are applicable to newly constructed and substantially rehabilitated housing

allocated contract authority under Subpart B of this part and processed and constructed under the Fast Tract Procedures of Subpart D. The definitions contained in § 883.302 and the provisions of § 883.307(b) regarding review and approval of financing documents, however, apply to all of this part.
§ 883.302 Definitions.

A C C  (Annual Contributions 
Contract}—The contract between the State Agency and HUD under which HUD commits to provide the Agency with the funds needed to make housing assistance payments to the Owner and to pay the Agency for administrative fees in cases where it is eligible for them.

Agency—See State Agency.
Agreement—(Agreement to enter into Housing Assistance Payments Contract.) The agreement between the owner and the State Agency on new construction and substantial rehabilitation projects which provides that, upon satisfactory completion of the project in accordance with the HUD-approved proposal or final proposal, the Agency will enter into a Housing Assistance Payments Contract with the owner.
Allocation Area—A  municipality, county, one or more Indian areas or group of contiguous municipalities or counties identified by HUD or in an approved Areawide Housing Opportunity Plan for the purpose of allocating housing assistance to support economically feasible housing projects.
Allocation Plan—The plan developed by HUD field offices in accordance with 24 CFR Part 891, Subpart D on which the distribution of contract authority is based.
Assisted Unit—A  dwelling unit eligible for assistance under a Contract.
Application—A  request, submitted by a State Agency, to assign a portion of its set-aside to a specific jurisdiction or project.
Contract—(Housing Assistance Payments Contract). The Contract entered into by the owner and the State Agency upon satisfactory completion of a new construction or substantial rehabilitation project which sets forth the rights and duties of the parties with respect to the project and the payments under the Contract.
Contract Rent—The total amount of rent specified in the Contract as payable by the Agency and the tenant to the owner for an assisted unit.
Existing Housing—Housing assisted under a contract entered into pursuant to 24 CFR Part 882. (See Subpart E of this part.)
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Fair Market Rent (FMR)—HUD’s determination of the rents, including utilities (except telephones), ranges and refrigerators, parking and all maintenance, management and other essential housing services, which would be required to obtain, in a particular market area, privately developed and owned, newly constructed or substantially rehabilitated rental housing of modest design with suitable amenities.
Family. (Eligible Family) A  family which qualifies as a lower-income family, as defined in this section. For purposes of this definition, "family” will have the meaning of “family” contained in 24 CFR Part 812, (including single elderly, handicapped, disabled and displaced persons and the remaining member of a tenant family).
Fast Track Procedures—The procedures contained in Subpart D for processing and construction of new construction and substantial rehabilitation projects. In order to be eligible for these procedures, a State Agency must provide permanent financing without Federal mortgage insurance or a Federal guarantee except coinsurance under Section 244 of the National Housing Act.
Financing Cost Contingency (FCC)— The maximum amount of contract authority which may be used to amend the Annual Contributions Contract (ACC) and Housing Assistance Payments Contract (HAP Contract) to provide increased contract rents to cover higher than anticipated debt service on the loan for a new construction or substantial rehabilitation project.
Household Type. The three household types are (1 ) elderly and handicapped,(2) family, and (3) large family.
Housing Assistance Payment-—The payment made to the owner of an assisted unit by the State Agency as prodded in the Contract. Where the unit is leased to an eligible family, the payment is the difference between the total housing expense and the total family contribution. A  housing assistance payment, known as a "Vacancy Payment” , may be made to the owner when an assisted unit is vacant. A  payment is made to the family if the utility allowance exceeds the total family contribution.
Housing Assistance Plan (HAP)—A  housing plan submitted by a unit of general local or State government and approved by HUD as being acceptable under the standards of 24 CFR, Part 570.
Housing Type. The three housing types are new construction, substantial rehabilitation, and existing housing/ moderate rehabilitation.

HFA (Housing Finance Agency)—A  State Agency which provides permanent financing for newly constructed or substantially rehabilitated housing processed under Subpart D and financed without Federal mortgage insurance or a Federal guarantee except coinsurance under Section 244 of the National Housing Act.
HUD—The Department of Housing and Urban Development.
Impacted Jurisdiction. A  jurisdiction in a Standard Metropolitan Statistical Area (SMSA) where the ratio of lower- income families to total families is materially higher than the ratio of lower- income families to total families for the entire SM SA.
Independent Public Accountant— Certified Public Accountant or a licensed or registered public accountant, none of which has a business relationship with the owner or State Agency except for the performance of audit, systems work and tax preparation. If not certified, the Independent Public Accountant must have been licensed or registered by a regulatory authority of a State or other political subdivision of the United States on or before December 31,1970. In States that do not regulate the use of the title "public accountant,” only Certified Public Accountants may be used.
Lower-Income Family. A  family whose income does not exceed 80 percent of the median income for the market area, as determined by HUD, with adjustments for the size of the family. HUD may establish income limits higher or lower if necessary in certain cases. For purposes of this definition, "income” shall have the meaning of “income for eligibility” contained in 24 CFR Part 889.
M PS (Minimum Property 

Standards)—HUD Minimum Property Standards for new construction projects, or in Substantial Rehabilitation, the HUD Minimum Design Standards for Rehabilitation for Residential Properties, or standards which the Secretary finds are equivalent to or exceed such HUD standards.
Moderate Rehabilitation—The improvement of dwelling units in accordance with HUD requirements, under 24 CFR Part 882.
New Communities—New community developments approved under Title IV of the Housing and Urban Development Act of 1988 and Title VII of the Housing and Urban Development Act of 1970.
New Construction—Housing for which construction starts aftqr execution of an Agreement, or housing which is already under construction when the Agreement is executed provided that:

(i) At the date an application is submitted to HUD, a substantial amount of construction (generally at least 25 percent) remains to be completed:(ii) At the date of application to HUD, the project cannot be completed and occupied by eligible families without assistance under this part; and(iii) At the time construction was initiated, all of the parties reasonably expected that the project would be completed without assistance under this part.
Override—The difference between an HFA’s cost of borrowing on obligations issued to finance a new construction or substantial rehabilitation project and the lending rate at which they provide permanent financing for the project.
Owner—Any private person or entity (including a cooperative) or a public entity, having the legal right to lease or sublease dwelling units assisted under this part. The term Owner also includes the person or entity submitting a proposal to a State Agency under this part.
Partially-Assisted Project—A  project for non-elderly families under this part which includes more than 50 units of which 20 percent or fewer are assisted.
Permanent Financing—An Agency is determined to provide permanent financing if HUD determines that (1 ) the Agency permanently finances a project from its own funds, including the sale of its obligations; or (2) permanent financing for projects developed or administered by the Agency is provided by the State government or by an agency or instrumentality thereof other than the Agency; or (3) the permanent financing (by a public or private entity other than the Agency) is backed by the commitment of the Agency to assume the risks of loss on default or foreclosure of the loan.
PHA (Public Housing Agency)—Any State, county municipality, or other governmental entity or public body (or agency or instrumentality thereof) which is authorized to engage in or assist in the development or operation of housing for lowet-income families.
Project Account—A  specifically identified and segregated account for each project which is established in accordance with § 883.604(b) out of the amounts by which the maximum Annual Contributions Contract commitment exceeds the amount actually paid out under the A C C  each year.
Proposal—A  proposal for a project that is submitted by an HFA to HUD for Section 8 assistance under this Part.
Rent—In the case of an assisted unit in a cooperative project, rent means the carrying charges payable to the
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Replacement Cost: (1 ) New  

Construction—The estimated construction cost of the project when the proposed improvements are completed. The replacement cost may include the and, the physical improvements, itilities within the boundaries of the and, architect’s fees, miscellaneous harges incident to construction as approved by the Assistant Secretary for 
1 lousing.(2) Substantial Rehabilitation—The sum of the “as is” value before rehabilitation of the property as determined by the Agency and the estimated cost of rehabilitation, including carrying and finance charges.

Secretary—The Secretary of Housing and Urban Development (or designee).
Small Project—A  project for non- elderly families under this Part which includes a total of 50 or fewer units (assisted and unassisted).
State Agency (Agency)—An agency which has been notified by HUD in accordance with § 883.203 that it is authorized to apply for a set-aside and/ or to use the Fast Track Procedures of this part.

Substantial Rehabilitation(a) The improvement of a property to decent, safe and sanitary condition in accordance with the standards of this part from a condition below these standards. Substantial Rehabilitation may vary in degree from gutting and extensive reconstruction to the cure of substantial accumulation of deferred maintenance. Cosmetic improvements alone do not qualify as Substantial Rehabilitation under this definition.(b) Substantial Rehabilitation may also include renovation, alteration or remodeling for the conversion or adaptation of structurally sound property to the design and condition required for use under this part, or the repair or replacement of major building systems or components in danger of failure.(c) Housing on which rehabilitation work has already started when the Agreement is executed is éligible for assistance as a Substantial Rehabilitation project under this part provided:(i) At the date of application to HUD, a substantial amount of construction (generally at least 25 percent) remains to be completed;(ii) At the date of application to HUD, the project cannot be completed and occupied by eligible families without assistance under this part; and(iii) At the time construction was nitiated, all of the parties reasonably

expected that the project would be completed without assistance under this part.
Tenânt Rent—The portion of the contract rent payable directly to the owner by an eligible family occupying an assisted unit. Tenant rent equals the total family contribution less any utility allowance.
Total Family Contribution—The portion of an eligible family’s income payable toward the family's total housing expense, as determined in accordance with 24 CFR Part 889.
Total Housing Expense—The total monthly cost of housing an eligible family, which is the sum of the contract rent and any utility allowance for the assisted unit occupied by the family.
Utility Allowance—An estimate, accepted by HUD, of the cost of utilities (except telephone) and other essential housing services for an assisted unit which are not included in the contract rent paid directly to the owner but which are the responsibility of the eligible family leasing the unit.
Vacancy Payments—The housing assistance payment made to the owner by the State Agency for a vacant, assisted unit if certain conditions are fulfilled as provided in the Contract. The amount of vacancy payment varies with the length of the vacancy period and is less after the first 60 days' of any vacancy.
Very Low-Income Family—An eligible family whose income does not exceed 50 percent of the median income for the market area, as determined by HUD, with adjustments for the size of the family.

§ 883.303 Project eligibility.(a) For purposes of this part, an Agency may assign funds to and seek approval for new construction, substantial rehabilitation, moderate rehabilitation or existing housing projects.(b) The Section 8 program under this part is for rental housing only. No assistance will be provided for any unit occupied by an owner. Cooperatives are considered rental housing rather than owner-occupied housing for the purposes of this part.(c) The types of rental housing which can be assisted under this part include:(1 ) Single-family houses, mobile homes, which are excluded under the Substantial and Moderate Rehabilitation programs and may only be used under the New Construction and Existing Housing Programs, where appropriate, and multifamily structures; (2) housing designed for the elderly, disabled or handicapped; and (3) single-room occupant housing planned specifically

as a relocation resource for eligible single persons.(d) Newly constructed or substantially rehabilitated high-rise elevator projects for families with children are prohibited unless HUD determines that there is no practical alternative.(e) Newly constructed high-rise elevator projects for the elderly may be approved only if the Agency determines that high-rise construction is appropriate after taking into account land costs, safety and security factors.(f) Projects for non-elderly families are required, where practicable, to have at least 5 percent of the assisted housing units designed and accessible to the physically handicapped.(g) Housing assisted under other provisions of the U.S. Housing Act of 1937, such as public housing assisted with annual contributions under Sections 5 and 9 of the Act, is not eligible for assistance under this part. Tax exemption under Section 1 1 (b) of the Act is not considered assistance for this purpose.(h) Conversions of projects under the Section 23 Leased Housing Program to the Section 8 program will be permitted, where appropriate: Provided, The Section 23 project qualifies as newly constructed or substantially rehabilitated as defined in this Subpart and all parties, including HUD, agree. Conversion of existing Section 23 projects to Section 8 will be governed by the provisions of Part 882.
§ 883.304 Fair market rents.(a) Fair Market Rents are HUD’S determination of the rents, including utilities (except telephone), ranges and refrigerators, parking and all maintenance, management and other essential housing services, which would be required to obtain in a particular market area privately developed and owned rental housing of modest design with suitable amenities. One schedule of Fair Market Rents (FMRs) has been developed for newly constructed and substantially rehabilitated housing and separate ones for existing and moderately rehabilitated housing.(b) Separate Fair Market Rents for newly constructed or substantially rehabilitated housing are established by unit size (number of bedrooms), basic structure type (detached, semi- detached/row houses, walk-up apartments, and elevator apartments) and occupant group (family and elderly) for individual market areas.(c) The Fair Market Rents for (1 ) dwelling units designated for the elderly or handicapped are those for the appropriate size units, not to exceed 2- bedrooms for the elderly, multiplied by
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1.05, rounded to the nearest whole dollar, (2) congregate housing dwelling units are the same as for non-congregate units, and (3) single room occupancy dwelling units are those for 0-bedroom units of the same type.(d) Fair Market Rents for newly constructed mobile homes may be established for an area upon application to HUD. The application must show that there is a need and demand for mobile homes in the area for which they are proposed and that mobile homes are acceptable under local requirements in that area.(e) Fair Market Rents will be published in the Federal Register at least annually in accordance with 24 CFR Part 888. Interim revisions for one or more market areas may be initiated by HUD at any time and may be published as market conditions dictate.
§ 883.305 Limitations on contract rents, 
replacement costs and amenities.(a) Purpose and Applicability of 
Limitations. The purpose of the Section 
8 program is to assist lower-income families in renting decent, safe and sanitary housing of modest design with suitable amenities. This section sets limitations on the contract rents, replacement costs and amenities for new construction and substantial rehabilitation projects constructed under this part. These limitations are intended to permit production of suitable housing without excessive costs, design features or amenities.(b) Limitation on Contract Rents. The contract rents for a project from proposal submission through cost certification, must be within both of the following limitations:(1 ) Fair Market Rent. The contract rent (including a possible adjustment using the FCC) plus any utility allowance for the unit must not exceed the Fair Market Rent in effect at the time of processing. The published Fair Market Rents will reflect a trended rent in order to allow for the period of construction as stated in the publication. If the scheduled construction time for a project is less, an appropriate reduction will be made in determining the approvable Contract Rent. The contract rent plus any utility allowance for the unit may exceed the applicable Fair Market Rent under special circumstances or if needed to implement a local Housing Assistance Plan or Areawide Housing Opportunity Plan:(i) By up to 10 percent with the approval of the HUD field office manager, or .(ii) By up to 20 percent with the approval of the HUD Assistant Secretary for Housing, and

(2) Rent Reasonableness. The contract rent must be reasonable. The HFA must certify to HUD on the appropriate form that:(i) The rents compare reasonably to or are below the rents of unassisted units of similar age, design and location which provide comparable amenities and services, or(ii) Any rents which exceed those determined to compare reasonably do sd by no more than 20 percent, and are warranted by cost and expense estimates acceptable to the HFA and cost certifications, as specified in§ 883.411.(iii) For small projects and partially- assisted projects, the rents exceed the rents for similar units by no more than 
10 percent. Where rents exceed those determined to compare reasonably by more than 10 percent but no more than • 
20 percent, the cost justification set forth in paragraph (b)(2)(ii) applies.(c) Limitation of Replacement Costs.(1 ) The HFA must certify to HUD that the estimated replacement costs for the dwelling units in any new construction or substantial rehabilitation proposal do not exceed the following limits:(i) The basic limits are: (A) $23,720 per dwelling unit without a bedroom; (B) $27,129 per dwelling unit with one bedroom; (C) $32,983 per dwelling unit with two bedrooms, (D) $42,217 per dwelling unit with three bedrooms; and (E) $47,032 per dwelling unit with four or more bedrooms.(ii) Where necessary to compensate for the higher costs incident to construction or rehabilitation of elevator type structures of sound construction and design, the HFA may certify that the replacements costs exceed the limits in paragraph (c)(l)(i) of this section but do not exceed: (A) $24,962 per dwelling unit without a bedroom; (B) $28,614 per dwelling unit with one bedroom; (C) $34,795 per dwelling unit with two bedrooms; (D) $45,011 per dwelling unit with three bedrooms; and (E) $49,409 per dwelling unit with four or more bedrooms.(iii) For any market area where the cost levels so require, the Assistant Secretary for Housing may increase, at the request of the field office, the dollar limits set forth in paragraphs (c)(1 ) (i) and (ii) by an amount not to exceed 75 percent.(iv) If the Assistant Secretary finds that, because of high costs, it is not feasible to construct dwellings in Alaska, Guam, or Hawaii without the sacrifice of sound standards of construction, design, livability, and within the limits in paragraph (c)(1 ) (i) and (ii), the principal amount of the replacement cost limits may be

increased by amounts as are necessary to compensate for additional costs but not to exceed the maximum, including high cost area increases under paragraph (c)(l)(iii), if any, otherwise applicable by more than 50 percent.(2) The HFA must also certify that the replacement cost and portion of the project not attributable to dwelling use are reasonable.(3) Except for the exemption contained in paragraph (c)(4) of this section, the limitations on replacement costs apply to all projects in their entirety.(4) Partially-assisted projects are exempt from the replacement cost limitations of this paragraph.(5) Subsequent changes to the limitations on replacement costs under paragraph (c)(l)(i) of this section will be made by notice published in the Federal Register and will be available on request.(d) Excess Costs. The limitations of paragraph (c) of this section will not prohibit the total actual cost of a project from exceeding the limits referred to in that paragraph. However, in determining or adjusting contract rents, the HFA will not take into account or give credit for any cost which exceeds the applicable replacement cost limits.(e) Limitation on Amenities. (1) The HFA must certify that the amenities in all new construction and substantial rehabilitation projects assisted under this part are limited to those amenities which are generally provided in unassisted housing of modest design in the market area. Generally, the amenities included in the determination of Fair Market Rents for the area may be included in a project. The use of more durable, high quality materials to control or reduce maintenance, repair and replacement costs will not be considered an excess amenity.(2) The limitation on amenities applies to all projects in their entirety.(3) Partially-assisted projects are exempt from the limitation of this paragraph.
§ 883.306 Limitation on distributions.(a) Non-profit owners (are not entitled to distributions of project funds.(b) For the life of the Contract, project funds may only be distributed to profit- motivated owners at the end of each fiscal year of project operation following the effective date of the Contract and after all project expenses have been paid, or funds have been set aside for payment, and all reserve requirements have been met. The first year’s distribution may not be made until the HFA certification of project costs, (See§ 883.411), where applicable, has been



Federal Register / Vol. 45, No. 21 / Wednesday, January 30, 1980 / Rules and Regulations 6897submitted to HUD. The HFA must certify that distributions will not exceed the following maximum returns:(1 ) For projects for elderly families, the first year’s distribution will be limited to 6 percent on equity. The Assistant Secretary for Housing may provide for increases in subsequent years' distributions on an annual or other basis so that the permitted return reflects a 6 percent return on the value, in subsequent years, as determined in accordance with HUD guidelines, of the approved initial equity. Any such adjustments will be made in accordance with a Notice in the Federal Register. The HFA may approve a lesser increase or no increase in subsequent years’ distributions.(2) For projects for non-elderly families the first year’s distribution will be limited to 10 percent on equity. The Assistant Secretary for Housing may provide for increases in subsequent years’ distributions on an annual or other basis so that the permitted return reflects a 10 percent return on the value, in subsequent years, as determined in accordance with HUD guidelines, of the approved initial equity. Any such adjustments will be made in accordance with a Notice in the Federal Register.The HFA may approve a lesser increase or no increase in subsequent years’ distributions.(c) For the purpose of determining the allowable distribution, an owner’s equity investment in a project is deemed to be 10 percent of the replacement cost of the part of the project attributable to dwelling use accepted by the HFA at cost certification (See § 883.411), or as specified in the Proposal where cost certification is not required, unless the owner justifies a higher equity contribution through cost certification documentation accepted by the HFA.(d) Any short-fall in return may be made up from surplus project funds in future years.(e) If the HFA determines at any time that surplus project funds are more than the amount needed for project operations, reserve requirements and permitted distributions, the HFA may require the excess to be placed in a separate account to be used to reduce housing assistance payments or for other project purposes. Upon termination of the Contract, any excess project funds must be remitted to HUD.(f) Owners of small projects or partially-assisted projects are exempt from the limitation on distributions contained in paragraphs (b) through (d) of this section.

§ 883.307 Financing.(a) Types of Financing. A. State Agency using the Fast Track Procedures of this part must provide permanent financing for any new construction or substantial rehabilitation project without Federal mortgage insurance, except coinsurance under Section 244 under the National Housing Act. Obligations issued by the HFA for this purpose may be taxable under Section 802 of the Housing and C o m m unity  Development Act of 1974 or tax-exempt under Section 103 of the Internal Revenue Code, 24 CFR Part 811 or other Federal Law. -(b) HUD Approval (1 ) A  State Agency, prior to receiving HUD approval of its first New Construction or Substantial Rehabilitation Proposal using contract authority under this part, must submit copies of the documents relating to the method of financing Section & projects to HUD for review. These documents shall include bond resolutions or indentures, loan agreements, regulatory agreements, notes, mortgages or deeds of trust and other related documents, if any, but does not need to include the “official statement’’ or copies of the prospectus for individual bond issues. HUD review will be limited to making certain that the documents are not inconsistent with or in violation of these regulations and the administrative procedures used to implement them. After review, HUD must notify the Agency that the documents are acceptable or, if unacceptable, will request clarification or changes. This review and approval will meet the requirements of 24 CFR 811.107(a).(2) When an Agency which has received HUD approval of its financing documents proposes substantive changes in them which affect the Section 8 program, the revised documents must be submitted for review. HUD review will be limited to the areas indicated in paragraph (b)(1 ) of this Section and must be carried our promptly. HUD will notify the Agency that the revised documents are acceptable, or, if unacceptable, will request clarification or changes.(3) The review and approval of financing documents required under 24 CFR Part 811 will constitute HUD approval under this Section.(4) The Agency must retain in its files, and make available for HUD inspection, the documentation relating to its financing of Section 8 projects, including any relating to the certifications of compliance with applicable Department of Treasury or HUD regulations (24 CFR

Part 811) regarding tax-exempt financing.(c) Pledge of Contracts. The HFA or owner may pledge, or offer as security for any loan or obligation, an Agreement, Contract, or A C C  entered into pursuant this Part provided that such security is in connection with a project constructed pursuant to this Part. Any pledge of the Agreement, Contract, or A CC , or payments thereunder will be limited to the amounts payable under the Contract or A C C  in accordance with its terms. If the pledge or other document provides that all payments will be paid directly to the HFA, other mortgagee or the trustee for bondholders, the HFA, other mortgagee or trustee may make all payments or deposits required under the mortgage or trust indenture and remit any excess to the owner.(d) Foreclosure and Other Transfers.In the event of foreclosure, assignment, or sale in lieu of foreclosure, or other assignment or sale approved by HUD,(1 ) The Agreement, the Contract and the A C C  will continue in effect, and(2) Housing assistance payments will continue in accordance with the terms of the Contract.
§ 883.308 Adjustments to reflect changes 
in terms of financing.(a) Certifications of Projected 
Financing Terms. When an HFA, under this part, provides permanent financing for a project through the issuance of obligations and these are not sold until after the contract rents for a project have been set, the HFA must submit, with the Proposal, a certification of:(1 ) Its projected rate of borrowing (net interest cost), based on a reasonable evaluation of market conditions, on obligations issued to provide interim • and permanent financing for the project,(2) The projected cost of borrowing to the owner on interim financing for the project,

(3) The projected loan amount for the project,(4) The projected cost of borrowing and the term of the permanent fin a n cin g  to be provided to the owner for the project,(5) The projected annual debt service for the permanent financing on which the Contract Rents are based, and(6) The override, if any.(b) Revised Certifications. If, at any time prior to the execution of the Agreement, the terms and conditions of financing change, other than the HFA’s projected cost of borrowing, the HFA must submit revised certifications based upon the new terms.(c) Certifications o f Actual Financing 
Terms. After a project has been



6898 Federal Register / Vol. 45, No. 21 / Wednesday, January 30, 1980 / Rules and Regulationspermanently financed, the HFA must submit a certification which specifies the actual financing terms. The items that must be included in this certification include: i (1 ) The HFA’s actual cost of borrowing (net interest cost) on obligations from which funds were used to permanently finance the project,(2) The override, if any, added to the actual cost of borrowing on obligations in setting the rate of lending to the owner,(3) The annual debt service to the owner for the permanent financing on which contract rents are based; and,(4) The actual loan amount and the term on which the annual debt service is based.(d) Reduction o f Contract Rents. If the actual debt service to the owner under the permanent financing is lower than the anticipated debt service on which the Contract Rents were based, the initial Contract Rents, or the Contract Rents currently in effect, must be reduced commensurately, and the amount of the savings credited to the project account.(e) Increase of Contract Rents. This paragraph (e) applies only if the HFA is using its set-aside for the project and it is processed under Subpart D. If the acutal debt service to the owner under the permanent financing is higher than the anticipated debt service on which the Contract Rents are based, the initial Contract Rents or the Contract Rents currently in effect may, if sufficient contract and budget authority is ‘ available, be increased commensurately based on the certification submitted under paragraph (c) of this section. The amount of this increase may not exceed the amount of the Financing Cost Contingency (FCC) authorized but not reserved for the project at the time the proposal is approved. The adjustment must not exceed the amount necessary to reflect an increase in debt service (based on the difference between the projected and actual terms of the permanent financing) resulting from an increase over the projected interest rate of not more than:(1 ) One and one-half percent if the projected override was three-fourths of one percent or less, or(2) One percent if such projected override was more than three-fourths of one percent but not more than one percent, or(3) One-half of one percent if such projected override was more than one percent.(f) Recoupment of Savings in 
Financing Costs. In the event that interim financing is continued after the first year of the term of the Contract and

the debt service of the interim financing for any period of three months after such first year is less than the anticipated debt service under the permanent financing on which the Contract Rents were based, an appropriate amount reflecting the savings in financing cost will be credited by HUD to the Project Account and withheld from housing assistance payments payable to the owner. If during the course of the same year there < is any period of three months in which the debt service is greater than the anticipated debt service under the projected permanent financing, an adjustment will be made so that only the net amount of savings in debt service for the year is credited by HUD to the Project Account and withheld from housing assistance payments to the owner. No increased payments will be made to the owner on account of any net excess for the year of actual interim debt service over the acticipated debt service undet the permanent financing. Nothing in this paragraph will be construed as requiring a permanent reduction in the Contract Rents or precluding adjustments of Contract Rents in accordance with paragraphs (d) or (e) of this section.(g) Compliance with Other 
Regulations. The HFA must also submit a certification specifying:(1 ) That the terms of financing, the amount of the obligations issued with respect to the project and the use of the funds will be in compliance with any regulation governing the issuance of the obligations, e.g., Department of the Treasury Regulations regarding arbitrage or HUD Regulations regarding Tax Exemption of Obligations of Public Housing Agencies (24 CFR Part 811), and(2) That the override, if any, on the permanent financing for the project will not be greater than the projected override nor greater than the override allowed for the borrowing as a whole under applicable regulations, e g., the Department of Treasury Regulations regarding arbitrage. The certifications required under 24 CFR 811.107(a)(2) will be sufficient to meet the certification requirements of this paragraph (g).
§ 883.309 Site and neighborhood 
standards.Proposed sites must meet the standards in this section.(a) New Construction or Substantial 
Rehabilitation Projects. (1 ) Adequate utilities (water, sewer, gas and electricity) and streets will be available to service the site.(2) The site and neighborhood shall be suitable from the standpoint of facilitating and furthering full

compliance with the applicable provisions of Title VI of the Civil Rights Act of 1964, Title VIII of the Civil Rights Act of 1968, Executive Order 11063, and HUD regulations issued pursuant .thereto.(3) The site must promote greater choice of housing opportunities and avoid undue concentration of assisted persons to areas containing a high proportion of low-income persons.(4) The site must be free from serious, adverse environmental conditions, or there shall be evidence that any such conditions will be corrected by the time the housing is completed. (For new construction projects, see paragraph(b)(3) of this section.)(5) The site must comply with any applicable conditions in the Local Housing Assistance Plan approved by HUD if applicable under § 883.206.(6) The housing must be accessible to social, recreational, educational, commercial, and health facilities and services and other municipal facilities and services that are at least equivalent to those typically found in neighborhoods consisting largely of unassisted, standard housing of similar market rents.(7) Travel time and cost via public transportation or private automobile from the neighborhood to places of employment providing a range of jobs for lower-income workers, must not be excessive. (While it is important that elderly housing not be totally isolated from employment opportunities, this requirement need not be adhered to rigidly for such projects.)(8) The project may not be on a site which has occupants unless the relocation requirements referred to in § 883.311 are met.(9) The project may not be in an area that has been identified by HUD as having special flood hazards and in which the sale of flood insurance has been made available under the National Flood Insurance Act of 1968, unless the project is covered by flood insurance as required by the Flood Disaster Protection Act of 1973, and it meets any relevant HUD standards and local requirements.(b) New Construction Projects Only.(1 ) The site must be adequate in size, exposure and contour to accommodate the number and type of its units proposed.(2) The site must not be located in: (i) An area of minority concentration unless (A) sufficient, comparable opportunities exist for housing of minority families, in the income range to be served by the proposed projects, outside areas of minority concentration; or (B) the project is necessary to meet



Federal Register / Vol. 45, No. 21 / Wednesday, January, 30, X980 / Rules and Regulations 6899overriding housing needs which cannot otherwise feasibly be met in that housing market area. An “overriding need” may not serve as the basis for determining that a site is acceptable if the only reason the need cannot- otherwise feasibly be met is that discrimination on the basis*of1 race, color, religion, creed; sex, or national origin renders sites outside areas of minority concentration unavailable, or(ii) A  racially mixed area if  the project will cause a significant increase itr the proportion of minority to nonrminority residents in the area.(3) The site must be free from adverse environmental conditions, natural or manmade, such as instability, flooding, septic tank backups, sewage hazards, or mudslides; harmful air pollution, smoke or dust; excessive noise vibration or vehicular traffic; rodent or vermin infestation; or fire hazards. The neighborhood must not be one which is seriously detrimental to family life or in which substandard dwellings or other undesirable elements predominate, unless there is actively in progress a. concerted program to remedy the undesirable conditions.
§ 883.310 Property standards.(a) New Construction. Projects must, comply with:(1) HUD’s Minimum Property Standards;(2) In the case of mobile homes, the Federal Mobile Home Construction and Safety Standards, pursuant to Title VI of the Housing and Community“ Development Act of 1974, and 24 GFR Part 3280;(3) In the case of congregate or single room occupant housing, the appropriate HUD guidelines and standards,(4) HUD requirements pursuant to Section 209 of the Housing and Community Development Act of 1974 for projects for the elderly or the handicapped;(5) HUD requirements pertaining to noise abatement and control; and(6) Applicable state and local laws, codes, ordinances, and regulations.(b) Substantial Rehabilitation.Projects must comply with: '(1) Minimum Design Standards for Rehabilitation for Residential Properties; and,(2) In the case of congregate or single room occupant housing, the appropriate HUD guidelines and standards,(3) HUD requirements pursuant to Section 209 of the HCD Act for projects for the elderly or the handicapped; :(4) , HUD requirements pertaining to noise abatement and control;,

(5) HUD regulations issued pursuant to the Lead Based Paint Poisoning Prevention Act, 42 U.S.C. 4801; and(6) Applicable State and local laws, codes, ordinances, and regulations.
§ 883.311 Relocation and land acquisition 
requirements.(a) Application o f the Uniform A ct The Uniform Relocation Assistance and Real Property Acquisition Policies Act o f  1970 (Uniform Act) and HUD implementing regulations at 24 CFR Part 42 (Uniform Relocation Assisstance and Real Property Acquisition) apply to the acquisition of real property by a PHA or other State agency (as defined at 24 GFR 42.85) for a project assisted under this Part and to any displacement that results from such acquisition;(b) Displacement not Subject to the 
Uniform Act. With respect to any residential tenants (not owner- occupants) who will be permanently or temporarily relocated from a project that is assisted under this Part; but who are not assisted under the Uniform Act; the following policies will apply:(1 ) Such tenants are eligible for the relocation assistance and benefits described below if they are relocated following the submission to HUD of the Proposal for the project; except where (i) their tenancy is terminated on the grounds set forth in § 883.708(b) (i), or(ii) they take occupancy after HUD’s approval of the proposal with notice from the owner of the pending proposal and potential displacement.(2) Within a reasonable period of time prior to displacement, each tenant to be permanently relocated will be provided a reasonable choice of opportunities to move to a suitable replacement dwelling unit from among available units so. located as to promote choice outside areas of low income and minority concentration.(3) For purposes of this section, a suitable replacement dwelling is: (i) Decent, safe and sanitary as defined iiL 24 CFR 4Z.47.(ii) Available within the tenant’s ability to pay (i.e., the monthly rent and average estimated cost of utilities does not exceed 25. percent of, the combined monthly income of all adult members of the tenant’s household);(iii) In an area not subject to unreasonable adverse environmental conditions, either natural or humane made;(iv) In a location that is not generally less desirable than the location of the displaced tenant’s  dwelling with respect to public utilities, commercial and public facilities, and the tenant’s place o f employment (or to sources of

employment, if the tenant is unemployed but employable);(4) Each tenantiwill be reimbursed by the owner for reasonable moving and? related expenses at the levels described at 24 CFR 42.303 or may receive, at the discretion of the*owner, affixed payment for moving expenses in accordance with 24 CFR 42.353.(5) A  tenant may be required to relocate for a temporary period only if this is  necessary to carry out the project and he/she ispermitted-to occupy a dwelling in the completed project. If required, the temporary relocation will not exceed 12  months in duration; a decent, safe, and sanitary dwelling in an area not subject to unreasonable adverse environmental conditions'will be available to the tenant for the period of the temporary relocation; and the tenant will be reimbursed actual; reasonable out-of-pocket expenses, including moving costs to and from the temporarily occupied' dwelling and any increase in the monthly housing cost (rent and reasonabib utility costs)' incurred in connection with the temporary relocation. If the new dwelling unit is not ready, for occupancy within the 12-month period, the tenant will be notified of the earliest date by which it will be ready; and the tenant in’ that case will have the right to agree to wait until the extended date or to request that he/she be treated as permanently displaced.(6) All tenants occupying property on which units will be newly constructed or substantially rehabilitated will be provided with advance^ information, in writing and by personal explanation sufficient to enable them to understand fully the reason for their displacement and the relocation opportunities and assistance which is available to them.(7) All tenants will be provided appropriate advisory services necessary to minimize hardships in adjusting to required permanent or temporary relocation.(8) No lawful5 occupant will be required to move from his/her dwelling or to move his/her business without at least 90 days advance written notice of the earliest date by which he/she may be required to move.(i) If the tenant is provided but refuses a reasonable choice: of opportunities to move to a suitable replacement dwelling; the owner will not be obligated’to make further efforts to provide replacement housing.(ii) If replacement housing within the tenant’s ability to pay cannot be identified and government assistance that would satisfy this requirement cannot be secured, the owner’s obligation under this section may be



6900 Federal Register / Vol. 45, No; 21 / Wednesday, January 30, 1980 / Rules and Regulationssatisified by providing the tenant with a lump sum payment equal io 48 times the amount, if any, necessary to reduce the monthly housing cost (rent and utilities) of a suitable replacement dwelling to 25 percent of the combined monthly gross income to all adult members of the tenant’s household.(iii) A  tenant who believe he/she has not received the proper relocation payments or opportunities to relocate to detent, safe and sanitary dwelling to which the tenant is entitled under this section may appeal first to the HFA and, if this appeal does not resolve the issue within a reasonable period of time, may appeal to the HUD field office with jurisdiction over the proposed project.(iv) Owners are responsible for assuring that payments and services required by this Section are provided. Costs incurred by the owner in providing these services and payments may be included in project replacement cost (see § 883.403(c)) except that payments to tenants permanently relocated in accordance with paragraph (b)(8) (ii) of this section may not be included.(c) Eligibility of Lower Income Single 
Persons. Lower income single persons who are displaced as a result of a project may return to occupy assisted units in accordance with 24 CFR Part 812.
§ 883.312 Other Federal requirements.(a) Equal Opportunity Requirements. Participation in this program requires compliance with Title VI of the Civil Rights Act of 1964, Title VIII of the Civil Rights Act of 1968, Executive Orders 11063 and 11246, and Section 3 of the Housing and Urban Development Act of 1968, and all related rules, regulations and requirements.(c) National Environmental Policy 
Act. Participation in this program requires compliance with the National Environmental Policy Act and all related rules, regulations and requirements.(d) Clean A ir A ct and Federal Water 
Pollution Control Act. Participation in this program requires compliance with the Clean Air Act and the Federal Water Pollution Control Act and all related rules, regulations and requirements.(e) Davis-Bacon and Related Acts. Participation in this program requires that not less than the wages prevailing in the locality, as predetermined by the Secretary of Labor pursuant to the Davis-Bacon Act (49 Stat. 1011), be paid to all laborers and mechanics employed in the development of any new construction or substantial rehabilitation project with nine or more assisted units and all related rules, regulations and requirements.

(f) Rehabilitation Act. Participation in this program requires compliance with the Rehabilitation Act of 1973 and Executive Order 11914 and all related rules, regulations and requirements.(g) Other Federal Statutes and 
Regulations. Participation in this program requires compliance with the National Historic Preservation Act (Pub.L. 89-665), the Archeological and Historic Preservation Act of 1974 (Pub.L. 93-291), and Executive Order 11593 on Protection and Enhancement of the Cultural Environment, including the procedures prescribed by the Advisory Council on Historic Preservation in 36 CFR Part 800.
Subpart D— Fast Track Procedures for 
New Construction and Substantial 
Rehabilitation Projects

§883.401 Applicability.The Subpart provides special, simplified processing procedures (Fast Track Procedures) for new construction and substantial rehabilitation projects using contract authority from the set- aside of an Agency.(a) The Agency may utilize the Fast Track Procedures set forth in this subpart only for new construction or substantial rehabilitation projects for which it provides permanent financing without Federal mortgage insurance, except coinsurance under Section 244 of the National Housing Act. An Agency using Fast Track Procedures is called a Housing Finance Agency (HFA).(b) New Construction and Substantial Rehabilitation proposals initially selected by HUD under 24 CFR Part 880 or 881, for which an Agency agrees to provide permanent financing without Federal mortgage insurance (except coinsurance under Section 244) are eligible for Fast Track Procedures. Subsequent to selection by HUD, such proposals will be governed by the provisions of this part. Any material deviation in the Proposal submitted by the HFA under this subpart from the Preliminary Proposal, including a request for additional contract or budget authority, may be cause for reconsideration and rejection by HUD.(c) If an Agency provides permanent financing with Federal mortgage insurance for a Section 8 project and does not utilize its set-aside for such project, the provisions of 24 CFR Part 880 or 881, whichever is applicable, and §§ 883.307(b) and 883.308 apply.
§ 883.402 Obtaining proposals.HFAs may establish their own procedures (by published invitation, negotiation, or otherwise, in accordance with applicable State and local laws) for

obtaining and selecting a Proposal for submission to HUD pursuant to § 883.403.
§ 883.403 HFA submission of proposals.(a) Submission to HUD. Any proposal eligible for Fast Track Procedures submitted by an HFA must contain the certifications required by paragraph (d) of this section.(b) Previous Participation; A-95 
Clearinghouse Review; and Review and 
Comment by Local Government. (1 ) The HFA and the HUD field office may, where feasible, develop procedures by which the previous participation review, A-95 Clearance and the local government review and comment under Part 891 are initiated prior to Proposal submission. (A-95 Clearance depends on the degree of rehabilitation and, therefore, may not apply to all rehabilitation projects.) The Proposal may not be approved until the HUD field office has received a copy of the response from the appropriate A-95 Clearinghouse and the Chief Executive Officer of the unit of general local government where appropriate, pursuant to 24 CFR Part 891.(2) If the HFA initiates the A-95 review, a copy of its letter of transmittal to the appropriate A-95 Clearinghouse must be included with its Proposal submission to HUD. The letters to the A-95 Clearinghouse(s) should request that copies of the response be forwarded to HUD.(3) If special procedures as described in paragraph (b)(1 ) and (b)(2) of this section are not adopted, the HUD field office will conduct its previous participation review or initiate A-95 and Part 891 review and comment procedures after the Proposal has been submitted.(c) Proposal Contents. Each Proposal must contain the following items, any one of which may be submitted and approved with the Application:(1) The identity of the owner, developer, builder, architect, management agent (and other participants) and the names of officers and principal members, shareholders, investors, and other parties having a substantial interest in the project. This must include the previous participation of each person in HUD programs on the prescribed HUD form, a disclosure of any possible conflict of interest by any of these parties which would be a violation of the Agreement, the Contract, or the A C C  and information on the qualifications and experience of the principal participants;(2) A  description of the proposed housing and amenities agreed to by the HFA and the owner, including



Federal Register / Vol. 45, No. 21 / Wednesday, January 30, 1980 / Rules and Regulations 6901appropriate sketches or schematic drawings;(3) A  neighborhood map showing the location(s) of the site(s) and the racial composition of the neighborhood;(4) The anticipated date for completion of the work. If the owner will complete the project in stages, identification of the units comprising each stage and the estimated dates for commencement and completion of each stage;(5) The proposed contract rents by unit size and structure type; which utilities and sendees are to be included in the contract rent; which utilities and services, if any, are to be paid directly by the families and the estimated Utility Allowance for these utilities and services, if any; and, a list of the equipment to be provided in each type of unit as part of the contract rent;(6) The estimated replacement costs for each size of dwelling unit which may include the cost to the owner of relocation (except for payments to tenants permanently relocated under§ 883.311(b)(8)(H)) and the total estimated replacement cost of the entire project;(7) A  signed certification on the prescribed form of the owner’s intention to comply with Title VI of the Civil Rights Act of 1964, Title VIII of the Civil Rights Act of 1968, Executive Order 11063, Executive Order 11246, Section 3 of the Housing and Urban Development Act of 1968, and of the owner’s intention to undertake marketing activities as required by § 883.702(a).(8) A  statement describing how the proposal is consistent with any applicable Housing Assisance Han, and/or Areawide Housing Opportunity Plan;(9) For proposals for projects of five units or more, an Affirmative Fair Housing Marketing Plan;(10) The proposed term of the contract and justification for it in accordance with § 883.603;(11) A  statement of the marketing activities the owner intends to take in accordance with the requirements of § 883.702(a)(3). Such efforts might include: participation in regional or sub­regional application pools and clearinghouses; establishment of a referral system with PHAs, other public agencies and Section 8 owners/ managers in the surrounding area; contact with and provision of information about the project to employers and their employees, labor unions and interested com munity groups.(d) HFA Certifications. The HFA must submit, with the Proposal, the following certifications:

(1) That the developer, builder, and owner are acceptable for purposes of meeting all the obligations of the Agreement.(2) That the proposed site(s) meets the standards specified in §§ 883.309(a) (1),(4), (6) and (7) and 883.309(b) (1) and (3).(3) That the proposal complies with § § 883.305(b)(2) regarding the reasonableness of contract rents, 883.305(e) regarding amenities, and 883.306 regarding distributions to owners, and 883.305(c)(2) regarding replacement costs.(4) The certifications required by § 883.308 regarding the terms of financing.(5) That the owner and management agent, if any, are acceptable for purposes of meeting all the obligations of the contract, including marketing, management and maintenance responsibilities.(6) That consideration has been given to whether there are site occupants who would have to be displaced, whether there is a feasible plan for relocation of site occupants, the degree of hardship which displacement might cause, the availability of funding for relocation payments and the requirements of§ 883.311 have been met. If any displacement will occur; The number of households affected, by size and race, and the business concerns affected, by race, and whether they own or rent; the number of each to be temporarily or permanently displaced.(7) That the form of lease required by the HFA to be used by the owner will meet the requirements of § 883.707, and be otherwise consistent with program requirements.(8) That the proposed project is in compliance with the v&rious regulations, statutes and executive orders set forth in § 883.312.
§ 883.404 HUD evaluation of proposals.HUD’s evaluation of Proposals submitted by HFAs shall be limited to determining whether the following requirements are satisfied:(a) The Proposal and the HFA certifications contain all elements required in § 883.403 and are acceptable in accordance with § 883.201(c);(b) The proposed contract rents plus any Utility Allowance do not exceed the HUD established Fair Market Rents, except as provided in § 883.305(b);(c) The proposed replacement cost for the dwelling units do not exceed the dollar limits specified in § 883.305(c)(1);(d) The Proposal satisfies the requirements of the National Environmental Policy Act. In determining whether this requirement, is met, HUD must complete all appropriate

environmental reviews required under HUD regulations;(e) The proposed site meets the site and neighborhood requirements of§ 883.309(a) (2), (3), (5), (8) and (9) and, in the case of proposals for new construction, § 883.309(b)(2);
(f) The HFA and Owner are not in 

violation of the equal opportunity 
requirements of § 883.312(a) and the 
Affirmative Fair Housing Marketing 
Plan is approvable by HUD;(g) The determination has been made by HUD as to whether any project participants are on the list of debarred, suspended, and ineligible contractors and grantees, available to the field office. If any participants are found to be on that list, the proposal will not be approved unless the participant withdraws;(h) In cases where the Application for a proposed project did not specify a site, the requirements of § 883.206 (a)(4) and(b) must be satisfied; and(i) The Proposal complies with such other requirements as the Secretary will from time to time prescribe.
§ 883.405 Notification of acceptability of 
proposal.(a) HUD Determination. HUD shall notify the HFA that the Proposal is:(1) Approved; or(2) Approvable only if specified deficiencies are corrected and if HUD receives amendments to the Proposal necessary to correct these deficiencies within a specified time; or(3) Not approved with an indication of the reasons for disapproval.(b) Notification. The appropriate A -95 Clearinghouse and the unit of general local government must be notified by HUD of its final action at the time the HFA is notified.
§ 883.406 HFA’s  submission of 
acceptance of notification, and certification 
of design and construction quality.(a) H F A ’s Acceptance. The HFA must indicate its acceptance of the notification of approval of the Proposal by returning to HUD a copy indicating its acceptance, together with a covering letter stating:(1 ) The date by which the HFA will submit the documentation required in paragraph (b) of this section; and(2) The date when construction or rehabilitation, as appropriate, is expected to begin. This acceptance must be furnished within the time prescribed in the notification. If the HFA does not accept the notification by the date specified, HUD may rescind the notification.(b) Documentation to Follow  
Acceptance. The H FA must submit to
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HUD, by the date specified in its acceptance letter under paragraph (a) of this section, the following documents:(1 ) A  Certification of Design and Construction Quality in accordance with paragraph (c) of this section;(2) Four copies of the ACC, prepared by the HFA in accordance with the HUD precribed form and executed by the HFA; and(3) Four copies of the Agreement, prepared by the HFA in accordance with the HUD prescribed form and executed by the HFA and the owner.(c) Certification of Working Drawings 
and Specifications. The HFA must submit to HUD a certification by the HFA, based upon an analysis and report by the design architect of the project or by an architect employed or engaged by the HFA, that:(1 ) (i) For new construction, the working drawings and specifications are consistent with the approved Proposal, or(ii) For substanial rehabilitation, the working drawings and specifications, where required under HUD guidelines considering the nature and extent of rehabilitation, and the work write-up are consistent with the approved proposal, and(2) The proposed construction or rehabilitation is permissible under the applicable zoning, building, housing, and other codes, ordinances or regulations as modified by any waivers obtained from the appropriate officials. This certification must also cover compliance with the appropriate Minimum Property Standards and other standards, guidelines and criteria applicable pursuant to § 883.310.(3) The amenities in the proposed project are incompliance with§ 883.305(e).(d) Working Drawings and 
Specifications. The HFA must retain in its files one set of the working drawings and specifications, or work write-up where working drawings and specifications are not required. (See paragraph (c) of this section.) These drawings and specifications, or work write-up, must be available for examination by HUD so long as the contract is in effect or for such shorter period of time as approved by HUD.
§ 883.407 HUD execution of annual 
contributions contract and agreement.(a) HUD must review the Certification of Design and Construction Quality, the A CC , and the Agreement and, if found acceptable, execute the A C C  and approve the Agreement. The Agreement may provide for execution of the contract in stages where the construction will permit occupancy of

units prior to completion of the entire project. After execution, HUD will return two copies of the A C C  and the Agreement to the HFDA, retaining two copies for its records.(b) In the case of a non-elderly family project located in a Standard Metropolitan Statistical Area (SMSA), the field office will promptly notify PHAs and Community Development Agencies in the SM SA as well as any metropolitan-wide clearinghouse, or fair housing organizations where there is no metropolitan-wide clearinghouse, of the execution of the Agreement; the size and bedroom distribution of the project; and the expected time of initial marketing and occupany. The notification will indicate that agencies should inform the owner if they wish to be contacted by the owner for referrals.
§ 883.408 Construction or rehabilitation 
period.(a) Timely Performance of Work.After execution of the Agreement, the owner must proceed promptly with construction or rehabilitation as provided in the Agreement and complete the project within the time stated in the Agreement. If the owner fails to start promptly, diligently continue or complete construction, the HFA may rescind the Agreement, or take other appropriate action.(b) Delays. Extensions of time may be granted for the reasons specified in the Agreement. However, contract rents will be increased only for the reasons stated in paragraph (d) of this section.(c) Inspections During Construction.(1 ) All projects will be inspected by the HFA periodically to determine compliance with Davis-Bacon Act requirements.(2) Projects which involve financing which requires HUD construction inspection will be subject to the applicable inspection requirements of the applicable regulations (e.g., Part 811 or Coinsurance).(3) A  review to determine contractor compliance with equal opportunity requirements may be conducted at any time during the construction period.(d) Increases in Contract Rents or 
Utility Allowances Before Contract 
Execution. (1 ) Increases in Contract Rents or Utility Allowance after execution of the Agreement and prior to execution of the Contract are permitted only in the following circumstances:(i) To correct substantial errors by HUD or the HFA in the original processing which would otherwise result in serious inequities;(ii) To reflect substantial and necessary changes in the plans and specifications which have been

approved by the HFA (no optional betterments may result in rent increases);(iii) To reflect increases in actual debt service over projected debt service permitted under § 883.308(e);(iv) To reflect additional costs for interest, taxes, hazard insurance, mortgage insurance premiums, and commitment fees, due to construction delays excusable under the Agreement;(v) To reflect additional costs which result from requirements imposed by local or State governments, HUD, or other Federal agencies, which are beyond the control of the owner, which have been approved by the HFA and which could not have been anticipated at the time the Agreement was executed; or(vi) To reflect increased costs which result from a change in contractors which is necessary because the original contractor became bankrupt, was terminated by the owner due to inadequate performance or abandoned the job.(vii) To reflect additional costs incurred by the owner in providing the relocation assistance and payments required by § 883.311 (except for payments made to tenants permanently relocated under § 883.311(b)(8)(ii)), or as a result of altering construction work schedules in order to minimize displacement or as a result of other activities which minimize displacement or related hardships.(2) The HFA must certify that any increases granted are limited to the amount necessary to cover the specific cost increase associated with the applicable item cited in paragraph (d)(1 ) of this section and do not result in rents that exceed the limitations to which the HFA certified under § 883.305(b)(2) or the limitations in §§ 883.305(b)(1) and 883.305(c).
§ 883.409 Project completion.(a) Certifications Upon Completion. Upon completion of the project, the HFA must submit to HUD the following certifications:(1 ) A  certification by the HFA that: (i) The project has been completed in accordance with the requirements of the Agreement;(ii) The project is in good and tenantable condition;(iii) There are no defects or deficiencies in the project other than minor items or work which is incomplete because of weather conditions;(iv) There has been no change in the management capability or in the proposed management program (if one was required) specified in the Proposal, other than changes approved in writing



Federal Register / V o l. 45, No. 21 / W ednesday, January 30, 1980 / Rules and Regulations 6903by the HFA in accordance with the Agreement;(v) There are no claims of underpayment or alleged violation of the provisions of the Agreement relating to the payment of not less than prevailing wage rates. In the event there are any such pending claims to the knowledge of the owner, HUD, or the HFA, the HFA certification must include a statement that the owner has placed a sufficient amount in escrow, as determined by the HFA or HUD to assure payment of any contested underpayment; and(vi) The project has been constructed or rehabilitated in accordance with applicable zoning, building, housing and other codes, ordinances or regulations, as modified by any waivers obtained from the appropriate officials.(2) A  certification by the owner that:(i) The project has been completed in accordance with the requirements of the Agreement;(ii) The project is in good and tenantable condition;(iii) There are no defects or deficiencies in the project other than minor items or work which is incomplete because of weather conditions;(iv) There has been no change in evidence of management capability or in the proposed management program (if one was required) specified in the Proposal, other than changes approved in writing by (he HFA in accordance with the Agreement; and(v) The provisions of the Agreement relating to the payment of not less than prevailing wage rates have been complied with and that there are no claims of underpayment in alleged violation of said provisions of the Agreement. In the event there are any such pending claims to the knowledge of the Owner, HUD, or the HFA, the Owner’s certification shall include a statement that a sufficient amount has been placed in escrow, as determined by the HFA or HUD to assure such payments.(3) In the case of substantial rehabilitation projects, a certification by the owner that the property has been treated and is in compliance with HUD Lead Based Paint regulations (24 CFR Part 35).(b) Additional Work to be Completed.If the HFA certification states that the project is complete except for minor items or work which is incomplete because of weather conditions which do no preclude or affect occupancy, the project or appropriate stage will be accepted and the Contract executed subject to completion, of these items within a reasonable period of time.When the owner reports to the HFA that the remaining work items have been

completed, the HFA must inspect the work, and if it finds that the work has been completed satisfactorily, it must so certify to HUD. If HUD fails to receive this additional certification within a reasonable time period from acceptance of the project, HUD may, upon 30 days notice to the HFA and the owner cancel its approval of the Contract and require its termination or exercise its other rights under the A CC .(c) Completion in Stages. If the project is to be completed in stages, the procedures of this section shall apply to each stage.
§ 883.410 Execution of housing 
assistance payments contract.If the HUD Field Office determines that the certifications required by § 883.409 are in conformance with the requirements of that section, it will authorize execution of the Contract. If HUD finds that the evidence of completion is acceptable with respect to the physical completion of the project, including the certificate of occupancy and/or other official approvals required for occupancy, but the evidence of completion in other respects is not acceptable, it will, upon request by the HFA, approve execution of the Contract. In such cases, however, until the remaining evidence of completion is submitted and found acceptable by HUD:(a) The contract rent for the purpose of computing housing assistance' payments with respect to any unit will be the monthly amount of the debt service on the permanent obligations attributable to the unit, or, if the project is not yet permanently financed, the amount of debt service on the interim obligations; and(b) Rent-up and occupancy will be subject to such conditions as HUD may require.The contract will be executed first by the owner and the HFA and then approved by HUD.

§ 883.411 Cost certification.(a) As soon as possible after execution of the Contract, the HFA must certify to HUD the actual cost based on its review of certified costs submitted by the owner. This actual cost may include relocation costs incurred by the owner under § 883.311. The owner’s cost certifications must, at a minimum, be consistent with the HUD-prescribed format and be supported by the unqualified opinion of an Independent Public Accountant.(1 ) There will be no cost certification submission required for projects with rents that are equal to or less than comparable rents or for partially

assisted projects or for small projects except as required by § 883.305(b)(2); and(2) The provisions of paragraph (a)(1 ) of this section do not preclude the imposition of different cost certification requirements prescribed as part of the H FA’s project financing requirements.(3) In order to assist HUD in gathering data, the HFA will be required to submit cost information in a format approved by HUD.(b) If the certified costs provided in accordance with paragraph (a) of this section are less thaft the projected replacement costs provided under§ 883.403(c), the contract rents will be reduced accordingly.(c) If the contract rents are reduced pursuant to paragraph (b) of this section, the maximum A C C  commitment will be reduced. If contract rents are reduced based on certification after Contract execution, any overpayments since the effective date of the Contract will be recovered from the owner by the HFA and returned to HUD.
Subpart E— Existing Housing and 
Moderate Rehabilitation Projects

§ 883.501 Modification of existing 
housing/moderate rehabilitation 
regulations.If an Agency wishes to use all or part of its set-aside as agreed under § 883.204(b) for an existing housing or moderate rehabilitation program, it must follow the provisions set forth in the regulations for the Section 8 Housing Assistance Payments Program—Existing Housing, 24 CFR Part 882 except as follows:(a) The Agency may submit to HUD at any time, without reference to any HUD Invitation, an application pursuant to 24 CFR Part 882 which must be in accordance with the provisions of that part.(b) The Agency must at the same time submit to HUD, on the prescribed HUD form, an Application accompanied by:(1 ) A  Certification that it has made a public announcement that it has been allocated a set-aside, in accordance with § 883.204(d); and(2) A  demonstration that the proposed project complements the allocation program of the HUD field office.(c) In implementing the provisions of 24 CFR Part 882, with respect to review and cbmment by local governments, the provisions of § 883.206(b) must be satisfied.

Subpart F— Housing Assistance 
Payments Contract

§ 883.601 Applicability.The provisions of this Subpart apply to new construction and substantial
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§ 883.602 The contract(a) Contract. The Housing Assistance Payments Contract sets forth rights and duties of the owner and State Agency with respect to the project and the Housing Assistance payments.(b) E ffe c tiv e  D a te o f  C o n tra ct. The effective date of the Contract may be earlier than the date of execution, but no earlier than the date tffe Agency inspects and accepts the project except as provided in § 883.410.(c) Housing Assistance Payments to 
Owners under the Contract. The Housing Assistance Payments made under the Contract are:(1 ) Payments to the owner to assist eligible families leasing assisted units, and(2) Payments to the owner for vacant assisted units (“vacancy payments”) if the conditions specified in § 883.712 are satisfied.The housing assistance payments are made monthly by the State Agency upon proper requisition by the owner, except payments for vacancies of more than 60 days, which are made semi-annually by the Agency upon proper requisition by the owner.(d) Amount of Housing Assistance 
Payments to the Owner. (1 ) The amount of the housing assistance payments made to the owner of a unit being leased by an eligible family is the difference between the contract rent for the unit and the tenant rent payable by the family.(2) A  housing assistance payment will be made to the owner for a vacant assisted unit in an amount equal to 80 percent of the contract rent for the first 60 days of vacancy, subject to the conditions in § 883.712. If the owner collects any tenant rent or other amount for this period which, when added to this vacancy payment, exceeds the contract rent, the excess must be repaid as the Agency directs in accordance with HUD guidelines.(3) For a vacancy that exceeds 60 days, a housing assistance payment for the vacant unit will be made, subject to the conditions in § 883.712, in an amount equal to the principal and interest payments required to amortize that portion of the debt attributable to the vacant unit for up to 12  additional months.(e) Additional Housing Assistance 
Payments to Families. In those cases where the total family contribution of a family leasing an assisted unit is less

than the utility allowance for the unit, the difference will be paid to the family as an additional housing assistance payment. The Contract will provide that the owner will make this payment on behalf of the Agency. Funds for this purpose will be paid to the owner in trust solely for the purpose of making the additional payment.
§ 883.603 Term of contract(a) New Construction (except Mobile 
Homes). The term of the Contract will be governed by the following provisions:(1 ) For assisted units in a project financed with the aid of a loan insured by the Federal government (including coinsurance under Section 244 of the National Housing Act) or a loan made, guaranteed or intended for purchase by the Federal government, the term is 20 years.(2) For assisted units in a project owned by or financed by a loan or loan guarantee from a state or local agency, where the assisted units are intended for occupancy by non-elderly families and where it is located in an area designated by HUD as one requiring special financial assistance, the term of the Contract will be the lesser of (i) the term of the permanent financing for the . project (but not less than 20 years) or (ii) 40 years.(3) For assisted units in all other projects, the term of the Contract will be the lesser of (i) the term of the permanent financing for the project (but not less than 20 years), or (ii) 30 years.(b) Maximum Term for Mobile 
Homes. For mobile homes, the maximum initial term of the Contract is five years, subject to renewal by HUD, the State Agency and the owner for additional terms of not more than five years each up to a maximum total terms of 20 years. In this paragraph, the term “mobile home” means the original mobile home and any replacement(s) combined.(c) Substantial Rehabilitation
Projects. (1 ) Where the estimated cost of rehabilitation is less than 25 percent of the estimated value of the project after Completion of the rehabilitation, the term of the Contract will be for a term of 15 years. \(2) Where the estimated cost of rehabilitation is 25 percent or more of the estimated value of the project after completion or rehabilitation, the contract may be for a term which: .(i) Will cover the longest term, but not less than 15 years, of a single credit instrument covering:(A) The cost of rehabilitation or(B) The existing indebtedness, or(C) The cost of rehabilitation and the refinancing of the existing indebtedness, or

(D) The cost of rehabilitation and the acquisition of the property; and(ii) For assisted units in a project financed with the aid of a loan insured by the Federal government (including Coinsurance under Section 244 of the National Housing Act), or a loan made, guaranteed or intended for purchase by Federal government, will not exceed 20 years for any dwelling unit; or(iii) For assisted units in a project owned or financed by a loan or loan guarantee of a state or local agency where the assisted units are intended for occupancy by non-elderly families and where it is located in an area designated by HUD as one requiring special financial assistance, will not exceed 40 years for any dwelling unit; or(iv) For assisted units in projects financed other than as described in paragraphs (c)(2) (ii) or (iii), will not exceed 30 years.(d) Staged Projects. If a project is completed in stages, the term of the Contract must relate separately to the units in each stage unless the Agency and the Owner agree that only the units in the first stage will be assisted for the maximum term of the contract. The total Contract term for the units in all stages, beginning with the effective date of the Contract for the first stage, may not exceed the overall maximum term allowable for any one unit under this section, plus two years.
§ 883.604 Maximum annual commitment 
and project account(a) Maximum Annual commitment.The maximum annual contribution that may be contracted for in the A C C  is the total of the contract rents and utility allowances for all assisted units in the project, plus the HUD-approved fees, if any, for State Agency administration of the Contract. (See § 883.606)(b) Project Account. (1 ) A  project account will be established and maintained by HUD as a specifically identified and segregated account for each project. The account will be established out of the amounts by which the maximum annual commitment exceeds the amount actually paid out under the A C C  each year. Payments will be made from this account for housing assistance payments (and fees for Agency admininstration, if appropriate) when needed to cover increases in contract rents or decreases in tenant rents and for other costs specifically approved by the Secretary.(2) Whenever a HUD-approved estimate of required payments under the A C C  for a fiscal year exceeds the maximum annual commitment and would cause the amount in the project account to be less than 40 percent of the
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8(c)(6) of the U .S. Housing Act of 1937, as may be necessary, to assure that payments under the A C C  will be adequate to cover increases in contract rents and decreases in tenant rents.
§ 883.605 Reduction of number of units 
covered by contract.(a) Limitation on Leasing to Ineligible 
Families. Owners may not lease more than 10 percent of the assisted units in a project to ineligible families without the prior approval of HUD and the Agency. Failure on the part of the owner to comply with this prohibition is a violation of the Contract and grounds for all available legal remedies, including specific performance of the Contract, suspension or debarment from HUD programs and reduction of the number of units under the Contract, as set forth in paragraph (b) of this section.(b) Reduction for Failure to Lease to 
Eligible Families. If, at any time, beginning six months after the effective date of the Contract, the owner fails for a continuous period of six months to have at least 90 percent of the assisted units leased or available for leasing by eligible families, the Agency and HUD may, on at least 30 days notice, reduce the number of units covered by the Contract. The Agency and HUD may reduce the number of units to the number of units actually leased or available for leasing, plus 10  percent (rounded up). This reduction, however, will not be made if the failure to lease units to eligible families is permitted in writing by the Agency and HUD under paragraph (a) of this section.(c) Restoration. HUD will agree to an amendment of the A C C  and the Agency may agree to an amendment to the Contract to provide for subsequent restoration of any reduction made pursuant to paragraph fb) of this Section if: (1) HUD and the Agency determine that the restoration is justified by demand,(2) the owner otherwise has a record of compliance with his obligations under the Contract, and(3) contract authority is available.
§ 883.606 Administration fee.(a) The State Agency is responsible for administration of the Contract subject to periodic review and audit by HUD.(b) The Agency is entitled to a reasonable fee, determined by HUD, for administering a Contract on newly constructed or substantially rehabilitated units provided there is no

override on the permanent loan granted by the Agency to the owner for a project containing assisted units.
§ 883.607 Default by owner and/or 
agency.(a) Rights of Owner if  Agency 
Defaults under Agreement or Contract The A C C , the Agreement and the Contract will provide that, in the event of failure of the Agency to comply with the Agreement or Contract with the owner, the owner will have the right, if he/she is not in default, to demand that HUD investigate. HUD will first give the Agency a reasonable opportunity to take corrective action. If HUD determines that a substantial default exists, HUD will assume the Agency’s rights and obligations under the Agreement or Contract and meet the obligations of the Agency under the Agreement or Contract including the obligation to enter into the Contract.(b) Rights of HUD if  Agency Defaults 
under A C C . The A C C  will provide that, if the Agency fails to comply with any of its obligations, HUD may determine that there is a substantial default and require the Agency to assign to HUD all of its rights and interests under the Contract; however, HUD will continue to pay annual contributions in accordance with the terms of the A C C  and the Contract. Before determining that an Agency is in substantial default, HUD will give the Agency a reasonable opportunity to take corrective action.(c) Rights o f Agency and HUD if  
Owner Defaults under Contract. (I) The Contract will provide that if the Agency determines that the owner is in default under the Contract, the Agency will notify the owner, and lender, if applicable, with"a copy to HUD,(1) O f the actions required to be taken to cure the default,(ii) O f the remedies to be applied by the Agency including specific performance under the Contract, abatement of housing assistance payments and recovery of overpayments, where appropriate; and(iii) That, if he/she fails to cure the default, the Agency has the right to terminate the Contract or to take other corrective action, in its discretion.(2) If the Agency provided the permanent financing, the Contract will also provide that HUD has an independent right to determine whether the owner is in default and to take corrective action and apply appropriate remedies, except that HUD will not have the right to terminate the Contract without proceeding in accordance with paragraph (c) of this section.

Subpart G— Management of New 
Construction and Substantial 
Rehabilitation Projects

§ 883.701 Applicability.The provisions of this Subpart apply to new construction and substantial rehabilitation projects using contract authority allocated under Subpart B, Allocation and Assignment of Contract Authority, or processed and constructed under Subpart D, Fast Track Procedures.
§ 883.702 Responsibilities of owner.(a) Marketing. (1 ) The owner must commence diligent marketing activities in accordance with the Agreement not later than 90 days (or 60 days in the case of substantial rehabilitation) prior to the anticipated date of availability for occupancy of the first assisted unit of the project.(2) Marketing must be done in accordance with the HUD-approved Affirmative Fair Housing Marketing Plan and all Fair Housing âhd Equal Opportunity requirements. The purpose of the Plan and requirements is to assure that eligible families of similar income in the same housing market area have an equal opportunity to apply and be selected for a unit in projects assisted under this Part regardless of their race, color, creed, religion, sex or national origin.(3) With respect to non-elderly family units, the owner must undertake marketing activities in advance of marketing to other prospective tenants in order to provide opportunities to reside in the project to non-elderly families who are least likely to apply as determined in the Affirmative Fair Housing Marketing Plan, to non-elderly families expected to reside in the community by reason of current or planned employment, as indicated in the Housing Assistance Plan, if any, and to non-elderly families from impacted jurisdictions.(4) At the time of Contract execution, the owner must submit a list of leased and unleased units, with justification for the unleased units, in order to qualify for vacancy payments for the unleased units. (See § 883.602 (c) and (d) and§ 883.712.)(b) Management and Maintenance.The owner is responsible for all management functions (including selection of tenants, reexamination of family incomes, evictions and other terminations of tenancy, and collection of rents) and all repair and maintenance functions (including ordinary and extraordinary maintenance and replacement of capital items). All these functions must be performed in
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compliance with applicable Equal Opportunity requirements.(c) Contracting for Services. With approval of the Agency, the owner may contract with a private or public entity (except the Agency) for performance of the services or duties required in paragraphs (a) and (b) of this section. However, such an arrangement does not relieve the owner of responsibility for these services and duties.(d) Submission of Financial and 
Operating Statements. (1) After execution of the Contract, the owner must submit to the Agency:(1) Within 60 days after the end of each fiscal year of the project, financial statements for the project audited by an Independent Public Accountant in a form approved by HUD, and(ii) Other statements as to project operation, financial conditions and occupancy as the Agency may require pertinent to administration of the Contract and monitoring of project operations.(2) The State Agency will be required to keep copies of annual financial statements for 3 years and make them available to HUD upon request.(e) Use of Project Funds. Project funds must be used for the benefit of the project, to make required deposits to the replacement reserve in accordance with § 883.703, and to provide distributions to the owner as provided in § 883.306. Any remaining project funds must be deposited with the Agency, other mortgagee or other HUD-approved depository in an interest-bearing residual receipts account. Withdrawals from this account will be made only for project purposes and with the approval of the Agency in accordance with HUD guidelines. In the case of HUD-insured projects, the provisions of this paragraph will apply instead of the otherwise applicable mortgage insurance provisions. Partially-assisted projects are exempt from the provisions of this section.
§ 883.703 Replacement reserve.(a) A  replacement reserve must be established and maintained in an interest-bearing account to aid in funding extraordinary maintenance and repair, and replacement of capital items.(1) An amount equivalent to at least .006 of the cost of total structures, including main buildings, accessory buildings, garages and other buildings, or any higher rate as required from time to time by (i) the Agency, in the case of projects approved under Subpart D or (ii) HUD, in the case of all other projects, will be deposited in the replacement reserve annually. For projects approved under Subpart D, this

amount may be adjusted each year by up to the amount of the automatic annual adjustment factor. For all projects not approved under Subpart D, this amount must be adjusted each year by the amount of the automatic annual adjustment factor.(2) The reserve must be built up to and maintained at a level determined to be sufficient by the Agency to meet projected requirements. Should the reserve achieve that level, the r^te of deposit to the reserve may be reduced with the approval of the Agency.(3) All earnings, including interest on the reserve, must be added to the reserve.(4) Funds will be held by the Agency, other mortgagee or trustee for bondholders, as determined by the Agency, and may be drawn from the reserve and used only in accordance with Agency guidelines and with the approval of, or as directed by, the Agency.(b) The Agency may exempt partially- assisted projects approved under Subpart D from the provisions of this section. All partially-assisted projects not approved under Subpart D are exempt from the provisions of this section.(c) In the case of HUD-insured projects, the provisions of this section will apply instead of the otherwise applicable mortgage insurance provisions except in the case of partially-assisted projects which are subject to the applicable morjgage insurance provisions.
§ 883.704 Selection and admission of 
tenants.(a) Application. The owner must accept applications for admission to the project in the form prescribed by HUD. Both the owner (or designee) and the applicant, must complete and sign the application. On request, the owner must furnish to the Agency or HUD copies of all applications received.(b) Determination of Eligibility and 
Selection of Tenants. The owner is responsible for determining whether the applicant is eligible in accordance with 24 CFR Parts 812 and 889 and for the selection of families.(1 ) Local residency requirements are prohibited. Local residency preferences are discouraged and may be applied in selecting tenants only to the extent that they are not inconsistent with affirmative fair housing marketing objectives and the owner’s HUD- approved Affirmative Fair Housing Marketing Plan. With respect to any residency preferences, persons expected to reside in the community as a result of

current or planned employment will be treated as residents.(2) If the owner determines that the family is eligible and is otherwise acceptable and units are available, the owner will assign the family a unit of the appropriate size in accordance with HUD standards. If no suitable unit is available, the owner will place the family on a waiting list for the project and notify the family of when a suitable unit may become available. If the waiting list is so long that the applicant would not be likely to be admitted for the next 12  months, the owner may advise the applicant that no additional applications are being accepted for that reason.(3) If the owner determines that an applicant is ineligible on the basis of income or family composition, or if the owner is not selecting the applicant for other reasons, the owner will promptly notify the applicant in writing of the determination, the reasons for the determination, and that the applicant has the right to meet the owner or managing agent in accordance with HUD requirements. Where the owner is a PHA, die applicant may request an informal hearing. If the PHA determines that the applicant is not eligible, the PHA will notify the applicant and inform the applicant that he has the right to request a review by the Agency and HUD of the PHA’s determination. The applicant may also exercise other rights if the applicant believes he/she is being discriminated against on the basis of race, color, creed, religion, sex, or national origin.(4) Records on applicants and approved eligible families which provide racial, ethnic, gender and place of previous residence data required by HUD, must be maintained and retained for three years.(c) Income M ix. In the initial renting of assisted units, the Agency must be able to verify to HUD that at least 30 percent of the units assisted under its program are leased to very low-income families. After initial renting, the Agency must be able to verify to HUD that owners use their best efforts to maintain at least 30 percent occupancy by very 4ow-income families under the Agency’s program. In addition, the Agency will use its best efforts to achieve leasing by owners to families with a range of incomes so that the average incomes of all families in occupancy is at or above 40 percent of the median income in the area.(d) Reexamination of Family Income 
and Composition. (1) The owner is responsible for reexamining the income and composition of all families at least once each year (except that reviews



Federal Register / Vol. 45, No, 21 / Wednesday, January 30» 1980 / Rules and Regulations 6907may be made at intervale no longer than two years in the case of elderly families) and, upon verification of the information provided by the family, making appropriate adjustments in the total family contribution in accordance with the provisions of 24 CFR Part 889. The * owner will adjust tenant rent and the housing assistance payment in accordance with any change in total family contribution. The owner may schedule reexaminations at intervals o f  less than one year when it is not ■ _ possible to make a reasonable estimate of the family’s income for a full year.(2) If the family reports a change in income or other circumstances that would result in a decrease of total family contribution between regularly scheduled reexaminations, the owner, upon receipt of verification of the decrease in income, must promptly make appropriate adjustments in the total family contribution. The owner may require families to report increases in income or changes in family composition between scheduled reexaminations.(3) A  family’s eligibility? for housing assistance payments continues until its total family contribution equals the total housing expense for the unit it occupies. The termination of eligibility at this point will not affect the family’s other rights under the lease nor will such termination preclude resumption of payments as a result of subsequent changes in income or other circumstances during the term of the Contract.
§ 883.705 Tenant rent.The tenant rent is paid directly to the owner by the eligible family to whom an assisted unit is leased in partial payment of the contract rent. It is equal to the family’s total family contribution minus any utility allowance for the unit If the family’s total family contribution is less than the utility allowance for the unit which it occupies», the tenant rent payable by the family: to the owner is zero.,
§ 883.706 Overcrowded and 
underoccupied units.If the Agency determines that because of a change in family size an assisted unit is smaller than appropriate for the eligible family to which it is leased, or that the unit is larger than appropriate, housing assistance payments with respect to the unit will not be reduced or terminated until the eligible family has been relocated to an appropriate alternative unit. If possible, the owner will, as promptly as possible, offer the family an appropriate unit. The owner may receive vacancy payments for the

vacated unit if the requirements of § 883.712 are met.
§ 883.707 Lease requirements.(a) Term o f Lease. The term of the lease will be for not less than one year. The lease may, or in the case of a lease for a  term of more than one. year must, contain a provision permitting termination on 30 days advance written notice by the family.(b) Form. The form of lease must contain all require provisions* and none of the prohibited provisions specified below.(1 ) Required Provisions f,Addendum to 
Lease),

“ The following-additional Lease provisions 
are incroporated in full in the Lease between
----------(Landlord) a n d ---------- (Tenant) for the
following dwelling unit:----------. In case of any
conflict between these and any other 
provisions of the Lease, these, provisions will 
prevail.

a. The total rent will be $— per month.
b. O f  the total rent, $—  will be payable by 

the State Agency (Agency) as housing 
assistance payments on behalf o f the Tenant 
and $—  will be payable by the Tenant These 
amounts will be subject to change by reason 
o f changes in the Tenant’s family income, 
family composition, or extent o f exceptional 
medical or other unusual expenses, in 
accordance with HUD-established schedules 
and criteria: or by reason of adjustment by  
the Agency of any applicable Utility 
Allowance; or by reasons o f changes in 
program rules. A n y such change will be 
effective as o f  the date stated in a 
notification to the Tenant.

c. The Landlord will'not discriminate 
against the Tenant in  the provision of 
services, or in any other manner, on the 
grounds of race, color, creed, religion,; sex, or 
national origin.

d. The Landlord will provide the following 
services and maintenance:

e. A  violation o f the Tenant’s 
responsibilities under the Section 8 Program, 
as determined by the Agency, is also a 
violation of fo e  lease.
Landlord ----------------------------------------------------
By -------------------------------------------------- — ------
Date ----------------------------------------------------------
Tenant ------- -----------------------------------------------
Date ---------- ------- ----------------------------------------

(2) Prohibited Provisions. Lease clauses 
which fall within, the: classifications listed 
below must, not be included in any Lease;

a. Confession o f  Judgment. Consent by the 
tenant to be sued, to admit guilt; or to accept 
without question any judgment favoring the 
landlord in a lawsuit broughtin connection 
with the lease.

b. Seize or H old  Property for Rent or Other 
Charges. Authorization to the landlord to 
take property of the tenant and/or hold it  
until the tenant meets any? obligation which 
the landlordbas determined the tenant has 
failed to perform.

c. Exculpatory C la u se.Prior agreement by 
the tenant not to hold the landlord or

landlord’s agents legally responsible for acts 
done improperly or for failure to act when the 
landlord or landlord’s agent was required to 
do SO;

d. W aiver o f Legal Notice. Agreement by 
the tenant that the landlord need not give any 
notices in connection with (1) a lawsuit 
against the tenant for eviction, money 
damages, or other purposes, or (2) any other 
action affecting the tenant’s rights under the 
lease.

e. W aiver o f Legal Proceeding, Agreement 
by the tenant to allow eviction without a 
court determination.

f. W aiver o f Jury Trial. Authorization to the 
landlord’s lawyer forgive up the tenant’s right 
to trial by jury.

g. W aiver o f Right to Appeal Court 
Decision. Authorization to the landlord’ s 
lawyer togive up the tenant’s right to appeal 
a decision on the1 ground of judicial error or  
to give up the tenant's right to sue to prevent 
a judgment being put into effect

h. Tenant Chargeable with Cost o f Legal ■ 
Actions Regardless o f Outcome o f Lawsuit. 
Agreement by the tenant to pay lawyer’s fees 
or other legal costs whenever foe landlord 
decides to sue the tenant whether or not the 
tenant wins. (Omission o f such a clause does 
not mean that the tenant; as a party to a 
lawsuit, may not have to p a y  lawyer's fees or 
other costs if the court so orders.)

§ 883.706 Termination of tenancy and 
modification of lease.(a) Applicability. The provisions o£ this section apply to all decisions by an owner to terminate the tenancy of a family residing in a unit under Contract during or at the end of the family’s lease term,(b) Entitlement o f Families to 
Occupancy.—(1 ) Grounds, The owner may not terminate any tenancy except upon the following grounds:(1) Material noncompliance with the lease;(ii) Material failure to carry out obligations under any state landlord and tenant act, or(in) Other good cause, which may include the refusal'of a family to accept an approved, modified lease form (see paragraph (d) of this section).No termination by an owner will; be valid to the extent it is based upon a lease or a  provision ofState law permitting termination of a tenancy solely because o f expiration of an initial’ or subsequent renewal term. All terminations must also be in accordance with the provisions of any State and local landlord tenant law and paragraph(c) of this section,(2) Notice o f Good Causer. The conduct of a tenant cannot be deemed “other good cause” under paragraph (b)(l)(iii) of this section unless the owner has given1 the family prior notice that the grounds constitute a basis for termination of tenancy. The notice must be served on the family in the same
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manner as that provided for termination notices under paragraph (c) of this section and State and local law.(3) Material Noncompliance. The term material noncompliance with the lease includes:(1) One or more substantial violations of the lease, or(ii) Repealed minor violations of the lease which disrupt the livability of a building, adversely affect the health or safety of any person or the right of any tenant to the quiet enjoyment of the leased premises and related project facilities, interfere with the management of a building or have an adverse financial effect on the building or project. Nonpayment of rent or any other financial obligation due under the lease (including any portion thereof) beyond any grace period permitted under State law will constitute material noncompliance with the lease. Thé payment of rent or any other financial obligation due under the lease after the due date but within the grace period permitted under State law will constitute a minor violation.(c) Termination Notice. (1 ) The Owner must give the family a written notice of any proposed termination of tenancy, stating the grounds and that the tenancy is terminated on a specified date and advising the family that it has an opportunity to respond to the Owner.(2) When a termination notice is issued for other good cause (paragraph (b)(l)(iii) of this section), the notice will be effective, and it will so state, at the end of a term and in accordance with the termination provisions of the lease, but in no case earlier than 30 days after receipt by the family of the notice.Where the termination notice is based on material noncompliance with the lease or material failure to carry out obligations under a State landlord and tenant act pursuant to paragraph (b)(1 )(i) or (ii) of this section, the time of service must be in accord with the lease and State law.(3) In any judicial action instituted to evict the family, the owner may not rely on any grounds which are different from the reasons set forth in the notice.(d) Modification of Lease Form. The owner may, with the prior approval of the Agency, modify the terms and conditions of (he lease form effective at the end of the initial term or a successive term, by serving an appropriate notice on the family, together with the offer of a revised lease or an addendum revising the existing lease. This notice and offer must be received by the family at least 30 days prior to the last date on which the family has the right to terminate the tenancy without being bound by the modified

terms and conditions. The family may accept the modified terms and conditions by executing the offered revised lease or addendum, or may reject the modified terms and conditions by giving the owner written notice in accordance with the lease that the family intends to terminate the tenancy. Any increase in rent must in all cases be governed by Section 883.710 and other applicable HUD regulations.
§ 883.709 Security deposits.(a) At the time of the initial execution of the lease, the owner must require each family to pay a security deposit in an amount equal to one month’s total family contribution or $50, whichever is greater. The family is expected to pay the security deposit from its own resources or other public sources. The owner may collect the security deposit on an installment basis.(b) The owner must place the security deposits in a segregated, interest- bearing account. The balance of this account must at all times be equal to the total amount collected from the families then in occupancy, plus any accrued interest. Thè owner must comply with any applicable State and local laws concerning interest payments on security deposits.(c) In order to be considered for the return of the security deposit, a family which vacates its unit will provide the owner with its forwarding address or arrange to pick up the refund.(d) The owner, subject to State and local law and the requirements of this paragraph, may use the security deposit, plus any accrued interest, as reimbursement for any unpaid family contribution or other amount which the family owes under the lease. Within 30 days (or a shorter time, if required by State or local law) after receiving notification of the family’s forwarding address, the owner must:(1 ) Refund to a family owing no rent or other amount under the lease the full amount of the security deposit, plus accrued interest; and(2) Provide to a family owing rent or other amounts under the lease a list itemizing any unpaid rent, damages to the unit, and estimated costs for repair, along with a statement of the family’s rights under State and local law. If the amount which the owner claims is owed by the family is less than the amount of the security deposit, plus accrued interest, the owner must refund the unused balance to the family. If the owner fails to provide the list, the family will be entitled to the refund of the full amount of the security deposit plus accrued interest.

(e) In the event a disagreement arises concerning the reimbursement of the security deposit, the family will have the right to present objections'^ the owner in an informal meeting. The owner must keep a record of any disagreements and meetings in a tenant file for inspection by the Agency. The procedures of this paragraph do not preclude the family from exercising its rights under State and local law.(f) If the security deposit, including any accrued interest, is insufficient to reimburse the owner for any unpaid tenant rent or other amount which the family owes under the lease, and the owner has provided the family with the list required by paragraph (d)(2) of this section, the owner may claim reimbursement under the Contract, for an amount not to exceed the lessor of:(1 ) The amount owed the owner, or(2) One month’s contract rent, minus the amount of the security deposit plus accrued interest. Any reimbursement under this section will be applied first toward any unpaid tenant rent due under the lease. No reimbursement may be claimed for unpaid rent for the period after termination of the tenancy.
§ 883.710 Adjustments of contract rents.(a) Automatic Annual Adjustment of 
Contract Rents. Upon request from the owner to the Agency, contract rents will be adjusted annually on the anniversary Of the Contract in accordance with 24 CFR Part 888.(b) Special Additional Adjustments. For all projects, special additional adjustments will be granted, to the extent determined necessary by the Agency and HUD, to reflect increases in the actual and necessary expenses of owning and maintaining the assisted units which have resulted from substantial general increases in real property taxes, assessments, utility rates, and utilities not covered by regulated rates, which are not adequately compensated for by annual adjustments under paragraph (a) of this section. The owner must submit to the Agency required supporting data, financial statements and certifications.(c) Overall Limitation. Any adjustments of contract rents for a unit after cost certification, where applicable, must not result in material differences between the rents charged for assisted units and comparable unassisted units except to the extent that the differences existed with respect to the contract rents set at Contract execution or cost certification, where applicable.
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§ 883.711 Adjustment of utility allowance.The owner must recommend to the Agency, in connection with annual and special adjustments of contract rents, and at other times, if appropriate, whether and to what extent the utility allowance for any assisted unit should be adjusted. Whenever a utility allowance for a unit is adjusted, the owner will promptly notify the families occupying assisted units and make a corresponding adjustment of the tenant rent and the amount of the housing assistance payment for the unit.
§ 883.712 Conditions for receipt of 
vacancy payments.(a) General. Vacancy payments under the Contract will not be made unless the conditions for receipt of these housing assistance payments set forth in this section are fulfilled.,(b) Vacancies During Rent-Up. For each assisted unit that is not leased as of the effective date of the Contract, the owner is entitled to vacancy payments in the amount of 80 percent of the contract rent for the first 60 days of vacancy if the owner:(1 ) Conducted marketing in accordance with § 883.702(a) and otherwise complied with § 883.702;(2) Has taken and continues to take all feasible actions to fill the vacancy; and(3) Has not rejected any eligible applicant except for good cause acceptable to the Agency.(c) Vacancies After Rent-Up. If an eligible family vacates a unit, the owner is entitled to vacancy payments in the amount of 80 percent of the contract rent for the first 60 dqys of vacancy if the owner:(1 ) Certifies that he/she did not cause the vacancy by violating the lease, the Contract or any applicable law;(2) Notifies the Agency of the vacancy or prospective vacancy and the reasons for the vacancy immediately upon learning of the vacancy or prospective vacancy;(3) Has fulfilled and continues to fulfill the requirements specified in§ 883.702(a) (2) and (3) and § 883.712(b) (2) and (3); and(4) For any vacancy resulting from the owner’s eviction of an eligible family, certifies that he has complied with§ 883.708.(d) Vacancies for Longer than 60 
D ays. If an assisted unit continues to be vacant after the 60-day period specified in paragraph (b) or (c) of this section, the owner may apply to receive additional vacancy payments in an amount equal to the principal and interest payments required to amortize that portion of the debt service attributable to the vacant

unit for up to 12  additional months for the unit if:(1 ) The unit was in decent, safe and sanitary condition during the vacancy period for which payments are claimed,(2) The owner has fulfilled and continues to fulfill the requirements specified in paragraph (b) or (c) of this section, as appropriate, and(3) The owner and the Agency have demonstrated to the satisfaction of HUD that:(i) For the period of vacancy, the project is not providing the owner with revenues at least equal to project expenses (exclusive of depreciation), and the amount of payments requested is not more than the portion of the deficiency attributable to the vacant unit, and(ii) The project can achieve financial soundness within a reasonable time.(e) Prohibition of Double 
Compensation for Vacancies. The owner is not entitled to vacancy payments for vacant units to the extent he/she can collect for the vacancy from other sources (such as security deposits, payments under § 883.709(f) and governmental payments under other programs).
§ 883.713 Reviews during management 
period.(a) After the effective date of the Contract, the Agency will inspect the project and review its operation at least annually to determine whether the owner is in compliance with the Contract and the assisted units are in decent, safe and sanitary condition.(b) In addition, HUD:(1) Will periodically review the Agency’s administration of the Contract to determine whether it is in compliance with the Contract, and(2) May independently inspect project operations and units at any time.(c) Equal Opportunity reviews may be conducted at any time.

2. A  new Part 884 is added, and the sections previously contained in Subparts G  and H of Part 883 are transferred to Subparts A  and B, respectively, of the new Part 884 and redesignated, as follows:
PART 884— SECTION 8 HOUSING 
ASSISTANCE PAYMENTS PROGRAM, 
NEW CONSTRUCTION SET-ASIDE FOR 
SECTION 515 RURAL RENTAL 
HOUSING PROJECTS

Subpart A— Applicability, Scope and 
Basic Policies

Sec.
884.101 Applicability and scope.
884.102 Definitions.

Sec.
884.103 Demonstration of need for new 

construction projects; compliance with 
Section 213 of H C D  A ct.

884.104 Maximum Total Annual Contract 
Commitment and Project Account 
(private-owner or PHA-owner projects).-

884.105 Maximum Total A C C  Commitment 
and Project Account (private owner/
P H A  project's).

884.106 Housing Assistance Payments to 
owners.

884.107 Initial Contract Rents.
884.108 Term pfHousing Assistance 

Payments Contract.
884.109 Rent Adjustments.
884.110 Types of housing and prqperty 

standards.
884.111 Site and neighborhood standards.
884.112 Relocation.
884.113 Other Federal requirements.
884.114 Financing.
884.115 Security and utility deposits.
884.116 Establishment of income limit 

schedules; 30 percent occupancy by very- 
low income families.

884.117 Establishment of amount of housing 
assistance payments.

884.118 Responsibilities of the owner.
884.119 Responsibility for contract 

administration, and defaults (private- 
owner and PHA-owner projects).

884.120 Responsibility for contract 
administration, and defaults (private- 
owner/PHA projects).

884.121 Rights of owner if P H A  defaults 
under Agreement (private-owner/PHA 
projects).

884.122 Separate Project requirements.
884.123 Conversions.

Subpart B—Project Development and 
Operation

884.201 Allocations of Contract Authority 
and Budget Authority to Field Offices.

884.202 Determination of Number and Types 
of Units to be Assisted; Reports and 
Reallocation of Contract Authority and 
Budget Authority.

884.203 General responsibilities of Fm H A  
and relationship to H U D .

884.204 Obtaining proposals.
884.205 Submission of proposal.
884.206 H U D  review and approval of 

proposal.
884.207 Submission of acceptance of 

notification and certification of 
compliance.

884.208 Annual contributions contract and 
agreement (private-owner/PHA 
projects).

884.209 Submission of estimates of required, 
annual contributions (private-owner/ 
P H A  projects).

884.210 Preparation and execution of 
agreement (private-owner and PH A - 
owner projects).

884.211 Construction period,
884.212 Project completion.
884.213 Execution of housing assistance 

payments contract.
884.214 Marketing.
884.215 Lease requirements.
884.216 Termination of tenancy.
884.217 Maintenance, operation and 

inspections.
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Sec.
884.218 Reexamination of family income, 

composition and extent of exceptional 
medical or other unusual expenses.

884.219 Overcrowded and underoccupied 
units.

884.220 Adjustment of allowance for 
utilities and other services.

884.221 Continued family participation.
884.222 Inapplicability of low-rent public 

housing model lease and grievance 
procedures.

884.223 Reduction of number of contract 
units for failure to lease to eligible 
families.

884.224 H U D  review of contract compliance.
884.225 P H A  reporting requirements 

[Reserved].

Authority: Section 7(d), Department of
Housing and Urban Development A ct (42
U .S .C . 3535(d)).

Issued at Washington* D .C ., N ovem bers,
1979.
Morton A . Baruch,
Deputy Assistant Secretary for Housing-
Federal Housing Commissioner.
[FR Doc. 80-2866 Filed 1-29-80,8:45 amf
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