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actions that relate solely to the
development area.

(b) For an action which gualifies as
one for which the Corporation will seek
designation as lead agency, the
Corporation will promptly consult with
the appropriate Federal agencies such as
the National Capital Planning
Commission, the Department of the
Interior, and the General Services
Administration to establish lead agency
and cooperating agency designations.

(c) Where appropriate, the
Corporation shall seek a memorandum
of agreement with each of the agencies
named in § 907.10(b) to obtain blank
designation as lead agency for broad
action categories which require
environmental review.

Signed in Washington, D.C., dated: July 30,
1979.

Joseph B. Danzansky,
Chairman.

[FR Doc. 78-24226 Filed 8-3-79; 8:45 am)
BILLING CODE 7630-01-M

VETERANS ADMINISTRATION
38 CFR Part 3

Pension, Compensation, and
Dependency and Indemnity
Compensation; Improved Pension
Program

AGENCY: Veterans Administration.
ACTION: Final regulations.

SUMMARY: The Veterans Administration
is issuing final regulations to implement
the Veterans' and Survivors' Pension
Improvement Act of 1978. The new law
provides for major reform of the
nonservice-connected pension program.
Major provisions of the new law assure
all veteran pensioners a level of income
above the poverty level and provide that
pension benefits will never be reduced
solely as a result of cost-of-living
increases in social security benefits. In
addition to implementing the new law,
minor changes have been made in
various regulations to eliminate gender
reference or to indicate that the
regulations are applicable to persons of
both sexes.

EFFECTIVE DATES: The regulations are
effective January 1, 1979, the effective
date specified by Pub. L. 95-588, except
that monetary rates and income
limitations reflect the increased rates
payable on June 1, 1979, by reason of the
social security cost-of-living jncrease
which is also effective on June 1, 1979.

FOR FURTHER INFORMATION CONTACT:
T. H. Spindle, Jr. (202-389~-3005).

SUPPLEMENTAL INFORMATION: On pages
12694-12708 of the Federal Register of
March 8, 1979, there was published
proposed regulations to implement Pub.
L. 95-588, the Veterans' and Survivors'
Pension Improvement Act of 1978.

Interested persons were given 60 days
to submit comments, suggestions or
objections to the proposed regulations.
Two comments were received.

One commentator believes that
§ 3.272 is deficient in that it fails to
exclude from countable income under
the improved pension program income
received under the Retired Servicemen's
Family Protection Plan (RSFPP). The
commentator's position is based on 10
U.S.C. 1441 which exempts RSFPP
income from countable income under
any law administered by the Veterans
Administration.

We do not believe that RSFPP income
should be excluded. The improved
pension program (Pub. L. 95-588) was
enacted after 10 U.S.C. 1441 and,
therefore, we believe that only the
income exclusions specifically listed in
Pub. L. 95-588 should be given effect in
§ 3.272.

The other commentator feels that the
proposed § 3.3(b)(3)(ii) and (4)(ii) are not
in conformity with 38 U.S.C. 541 since he
believes that the statute does not require
that compensation or retired pay be
based on wartime service, We have
carefully reviewed 38 U.S.C. 541, as
amended by Pub. L. 95-588, and find that
the requirement that the receipt of
compensation or retired pay be based
on service during a period of war is
clearly stated in the statute.

This commentator says that he
disagrees with the regulations governing
determination of a child's income and
net worth. Since these regulations
closely fallow the provisions of Pub. L.
95-588, and the intent of Congress in
enacting this law, we are unable to
change them.

Finally, this commentator:said he had
difficulty inunderstanding the
amendment to § 3.660(b)(2). There was
no substantive change made in this
section. The wording was changed to
eliminate obsolete section 306 pension
terminology. Section 3.860(b)(2) will
continue to be applied essentially as it
has in the past.

Based on our own review, we have
made a number of changes in the
proposed regulations. Some of the
changes are of a very minor nature and
are being made without comment. The
major changes are discussed below.

Section 3.23 has been amended to
delete the rates for surviving children.
This section now contains just the rates
for veterans and surviving spouses.

The rates for surviving children have
been placed in § 3.24. In addition this
section has been amended to state that
its provisions apply to children of a
deceased veteran not in custody of a
surviving spouse who has basic
eligibility to receive improved pension.
The term “basic eligibility to receive
improved pension” is defined in § 3.24.
In addition, § 3.24 now:states that
children in custody of a surviving
spouse who has basic eligibility to
receive improved pension do not have
separate entitlement to pension. This
section has also been amended to
provide rules for determining the
combined rate of pension payable to
multiple children in custody of a person
legally responsible for support. This will
permit use of a consolidated award for
all entitled children, an easier and more
economical procedure.

Section 3.57(d) has been revised to
more clearly define the term “child
custody". In addition, a definition of the
term “person legally responsible for
support” has been added to this section,
Section 3.57(d) has been further
amended to indicate that a person who
has custody of a child at age 18 will be
presumed to retain custody for periods
after the child's 18th birthday. This
latter provision applies only for the
purpose of determining whether pension
is payable under §§ 3.23 and 3.24.

The rules for rate computation
contained in § 3.273 have been
simplified. Calendar year computations
have been eliminated. The rate of
improved pension will be determined on
an annual rate of income basis for both
initial and running awards.

To accommodate the annual rate of
income concept, amendments have been
made to § 3.272 to provide that the
amount of medical expenses to be
excluded must exceed 5 percent of the
maximum annual rate or rates of
pension for the beneficiary during the
year in which the medical expenses
were paid.

We have amended § 3.551(c) to
provide rules for reduction because of
hospitalization when a veteran is
transferred from a domiciliary to
hospital or nursing home or vice-versa.
This section has also been amended to
provide that a veteran who has a child
for whom no pension is being paid by
reason of the size of the child's estate
(38 U.S.C. 522(b)) is not subject to
reduction for hospitalization or
domiciliary care.

In our amendment of § 3.551(d) we
unintentionally said that periods of 60
consecutive days of treatment would be
considered two calendar months of
hospitalization and 90 consecutive days,
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three calendar months. The final
regulation has been changed to
substitute the word “total” for
“consecutive”.

Section 3.656(d) has been amended to
make its provisions applicable to the
improved pension program. No
amendment was made to this section in
the proposed regulations.

Section 3.701(a) is amended to provide
that the election of improved pension by
a surviving spouse controls the claims of
all children including those over age 18
-and those not in the custody of the
surviving spouse provided that the
election of improved pension by the
surviving spouse shall not prejudice the
rights of any children receiving an
apportionment on December 31, 1978,

Section 3.713 has been amended to
provide that an election of improved
pension filed prior to October 1, 1979,
may be effective later than January 1,
1979, if to the claimant's advantage.

The Veterans' and Survivors' Pension
Improvement Act of 1978, Pub. L, 95-588,
provides that whenever there is a cost-
of-living increase under section 215(i) of
Title I of the Social Security Act, the
Veterans Administration shall, effective
on the date the cost-of-living increase
becomes effective, increase by the same
percentage (1) the maximum annual
rates of pension authorized by Pub. L.
95-588, (2) the maximum annual income
limitations applicable to the pension
programs in effect on June 30, 1960, and
December 31, 1978, (3) the amount of the
exclusion of a veteran's spouse's income
in determining a couple's countable
income under the provisions of the
pension program in effect on December
31, 1978, and (4) the maximum annual
income limitations and rate formulae
applicable to parents' dependency and
indemnity compensation (DIC). The
Social Security Administration reported
that the cost-of-living increase will be
9.9 percent and the aforementioned*
rates and income limitations will be
increased by that percentage, effective
June 1, 1979. T

These increases were announced on
Tuesday, May 15, 1979 (44 FR 28328).
The announcement, however, failed to
state that the additional $800 payable to
Mexican border or World War I veteran
is to be increased to $880 effective June
1, 1979, In addition, the announcement
incorrectly stated that the maximum
DIC rate for one parent was $179 and
the maximum rate for two parents not
living together was $126. The correct
rates are $180 and $127, respectively.

The rate and income limitations set
forth in §§ 3.23, 3.24, 3.25, 3.26 and
3.262(b)(2) are those that are effective -
June 1, 1979. The omission and errors

noted above have been corrected in
§§ 3.23 and 3.25.

The final regulations are set forth
below.

Approved: July 27, 1879.
By direction of the Administrator.
Rufus H. Wilson,
Deputy Administrator.
1. Section 3.1 is amended as follows:
(a) By deleting the cross reference
"(See § 3.3(c)(1))" and inserting *‘(See
§ 3.3(b)(4) (iii))" in paragraph (d)(2).
(b) By adding paragraphs (u), (v), (w)
and (x) to read as follows:

§ 3.1 Definitions.

. - - - -

(u) “Section 306 pension” means those
disability and death pension programs
in effect on December 31, 1978, which
arose out of Pub. L. 86-211; 73 Stat. 432.

(v) “Old-Law pension" means the =
disability and death pension programs
that were in effect on June 30, 1960. Also
known as protected pension, i.e.
protected under section 9(b) of the
Veteran's Pension Act of 1959 (Pub. L.
86-211; 73 Stat. 432).

(w) “Improved pension" means the
disability and death pension programs
becoming effective January 1, 1979,
under authority of Pub. L. 95-588; 92
Stat. 2497,

(x) “Service pension” is the name
given to Spanish-American War
pension. It is referred to as a service
pension because entitlement is based
solely on service without regard to
nonservice-connected disability, income
and net worth. (38 U.S.C. 512, 536)

2. Section 3.2 is amended as follows:

(a) By deleting “(See § 3.3(b))" in
paragraph (a).

(b) By adding an introductory portion
preceding paragraph (a) to read as
follows:

§3.2 Periods of war.

This section sets forth the beginning
and ending dates of each war period
beginning with the Indian wars. Note
that the term “period of war" in
reference to pension entitlement under
38 U.S.C. 521, 541 and 542 means all of
the war periods listed in this section
except the Indian wars and the Spanish-
American War. See § 3.3(a)(3) and
(b)(4)(i).
- » - - -

3. Section 3.3 is revised and cross
references are added to read as follows:

§3.3 Pension.

(&) Pension for veterans—(1) Service
pension; Spanish-American War, A
benefit payable monthly by the
Veterans Administration because of

service in the Spanish-American War.
Basic entitlement exists if a veteran:

(i) Had 70 (or 90) days or more active
service during the Spanish-American
War; or

(ii) Was discharged or released from
such service for a disability adjudged
service connected without benefit of
presumptive provisions of law, or at the
time of discharge had such a service-
connected disability, shown by official
service records, which in medical
judgment would have justified a
discharge for disability. (38 U.S.C. 512)

(2) Section 306 pension. A benefit
payable monthly by the Veterans
Administration because of nonservice-
connected disability or age. Basic
entitlement exists if a veteran:

(i) Served 90 days or more in either
the Mexican border period, World War
I, World War II, the Korean conflict, or
the Vietnam era, or served an aggregate
of 90 days or more in separate periods of
service during the same or during
different war periods, including service
during the Spanish-American War (Pub.
L. 87-101, 75 Stat, 218; Pub. L. 80-77, 81
Stat. 178; Pub, L. 92-198, 85 Stat. 663); or

(i) Served continuously for a period of
90 consecutive days or more and such
period ended during the Mexican border
period or World War I, or began or
ended during World War II, the Korean
conflict or the Vietnam era (Pub. L. 87-
101, 75 Stat. 218; Pub, L. 88-664, 78 Stat.
1094; Pub. L. 90-77, 81 Stat. 178; Pub. L.
91-588, 84 Stat. 1580; Pub. L. 92-198, 85
Stat. 663; Pub. L. 94-169, 89 Stat, 1013;
Pub. L. 95-204, 91 Stat. 1455); or

(iii) Was discharged or released from
such wartime service, before having
served 90 days, for a disability adjudged
service connected without the benefit of
presumptive provisions of law, or at the
time of discharge had such a service-
connected disability, shown by official
service records, which in medical
judgment would have justified a
discharge for disability; and

(iv) Is permanently and totally
disabled (a) from nenservice-connected
disability not due to the veteran's own
willful misconduct or vicious habits, or
(b) by reason of having attained the age
of 65 years or by réason of having
become unemployable after age 85; and

(v) (a) Is in receipt of section 306
pension or (b) has an application for
pension pending on December 31, 1978,
or (¢) meets the age or disability
requirements for such pension on
December 31, 1978, and files a claim
within 1 year of that date and also
within 1 year after meeting the age or
disability requirements,

(vi) Meets the income and net worth
requirements of 38 U.S.C. 521 and 522 as
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in effect on December 31, 1978, and all
other provisions of title 38, United States
Code, in effect on December 31, 1978,
applicable to section 306 pension.

Note.—The pension provisions of title 38,
United States Code, as in effect on December
31, 1978, are available in any VA regional
office.

(3) Improved pension; Pub. L. 95-588
(92 Stat. 2497). A benefit payable by the
Veterans Administration to veterans of
a period or periods of war because of
nonservice-connected disability or age.
The qualifying periods of war for this
benefit are the Mexican border period,
World War I, World War I, the Korean
conflict and the Vietnam era. Payments
are made monthly unless the amount of
the annual benefit is less than 4 percent
of the maximum annual rate payable to
a veteran under 38 U.S.C. 521(b}, in
which case payments may be made less
frequently than monthly. Basic
entitlement exists if a veteran:

(i) Served in the active military, naval
or air service for 90 days or more during
a period of war (38 U.S.C. 521(j}): or

(ii) Served in the active military, naval
or air service during a period of war and
was discharged or released from such
service for a disability adjudged service-
connected without presumptive
provisions of law, or at time of
discharge had such a service-connected
disability, shown by official service
records, which in medical judgment
would have justified a discharge for
disability (38 U.S.C. 521(j)); or

(iii) Served in the active military,
naval or air service for a period of 90
consecutive days or more and such
period began or ended during a period of
war (38 U.S.C, 521(j)); or

(iv) Served in the active military,
naval or air service for an aggregate of
90 days or more in two or more separate
periods of service during more than one
period of war (38 U.S.C. 521(j]); and

(v) Is permanently and totally
disabled {¢) from nonservice-connected
disability not due to the veteran's own
willful misconduct or vicious habits, or
(b) by reason of having attained age 65
or by reason of having become
unemployable after age 65 (38 U.S.C.
502); and

(vi) Meets the net worth requirements
under § 3.274 and does not have an
annual income in excess of the
applicable maximum annual pension
rate specified in § 3.23.

(b) Pension for survivors—{1) Indian
war death pension. A monthly benefit
payable by the Veterans Administration
to the surviving spouse or child of a
deceased veteran of an Indian war.
Basic entitlement exists if a veteran had

qualifying service as specified in 38
U.S.C. 511. Indian war death pension
rates are set forth in 38 U.S.C. 534 and
535.

(2) Spanish-American War death
pension. A monthly benefit payable by
the Veterans Administration to the
surviving spouse or child of a deceased
veteran of the Spanish-American War, if
the veteran:

(i) Had 90 days or more active service
during the Spanish-American War; or

(i) Was discharged or released from
such service for a disability service-
connected without benefit of
presumptive provisions of law, or at
time of discharge had such a service-
connected disability, as shown by
official service records, which in
medicdl judgment would have justified a
discharge for disability. (38 U.5.C. 538,
537)

(3) Section 306 death pension. A
monthly benefit payable by the
Veterans Administration to a surviving
spouse or child because of a veteran's
nonservice-connected death. Basic
entitlement exists if:*

(i) The veteran had qualifying service
as specified in paragraph (a)(2) (i), (i) or
(iii) at this section; or

(ii) The veteran was, at time of death,
receiving or entitled to receive
compensation or retired pay for service-
connected disability based on wartime
service; or

(iii) The veteran died in active service
and the requirements of § 3.1(d)(2) are
met; and

(iv) The surviving spouse or child (a)
was in receipt of section 306 pension on
December 31, 1978, or (b) had a claim for
pension pending on that date, or (¢] filed
a claim for pension after that date but
within 1 year after the veteran’s death, if
the veteran died before January 1, 1979;
and

(v) The surviving spouse or child
meets the income and net worth
requirements of 38 U.S.C. 541, 542 or 543
as in effect on December 31, 1978, and
all other provisions of title 38, United
States Code in effect on December 31,
1978, applicable to:section 306 pension,

Note.—The pension provisions of title 38,
United States Code, as in effect on December
31, 1978, are available in any VA regional
office.

(4) Improved death pension, Pub. L.
95-588. A benefit payable by the
Veterans Administration to a veteran’s
surviving spouse or child because of the
veteran's nonservice-connected death.
Payments are made monthly unless the
amount of the annual benefit is less than
4 percent of the maximum annual rate
payable to a veteran under 38 U.S.C.

521(b), in which case payments:may be
made less frequently than monthly.
Basic entitlement exists if:

(i) The veteran's service meets the
requirements of paragraph (a)(3) (i). (i),
(iii)-or (iv) of this section (38 U.S.C.
541(a)); or

(i) The veteran was at time of death
receiving or entitled to receive
compensation or retired pay for a
service-connected disability based on
service during a period of war. (The
qualifying periods of war are specified
in paragraph (a)(3) of this section.) (38
U.S.C. 541(a)}); or

(iii) The veteran died in service and
the requirements of § 3.1(d)(2) are met;
and

(iv) The surviving spouse or child
meets the net worth requirements of
§ 3.274 and has an annual income not in
excess of the applicable maximum
annual pension rate specified in §3.23

and § 3.24.

Cross References: Section 306 pension. See
§ 3.1(u). Improved pension. See § 3.1(w).
Improved pension rates. See § 3.23. Improved
pension rates-surviving children. See § 3.24.
Frequency of payment of improved pension.
See § 3.30. Relationship of net worth to
pension entitlement. See § 3.274,

§3.16 [Amended]

4. Section 3.16 is amended by deleting
8§ 8.3(b)" and inserting “§ 3.3(a)" in the
first sentence.

§3.17 [Amended]

5. Section 3.17 is amended by deleting
“by § 3.3(c)"” and inserting “for pension
entitlement (see § 3.3)" in the first
sentence. .

6. Section 8.21 is revised and cross
references are added to read as follows:

§3.21 Monetary rates.

The rates of compensation,
dependency and indemnity

. compensation for surviving spouses and

children, and section 306 and old-law
disability and death pension, are
published in tabular form in appendix B
of the Department of Veterans Benefits
Manual M21-1-and are to be given the
same force and effect as if published in
the regulations (Title 38, Code of Federal
Regulations). The maximum annual ——
rates of improved pension payable
underPub, L. 95-588 (92 Stat. 2497) are
set forth in §8§ 3.23-and 3.24. The
monthly rates and annual income
limitations applicable to parents'
dependency and indemnity
compensation are set forth in § 3.25.
Cross References: Section 306 pension, See

§ 9.1(u). Old-law pension. See § 3.1{v).
Improved pension. See § 3.1(w).
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7. Sections 3.23, 3.24, 3.25, 3.26, 3.27,
3.28, 3.29 and 3.30 and cross references
are added to read as follows:

§3.23 Improved pension rates.

(a) Maximum annual rates of
improved pension—(1) Veterans
permanently and totelly disabled (38
U.S.C. 521). (i) Veteran with no
dependents; $3,902; (ii) Veteran with one
dependent, $5,112; (iii) For each
additional dependent, $660.

(2) V&erans in need of aid and
attendance. (i) Veteran with no
dependents, $6,243; (ii) Veteran with one
dependent, $7,453; (iii) For each
additional dependent, $660.

(3) Veterans who are housebound. (i)
Veteran with no dependents, $4,770; (ii)
Veteran with one dependent, $5,980; (iii)
For each additional dependent, $660.

(4) Two veterans married to one
another; combined rates. (i) Neither
veteran in need of aid and attendance or
housebound, $5,112; (ii) Either veteran in
need of aid and attendance, $7,453; (iii)
Both veterans in need of aid and
attendance, $9,794; (iv) Either veteran
housebound, $5.980; [v) Both veterans
housebound, $6,848; (vi) One veteran
housebound and one veteran in need of
aid and attendance, $8,321; (vii) For
each child, $660.

[5) Surviving spouse alone and with a
child or children of the deceased
veteran In custody of the surviving
spouse. (38 U.S.C. 541). (i) Surviving
spouse alone, $2,615; (ii) Surviving
spouse and one child in his or her
custody, $3,425; (iii) For each additional
child in his or her custody, $660.

(6) Surviving spouses in need of aid
and attendance. (i) Surviving spouse
alone, $4,183; [ii) Surviving spouse with
one child in his or her custody, $4,993;
(iii) For each additional child in his or
her custody, $660.

(7) Surviving spouses who are
housebound. (i) Surviving spouse alone.
$3,196; (ii) Surviving spouse and one
child in his or her custody, $4,008; (iii)
For each additional child in his or her
custody, $660.

(See § 3.24 for entitlement criteria and
rate applicable to a child of a deceased
veteran not in custody of a surviving
spouse who has basic eligibility to
receive improved pension. The term
“basic eligibility to receive improved
pension" is defined in § 3.24.)

(b) Reduction for income. The
maximum rates of improved pension in
paragraph (a) of this section shall be
reduced by the amount of the countable
annual income of the veteran or
surviving spouse. (38 U.S.C. 521, 541.)

(c) Mexican border period and World
War I veterans. The applicable

maximum annual rate payable to a
Mexican border period or World War |
veteran under this section shall be
increased by $880, (38 U.S.C. 521(g).)

(d) Definitions of terms used in this
section—(1) Dependent. A veteran's
spouse or child. A veteran’s spouse who
resides apart from the veteran and is
estranged from the veteran may not be
considered the veteran's dependent
uniess the spouse receives reasonable
support contributions from the veteran.
(Note that under § 3.60 a veteran and
spouse who reside apart are considered
to be living together unless they are
estranged.) A child of a veteran not in
custody of the veteran and to whose
support the veteran is not reasonably
contributing, may not be considered the
veleran's dependent. (38 U.S.C. 521(b).)

(2) in need of aid and attendance. As
defined in § 3.351(b).

(3) Housebound. As defined in
§ 3.351(d)(2), (f). This term also includes
a veteran who has a disability or
disabilities evaluated as 60 percent or
more disabling in addition to a
permanent and totally disabling
condition. See § 3.351(d)(1).

(4) Veteran’s annual income. This
term includes the veteran's annual
income, the annual income of the
veleran's dependent spouse, and the
annual income of each child of the

. veleran [other than a child for whom

increased pension is not payable under
38 U.S.C. 522(b)) in the veteran's custody
or to whose support the veteran is
reasonably contributing (to the extent
such child’s income is reasonably
available to or for the veteran, unless in
the judgment of the Veterans
Administration to do so would work a
hardship on the veteran.) There is a
rebuttable presumption that all of such a
child’s income is reasonably available to
or for the veteran. (38 U.S.C. 521 (c), (h).}

(8) Surviving spouse’s annual income.
This term includes the surviving
spouse's annual income and the annual
income of each child of the veteran
(other than a child for whom increased
pension is not payable under 38 U.S.C.
543(a)(2)) in the custody of the surviving
spouse to the extent that such child's
income is reasonably available to or for
the surviving spouse, unless in the
judgment of the Veterans
Administration to do so would work a
hardship on the surviving spouse. There
is a rebuttable presumption that all of
such a child's income is available to or
for the surviving spouse. (38 U.S.C, 541
(c), (b))

Cross References: Improved pension. See

~ §3.1(w). Child. See § 3.57(d). Definition of

“living with". See § 3.60. Exclusions from
income. See § 3.272.

§3.24 Improved pension rates; surviving
children.

{a) General. The provisions of this
section apply to children of a deceased
veteran not in the custody of a surviving
spouse who has basic eligibility to
receive improved pension. Children in
custody of a surviving spouse who has
basic eligibility to receive improved
pension do not have separate
entitlement. Basic eligibility to receive
improved pension means that the
surviving spouse is in receipt of
improved pension or could become
entitled to receive improved pension
except for the amount of the surviving
spouse's countable annual income or the
size of the surviving spouse’s estate (See
§ 3.274(c)). Under § 3.23{d)(5) the
countable annual income of a surviving
spouse includes the countable annual
income of each child of the veteran in
custody of the surviving spouse to the
extent the child's income is reasonably
available to or for the surviving spouse,
unless in the judgment of the Veterans
Administration to do so would work a
hardship on the surviving spouse.

(b) Child with no personal custodian
or in the custody of an institution. In
cases in which there is no personal
custodian, i.e., there is no person who
has the legal right to exercise parental
contrel and responsibility for the child's
welfare (See §3.57{d)), or the child is in
the custody of an institution, pensiod
shall be paid to the child at the annual
rate of $660 reduced by the amount of
the child’s countable annual income,

(c) Child in the custody of person
legally responsible for support—(1)
Single child. Pension shall be paid to a
child in the custody of a person legally
responsible for the child's supprt at an
annual rate equal to the differenee
between the rate for a surviving spouse
and one child under § 3.23(a)(5)(ii), and
the sum of the annual income of such
child and the annual income of such
person. The amount payable, however,
may not exceed the amount by which
$660 exceeds the child's countable
annual income.

(2) More than one child. Pension shall
be paid to children in the custody of a
person legally responsible for the
children's support at an annual rate
equal to the difference between the rate
for a surviving spouse and an equivalent
number of children (but not including
any child who has countable annual
income equal to or greater than $660)
and the sum of the countable annual
income of the person legally responsible
for support and the combined countable
annual income of the children (but not
including the income of any child whose
countable annual income is equal to or
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greater than $660). The combined
amount payable, however, may not
exceed the amount by which $660 times
the number of eligible children exceeds
the sum of the children's countable
annual income. (38 U.S.C. 542.)

Cross References: Child. See § 3.57(d).
Exclusions from income. See§ 3.272.

§3.25 Parents' dependency and indemnity
compensation rates.

Dependency and indemnity
compensation (DIC) shall be paid
monthly to parents of a deceased
veteran in the following amounts. (38
U.S.C. 415)

{a) One parent. Except as provided in
paragraph (b) of this section, if there is
only one parent the monthly rate of DIC
paid to such parent shall be $180
reduced on the basis of the parent's
annual income according to the
following formula:

For Each $1 Of Annual Income
Whichis  But not
more more
than— than—
The $180 monthly rate shall be
reduced by:

$0.00....... 0 $800
03.. $800 800
04.. 900 1,000
6. 1,000 1,200
07.. 1,200 1,500

No DIC is payable under this
paragraph if annual income exceeds
$4,438.

(b) One parent who has remarried. If
there is only one parent and the parent
has remarried and is living with the
parent's spouse, DIC shall be paid under
paragraph (a) or under paragraph (d) of
this section, whichever shall result in
the greater benefit being paid to the
veteran's parent. In the case of
remarriage, the total combined annual
income of the parent and the parent's
spouse shall be counted in determining
the monthly rate of DIC.

(¢) Two parents not living together.
The rates in this paragraph apply to (1)
two parents who are not living together,
or (2) an unremarried parent when both
parents are living and the other parent
has remarried. The monthly rate of DIC
paid to each such parent shall be $127,
reduced on the basis of each parent's
annual income, according to the
following formula:

For Each $1 Of Annual Income Of Each Parent

Which is But not

The $127 monthly rate shall be

0 $800
$800 1,000
1,000 1,100
1,100 1,400
1,400 2,000
2,000 2,700
2,700 4,438

No DIC is payable under this
paragraph if annual income exceeds
$4,438.

(d) Two parents living together or
remarried parents living with spouses.
The rates in this paragraph apply to (1)
each parent living with another parent;
and (2) each remarried parent, when
both parents are alive. The monthly rate
of DIC paid to such parents will be $120,
reduced on the basis of the combined
annual income of the two parents living
together or the remarried parent or
parents and spouse or spouses, as
computed under the following formula:

For Each $1 Of Combined Annual Income

Which is But not
more maore
than— than—
The $120 monthly rate shall be
reduced by:

$0.00 $1,000
02 1,700
03... 2,300
04... 3,300
O e et 5,968

No DIC is payable under this
paragraph if combined annual income
exceeds $5,968.

The rates in this paragraph are also
applicable in the case of one surviving
parent who has remarried, computed on
the basis of the combined income of the
parent and spouse, if this would be a
greater benefit than that specified in
paragraph (a) of this section for one
parent.

(e) The monthly rate of DIC payable
to a parent under this section shall be
increased by $94 if such parent is (1) a
patient in a nursing home, or (2) helpless
or blind, or so nearly helpless or blind
as to need or require the regular aid and
attendance of another person.

(f) The monthly rate of DIC payable to
any parent under this section shall not
be less than $5.

§3.26 Section 306 and old-law pension
annual income limitations.

(a) Section 306 pension income
limitations. (1) Veteran or surviving
spouse with no dependents, $4,438.

(2) Veteran with no dependents in
need of aid and attendance (38 U.S.C.
521(d), as in effect on December 31,
1978), $4,938.

(3) Veteran or surviving spouse with
one or more dependents, $5,968.

(4) Veteran with one or more
dependents in need of aid and
attendance (38 U.S.C. 521(d), as in effect
on December 31, 1978), $6,468.

(5) Child (no entitled veteran or
surviving spouse), $3,626. -

(b) Old-law pension income
limitations. (1) Veteran or surviving
spouse without dependents, or an
entitled child $3,884.

(2) Veteran or surviving spouse with
one or more dependents, $5,603.

§3.27
rates.

(a) Improved pension. Whenever there
is a cost-of-living increase in benefit
amounts payable under section 215(i) of
Title II of the Social Security Act, the
Veterans Administration shall, effective
on the dates such increases become
effective, increase by the same
percentage each maximum annual rate
of pension specified in § 3.23 and § 3.24.
(38 U.S.C. 3112(a))

(b) Parents' dependency and
indemnity compensation—(1) Maximum
annual income limitation and maximum
monthly rates. Whenever there is a cost-
of-living increase in benefit amounts
payable under section 215(i) of Title II of
the Social Security Act, the Veterans
Administration shall, effective on the
dates such increases become effective,
increase by the same percentage the
maximum monthly rates of dependency
and indemnity compensation for parents
specified in § 3.25(a), (c) and (d), the
monthly rate specified in § 3.25(e), and
the annual income limitations
prescribed in § 3.25(a), (c) and (d). (38
U.S.C. 3112(b)(1))

(2) Formula adjustment. Whenever
there is an increase in the rates and
income limitations applicable to parents'
dependency and indemnity
compensation under paragraph (b)(1) of
this section, the Veterans
Administration shall, effective on the
date of such increase, adjust
correspondingly the formulas for
determining the rates of parents’
dependency and indemnity
compensation as specified in § 3.25(a)
and (c) for a parent whose countable
annual income is more than $800 but not
more than the maximum specified
therein, and in § 3.25(d) for a parent
whose countable annual income is more
than $1,000 but not more than the
maximum specified therein. (38 U.S.C.
3112(b)(2)(A))

Automatic adjustment of benefit
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(c) Publishing requirements. Increases
in pension rates and parents’
dependency and indemnity
compensation rates and income
limitation made under this section shall
be published in the Federal Register. (38
U.5.C. 3112{c)(1))

§3.28 Automatic adjustment of section
306 and old-law pension income limitations.

Whenever the maximum rates of
pension specified in § 3.23 are increased
by reason of the provisions of 38 U.S.C.
3112, the following will be increased by
the same percentage effective the same
date: <

{a) The maximum annual income
limitations applicable to continued
receipt of section 306 and old-law
pension; and

(b) The dollar amount of a veteran's
spouse's income specified in
§ 3.262(b)(2) as excludable in
determining the income of a veteran for
section 306 pension purposes.

These increases shall be published in
the Federal Register at the same time
that increases in the rates specified in
§ 3.23 and § 3.24 are so published.
(Section 306, Pub. L. 95-588, 92 Stal.
2497.)

Cross References: Section 306 and old-law
pension rates. See § 3.26. Section 306 and old-
law pension protection. See § 3.960.

§3.29 Rounding.

Where the computation of an increase
in improved pension rates under §§ 3.23
and 3.24 would otherwise result in a
figure which includes a fraction of a
dollar, the benefit rate will be adjusted
to the next higher dollar amount. This
method of computation will also apply
to increases in old-law and section 306
pension annual income limitations under
§ 3.26, including the income of a spouse
which is excluded from a veteran's
countable income, and parents’
dependency and indemnity
compensation benefit rates and annual
income limitations under § 3.25. (38
LL.S.C. 3112(c)(2)).

§3.30 Frequency of payment of improved
pension.

(a) Monthly. Payment shall be made
monthly if the annual rate payable is
$120 or more.

(b) Quarterly. Payment shall be made
every 3 months on or about March 1,
June 1, September 1, and December 1, if
the annual rate payable is at least $40
but less than $120.

(€) Semiannually. Payment! shall be
made every 6 months on or about June 1,
and December 1, if the annual rate
payable is at least $20 but less than $40.

(d) Aanaally. Payment shall be made
annually on or about June 1, if the
annual rate payable is less than $20.

(e) Payment of less than one dollar.
Payments of less than $1 shall not be
made.

Cross Reference: Pension. See § 3.3(a){3).
(b)(4).

8. Section 3.57 is amended as follows:

(a) Section 3.57 is amended by adding
the words “or her" after the word “his”
in paragraphs (a)(1), (c)(1) and (c)(3).

(b) By adding paragraph (d) as set
forth below:

§3.57 Child.

(d) Definition of “child custody”. The
provisions of this paragraph are for the
purpose of determining entitlement to
improved pension under §8§ 3.23 and
3.24.

(1) Custody of a child shall be
considered to rest with a veteran,
surviving spouse of a veteran or person
legally responsible for the child's
support if that person has the legal right
to exercise parental control and
responsibility for the welfare and care
of the child. A child of the veteran
residing with the veteran, surviving
spouse of the veteran who is the child’s
natural or adoptive parent, or person
legally responsible for the child's
support shall be presumed to be in the
custody of that individual. Where the
veteran, surviving spouse, or person
legally responsible for the child's
support has not been divested of legal
custody, but the child is not residing
with that individual, the child shall be
considered in the custody of the
individual for purposes of Veterans
Administration benefits.

(2) The term “person legally
responsible for the child's support™
means a person who is under a legally
imposed obligation (e.g., by statute or
court order) to provide for the child’s
support, as well as a natural or adoptive
parent who has not been divested of
legal custody. If the child’s natural or
adoptive pareat has remarried, the
stepparent may also be considered a
person legally responsible for the child's
support. A child shall be considered in
the joint custody of his or her stepparent
and natural or adoptive parent so long
as the natural or adoptive parent and
the stepparent are not estranged and
residing apart, and the natural or
adoptive parent has not been divested
of legal custody. When a child is in such
joint custody the combined income of
the natural or adoptive parent and the
stepparent shall be included as income
of the person legally responsible for
support under § 3.24(c).

(3) A person having custody of a child
prior o the time the child attains age 18
shall be considered to retain custody of
the child for periods on and after the
child’s 18th birthday, unless the person
is divested of legal custody. This applies
without regard to when a child reaches
the age of majority under applicable
State law. This also applies without
regard to whether the child was entitled
to pension prior to age 18, or whether
increased pension was payable to a
veteran or surviving spouse on behalf of
the child prior to the child’s 18th
birthday. If the child's custodian dies
after the child has attained age 18. the
child shall be considered to be in
custody of a successor custodian
provided the successor custodian has
the right to exercise parental control and
responsibility for the welfare and care
of the child. (38 U.S.C. 210(c), 531(c).
541(c).)

Cross References: Improved pension rates.
See § 3.23. Improved pension rates—
surviving children. See § 3.24. Child's
relationship. See § 3.210. Helplessness. Sce
§ 3.403(u). Helplessness. See § 3.503(c).
School attendance. See § 3.667. Helpless
children—Spanish-American and prior wars,
See § 3.960.

§3.59 (Amended]

9. Section 3.59 is amended by adding
the words "or her” following the word
“his" in paragraph {a).

10. Section 3.60 is added to read as
follows:

§3.60 Definition of “living with".

For the purposes of determining
entitlement to pension under 38 U.S.C,
521, a person shall be considered as
living with his or her spouse even
though they reside apart unless they are
estranged. (38 U.S.C. 521(h)(2)).

11. Immediately preceding § 3.250 and
following the centerhead
“DEPENDENCY, INCOME AND
ESTATE" add "Regulations Applicable
to Programs in Effect Prior 1o January 1,
1979".

12. In § 3.252, paragraph (a) is revised
to read as follows:

§3.252 Annual income; pension; Mexican
border period and later war periods.

(a) Annual income limitations; old-
law pension. Where the right to old-law
pension is payable under section 306(b)
of Pub. L, 95-588 (92 Stat. 2497), pension
is not payable if the pensioner's annual
income exceeds the income limitations
prescribed by § 3.26(b).

. - »

13. Section 3.262 is amended as
follows:
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(a) By deleting the word “widow" and
inserting “‘surviving spouse” in the first
sentence of paragraph (e)(1).

(b) By deleting the word “widow" and
inserting “‘surviving spouse” in the first
sentence and by inserting the words “or
her" after the-word “his" in the third
sentence of paragraph (e)(2).

. (c) By inserting the words “or her"
following the word “his” in the third
sentence of paragraph (e)(4).

(d) By deleting the word “Widows"
and inserting “Surviving Spouses” in the
headnote of paragraph (g)(1).

(e) By revising paragraph (b)(2) to
read as follows:

§3.262 Evaluation of income.

- - - » .

(b) Income of spouse. Income of the
spouse will be determined under the
rules applicable to income of the
claimant.

- * . * »

(2) Veterans. The separate income of
the spouse of a disabled veteran who is
entitled to pension under laws in effect
on June 30, 1960, will not be considered.
Where pension is payable under Section
306{a) of Pub. L. 95-588, to a veteran
who is living with a spouse there will be
included as income of the veteran all
income of the spouse in excess of
whichever is the greater, $1,413 ($1,285
after December 31, 1978, and prior to
June 1, 1979) or the total earned income
of the spouse, which is reasonably
available to or for the veteran, unless
hardship to the veteran would result.

~The presumption that inclusion of such
income is available to the veteran and
would not work a hardship on him or
her may be rebutted by evidence of
unavailability or of expenses beyond the
usual family requirements. (38 U.S.C.
521(f); Sec. 306(a)(2)(B) of Pub. L. 95-588,
92 Stat. 2497)

- . * * -

§3.263 [Amended]

14. Section 3.263 is amended as
follows:

(a) By inserting the words “or her"
following the word “his"” twice in
paragraph (d).

(b) By deleting the cross reference
*Children; no widow entitled. See
§ 3.662" following § 3.263.

15. Sections 3.270 through 3.277 and a
center title are added to read as follows:

§ 3.270 Applicability of various
dependency, income and estate
regulations.

(a) Sections 3.250 to 3.270. These
sections are applicable to dependency,
income and estate determinations
needed to determine entitlement or

continued entitlement for the following
programs:

(1) Parents' death compensation.

(2) Old-law pension,

(3) Section 306 pension.

(4) Parents' dependency and
indemnity compensation.

Note.—Citations to title 38, United States
Code in §§ 3.250 to 3.270 referring to section
306 or old-law pension generally refer to
provisions of law in effect on December 31,
1978.

(b) Sections 3.271 to 3.300. These
sections apply to income and estate
determinations of entitlement to the
improved disability and death pension
program which became effective
January 1, 1979.

Regulations Applicable to the
Improved Pension Program Which
Became Effective January 1, 1979
§ 3.271 Computation of income.

(a) General. Payments of any kind
from any source shall be counted as
income in the year in which received
unless specifically excluded under
§ 3.272.

(b) Salary. Salary means the gross
amount of a person's earnings or wages
before any deductions are made for such
things as taxes, insurance, retirement
plans, social security, etc.

(c) Business, farm or professional
income. (1) This includes gross income
from a business, farm or profession as
reduced by the necessary operating
expenses such as cost of goods sold, or
expenditures for rent, taxes, and
upkeep, or costs of repairs or
replacements. The value of an increase
in stock inventory of a business is not
considered income.

(2) Depreciation is not a deductible
expense.

(3) A loss sustained in operating a
business, profession, farm, or from
investments, may not be deducted from
income derived from any other source.

(d) Income from property. Income
from real or personal property is
countable as income of the property's
owner. The terms of a recorded deed or
other evidence of title shall constitute
evidence of ownership. This includes
property acquired through purchase, gift,
devise, or descent. If property is owned
jointly, income of the various owners
shall be determined in proportion to
shares of ownership of the property. The
owner's shares of income held in
partnership shall be determined on the
basis of the facts found.

(e) Installments. Income shall be
determined by the total amount received
or anticipated during the calendar year.

(f) Deferred determinations. When an
individual is unable 1o predict with
certainty the amount of countable

annual income, the annual rate of
improved pension shall be reduced by
the greatest amount of anticipated
countable income until the end of the
year, when total income received during
the year will be determined and
adjustments in pension payable made
accordingly.

(g) Compensation (civilian) for injury
or death. Compensation paid by the
United States Department of Labor,
Office of Workers' Compensation
Programs, Social Security
Administration, or the Railroad
Retirement Board, or pursuant to any
worker's compensation or employer’s
liability statute, or damages collected
because of personal injury or death, will
be considered income as received.
However, medical, legal or other
expenses incident to the injury or death,
or incident to the collection or recovery
of the amount of the award or
settlement, may be deducted. The
criteria in § 3.272(g) apply as to all
medical expenditures after the award or
settlement. (38 U.S.C. 210(c))

(h) Fractions of dollars. Fractions of
dollars will be disregarded in computing
annual income.

§ 3.272 Exclusions from income.

The following shall be excluded from
countable income for the purpose of
determining entitlement to improved
pension:

(a) Welfare. Donations from public or
private relief, welfare, or charitable
organizations. (38 U.S.C. 503(a)(1))

(b) Maintenance. The value of
maintenance furnished by a relative,
friend, or a charitable organization
(civic or governmental) will not be
considered income. Where the
individual is maintained in a rest home
or other community institution or
facility, public or private, because of
impaired health or advanced age, money
paid to the home or the individual to
cover the cost of maintenance will not
be considered income, regardless of
whether it is furnished by a relative,
friend, or charitable organization. The
expense of maintenance is not
deductible if it is paid from the
individual’s income. (38 U.S.C. 210(c),
508(a)(1))

(c) Veterans Administration pension
benefits. Payments under chapter 15 of
title 38, United States Code. (38 U.S.C.
503(a)(2))

(d) Fire insurance. Proceeds of fire
insurance policies. (38 U.S.C. 503(a)(5))

(e) Profit from sale of property. Profit
realized from the disposition of real or
personal property other than in the
course of business, except amounts
received in excess of the sales price, for
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example, interest on deferred sales is
included as income. In installment sales,
any payments received until the sales
price is recovered are not included as
income, but any amounts received
which exceed the sales price are
included, regardless of whether they
represent principal or interest. (38 U.S.C.
503(a)(6))

(f) Joint accounts. Amounts in joint
accounts in banks and similar
institutions acquired by reason of death
of the other joint owner. (38 U.S.C.
503(a)(7))

(g) Medical expenses. Within the
provisions of the following
subparagraphs, there will be excluded
from the amount of an individual's
annual income any unreimbursed
amounts which have been paid within
the year for medical expenses regardless
of the year the indebtedness was
incurred. An estimate based on a clear
and reasonable expectation that unusual
medical expenditure will be realized
may be accepted for the purpose of
authorizing prospective payments of
benefits subject to necessary adjustment
in the award upon receipt of an :
amended estimate, or after the end of
the year upon receipt of an income
questionnaire. (38 U.S.C. 503(a)(8))

(1) Veteran's income. Unreimbursed
medical expenses will be excluded
when all of the following requirements
are met:

(i) They were or will be paid by a
veteran or spouse for medical expenses
of the veteran, spouse, children, parents
and other relatives for whom there is a
moral or legal obligation of support;

(ii) They were or will be incurred on
behalf of a person who is a member or a
constructive member of the veteran's or
spouse's household; and

(iii) They were or will be in excess of
5% of the applicable maximum annual
pension rate or rates for the veteran
(including increased pension for family
members but excluding increased
pension because of need for aid and
attendance or being housebound) as in
effect during the year in which the
medical expenses were paid.

(2) Surviving spouse’s income.
Unreimbursed medical expenses will be
excluded when all of the following
requirements are met:

(i) They were or will be paid by a
surviving spouse for medical expenses
of the spouse, veteran's children,
parents and other relatives for whom
there is a moral or legal obligation of
support;

(ii) They were or will be incurred on
behalf of a person who is a member or a
constructive member of the spouse's
household; and

(iii) They were or will be in excess of
5% of the applicable maximum annual
pension rate or rates for the spouse
(including increased pension for family
members but excluding increased
pension because of need for aid and
attendance or being housebound) as in
effect during the year in which the
medical expenses were paid.

(3) Children’s income. Unreimbursed
amounts paid by a child for medical
expenses of self, parents, brothers and
sisters, to the extent that such amounts
exceed 5% of the maximum annual
pension rate or rates payable to the
child during the year in which the
medical expenses were paid.

(h) Expenses of last illnesses, burials
and just debts. The expenses specified
in paragraphs (h) (1) and (2) of this -
section shall be deducted from annual
income for the year in which their
payment is made. However if payment
is made during the year following that in
which the death occurred, the deduction
may be taken from the annual rate of
income for the year of the last illness or
burial if to do so is advantageous to the
beneficiary. (38 U.S.C. 210(c))

(1) Veteran's final expenses. (i)
Amounts paid by a spouse or child
before a veteran's death for expenses of
the veteran's last illness will be
deducted from the income of the

- surviving spouse or child.

(ii) Amounts paid by a surviving
spouse or child of a veteran for the
veteran's just debts, expenses of last
illness and burial (to the extent such
burial expenses are not reimbursed
under chapter 23 of title 38, United
States Code) will be deducted from the
income of the surviving spouse or child.
(38 U.S.C. 503(a)(3))

(2) Spouse or child's final expenses. (i)
Amounts paid by a veteran for the
expenses of the last illness and burial of
the veteran's deceased spouse or child
will be deducted from the veteran's
income.

(ii) Amounts paid by a veteran's
spouse or surviving spouse for expenses
of the last illness and burial of the
veteran's child will be deducted from
the spouse's or surviving spouse's
income, (38 U.S.C. 503(a)(4))

(i) Educational expenses. Amounts
equal to expenses paid by a veteran or
surviving spouse pursuing a course of

education or vocational rehabilitation or

training, to include amounts paid for
tuition, fees, books, and materials, and
in the case of a veteran or surviving
spouse in need of regular aid and
attendance, unreimbursed amounts paid
for unusual transportation expenses in
connection with the pursuit of such
course. Unusual transportation expenses

are those exceeding the reasonable
expenses which would have been
incurred by a nondisabled person using
an appropriate means of transportation
(public transportation, if reasonably
available). (38 U.S.C. 503(a)(9))

(j) Child’s income. In the case of a
child, any current work income received
during the year, to the extent that the
total amount of such income does not
exceed an amount equal to the sum of
the following:

(1) The lowest amount of gross income
for which a Federal income tax return
must be filed, as specified in section
6012(a) of the Internal Revenue Code of
1954, by an individual who is not
married (as determined under section
143 of such Code), and is not a surviving
spouse (as defined in section 2(a) of
such Code), and is not a head of
household (as defined in section 2(b) of
such Code); and

(2) If the child is pursuing a course of
postsecondary education or vocational
rehabilitation or training, the amount

. paid by the child for those educational
expenses including the amount paid for
tuition, fees, books, and materials. (38
U.S.C. 503(a)(10))

§3.273 Rate computation.

(a) Initial award. For the purpose of
determining initial entitlement, or for
resuming payments on an award which
was previously discontinued, the
monthly rate of pension payable to a
beneficiary shall be computed by
reducing the beneficiary's applicable
maximum pension rate by the
beneficiary’s annual rate of countable
income on the effective date of
entitlement and dividing the remainder
by 12.

(b) Running awards.—(1) Change in
maximum annual pension rate.
Whenever there is a change in a
beneficiary's applicable maximum
annual pension rate, the monthly rate of
pension payable shall be computed by
reducing the new applicable maximum
annual pension rate by the beneficiary's
annual rate of countable income on the
effective date of the change in the
applicable maximum annual pension
rate, and dividing the remainder by 12,

(2) Change in annual rate of income.
Whenever there is a change in a
beneficiary’s annual rate of countable
income the monthly rate of pension
payable shall be computed by reducing
the beneficiary's applicable maximum
annual pension rate by the beneficiary's
new annual rate of countable income on
the effective date of the change in the
annual rate of income, and dividing the
remainder by 12.




45938

Federal Register / Vol. 44, No. 152 / Monday, August 6, 1979 | Rules and Regulations

(¢) Nonrecurring income. The amount
of any nonrecurring countable income
(e.g. an inheritance) received by a
beneficiary shall be added to the
beneficiary's annual rate of income for a
12-month period commencing on the
effective date on which the nonrecurring
income is countable. (38 U.S.C. 210[c))

§3.274 Relationship of net worth to
pension entitiement.

(a) Veteran. Pension shall be denied
or discontinued when the corpus of the
estate of the veteran, and of the
veteran's spouse, are such that under all
the circumstances, including
consideration of the annual income of
the veteran, the veteran's spouse, and
the veteran's children, it is reasonable
that some part of the corpus of such
estates be consumed for the veteran's
maintenance. (38 U.S.C. 522(a))

(b) Increased pension payable to a
veteran for a child. Increased pension
payable to a veteran on aceount of a
child shall be denied or discontinued
when the corpus of the estate of the
child is such that under all the
circumstances including consideration
of the veteran's and spouse's income
and the income of the veteran's child or
children, it is reasonable that some part
of the corpus of such child's estate be
consumed for the child's maintenance.
(38 U.S.C. 522(b))

(€) Surviving spouse. Pension payable
to a surviving spouse shall be denied or
discontinued when the corpus of the
estate of the surviving spouse is such
that under all the circumstances,
including consideration of the surviving
spouse’s income and the income of any
child for whom the surviving spouse is
receiving pension, it is reasonable that
some part of the corpus of the surviving
spouse's estate be consumed for the
surviving spouse's maintenance. (38
U.S.C. 543(a)(1))

(d) Increased pension payable to a
surviving spouse for a child. Increased
pension payable to a surviving spouse
on account of a child shall be denied or
discontinued when the corpus of the
estate of the child is such that under all
the circumstances, including
consideration of the income of the
surviving spouse and child and the
income of any other child for whom the
surviving spouse is receiving increased
pension, it is reasonable that some part
of the corpus of the child’s estate be
consumed for the maintenance of the
child. (38 U.S.C. 543(a)(2))

(e) Child. Pension payable to a child
shall be denied or discontinued when
the corpus of the estate of the child is
such that under all the circumstances,
including consideration of the income of

the child, the income of any person with
whom the child is residing who is legally
responsible for such child's support, and
the corpus of estate of such person, it is
reasonable that some part of the corpus
of such estates be consumed for the
child’s maintenance. {38 U.S.C. 543(b))

§3.275 Criteria for evaluating net worth.

(a) General. The following rules are
for application in determining the corpus
of estate or net worth of a veteran,
surviving spouse or child under § 3.274.

(b) Definition. The terms “corpus of
estate” and “net worth” mean the
market value, less mortgages or other
encumbrances, of all real and persanal
property owned by the claimant, except
the claimant's dwelling (single family
unit), including a reasonable lot area,
and personal effects suitable to and
consistent with the claimant's
reasonable mode of life. :

(c) Ownership. See § 3.271(d).

{d) Evaluation. In determining
whether some part of the claimant’s
estate (or combined estates under
§ 3.274 (a) and (e)) should be consumed
for the claimant’'s maintenance,
consideration will be given to the
amount of the claimant's income
together with the following: whether the
property can be readily converted into
cash at no substantial sacrifice; life
expectancy; number of dependents who
meet the definition of “member of the
family” (the definition contained in
§ 3.250(b)(2) is applicable to the
improved pension program}); potential
rate of depletion, including unusual
medical expenses under the principles
outlined in § 3.272(g) for the claimant
and the claimant's dependents.

(e) Educational expenses. There shall
be excluded from the corpus of estate or
net worth of a child reasonable amounts
for actual or prospective educational or
vocational expenses. The amount so
excluded shall not be such as to provide
for education or training beyond age 23.
(38 U,S.C. 210(c))

§3.276 Certain transfers or waivers
disregarded.

(a) Waiver of receipt of income.
Potential income, not excludable under
§ 3.272 and whose receipt has been
waived by an individual, shall be
included as countable income of that
individual for Veterans Administration
pension purposes.

(b) Transfer of assets. For pension
purposes, a gift of property made by an
individual to a relative residing in the
same household shall not be recognized
as reducing the corpus of the granter's
estate. A sale of property to such a
relative shall not be recognized as

reducing the corpus of the seller's estate
if the purchase price, or other
consideration for the sale, is so low as
to be tantamount to a gift. A gift of
property to someone other than a
relative residing in the grantor's
household will not be recognized as
reducing the corpus of the grantor's
estate unless it is clear that the granter
has relinquished all rights of awnership,
including the right of control of the
property. (38 U.S.C. 210(c))

§3.277 Income and net worth reports.

(a) Evidence of entitlement. As a
condition of granting or continuing
pension, the Veterans Administration
may require from any person who is an
applicant for or a recipient of pension
such information, proofs, and evidence
as is necessary to determine the annual
income and the value of the corpus of
the estate of such person, and of any
spouse or child for whom the person is
receiving or is to receive increased
pension (such child is hereinafter in this
section referred to as a “dependent
child"), and, in the case of a child
applying for or in receipt of pension in
his or her own behalf (hereinafter in this
section referred to as a “surviving
child"), of any person with whom such
child is residing who is legally
responsible for such child's support.

(b) Required annual report. It is
required that every pension applicant or
beneficiary file a report each year,
showing:

(1) The annual income which such
applicant or beneficiary (and any such
person’s spouse or dependent child)
received during the preceding year, the
corpus of the estate of such applicant or
beneficiary (and of any such person’s
spouse or dependent child) at the end of
such year, and in the case of a surviving
child, the income and corpus of the
estate of any person with whom such
child is residing who is legally
responsible for such child's support;

(2) The applicant's or beneficiary's
estimate for the then current year of the
annual income such applicant or
beneficiary (and any such person's
spouse or dependent child) expects to
receive and of any expected intrease in
the value of the corpus of the estate of
such applicant or beneficiary (and for
any such person's spouse or dependent
child); and in the case of a surviving
child, an estimate for the then current
year of the annual income of any person
with whom such child is residing who is
legally responsible for such child’s
support, and of any expected increase in
the value of the corpus of the estate of
such person; :
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(c) Required revised report. It is
required that any pension applicant or
beneficiary promptly file a revised
report whenever there is a material
change in the estimated annual income
of such applicant or beneficiary (or of”
any such person's spouse or dependent
child) or a material change in such
applicant's or beneficiary's estimate of
the value of the corpus of the estate of
such applicant or beneficiary (or of any
such person's spouse or dependent
child), and in the case of a surviving
child, a material change in the estimated
annual income or value of the corpus of
the estate of any person with whom
such child is residing who is legally
responsible for such child's support; it is
also required that any such applicant or
beneficiary applying for or in receipt of
increased pension on account of a
person who is a spouse or child of such
applicant or beneficiary promptly notify
the Veterans Administration if such
person ceases to meet the applicable
definition of spouse or child. (38 U.S.C.
506(a))

16. Section 3.351 is revised to read as
follows:

§3.351 Special monthly dependency and
indemnity compensation, death
compensation, pension and spouse’s
compensation ratings.

(a) General. This section sets forth
criteria for determining whether:

(1) Increased pension is payable to a
veteran by reason of need for aid and
attendance or by reason of being
housebound. (38 U.S.C. 521(d), (e))

(2) Increased compensation is payable
to a veteran by reason of the veteran's
spouse being in need of aid and
attendance. (38 U.S.C. 315(1)(1))

(3) Increased dependency and
indemnity compensation is payable to a
surviving spouse or parentby reason of
being in need of aid and attendance. (38
U.S.C. 411(c), 415(h))

(4) Increased dependency and
indemnity compensation is payable to a
surviving spouse who is not in need of
aid and attendance but is housebound,
(38 U.S.C. 411(d))

(5) Increased pension is payable to a
surviving spouse by reason of need for
aid and attendance, or if not in need of
aid and attendance, by reason of being
housebound. (38 U,S.C. 541(d), (e))

(6) Increased death compensation is
payable to a surviving spouse by reason
of being in need of aid and attendance,
(38 U.S.C. 322)

(b) Aid and attendance; need. Need
for aid and attendance means
helplessness or being so nearly helpless
as lo require the regular aid and
attendance of another person. The

criteria set forth in paragraph (c) of this
section will be applied in determining
whether such need exists.

(c) Aid and attendance; criteria. The
veteran, spouse, surviving spouse or
parent will be considered in need of
regular aid and attendance if he or she:

(1) Is blind or so nearly blind as to
have corrected visual acuity of 5/200 or
less, in both eyes, or concentric
contraction of the visual field to 5
degrees or less; or

(2) Is a patient in a nursing home
because of mental or physical
incapacity; or

(3) Establishes a factual need for aid
and attendance under the criteria set
forth in § 3.352(a). (38 U.S.C. 502(b))

(d) Housebound, or permanent and
total plus 60 percent; disability pension.
The rate of pension payable to a veteran
who is entitled to pension under 38
U.S.C. 521 and who is not in need of
regular aid and attendance shall be as
prescribed in 38 U.S.C. 521(e) if, in
addition to having a single permanent
disability rated 100 percent disabling
under the Schedule for Rating
Disabilities (not including ratings based
upon unemployability under § 4.17 of
this chapter) the veteran:

(1) Has additional disability or
disabilities independently ratable at 60
percent or more, separate and distinct
from the permanent disability rated as
100 percent disabling and involving
different anatomical segments or bodily
systems, or

(2) Is “permanently housebound” by
reason of disability or disabilities. This
requirement is met when the veteran is
substantially confined to his or her
dwelling and the immediate premises or,
if institutionalized, to the ward or
clinical area, and it is reasonably
certain that the disability or disabilities
and resultant confinement will continue
throughout his or her lifetime. (38 U.S.C.
502(c), 521(e))

(e) Housebound; dependency and
indemnity compensation. The monthly
rate of dependency and indemnity
compensation payable to a surviving
spouse who does not qualify for
increased dependency and indemnity
compensation under 38 U.S.C. 411(c)
based on need for regular aid and
attendance shall be increased by the
amount specified in 38 U.S.C. 411(d) if
the surviving spouse is permanently
housebound by reason of disability. The
“permanently housebound" requirement
is met when the surviving spouse is
substantially confined to his or her
home (ward or clinical areas, if
institutionalized) or immediate premises
by reason of disability or disabilities
which it is reasonably certain will

remain throughout the surviving
spouse’s lifetime. (38 U.S.C. 411(d))

(f) Housebound: improved pension;
death. The annual rate of death pension
payable to a surviving spouse who does
not qualify for an annual rate of death
pension payable under § 3.23(a)(6)
based on need for aid and attendance
shall be as set forth in § 3.23(a)(7) if the
surviving spouse is permanently
housebound by reason of disability. The
“permanently housebound" requirement
is met when the surviving spouse is
substantially confined to his or her
home (ward or clinical areas, if
institutionalized) or immediate premises
by reason of disability or disabilities
which it is reasonably certain will
remain throughout the survi
spouse's lifetime. (38 U.S.C. 541(e))

17. Section 3.450 is amended as
follows:

(a) By deleting *his wife" and
inserting “the spouse" in paragraph
(a)(1)(i):

(b) By deleting “widow" and inserting
“surviving spouse" in paragraph (g).

(c) By revoking paragraph (h).

(d) By revising paragraph {a)(1)(ii) and
(2), (c), and (e) to read as follows: .

§3.450 General,

(a)(1) All or any part of the pension,
compensation, or emergency officers’
retirement pay payable on account of
any veteran may be apportioned.

- - * - -

(ii) If the veteran is not residing with
his or her spouse, or if the veteran's
children are not residing with the
veteran and the veteran is not
reasonably discharging his or her
responsibility for the spouse's or
children's support.

(2) Where any of the children of a
deceased veteran are not living with the
veteran's surviving spouse, the pension,
compensation, or dependency and
indemnity compensation otherwise
payable to the surviving spouse may be
apportioned. (38 U.S.C. 3107)

-

- - - -

(c) No apportionment will be made
where the veteran, the veteran's spouse
(when paid “as wife" or “as husband"),
surviving spouse, or fiduciary is
providing for dependents. The
additional benefits for such dependents
will be paid to the veteran, spouse,
surviving spouse, or fiduciary.

L . - - L]

(e) The amount payable for a child in
custody of and residing with the
surviving spouse shall be paid to the
surviving spouse. Amounts payable to a
surviving spouse for a child in the
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surviving spouse's custody but residing
with someone else may be apportioned
if the surviving spouse is not reasonably
contributing to the child's suppert.

* * . *

(h) [Revoked]
18. Section 3.451 is revised (gender
changes only] to read as follaws:

§ 3.451 Special apportionments.

Without regard to any other provision
regarding apportionment where
hardship is shown to exist, pension,
compensalion, emergency officers’
retirement pay, or dependency and
indemnity compensation may be
specially apportioned between the
veteran and his or her dependents or the
surviving spouse and children on the
basis of the facts in the individual case
as long as it does not cause undue
hardship to the other persons in interest,
except as to those cases covered by
§ 3.458(b) and (c). In determining the
basis for special apportionment,
consideration will be given such factors
as: Amount of Veterans Administration
benefits payable; other resources and
income of the veteran and those
dependents in whose behalf
apportionment is claimed; and special
needs of the veteran, his or her
dependents, and the apportionment
claimants, The amount apportioned
should generally be consistent with the
total number of dependents involved.
Ordinarily, apportionment of more than
50 percent of the veteran’s benefits
would constitute undue hardship on him
or her while apportionment of less than
20 percent of his or her benefits would
not provide a reasonable amount for any
apportionee.

19. In § 3.452, paragraphs (a) and (c)
are revised to read as follows:

§3.452 Veterans benefits apportionable.

Veterans benefits may be
apportioned:

(a) If the veteran is not residing with
his or her spouse or his or her children
and a claim for apportionment is filed
for or on behalf of the spouse or
children.

* B * - *

(c)(1) Where an incompetent veteran
without a fiduciary is receiving
instifutional care by the United States or
a political subdivision, his or her benefit
may be apportioned for a spouse or
child, or, except as provided in
paragraph (c)(3), for a dependent parent,
unless such benefit is paid to a spouse
(**as wife" or “as husband") for the use
of the veteran and his or her
dependents.

(2) Where benefits for an incompetent
veteran are discontinued under the

provisions of § 3.557(b), because of
hospitalization by the U.S, Government
or any political subdivision, there may
be paid to his or her dependent parent
or parents on the basis of need as
determined by the Veterans' Services
Officer all or any part of the benefit
which would otherwise be payable. (38
U.S.C. 3203(b)(2])

(3) Where a married veteran is
receiving section 306 or impraved
pension and the amount payable is
reduced under § 3.551(c) because of
hospitalization, an apportionment may
be paid to the veteran’s spouse as
provided in § 8.454(b). (38 U.S.C.
3203(a))

* * * * *

20. Section 3.454 is amended as
follows:

(a) By deleting “wife, husband" and
inserting “spouse” in the first and last
sentence of paragraph (a).

{b) By revising the introductory
portion preceding paragraph (a) and
paragraphs (b) and (c) and adding
paragraph (d) so that the added and
revised material reads as follows:

§ 3.454 Veterans disability pension.

Apportionment of disability pension
will be as follows:

* - - * -

{b) (1) Where the amount of section
306 pension payable to a married
veteran under 38 U.S.C. 521(b), as in
effect on December 31, 1978, is reduced
to $60 monthly under § 3.551(c), an
apportionment may be made to such
veteran's spouse upon an affirmative
showing of hardship. The amount of the
apportionment generally will be the
difference between $60 and the total
amount of pension payable on
December 31, 1978, (38 U.S.C. 3203(a))

(2) Where the amount of improved
pension payable to a married veteran
under 38 U.S.C. 521(b) is reduced to $60
monthly under § 3.551(c), an
apportionment may be made to such
veteran's spouse upon an affirmative
showing of hardship. The amount of the
apportionment generally will be the
difference between $60 and the rate
payable if pension was being paid under
38 U.S.C. 521(c) including the additional
amount payable under 38 U.S.C. .521(e] if
the veteran is so entitled. (38 U.S.C.
3203(a))

(c) Where section 306 pension for an
incompetent veteran is subject both to
reduction under § 3.551(c), and to
discontinuance under § 3.557(b) because
of hospitalization by the U.S.
Government or any political
subdivision, the rate authorized for a
parent or parents will not exceed $60

monthly. (Pub. L. 86-146, 73 Stat. 297;
Pub. L. 86-211, 73 Stat. 432; Pub. L. 93~
177, 87 Stat. 694; Pub. L. 95-588, 92 Stat.
2497)

(d) Where improved pension for an
incompetent veteran is subject both to
reduction under § 3.551(c), and to
discontinuance under § 3.557(b) because
of hospitalization by the U.S.
Government or any political
subdivision, the rate authorized for a
parent or parents will not exceed $60
monthly. (38 U.S.C. 3203(a), (b))

§3.458 [Amended]

21. Section 3.458 is amended as
follows:

(a) By deleting “wife or husband™ and
inserting “spouse” in paragraph (b).

(b) By deleting “wife, husband,” and
inserting “spouse,” in the first and last
sentence of paragraph (c).

{c) By deleting “wife or husband" and
inserting “spouse” in the first sentence
of paragraph (e).

(d) By deleting "wife, husband" and
inserting “spouse” in the first sentence
of paragraph (f)(1).

(e) By deleting “widow or widower,"
and inserting "or Surviving spouse,” in
paragraph (f)(2).

(f) By deleting “wife or husband" and
inserting “spouse” in the first sentence
of paragraph (g).

§3.459 [Amended]

22. Section 3.459 is amended by
deleting “widow or widower" and
inserting “surviving spouse’ in
paragraphs (a) and (b).

23. Section 3.460 is amended as
follows:

(a) By deleting “wife or husband™ and
inserting “spouse” in the introductory
portion preceding paragraph (a).

(b) Paragraph (b) is revised and
paragraph (c) is added so that the
revised and added material reads as
follows:

§ 3.460 Death pension.

- - - - -

(b) Section 306 and old-law death
pension. Appointment of benefits
provided under these pension programs
will be at rates approved by the Chief
Benefits Director except when the facts
and circumstances in a case warrant
special apportionment under § 3.451. (38
U.S.C. 3107)

(c) Improved death pension.
Apportionment of the benefits provided
under this program shall be made under
the special apportionment provision of
§ 3.451. (38 U.S.C. 3107)

24. In § 3.501, paragraph (i)(2) is
revised to read as follows:
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§3.501 Veterans.

The effective date of discontinuance
of pension or compensation to or for a
veteran will be the earliest of the dates
stated in this section. Where an award
is reduced, the reduced rate will be
payable the day following the date of
discontinuance of the greater benefit.

- * - - -

(i) Hospitalization. * * *

(2) § 3.551(c). (i) First day of the third
calendar month following admission to
domiciliary care if veteran without
spouse or child or, though married, is
receiving pension at the rate for a
veteran without dependents. (38 U.S.C.
3203(a))

(ii) First day of the fourth calendar
month following admission for hospital
or nursing home care if veteran without
spouse or child or, though married, is
receiving pension at the rate provided
for a veteran without dependents. (38
U.S.C. 3203(a)) ‘

* - - * -

25. Section 3.551 is amended as
follows: :

(a) By deleting "wife, husband" and
inserting “spouse" in the first sentence
of paragraph (f).

(b) By revising paragraphs (a), (b), (c)
and (d) to read as follows:

§3.551 Reduction because of
hospitalization.

(a) General. Pension payable under
the section 308, the old-law and the
improved pension programs is subject to
reduction when a veteran who has
neither spouse, child nor dependent
parent is hospitalized, unless the
veteran is hospitalized, for Hansen's
disease, The provisions of this section
apply to initial periods of hospitalization
and to readmissions following discharge
from a prior period of hospitalization. If
the veteran is hospitalized for
observation and examination, the date
treatment began is considered the date
of admission. Special rules governing
discontinuance of aid and attendance
allowance are contained in § 3.552 and
for discontinuance of awards for
incompetent veterans in § 3.557. Except
as otherwise indicated the terms
"hospitalized" and “hospitalization” in
§§ 8.551 through 3.559 mean:

(1) Hospital treatment in a Veterans
Administration hospital or in any
hospital at Veterans Administration
expense.

(2) Institutional, domiciliary or nursing
home care in a Veterans Administration
institution or domiciliary or at Veterans
Administration expense.

(b) Old-law pension. Old-law pension
in excess of $30 monthly for a veteran

who has neither spouse, child nor
dependent parent shall continue at the
full monthly rate until the end of the
sixth calendar month following the
month of admission for hospitalization.
The rate payable will be reduced
effective the first of the seventh
calendar month to $30 monthly or 50
percent of the amount otherwise
payable, whichever is greater. The
reduced rate will be effective the first
day of the seventh calendar month
following admission. Payment of the
amount withheld may be made on
termination of hospitalization, as
provided in § 3.556. (Sec. 306(b), Pub. L.
95-588; 92 Stat. 2497

(¢) Section 306 and improved pension.
(1) Where any veteran having neither
spouse nor child, or any veteran who is
married or has a child and is receiving
pension as a veteran without
dependents, is being furnished
domiciliary care by the Veterans
Administration, no pension in excess of
$60 monthly shall be paid to or for the
veteran for any period after the end of
the second full calendar month
following the month of admission for
such care. (38 U,S.C. 3203(a))

(2) Where any veteran having neither
spouse nor child, or any veteran who is
married or has a child and is receiving
pension as a veteran without
dependents is being furnished hospital
or nursing home care by the Veterans
Administration, no pension in excess of
$60 monthly shall be paid to or for the
veteran for any period after the end of
the third full calendar month following
the month of admission for such care.
(38 U.S.C. 3203(a))

(3) No pension in excess of $60
monthly shall be paid to or for a veteran
having neither spouse nor child, or to a
veteran who is married or has a child
and is receiving pension as a veteran
without dependents, for any period after
the month in which the veteran is
readmitied within 6 months of a period
of care of not less than 2 full calendar
months. (38 U.S.C. 3203(a))

(4) Where improved pension is being
paid to a married veteran at the rate
prescribed by 38 U.S.C. 521(b) all or any
part of the rate payable under 38 U.S.C.
521(c) may be apportioned for a spouse
as provided in § 3.454(b). (38 U.S.C.
3203(a))

(5) Where section 306 pension is being
paid to a married veteran at a rate for a
veteran without dependents all or any
part of the monthly amount of pension
withheld in excess of $60 may be
apportioned for a spouse as provided in
§ 3.454(b).

(6) The provisions of paragraphs (c)
(1), (2) and (3) of this section are not

applicable to any veteran who has a
child but is receiving pension as a
veteran without a dependent because it
is reasonable that some part of the
child's estate be consumed for the
child's maintenance under 38 U.S.C.
522(b).

(7) For the purposes of paragraphs (c)
(1), (2) and (3) of this section, if a
veteran is furnished hospital or nursing
home care by the Veterans
Administration and then is transferred
to VA-furnished domiciliary care, the
period of hospital or nursing home care
shall be considered as domiciliary care.
Similarly, if a veteran is furnished
domiciliary care by the Veterans
Administration and then is transferred
to VA-furnished hospital or nursing
home care, the period of domiciliary
care shall be considered hospital or
nursing home care.

(d) Computation of period. For
purposes of computing periods of
hospitalization in paragraph (c) of this
section, authorized absences of 96 hours
or less will be included as periods of
hospitalization, and those of over 96
hours excluded. Also, for purposes of
that paragraph, periods of treatment or
care of 60 total days will be considered
two calendar months of hospitalization
and periods of 90 total days considered
three calendar months, exclusive of
authorized absences in excess of 96
hours.

26. In § 3.552, paragraphs (e) and (j)
are revised to read as follows:

§3.552 Adjustment of allowance for aid
and attendance.

* - * - -

(e) Where a veteran is in receipt of
section 306 pension, the aid and
attendance allowance shall be reduced
to the housebound rate of $61 monthly
(or $786.25 if the veteran was age 78 or
older on December 31, 1978). Where a
veteran is in receipt of old-law pension,
the total amount payable shall be
reduced to $100 monthly. Where a
veteran is in receipt of improved
pension, the applicable aid and
attendance rate shall be reduced to the
otherwise applicable rate under 38
U.S.C. 521(e). No reduction shall be
made, however, for any case involving
the disabilities specified in paragraph
(a)(2) of this section.

- - - - -

(j) The section 306 pension aid and
attendance allowance authorized by
§ 3.252(f) is subject to reduction for
hospitalization under the provisions of
this section in the same manner as the
regular section 306 pension aid and
attendance allowance. The amount
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payable shall not be reduced to less
than the housebound rate of $61 monthly
(or $76.25 monthly if the veteran was
age 78 or older on December 31, 1978).

§3.556 [Amended]

26a. Section 3.556 is amended by
deleting the words “an estranged
spouse” and inserting the words “a
spouse” in the second sentence.

26b. In § 3.656, the introductory
portion of paragraph (a) preceding
subparagraph (1) and paragraph (d) are
revised to read as follows:

§ 3.656 Disappearance of veteran.

(a) When any veteran has
disappeared for 90 days or more and his
or her whereabouts remain unknown to
the members of his or her family and the
Veterans Administration, disability
compensation which he or she was
receiving or entitled to receive may be
paid to or for his or her spouse, children
and parents, effective the day following
the date of last payment to the veteran if
a claim is received within 1 year after
that date; otherwise from the date of
receipt of a claim. The total amount
payable will be the lesser of these
amounts:

- . * * -

(d) When any veteran has
disappeared for 90 days or more and the
veteran’s whereabouts remain unknown
to members of the veteran's family and
the Veterans Administration, any
improved pension, section 306 or service
pension which the veteran was receiving
or entitled to receive may be paid to or
for the spouse or children. The status of
the veteran at the time of
disappearance, with respect to
permanent and total disability, income
and net worth will be presumed to

.continue unchanged. Payment for the
spouse or children will be effective the
day following the date of last payment
to the veteran if a claim is received
within 1 year after that date; otherwise
from date of receipt of a claim. The total
amount payable will be the lesser of
these amounts:

[1) The service death pension rate if
the veteran was receiving service
pension or the improved death pension
rate if the veteran was receiving section
306 or improved pension,

(2) The amount of pension payable to
the veteran at the time of
disappearance. (38 U.S.C. 507)

§3.657 [Amended]

26c. Section 3.657 is amended by
deleting the words “"Widow (Widower)”
and inserting the words “Surviving
Spouse" in the headnote; and by
deleting the words “widow (widower)"

and inserting the words “surviving
spouse” wherever they appear in the
introductory paragraph preceding
paragraph (a), paragraph (a), (a)(1) and
(2), (b)(1). (b)(1)(i) and (i), (b)(2) and
(b)(2)(i) and (ii).

27. In § 3.860, paragraphs (a)(1) and
(2), (b) (introductory portion preceding
subparagraph (1)), (b)(2), (c) and (d) are
revised to read as follows:

§3.660 Dependency, Income and estate.

(a) Reduction or discontinuance—{1)
General. A veteran, surviving spouse or
child who is receiving pension, or a
parent who is receiving compensation or
dependency and indemnity
compensation must notify the Veterans
Administration of any material change
or expected change in his or her income
or other circumstances which would
affect his or her entitlement to receive,
or the rate of, the benefit being paid.
Such notice must be furnished when the
recipient acquires knowledge that he or
she will begin to receive additional
income or when his or her marital or
dependency status changes. In pension
claims subject to § 3.252(b) or § 3.274
and in compensation claims subject to
§ 3.250(a)(2), notice must be furnished of
any material increase in corpus of the
estate or net worth.

(2) Contingency. Where reduction or
discontinuance of a running award of
section 306 pension or old-law pension
is required because of an increase in
income, which increase could not
reasonably have been anticipated based
on the amount actually received from
that source the year before, the
reduction or discontinuance shall be
made effective the end of the year in
which the increase occurred. Where
reduction or discontinuance of a running
award of improved pension or depend-
ency and indemnity compensation is
required because of an increase in
income, the reduction or discontinuance
shall be made effective the end of the
month in which the increase occurred.
Where reduction or discontinuance of a
running award of any benefit is required
because of an increase in net worth or
corpus of estate, because dependency of
a parent ceased, or because dependency
of another person ceased due to
marriage, annulment, divorce or death,
the award shall be reduced or
discontinued effective the last day of the
calendar year in which the increase
occurred or dependency ceased. (38
U.S.C. 3012(b))

» . - L ~

(b) Award or increase; income. Where
pension or dependency and indemnity
compensation was not paid for a

particular year because the claim was
disallowed, an award was deferred
under §§ 3.260(b) or 3.271(f), payments
were discontinued or made at a lower
rate based on anticipated or actual
income, benefits otherwise payable may
be authorized commencing the first of a
calendar year as provided in this
paragraph. (38 U.S.C. 3010(h).) In all
other cases, benefits may not be
authorized for any period prior to the

date of receipt of a new claim.
L - L - -

(2) Actual income. Where the
claimant's actual income did not permit
payment, or payment was made at a
lower rate, for a given year, pension or
dependency and indemnity
compensation may be awarded or
increased, effective the beginning of the
next year, if satisfactory evidence is
received within that year.

(c) Increases; change in status. Where
there is change in the payee’s marital
status or status of dependents which
would permit payment at a higher rate
and the change in status is by reason of
the claimant’s marriage or birth or
adoption of a child, the effective date of
the increase will be the date of the event
if the required evidence is received
within 1 year of the event. Where there
is a change in dependency status for any
reason other than marriage, or the birth
or adoption of a child, which would
permit payment at a higher rate, the
increased rate will be effective the date
of receipt of notice constituting an
informal claim if the required evidence
is received within 1 year of Veterans
Administration request, The rate
payable for each period willbe
determined, as provided in §§ 3.260(f) or
3.273(c). (See § 3.851 as to increase due
to termination of payments to another
payee. Also see § 3.667 as to increase
based on school attendance.)

(d) Corpus of estate; net worth. Where
a claim has been finally disallowed or
terminated because of the corpus of
estate and net worth provisions of
§§ 3.263 or 3.274 and entitlement is
established on the basis of a reduction
in estate or net worth, or a change in
circumstances such as health,
acquisition of a dependent, or increased
rate of depletion of the estate, benefits
or increased benefits will not be paid for
any period prior to the date of receipt of
a new claim.

§3.661 [Amended]

28. Section 3.661 is amended by
adding “or § 3.271(f)" following
*'§ 3.260(b)" in paragraph (a)(2).
§3.662 [Revoked]

29. Section 3.662 is revoked.
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30. Section 3.666 is amended to read
as follows:

(a) By deleting "wife, (husband)” and
inserting “'spouse” in the introductory
portion of paragraph (a).

(b) By deleting “widow (widower)"
and inserting “surviving spouse™ in
paragraph (b) (introduction), (b)(1),
(b)(2) and in the second sentence of
paragraph (c).

(c) By deleting “"He (she)” and
inserting “The veteran” in paragraph (d)
(1) and (2).

(d) By revising paragraph (a)(2) to
read as follows:

§3.666 Penal institutions.

. - -

LA

(a) Disability pension.

(2) If the annual income of the spouse
or child is such that death pension
would be payable.

31. Section 3.700 is amended as’
follows:

(a) By deleting “of the 1957 looseleaf
edition of the Schedule for Rating
Disabilities, 1945" and inserting “‘of the
Schedule for Rating Disabilities" in the
fourth sentence of paragraph (a)(3).

(b) By adding paragraph (a)(4) and
revising paragraph (b) (1) and (2) so that
the added and revised malerial reads as
follows:

§3.700 General.

(a) Veterans. * * *

(4) Improved pension. If a veteran is
entitled to improved pension on the
basis of the veteran's own service and is
also entitled to pension under any
pension program currently or previously
in effect on the basis of any other
person’s service, the Veterans
Administration shall pay the veteran
only the greater benefit. (38 U.S.C.
521(i))

(b) Dependents—{1) Surviving
spouse. Subject to the provisions of
paragraph (a)(4) of this section, the
receipt of pension, compensation, or
dependency and indemnity
compensation by a surviving spouse
because of the death of any veteran, or
receipt of pension or compensation
because of his or her own service, shall
not bar the payment to the surviving
spouse of pension, compensation, or
dependency and indemnity
compensation because of the death or
disability of any other veteran; however,
other than insurance, concurrent
benefits under laws administered by the
Veterans Administration may not be
authorized to a surviving spouse by
reason of the death of more than one
veteran to whom the surviving spouse

has been married. The surviving spouse
may elect to receive benefits based on
the death of one such spouse and the
election places the right to benefits
based on the deaths of other spouses in
suspense. The suspension may be lifted
at any time by another election based
on the death of another spouse. Benefits
payable in the elected case will be
subject to prior payments for the same
period based on the death of the other
spouse where, under the provisions of
§ 3.400(c), there is entitlement in the
elected case prior to date of receipt of
the election. (38 U.S.C. 3104)

(2) Children. Except as provided in
§ 3.703 and paragraph (a)(4) of this
section, the receipt of pension,
compensation, or dependency and
indemnity compensation by a child on
account of the death of a veteran or the
receipt by the child of pension or
compensation on account of his or her
own service will not bar the payment of
pension, compensation, or dependency
and indemnity compensation on account
of the death or disability of any other
veteran.

* »* »* ~ *

32. In § 3.701, paragraph (a) is revised
to read as follows:

§3.701 Elections of pension or
compensation.

(a) General. Except as otherwise
provided, a person entitled to receive
pension or compensation under more
than one law or section of a law
administered by the Veterans
Administration may elect to receive
whichever benefit, regardless of whether
it is the greater or lesser benefit, even
though the election reduces the benefits
payable to his or her dependents. Such
person may at any time elect or reelect
the other benefit. An election by a
veteran controls the rights of all
dependents in that case. An election by
a surviving spouse controls the claims of
all children including children over 18
and children not in the custody of the
surviving spouse. The election of
improved pension by a surviving spouse,
however, shall not prejudice the rights
of any child receiving an apportionment
on December 31, 1978. Termination of a
marriage or marital relationship which
had been the reason for terminating an
award of section 308 or old-law pension
does not restore to the surviving spouse
the right to receive section 306 or old-
law pension. The claimant’s entitlement,
if otherwise established, is under the
current provisions of 38 U.S.C. 541. (38
U.S.C. 210(c))

- - - -

§3.702 [Amended]

33, Section 3.702 is amended by
deleting “widow or widower™ and
inserting “surviving spouse” in the first
and second sentence of paragraph (b).

§3.708 [Amended]

34, Section 3.708 is amended as
follows:

(a) By deleting “widow or widower™
and inserting “surviving spouse"” in the
first sentence of paragraph (a)(3).

(b) By deleting “widow's or
widower's" and “widow or widower"
and inserting “surviving spouse’s” and
“surviving spouse” in the last sentences
of paragraphs (a)(3) and (b)(1).

35. Section 3.711 is revised to read as
follows:

§3.711 Improved pension elections.

Except as otherwise provided by this
section and § 3.712, a person entitled to
receive section 306 or old-law pension
on December 31, 1978, may elect to
receive improved pension under the
provisions of 38 U.S.C. 521, 541, or 542 as
in effect on January 1, 1979. An election
of improved pension is final when the
payee (or the payee's fiduciary)
negotiates one check for this benefit.
There is no right of reelection. Any
veteran eligible to make an election
under this section who is married to a
veteran who is also eligible to make
such an election may not receive
improved pension unless the veteran's
spouse also elects to receive improved
pension. (Section 306(a)(1) of Pub. L. 95—
588, 92 Stat, 2497)

36. Sections 3.712 and 3.713 are added
to read as follows:

§3.712 Improved pension elections;
Spanish American War pensioners.

(a) Veterans—(1) General. A veteran
of the Spanish-American War who
meets the service requirements of 38
U.S.C. 512({a) may elect to receive
improved pension under 38 U.S.C. 521. A
Spanish-American War veteran who
elects to receive improved pension is not
entitled to the additional rate authorized
by 38 U.S.C. 521(g), however. An
election of improved pension is final
when the payee (or the payee's
fiduciary) negotiates one check for this
benefit. There is no right of reelection.

(2) Aid and attendance. A veteran of
the Spanish-American War who meets
the service requirements of 38 U.S.C.
512(a) and who is receiving or entitled to
receive pension based on need for
regular aid and attendance shall be paid
whichever is the greater: The monthly
rate authorized by 38 U.S.C. 512(a) or
the monthly rate authorized by 38 U.S.C.
521 as in effect on December 31, 1978,
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based on the veteran’s current income
and net worth. Pension under 38 U.S.C.
521, as in effect on December 31, 1978, is
not payable if the current size of the
veteran's estate is a bar to payment
under § 3.252(b) or if the veteran's
income exceeds the applicable
limitation as in effect on December 31,
1978. Elections are not required for this
purpose. The change in rate shall be
effective the first day of the month in
which the facts warrant such change. (38
U.S.C. 512)

(b) Surviving spouses—(1) General. A
surviving spouse of a Spanish-American
War veteran eligible for pension under
38 U.S.C, 536 may elect to receive
improved pension under 38 U.S.C. 541.
An election of improved pension is final
when the payee (or the payee's
fiduciary) negotiates one benefit check.
There is no right of reelection.

(2) Aid and attendance. A surviving
spouse of a Spanish-American War
veteran who is receiving or entitled to
receive pension based on need for
regular aid and attendance shall be paid
whichever is the greater: The monthly
rate authorized by 38 U.S.C. 536 (a) and
(b) and 544 or the monthly rate
authorized by 38 U.S.C. 541 and 544, as
38 U.S.C. 541 and 544 were in effect on
December 31, 1978, based on the
surviving spouse's current income and
nel worth. Pension under 38 U.S.C. 541
and 544, as in effect on December 31,
1978, is not payable if the current size of
the surviving spouse’s net worth is a bar
to payment under § 3.252(b) or if the
surviving spouse's income exceeds the
applicable limitation as in effect on
December 31, 1978. Elections are not
required for this purpose. The change in
rate shall be effective the first day of the
month in which the facts warrant such
change, (38 U.S.C. 536)

§ 3.713 Effective dates of improved
pension elections.

(a) General. Except as provided in
paragraph (b) of this section an election
to receive improved pension shall be
effective the date of receipt of the
election.

(b) Persons entitled to pension on
December 31, 1978. The effective date of
an election to receive improved pension
filed before October 1, 1979, by a person
entitled to receive either old-law
pension or section 306 pension on
December 31, 1978, shall be January 1,
1979, or if to the beneficiary's
advantage, at any date after January 1,
1979, and before October 1, 1979. The
amount of improved pension payable
from the effective date of the election
shall be reduced by the amount of old-
law pension or section 306 pension paid

to the beneficiary for such period.
(Section 306({d) of Pub. L. 95-588, 92 Stat.
2497.)

§§ 3.955 and 3.956 [Revoked]

37. Sections 3.955 and 3.956 are
revoked.

38. Sections 3.9680, 3.961 and 3.962 are
added to read as follows:

§3.960 Section 308 and old-law pension
protection.

(a) General. Except as provided in
paragraphs (b} and (c] of this section,
any person eligible to elect improved
pension under § 3.711 or 3.712 who is in
receipt of section 306 or old-law pension
on December 31, 1978, shall in the
absence of an election to receive
improved pension, continue to receive
such pension at the monthiy rate
payable on December 31, 1978.

(b) Termination. Pension payable
under paragraph (&) of this section shall
be terminated for any one of the
following reasons:

(1) A veteran pensioner ceases to be
permanently and totally disabled.

(2) A surviving spouse pensioner
ceases lo meet the definition of
“surviving spouse” in 38 U.S.C. 101(3).

(3) A child pensioner ceases to meet
the definition of “child" in 38 U.S.C.
101(4).

(4) A section 306 pensioner's
countable annual income, determined
under §§ 3.250 to 3.270, exceeds the
applicable amount stated in § 3.26(a).

(5) An old-law pensioner's countable
annual income determined under
§§ 3.250 to 3.270 exceeds the applicable
amount stated in § 3.26(b).

{6) A section 306 pensioner has a net
worth of such size that it is reasonable
that some part of it be consumed for the
pensioner's maintenance, Evaluation of
net worth shall be made under § 3.263.

(c) Reduction. The pension rate
payable under paragraph (a) of this
section shall be reduced by the amount
of any additional pension payable by
reason of a dependent upon the loss of
such dependent. A veteran or surviving
spouse who no longer has any
dependents shall not continue to receive
either section 306 pension or old-law
pension if countable annual income
exceeds the appropriate rate in
§ 3.26(a)(1) or (2) or (b)(1).

(d) Finality of termination.
Termination of section 306 pension or
old-law pension for one of the reasons
listed in paragraph (b) of this section
precludes a person from thereafter
establishing entitlement under any other
pension program except the improved
pension program. (Sec. 306 of Pub. L. 95—
588, 92 Stat. 2497)

. §3.961 Claims pending on December 31,

1978,

A claim for pension filed by a veteran,
surviving spouse or child which is
pending in the Veterans Administration
on December 31, 1978, shall be
adjudicated under title 38, United States
Code as in effect on December 31, 1978.
Any benefits determined to be payable
are subject to § 3.960. (Sec. 308(c) of
Pub, L. 95-588, 92 Stat. 2497)

§ 3.962 Claims filed after December 31,
1978.

(a) No entitlement prior to January 1,
1979. A claim for pension filed after
December 31, 1978, by a veteran who
became totally and permanently
disabled after December 31, 1978, or by
a surviving spouse or child based on the
death of a veteran occurring after
December 31, 1978, shall be adjudicated
under the provisions of title 38, United
States Code as in effect on january 1,
1979 or thereafter.

(b) Entitlement prior to January 1,
1979. A claim for pension filed by a
veteran after December 31, 1978, and
within 1 year after the date on which the
veteran became permanently and totally
disabled, shall be adjudicated under the
provisions of title 38, United States Code
as in effect on December 31, 1978, if the
veteran became permanently and totally
disabled prior to January 1, 1978. A
claim for pension filed by a surviving
spouse or by a child after December 31,
1978, and within 1 year after the date of
death of the veteran through whose
relationship claim is made shall be
adjudicated under the provisions of title
38, United States Code &s in effect on
December 31, 1978, if the veteran’s death
occurred before January 1, 1979, Any
benefits determined to be payable to a
veteran, surviving spouse or child are
subject to § 3.960. (Sec. 306(c) of Pub. L.
95-588, 92 Stat. 2497).

[FR Doc. 79-24150 Filed 8-3-79; 8:45 am)
BILLING CODE 8320-01-M

—- -—-

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 408
[FRL 1280-6)

Amendment to Final Rule and
Response to Petition for Modification
for the Tuna Processing Subcategory
of the Canned and Preserved Seafood
Processing Point Source Category

AGENCY: Environmental Protection
Agency (EPA).
AcTION: Amrendment to Regulations,
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suUMMARY: This notice presents EPA’s
response to a petition for modification of
the existing effluent guidelines
limitations for the best practicable
control technology currently available
(BPT) for the Tuna Processing
Subcategory of the Canned and
Preserved Seafood Processing Point
Source Category. In preparing this
response, EPA has conducted an
analysis of dissolved air flotation
treatment performance data. Special
consideration has been focused on the
removal of five-day biochemical oxygen
demand (BODS5) and total suspended
solids (TSS) by tuna processing facilities
without solubles recovery plants. Based
on this analysis, the BODS5 effluent
limitations for the Tuna Processing
Subcategory are withdrawn. In addition,
this notice acknowledges that tuna
processing facilities without solubles
recovery plants were not considered in
the development of the BPT effluent
limitations guidelines, and therefore,
case-by-case consideration must be
given regarding the appropriate permit
limitation for such facilities.

EFFECTIVE DATE: August 6, 1979.

FOR FURTHER INFORMATION CONTACT:
Mr. Calvin Dysinger, Effluent Guidelines
Division (WH-552), 401 M St. S.W.,
Washington, D.C, 20460. Telephone (202)
426-2707,

Supplementary Information
Background

On December 1, 1975, EPA
promulgated regulations providing
effluent guidelines limitations for the
tuna processing industry based upon the
application of the “best practicable
control technology currently available”
(BPT) as required by section 304 (b) of
the Clean Water Act (CWA). These
effluent limitations guidelines were not
judicially challenged during the 90 day
period following promulgation as
provided in section 509(b)(1)(E) of the
CWA.

On August 6, 1976, Bumble Bee
Seafoods, Del Monte Corporation,
Neptune Packing Corporation and Star
Kist Foods, Inc: submitted a petition to
the Administrator of EP A requesting
changes in the effluent limitations for
tuna processing facilities. This submittal
requested that (1) effluent limits for tuna
processing plants that discharge into
oceans not be based on the use of
dissolved air flotation (DAF) control;
and (2) current efﬂuegt limits for tuna
processing plants that do not discharge
into oceans be adjusted to less stringent
levels for several regulated pollutant
parameters including five-day
biochemical oxygen demand (BOD3),

total suspended solids (TSS}, and oil
and grease (O&G).

To investigate the merits of the
petitioners' requests, EPA conducted an
extensive investigation of the
performance of existing DAF systems,
including an extensive sampling effort,
In addition, the petitioners submitted for
EPA review self-monitoring data for
processing facilitiés both with and
without solubles recovery equipment.

After completing the analysis of all
available data, EPA representatives met
with the petitioners to discuss the
results of the analysis. As a
consequence of these meetings, EPA
received a letter dated May 16, 1979,
from petitioners’ counsel in which
petitioners withdrew all requests except
(1) that the BODS5 requirement for the
1977 effluent limitations based on the
application of DAF be adjusted to less
stringent levels for all processing
facilities; and (2) that discharge permits
for those processing facilities without
solubles recovery be modified to reflect
the inability of existing DAF systems at
these facilities to consistently achieve
the TSS limitations.

Response to Petition:

This response is limited to the
petitioners’ requests as modified May

16, 1979.

I. Withdrawal of the BODS5
Requirement for the 1977 Effluent
Limitations (based on non-optimized
DAF treatment). In response to this
petition for modification, EPA has
compiled considerable data regarding
BODS5 removals by non-optimized DAF
systems. Investigations by both EPA and
the tuna industry indicate that the total
BODS in tuna processing wastewater
consists of soluble BODS5 and insoluble
BODS5. Non-optimized DAF systems
remove most of the insoluble BOD5 but
almost no soluble BODS5. Since the ratio
of soluble to insoluble BOD3 is highly
variable, the BPT effluent limitation for
total BODS cannot be consistently
achieved by the existing treatment
systems.

This information concerning the
varying BODS5 removal efficiency was
not available to EPA at the time of
promulgation of the BPT effluent
limitations. The 1977 limitations
assumed that an average of 40 percent
removal rate for BOD5 could be
achieved by DAF technology. The newly
available information indicates that this
removal is not consistently attainable
and that the 1977 effluent limitations for
BODS5 should be withdrawn.

I. Clarification of the TSS Limitations
as Applied to Tuna Processing Facilities
without Solubles Recovery. In most

geographical locations, tuna processing
facilities find it economical to recover
stickwater (generated by the cooking
process). This stickwater, along with
press liquor from the fish meal
operation, is concentrated by a solubles
plant and marketed as a profitable
commodity. However, several relatively
isolated processing plants (notably, in
American Samoa) do not have a
profitable market for concentrated
solubles and consequently do not
operate solubles plants. These facilities
currently discharge their stickwater and
press liquor as part of the total influent
flow to the DAF system.

EPA's original effort in developing the
1977 effluent limitations did not consider
those few facilities without soluble
plants. The petitioners contend that,
because of the additional waste
loadings contributed by the stickwater
and press liquor, these facilities are
unable to consistently meet the TSS
requirements of the 1977 effluent
limitations. In support of this claim, the
petitioners submitted to EPA effluent
monitoring data for the period from
January 1977 to October 1978 from the
Star-Kist facility in American Samoa.
The data indicate that the BPT TSS
limitations were not consistently
attained during this time at this facility.
However, both the Star-Kist and
VanCamp canneries in American Samoa
have recently improved the operation of
their DAF systems resulting in better
removal efficiencies. Recent monitoring
data show that these facilities are
presently in compliance with the BPT
TSS limitations.

Although the available data indicate
that existing tuna facilities without
solubles plants are capable of meeting
the BPT TSS limitations, these facilities
(with their additional waste loadings)
were not considered in the development
of the effluent limitations. The permit
issuing office should consider this fact
when writing permits for these facilities.
Section 402(a)(1) of the Clean Water Act
provides authority to the permit issuing
office to require necessary waste control
practices on a case-by-case basis for
industrial facilities or waste streams not
specifically covered by national
technology-based standards.

Accordingly, 40 CFR Part 408, Subpart
N, is amended as set forth below.

PART 408—CANNED AND
PRESERVED SEAFOOD PROCESSING
POINT SOURCE CATEGORY

§408.142 [Amended.]

In § 408.142, Effluent limitations
guidelines representing the degree of
effluent reduction attainable by the

N
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application of the best practicable
control technology currently available,
the table in paragraph (b) is amended by
deleting the entry appearing under both
“Metric units” and “English units™
reading "BODS" * * * 23 * * * 9.0". The
TSS, O&G, and pH limitations remain as
originally promulgated.
Effective date: This regulation shall
become effective on August 6, 1979.
Dated: July 25, 1979.
Barbara Blum,
Acting Administrator.
|FR Doc. 78-24237 Filed 8-3-79; 8:45 am]|
BILLING CODE 6560-01-M

DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE

Public Health Service,
42 CFR Parts 53, 57, 90

Updating Current Regulations

AGENCY: Public Health Service, HEW.
ACTION: Rule.

summaRy: This document amends the
Code of Federal Regulations by deleting
certain regulations. The amendments
are necessary because certain
provisions are obsolete, in some cases
due to the expiration of statutory
authorizations for appropriations. The
effect of the amendments will be to
update the current regulations of the
Public Health Service.

EFFECTIVE DATE: August 6, 1979.

FOR FURTHER INFORMATION CONTACT:
George T. Lewis, Chief, Regulations
Branch, Regulations and Committee
Control Division/Executive Secretariat,
Parklawn Building, Room 17B-03, 5600

Fishers Lane, Rockville, Maryland 20857,

(301) 443-6330.
SUPPLEMENTARY INFORMATION:

PART 53—GRANTS, LOANS AND
LOAN GUARANTEES FOR
CONSTRUCTION AND
MODERNIZATION OF HOSPITALS AND
MEDICAL FACILITIES

The statutory authority for
appropriations for grants and the
awarding of loans and loan guarantees
for the construction and modernization
of hospitals and medical facilities has
expired. Except for certain provisions
relating to the Secretary’s authority to
waive recovery of payments and to the
continuing obligations of assisted
facilities to provide services to persons
unable to pay and to provide a
community service, the regulations of
Part 53 are obsolete. Accordingly, all

provisions of Part 53 are removed from
Title 42 of the Code of Federal
Regulations except for §§ 53.111-113,
53.135, and 53.154, which remain in
effect.

PART 57—GRANTS FOR
CONSTRUCTION OF TEACHING
FACILITIES, EDUCATIONAL
IMPROVEMENT, SCHOLARSHIPS AND
STUDENT LOANS

The statutory authorities for
appropriations under the Public Health
Service Act for the grant programs listed
below have expired. Accordingly, the
following subparts of Part 57 are
removed from Title 42, Code of Federal
Regulations:

Subpart A—Grants for Planning of
Clinical Education Programs

Subpart R—Loan Guarantees and
Interest Subsidies to Assist in
Construction of Nurse Training
Facilities

Subpart X—Financial Distress Grants
to Schools of Nursing

Subpart EE—Grants for Development
of New Schools of Medicine
Emphasizing Family Medicine

* In addition, the regulations of Subpart
E—CGrants for Construction of Nurse
Training Facilities are removed from
Title 42 except for § 57,409, which
relates to waiver of recovery by the
Secretary and which remains in effect.

PART 90—LEAD-BASED PAINT
POISONING PREVENTION IN FEDERAL
AND FEDERALLY ASSISTED
CONSTRUCTION

Authority to conduct the program
under Part 90 has been transferred to the
Department of Housing and Urban
Development (42 U.S.C. 4831(b)).
therefore, Part 90 is removed from Title
42, Code of Federal Regulations.

Dated: May 10, 1979.
Charles Miller,
Acting Assistant Secretary for Health.
Approved: July 27, 1979.
Joseph A. Califano, Jr.,
Secretary.
{FR Doc. 79-24196 Filed 8-3-79; 8:46 am|
BILLING CODE 4110-85-M

42 CFR Part 100

Limitation on Federal Participation for
Capital Expenditures; Payment of
Costs of Agency Review

Correction

In FR Doc. 79-20286 appearing on
page 44845 in the issue for Tuesday, July
31, 1979, third column, under DATES,
delete “, effective on the date of
publication in the Federal Register”, and
insert a period after *1979".

BILLING CODE 1505-01-M

DEPARTMENT OF THE INTERIOR
Bureau of Land Management
43 CFR Part 3422

Coal Management; Federally Owned
Coal; Change in Effective Date

AGENCY: Bureau of Land Management,
Interior.

AcTioN: Change in effective date of
provision of final rulemaking.

sumMARY: This notice revises the
effective date of that provision of 43
CFR 3422.1-1 of the final coal
management rulemaking (July 19, 1979,
44 FR 42584) that relates to the timing of
the request for comments on the fair
market value of the tract to be held for
coal lease sale.

DATES: Effective on August 6, 1979.

ADDRESS: Any comments or suggestion
should be sent to: Director (141), Bureau
of Land Management, 18th and C Sts.,
NW., Washington, D.C. 20240.

FOR FURTHER INFORMATION CONTACT:
Bruce Powers (202) 343-6821; or Walter
Rewinski, (202) 343-6821,

SUPPLEMENTARY INFORMATION: By this
notice, the effective date of the
provision of 43 CFR 3422.1-1 (July 19,
1979, 44 FR 42623), requiring that the
Bureau of Land Management call for
comments on the fair market value of a
tract offered for lease at least 30 days
before publishing the notice of sale will
be deferred until September 19, 1979.
The clause affected by this deferral
reads, ** * * and in any case not less
than 30 days prior to the publication of a
notice of sale * * *"

This deferral is necessary to prevent .
delay in the potential short-term
(emergency coal lease) sales in response
to lease applications that were
processed under the modified court
order in Natural Resources Defense
Council v, Hughes, 454 F. Supp. 148
(D.D.C. 1978), which may be approved
and held under the new coal program
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regulations, including the emergency
leasing provisions. Although it was
desirable to have the coal management
regulations become effective upon
publication, it was found that a
transition period was required in order
to process several pending emergency
lease applications in a timely fashion.
No public purpose would be served by
delaying publication of notices of sale
for cases being processed during the
transition peried provided by this
notice.

This deferral of the effective date of
this clause in 43 CFR 3422.1-1 does not
mean that the Department will not
request comments on fair market value
for any sale approved during this period.
The Department will fully comply with
the Federal Coal Leasing Amendments
Act (90 Stat, 1083-1092), as it has in all
sales held since enactment of that Act,
by requesting comments on the fair
market value of the potential lease in
the notice of sale.

Cecil D. Andrus,

Secretary of the Interior.

July 31, 1979. .

{FR Doc, 70-24135 Filed 8-3-79; 8:45 am|
BILLING CODE 4310-84-M o

DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE

Office of Human Development
Services

45 CFR Part 1388
University Affiliated Facilities Program

AGENCY: Office of Human Development
Services (HDS), HEW.

AcTioN: Final rules with 60 day
comment period.

summARY: The Rehabilitation Services
Administration (RSA) in HDS is
amending the regulations for the
University Affiliated Facilities Program
in order to provide the standards that
must be met by those facilities as
required by the Developmental
Disabilities Assistance and Bill of Rights
Act (Act). The basis for these standards
is Part B of the Act. Another purpose of
these regulations is to incorporate policy
decisions to enhance services to persons
with developmental disabilities. Both
“developmental disabilities” and
"university affiliated facility” are newly
defined. The regulations also place the
University Affiliated Facilities Program
under its own part 1388; they were
previously in subpart A of part 1387 of
the Chapter X1l of the Code of Federal
Regulations (CFR).

EFFECTIVE DATE: These regulations are
effective August 8, 1979. Written
comments will be accepted on or before
October 5, 1979, and the regulations will
be amended, if necessary.

AVAILABILITY OF COMMENTS: Comments
sent in response to this final rule will be
available for public inspection in: Room
3070, Mary E. Switzer Building, 330 C
Street, S.W., Washington, D.C. 20201;
Monday through Friday of each week,
8:30 a,m. to 5:00 p.m., except on Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
Marjorie H. Kirkland Senior Program
Specialist, Bureau of Developmental
Disabilities, Rehabilitation Services
Administration, Room 3070, Mary E.
Switzer Building 330 C Street, S.W.,
Washington, D.C. 20201 (202) 245-0335.

SUPPLEMENTARY INFORMATION: The
purpose of promulgating these
regulations in Final with a 60 day
comment period is to enable the
Rehabilitation Services Administration
to comply with the provisions of Part B
of the Act. Standards for University
Affiliated Facilities (UAFs) must be
published before UAFs can be refunded.
These rules also incorporate policy
decisions that are designed to enhance
providing services to persons with

_ developmental disabilities.

Another purpose of these regulations
is to put the UAF program in a new part
of Chapter XIII, Title 45 of the Code of
Regulations. The new part is 1388; the
previous regulations were published in
Subpart A of Part 1387 which now will
govern only the special project grants
(formerly Subpart B of Part 1387).
Regulations for other programs
authorized by the Act are published, as
before, under Parts 1385, 1386, and 1387
of Chapter XIII of the 45 CFR.

Background Information

The university affiliated facility
construction program was firs!
authorized by. the Mental Retardation
Facilities and Community Mental Health
Centers Construction Act of 1963 (Pub.
L. 88-164). In 1970, the Developmental
Disabilities Services and Facilities
Construction Act (Pub. L. 91-517) was
passed. It authorized grants for
constructing administering and
operating university affiliated facilities.
The 1975 amendments (the
Developmental Disabilities Services and
Facilities Construction Act, Pub. L, 94-
103) continued the programs of grants
for administration and operation of
universily affiliated facilities, and in
addition, authorized studies of the
feasibility of establishing satellite

centers in areas otherwise not served by

university affiliated facilities, and
authorized grants for renovation and
modernization of university affiliated
facilities, and satellite centers. (No
appropriation was made for
construction after 1969, however).

In 1978, the Act was amended by Pub.
L. 95-602, Rehabilitation,
Comprehensive Services, and
Developmental Disabilities
Amendments of 1978. It is now called
the Developmental Disabilities
Assistance and Bill of Rights Act.

Summary of These Rules

Reasons for Dispensing with Notice of
Proposed Rulemaking (NPRM)

The 30-day period prior to making
final regulations effective and the NPRM
are being waived, and these regulations
shall become effective upon publication
for several reasons. First, the law
requires the promulgation of the
standards in regulations within six
months of enactment of the law. The
law was signed November 6, 1978. Since
the present grants to university affiliated
facilities expired on June 30, 1979, it is
urgent that the standards be published
in final form as soon after that date as
possible; otherwise an undue hardship
will be imposed on grantees.

In addition to the standards, few

- requirements are being imposed that do

not reflect the Act, or standard
departmental policies and procedures.
We considered the advisability of
publishing only the standards, without
other regulatory provisions. We had to
reject that alternative on the basis that
it would place an undue burden on
applicants to determine for themselves
what other requirements their projects
would have to meet besides those
imposed by the standards.

While we are reluctant to promulgate
final regulations without giving
interested persons an opportunity to
comments, the standards must be in
final form before grants are made, and it
is not possible under government-wide
rules to combine a final regulation and a
proposed one. (Document Drafting
Handbook, Federal Register, January
1975). The familiar and non-
controversial nature of the regulations,
other than the standards, is the third
reason.

A fourth reason relates to the small
and finite group of agencies directly
involved at this time. The appropriation
for the current fiscal year, ending
September 30, 1979, is such that, under
the Act, the only facilities eligible to
receive grants are those which received
grants under this program in the
previous fiscal year. We know that




