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Appleton, WI—Outagamie Gounty, NDB Rwy
29, Amdt, 8, cancelled

4, By amending § 987.29 ILS-MLS
SIAPs identified as follows:

.+ . Effective July 12, 1979

Sacramento, CA—Sacramento Executive, ILS
Rwy 2, Amdt. 20

Colarado Springs, CO—City of Colorado
Springs Muni., ILS Rwy 17, Original

Colorado Springs, CO—City of Colorado
Springs Muni., ILS Rwy 35, Amdt. 50

Valdosta, GA—Valdosta Municipal, ILS Rwy
35, Amdt. 3

Jackson, MI—]Jackson County-Reynolds Field,
ILS Rwy 23, Amdt. 6

Myrtle Beach, SC—Myrtle Beach AFB/Civil
Jet Port, ILS Rwy 17, Orig, cancelled

. . . Effective June 28, 1979

* Denver, CO—Stapleton Int'l ILS/DME Rwy
17L, Original
St. Louis, MO—Spirit of St. Louis, ILS Rwy 7,
Amdt. 5

.+« Effective May 23, 1979

Memphis, TN—Memphis International, ILS
Rwy 17R, Amdl. 5

. .« Effective May 185, 1979

Appleton, WI—Outagamie County, ILS Rwy

3, Amdt. 8

The FAA published an amendment in
Docket No. 18942, Amd!. No. 1136 to Part 97
of the Federal Aviation regulations (Vol. 44
FR No. 77 page 23210: dated Thursday, April
19, 1979) under section 87.29 effective June 14,
1979, which is hereby amended as follows:

Greensboro, NC—Greensboro-High Point-
Winston-Salem regional, ILS Rwy 5,
original is rescinded.

5. By amending § 97.31 RADAR SIAPs
identified as follows:

. . . Effective July 12, 1879

Colorado Springs, CO—City of Colorado
Springs, Muni,, RADAR-1, Amdt. 16

Baton Rouge, LA—Ryan, RADAR-1, Amdl. 4

Duluth, MN—Duluth International, RADAR-
1. Amadl. 14

.+ . Effective May 3, 1979

Louigville, KY—Standiford Field, RADAR-1,
Amdt 15

6. By amending § 97.33 RNAV SIAPs
identified as follows:

+ « .« Effective July 12, 1879

Lancaster, OH—Fairfield County, RNAV Rwy
10, Amdt. 1

(Secs. 307, 313(a), 801, and 1110, Federal
Aviation Act of 1958 (49 U.S.C. §§ 1348,
1354(a), 1421, and 1510); sec. 6{c), Department
of Transportation Act (48 U.S.C. 1655(c)); and
14 CFR 11.49(b)(3).)

Note.—~The FAA has determined that this
document involves a regulation which is not
significnt under Executive Order 12044, as
implemented by DOT Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979).
Since this regulatory action involves an
established body of technical requirements

for which frequent and routine amendments
are necessary to keep them operationally
current and promote safe flight operations,
the anticipated impact is s0 minimal that this
action does not warrant preparation of a
regulatory evaluation.

Issued in Washington, D.C. on May 25,
1979,
James M. Vines,
Chief, Aircraft Programs Division.

Note.—The incorporation by reference in
the preceding document was approved by the
Director of the Federal Register on May 12,
1969.

{FR Doc. 79-17238 Filed 5-1-7; 8:45 am)
BILLING CODE 4910-13-M

—_ ———

FEDERAL TRADE COMMISSION
16 CFR Part 13

Prehibited Trade Practices and
Affirmative Corrective Actions; GAC
Corp., et al.

Correction

In FR Doc. 78-15127 appearing on
page 28305 in the issue of Tuesday, May
15, 1979, in the first column of page
283086, in the third line of the fifth
complete paragraph, *. . . continue this
contract. . ." should haveread *, . .
continue this contractor. . ."

BILLING CODE 1505-01-M

16 CFR Part 13
[Docket 9055]

Prohibited Trade Practices and
Affirmative Corrective Actions;
Cavanagh Communities Corp., et al.

AGENCY: Federal Trade Commission.
AcTioN: Final order.

SUMMARY: In settiement of alleged
violations of federal law prohibiting
unfair acts and practices and unfair
methods of competition. this consent
agreement, among other things, requires
a Miami, Fla. land sales firm and eight-
wholly owned subsidiaries to cease
misrepresenting or failing to disclose the
nature and purpose of promotional
‘activities; the legal significance of
signing a contract form; the monetary
risks involved in the purchase of
undeveloped land; and the advisability
of consulting with a real estate
specialist prior to purchase.
Unavailability of utilities, sewage
disposal, water, or other improvements
have to be set forth in contracts and
sales presentations, and the firms are
required to provide purchases with a
cooling-off period during which they
could cancel their dealings. The order

also requires that purchasers be
informed that certain subdivisions are
located in designated flood areas and
considerable expenditure would be
required to make lots usable. Any sales
representation concerning the
availability of electricity, phone service,
recreational facilities, and/or other
improvements has to be contractually
guaranteed, and failure to fulfill such
obligations in a timely manner entitles
purchasers to a refund of their full
purchase price plus 7% interest. In
addition, the order limits purchasers’
liability in the event of default, and
requires the firms to send previous
purchasers prescribed “truth" letters
which contain information about _
investments, subdivision development,
assessments, contractual rights, and
possible tax benefits should purchasers
default. g

DATES: Complaint issued Sept. 16, 1975.
Decision issued May 3, 1979.!

FOR FURTHER INFORMATION CONTACT:
FTC/PM, Edward D. Steinman,
Washington, D.C., 20580. (202) 523-3809.
SUPPLEMENTARY INFORMATION: On
Wednesday, January 3, 1979, there was
published in the Federal Register, 44 FR
899, a proposed consent agreement with
analysis In the Matter of Cavanagh p
Communities Corporation, Cape Cave
Corporation, Cavanagh Marketing_
Corporation, Cavad, Inc., Universal
Properties, Inc., Wellington Orient, Inc.,
Miami Beach Vacations, Inc., Palm
Beach Investment Properties, Inc.,
Perdido Bay Management Corp.,
corporations, and their subsidiaries, and
Joseph Klein and Arthur Meltzer,
individually and as officers of'said
corporations, for the purpose of
soliciting public comment. Interested
parties were given sixty (60) days in
which to submit comments, suggestions,
or objections regarding the proposed
form of order.

Comments were filed and considered
by the Commission. The Commission
has ordered the issuance of the
complaint in the form contemplated by
the agreement, made its jurisdictional
findings and entered its order to cease
and desist, as get forth in the proposed
consent agreement, in disposition of this
proceeding.

The prohibited trade practices and/or
corrective actions, as codified under 16
CFR 13, are as follows: Subpart—
Advertising Falsely or Misleadingly:

§ 13.10 Advertising falsely or
misleadingly; 13.10-1 Availability of

! Copies of the Complaint, Order Granting In Part
And Remanding In Part Motion To Serve
Supplemental Pleading. Motion To Amend
Complaint, and Decision and Order are filed with
the original document.
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merchandise and/or facilities; § 13.15
Business status, advantages or
connections; 13.15-20 Business methods
and policies; 13.15-30 Connections or
arrangements with others; 13.15-35
contracts and obligations; 13.15-240
Properties and rights; 13.15-245
Prospects; 13.15-275 Stock, product, or
service; § 13.35 Condition of goods;

§ 13.55 Demand, business or other
opportunities; § 13.60 Earnings and
profits; § 13.90 History of product or
offering; § 13.143 Opportunities; § 13.155
Prices; 13.155-5 Additional charges
unmentioned; § 13.160 Promotional sales
plans; § 13.175 Quality of product or
service; § 13.185 Refunds, repairs, and
replacements; § 13.195 Safety; 13.195-30
Investment; § 13.205 Scientific or other
relevant facts; § 13.250 Success, use or
standing; § 13.275 Undertakings, in
general; § 13.285 Value. Subpart—
Corrective Actions and/or
Requirements: § 13.533 Corrective
actions and/or requirements; 13.533-15
Destruction of records and/or data;
13.533-20 Disclosures; 13.533-45
Maintain records; 13.533-55 Refunds,
rebates and/or credits; 13.533-60
Release of general, specific, or
contractual constrictions, requirements,
or restraints. Subpart—Delaying or
Withholding Corrections, Adjustments
or Action Owed: § 13.675 Delaying or
withholding corrections, adjustments or
action owed; § 13.677 Delaying or failing
to deliver goods or provide services or
facilities. Subpart—Failing To Provide
Foreign Language Translations:

§ 13.1052 Failing to provide foreign
language translations. Subpart—
Misrepresenting Oneself and Goods—
Business Status, Advantages or
Connections: § 13.1365 Authorities and
personages connected with; § 13.1370
Business methods, policies, and
practices; § 13.1395 Connections and
arrangements with others; § 13.1435
History; § 13.1540 Reputation, success or
standing; § 13.1560 Stock, product or
service.—Goods: § 13.1572 Availability
of advertised merchandise and/or
facilities; § 13.1595 Condition of goods:
§ 13.1610 Demand for or business
opportunities; § 13.1615 Earnings and
profits; § 13.1710 Qualities or properties;
§ 13.1725 Refunds; § 13.1740 Scientific or
other relevant facts; § 13.1760 Terms
and conditions; 13.1760-50 Sales
contract; § 13.1765 Undertakings, in
general; § 13.1775 Value.—Prices:

§ 13.1778 Additional costs
unmentioned.—Promotional Sales Plans:
§ 13.1830 Promotional sales plans.
Subpart—Neglecting, Unfairly or
Deceptively, To Make Material
Disclosure: § 13.1857 Instruments’ sale
to finance companies; § 13.1863

Limitations of product; § 13.1882 Prices;
13.1882-10 Additional prices
unmentioned; § 13.1885 qualities or
properties; § 13.1889 Risk of loss;

§ 13.1892 Sales contract, right-to-cancel
provision; § 13.1895 Scientific or other
relevant facts; § 13.1905 Terms and
conditions; 13.1905-50 Sales contract.
Subpart—Offering Unfair, Improper and
Deceptive Inducements To Purchase or
Deal: § 13.1935 Earnings and profits;
§13.1955 Free goods: § 13.2013 Offers
deceptively made and evaded; § 13.2015
Opportunities in product or service;

§ 13.2040 Returns and reimbursements;
§ 13.2063 Scientific or other relevant

facts; § 13.2090 Undertakings, in general.

(Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interprets or
applies sec. 5, 38 Stat. 719, as amended: 15
U.S.C. 45)

Carol M. Thomas,

Secretary.

FR Doc. 76-17248 Filed 6-1-79; 8:45 am]
BILLING CODE 6750-01-M

DEPARTMENT OF THE TREASURY
Customs Service
[T.D. 79-160]

19 CFR Parts 4, 6, 10, 123, 162, 171,
172

Fines, Penalties, Forfeitures, and
Liquidated Damages for Violations of
the Customs and Navigation Laws,
Amended

AGENCY: U.S. Customs Service,
Department of the Treasury.

ACTION: Final rule.

SUMMARY: Public Law 95410, the
“Customs Procedural Reform and
Simplification Act of 1978", made
numerous changes to laws enforced by
the Customs Service. Some of the
changes relate to fines, penalties, and
forfeitures incurred for violations of
customs and navigation laws
concerning:

1, The transportation of merchandise
by foreign or other nonentitled vessels
in the coastwise trade;

2. Foreign repairs and equipment
purchases by vessels and aircraft of the
United States;

3. The lack of a manifest or a
discrepancy in a manifest; and

4. The entry of merchandise by fraud
or negligence.

Generally, the Act changed the
penalties provided, added new
procedural rules to be followed at the
administrative level, and provided for
more extensive judicial review. This
document amends the Customs

Regulations to establish new procedures
to reflect these changes.

EFFECTIVE DATE: July 5, 1979.

FOR FURTHER INFORMATION CONTACT:
Aspects of penalties assessed under 19
U.S.C. 1592: Edward T. Rosse,
Commercial Fraud and Negligence
Penalties Branch (202-566-8317).
Aspects of other penalties: Kathryn C.
Peterson, Miscellaneous Penalties
Branch (202-566--5746)—U.S. Customs
Service, 1301 Constitution Avenue NW,,
Washington, D.C. 20229,

SUPPLEMENTARY INFORMATION:
Background

The Customs Procedural Reform and
Simplification Act of 1978 (Pub. L. 95-
410), approved October 3, 1978 (the
“Act"), made numerous amendments to
statutes administered by Customs which
relate to fines, penalties, forfeitures, and
liquidated damages for violations of
customs and navigation laws,
Specifically, the Act amended:

1. Section 27, Merchant Marine Act of
1920 (46 U.S.C. 883), relating to the
transportation of merchandise by
foreign or other nonentitled vessels in
the coastwise trade;

2. Section 466, Tariff Act of 1930 (19
U.S.C. 1466), relating to foreign repairs
and equipment purchases by vessels of
the United States (the statute is
applicable to U.S.-registered aircraft in
accordance with section 6.7(d), Customs
Regulations, as authorized by 19 U.S.C.
1644 and 49 U.S.C. 1509(c));

3. Section 584, Tariff Act of 1930 (19
U.S.C. 1584), relating to lack of a
manifest or a discrepancy in a manifest,
and

4. Section 592, Tariff Act of 1930 (19
U.S.C. 1592), relating to entry of
merchandise by fraud or negligence.

To reflect these changes, on
November 16, 1978, Customs published a
notice in the Federal Register (43 FR
53453), proposing amendments to Parts
4, 6, 10, 123, 162, and 171, Customs
Regulations (19 CFR Parts 4, 6, 10, 123,
162, and 171). The proposed
amendments provided procedures for
assessing a monetary penalty as an

+ alternative to forfeiture of merchandise

for a violation of 46 U.S.C. 883.
Procedures also were proposed for
forfeiture of a monetary amount as an
alternative to forfeiture of a vessel or
aircraft for a violation of 19 U.S.C. 1466.
Similarly, new maximum penalties and
procedures were proposed for certain
manifest violations under 19 U.S.C. 1584.
Finally, new procedures were proposed
for the imposition of a monetary penalty
or, in limited circumstances, for the
seizure of merchandise, for a violation
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of 19 U.S.C. 1592. A detailed description
of the provisions of the Act which
amended the penalty provisions
administered by Customs and the
background and purpose of the
proposed changes to the Customs
Regulations are contained in the
November 16, 1978, notice.

That notice invited interested persons
to submit comments on the proposed
amendments on or before December 18,
1978. Many comments were received.
Consideration of these comments and
further review of the Act have resulted
in a number of changes to the proposed
amendments.

Discussion of Major Comments

Penalties Under 46 USC 883 and 19 USC
1466 and 1584

1. One commenter urged revision of
proposed § 162.72(a) to provide that
seizure actions against vessels and
aircraft under 19 U.S.C. 1466 and 1584 be
limited to the same circumstances as
seizures of merchandise under 19 U.S.C.
1592; i.e., insolvency, lack of jurisdiction,
or if seizure is essential to protection of
the revenue or to prevent the
importation of prohibited or restricted
merchandise. Another commenter
requested that the regulations for the
assessment of penalties for violations of
46 U.S.C. 883 and 19 U.S.C. 1466 set forth
maximum penalty levels based on the
culpability of the violator, similar to the
manner in which maximum penalties are
determined for violations of 19 U.S.C.
1592,

These suggestions are not being
adopted at this time because although
the Act contains new provisions for
monetary penalties and procedures
under 46 U.S.C, 883 and 19 U.S.C. 1468, it
does not mandate that the standards for
seizures and maximum penalties added
to 19 U,S.C. 1592 be applied to violations
of these statutes. However, the question
of adding standards to the regulations
applying to violations governed by these
statutes will be considered by Customs
in the future.

2. A commenter referred to Customs
policy, stated in connection with
proposed § 162.72(b), that a penalty
would not be assessed against a carrier
under 19 U.S.C. 1584 if the record clearly
shows that the unmanifested or falsely
manifested cargo was packaged in such
a way that the carrier's employees were
prevented from knowing its contents.
The commenter urged that this principle,
as well as the specific criteria and
procedures for determining liability, be
set forth in the regulations. The
commenter also requested that the
regulations state that this principle

would be applied to manifest
irregularities involving loose cargo so
that a carrier would not be liable if the
record showed that the discrepancy
occurred after the cargo left the carrier's
custody. The same commenter requested
that § 162.72(b) set forth the criteria and
procedures for determining liability for
discrepancies on manifests as between
various persons handling imported
goods, such as the infporting and
domestic carriers, and also the types of
records which would suffice for proof
that the carrier was not responsible for
the discrepancy in the manifest. The
commenter argued that Customs should
not issue a penalty claim under 19 U.S.C.
1466 or 1584 in any circumstances which
would require retention of records by air
cargo carriers for more than 2 years.

While Customs will consider in the
future the feasibility and desirability of
publishing some general criteria used in
determining liability under this section,
adoption of regulations delineating the
specific circumstances and factual
situations in which carriers may be .
liable for manifest violations is
considered impracticable at this time. In
questionable cases, the carrier may
contact Customs directly for guidance in
establishing procedures which comply
with the manifest requirements.

It also is considered impracticable to
provide by regulation that the keeping of
certain records by carriers would
preclude the assessment of a penalty
under 19 U.S.C. 1584, Further, the
suggestion that a limit of 2 years should
apply to the retention of records by
carriers would be inconsistent with the
provisions of 19 U.S.C. 1621 under which
an action may be commenced by the
United States for a violation of 19 U.S.C.
1466 or 1584 at any time up to 5 years
after the time the alleged offense was
discovered. Accordingly, these
suggestions have not been adopted.

3. One commenter noted that the
penalty prescribed in proposed
§ 162.72(b)(3) for manifest violations
(overages) applicable to aircraft arrivals
under 19 U.S.C. 1584 appears to be an
exception to the general penalty
provisions for entry and clearance and
Customs violations applicable to aircraft
under 49 U.S.C. 1474. The latter statute
is implemented by § 6.11, Customs
Regulations (19 CFR 6.11).

As amended by Pub. L. 95-410, 19
U.S.C. 1584 provides for a penalty equal
to the value of the merchandise, but not
to exceed $10,000, in the case of a vessel
manifest discrepancy resulting in an
overage. Under 49 U.S.C. 1509 (b) and
(c), the Secretary of the Treasury is
authorized by regulation to provide for
the application to civil aircraft of the

laws and regulations relating to the
administration of the Customs laws and
the entry and clearance of vessels.
Section 6.7, Customs Regulations (19
CFR 6.7), establishes manifest
requirements applicable to aircraft and
describes the procedures to be followed
in the event of shortages, overages, or
other manifest discrepancies. 49 U.S.C,
1474 provides that any person who
violates any entry or clearance or
Customs regulation prescribed under 49
U.S.C. 1509 (b) or (c) shall be subject to
a penalty of $500.

Customs is of the opinion that 19
U.S.C. 1431(b) would permit the
assessment of penalties under either 19
U.S.C. 1584 or 49 U.S.C, 1474, However,
49 U.S.C. 1474, in prescribing a penalty
of $500 for any violation of vessel entry
or clearance laws or regulations made
applicable to civil aircraft, is used
presently rather than the provision of 19
U.S.C, 1584. The Customs Service
believes that this practice should be
continued. Accordingly, the word
“aircraft” is being deleted from
proposed section 162.72(b)(3), and a new
sentence is being added to that section
to distinguish the penalties applicable to
vessels and vehicles for a violation of 19
U.S.C. 1584, involving a manifest
discrepancy resulting in an overage,
from the $500 penalty applicable to a
similar violation by aircraft.

In addition, § 6.7(h)(5), Customs
Regulations (19 CFR 6.7(h)(5)), the
subject of a proposed conforming
amendment, is being amended further
(1) to provide that any penalty assessed
under 19 U.S.C. 1584 for a manifest
discrepancy by an aircraft resulting in
an overage shall be $500, and (2) to
delete the sentence relating to the
procedure for determining the value of
merchandise seized for a violation of 19
U.S.C. 1584 which is not applicable to
aircraft,

4. One commenter suggested that the
prepenalty notice procedure under 19
U.S.C. 1584 applicable to violations
occurring after October 3, 1978, the
effective date of the Act, also should be
applicable to any violation which
occurred before October 3, 1978, if a
proceeding was not initiated until after
that date.

Customs does not believe that any
useful purpose would be served by
issuing retroactive prepenalty notices
for violations of the statute occurring
before October 3, 1978. Only the master,
aircraft commander, or the vessel or
aircraft owner, was liable for manifest
violations occurring before that date.
Accordingly, for these violations, one of
the principal purposes of the new
prepenalty procedure, i.e., to determine
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the identity of the person actually
responsible for the viclation, would not
apply.

5. Another commenter observed that
in section 109(4) of the Act, Congress
used specific language in defining
“clerical error” for the purpose of
exempting certain manifest violations
under 19 U.S.C. 1584 from liability for
penalties. The commenter contends that
the definition of “clerical error" in
proposed § 162.71(c) therefore is
incorrect because it may be construed
as limiting the kinds of descrepancies
which Congress intended to exempt
from liability.

The commenter's concern that the
proposed regulatory definition will
narrow the statutory definition of
“clerical error" is unfounded. The
language in the proposed regulation enly
clarifies the statutory definition and
does not restrict it

Penalties assessed under 19 U.S.C. 1592:
Befinitions

1. A commenter requested that
proposed § 162.71 be expanded to
include defintions of the terms
“negligence"”, “gross negligence”, and
“intentional” as used in the statute and
the proposed regulations.

Except for section 110(f)(1)(B]) of the
Act, and propesed § 162.70(b), Customs
Regulations, which provide alternative
effective dates for the provisions of the
Act relating to “any alleged intentional
violation" of 19 U.S.C. 1592 involving
Japanese television receivers the subject
of antidumping proceedings, the statute
and the proposed regulations refer to
“fraud” and "fraudulent violation"
rather than "intentional violation”,
However, the terms “negligence”, "
negligence”, "fraud”, “fraudulent
violation", and “intentional violation"
are not defined in the Act. Accordingly,
in proceedings under section 1592, these
terms must be applied on a case-by-case
basis, taking into account the facts and
circumstances of each case, the purpose
of the Act, and prior administrative and
judicial interpretations. In these
circumstances, it has been concluded

. that it would be impossible at this time
for Customs to incorporate in the
regulations definitions of these terms
which could be relied upon by persons
subject to the statute. The feasibility
and desirability of doing this in the
future will be considered.

2. A commenter suggested that the
definition of “actual loss of duties” in
proposed § 162.71 be expanded to
provide that, for purposes of assessing
any penalty, the actual loss of duties
shall be reduced by the amount of any

gross

erroneous overpayment of duties by the
alleged violator.

As stated in propesed § 162.71(a)(1),
the term “actual loss of duties” refers to
the duties which the Government is
deprived of by a violation in respect of a
liguidated entry. If, in fact, there has
been an erroneous overpayment of
duties on a liquidated entry, there would
be no actual less of duties for that entry.
Customs does not believe, however, that
the Act may be construed as
contemplating any reduction in the
actual loss of duties on an entry because
the viclator may have made an
erroneous overpayment of duties on
other entries. Accordingly, this
suggestion has not been adopted.

3. One commenter asked clarification
regarding whether the word “duties" in
the term “loss of duties", as defined in
proposed § 162.71, includes internal
revenue taxes which attach upon
importation.

The word "duties” as used in the
Customs Regulations is defined in
§ 101.1(i) (19 CFR 101.1(i)) to mean
“Customs duties and any internal
revenue taxes which attach upon
importation”. Accordingly, the word
“duties" used in the terms “loss of
duties”, “actual loss of duties", and
“potential less of duties", as defined in
proposed § 162.71, includes internal
revenue taxes which attach upon
importation.

4. Another commenter urged
amendment of the definition of the term
"mistake of fact” in proposed § 162.71(d)
to indicate that an erroneous belief,
even though it has legal consequences,
is a mistake of fact unless it is caused
by the neglect of a legal duty.

This suggestion has not been adopted
because a mistake of fact relates only to
an erroneous factual belief, whereas the
language proposed by the commenter
could be construed to mean that an
erroneous belief coneerning the legal
gonsequences of an act is a mistake of

act.

5. One commenter requested that a
definition of the term “customs broker”
be added to proposed § 182.71 and that
proposed § 162.73 be revised to set forth
guidelines governing the assessment of
penalties against customs brokers under
19 U.S.C. 1592,

The term *“customhouse broker” is
defined in § 111.1(b), Customs
Regulations (19 CFR 111.1(b)). Customs
believes that it would be inappropriate
as well as impracticable to set forth in
the regulations information relating to
the liability of a particular class of
persons and firms under 19 U,S.C. 1502.
Accordingly, these suggestions are not
being adopted. Individual brokers and

brokerage firms may obtain advice on
any particular aspect of their operations
by direct inquiry to Customs. As in other
areas, Customs will consider the
feasibility and desirability of publishing
some guidelines in the future.

Seizures

1. Two commenters urged that
proposed § 162.21(a), which states the
general seizure authority of Customs
officers, should be expanded to set forth
specific circumstances under which
seizures are authorized or, alternatively,
the statutory provisions authorizing
seizure should be enumerated. One
commenter suggested that the
restrictions en seizures enacted in 19
U.S.C. 1592(c)(5) should be set forth in
proposed § 162.21(a).

Proposed § 162.21(a) authorizes
seizure of property by Customs officers
having a reasonable cause to believe
that any law or regulation enforced by
Customs has been violated. Because
Customs enforces numerous laws and
regulations, many on behalf of other
agencies, it would be impracticable to
set forth the specific circumstances
under which seizures may be made or to
enumerate all the various laws. In this
regard, under § 162.31, Customs must
provide information concerning the
seizure, including the law violated, to
any person from whom property is
seized. Accordingly, these suggestions
have not been adopted.

2. One commenter requested revision
of proposed § 162.75(d)(1) to require that
(i) district directors consider the degree
of culpability and nature of the violation
in determining the amount of security to
be deposited to secure release of seized
merchandise, and (ii) the security
deposit be limited to an amount equal to
the proposed monetary penalty.

Because of the necessity of
investigating, verifying, and analyzing
all pertinent information prier to any
determination of the nature of the
violation and culpability of the alleged
vielator in a seizure case, it would be
impracticable to require that such a
determination be made prior to release
of the seized property, This suggestion,
therefore, has not been adopted.

3. A commenter also requested that
specific provisions be added to
proposed § 162.75(d)(2) for release of
seized merchandise to persons acgquiring
an interest in the merchandise
subsequent to its seizure by Customs.

This section provides that the district
director may release seized merchandise
to “any other person” than the person
from whom the merchandise was seized,
if the district director is satisfied that
the person has a substantial interest in




Federal Register / Vol. 44, No. 108 / Monday, June 4, 1979 / Rules and Regulations

31953

the merchandise and the person submits
(i) an agreement to hold the United
States and its officers and employees
harmless, or (ii) a release from the
person from whom the merchandise was
seized. These provisions are considered
to authorize the release of merchandise
to a person who acquired an interest in
the merchandise after seizure and,
accordingly, Customs does not believe
that more detailed procedures are
required.

4, A commenter recommended the
addition of a provision to proposed
§ 162.77(b)(1) to require that if a
prepenalty notice is issued following a
seizure, the notice shall include a
statement of the grounds for the seizure,
in addition to the classes of information
required under the proposed regulations.

The provisions for a prepenalty notice
in proposed § 162.77(b)(1) require that
the person be furnished with
information specified in 19 U.S.C.
1592(b){1)(A) concerning the alleged
violation and proposed penalty.
Concerning the grounds for seizure,
§ 162.31, Customs Regulations (19 CFR
162.31), provides that following a
seizure, the person from whom the
property is seized shall be given a notice
which sets forth all material
information, including the grounds for
the seizure. Accordingly, it is considered
unnecessary that this information be
repeated in the prepenalty notice.

Prior Disclosure -

1. Proposed § 162.74(d) would require
thal any person making a prior
disclosure of a violation must establish
lack of knowledge of any existing formal
investigation of the violation by
Customs. A commenter requested that
this section include a provision that
Customs must supply to the person any
information in its possession which
would tend to establish that the person
had knowledge of an investigation, and
that the person then be afforded a
reasonable opportunity to refute the
information.

This request is considered to be
inconsistent with 19 U.S.C. 1592(c)(4),
which expressly provides that the
persen asserting lack of knowledge of
the commencement of a formal
investigation has the burden of proof in
establishing such lack of knowledge. If
Customs does not agree that a valid
prior disclosure has been made and the
issue is raised in petition for relief, the
person of course will be provided with
Customs findings of fact and
conclusions of law concerning lack of
knowledge. For these reasons, this
suggestion has not been adopted.

2. Two commenters recommended
that proposed § 162.74(g) be revised to
increase the amount of loss of duties to
the Government which would warrant
investigation and a penalty for a
violation which is subject to a prior
disclosure. The commenters suggested
that the amount be increased from $250
to $500.

This recommendation has been
adopted. Proposed § 162.74(g) has been
revised further to provide that if the
violation involves a loss of duties of
$500 or less, the district director shall
not refer the matter for investigation or
establish a penalty case unless there is
evidence of fraud.

3. Commenters also requested that the
time period provided in proposed
§§ 162.76, 162.77, and 162.78, during
which persons may make presentations
in response to a prepenalty or penalty
notice, should be 80 rather than 30 days.
Further, it was contended that when a
shorter time period is required because
less than 1 year remains before the
statute of limitations may be asserted as
a defense (§ 162.78), the shorter period
should not be'less than 14 days, rather
than 7 days, and the date on which any
shorter period shall commence should
be the date on which the notice was
received by the person, rather than the
date on which the notice was mailed by
Customs.

Customs considers that the 30-day
period for responding to the prepenalty
notice is ample in most cases. If at least
1 year remains before the statute of
limitations may be asserted as a
defense, a district director may extend
the time for preparation of a response
for any of the reasons stated in
§ 162.32(a), such as the unavailability of
evidence or testimony, or the complexity
of legal or factual issues involved.

In cases where less than 1 year
remains before the statute of limitations
may be asserted, the 7-day period is a
minimal time for response, and a district
director may provide a longer period if
the delay will not prejudice the
Government's ability to enforce the
claim.

Customs considers it essential to the
enforcement of this provision that the
period for response commence with the
mailing of the notice. However, to
improve this situation, § 162.78(a) has
been revised to provide that if less than
a 30-day period is allowed for response,
the district director shall notify the
person of the issuance and contents of
the prepenalty notice by telephone, if
possible.

Penalty Assessment Procedures

1. One commenter requested that
proposed § 162.73 be revised to require
that before issuing a prepenalty notice,
the appropriate Customs officer examine
the circumstances surrounding the
alleged offense to determine whether the
proposed claim should be in an amount
less than the maximum penalty amount
provided by 19 U.S.C. 1592,

This request has not been adopted
because at the time a prepenalty notice
must be issued, the district director
ordinarily will not have received all of
the information necessary to determine
whether a claim should be assessed for
less than the maximum amount. Of
course, a person receiving a prepenalty
notice will have an opportunity to
present information concerning the
amount of any penalty at the time he
responds to the notice and before the
penalty is assessed.

2. A commenter requested revision of
proposed § 162.73(c) to specify that
repetition of the same mistake of fact or
clerical error, standing alone, would not
be held to constitute a pattern of
negligent conduct.

Customs considers that adoption of
this suggestion would be inappropriate
because repeated mistakes or errors do
tend to indicate a lack of due care. Of
course, the person would have the
opportunity to show that the mistakes or
errors occurred despite the use of due
care,

3. A commenter requested revision of
proposed §#162.79 to include a
definition of what constitutes prompt
notice by the district director of the
determination whether a penalty is
being assessed in a particular case. It
also was requested that any penalty
notice state the reasons why arguments
in response to the prepenalty notice
were not accepted.

Differences in the complexity of
penalty cases make it impracticable for
the district director to issue a penalty
notice in each case within a specified
period. Under proposed § 162.79, the
district director is required to issue a
penalty notice “promptly”, given the
circumstances of each case. Any written
response by the district director to the
arguments made in response to the
prepenalty notice would be premature in
view of the requirement that the person
to whom the penalty notice is issued
may file a petition for relief and must be
provided a written decision on the
petition. Accordingly, these suggestions
have not been adopted.

4. A commenter suggested that the
provisions in proposed § 162.79b for
recovery of any actual loss of duties
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(withheld duties) should be expanded to
set forth more specifically the
procedures for deposit of withheld
duties.

These provisions implement new 19
U.S.C. 1592(d). Section 1592(d) provides
that notwithstanding section 514 of the
Tariff Act of 1930, as amended (19
U.S.C. 1514), if the United States has
been deprived of lawful duties as a
result of a violation of section 1592(a),
the appropriate Customs officer shall
require that duties be restored, whether
or not a monetary penalty is assessed.
To state more specifically the
procedures for collection of withheld
duties under § 162.78b, a provision has
been added to § 162.79(b)(2) for payment
of withheld duties by a person to whom
a penalty notice has been issued. The
provision requires that the person
deposit or arrange for payment of
withheld duties within 30 days of the
date of the penalty notice. Similarly,

§ 162.79b has been revised to provide
that if payment of withheld duties is
being required from a person to whom a
penalty notice is not issued, the district
director shall issue a notice of withheld
duties to the person concerned. The
notice shall contain generally the
information which would be included in
a penalty notice. The person will be
required to deposit or arrange for
payment of the withheld duties within
30 days of the date of the mailing of the
notice. Any determination by a district
director to require a deposit of withheld
duties will be subject to review by
Customs Headquarters.

Petitions for Relief

1. Commenters urged that decisions of
the district director on petitions for
relief under § 171.21 should be made
subject to review by the regional
commissioner or by Customs
Headquarters, prior fo issuance. As an
alternative, it was suggested that the
maximum claim which the district
director is authorized to mitigate or
remit in response to a petition for relief
be reduced from $25,000 to $10,000.

These suggestions have not been
adopted because they are inconsistent
with Customs policy to delegate
authority to the level at which it can be
most effectively exercised. To limit the
authority of field officers to act on
petitions for relief as suggested would
hamper Customs efforts to promote the
prompt dispesition of penalties cases.

Existing procedures for review of
initial and supplemental petitions for
relief contained in Subparts C and D of
Part 171, Customs Regulations, provide
adequate means for review of initial
determinations by district directors on

petitions for relief from penalty clainrs.
The administrative processing of
penalty assessments and decisions on
petitions for relief under 19 U.S.C. 1592
will be monitored carefully by Customs
Headquarters to ensure that the
assessments and decisions are uniform
and reached in a timely manner.

2. A commenter requested that
proposed § 171.31 be expanded to
indicate the procedure for the
dissemination to the general importing
public of Customs decisions on petitions
for relief.

Decisions on initial and supplemental
petitions considered to be precedential
in nature or otherwise significant will be
published in the weekly Customs
Bulletin with appropriate deletion of
information exempt from disclosure
under Part 103 of this chapter. This
provision has been added to § 171.31.

Additional Changes

As a result of a further review by
Customs of existing and proposed
procedures in the areas of fines,
penalties, forfeitures, and liquidated
damages, the following amendments to
the Customs Regulations, although not
referred to in the November 16, 1978,
notice of proposed rulemaking, have
been found to be necessary to

. implement Pub. L. 95-410:

1. Pub. L. 95410 amended 18 U.5.C.
1621 to provide that in cases of alleged
violations of 19 U.S.C. 1592 arising out of
gross negligence or negligence, the
statute of limitations may be asserted as
a defense in any action brought by the
Government more than 5 years after the
date the alleged violation was
committed. Formerly, the statute of
limitations could be asserted as a
defense in those cases only if the action
was brought more than 5 years after the
date of discovery by Customs of the
alleged violation. In view of this new
provision, § 162.32(a), Customs
Regulations, has been amended to
provide that if a penalty is assessed
alleging a violation of 19 U.S.C. 1592,
and fewer than 180 days remain from
the date of the penalty notice before the
statute of limitations may be asserted as
a defense, the district director may
specify in the notice a reasonable period
shorter than 60 days, but not less than 7
days., for filing a petition for relief.

2. Under 19 U.S.C. 1613, a person
claiming an interest in property which
has been forfeited and sold for a
violation of the customs laws may apply
to the Secretary of the Treasury for
remission of the forfeiture and
restoration of the proceeds of sale. The
application must demonstrate a lack of
awareness by the person of the

forfeiture proceeding and that the
forfeiture was incurred without willful
negligence or intent to defraud. The
statute sets forth the costs to be
deducted in determining the net
proceeds available to the person.
Provisions for the distribution of
restored proceeds to successful
applicants currently are set forth in
section 162,51, Customs Regulations.

The Act further amended section 613,
Tariff Act of 1930, as amended (19
U.S.C. 1613), by redesignating its present
provisions as section 613(a) and by
adding a new section 613(b). This new
section provides that if the proceeds of
sale of merchandise forfeited under 19
U.S.C. 1592 exceed the sum of (i) the
monetary penalty finally assessed and
(ii) the expenses incurred in forfe
and sale as referred to in section 613(a),
the excess proceeds shall be refunded to
the person against whom the penalty
was assessed. Accordingly, Part 182,
Customs Regulations, has been
amended by adding a new § 162.52 to
provide for the refund of any excess
proceeds from the sale of merchandise
seized and forfeited under 19 U.S.C.
1592, Section 162.52 also includes a
listing of the order in which expenses
and charges related to forfeiture and
sale for viclations of 19 U.S.C. 1592 shall
be paid out of the proceeds of sale.
Similarly, § 162.51 has been amended to
provide that expenses and charges shall
be paid out of the proceeds of sale in the
same order as set out in § 162.52 before
refunds can be made.

3. Section 6.11 is amended to make
clear that as an alternative to seizure
and forfeiture of the aircraft, the owner
of any aircraft in violation of section
466, Tariff Act of 1930, as amended (see
§ 6.7(d)), shall be liable for seizure and
forfeiture of a monetary amount up to
the value of the aircraft in addition to
the civil penalty of $500 provided by
§ 6.11 for any violation of a Customs
requirement prescribed in 19 CFR Part 6.

4, Section 162.31, Customs
Regulations, provides that written notice
of any fine, penalty, or liability to
forfeiture incurred under the laws
administered by Customs shall be given
to each person the facts of record
indicate has an interest in the claim or
seized property. The notice must inform
each interested person of the provisions
concerning the filing of petitions for
relief from the claim or forfeiture in Part
171.

In a recent decision, the Ninth Circuit
Court of Appeals stated that the filing of
a petition for relief from a forfeiture
does not of itself excuse the
Government from its obligation to
commence prompt judicial proceedings,
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although the parties may agree that
judicial action shall be postponed until
the conclusion of the administrative
action on the petition for relief (/vers v.
United States, 581 F.2d. 1362 (9th Cir,
1978)). In view of this decision,

§ 162.31(a) is amended to provide notice
that petitioners must file an express
agreement to defer judicial or
administrative forfeiture action pending
resolution of the administrative
consideration of the petition. In the
absence of such an agreement, cases
involving seizures will be referred
immediately to the United States
attorney for the commencement of
forfeiture proceedings or the seized
property will be forfeited summarily in
accordance with the provisions of
Subpart E, Part 162 of this chapter.
Reference to this procedural
requirement also is being added to

§ 171.11(d).

5. Section 162.41(c)(1), Customs
Regulations, provides that a Customs
entry which is the subject of an
investigation or penalty action under 19
U.S.C. 1592 may be liquidated by the
district director prior to the conclusion
of the investigation or final disposition
of the forfeiture proceedings or claim for
forfeiture vatue if the district director
determines that liquidation would be in
the best interest of the Government.

Pub. L. 95-410 added a new section
504 to the Tariff Act of 1930, as amended
(19 U.S.C. 1504), to provide that an entry
not liquidated within 1 year from the
date of entry or final withdrawal of all
merchandise covered by a warehouse
entry shall be deemed liquidated at the
rate of duty, value, quantity, and amount
of duties asserted by the importer,
consignee, or his agent at the time of
entry. The period for liqguidation may be
extended or suspended, however, upon
notice to the importer, consignee or his
agent, and surety if (1) information
needed for the proper appraisement or
classification of the merchandise is not
available to Customs, or (2) the
importer, congignee, or his agent
requests an extension and shows good
cause therefor, or (3) liquidation is
suspended as reguired by statute or
court order. Any entry not liquidated
after 4 years shall be deemed liquidated
at the rate of duty, value, quantity, and
amount of duty asserted at the time of
entry unless liquidation continues to be
suspended by statute or court order, in
which event the entry shall be
liquidated within 90 days after removal
of the suspension.

Accordingly, § 162.41(c] is being
amended by redesignating paragraph
(c)(1) as (e){1)(i) and by adding a new
paragraph {c)(1)(ii) to refer to the

provisions of new section 504 of the
tariff act. A provision has been added to
redesignated paragraph (c)(1)(i) to
provide that the district director's
discretionary authority to liquidate
during the pendency of a penalty
proceeding shall be subject to the
provisions of new paragraph (c){1)(ii).

In addition, “penalty action” has been
substituted for “forfeiture proceedings
or claim for forfeiture value" in
redesignated paragraph (c)(1)(i). Also, a
period has been placed after
“merchandise” and “in addition to the
seizure of the merchandise or demand
for forfeiture value." has been deleted in
paragraph (c)(2). These revisions reflect
the amendment of 19 U.S.C. 1592 by Pub.
L. 95-410 to provide for imposing a
monetary penalty in addition to
forfeiture and in lieu of a claim for
forfeiture value and restricting the
circumstances under which seizure and
forfeiture may take place for violations
of 19 U.S.C. 1582.

Editorial Changes

1. The words "at the time of discovery
of the violation” have been deleted from
proposed § 162.71(a) (1) and (2}, because
an actual loss of revenue may result
after discovery of a violation. In many
cases, the violation involves numerous
entries at various ports, and liquidation
often becomes final through
inadvertence or otherwise after
discovery of the violation.

2. The word “actual™ has been
inserted before “loss™ where the term
*“loss of duties” is used in proposed
§ 162.74{a) and in the heading and the
first sentence of proposed § 162.74(e) to
clarify that the required tender of duties
applies only to the actual loss of duties.

3. The language after “in the
discretion of” in proposed § 171.14(b),
has been deleted and the following is
substituted:

any official of the Customs Service
or Department of the Treasury authorized to
act on a petition or supplemental petition",

This change has been made because
various officials within Customs and the
Treasury Department other than those
specifically enumerated in the proposed
section are authorized to act on
petitions and supplemental petitions.

4. A reference to a claim for a
“monetary amount” is being added in
§§ 162.72 and 162.76 to reflect the
alternative to forfeiture of the vessel
provided for in section 466, Tariff Act of
1930, as amended by the Act (applied to
aircraft by § 6.7(d), Customs
Regulations). A conforming change is
being made in proposed § 4.80(b)(1).

5. The words “together with a copy of
19 U.S.C. 1584" are deleted from
§ 162.65(c) to reflect the current practice
of Customs to refer to the law violated
in the seizure notice rather than to
attach a separate copy of the statute
itself.

6. Reference to collection action
required by the Federal Claims
Collection Act of 1966 (31 U.S.C. 951-
953) in respect of a penalty or claim for
monetary penalty prior to referral of the
matter to the United States attorney is
being added to §§ 162.32(a), 162.41(b),
162.85(d), 171.32, 172.2{a), and 172.32.

After consideration of all comments
received and further review of the
proposed amendments, it has been
determined that the amendments should
be adopted as proposed, except for the
changes described.

Inapplicability of Executive Order 12044

This document is not subject to the
provisions of the Treasury Department
directive (43 FR 52120) implementing
E.O. 12044, "Improving Government
Regulations", because the document
was in the process of preparation before
May 22, 1978.

Drafting Information

The principal author of this document
was Edward T. Rosse, Regulations and
Legal Publications Division, U.S.
Customs Service. However, personnel
from other Customs offices participated
in its development.

Amendments to the Regulations

Parts 4, 6, 10, 123, 162, 171 and 172,
Customs Regulations (19 CFR Parts 4, 6,
10, 123, 162, 171 and 172), are amended
as set forth below,

R. E. Chasen,
Commissioner of Customs.

Approved: May 23, 1979.

Richard J. Davis,
Assistant Secretary of the Treasury.

PART 4—VESSELS IN FOREIGN AND
DOMESTIC TRADES

1. Footnote 23 to § 4.12 is amended to
read as follows:

§4.12 Explanation of manifest
discrepancy.

» . * - -

Bur * * if any merchandise described in
such manifest is not found on board the
vessel or vehicle the master or other person
in charge or the owner of such vessel or
vehicle or any person directiy or indirectly
responsible for any discrepancy between the
merchandise and said manifiest shall be
subject to a penalty of $500: Provided, That if
the appropriate Customs officer shall be
satisfied that the manifest * * * is incorrect
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by reason of clerical error or other mistake
and that no part of the merchandise not *
found on board was unshipped or discharged
except as specified in the report of the master
said penalties shall not be incurred. * * *,
The term ‘clerical error’ means a non-
negligent, inadvertent or typographical
mistake in the preparation, assembly, or
submission of the manifest. * * *"

(Sec. 584, Tariff Act of 1930, as amended; 19
U.S.C. 1584)

2. The second sentence of § 4.12(a)(5)
is amended to read as follows:

(a) L

(5) * * * For purposes of this section
the term “clerical error” is defined as a
nonnegligent, inadvertent, or
typographical mistake in the
preparation, assembly, or submission of

_the manifest. * * *

3. Section 4.80 is amended by
redesignating present paragraphs (b),
(). (d). (e). (1), and (g) as (c). (d), (e), (f),
(g), and (h), respectively, and by
inserting a new paragraph (b) to read as
follows:

§4.80 Vessels entitled to engage in
coastwise trade.

- - * -

(b) Penalties for violating coastwise
laws. (1) The penalty imposed for the
illegal transportation of merchandise
between coastwise points is forfeiture of
the merchandise or, in the discretion of
the district director, forfeiture of a
monetary amount up to the value of the
merchandise to be recovered from the
consignor, seller, owner, importer,
consignee, agent, or other person or
persons so transporting or causing the
merchandise to be transported (46
U.S.C. 883).

(2) The penalty imposed for the

unlawful transportation of passengers
between coastwise points is $200 for
each passenger so transported and
landed (46 U.S.C. 289).
(R.S. 251, as amended, sections 466, 584, 624,
46 Stat, 718, 748, 759 (19 U.S.C. 66, 1466, 1584,
1624) section 27, 41 Stat. 999, as amended (46
1.S.C. 883), and section 1109, 72 Stat. 799, as
amended (49 U.S.C. 1509))

PART 6—AIR COMMERCE
REGULATIONS

Section 6.7(h)(5) is amended to read
as follows:

§ 6.7 Documents for entry.

(h) . s

(5) Unless the required notification
and explanation are made timely and
the district director is satisfied that the
discrepancies resulted from clerical
error or other mistake and that there has
been no loss of revenue (and in the case
of a discrepancy not initially reported

by the aircraft commander or agent, that
there was a valid reason for the failure
to so report), applicable penalties under
section 584, Tariff Act of 1930, as
amended, shall be assessed, except that
any penalty involving a manifest
discrepancy resulting in an overage
shall be $500 (see § 162.31 of this
chapter). For purposes of this section,
the term “clerical error™ is defined as a
nonnegligent, inadvertent, or
typographical mistake in the
preparation, assembly, or submission of
the manifest. However, repeated similar
manifest discrepancies by the same
parties may be deemed the result of
negligence and not clerical error or other
mistake. The fact that the aircraft
commander or owner had no knowledge
or a discrepancy shall not relieve him
from the penalty.

2. Section 8.11 is amended to read as
follows:

§6.11 Penalties and forfeitures.

Any person violating any Customs
requirement prescribed in this part, or
any provision of the Customs laws or
regulations made applicable to aircraft
by § 6.10, shall be subject to a civil
penalty of $500, and any aircraft used in
connection with any such violation shall
be subject to seizure and forfeiture, as
provided for in the customs laws. As an
alternative to seizure and forfeiture of
the aircraft, the owner of any aircraft in
violation of section 466, Tariff Act of
1930, as amended (see § 6.7(d)), shall be
liable for seizure and forfeiture of a
monetary amount up to the value of the
aircraft in addition to the civil penalty of
$500. The penalty and forfeitures may be
remitted or mitigated in accordance with
the provisions of Part 171 of this chapter.
(R.S. 251, as amended, 624, 46 Stat. 759, 92
Stat. 901 (19 U.S.C. 686, 1466, 1624); sections
904, 1109, 72 Stat. 787, 799, as amended (49
U.S.C. 1474, 1509))

PART 10—ARTICLES CONDITIONALLY
FREE, SUBJECT TO A REDUCED
RATE, ETC.

The last sentence of § 10.41(d) is
amended to read as follows:

§ 10.41 Instruments, exceptions.

. - * * »

(d) * * * The use of any such vehicle,
aircraft, or boat without a proper entry
having been made may result in
liabilities being incurred under section
592, Tariff Act of 1930, as amended (19
U.S.C. 1582).

(R.S. 251, as amended, 624, 592, 46 Stat. 750,
as amended, 758 (18 U.S.C. 66, 1592, 1624))

PART 123—CUSTOMS RELATIONS
WITH CANADA AND MEXICO

1. Section 123.12(c) is amended to read
as follows:

§ 123.12 Entry of foreign locomotives and
equipment in international traffic.

* * - * -

(c) Penalty for improper use. The use
of any foreign locomotive and other
foreign railroad equipment in violation
of this section may result in liabilities
being incurred under section 592, Tariff
Act of 1930, as amended (19 U.S.C.
1592).

2. Section 123.14(d) is amended to
read as follows:

§ 123.14 Entry of foreign-based trucks,
buses, and taxicabs in international traffic.

- * * * *

(d) Penalty for improper use. The use
of any vehicle referred to in this section
in violation of this section may result in
liabilities being incurred under section
592, Tariff Act of 1930, as-amended (19
U.S.C. 1592).

(R.S. 251, as amended, 624, 592, 46 Stat. 750,
as amended, 759 (19 U.S.C. 66, 1592, 1624))

PART 162—INSPECTION, SEARCH,
AND SEIZURE

1. Section 162.21(a) is amended to
read as follows:

§ 162.21 Responsibility and authority for
seizures.

(a) Seizures by Customs officers.
Property may be seized, if available, by
any Customs officer who has reasonable
cause to believe that any law or
regulation enforced by the Customs
Service has been violated, by reason of
which the property has become subject
to seizure or forfeiture. This paragraph
does not authorize seizure when seizure
or forfeiture is restricted by law or
regulation (see, for example, § 162.75),
nor does it authorize a remedy other
than seizure when seizure or forfeiture
is required by law or regulation. A
receipt for seized property shall be given
at the time of seizure to the person from
whom the property is seized.

§ 162.31 [Amended]

2, Section 162.31(a) is amended by
adding the following at the end thereof:

(a) * * * The notice shall inform any
interested party in a case involving
forfeiture of seized property that unless
the petitioner provides an express
agreement to defer judicial or
administrative forfeiture proceedings
until completion of the administrative
process, the case will be referred
promptly to the U.S. attorney for
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institution of judicial proceedings, or
summary forfeiture proceedings will be
begun.
3. Section 162.32(a) is amended by
revising the first sentence and by adding
a new sentence between the first and
second sentences to read as follows:

§162.32 Where petition for relief not filed.

(a) Fines, penalties, and forfeitures, If
any person who is liable for a fine,
penalty, or claim for a monetary amount,
or who has an interest in property
subject to forfeiture, fails to petition for
relief uhder Part 171 of this chapter, or
fails to pay or to arrange to pay the fine
or penalty within 60 days from the
mailing date of the violation notice
provided in § 162.31 (unless additional
time is authorized for filing a petition, as
specified below), the district director,
after required collection action, if
appropriate, shall refer the case
promptly to the U.S. attorney unless the
Commissioner of Customs expressly
authorizes other action. If a penalty is
assessed under section 592, Tariff Act of
1930, as amended (19 U.S.C. 1592}, and
fewer than 180 days remain from the
date of the penalty notice before the
statute of limitations may be asserted as
a defense, the district director may
specify in the notice a reasonable period
of time shorter than 60 days, but not less
than 7 days, for the filing of a petition
for relief. * * *

§16232 [Amended]

4. Section 162.32(b) is amended to
read as follows:

» - - - -

(b) Appraised value of seized property
exceeds $10,000. If the appraised value
of seized property exceeds $10,000 and
neither a petition for relief in
accordance with Part 171 of this chapter,
nor an offer to pay the domestic value
as provided for in § 162.44, is made
within 60 days (unless additional time
has been authorized under § 162.32(a)),
the district director shall refer the case
promptly to the U.S. attorney for the
judicial district in which the seizure was
made.

5. Paragraph (b) and (c) of § 162.41 is
amended to read as follows:

* . * * *

(b) Claim for domestic value unpaid.
If a claim for domestic value made by
the district director is not paid or settled
as prescribed in this part or in Part 171
of this chapter, the district director, after
required collection action, shall refer the
case promptly to the U.S, attorney.

(c) Liability for duties; liguidation of
entries. (1)(i) When an entry is the

subject of an investigation for possible
violation of section 592, Tariff Act of
1930, as amended (19 U.S.C. 1592}, or of
a penalty action established under that
section, the district director, subject to
the provisions of paragraph (c)(1)(ii) of
this section, may liquidate the entry and
collect duties before the conclusion of
the investigation of final disposition of
the penalty action if he determines that
liquidation would be in the interest of
the Government.

(ii)(A) An entry not liquidated within
1 year from the date of entry or final
withdrawal of all merchandise covered
by a warehouse entry shall be deemed
liquidated at the rate of duty, value,
quantity, and amount of duties asserted
at the time of entry by the importer, his
consignee, or agent unless the time for
liquidation is extended by the district
director because—

(7) Information needed by Customs for
the proper appraisement or
classification of the merchandise is not
available,

(2) The importer, his consignee, or
agent requests an extension and
demonstrates good cause why the
extension should be granted, or

(3) The 1-year liquidation period is
suspended as required by statute or
court order.

(B) An entry not lignidated within 4
years from the date of entry or final
withdrawal of all merchandise covered
by a warehouse entry shall be deemed
liquidated at the rate of duty, value,
quantity, and amount of duties asserted
at the time of entry by the importer, his
consignee, or agent unless liquidation
continues to be suspended by statute or
court order: In that event, the entry shall
be liquidated within 90 days after
removal of the suspension.

(C) The district director promptly shall
notify the importer or consignee
concerned and any authorized agent and
surety of the importer or consignee in
writing of any extension or suspension
of the liquidation period.

(2) When merchandise not covered by
an enlry is subject to section 592, Tariff
Act of 1930, as amended (18 U.S.C.
1592), a demand shall be made on the
importer for payment of the duty
estimated to be due on such
merchandise.

(3) Any applicable internal revenue
tax shall also be demanded unless the
merchandise is to be, or has been,
forfeited.

6. The first sentence of § 162.43(b) is
amended to read as follows:

§162.43 Appraisement.
* * - - -

(b) Property not under seizure. The
basis for a claim for forfeiture value or
for an assessment of a penalty relating
to the forfeiture value of property not
under seizure is the domestic value as
defined in paragraph (a) of this section,
except that the value shall be fixed as of
the date of the violation. * * *

7. Section 162.51 is amended to read
as follows:

§ 162.51 Disposition of proceeds of sale
of property seized and forfeited other than
under 19 U.S.C. 1592,

(a) Order of payment of expenses
incurred. (1) When application for
remission and restoration is filed and
approved. Section 613 of the Tariff Act
of 1930, as amended (19 U.S.C. 1613),

§ 171.41 of this chapter authorize the
filing of an application for remission of
the forfeiture and restoration of the
proceeds from the sale of seized and
forfeited property. If the application is
filed within 3 months after the date of
sale and is approved, the proceeds of
the sale, or any part thereof, shall be
restored to the applicant after deducting
the following charges in the order
named:

(i) Infernal revenue taxes.

(ii) Marshal’s fees and court costs.

(iii) Expenses of advertising and sale,

(iv) Expenses of cartage, storage, and
labor. When the proceeds are
insufficient to pay these expenses fully,
they shall be paid pro rata.

(v) Duties.

(vi) Any sum due to satisfy a lien for
freight, charges, or contributions in
general average, provided notice of the
lien has been given in the manner
prescribed by law,

(2) When no application for remission
and restoration is filed or the
application is denied. If no application
for remission and restoration is filed
within 3 months after the date of sale of
seized and forfeited property, or if the
application is denied, the proceeds of
the sale shall be disbursed in the
following order:

(i) Internal revenue taxes.

(ii) Marshal's fees and court costs.

(iii) Expenses of advertising and sale.

(iv] Expenses of cartage, storage, and
labor, except that expenses incurred for
Government labor and storage on
Government-owned or leased property
shall not be included. When the
proceeds are insufficient to pay
expenses of cartage, storage, and labor
fully, they shall be paid pro rata.

(v] Any sum due to satisfy a lien for
freight, charges, or contributions in
general average, provided notice of the
lien has been given in the manner
prescribed by law.
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(vi) The residue, if any, shall be
deposited with the Treasurer of the
United States as a customs or
navigation fine.

(b) Transfer of seized and forfeited
property to another Federal agency. In
the event that the seized and forfeited
property has been authorized for
transfer to another Federal agency for
official use, the receiving agency shall
reimburse Customs for the costs
incurred in moving and storing the
property from the date-of seizure to the
date of delivery.

8. Part 162 is amended by adding a
new § 162.52 to read as follows:

§ 162.52 Disposition of proceeds of sale
of property seized and forfeited under 19
U.S.C. 1592.

(a) Order of disposition of proceeds.
Section 613 of the Tariff Act of 1930, as
amended (19 U.S.C, 1613), provides for
the disposition of the proceeds from the
sale of property seized and forfeited
under section 592, Tariff Act of 1930, as
amended (19 U.S.C. 1592), as provided
for in § 162.75 of this part. Distribution
shall be made in the following order:

(1) Internal revenue taxes.

(2) Marshal’s fees and court costs.

(3) Expenses of advertising and sale,

(4) Expenses of cartage, storage, and
labor. When proceeds are insufficient to
pay these expenses fully, they shall be
paid pro rata.

(5) Duties.

(6) Any sum due to satisfy a lien for
freight, charges, or contributions in
general average, provided notice of the
lien has been given in the manner
prescribed by law.

(7) The monetary penalty assessed
under 19 U.S.C. 1592,

(8) The remaining proceeds, if any,
shall be paid to the appropriate party-in-
interest as provided in paragraph (b).

(b) Determination of appropriate
party-in-interest. (1) If the property is
subject to a judicial forfeiture
proceeding and if it appears at the time
of this proceeding that 2 or more parties
claim an interest in the remaining
proceeds referred to in paragraph (a)(8),
each of the parties shall be joined in the
proceeding so that the issue of proper
distribution may be determined by the
court.

(2) If the property is sold under the
summary forfeiture procedure, or if the
court has not specified the manser of
distribution, the district director shall
hold the excess proceeds for 3 months
from the date of the sale to allow any
party-in-interest to claim the proceeds.

(3) If there is one alleged violator and
no petition has been filed for the excess
proceeds by another person, the excess

proceeds shall be disbursed to the
person against whom the penalty was
assessed.

(4) If there are 2 or more persons with
claims or possible claims to the excess
proceeds, the district director shall
attempt to obtain a written agreement
from the parties as to the distribution. If
an agreement cannot be reached, the
matter shall be referred to Customs
Headquarters for determination.

(c) Official use of seized and forfeited
property. If the seized and forfeited
property has been authorized for official
use, its retention or delivery shall be
regarded as a “'sale” for the purposes of
section 613, Tariff Act of 1930, as
amended (19 U.S.C. 1613). The
appropriation available to the receiving
agency for the purchase, hire, operation,
maintenance, and repair of the type of
property involved shall be distributed as
provided in paragraphs (a) and (b).

9. The first sentence of § 162.65(c) is
amended to read as follows:

162.65 Penalties for failure to manifest
narcotic drugs or marihuana.

* - LA, L *

(c) Notice and demand for payment of
penalty. A written notice and demand
for payment of the penalty for failure to
manifest incurred under section 584.
Tariff Act of 1930, as amended (19
1J.S.C. 1584), shall be sent to the master
of the vessel, or commander of the
aircraft, or the person in charge of the
vehicle and to the owner of the vessel,
aircraft, or vehicle, or any person
directly or indirectly responsible.

10. Section 162.65(d) is amended to
read as follows:

» - * - *

(d) Referral to the U.S. attorney. If the
penalty incurred under section 584,
Tariff Act of 1930, as amended, is not
paid, or a petition is not filed as
provided in'Part 171 of this chapter, or if
payment is not made in accordance with
the decision on a petition or a
supplemental petition, the district
director, after required collection action,
shall refer the case to the U.S. attorney.

11. Part 162 is amended by adding a
new Subpart G to read as follows;

Subpart G—Special Procedures for Certain
Violations

L

Sec.

162.70 Applicability.

162.71 Definitions.

162.72 Penalties under sections 466 and
584(a)(1), Tariff Act of 1930, as amended.

162.73 Penalties under section 592, Tariff
Act of 1930, as amended.

162.74 Prior disclosure.

162.75 Seizures limited under section 592,
Tariff Act of 1930, as amended.

162.76 Prepenalty notice for violations of
sections 466 or 584(a)(1), Tariff Act of
1930, as amended.

162.77 Prepenalty notice for violations of
section 592, Tariff Act of 1930, as
amended.

162.78 Presentations responding to
prepenalty notice.

162.79 Determination as to violation.

162.79a Other notice.

162.79b Recovery of actual loss of duties.

Subpart G—Special Procedures for
Certain Violations

§162.70 Applicability.

(a) The provisions of this subpart
apply only to fines, penalties, or
forfeitures incurred for the following
violations of the customs laws:

(1) Violations of sections 466 and
584(a)(1), Tariff Act of 1930, as amended
(19 U.S.C. 1466, 1584(a)(1)), that occur
after October 3, 1978, and

(2) Except as provided in paragraph
(0) of this section, violations of section
922, Tariff Act of 1930, as amended (19
U.S.C. 1592), with respect to which
preceedings have commenced after
December 31, 1978, For purposes of this
subparagraph, a proceeding commences
with the issuance of a prepenalty notice
or, if no prepenalty notice is issued, with
the issnance of a notice of a claim for a
monetary penalty.

(b) The provisions of this subpart do
not apply to alleged intentional
violations of 19 U.5,C. 1592 if the alleged
violation—

(1) Involves television receivers that
are the products of Japan and were or
are the subject to antidumping
proceedings (see § 153.46 of this
chapter),

(2) Occurred before October 3, 1978,
and

(3) Was the subject of a Customs
investigation begun before October 3,
1978.

(c) The provisions of Subparts A
through F of this part shall apply to the
violations refefred to in paragraph (a) of
this section unless this subpart
specifically provides otherwise.

§ 162.71 Definitions.

When used in this subpart, the
following terms shall have the meanings
indicated:

(a) Loss of duties. “Loss of duties”
means the duties of which the
Government is or may be deprived by
reason of the violation and includes
both actual and potential loss of duties.

(1) Actual loss of duties. “Actual loss
of duties” means the duties of which the
Government has been deprived by
reason of the violation in respect of
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entries on which liguidation had become
final.

(2) Potential loss of duties. “Potential
loss of duties” means the duties of
which the Government tentatively was
deprived by reason of the violation in
respect of entries on which liquidation
had not become final.

(b) Noncommercial importation.
“Noncommercial importation” means
merchandise imported by a traveler for
an individual's personal or household
use, or as a gift, but not imported for
sale or other commercial purposes.

(c) Clerical error. “Clerical error"
means an error in the preparation,
assembly, or submission of a document
which results when a person intends to
do one thing but does something else. It
includes, for example, errors in
transcribing numbers, errors in
arithmetic, and the failure to assemble
all the documents in a record.

(d) Mistake of fact. “Mistake of fact”
means an action based upon a belief by
a person that the material facts are
other than they really are; it can be that
a fact exists but is unknown to the
person, or that he believes something is
a fact when in reality it is not. An action
is not a mistake of fact if the erroneous
belief is caused by the neglect of a legal
duty.

§ 162.72 Penalties and forfeitures under
sections 466 and 584(a)(1), Tariff Act of
1930, as amended.

(a) Foreign repairs and equipment
purchases; election to proceed. If the
district director has reasonable cause to
believe that a viclation of section 468,
Tariff Act of 1930, as amended (19
U.S.C. 1466), has occurred, he may elect
to proceed against the vessel or aircraft,
or against the violator for forfeiture of a
monetary amount up to the domestic
value of the vessel or aircraft,

(b) Lack of manifest or discrepancy in
manifest, The penalties for violation of
section 584(a)(1), Tariff Act of 1930, as
amended (19 U.S.C. 1584(a)(1)), are as
follows:

(1) A penalty of $500 against the
master of a vessel, the commander of an
aircraft, or the person in charge of a
vehicle bound to the United States who
does not produce the manifest on
demand.

(2) A penalty of $500 against the
master of a vessel, the commander of an
aircraft, the person in charge of a
vehicle, or the owner of the vessel,
aircraft, or vehicle, or any person
directly or indirectly responsible for the
discrepancy, if any merchandise
described in the manifest is not found on
board (a “shortage”).

(3)(i) A penalty equal to the lesser of
$10,000 or the domestic value of
merchandise found on board of or after
having been unladen from a vessel or
vehicle, or

(ii) A penalty of $500 (see § 6.11,
Customs Regulations) if merchandise is
found on board of or after having been
unladen from an aircraft—if the
merchandise is not included or
described in the manifest or does not
agree with the manifest (an “overage”).

(iii) Unmanifested merchandise
beonging to or consigned to the master
or crew of the vessel, the commander or
crew of the aircraft, or to the owner or
person in charge of the vehicle, also
shall be subject to forfeiture.

The appropriate of these penalties may
be assessed against the master or crew
of the vessel, the commander or crew of
the aircraft, the person in charge of the
vehicle, the owner of the vessel, aircraft,
or vehicle, or any person directly or
indirectly responsible for the
discrepancy.

(c) Exception. There is no violation,
and consequently no penalty incurred
under paragraph (b), in the
circumstances described in §§ 4.12(a)(5)
and 6.7(h)(5) of this chapter.

§ 162.73 Penalties under section 592,
Tariff Act of 1930, as amended.

(a) Maximum penalty without prior
disclosure. If the person concerned has
not made a prior disclosure as provided
in section 162.74, the monetary penalty
under section 592, Tariff Act of 1930, as
amended (19 U.S.C. 1592), shall not
exceed:

(1) For fraudulent violations, the
domestic value of the merchandise;

(2) For grossly negligent violations,

(i) The lesser of the domestic value of
the merchandise or four times the loss of
duties, or

(ii) If there is no loss of duties, 40
percent of the dutiable value of the
merchandise; and

(3) For negligent violations, (i) The
lesser of the domestic value of the
merchandise or two times the loss of
duties, or

(ii) If there is no loss of duties, 20
percent of the dutiable value of the
merchandise,

(b) Maximum penalty with prior
disclosure. If the person concerned has
made a prior disclosure, the monetary
penalty shall not exceed:

(1) For fraudulent violations, (i) One
times the loss of duties, or

(ii) If there is no loss of duties, 10
percent of the dutiable value of the
merchandise; and

(2) For grossly negligent and negligent
violations, the interest on any loss of

duties. The interest shall be computed
from the date of liquidation at the
prevailing rate of interest applied under
section 6621, Internal Revenue Code of
1954, as amended (26 U.S.C. 6621).

(c) Exception; clerical error or
mistake of fact. There is no violation
and, consequently, no penalty incurred,
if the falsity or omission is due solely to
clerical error or mistake of fact, unless
the error or mistake is part of the pattern

of negligent conduct.

§ 162.74 Prior disclosure,

(a) In general, A prior disclosure is
made if the person concerned discloses
the circumstances of a violation of
section 592, Tariff Act of 1930, as
amended (19 U.S.C. 1592), before, or
without knowledge of, the
commencement of a formal investigation
of that violation, and makes a tender of
any actual loss of duties in accordance
with paragraph (e) of this section. If a
prior disclosure is made, the maximum
penalties shall be as set forth in
§ 162.73(b).

(b) Referral for investigation. Any
disclosure of a violation shall be
referred immediately by the district
director to the appropriate field office of
the Office of Investigations. Upon
completion of its investigation, the field
office immediately shall return the
disclosure, together with its report, to
the district director for appropriate
action.

(c) Commencement of formal
investigation. A formal investigation of
a violation is considered to be
commenced:

(1) In the case of a referral by an
import specialist or other Customs
officer of a matter involving the
disclosure party and the disclosed
information of 19 U.S.C. 1592, on the
date the matter was referred to the
Office of Investigations;

(2) In the case of referral by an import
specialist or other Customs officer of a
request for value, classification or other
technical investigation, on the date
recorded in writing by an investigating
agent as the date on which he
discovered facts and circumstances
which caused him to believe that the
possibility of a violation of 18 U.S.C.
1592 existed with respect to the
disclosing party and the disclosed
information:

(3) In the case of an investigation
prompted by an individual other than a
Customs officer with regard to the
disclosing party and the disclosed
information, on the date recorded on the
Memorandum of Information Received,
Customs Form 4621, by the Office of
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Investigations as the date on which the
information was received;

(4) In the case of an ongoing
investigation of a possible violation of
19 U.S.C. 1592 not involving the
disclosing party and the information-
disclosed, on the date recorded in
writing by an investigating agent as the
date on which he discovered facts and
circumstances which caused him to
believe that the possibility of a violation
of 19 U.S.C. 1592 existed with respect to
the disclosing party and the disclosed
information;

(5) In the case of a general ongoing
investigation of a specific class of goods
or industry, on the date recorded by the
Office of Investigations as the date on
which it determined to direct its
investigation specifically to the
disclosing party and the disclosed
information; and

(6) In all other cases, on the date
recorded in a Report of Investigation,
Customs Form 23, as the date on which
an investigator was assigned to
investigate possible violations of 19
U.S.C. 1592 by the disclosing party with
respect to the disclosed information.

(d) Proof of lack of knowledge. A
person who claims a lack of knowledge
of the commencement of a formal
investigation has the burden to prove
that lack of knowledge.

(e) Tender of actual loss of duties. A
person who discloses the circumstances
of the violation shall tender any actual
loss of duties at the time of disclosure,
or within 30 days after the district
director notifies the person in writing of
his calculation of the actual loss of
duties. The district director may extend
the period if he determines there is good
cause to do so.

(f) Undisclased violations.
Undisclosed violations discovered by
Customs as the result of an investigation
of a prior disclosure of another violation
shall not be entitled to treatment under
the prior disclosure provisions.

(g) Minor violations. The district
director shall not refer a disclosed
violation for investigation or establish a
penalty case if:

(1) The disclosed violation involves a
loss of duties of $500 or less,

(2) Any actual loss of duties has been
deposited,

(3) There is no evidence that the
violation was fraudulent, and

(4) There are no other compelling
reasons for a penalty proceeding, such
as a history of similar violations.

§ 162.75 Seizures limited under section
592, Tariff Act of 1930, as amended.

(a) When authorized. Merchandise
may be seized for violation of section

592, Tariff Act of 1930, as amended (19
U.S.C. 1592) only if the district director
has reasonable cause to believe that a
person has violated the statute and that

(1) The person is insolvent,

(2) The person is beyond the
jurisdiction of the United States,

(3) Seizure otherwise is essential to
protect the revenue, or

(4) Seizure is essential to prevent the
introduction of prohibited or restricted
merchandise into the Customs territory
of the United States.

(b) No seizure if prior disclosure.
Under no circumstances shall
merchandise be seized under the
authority of 19 U.S.C. 1592 if there has
been a prior disclosure of the violation.
This paragraph does not limit seizures
under the authority of any other
applicable law or regulation.

(c) Seizure notice. If merchandise is
seized, the district director shall
promptly issue a written notice of
seizure to the person concerned and to
any other person the facts of record
indicate has an interest in the
merchandise. The seizure notice shall
contain the information required by
§ 162.31 and shall state why the seizure
was necessary.

(d) Release of seized merchandise—
(1) To person from whom seized. The
district director shall return seized
mechandise to the person from whom
seized upon the deposit of security, in a
form acceptable to the district director,
equal to the maximum penalty which
may be assessed, if the entry of the
merchandise into the commerce of the
United States is not prohibited or
restricted.

(2) To others. The district director
may release seized merchandise to any
other person upon the deposit of
adequate security, in a form acceptable
to the district director, if the entry of the
merchandise into the commerce of the
United States is not prohibited or
restricted, and if:

(i) The district director is satisfied that
the person has a substantial interest in
the merchandise, and

(ii) The person submits either an
agreemernt to hold the United States and
its officers and employees harmless, ora
release from the owner and/or the
person from whom the merchandise was
seized.

(8) Forfeiture. If neither a petition for
relief is filed in accordance with Part 171
of this chapter, nor the monetary penalty
paid within the time provided by law,
the district director immediately shall:

(1) Report the facts to the U.S.
attorney for the judicial district in which
the seizure was made, if the appraised

value of the seized merchandise exceeds
$10,000 or

(2) Proceed under the summary
forfeiture provisions of Subpart E of this
part, if the appraised value does not
exceed $10,000.

§ 162,76 Prepenalty notice for violations
of sections 466 or 584(a)(1), Tariff Act of
1930, as amended.

(a) When required. If the district
director has reasonable cause to believe
that a violation of section'466 or
584(a)(1), Tariff Act of 1930, as amended
(19 U.S.C. 14686, 1584(a)(1)), has occurred
and determines that further proceedings
are warranted, he shall issue to the
persen concerned a written notice of his
intent to issue a penalty claim or a claim
of forfeiture, as appropriate.

(b) Contents—{1) Facts of violation.
The prepenalty notice shall:

(i) Describe the merchandise, if
applicable,

(ii) Set forth the details of the error in
the manifest, if applicable,

(iii} Specify all laws and regulations
allegedly violated,

(iv) Describe all material facts and
circumstances which establish the
alleged violation, and

[v) State the estimated loss of duties,
if any, and, taking into account all
circumstances, the amount of the
proposed penalty claim or claim of
forfeiture, as appropriate.

(2) Right to make presentation. The
prepenalty notice also shall inform the
person of his right to make a written and
an oral presentation within 30 days of
the mailing of the notice (or such shorter
period as may be prescribed under
§ 162.78) as to why a penalty claim or
claim of forfeiture should not be issued
or, if issued and it involves a monetary
amount, why it should be in a lesser
amount than proposed.

(c) Exception. No prepenalty notice
shall be issued if the proposed penalty
for an alleged violation of 19 U.S.C.
1584(a)(1] is $500 or less.

§ 162.77 Prepenalty notice for violations
of section 592, Tariff Act of 1930, as
amended.

(a) When required. If the district
director has reasonable cause to believe
that a violation of section 592, Tariff Act
of 1930, as amended (19 U.S.C. 1592), has
occurred, and determines that further
proceedings are warranted, he shall
issue to the person concerned a notice of
his intent to issue a claim for a monetary
penalty. The prepenalty notice shall be
issued whether or not a seizure has been
made.

(b) Contents—(1) Facts of violation.
The prepenalty notice shall:
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(i) Describe the merchandise,

(i) Set forth the details of the entry or
introduction, the attempted entry or
introduction, or the aiding or abetting of
the entry, introduction, or attempt,

(iii) Specify all laws and regulatons
allegedly violated,

(iv) Disclose all material facts which
establish the alleged violation,

(v) State whether the alleged violation
occured as the result of fraud, gross
negligence, or negligence, and

(vi) State the estimated loss of duties,
if any, and, taking into account all
circumstances, the amount of the
proposed monetary penalty.

(2) Right to make presentations. The
prepenalty notice also shall inform the
person of his right to make an oral and a
written presentation within 30 days of
the mailing of the notice (or such shorter
period as may be prescribed under
§ 162.78) as to why a'claim for a
monetary penalty should not be issued
or, if issued, why it should be in a lesser
amount than proposed.

(c) Exceptions. A prepenalty notice
shall not be issued if:

(1) The claim is for $1,000 or less, or

(2) The violation occurred with
respect to a noncommercial importation.

§ 162.78 Presentations responding to
prepenalty notice.

(a) Time within which to respond.
Unless a shorter period is specified in
the prepenalty notice or an extension is
given in accordance with paragraph (b)
of this section, the named person shall
have 30 days from the date of mailing of
the prepenalty notice to make a written
and an oral presentation. The district
director may specify a shorter
reasonable period of time, but not less
than 7 days, if less than 1 year remains
before the statute of limitations may be
asserted as a defense. If a period of
fewer than 30 days is specified, the
district director, if possible, shall inform
the named person of the prepenalty
notice and its contents by telephone at
or about the time of issuance,

(b) Extensions. If at least 1 year
remains before the statute of limitations
may be asserted as a defense, the
district director, upon written request,
may extend the time for filing a written
presentation, or making an oral
presentation, or both, for any of the
reasons given in § 162.32(a) relating to
extensions of time for filing petitions for
relief. Other extensions may be
authorized only by Headquarters.

(c) Form and contents of written
presentation. The written presentation
need not be in any particular form, but
shall contain information sufficient to
indicate that it is the written

presentation in response to the
prepenalty notice. It should contain
answers to the allegations in the
prepenalty notice and set forth the
reasons why the person believes the
claim should not be issued or, if issued,
why it should be in a lesser amount than
proposed.

(d) Additional presentations. In
addition to one written and one oral
presentation, the district director, in his
discretion, may allow further
presentations.

§ 162.79 Determination as to violation.

(a) No violation. I, after considering
any presentations made in response to
the prepenalty notice, the district
director determines that there was no
violation by the person named in the
prepenalty notice, he promptly shall
notify the person in writing of that
determination and that no claim for a
monetary penalty-will be issued.

(b) Violation—(1) Written notice of
claim. 1f, after considering any
presentations made in response to the
prepenalty notice, the district director
determines that there was a violation by
the person named in the prepenalty
notice, he promptly shall issue a written
notice of a claim for a monetary penalty
to that person. .

. (2) Contents. The notice of a claim for
a monetary penalty shall contain any
changes in the information provided in
the prepenalty notice, and shall inform
the person of his right to apply for relief
under section 618, Tariff Act of 1930, as
amended (19 U.S.C. 1618), in accordance
with part 171 of this chapter. If the
person to whom the notice is issued is
liable for any actual loss of duties
recoverable under § 162.79b, the notice
shall identify the entries involved, state
the amount of duties payable and how it
was calculated, and require the person
to deposit or arrange for payment of the
duties within 30 days of the date of the
notice.

§ 162.79a Other notice.

If no prepenalty notice is issued, a
written notice of any monetary penalty
incurred shall contain the information
required under § 162.76(b)(1) or
§ 162.77(b)(1), except that the notice
shall state the amount of the claim for a
monetary penalty. The notice also shall
inform the person of his right to apply
for relief under section 618, Tariff Act of
1930, as amended (19 U.S.C. 1618), in
accordance with Part 171 of this chapter.

§ 162.79b Recovery of actual loss of
duties.

Whether or not a monetary penalty is
assessed under this subpart, the district

director shall require the deposit of any
actual loss of duties resulting from a
violation of section 592, Tariff Act of
1930, as amended (19 U.S.C. 1592),
notwithstanding that the liquidation of
the entry to which the loss is
attributable has become final. If a
person is liable for the payment of
actual loss of duties in any case in
which a monetary penalty is not
assessed or a written notice of claim of
monetary penalty is not issued, the
district director shall issue a written
notice to the person of the liability for
the actual loss of duties. The notice shall
identify the merchandise and entries
involved, state the loss of duties and
how it was calculated, and require the
person to deposit or arrange for
payment of the duties within 30 days
from the date of the notice. Any
determination of actual loss of duties
under this section is subject to review
upon written application to the
Commissioner of Customs.

(R.S. 251, as amended (19 U.S.C. 66) sections
466, 584 592, 613, 618, 46 Stal. 718, 748, 750, as
amended 757, as amended, 759 {19 U.S.C.
1466, 1584, 1592, 1613, 1618))

PART 171-<FINES, PENALTIES, AND
FORFEITURES

1. Section 171.1 is amended by adding
a new paragraph (c) to read as follows:

§ 171.1 Special procedures for certain
liabilities incurred under section 592, Tariff
Act of 1930, as amended.

* * - * .

(c) Exceptions. The provisions of this
section do not apply to violations
referred to in § 162.70(a)(2) of this
chapter.

$ 17111 [Amended].

2. Section 171.11(d) is amended by
adding a new sentence at the end
thereof to read as follows:

* - * * .

* * * The notice shall inform any
interested party in a case involving
forfeiture of seized property that unless
the petitioner provides an express
agreement to defer judicial or
administrative forfeiture proceedings
until completion of the administrative
process, the case will be referred
promptly to the United States attorney
for institution of judicial proceedings, or
summary forfeiture proceedings will be
begun.

» - - - *

3. Part 171 is amended by adding a
new § 171.14 to read as follows:
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§ 171.14 Oral presentations seeking relief.

(a) For certain violations.—{1) Right
to make oral presentation. If the penalty
incurred is for a violation of section 592,
Tariff Act of 1930, as amended (19
U.8.C. 1592), for which proceedings
commenced after December 31, 1978, the
person named in the notice also may
make an oral presentation seeking relief
in accordance with this paragraph. For
purposes of this paragraph, a proceeding
commences with the issuance of a
prepenalty notice or, if no prepenalty
notice is issued, with the issuance of a
notice of a claim for a monetary penalty.

(2) Prerequisites. The person shall be
given a reasonable opportunity to make
an oral presentation provided that a
petition has been filed under § 171.12,
and that the petition contains a request
to present orally the reasons for
remission or mitigation of the penalty.

(b) Other oral presentations. Oral
presentations other than those provided
in paragraph (a) of this section may be
allowed in the discertion of the district
director, regional commissioner, or
Commigsioner whenever a petition or
supplemental petition is under his
consideration.

4. § 171.22(a) is amended to read as
follows:

§171.22 Special cases acted upon by
district director.

(a) Merchandise illegally transported
coastwise, A forfeiture of merchandise
or a claim for forfeiture of a monetary
amoun! under title 46, United States
Code, section 883, for illegally
transporting merchandise coastwise,
may be remitted by the district director,
regardless of the value of the
merchandise or the amount of the
penalty, if the petition for relief
establishes to the satisfaction of the
district director that the violation
oceurred as a direct result of an arrival
of the transporting vessel in distress.

5. Part 171 is amended by adding a
new section 171.31a to read as follows:

§171.31a Written decision.

If a petition or supplemental petition
(see section 171.33) for relief relates to a
violation of section 592, Tariff Act of
1930, as amended (19 U.S.C. 1592), for
which proceedings commenced after
December 31, 1978, the petitioner shall
be provided with a written statement
setting forth the decision on the matter
and the findings of fact and conclusions
of law upon which the decision is based.
Decisions on initial or supplemental
petitions which are considered to be
precedential in nature or otherwise
significant will be published in the
weekly CUSTOMS BULLETIN with

appropriate deletion of information
exempt from disclosure under Part 103
of this chapter. For purposes of this
section, a proceeding commences with
the issuance of a prepenalty notice or, if
no prepenalty notice is issued, with the
issuance of a notice of a claim for a
monetary penalty.

§171.32 [Amended]

6. Section 171.32 is amended by
revising the second sentence thereof to
read as follows:

* * * If payment of the stated amount
is not made, or arrangements made for
delayed payment or installment
payments, or a supplemental petition
filed, within the effective period, the full
penalty or claim of forfeiture shall be
deemed applicable and shall be
enforced by promptly referring the
matter, after required collection action,
if appropriate, to the U.S. attorney
unless other action has been directed by
the Commissioner of Customs.

(R.S. 251, as amended (18 U.S.C. 68], section
592, 46 Stal. 570, as amended (19 U.S.C. 1592),
section 27, 41 Stat. 99, as amended (46 U.S.C.
883))

PART 172—LIQUIDATED DAMAGES

1. Section 172.2 is amended to read as
follows:

§172.2 Failure to petition for relief.

(a) Referral of claim to United States
attorney. If any party liable for
liquidated damages fails to petition for
relief or to pay or make arrangements to
pay the liquidated damages within 60
days from the date of mailing of the
notice of the liquidated damages
incurred, as provided in section 172.1, or
within such additional time as may have
been granted, the district director of
Customs, after required collection
action, shall refer the claim promptly to
the United States attorney,

§172.32 [Amended]

2. Section 172,32 is being amended by
revising the second sentence thereof to
read as follows:

* * * If payment of the stated amount
is not made, or arrangements made for
delayed payment or installment
payments, or a supplemental petition
filed, within the effective period, the full
claim for liguidated damages shall be
deemed applicable and, after required
collection action, shall be referred
promptly to the U.S. attorney unless
other action has been directed by the
Commissioner of Customs.

(R.S. 251, as amended (19 U.S.C. 66), sections
623, 624, 46 Stal. 759, as amended (19 U.S.C.
1623, 1624))

|FR Doc. 78-17245 Filed 6-1-79; 8:45 am)|

BILLING CODE 4810-22-M

[T.D. 79-159]

19 CFR Parts 10, 11, 18, 19, 54, 111,
112, 133, 134, 148, 151, 162
Recordkeeping, reporting by
customhouse brokers, trademarks,
and the disposition of forfeited
distilled spirits, wines, and mait
liquor, amended

AGENCY: U.S. Customs Service,
Department of the Treasury.

ACTION: Final rule.

SUMMARY: Public Law 85-410, the
“Customs Procedural Reform and
Simplification Act of 1878 (“the Act"),
made numerous changes to the Tariff
Act of 1930. One significant change was
to require that records of the type
normally kept in the ordinary course of
business be made pertaining to the
importation of merchandise and
furnished to Customs, upon request, for
examination and inspection. The Act
also required licensed customhouse
brokers to file a status report with
Customs on specified dates. In addition,
the Act modified the procedures relating
to the importation, seizure, and disposal
of articles having a U.S.-registered
trademark, and the disposal of imported
liquor forfeited to the Government.

This document amends various parts
of the Customs Regulations to reflect
these changes and to specify how long
certain records must be retained by the
public for possible Customs examination
and inspection,

The regulations also are being
amended 1o reflect the administrative
practice of granting, for good cause, an
extension of time in which an importer
may comply with the country of origin
marking requirements for imported
merchandise or redeliver to Customs
improperly marked merchandise.

EFFECTIVE DATE: July 5, 1879.

FOR FURTHER INFORMATION CONTACT:
The following individuals at the U.S.
Customs Service, 1301 Constitution
Avenue, N.W., Washington, D.C. 20229:

Allard D'Heur, Inspection and Control
Division (202-566--5354] (Amendments to
sactions 10,62, 18.7, 112.29, Customs
Regulations); Marcus Sircus, Regulatory
Audit Division (202-586-2812)
(Amendments to sections 10.24, 10.90, 19.186,
54.6, 148.90, 151.44, Customs Regulations):

Bob Gray, Duty Assessment Division (202~
566-5307) (Amendment to section 54.6,
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Customs Regulations); John E. Elkins,
Regulations and Legal Publications
Division, (202-566-8237) (Amendments to
remaining sections of Customs
Regulations).

SUPPLEMENTARY INFORMATION:

Background

Public Law 95410, the “"Customs
Procedural Reform and Simplification
Act of 1978" (“the Act"), was approved
on October 3, 1978.

Two of the major abjectives of the Act
are:

1. To permit the establishment of more
efficient and flexible procedures for
handling the documentary and financial
aspects of import transactions while
insuring complicance with Customs
laws and the eollection of accurate
import statistics, and

2. To modify Customs procedures to
expedite the processing of goods and
individuals while reducing
administrative costs for the
Government.

To carry out these objectives,
numerous provisions of the Tariff Act of
1930 (the "Tariff Act") were amended.
These amendments necessitated many
changes to the Customs Regulations,

Accordingly, on Novermber 16, 1978,
Customs published a notice in the
Federal Register (43 FR 53461) of a
proposal to amend its regulations to
implement the recordkeeping
requirements, reporting requirements of
customhouse brokers, the importation,
seizure, and disposal of articles having a
U.S.-registered trademark, and the
disposal of imported liquor forfeited to
the Government. Additional provisions
of the Act which required amendments
to the Customs Regulations are the
subject of other documents published in
the Federal Register.

Many comments were received in
response to the notice published on
November 16, 1978. The majority of the
comments related to the proposed
recordkeeping requirements to be
included in Part 162, Customs
Regulations. A few comments were
made on the proposed trademark
provisions of Part 133. The remaining

~comments related to the proposed
reporting requirements for customhouse
brokers in Part 111. As explained below,
these comments have resulted in
numerous changes to the proposed
amendments.

Discussion of Major Comments

I. Recordkeeping, Inspection, Search
and Seizure

1. One commenter stated that all of
the purposes for which an investigation

or inquiry may be conducted should be
set forth in the scope paragraph of Part
162, Customs Regulations, as they are
set forth in section 509(a) of the Tariff
Act (19 U.S.C. 1509(a)). Section 509(a)
provides that an investigation or inquiry
may be conducted for the purpose of
ascertaining the correctness of any
entry, for determining the liability of any
person for duties and taxes due or
which may be due, for determining
liability for fines and penalties, or for
insuring compliance with the laws
administered by Customs. Proposed

§ 162.0, the scope paragraph, mentions
only the last purpose.

Customs was of the opinion that the
phrase “possible violations of the laws
and regulations administered by
Customs” was broad enough to cover
the other three purposes. However, to
eliminate any potential problems,

§ 162.0 has been redrafted to conform to
the statutory language by including all
the purposes for conducting an
investigation or inquiry,

This same commenter objected to the
use of the words “routine audit” in the
scope paragraph in conjunction with the
words “inquiry"” or “investigation",
because the statute mentions only
investigation or inquiry.

Customs believes that the legislative
history makes it quite clear that an audit
is a type of inquiry which is within the
scope of permissible activity.
Accordingly, the word "audit” has not
been deleted. However, because the
audit may or may not be of a routine
nature, the word “routine” has been
deleted. Proposed § 162.0 has been
redrafted to reflect these changes.

2. Two commenters pointed out that
the language of proposed section 162.1
was too narrow. Under section 509(a)(2)
of the Tariff Act, records required to be
kept under section 508 of the Tariff Act
may be summoned. However, “records”
as used elsewhere in section 509 is not
limited to records required to be kept
under section 508. For example, records
relating to any law or regulation
administered by Customs may be

_examined under section 509(a](1) to

insure compliance with those laws or
regulatons. Accordingly, the definition
of “records" in § 162.1a(a) has been
modified to broaden the language.
Section 162.1d has been modified for the
same reasomn.

Other commenters noted that section
508 of the Tariff Act, when indicating
that certain persons shall make and
render records for examination, includes
not only records which pertain to an
importation, but also “information
contained in the documents required by
the Tariff Act in connection with the

entry of merchandise”. Because
Customs agrees that the scope of
proposed § 162.1a(a)(1)(i) is too narrow,
the language has been revised to
broaden its coverage to include records-
which pertain to any importation or to
the information contained in the
documents required to be kept.

Another commenter objected to the
use of the words “technical data" and
“correspondence” in the definition of
“records”. Customs is of the opinion that
correspondence and technical data are
“documents” and “papers" which it has
a right to examine for the purposes set
forth in the Tariff Act. The phrase
“technical data' is used in the Tariff
Act, and the definition adopted for
“technical data” in proposed § 162.1a(a)
is taken from the House Report 95-621;
p. 8.

Several commenters objected to the
use of the word “forefeitures” in
proposed § 162.1a(a)(1)(iii)(D). The word
also appears in proposed § 162.1d(a)(1).
The commenters contended that
because there is no authority under the
Tariff Act to require the making or
keeping of records which relate to
liability for forfeitures, the word
“forfeitures” should be deleted.

Customs is of the opinion that there is
authority under the Tariff Act to
examine records to determine liability
for fines and penalties, and that the
words "fines and penalties” are used in
the Act in a broad sense to describe the
various sanctions available to Customs,
including liability for “forfeitures".
Accordingly, even though the Act refers
only to fines and penalties, Customs
does not believe the proposed language
should be changed.

Three commenters stated the
reference in proposed § 162.1a(a)(iii)(E)
to records which “insure compliance” is
confusing. The commenters indicated
that if it is the intention of the section to
describe records which permit Customs
to determine whether the importer has
complied with the laws and regulations,
the section should be redrafted. Customs
agrees with the commenters, and the
section has been redrafted as suggested.

Based upon Customs review, the
definition of “summons" in proposed
§ 162.1a(c) has been redrafted to
indicate that a summons may require the
production of records, the giving of
testimony, or both. Because testimony
need not relate to records, this section
has been modified to delete this
qualification.

3. One commenter believed that
proposed § 162.1b should state that the
existence of records is subject to
verification and set out the sanctions
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available for refusal or failure to keep
records.

Customs believes it is implicit in the
Act and proposed regulations that
verification of the existence of records
may take place. For example, the third
party recordkeeper provisions specify
that section 509 does not apply to any
summons to determine whether or not
records of the import transactions of an
identified person have been made or
kept. The manner in which verification
may be accomplished is to issue a
summons for the purpose of “insuring
compliance with the laws and
regulations administered by Customs”
(i.e., recordkeeping requirements). Upon
failure to comply, an action may be
initiated by Customs in the U.S. District
Court to enforce the summons. If the
person thereafter fails to produce
records, that person may be held in
contempt of court, and further
importation of that person's
merchandise, directly or indirectly, or
the importation of merchandise for that
person’s account, may be prohibited.

The same commenter also objected to

the example used to illustrate that a
person ordering merchandise from an
importer in a domestic transaction does
not knowingly cause merchandise to be
imported and is not required to make or
keep records unless “the terms and
conditions of importation are controlled
by the person placing the order." The
point was made that knowledge and
control are the important factors, as
opposed to legal relationship. While this
is true, the example utilized has all three
factors (i.e. knowledge, control, and
legal relationship) and fairly illustrates
the point and, therefore, is being
retained.

4. Several commenters noted that
proposed § 162.1d makes no mention of
the summoned person’s right to legal
counsel under 5 U.S.C. 555(b).

Customs does not believe that the
statutory right to counsel is a matter
which should be the subject of its
regulations.

5. Several commenters inquired as to
what is “reasonable notice” under
proposed § 162.1d(a) and (b), which
provide for examination of records and
issuance of summonses. These
examinations are to be undertaken only
after providing the person with
“reasonable notice.” The commenters
noted that House Report 95-621, pp. 10—
11, indicated that reasonable notice was
expected to mean action carried out at
the mutual convenience of the parties,
during normal business hours. The
commenters are of the opinion that this
expectation should be incorporated into
the regulations.

Customs agrees that the examination
or appeararce under the summons
should be during normal business hours.
However, because no time may be
convenient for certain persons, proposed
§ 162.1d(a) and (b) have been revised to
indicate that an examination or
appearance shall be during normal
business hours, and to the extent
possible, at a time mutually convenient
to the parties.

6. One commenter contended that the
use of the qualifying phrase “with the
consent of” in proposed § 162.1d(a) was
inconsistent with the language of section
509 of the Tariff Act.

Customs agrees, and the phrase has
been deleted. This same commenter
noted that the individuals listed in
proposed §§ 162.1d(a) and 162.1e(a) are
not the same as those listed in the
statute. While Customs believes those
individuals listed in the proposed
regulations would encompass all of the
individuals listed in the statute, it
concluded upon reviewing the section
that any enumeration of individuals is
unnecessary. Therefore, the listing has
been deleted from the proposed
regulations. The same comment also
was made with respect to proposed
§ 162.1d(b). That section has been
modified to follow the statutory
language.

7. Several commenters stated that
testimony taken under oath should be
transcribed, and a copy should be made
available to the witness. Customs agrees
and has modified proposed § 162.1d(c)
to indicate that when testimony is taken
under oath, it shall be transcribed, and a
copy shall be made available on request
to the witness, unless for good cause
shown under 5 U.S.C. 555(c), the issuing
officer determines that a copy should
not be provided. In that event the
witness shall be limited to inspection of
the official transcript of the testimony.

For purposes of proposed § 162.1d(c),
Customs considers a transcript to
include a record of the testimony by
electronic means. That section has been
modified to indicate that such testimony
or transcript may be in the form of a
written statement under oath provided
by the person examined at the request
of a Customs officer. :

8. Another commenter recommended
that proposed § 162.1d(b) be modified to
indicate that the summons may require
either the production of records, the
giving of testimony, or both. Customs
agrees, and the appropriate
modifications have been made.

9. Two commenters recommended
that the telephone number of the issuing
officer be included in the summons.
Customs agrees that this information is

important in arranging an examination
or appearance, and § 162.1e(a)(4) has
been modified accordingly. Similarly,
§ 162.1e(a)(1) has been amended to
include the telephone number of the
Customs officer before whom the
appearance shall take place.

10. Based upon an internal review,
Customs has determined that proposed
§ 162.1f(a) should be modified to
indicate that any Customs officer is
authorized to serve a summons.
However, only the Commissioner or his
designee may issue a summons under
§ 162.1d(b). Those individuals
designated to issue a summons are
listed in Customs Delegation Order No.
55 (T.D. 79-10}, published in the Federal
Register on January 10, 1979 (44 FR
2217), and any amendmenys.

11. Several commenters contended
that the 5-day notice of summons
required to be given to a person
identified in the description of the
records contained in the summons in
proposed § 162.1g(b) is too short. The
commenters cited 26 U.S.C. 7609(a)(2),
which places a 14-day time limitation
upon the Internal Revenue Service.

Customs agrees that 5 business days
is not adequate and has increased the
time to 10 business days. This will
provide a minimum period of from 14 to
16 calendar days, depending upon the
number of intervening weekends and
Federal holidays.

One of these commenters stated that
the notice should be issued at the same
time service is made. Customs believes
that because a minimum of 10 business
days is provided before the
examination, adequate notice will be
provided even if it is not given at the
same time the summons is issued.

Another commenter stated that the
language in proposed section 162.1g(a),
which enumerated the individuals to
whom notice must be given, was too
broad and did not follow the statutory
language. Customs agrees and has
modified the section accordingly.

12. One commenter pointed out that
the phrase "or for his account” which
appears in section 510(b)(1)(B), Tariff
Act, did not appear in the sanctions
listed in proposed section 162.1i. This
section has been modified to include the
appropriate language.

The comenter also pointed out that
the phrase “failure of a person to
comply with a summons” is not the
same as the statutory language of
“remain in contempt”, which is found in
section 509(b)(2), Tariff Act. Customs
agrees and has redrafted § 162.1i
accordingly.

13. Another commenter asked that a
provision be added to indicate that
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records may be maintained outside the
United States.

Customs does not believe that
maintaining records outside the United
States is conducive to proper
enforcement of the Act. In order that
records pertaining to the importation of
merchandise may be readily available
for inspection, and to carry out the
intent of the Act, Customs is of the
opinion that records required to be
maintained by the Act shall be located
physically in the United States.

14. One commenter wanted U.S.
consignees of Canadian merchandise
who, through use of a customhouse
broker acting as importer of record and
paying duty on behalf of his Canadian
client, receive the merchandise duty .
paid, and who presently do not keep
records for U.S. Customs purposes, to be
exempt from the recordkeeping
requirements.

While there is no provision in the Act
which would except U.S. importers of
Canadian merchandise in the
circumstances described from the need
to keep records required of all other
importers, the records to be kept are

designated by the Act as records of the
type which “are normally kept in the
ordinary course of business”. Thus, if
records described above presently are
not of a type kept in the ordinary course
of business, there is no intention on the
part of Customs to require the creation
of a new class of records to burden the
importers. Of course, regardless of the
classes of records required to be kept by
all importers under this new statutory
provision, importers will frequently find
it in their own interest to retain
additional data, regardless of its form,
which would substantiate their claims
for beneficial Customs valuation,
classification, or other treatment, where
that data would not ordinarily appear in
their normal business records.

15. Finally, one commenter
recommended that consideration be
given to further reducing the record
retention periods.

While the Act establishes a 5-year
period for retention of records, there are
certain records which, in the opinion of
Customs, need not be retained for the
full 5-year period. There also are
provisions in the regulations where no

time limit is established or where a time
limit of less than 5 years is established
for records which Customs has
concluded must be retained for the full
5-year period. Customs has identified
certain records in the above categories.
Following is a table describing these
records and the retention period. These
records are listed in the 1978 edition of
the “Guide to Records Retention
Requirement” published annually by the
Office of the Federal Register. Records
retention periods presently contained in
various sections of the Customs
Regulations are listed in the "Guide to
Records Retention Requirements'’. The
Guide informs the public (1) what
records must be kept, (2) who must keep
them, and (3) how long they must be
kept. The 1980 edition of that document
will reflect the changes made herein.

The records retention requirements
specified in this document shall apply to
records presently required to be
maintained by the Customs Regulations,
as well as to records relating to entries
or other transactions taking place on or
after July 5, 1979.

Cust v Records 1o be maintained

(18 CFR- )

Who must maintain records

Retention period now specified

Fetention period

1. 108, 10.8 Articles export- Certificate of registration
ed for repairs, alterations or

agents.

Owners, importers, consignees and 2 years from date of final liquidation 5 years from dale of related entry.
of final quantity covered by certifi-

processing. cate of registration.
2.10.24 Documentation........ Records of articies assembled abroad with Importer and b None 5 years from date of related entry,
U.S. components, showing quantities,
sources, costs, dates shipped abroad, and
other information necessary to waive certain
entry requirements.
3.10.62 Bunker fuel il ... All pertinent records, including financial None 5 years from date of liquidation of
records relating to the withdrawal, delivery, related entry.
or receipt of bunker fuel oil.
4.10.90 Master records and Plant and account records relating 1o master  Imp and st None 5 years from date of refated entry,
metal matrices. records and melal matrices.
5. 187 Venfication of lading Records of claims and settiements of export Exporting camier......... .. None 5 years from date of exportation of
for exportation. freight charges, and any other records which merchandise.
may relate to the transaction.
6. 1916 Cigar facturing Records of each transfer of scraps, cuttings,  Proprietor of Class 6 bonded cigar  NON@....oieor. 5 years from date of each transfer,
warehouses. and clippings 1o cigar or tobacco manutactusing warehouse.
manutacturer operating under internal
revenue laws, and transfer applications.
7. 1934 Wheat 2] ds to verify h g and accounting for  Importers, exporters, warehouse 2 years after date ol ransaction........... 5 years from date of transaction.
any increase or shortage. bonded

8.546 Motal articles import- Plant and import records relating to

ed to be used In remanu-  remanufacture.
facture by meiting; proof of

intent.

8. 11229 Licensing of cart- Written records relating 10 cartage and

men and figh

;anrrars. and others who handie
Importad wheat in Customs

custody.

Licensed cartmen and lightermen.... Nong..

s 9 YEAIS from date of related entry.

3 years from expiration of related

s of

Cusm

10. 148.90 Foreign miMary Records reiating 10 entry and withdrawal of
personnel. alcoholic beverages by foreign military
personnel under item 822.20, Tanf
Schedulas of the United States.
11. 15144 Pewroleum prod- Pians of each shore storage tank and certified
gauge tabies at ol company plant.

ucts subject 10 duty at a
specific rate translered fo
shore storage tanks.

quired by district di

Warehouse proprietor —

contract of cartage or lighterage,

ages.

Storage tank proprietor ....................... None

AllowlSyea:slromd.leo!eMryot 3 years from date of withdrawal of
of the beverages.

holic bever-  alcoholic

3 years from discontinuance of stor-

age tanks as bonded warehouses
for storage of imported petroleum
products.
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1. Customhouse Brokers

1. One commenter expressed concern
that the Customs field personnel
possibly could interpret proposed
§ 111.30 so that a broker's license would
be cancelled because the broker was
temporarily unemployed, semi-retired,
on leave between jobs, or for any other
reason actually was not engaged in the
brokerage business.

Customs field personnel do not have
the authority to cancel a broker's
license. Under procedures set forth in
Subpart D, Part 111, Customs
Regulations, a broker's license may be
cancelled only by the Commissioner of
Customs. Further, Customs does not
regard inactivity as a basis for
cancellation. J

2. Section 641 of the Tariff Act
specifically requires reports on February
1, 1979, and on February 1 of each third
year theréafter, stating whether the
broker is actively engaged in business
and the name under, and the address at
which, business is being transacted.
Proposed § 111.30 states the report may
be filed before the February 1 date. One
commenter correctly indicated that
Customs would not want a report due on
February 1, 1982, to be filed on January
1, 1980. To prevent this from occurring,
the commenter recommended that the
words “or before” be deleted from the
proposal.

Customs believes it is unreasonable to
expect every report to be filed on
February 1 of a given year, The purpose
of the law was to determine the status of
a broker at a particular point in time
(i.e., February 1 of every third year). If a
report is received before February 1, the
status may change before that date. To
make the reporting requirement more
reasonable, Customs believes a grace
period should be given. Accordingly,
proposed § 111.30 has been modified to
provide that reports shall be filed on
February 1, 1979, and on February 1 of
each third year thereafter. However, a
report received during the month of
February will be considered as filed
timely.

3. A commenter also pointed out that
section 641 of the Tariff Act requires a
report, but proposed § 111.30 requires
two reports (one to be filed with
Headquarters and one with the district
director). The commenter suggests that
one report filed with Headquarters
should be sufficient.

Initially it should be noted that only
one report is required. The original is to
be sent to Customs Headquarters, with a
copy of that report to be sent to each
district director in whose district the
broker is transacting business. Each
district director will compile and make
available to the public a current list of

brokers licensed in the district based
upon the information submitted in the
copy of the report sent to the district
director. This list is of benefit to the
public seeking a broker to handle their
Customs transactions, to Customs
officers, and to the brokers themselves.
Accordingly, the requirement that a
copy of the report be submitted to each
district director in whose district
business is being transacted is retained.

4. A commenter noted that proposed
§ 111.30 uses the phrase “transacting
Customs business" and indicated that a
broker might transact some sort of
Customs business as an individual,’e .,
a resident returning from vacation,
rather than in his capacity as a broker.
The commenter recommended that the
quoted language be changed to
“transacting business as a customhouse
broker”. Customs agrees with this
comment and § 111.30 has been revised
accordingly.

5. The commenter also indicated that
the proposed regulation would require
the individual broker to list his branch
offices in each Customs district for
which he is licensed and noted that
there is no authority for the requirement.
Customs agrees and this requirement
has been deleted.

6. The same commenter recommended
that § 111.52, relating to revocation of a
broker's license by operation of law, be
modified to indicate that if a report is
not received within 60 days after due, it
will be assumed that the broker is no
longer active, and Customs will “close”
the broker’s license. A broker would be
eligible to do business again if the report
were filed thereafter.

Customs does not agree with this
recommendation. Failure to file the
report when due could be a basis for
revocation or suspension of the license
for failure to comply with the reporting
requirement. The fact, however, that a
broker is “inactive” is not a basis for
cancellation of, or to "close”, the
license.

IIl. Trademarks

1. One commenter objected to that
portion of proposed section 133.25,
which states that the Commissioner of
Customs shall dispose of forfeited
trademarked articles after obliteration
of the trademark “where feasible". The
regulatory language is derived directly
from section 526(e) of the Tariff Act, as
amended by the Act. Because Congress
has evidenced its intention that the
trademark be obliterated only where
feasible, Customs believes it has no
authority to modify the requirement.

2. Several commenters contended that
proposed section 133.25 was deficient in
that it failed to provide the importer of

goods bearing allegedly counterfeit
trademarks a means of contesting a
determination that the trademarks are
counterfeit. The commenters believed
that the section should be revised to
provide for an appeal procedure.

Customs is of the opinion that there
are already adequate procedures in the
regulations to contest or appeal a
decision. For example, Part 171 provides
procedures for petitioning for relief from
fines, penalties, and forfeitures;

§ 174.11(d) authorizes the filing of a
protest from the exclusion of
merchandise from entry or delivery
under any provision of the Customs
laws; and § 177.11(b) sets forth a
procedure for obtaining internal advice.

3. One commenter noted that
proposed § 133.22(c) indicates that
unless the trademark owner consents to
some other disposition, merchandise
bearing a counterfeit trademark will be
disposed of in accordance with § 133.25.
The commenter pointed out that this
appears to be in conflict with the right of
the importer to petition for relief under
Part 171, Customs Regulations. The
commenter recommended that
§ 133.22(c) be qualified to take into
account the availability of this right to
petition. While Customs does not
belie e there is a conflict, the provision
has tien modified to clarify that there is
a right to petition for relief and
incorporated in a new § 133.23a.

4. Two commenters objected to the
provisions of proposed § 133.25(c),
which provides for sale of forfeited
trademarked articles. The commenters
stated that the provision would have the
effect of putting merchandise bearing a
counterfeit trademark into the
commerce of the United States even if
the trademark were obliterated, thus
displacing the sale of legitimate articles.
The commenters were of the opinion the
articles should be destroyed. The
commenters further suggested that
royalties could be denied if the
trademarked articles also were
copyrighted.

While sympathetic to these
arguments, Customs is bound to follow
the disposition provisions set forth in
section 526(e) of the Tariff Act, from
which proposed § 133.25(c) is derived.

5. Based upon Customs review, it has
been concluded that the language of
proposed § 133.25 would be more
appropriate in present § 133.52 of the
regulations (19 CFR 133.52). Accordingly,
the language of proposed § 133.25 is
incorporated as a new paragraph (c) in
present § 133.52.

6. Because section 526(e) of the Tariff
Act, added by P.L. 95-410, relates only
to the seizure and forfeiture of articles
bearing a counterfeit trademark, a new
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§ 133.23a, concerning seizure and
notification procedures, and a new

§ 133.52(c), relating to disposition
procedures, applicable to such articles,
have been added to the regulations, and
the provisions of §§ 133.21, 133.23(b),
and 133.51 have been limited in scope to
articles other than those bearing a
counterfeit trademark.

IV. Editorial Change

As a part of the conforming
amendments required by P.L. 95410,
published in the Federal Register as T.D.
78-394 on October 25, 1978 (43 FR
49784), § 148.84, Customs Regulations,
was amended. This section implemented
section 215 of the Act, which prohibits
admission of the baggage and effects
without entry for all individuals
returning to the United States, except
where otherwise provided by law; and
provides that no individual shall be
entitled to expedited Customs
examination and clearance of his or her
baggage and effects except under
special circumstances, including when
that individual is seriously ill or infirm,
summoned home by news of affliction or
disaster, or accompanying the body of a
deceased relative. Because the title to
Subpart I of Part 148, Customs
Regulations, “Personnel of Foreign
Governments and International
Organizations", no longer is descriptive
of § 148.84, the subpart title has been
changed to "Subpart I—Personnel of
Foreign Governments and International
Organizations and Special Treatment for
Returning Individuals”.

V. Country of Origin Marking

Section 304 of the Tariff Act requires,
with certain exceptions, that every
article of foreign origin imported into the
United States shall be marked with the
name of the country of origin in a
conspicuous place as legibly, indelibly,
and permanently as the nature of the
article will permit. If the imported article
is found upon examination not to be
marked properly, the district director
sends a Notice of Redelivery (Customs
Form 4647] to the importer, giving him
notice to properly mark the merchandise
or return it to Customs custody for
marking, exportation, or destruction.

Section 134.54(a), Customs
Regulations (19 CFR 134.54(a)), provides
that in the event the importer has not
properly marked or redelivered the
merchandise to Customs custody for
marking, exportation, or destruction
within 30 days from the date of Notice of
Redelivery, the district director shall
demand payment of liquidated damages
incurred under the bond in an amount
equal to the entered value of the articles

not returned, plus any estimated duty as
determined at the time of entry.

Under an administrative practice,
however, Customs, for good cause, has
been allowing an importer additional
time to mark the merchandise properly
or to redeliver it. Section 134.54(a) has
been amended to reflect this practice.

Inapplicability of E.O. 12044

This document is not subject to the
Treasury Department directive
implementing E.O. 12044, “lmproving
Government Regulations", because
preliminary work on the subject matter
was begun before May 22, 1978, the
effective date of the Department
directive.

Drafting Information

The principal author of this document
was John E. Elkins, Regulations and
Legal Publications Division, Office of
Regulations and Rulings, U.S. Customs
Service. However, personnel from other
Customs offices participated in its
development.

Amendments to the Regulations

Parts 10, 11, 18, 19, 54, 111, 112, 133,
134, 148, 151, and 162, Customs
Regulations (19 CFR Parts 10, 11, 18, 19,
54, 111, 112, 133, 134, 148, 151, 162), are
amended as set forth below.

George C. Corcoran, Jr.,
Commissioner of Customs.

Approved: May 23, 1979.
Richard J. Davis,
Assistant Secretary of the Treasury.

PART 10—ARTICLES CONDITIONALLY
FREE, SUBJECT TO A REDUCED
RATE, ETC.

§ 10.8 [Amended]
§ 109 [Amended]

1. Sections 10.8(g), 10.8(h), 10.9(g), and
10.9(h) are amended by substituting the
phrase "5 years from the date of the
related entry of the merchandise" for “2
years after the final liquidation of the
final quantity”.

2. The last sentence of § 10.24(d) is
amended to read as follows:

§ 10.24 Documentation.

- - . * »

(d) Waiver of specific details for each
entry. * * * These records shall be
maintained by the importer and
assembler for 5 years from the date of
the related entry in a manner so that
they are readily available for audit,
inspection, copying, reproduction, or
other official use by authorized Customs
officers.

- - - - -

3. A second sentence is added to
§ 10.82(f), to read as follows:

§10.62 Bunker fuel oil.

» . . - -

(f) * * * The withdrawer shall
maintain all pertinent records relating to
the withdrawal, delivery, or receipt of
the fuel oil for 5 years from the date of
liquidation of the related fuel oil entry.

4, A second sentence is added to
§ 10.80(b), to read as follows:

§10.90 Master records and metal
matrices.

- » L L3 -

(b) * * * The importer (and the
manufacturer, if the two are not
identical) shall maintain plant and
accounting records relating to the
master records and metal matrices for 5
years from the date of the related entry
of the merchandise.

(R.S. 251, as amended, sec. 624, 46 Stat. 759
(19 U.S.C. 66, 1624))

PART 11—PACKING AND STAMPING:
MARKING

Section 11.13(d) is amended by
substituting a comma for the period at
the end of the section and adding
“except articles disposed of under
§ 133.52 (a) or (b) of this chapter."

(R.S. 251, as amended, sec. 624, 46 Stal. 759
(19 U.S.C, 66, 1624))

PART 18—TRANSPORTATION IN
BOND AND MERCHANDISE IN
TRANSIT

A third sentence is added to § 18.7(c)
to read as follows:

§ 18.7 Landing for exportation,
verification of.

(c) * * * The exporting carrier shall
maintain these records for 5 years from
the date of exportation of the
merchandise.

(R.S. 251, as amended, sec. 624, 46 Stal. 759
(19 U.S.C. 66, 1624))

PART 19—CUSTOMS WAREHOUSES,
CONTAINER STATIONS AND
CONTROL OF MERCHANDISE
THEREIN

The introductory material to § 19.16(h)
immediately preceding the form is
amended to read as follows:

§ 19.18 Cigar-manufacturing warehouses.

(h) Proprietors of premises bonded for
the manufacture of cigars may remove
scraps, cuttings, and clippings of
tobacco produced in the premises for
transfer to cigar or tobacco
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manufacturers operating under the
internal revenue laws. The proprietor
shall maintain a record for 5 years from
the date of each transfer of scraps,
cuttings and clippings. The application
and permit for the transfer shall be in
the following form:
APPLICATION AND PERMIT FOR
TRANSFER OF SCRAPS, CUTTINGS, AND
CLIPPINGS

2, The third sentence of § 19.34 is
amended to read as follows:

§ 19.34 Customs supervision.

* * * These records shall be retained
for a period of 5 years from the date of
the transaction.

(R.S. 251, as amended, sec. 624, 46 Stal. 759
(19 U.8.C. 66, 1824))

PART 54—CERTAIN IMPORTATIONS
TEMPORARILY FREE OF DUTY

Section 54.6(c) is amended by adding
at the end thereof a new sentence to
read as follows: y

§54.6 Proof of intent; bond; proof of use;
liquidation.

(¢) * * * The importer and plant
manager shall maintain the import and
plant records for 5 years from the date
of the related entry of the merchandise.

(R.S. 251, as amended, sec. 624, 46 Sial. 759
(18 U.S.C. 86, 1624))

PART 111—CUSTOMHOUSE BROKERS

§111.23 [Amended]

1. Section 111.23(a) is amended by
substituting "5 years" for “6 years”
wherever it appears.

§ 111.25 [Amended]

2. Section 111.25 is amended by
substituting “in accordance with the
provisions of §§ 162.1a through 162.11"
for “on demand"”.

§ 111.26[ Amended]

3. Section 111.26 is amended by
substituting “Except in accordance with
the provisions of §§ 162.1a through
162.1i, a" for “A" at the beginning of the
section,

4, Section 111.30 is amended by
changing the section heading and adding
a new paragraph (d) to read as follows:

§ 111.30 Change of business address,
organization, or name; status report.

(d) Status report. Each customhouse
broker shall file a status report with
Customs on February 1, 1979, and on
February 1 of each third year thereafter.
A report received during the month of

February will be considered filed timely.
The report shall be filed with the
Commissioner of Customs, U.S. Customs
Service, Attention: Entry, Licensing and
Restricted Merchandise Branch,
Washington, D.C. 20229. A copy also
shall be filed with the District Director
of Customs in each district where the
broker is licensed to transact Customs
business. No form or particular format is
required. Each individual broker shall
state whether he is actively engaged in
transacting business as a customhouse
broker. If so, he shall state the name
under, and the address at which, his
business is conducted (if he is a sole
proprietor); or the name and address of
his employer, unless his employer is a
corporate, partnership or association
broker for which he is a qualifying |
officer or member. The report of each
corporation, partnership, or association
shall state the name under which its
business as a customhouse broker is
being transacted, its business address,
the names and addresses of the
members of the partnership or officers
of the corporation or association
qualifying it for a license, and whether it
is actively engaged in transacting
business as a customhouse broker.

(R.S. 251, as amended, sec. 624, 46 Stat. 759
(19 U.S.C. 86, 1624))

PART 112—CARRIERS, CARTMEN,
AND LIGHTERMEN

A second sentence is added to
§ 112.29(a) to read as follows:

§ 112.29 Records.

{a) Records of cartage and lighterage.
* Cartmen and lightermen shall
maintain these records for 3 years from
the expiration date of the related
contract for cartage or lighterage.

(R.S. 251, as amended, sec. 624, 46 Stat. 759
(19 U.S.C. 66, 1624))

PART 133—TRADEMARKS, TRADE
NAMES, AND COPYRIGHTS

1. Section 133.21(c) is amended by
deleting “or" at the end of subparagraph
(5). replacing the period at the end of
subparagraph (6) with a semicolon
followed by the word “or”, and adding a

new subparagraph (7) to read as foll_ows:

§ 133.21 Restrictions on importation of
articles bearing recorded trademarks and
trade names.

* * ~ " *

(c) Restrictions not applicable.

(7) The articles of foreign manufacture
bear a recorded trademark and the
personal exemption is claimed and
allowed under § 148.55 of this chapter.

2. Section 133.21 is further amended
by adding a new paragraph (d) to read
as follows:

- - - - -

(d) Exceptions for articles bearing
counterfeit trademarks. The provisions
of paragraph (c)(4) of this section are not
applicable to articles bearing counterfeit
trademarks at the time of importation
(see § 133.24).

3. Secfion 133.23(b) is amended by
adding a new subparagraph (3) to read
as follows: ?

§ 133.23 Release of detained articles.

. * . .

(b) Articles accompanying
importer. * * *

(3) The provisions of subparagraphs
(1) and (2) are not applicable to articles
bearing counterfeit trademarks at the
time of importation (see § 133.24) or to
trademarked articles exempt from
import restrictions under section 526(d),
Tariff Act of 1930, as amended (19
U.S.C. 1526(d)) (see § 148.55 of this
chapter).

4. Part 133 is amended by adding a
new § 133.23a to read as follows:

§ 133.23a Articles bearing counterfeit
trademarks.

(a) Definition. A "counterfeit
trademark" is a spurious trademark
which is identical with, or substantially
indistinguishable from, a registered
trademark.

(b) Seizure. Any article imported into
the United States bearing a counterfeit
trademark shall be seized and, in the
absence of the written consent of the
trademark owner, forfeited for violation
of the Customs laws. 3

(c) Notice to trademark owner. The
owner of the trademark shall be notified
of the seizure and the quantity of the
articles seized. Unless the trademark
owner, within 30 days of notification,
provides written consent to importation
of the articles, exportation, entry after
obliteration of the trademark, or other
appropriate disposition, the articles
shall be disposed of in accordance with
§ 133.52, subject to the importer's right
to petition for relief from the forfeiture
under the provisions of Part 171 of this
chapter.

5. The introductory sentence to

§ 133.51(b) is amended to read as
follows:

§ 133.51 Reilief from forfeiture or
liquidated damages.

(b) Conditioned relief. In appropriate
cases, except for articles bearing a
counterfeit trademark; relief from a
forfeiture may be granted pursuant to a
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petition for relief upon the following
conditions and such other conditions as
may be specified by the appropriate
Customs authority:

. . - - -

6. Section 133.52 is amended to read
as follows:

§ 133.52 Disposition of forfeited
merchandise.

(a) Trademark (other than counterfeit)
or trade name violations. Articles
forfeited for violation of the trademark
laws, other than articles bearing a
counterfeit trademark, shall be disposed
of in accordance with the procedures
applicable to forfeitures for violation of
the Customs laws, after the removal or
obliteration of the name, mark, or
trademark by reason of which the
articles were seized.

(b} Copyright violations. Articles
forfeited for violation of the copyright
laws shall be destroyed.

(c) Articles bearing a counlerfeit
trademark. The Commissioner of
Customs or his designee shall dispose of
forfeited articles bearing & counterfeit
irademark after obliteration of the
trademark, where feasible; in the
following manner:

(1) Government use. By delivery to
any Federal, State, or local government
agency which, in the opinion of the
Commissioner or his designee, has
established a need for the-article,

(2) Gifts to charities. By delivery to
any charitable institution which, in the
opinion of the Commissioner or his
designee, has established a need for the
article.

(3) Sale, If more than 1 year has
passed since the forfeiture, the article
may be sold at public auction by the
Commissioner or his designee, Prior to
sale, the Commissioner or his designee
shall determine that a need for the
article has not been established by any
eligible government organization or
charitable institution under paragraph
(c){1) or (c)(2) of this section.

(4) Destruction. If the article is unsafe
or a health hazard, it shall be destroyed.

(R.S. 251, as amended, sec. 624, 46 Stat, 759
(18 U.S.C. 88, 1624))

PART 134—COUNTRY OF ORIGIN
MARKING

Section 134.54(a) is amended to read
as follows:

§ 134.54 Articles released from Customs
custody.

(a) Demand for liquidated damages. 1f
within 30 days from the date of the
notice of redelivery, or such additional
period as the district director may allow

for good cause shown, the importer does
not properly mark or redeliver the
merchandise previously released to him,
the district director shall demand
payment of liquidated damages incurred
under the bond in an amount equal to
the entered value of the articles not
properly marked or redeliverd, plus any
estimated duty thereon determined at
the time of entry.

(R.S. 251, as amended, secs. 304, 624, 46 Stat,
687, as amended, 759 (19 U.S.C. 66, 1304,
1624))

PART 148—PERSONAL
DECLARATIONS AND EXEMPTIONS

1. Part 148 is amended by adding a
new § 148.55 to read as follows:

§ 148,55 Exemption for articles bearing
American trademark.

(a) Application of exemptiorn. An
exemption is provided for trademarked
articles accompanying any person
arriving in the United States which
would be prohibited entry under section
526, Tariff Act of 1930, as amended (19
U.S.C. 1526), or section 42 of the Act of
July 5, 1946 (60 Stat. 440; 15 U.S.C. 1124),
because the trademark has been
registered with the U.S. Patent Office
and recorded with Customs, The
exemption may be applied to those
trademarked articles of foreign
manufacture bearing a trademark
owned by a citizen of, or a corporation
or association created or organized
within, the United States when imported
for the arriving person's personal use in
the quantities provided in pararaph (c)
of this section. Unregistered and
unrecorded trademarked articles are not
subject to quantity limitation.

(b) Limitations.—(1) 30-day period.
The exemption in paragraph (a) of this
section shall not be granted to any
person who has taken advantage of the
exemption for the same type of article
within the 30-day period immediately
prior to his arrival in the United States.
The date of the person's last arrival on
which the claimed this exemption shall
be considered to be the date he last took
advantage of the exemption.

(2) Sale of exempted articles. If an
article which has been exempted is sold
within one year of the date of
importation, the article or its value (to
be recovered from the importer), is
subject to forfeiture. A sale subject to
judicial order or in the liguidation of an
estate is not subject to the provisions of
this paragraph.

(c) Quantities. Generally, each person
arriving in the United States may apply
the exemption to one article of the type
bearing a protected trademark. The

Commissioner shall determine if a
quantity of an article in excess of one
may be entered and, with the approval
of the Secretary of the Treasury, publish
in the Federal Register a list of types of
articles and the quantities of each
entitled to the exemption. If the holder
of a protected trademark allows
importation of a quantity in excess of
one of its particular trademarked article,
the total of those trademarked articles
authorized by the trademark holder may
be entered without penalty.

2. The title to Subpart 1 is amended to
read “Subpart I—Personnel of Foreign
Governments and International
Organizations and Special Treatment for
Returning Individuals",

3. The first sentence of § 148.90(d)(3)
is amended to read as follows:

§ 148.90 Foreign military personnel.

- * - * *

(d) Alcoholic beverages for personal
or family use. .

(3) Retention and verification of the
warehouse proprietor’'s records. The
warehouse proprietor shall retain all
records relating to the entry and
withdrawal of alcoholic beverages
under item 822.20, Tariff Schedules of
the United States (19 U.S.C. 1202), for 3
years from the date of the entry against
which the withdrawal of the alcoholic
beverages is charged.

(R.S. 251, as amended, sec. 624, 46 Stal, 759
{19 U.S.C. 88, 1624))

PART 151—EXAMINATION,
SAMPLING, AND TESTING OF
MERCHANDISE

A fifth sentence is added to seclion
151.44(a) to read as follows:

§ 151.44 Storage tanks.

(a) Plans and gauge tables.

* * *The storage tank proprietor
shall maintain the plans and gauge
tables for 3 years after discontinuing use
of the storage tanks as bonded
warehouses for the storage of imported
petroleum products.

(R.S. 251, as amended, sec. 624, 46 Stat. 759
(19 U.S.C. 66, 1624))

PART 162—RECORDKEEPING
INSPECTION, SEARCH, AND SEIZURE

1. The title to Part 162 is amended to
read ‘Part 162—Recordkeeping,
Inspection, Search, and Seizure”, as set
forth above.

2. Section 162.0 is amended by
deleting the first sentence and inserting
the following two sentences in lieu
thereof:
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§ 162.0 Scope.

This part sets forth the recordkeeping
requirements and procedures governing
the examination of records and persons
in connection with any audit or other
inquiry or investigation conducted for
the purpose of ascertaining the
correctness of any entry, for determining
the liability of any person for duties and
taxes due or which may be due, for
determining liability for fines, penalties,
and forfeitures, or for insuring
compliance with the laws and
regulations administered by Customs. It
also contains provisions for the
inspection, examination, and search of
persons, vessels, aircraft, vehicles, and
merchandise involved in importation, for
the seizure of property, and for the
forfeiture and sale of seized property.

L

3. Part 162 also is amended by
deleting §§ 162.1 and 162.2, by amending
the title to Subpart A to read “Subpart
A—Recordkeeping, Inspection,
Examination and Search”, and by
adding new §§ 162.1a through 162.1i to
read as follows:

§162.1 [Reserved]

§ 162.1a Definitions.

When used in §§ 162.1a through
162.1i, the following terms shall have the
meaning indicated:

(a) Records. "Records” means:

(1) Statements, declarations, books,
papers, correpondence, accounts,
technical data, automated record
storage devices (e.g., magnetic discs and
tapes), computer programs necessary to
retrieve information in a usable form,
and other documents which:

(i) Pertain to any importation, or to the
information contained in the documents
+ required by law or regulation under the
Tariff Act of 1930, as amended, in
connection with the entry of
merchandise;

(ii) Are of the type normally kept in+
the ordinary course of business; and

(iii) Are sufficiently detailed:

(A) To establish the right to make
entry,

(B) To establish the correctness of any
entry,

(C) To determine the liability of any
person for duties and taxes due, or
which may be due, the United States,

(D) To determine the liability of any
person for fines, penalties, and
forfeitures, and

(E) To determine whether the person
has complied with the laws and
regulations administered by the
Customs Service; and

(2) Any other documents required
under laws or regulations administered
by the Customs Service.

(b) Third-party recordkeeper. “Third-
party recordkeeper” means any Customs
broker, attorney, or accountant.

(¢} Summons. “Summons” means any
summons issued under this subpart
which requires either the production of
records or the giving of testimony, or
both.

(d) Technical data, “*Technical data"
includes records, diagrams, and other
data with regard to a business or an
engineering or exploration operation,
whether conducted inside or outside the
United States, and whether on paper,
cards, photographs, blueprints, tapes,
microfiche, film, or other media.

§ 162.1b Recordkeeping.

(a) Who must keep records. Any
owner, importer, consignee, or their
agent who imports, or knowingly causes
to be imported, any merchandise into
the Customs territory of the United
States, shall make and keep records as
defined in § 162.1a(a).

(b) Domestic transaction excluded. A
person ordering merchandise from an
importer in a domestic transaction does
not knowingly cause merchandise to be
imported and is not required to make
and keep records unless;

(1) The terms and conditions of the
importation are controlled by the person
placing the order with the importer (e.g.,
the importer is not an independent
contractor but the agent of the person
placing the order); or

(2) Technical data, molds, equipment,
other production assistance, material,
components, or parts are furnished by
the person placing the order with the
importer with knowledge that they will
be used in the manufacture or
production of the imported merchandise.

§ 162.1c Record retention period.

Unless a different period of time is
provided elsewhere in the chapter with
respect to a specific type of record, any
record required or made under § 162.1b
shall be kept for 5 years from the date of
entry of the merchandise.

§ 162.1d Examination of records and
witnesses.

(a) Examination. During the course of
any inquiry or investigation initiated:

(1) To determine the correctness of
any entry, the liability of any person for
duties and taxes due or which may be
due, or any liability for fines, penalties
and forfeitures, or

(2) To insure compliance with the
laws and regulations administered by
the Customs Service, any Customs

officer, during normal business hours
and, to the extent possible, at a time
mutually convenient to the parties, may
examine, or cause to be examined, any
relevant records, statements,
declarations, or other documents by
providing the person with reasonable
notice, either orally or in writing, which
describes the records with reasonable
specificity.

(b) Summons. During the course of
any inquiry or investigation initiated for
the reasons set forth in paragraph (a) of
this section, the Commissioner of
Customs or his designee, but no
designee of the Commissioner below the
rank of district director (area director in
region II) or special agent in charge,
upon reasonable notice, may issue a
summons to:

(1) Any person who imported
merchandise, or knowingly caused
merchandise to be imported,

(2) Any officer, employee, or agent of
a person who imported merchandise or
knowingly caused merchandise to be
imported,

(3) Any person having possession,
custody, or care of records relating to
importations, or

(4) Any other person deemed proper
to either produce records or give
testimony, or both. \

(c) Transcript of testimony under
oath. Testimony of any person taken
under paragraph (a) or (b) of this section
may be taken under oath and when so
taken shall be transcribed. When
testimony is transcribed, a copy shall be
made available on request to the
witness unless for good cause shown the
issuing officer determines under 5 U.S.C.
555 that a copy should not be provided.
In that event, the witness shall be
limited to inspection of the official
transcript of the testimony. The
testimony or transcript may be in the
form of a written statement under oath
provided by the person examined at the
request of a Customs officer.

§ 162.1e Contents of summons,

(a) Summons for person. Any
summons issued under § 162.1d(b) to
compel appearance shall state:

{1} The name, title, and telephone
number of the Customs officer before
whom the appearance shall take place;

(2) The address where the person
shall appear, not to exceed 100 miles
from the place where the summons was
served;

(3) The time of appearance; and

(4) The name, address, and telephone
number of the Customs officer issuing
the sommons.

(b) Summons of records. If the
summons requires the production of
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records, the summons, in addition to addresses in the summons and to the 5::2-“ Failure to comply with court
order.

containing the information required by
paragraph (a) of this section, shall
describe the records with reasonable
specificity.

§ 162,11 Service of summons.

(a) Who may serve. Any Customs
officer is authorized to serve a summons
issued under this part.

(b) Method of service—(1) Natural
person. Service upon a natural person
shall be made by personal delivery.

(2) Corporation, partnership, or
association. Service shall be made upon
a domestic or foreign corporation, or
upon a partnership or other
unincorporated association which is
subject to suit under a common name,
by delivery to an officer, managing or
general agent, or any other agent
authorized to receive service of process.

(¢) Certificate of service. On the
hearing of an application for the
enforcement of the summons, the
certificate of service signed by the
person serving the summons is prima
facie evidence of the facts it states.

§162.1g Third-party recordkeeper.

(a) Notice. Except as provided by
paragraph (f) of this section, if a
summons issued under § 162.1d lo a
third-party recordkeeper requires the
production of records or testimony
relating to import transactions of any
person other than the person summoned,
and the person is identified in the
description of the records in the
summons, notice of the summons shall
be provided the person identified in the
description of the records contained in
the summons.

(b) Time of notice. Notice of service of
summons required by paragraph (a) of
this section should be provided by the
issuing officer immediately after service
of summons is obtained under § 162.1f,
but in no event shall notice be given less
than 10 business days before the date
set in the summons for the examination
of records or persons.

[c) Contents of notice. The issuing
officer shall insure that any notice
issued under this section includes a
copy of the summons and contains the
following information:

(1) That compliance with the
summons may be stayed if written
direction is given by the person
receiving notice to the person
summoned not to comply with the
summons,

(2) That a copy of the direction not to
comply and a copy of the summons shall
be mailed by registered or certified mail
to the person summoned at the

issuing Customs officer.

(3) That the actions under paragraphs
(c)(1) and (¢)(2) of this section shall be
accomplished not later than the day
before the day fixed in the summons as
the day upon which the records are to
be examined or testimony given.

(d) Service of notice. The issuing
officer shall serve the notice required by
paragraph (a) of this section in the same
manner as is prescribed in § 162.1f for
the service of a summons, or by certified
or registered mail to the last known
address of the person entitled to notice.

(e) Examination precluded. If notice is
required by this section, no records may
be examined and no testimony may be
taken before the date fixed in the
summons as the date to examine the
records or to take the testimony. If the
owner, importer, consignee, or their
agent, or any other person concerned
issues a stay of the summons, no
examination shall take place, and no
testimony shall be taken, without the
consent of the person staying
compliance, or without an order issued
by a U.S. district court.

(f) Exceptions to notice—(1) Personal
liability for duties and taxes. This
section does not apply to any summons
served on the person, or any officer or
employee of the person, with respect to
whose liability for duties and taxes the
summons is issued.

(2) Verification. This section does not
apply to any summons issued to
determine whether or not records of the
import transactions of an identified
person have been made or kept.

(3) Court order. Notice shall not be
given if a U.S. district court determines,
upon petition by the issuing Customs
officer, that reasonable cause exists to
believe giving notice may lead to an
attempt:

(i) To conceal, destroy, or alter
relevant records;

(ii) To prevent the communication of
information from other persons through
intimidation, bribery, or collusion; or

(iii) To flee to avoid prosecution,
testifying, or production of records.

§ 162.1h Enforcement of summons.

Whenever any person does not
comply with a summons issued under
§ 162.1d, the issuing officer may request
the appropriate U.S. attorney to seek an
order requiring compliance from the U.S
district court for the district in which the
person is found or resides or is doing
business.

(a) Importations prohibited. If a
person fails to comply with a court order
enforcing the summons and is adjudged
guilty of contempt, the Commissioner of
Customs, with the approval of the
Secretary of the Treasury, for so long as
that person remains in contempt,

(1) May prohibit importation of
merchandise by that person, directly or
indirectly, or for that person's account,
and

(2) May withhold delivery of
merchandise imported by that person,
directly, or indirectly, or for that
person’s account,

(b) Sale of merchandise. If any person
remains in contempt for more than 1
year after the Commissioner issues
instructions to withhold delivery, the
merchandise shall be considered
abandoned, and shall be sold at public
auction or otherwise disposed of in
accordance with Subpart E of this part.

§ 162.2 [Reserved]

4. Section 162.46(a) is amended by
deleting the period and adding “or
section 491(b), Tariff Act of 1930, as
amended (19 U.S.C. 1491(b))."

5. Section 162.46 is further amended
by amending the section heading and by
adding a new paragraph (e) to read as
follows:

§ 162.46 Summary forfeiture where value
not over $10,000; Disposition of goods.

* - - * -

(e) Disposition of distilled spirits,
wines, and malt liguor. In addition to
disposition by sale or destruction as
provided for by this section, distilled
spirits, wines, and malt liquor may be
delivered:

(1) To any Government agency the
Commiissioner of Customs or his
designee determines has a need for
these articles for medical, scientific, or
mechanical purposes, or for any other
official purpose for which appropriated
funds may be expended by a
Government agency, or

(2) By gift to any charitable institution
the Commissioner of Customs or his
designee determines has a need for the
articles for medical purposes.

(R.S. 251, as amended. sec. 624, 46 Stat. 750
(19 U.S.C. 686, 1624))
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