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legal assistance to inmates. Staff shall 
allow these programs generally to 
operate with the same independence as 
privately retained attorneys. The 
Warden shall refer a request or decision 
to terminate or restrict a program, or 
individual participants in a program, to 
the Regional Counsel.

(b) In order to promote the inmate- 
program relationship, the Warden shall 
give those students or legal assistants 
working in legal aid programs the same 
status as attorneys with respect to 
visiting and correspondence except 
where specific exceptions are made in 
this section and in Part 540 of this 
chapter.

(c) An attorney or law school 
professor shall supervise students and 
legal assistants participating in the 
program. The supervisor shall provide 
the Warden with a signed statement 
accepting professional responsibility for 
acts of each student or legal assistant 
affecting the institution. The Warden 
may require each student or legal 
assistant tb complete and sign a 
personal history statement and a pledge 
to abide by Bureau regulations and 
institution guidelines. If necessary to 
maintain security or good order in the 
institution, the Warden may prohibit a 
student or legal assistant from visiting 
or corresponding with an inmate.

§ 543.16 Other paralegals, clerks, and 
legal assistants.

(a) The Bureau of Prisons recognizes 
the use of assistants by attorneys to 
perform legal tasks and, with proper 
controls and exceptions enumerated in 
this section and in Part 540 of this 
chapter, accords such assistants the 
same status as attorneys with respect to 
visiting and correspondence.

(b) The attorney who employs an 
assistant and who wishes the assistant 
to visit or correspond with an inmate on 
legal matters shall provide the Warden 
with a signed statement including:

(1) Certification of the assistant’s * 
ability to perform in this role and 
awareness of the responsibility of this 
position;

(2) A pledge to supervise the 
assistant’s activities; and

(3) Acceptance of personal and 
professional responsibility for all acts of 
the assistant which may affect the 
institution, its inmates, and staff. The 
Warden may require each assistant to 
fill out and sign a personal history 
statement and a pledge to abide by 
Bureau regulations and institution 
guidelines. If necessary to maintain 
security or good order in the institution, 
the Warden may prohibit a legal

assistant from visiting or corresponding 
with an inmate.
[FR Doc. 79-20331 Filed 6-20-79; 8:45 am]
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43 CFR Parts 2880 and 3300

[Circular No. 2446]

Outer Continental Shelf Minerals 
Leasing and Rights-of-Way Granting 
Programs

a g e n c y : Bureau of Land Management, 
Interior.
ACTION: Final rulemaking.

SUMMARY: This final rulemaking 
implements the changes mandated in the 
Outer Continental Shelf Mineral Leasing 
and Rights-of-way Granting program 
administered by the Secretary of the 
Interior by the enactment of the Outer 
Continental Shelf Lands Act 
Amendments of 1978. The final 
rulemaking contains changes to make 
Part 3300 more readable as directed by 
Executive Order 12044, and rearranges 
the subparts to make the part easier to 
follow and understand. Finally, subpart 
2883, (Part 2880) Rights-of-way on the 
Outer Continental Shelf, is being moved 
to Part 3300 in order to consolidate all 
Outer Continental Shelf programs in one 
part.
EFFECTIVE DATE: July 30,1979. 
a d d r e s s : Any recommendations or 
comments on the final rulemaking 
should be sent to: Director (712), Bureau 
of Land Management, Department of the 
Interior, 1800 C Street, N.W., 
Washington, D.C. 20240.
FOR FURTHER INFORMATION CONTACT: 
William J. Quinn (202) 343-8457 or 
Robert C. Bruce (202) 343-8735. 
SUPPLEMENTARY INFORMATION: The 
proposed rulemaking on the Outer 
Continental Shelf Minerals Leasing and 
Rights-of-way Granting program was 
published in the Federal Register on 
February 1,1979 (44 FR 6471). The 
proposed rulemaking invited comments 
for 60 days ending on April 2,1979. 
During the comment period, a total of 37 
comments were received and 
considered. Thirteen comments came 
from companies interested in the Outer 
Continental Shelf, 12 came from State 
Governments, five from industry interest 
groups, three from environmental 
interest groups and four from Federal 
agencies.

Among the general comments were 
expressions that the rulemaking 
followed the requirements of the Outer 
Continental Shelf Land Act 
Amendments of 1978 (43 U.S.C. 1331 et 
seq.). Several of the State comments

also commended the Department of the 
Interior on its efforts to work with the 
States on this rulemaking and to 
incorporate provisions that facilitated 
the coordination of the Outer 
Continental Shelf program with the 
States. One comment was that the 
rulemaking was wordy and a large 
portion of it could be eliminated in 
keeping with the provisions of Executive 
Order 12044. However, most of the 
comments requested additional wording 
for the rulemaking, wording that made 
the final rulemaking longer than the 
proposed document.

Several of the comments expressed 
concern that the proposed rulemaking 
made no reference to the national policy 
section or the mandate in section 3 of 
the Outer Continental Shelf Lands Act 
Amendments to protect specific 
resources, such as fisheries or 
recreation. In response to these 
comments, a new section on policy was 
added to clarify the Bureau of Land 
Management’s responsibilities and to 
include these references.

Several comments raised questions 
about the lack of reference in the 
rulemaking to the National 
Environmental Policy Act, (42 U.S.C. 
4321 et seq.), the Coastal Zone 
Management Act (16 U.S.C. 1451 et seq.), 
and protection of the environment 
mandated by the policy sections of the 
Outer Continental Shelf Lands Act 
Amendments. These comments were not 
only general but were made in reference 
to many sections of the proposed 
rulemaking. These three areas are, - 
among others, areas of major concern to 
the Department of the Interior and the 
Bureau of Land Management in carrying 
out their responsibilities under the Outer 
Continental Shelf Lands Act, as 
amended. Not only are these 
responsibilities recognized and 
accepted, but the National 
Environmental Policy Act and many 
other statutes impose obligations on the 
Department and the Bureau at virtually 
every phase of the leasing and resource 
management process. For these reasons, 
it was not considered necessary to 
enumerate in every section of the 
rulemaking the legal obligations of the 
Department and the Bureau. This 
repetition of clearly accepted 
obligations would be redundant and 
lengthen the rulemaking.

A few comments stated that a section 
was needed in the rulemaking that 
outlined the responsibilities of each of 
the agencies involved in the mineral 
leasing program on the Outer 
Continental Shelf. The addition of a 
“responsibilities” section was not 
considered appropriate for inclusion in

the text of the rulemaking which deals 
primarily with the role of the Bureau of 
Land Management. The Bureau’s 
responsibilities are implicit in this 
rulemaking: the responsibilities of other 
agencies in the leasing process are 
covered in their own rules. Some 
important responsibilities of other 
agencies are mentioned in the text as 
required for clarity, typically by cross- 
reference to other regulations or by 
citation of applicable laws. The 
responsibilities of the major Federal 
agencies participating in the process are 
outlined below.

Briefly, the Bureau of Land 
Management is the lead agency for the 
Outer Continental Shelf leasing process 
and is responsible for the issuance and 
maintenance of leases. The Bureau of 
Land Management also issues rights-of- 
way for the transportation of minerals 
through the Outer Continental Shelf. The 
Bureau of Land Management, along with 
the U.S. Geological Survey, is 
responsible for providing an index and 
summary of existing information on the 
Outer Contiental Shelf to affected 
States.

The U.S. Geological Survey provides 
technical advice throughout the leasing 
process. The Geological Survey is 
responsible for supervising and 
regulating pre-lease exploration activity 
and post-lease exploration, development 
and production activities on the lease 
area. The Geological Survey also grants 
rights of use and easements on the 
Outer Continental Shelf.

The Department of Energy has 
responsibilities transferred from the 
Department of the Interior to issue 
regulations which relate to:

(1) fostering of competition for Federal 
leases;

(2) implementation of alternative 
bidding systems authorized for the 
award of Federal leases;

(3) implementation of diligence 
requirements for operations conducted 
on Federal leases;

(4) setting rates of production for 
Federal leases; and

(5) specific procedures, terms and 
conditions for the acquisition and 
disposition of Federal royalty interest 
taken in kind, except determination of 
value. The Department of Energy is 
afforded up to 30 days to review the 
final lease terms and conditions on all 
Outer Continental Shelf leases relative 
to the five functions cited above.

A number of comments expressed a 
desire for extensive cross-referencing to 
other laws in various sections of the 
rulemaking, especially the National 
Environmental Policy Act of 1969 (42 
U.S.C. 4321 et seq.). These comments
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were not adopted, but a new section on 
cross-references, 3300.0-6, was added to 
the final rulemaking which includes 
extensive cross-reference to other 
applicable regulations, including 
National Environmental Policy Act 
compliance.

Several comments suggested changes 
in the definitions used in the proposed _ 
rulemaking. After careful consideration 
of the suggested changes, it was decided 
to change the definition of the term 
“mineral” in order to remove an 
ambiguous reference. All of the other 
definitions track the language of the 
Outer Continental Shelf Lands Act 
Amendments and are sufficiently clear.

A suggestion was offered that section
3300.1 set the scale and availability of 
leasing maps and diagrams. The 
preparation of leasing maps and 
diagrams is an internal Bureau of Land 
Management procedure. Further, the 
scale of available maps and diagrams is 
subject to change and the Bureau should 
be permitted the broadest possible 
latitude in the preparation process.

A few comments on section 3300.1 
questioned why withdrawal of areas of 
the Outer Continental Shelf as provided 
for in section 12 (a) and (d) of the Act 
was not covered. The focus of 
withdrawal, e.g., for defense or any 
other purpose in the national interest, 
and the procedures for withdrawal are 
not appropriate for consideration in this 
rulemaking which deals with mineral 
leasing. However, deletion of tracts, for 
whatever reason, is specifically covered 
by the rulemaking.

A large number of comments were 
received on section 3300.2 indicating 
confusion as to the form, content, timing 
and distribution of information to the 
affected States. In reference to these 
comments, the wording of the section 
has been changed in an effort to clear up 
the confusion reflected in the comments.

The current policy of the Department 
of the Interior is to prepare a joint 
Bureau of Land Management—U.S. 
Geological Survey regional index of 
Outer Continental Shelf information.
This index is widely distributed and is 
updated, as needed, so as to be of 
maximum use to the affected States and 
the public. This joint index lists those 
documents prepared and controlled by 
each agency so the user will be required 
to refer to only one list for all relevant 
information. Another change in section
3300.2 was the addition of language that 
emphasizes that information under the 
control of the Bureau of Land 
Management that is listed on the index, 
e.g., environmental statements or 
studies, lease sale data, etc., generally is 
information that is not protected by the *

Freedom of Information Act and will be 
released to the public upon request. 
Information under the control of the U.S. 
Geological Survey that is listed in the 
index is more likely to be proprietary 
and is subject to the U.S. Geological 
Survey regulations for thr release of 
such data. The rulemaking makes it 
clear that the Bureau of Land 
Management cannot release protected 
data listed on the index under the 
control of the U.S. Geological Survey. 
The section also closely controls the 
release of proprietary data controlled by 
the Bureau of Land Management, 
namely the specific nominations of 
tracts made by industry. This expanded 
wording, which is in response to a 
sizable number of comments on this 
subject, should dispell doubts expressed 
in the comments about the release of 
protected information listed on the 
index.

The timing of the updating of the 
index drew a large number of comments. 
As was pointed out, the index must be 
current in order to be useful. The 
updating of the index is likely to vary 
greatly among regions according to the 
levels of leasing and development 
activity taking place in an area. 
Therefore, it is not practicable to set a 
definite timetable in the rulemaking for 
the updating of the index, as serveral 
comments suggested. The Department of 
the Interior will make every effort to 
keep the public fully informed of the 
availability of key documents through 
the use of local press releases, Federal 
Register notices and other means. Such 
notices will also be used to notify the 
public of the availability of an updated 
index, as was recommended by one 
comment.

Since the index is a public document 
that will receive broad distribution, the 
suggestions that its distribution be 
limited by the rulemaking were not 
adopted. Similarly, recommendations to 
restrict the distribution of information 
listed in the index could not be adopted. 
The Bureau of Land Management will, • 
as required by law, honor all requests 
for information except that which is 
withheld under the Freedom of 
Information Act or information 
protected by the provisions of the Outer 
Continental Shelf Lands Act 
Amendments. The phrase “in 
conjuncton with the USGS” was made a 
part of the section as recommended in 
one of the comments to clarify the intent 
to publish a single joint index for each 
region. The cross references to 30 CFR 
250, 251 and 252 are retained to guide 
the readers of this rulemaking to 
companion regulations but do not imply 
that the Bureau of Land Management

can release any information controlled 
by the U.S. Geological Survey.

A number of wording changes 
recommended in the comments were 
adopted to make section 3300.2 
internally consistent. Finally, a 
recommendation to move section 3300.2 
and make it a part of section 3313 Call 
for Nominations and Comments was not 
accepted because the information 
covered by section 3300.2 is much 
broader than that covered by a single 
pre-lease event in the leasing process.

Several comments were directed to 
section 3300.3. As was suggested, 
wording from existing regulations on 
this subject was restored to the final 
rulemaking to make it clear that the 
extraction of helium will not be the 
cause for substantial delay in the 
delivery of natural gas. In order to clear 
up confusion about who determines 
reasonable compensation for losses, 
wording was added that the United 
States would make such determinations. 
However, comments that suggested that 
the Federal government should be made 
solely responsible for all risk, cost and 
expenses connected with the removal of 
helium were not adopted. The 
determination of those issues will be 
made on case-by-case basis when the 
United States exercises its option to 
extract helium.

In connection with section 3300.4 
payments, comments suggesting that the 
section be deleted in favor of specific 
references to payments at each stage of 
the process which calls for a payment 
were not adopted. The suggested change 
would add a great deal of language to 
the rulemaking and not add much 
additional clarity.

One comment recommended the use 
of electronic fund transfer or Federal 
fund drafts as the required form of 
payment. While the merits of these 
systems are under discussion and the 
rulemaking is flexible enough to allow 
their use as methods of payment, a 
formal adoption of this recommendation 
cannot be made at this time. This 
recommendation is being considered as 
a separate issue. If these systems can be 
adapted to the OCS Leasing program 
they will be considered in a future 
amendment. There are many amounts of 
money collected under this program that 
are too small to be amenable to payment 
to either of these two systems.

Several comments, in addressing 
section 3313, suggested that the 
rulemaking include a commitment to 
publish the Call for Nominations and 
Comments for oil and gas lease sales. In 
keeping with the current policy of the 
Department of the Interior to publish 
calls in the Federal Register and to
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announce them through press releases, 
this suggestion has been adopted and 
appropriate language added to the 
section.

A comment suggested additional State 
involvement in the preparation of the 
Call for Nominations and Comments.
The wording of section 3313.1 [a) was not 
changed. An additional layer of 
coordination efforts mandated by 
regulation would only serve to burden 
an already complicated pre-lease 
process. The affected States have ample 
opportunities for input to the very early 
leasing decision and Sale design. 
Affected States are, by law and 
regulation, given the opportunity to 
review and comment on the 5-year 
leasing program which is now being 
developed and which will be reviewed 
annually and on the Call for 
Nominations, after it is issued. The 
intergovernmental planning program 
also allows continuous input by affected 
States to all phases of the leasing and 
lease management processes.

There were several suggestions to 
further describe the terms used in 
section 3313 of the rulemaking. In 
response, language has been added 
showing examples of the types of 
information the Director may request in 
the Call for Nominations and Comments. 
The Call requests "nominations”, i.e., 
asks interested parties to nominate 
tracts they wish to be included in a 
lease sale for an area which has been 
designated as being potentially 
available for leasing. One suggestion 
was that "negative nominations” 
referred to in the Outer Continental - 
Shelf Lands Act Amendments be 
explicitly included in the term 
“nominations” as it is used in this 
section. This is not the intent of the Act. 
The Call requests nominations as well 
as "Comments” on potential 
environmental impacts and use conflicts 
in the areas under consideration. The 
comments often identify areas or 
specific tracts which the individuals 
making comments feel should receive 
special concern or analysis, or which 
should be deleted from the sale area.
The comment to delete a tract or tracts 
is what is referred to in the Act as a 
"negative nomination.”

Nominations of tracts by the industry 
or States do not assure their selection 
for further analysis or ultimate inclusion 
in a lease sale. Comments, including the 
request to delete a tract, or so called 
“negative nominations” do not assure 
automatic deletion of a tract or tracts 
from the sale area.

Similarly, selection of tracts for 
further analysis does not assure their 
inclusion in any subsequent le&se sale

offering, nor does it mean they will be 
deleted for environmental or other 
reasons. In other words, it is the 
intention of the Bureau of Land 
Management to consider, during the Call 
and the tentative tract selection 
processes, all available information 
which might influence the 
recommendation of tracts for further 
environmental analysis. Such 
information includes, but is not limited 
to, multiple uses of the area, including 
fisheries, environmental and geological 
conditions, resource potential, and 
indications of interest. Tentative tract 
selection leads to recommendations by 
the Director to the Secretary of the 
tracts which should be further analyzed.

The term "recommendation”, as it is 
used in the rulemaking, implies 
justification of the decision being 
recommended. This being true, it was 
not necessary to adopt a suggestion that 
language be added to the rulemaking 
requiring the Director to justify his 
recommendations.

As suggested by several comments, a 
new section 3313.2 has been added 
providing procedures for State 
consultation on tracts within three miles 
of a State’s seaward boundary. Subpart 
3314, tentative tract selection, has been 
given a new title and strengthened as a 
result of comments directed to it. First, a 
sentence has been added to section 
3314.1(a) permitting the Director to 
include in the recommendation tracts 
not nominated. Second, another 
sentence has been added to the same 
section requiring the Director to 
consider environmental and all other 
relevant information before making 
recommendations on tract selection. For 
clarity, the section has been broken into 
two subsections, with the word 
"tentatively” to indicate that this stage 
is an interim designation of tracts to be 
further considered for leasing. Another 
change in subsection (b) was the 
addition of “local governments” to the 
list of agencies and individuals whose 
recommendations will be considered. 
Finally, a phrase has been included in 
subsection (b) requiring the Director not 
only to assess the impacts of leasing but 
also to develop appropriate measures to 
mitigate adverse impacts.

A new subsection (c) has been added 
to the section requiring the Director to 
inform the public as soon as possible of 
any tract additions or deletions that 
occur after the tentative selections have 
been made.

A suggestion that a public hearing be 
held before a tentative tract selection 
was not adopted since there is ample 
opportunity for public input associated 
with the Call for Nominations and

Comments. An additional hearing would 
only burden the process without yielding 
any real benefit.

A suggestion that was not adopted 
was that a coordination process be 
written into section 3314 of the 
rulemaking. The language calls for 
consultation with other agencies that is 
designed to determine priorities and will 
vary with each tract selection process.

In connection with section 3314.2, a 
suggestion was made that the term 
“reasonable economic production unit” 
be defined. The term is used as a 
criterion for selecting tracts larger than 
5760 acres. This decision will be made 
on a sale or tract basis.

The language of subpart 3315, lease 
sales, was changed in several instances 
in response to a number of comments. 
The titles of the first two sections were 
changed to more accurately reflect the 
contents of the sections.

Several comments suggested that 
affected States be directly involved in 
the development of lease stipulations 
and conditions. This suggestion could 
not be adopted since it would add 
another layer of consultation that is not 
warranted. Affected States are afforded 
an opportunity for continuous input into 
leasing decisions through the 
intergovernmental planning program. 
Further, State agencies are consulted 
while mitigating measures are being 
developed during the environmental 
analysis. Affected States have an 
opportunity to submit written comments 
on mitigating measures and may give 
testimony at hearings, during the public 
comment period. Finally, States are 
allowed 60 days to comment on the 
proposed notice of rule, which includes 
mitigating measures as part of the 
proposal.

Suggestions to significantly expand or 
restrict the involvement of affected 
States and to require consultation with 
local governments, the industry and the 
public, go beyond the intent of the Outer 
Continental Shelf Lands Act, as 
amended, and could not be accepted 
since the language of section 19 of the 
Act is quite specific on this point. For 
example, suggestions made to require 
the Secretary of the Interior to give the 
same weight to affected local 
government recommendations as to 
those from the Governors of affected 
States could not be adopted because of 
the very precise wording of section 19(c) 
of the Act. Similarly, the scope of the 
recommendations by affected States and 
which the Secretary typically must 
accept is clearly spellwl out in section 
19(a) of the Act and cannot be 
expanded, as suggested, to cover 
comments on lease stipulations. This is
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not to imply, however, that Governors or 
any member of the public are in any 
sense prohibited from commenting on 
any part of the proposed notice or that 
any such comment will not be given due 
consideration.

Subsection (a) of section 3315.1 has 
been revised, as suggested, to define 
“mitigating measures” as including lease 
stipulations but does not spell out the 
issues which the stipulations might 
address, e.g., geologic hazards, etc.
These issues are sale or tract-specific 
and would not be appropriately the 
subject of a rulemaking that covers all 
sales. Another suggestion on this section 
was that industry be contacted to 
discuss the development of particularly 
unusual or extreme stipulations. While 
this suggestion was not adopted, it was 
felt to have merit and efforts will be 
made by the Department of the Interior, 
when appropriate, to elicit industry 
involvement in the development of 
stipulations that impose substantial 
burdens on the lessee.

Another suggestion of merit that was 
not added to section 3315.1 of the 
rulemaking dealt with the addition of a 
sale date in the proposed notice. While 
this is an item that is not appropriately 
included in a rulemaking, there will be 
an attempt to publish a tentative sale 
date as part of the proposed notice to 
facilitate planning.

A new subsection (c) added to section
3315.1 outlines the publication procedure 
on a proposed notice of sale. The 
subsection also requires the notice to be 
sent to the Governor of any affected 
State at the same time it is published in 
the Federal Register. This subsection 
was added when it was discovered that 
the proposed rulemaking failed to 
include this requirement.

A suggested amendment to section 
3315.2(b) was adopted by the addition of 
a new sentence to expand the provision 
relating to how a determination of 
national interest will be made and to 
reemphasize the Department of the 
Interior’s commitment to developing 
resources consistent with the findings, 
purposes and policies of the Outer 
Continental Shelf Lands Act, as 
amended. For further clarity, subsection
(b) was divided into two parts, with the 
second part becoming a new subsection
(c) . A recommendation to require the 
Secretary to respond to the Governors’ 
recommendations within 30 days was 
rejected as being too restrictive.

A new section 3315.3, Department of 
Energy review added to the regulations 
specifies the review process with the 
Department of Energy. This change was 
made in response to a suggestion that

pointed out the importance of this 
mandated review.

Section 3315.4(b) was amended by the 
addition of a sentence pointing out that 
the suggested formats for bidder 
submissions and joint bidder’s 
statements have been prepared and 
added to Part 3300 as appendices. This 
addition will.be of assistance to those 
who are required to file the documents.
A cut-off date for the use of multiple 
bidding submissions for statistical 
purposes was added to section 3315.4(e) 
to reflect the language of the Outer 
Continental Shelf Lands Act 
Amendments. The need for this date 
was indicated in several comments. An 
amendment that was suggested but not 
adopted was a request that the 
procedures for multiple bidding be 
spelled out in greater detail. The 
Department of the Interior will detail the 
procedures for use of the multiple 
bidding systems at the time a decision is 
made to use such systems.

Many minor wording changes to 
subpart 3316, Issuance of Leases, were 
made. Most of these changes were 
recommended in the comments and are 
designed to clarify the subpart. One 
major change was the addition of a 
sentence to section 3316(b) to include 
two provisions of the Outer Continental 
Shelf Lands Act Amendments relating to 
lease term. One suggestion to provide 
for a 10-year lease term for tracts when 
production technology is not available 
for the water depths involved was not 
accepted. Rather the statutory language 
was retained to allow the determination 
of the need for a longer lease term to be 
made on a sale-by-sale basis.

A number of comments requested that 
the reference to diligence requirements 
in section 3316.4(i) be expanded to 
included definitions, standards, hearing 
procedures, etc., or alternatively, be 
deleted until such definitions and 
procedures are available. While the 
expressed concerns are valid, the 
language of the subsection was not 
changed. The subsection necessarily 
draws the attention of potential bidders 
to the diligence provisions of the Act.
The establishment of diligence 
requirements and the setting of 
production rates are the responsibility of . 
the Department of Energy. The U.S. 
Geological Survey has the responsibility 
for setting deadlines for the submission 
of exploration and development plans, 
requirements which deal with diligence 
in the broad sense of the word. The U.S. 
Geological Survey has already surfaced 
exploration and development plan 
submission requirements in its proposed 
rulemaking, 30 CFR 250.34. There is 
movement, therefore, towards more

precise definitions of the responsibilities 
of lessees to actively explore and 
develop offshore leases.

Several comments objected to the 
possibility of a potential bidder 
receiving a notice of disqualification just 
prior to a lease sale and wanted a 30 or 
60 day notice period to be included. The 
language of the law prohibits 
submission of bids by a bidder found 
not to be diligent on other leases, 
without mention of a specific period for 
notification prior to a sale. However in 
practice, it is reasonable to expect that a 
potential bidder would have ample 
notice of possible disqualification 
because of the statutory requirement for 
notice and hearing. No change was 
made in the rulemaking.

Among other changes to section 3316.5 
is the rearrangement of provisions to 
more closely follow the sequence of 
events in the issuing of leases. A 
suggestion to require bidders to submit 
an "add-on” bid to determine the 
winning high bid in case of a tie bid was 
not adopted since tie bids are rare. The 
procedure outlined is sufficient to 
handle the problem. Several comments 
objected to the reduced time allowed for 
execution of leases and payment of the 
balance of the cost bonus. The language 
was left to stand. The benefits to the 
Government far outweigh the 
inconvenience which successful joint 
bidders might experience in executing 
leases within the fifteen days allowed. 
Recommended language to further 
clarify what happens when the 15th day 
coincides with a holiday or weekend 
was not adopted because it was not 
needed. Standard practice recognized in 
the Government extends a deadline that 
falls on a holiday or weekend to the 
next working day.

Several suggestions on section 
3316.5(i), renumbered (h), to require the 
payment of interest on deposits while 
bids are being considered were not 
accepted. The Outer Continental Shelf 
Lands Act Amendments clearly leaves 
this matter to the discretion of the 
Secretary of the Interior. However, the 
wording was changed to make interest 
provisions apply, again at the discretion 
of the Secretary, in cases where sale 
areas are withdrawn or restricted before 
leases are issued. The Department of the 
Interior is presently exploring, in 
consultation with the Treasury 
Department, procedures to pay interest 
on deposits.

Several comments asked what would 
happen if the Secretary of the Interior 
rejected a highest qualified bid upon the 
recommendation of the Attorney 
General after the anti-trust review of the 
bids. This is a difficult question because
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it is current practice to hold only the 
highest bids and return all others. There 
has been no need to hold other bids 
because to date there has been no 
rejection of high bids because of the 
recommendation of the Attorney - 
General. However, this is recognized as 
a potential problem area and there may 
be a need, at some future date, to 
change current practices or to amend 
this rulemaking to cover this specific 
situation.

The change in section 3317 of the 
proposed rulemaking requiring rental 
payments in lieu of minimum royalties 
was intended to simplify accounting 
procedures for future leases. Many of 
those making comments stated that the 
wording of the proposed rulemaking was 
unclear as to when the new provisions 
would apply. Others pointed out that 
there would be some increased financial 
burden to lessees in the first year of 
production since royalties could not be 
credited against production royalties as 
could the minimum royalty'required by 
existing leases. The accounting involved 
to negate this unintended result and 
make rentals creditable against royalties 
would be far more complicated and 
troublesome than existing procedures. 
The comments indicate that the 
proposed change in the procedure 
caused confusion and could create 
additional accounting burdens, contrary 
to the intent of the change. Therefore, 
the final rulemaking will contain the 
language of the existing regulations 
rather than the language of the porposed 
rulemaking.

One comment recommended that 
subpart 3317 be expanded to deal with 
net profit shares as well as rentals and 
royalties. New language will be added 
to the subpart after a new profit share 
bidding system has been developed and 
adopted.

A comment pointed out that the 
language of section 3318.1(f) was 
ambiguous and needed clarification. The 
section was changed to clarify that the 
filing of separate bonds, after default on 
the $300,000 area wide bond, would 
meet the bonding requirements for those 
leases on which the new separate bonds 
had been filed.

Comments on subpart 3318 addressed 
the amount of the bond and the 
rationale for requiring additional 
bonding. The general wording of the 
subpart has not been changed since it 
covers all situations, including particular 
site specific operating conditions where 
additional bonding might be warranted. 
Situations of this type can be best 
handled on a case-by-case basis at the 
discretion of the authorized officer

rather than through requirements in 
regulations.

Subpart 3319, Assignments, TransTers 
and Extensions, received a number of 
comments, many of which were 
adopted. A major change in the subpart 
was the addition of a new section 
3319.3, which spells out the 30-day time 
period allowed for Attorney General 
review of an assignment or transfer.

A number of comments made the 
point that operating agreements do not 
transfer title and should not be subject 
to the filing requirement in section 
3319.2(a)(1). The wording of the section 
was changed to require “filing of 
operating rights” which do affect record 
title and which, historically, have been 
required to be filed. Section 3319.2(a)(2) 
was changed to require that any 
document not required to be filed by this 
rulemaking must be accompained by a 
$25 fee per each lease affected and 
further to authorize the authorized 
officer to reject any such documents. 
This change will permit the recovery of 
costs related to the recording of 
unnecessary documents and allow 
rejection of those documents that are 
not, in the opinion of the authorized 
officer, a proper part of the case file.

A number of comments noted that the 
proposed change in section 3319.4(b), 
renumbered 3319.5(b) in the final 
rulemaking, is a change from current 
practice and might discourage 
“farmouts”. After careful review, it was 
determined that the change would not 
be a significant disincentive to 
“farmouts”. The provision was left to 
stand as in the proposed rule. The 
change is consistent with Departmental 
efforts to encourage prompt and efficient 
development as required by section 
5(a)(7) of the Act. While segregations, 
especially those near the end of the 
primary term, would be discouraged, a 
new subsection (c) was added to protect 
the small number of existing segregated 
leases.

It was suggested that the wording of 
30 CFR 250.35 be incorporated in section 
3319.5, renumbered section 3319.6 of the 
final rulemaking rather than referred to 
in the section. The reference to this 
section of title 30 of the Code of Federal 
Regulations is adequate for this 
rulemaking and the suggestion was not 
adopted. Another suggestion that the 
phrase “any officially designated 
subdivision” be defined was not 
adopted. This phrase has been in the 
regulations on this subject for a number 
of years and has not caused confusion 
indicating that this term of art is well 
understood in the industry and does not 
need to be defined.

Several comments suggested that the 
word “accrued” be deleted from section
3320.1 as a modifier of the phrase 
“rentals and royalties” since rentals are 
payable in advance. While it is true that 
rentals and royalties are normally 
payable in advance and would not 
accrue, rentals not paid on time do 
accrue and are due before 
relinquishment takes effect. Therefore, 
the wording of the section was left 
essentially intact with only minor 
editorial changes to make the section 
clearer.

One comment asked that the phrase 
“at the option of the lessee” be inserted 
in that portion of section 3320.1 that 
requires the removal or conditioning of 
all platforms and other facilities upon 
relinquishment. This suggestion was not 
adopted. The section does not impose 
any unreasonable burden on the lessee 
and retains the flexibility needed by the 
Director, U.S. Geological Survey, to 
determine the best means of protecting 
the environment. Further, the language 
parallels that of 30 CFR 250.

A number of comments requested that 
section 3320.2(d) be amended to include 
all of the various conditions under 
which lease cancellation can occur. It is 
true that the language of the proposed 
rulemaking did not make reference to 
the five-year suspension period or 
incorporate all of the conditions for 
cancellation or fair value 
considerations, etc. The section was 
amended to delete all the procedural 
references and to include a cross- 
reference to 30 CFR 250.12 which deals 
at length with this subject.

One comment suggested that the 
lánguage of the rulemaking be greatly 
expanded to detail the procedures and 
conditions under which the Bureau of 
Land Management would notify the U.S. 
Geological Survey and the Secretary of 
the Interior of the potential threats 
which might warrant cancellation. This 
suggestion was not adopted because 
these internal procedures, e.g., 
consultation among bureaus of the 
Department of the Interior, are covered 
by Secretarial Order 2974, and are not 
appropriate for inclusion in a 
rulemaking.

Many comments were made on the 
timing and use of the studies described 
in section 3331. Most of the 
recommendations were accommodated 
through the inclusion of the new policy 
section, section 3300.0-2 and by changes 
in the wording of section 3331.

The new policy section included in 
this rulemaking states that the Secretary 
of the Interior shall use available 
environmental data in making decisions, 
i.e., for all decisions at all stages of the
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lengthy leasing and lease management 
process. The new policy section re
emphasizes the commitment of the 
Department of the Interior and the 
Bureau of Land Management to use such 
data. This commitment is further 
strengthened by the addition of a 
recommended phrase to section 
3331.1(e) that specifies that the studies 
program is designed to provide 
information in a form and “in a 
timeframe” that can be used in 
decisionmaking. These changes should 
remove any lingering doubt about the 
use of environmental data for 
decisionmaking.

The Outer Continental Shelf Lands 
Act Amendments specify a deadline of 
six months prior to a sale for the 
initiation of studies. The language of the 
rulemaking mirrors that requirement. It 
is emphasized that this does not 
preclude the use of data collected earlier 
in the decisionmaking process, nor does 
it preclude starting studies much earlier, 
including studies in areas not identified 
inrihe five-year leasing program, subject, 
of course, to budgetary and management 
constraints. Specific starting times for 
studies (other than the six-month 
statutory requirement), were purposely 
not addressed in the rulemaking in order 
to allow the necessary flexibility to 
tailor the design of the studies program 
to make relevant data available in time 
to influence decisions. The time for 
initiation of studies was left flexible 
rather than set by this rulemaking to a 
specific term, as was recommended in 
several comments.

There were a number of comments 
that suggested the listing of the specific 
statutory requirements of section 
20(a)(3) of the Outer Continental Shelf 
Lands Act, as amended, with regard to 
what subjects are to be studied, eg., the 
introduction of drilling muds or the 
laying of pipe. These suggestions were 
adopted by the addition of a sentence to 
section 3331.1(a) dealing with the focus 
of the predictive studies to be carried 
out. However, the phrase 
“environmental impacts of pollutants 
introduced into the environments” was 
used in place of the more restrictive 
language of the Amendments that does 
not provide an all-inclusive list of 
potential impacts. The broader language 
adopted for the final rulemaking allows, 
for example, the study of the effects of 
air pollution, as well as the impacts on 
marine biota of chronic or acute oil 
spills and drilling muds and fluids 
mentioned in the Act.

The phrase “if appropriate” was . 
deleted from the last sentence of section 
3331.1(d) as recommended in the 
comments. The purpose of the modifier

was to indicate that the results of the 
studies would be used to improve 
mitigating measures only when the 
findings of the studies recommended 
such changes. The phrase was 
misleading and redundant and was 
dropped.

There was a recommendation to 
specify all the decision points in the 

% leasing and resource management 
processes. This was not considered 
appropriate for inclusion in the 
rulemaking since many of the events 
and documents generated in the studies 
program are parts of internal processes 
which can vary over time according to a 
particular sale and the issues involved.

The addition of a separate sentence to 
section 3331.1(a) dealing specifically 
with predictive studies also points up 
the Department of the Interior’s 
commitment to such studies and to the 
move away from the baseline studies 
approach. Several of the comments 
stated that the language of the proposed 
rulemaking did not place enough 
emphasis on the need for predictive 
studies.

Several recommended wording 
changes to section 3331 were not 
adopted because they added unneeded 
language that lengthened the rulemaking 
without adding any substance. There 
was, for example, a suggestion to 
reword the first sentence of section 
3331.1(a) to read . . impacts on the 
human, marine and coastal 
environments of the outer continental 
shelf and the coastal areas which may 
be affected by OCS oil and gas 
activities.. . .” This change was not 
adopted as the environments listed in 
the suggestion and the text of the 
rulemaking include the OCS and the 
coastal areas by definition. Another 
suggestion on this section wanted 
studies sent to affected States. The 
availability of studies is fully covered by 
section 3300.2 and does not need to be 
provided for here. Finally, there was a 
suggestion to list the types of impacts 
and the types of resources to be studies. 
This suggestion was not adopted in that 
the general language of the section 
allows study of all impacts and all 
resources in all areas. The rulemaking 
already contains one listing of resource 
areas, section 3313.1(b), which is 
sufficient

In subpart 3340, new section 3340.0-1, 
purpose, and section 3340.0-2, policy, 
have been added to expand on the 
purpose of the rulemaking, to draw 
attention to the compliance 
requirements of other affected Federal 
agencies, and to spell out the 
Department of the Interior’s policy of 
engaging in advance transportation

planning through programs designed to 
involve affected parties. These two new 
sections were added in response to a 
number of comments on these subjects.

One comment proposed an expanded 
definition section to clarify the 
classification of pipelines and the 
corresponding division of 
responsibilities between the Bureau of 
Land Management and the U.S. 
Geological Survey for granting rights-of- 
way, easements and permits on the 
Outer Continental Shelf Lands. Even 
though the suggestion was not adopted, 
it did focus on an issue of concern. The 
growth of the offshore pipeline network 
requires a careful look at jurisdictional 
questions and an evaluation of the 
effects on existing and future operations 
which could result from any change in 
definitions. The Department of the 
Interior is presently considering the 
pipeline jurisdiction questions.

One comment recommended a change 
in section 3340.1(a)(1) providing that 
maximum environmental protection be 
achieved by utilization of the best 
available and safest technologies 
(BAST). While section 5(e) of the Outer 
Continental Shelf Lands Act, as 
amended, is phrased that way, the 
comment was not adopted. The intent of 
this section is to give the authorized 
officer sufficient discretion to assure 
maximum environmental protection as 
required by the Act under varying 
circumstances. Environmental 
stipulations may be required which are 
not related to technology. One comment 
pointed out that the word “Maximum" 
was not shown to modify environmental 
protection in the proposed rulemaking 
as it appears in section 5(e) of the Outer 
Continental Shelf Lands Act, as 
amended. The word has been restored 
to the section in the final rulemaking. 
However, the phrase “which the 
Secretary determines to be economically 
feasible“ was not deleted as a test for 
BAST as was recommended by one 
comment, since section 21 of the Act, 
which deals with safety regulations, 
includes such a qualifier of the use of 
BAST. Because of this inclusion in the 
Act, the qualifier was retained in the 
final rulemaking wherever there is a 
reference to BAST.

Several comments requested a cross- 
reference to the U.S. Geological Survey 
regulations be added to section 
3340.1(a)(1) which mentions BAST. This 
request was not accepted since the U.S. 
Geological Survey has not at this time 
completed its rulemaking on this 
subject

One comment noted that section 
3340.1(a)(1) should require the use of 
common pipelines wherever possible.
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This was not adopted as it was felt that 
the decision as to whether to require 
common pipelines should be made on a 
case-by-case basis after examining the 
facts rather than having it mandated in 
every instance by regulation. The 
rulemaking allows the authorized officer 
to require the use of a common pipeline 
as part of the application approval 
process.

Several comments sought the deletion 
of the reference in section 3340.1(a)(4) to 
rights-of-way within boundaries of areas 
designated for pipelines. This suggestion 
has been adopted. The intergovermental 
planning program provides an 
appropriate and flexible mechanism for 
designating transportation routes.

Several comments requested section 
3340.1(a)(1) be changed to give 
preference to the rights of the initial or 
prior right-of-way grant over those of all 
subsequent grants. This was not 
adopted since the language of the 
section is consistent with the nature of 
the grant from the United States, i.e., it 
is a limited grant for a limited purpose. 
Safety and protection of the 
environment will be considerations that 
are essential ingredients of the 
authorized officer’s decision. The 
authorized officer is given flexibility to 
quickly and equitably resolve conflicts 
between an applicant and the holders of 
existing grants by the removal of the 
protest provisions in section 3340.2- 
1(e)(1). The procedures provided by the 
rulemaking are adequate to protect the 
legitimate rights of prior holders.

A question was raised in the 
comments on the applicability of the 
new rental rates provided for in the 
proposed rulemaking. It is intended that 
the rental rates will apply to all rights- 
of-way, existing and new.

One comment noted that section 
3340.1(a)(6) of the proposed rulemaking 
greatly expanded the provisions of the 
existing regulation dealing with the 
requirements for revocation or 
termination of a grant. The comment 
suggested cross-referencing Department 
of Transportation regulations on this 
subject rather than listing requirements 
as was done in the proposed 
rulemaking. This suggestion was not 
adopted because the Bureau of Land 
Management, as the permitting agency, 
needs to have its own authority to 
enforce practices it deems necessary for 
maximum environmental protection 
required under the law.

A comment suggested that the 
discretionary authority given the 
authorized officer be restricted to allow 
suspension only for and during an 
emergency which would result in 
serious, irreparable or immediate harm.

This suggestion was not adopted. The 
rulemaking is in compliance with the 
broad language of the Outer Continental 
Shelf Lands Act, as amended, which 
allows suspension if there is a threat of 
harm. The language of section 
3340.1(a)(7) was amended to include 
authority for suspension of operations in 
cases where there is a threat of serious 
harm.

A comment requesting section 
3340.1(a)(7) be changed to allow Federal 
and State agency input to the 
determination of whether to suspend 
operations was adopted. However, a 
comment suggesting the addition of 
provisions for State involvement in all 
the procedures covered by section
3340.1 was not adopted because it 
would be redundant. State involvement 
and the consistency of the application 
with approved coastal zone 
management plans are already covered 
at length in sections 3340.2-2 (c) and (d).

Another comment suggested that 
section 3340.1(a)(7) include a cross- 
reference to the U.S. Geological Survey 
suspension and cancellation provisions. 
This was not accepted because it would 
be inappropriate to cross-reference 
these provisions that deal with subjects 
other than pipelines. However, the 
section has been expanded considerably 
to address some of the conditions under 
which suspension and cancellation 
might occur and to provide public input 
into the determination to cancel or 
suspend operations.

The wording of section 3340.1(a)(8) 
was questioned in the comments. One 
change made was the deletion of the 
term “project” and insertion of the term 
“pipeline” to make the section more 
precise. However, the section was not 
expanded to further define the phrase 
“unreasonable obstruction to fishing and 
shipping operations”. The rulemaking 
will allow the-determination of what 
constitutes an unreasonable obstruction 
on a case-by-case basis. It does not set a 
rigid definition of what constitutes an 
unreasonable obstruction that fits all 
situations.

There was a suggestion to require 
continuous monitoring of pipeline 
operations by the Bureau of Land 
Management as part of section 
3340.1(a)(8). This provision was not 
considered necessary because the U.S. 
Coast Guard and the U.S. Geological 
Survey already monitor pipelines on a 
continuing basis. Should a leak be 
found, the various emergency provisions 
would come into effect. Should damage 
result from the leak, the Outer 
Continental Shelf Lands Act, as 
amended, provides several funds for 
clean-up and compensation. Since all of

these provisions are covered by other 
regulations and other sections of this 
rulemaking, it was decided not to repeat 
the provisions in this section.

There was a suggestion to exempt 
common carriers from the requirements 
of section 3340.1(a)(9) to furnish the 
authorized officer with copies of 
contracts for transportation. This 
suggestion was not adopted since it is 
the intent of the section to obtain 
needed information only upon request.

There were several recommendations 
to amend section 3340.1(a)(10) to 
specifically exempt common carrier oil 
pipelines from the requirements to 
purchase crude oil. The language of the 
section parallels the language of the 
Outer Continental Shelf Lands Act, as 
amended, and has not been changed. 
The section is phrased as an either/or 
provision and should not cause any 
operational problems. A primary intent 
of this section is to draw attention to the 
authority of the Federal Energy 
Regulatory Commission to regulate 
common carriers on the OCS.

A sentence was added to section 
3340.1(c) that authorizes temporary 
cessation of use for proper maintenance 
when a pipeline segment becomes 
corroded or otherwise worn and needs 
replacing. This provision is needed to 
cover this specific situation.

A recommendation was made that 
emphasis be given State involvement in 
the granting process by requiring that a 
copy of the application required by 
section 3340.2-1 be funished an affected 
State. This recommendation was not 
adopted since sections 3340.2-2(c) and
(d) and the policy of involving States 
through the intergovernmental planning 
program already give adequate 
opportunity for an affected State to be a 
part of the process. A related suggestion 
to make approval of an application 
dependent upon compliance with State 
law and regulations was not accepted. 
The provisions of sections 3340.2-2(c) 
and (d) describe and require 
involvement by an affected State in the 
approval of any grant that will 
subsequently cross or affect the coastal 
zone of a State.

The map scale notation in section
3340.2—1(b)(1) was inadequate in the 
proposed rulemaking and has been 
corrected in the final rulemaking to 
make it clear that the map scale is to be 
1 inch to 4,000 feet.

A comment was received that 
recommended deletion of the 
requirement to specify the diameter of 
the pipeline in the application. This 
recommendation was not adopted 
because a considerable amount of detail 
is required to properly evaluate an
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application and clear it through the 
many approving agencies. Further, if the 
estimate of the diameter of the pipeline 
is incorrect or is revised an amended 
application can be filed.

One of the comments suggested that 
the application show the complete route 
of the proposed pipeline, through State 
as well as Federal lands. This 
suggestion was adopted and section
3340.2- l(b)(4) has been amended to 
reflect the change.

One comment suggested that the 
application map show geologic features 
which might affect construction and 
operation. This suggestion was not 
adopted since it is already a part of the 
detailed instructions for filing an 
application. In addition to the map 
accompanying the application described 
in section 3340.2-l(b), the applicant 
must submit other maps showing 
geologic hazards, locations of 
archeological resources, etc.

A comment noted that the wording of 
section 3340.2-l(e)(2) was ambiguous as 
to when and how ‘‘safety, envionmental 
and economic factors” would be 
considered in approving or defying an 
application. The placing of this phrase is 
confusing and more properly belongs in 
the section 3340.2-2 which deals with 
approval action and, in fact, is already 
incorporated by reference in section
3340.2- 2(a). The last sentence of this 
section which deals with the decision on 
the application was also moved to the 
approval section for clarity. In 
connection with moving language from 
section 3340.2-1 to section 3340.2-2, it 
was decided to rearrange section
3340.2- 2 so that the approval action 
follows a natural sequence in the final 
rulemaking, making the whole process 
clearer.

One comment objected to the usie of 
the word “may” in section 3340.2-2(a) as 
it applies to the actions, consultation 
efforts, etc., carried on by the authorized 
officer in considering an application.
The wording has not changed since the 
conditions and issues involved vary 
greatly among applications and need to 
be handled on a case-by-case basis. The 
use of the word “shall” would require 
State and Federal consultation, public 
hearings, etc., for every application, 
even though analysis might indicate no 
environmental or other concerns 
sufficient to warrant such commitments 
of time and effort.

A recommendation was made that the 
Director prepare an environmental 
assessment before approving a grant for 
pipeline right-of-way. This 
recommendation was adopted but the 
balance of the recommendation which 
suggested referencing the National

Environmental Policy Act and the 
Coastal Zone Management Act and 
spelling out the focus of such an 
assessment was not adopted. The 
phrase “in accordance with applicable 
policies and guidelines” is an adequate 
statement of the requirements governing 
the preparation of the environmental 
assessment and no further change is 
needed.

Reference to the intergovermental 
planning program has been added to the 
newly numbered section 3340.2-2(a) as 
suggested in a number of comments. The 
addition of the reference serves to re
emphasize the Department of the 
Interior’s commitment to involve the 
affected States in policy and planning 
decisions. The addition also addresses 
the request of one State that it be 
involved in the annual review of rights- 
of-way grants. The intergovernmental 
planning program will provide an 
adequate vehicle for continuous input by 
the States

One comment characterized the 
consistency provisions of section 3340.2- 
2(d) as “a weak attempt to circumvent 
the intent of the Coastal Zone 
Management Act.” The consistency 
provisions refer to the 
intergovernmental planning program 
and require that the entire pipeline be 
described so it can be reviewed. An 
affected State will have early and ample 
opportunity to evaluate the right-of-way 
proposal in terms of consistency with its 
coastal zone plan. Further, the U.S. 
Geological Survey regulations deal with 
gathering lines normally described in 
development and production plans. A 
major pipeline can proceed only through 
the granting of a right-of-way covered 
by an application filed with the Bureau 
of Land Management. A consistency 
determination is made only when a 
pipeline comes ashore or if a pipeline 
application is submitted as part of a 
development or production plan.

One comment suggested that the 
authorized officer be required to 
approve any application for a grant 
found to be in compliance with all 
pertinent law and regulations. The 
approval language of the rulemaking is 
consistent with the provisions of the 
Outer Continental Shelf Lands Act, as 
amended, in that it allows discretion for 
approving grants for pipeline rights-of- 
way. For this reason, the suggestion was 
not adopted.

The section covering construction 
procedure has been renumbered 3340.3 
in the final rulemaking. One comment 
suggested that the word “significant” be 
added in section 3340.3(b) to modify the 
changes in conditions which may be

grounds for altering the grant. The 
suggestion was adopted.

It was suggested in one of the 
comments that the requirement to 
"construct the pipeline within 5 years” 
be expanded to avoid the unlikely 
situation where a grant would be 
forfeited at the end of the fifth year if 
the pipeline was not quite finished. The 
wording has not been changed because 
this provision has never caused any 
operational problems and should not in 
the future.

A suggestion was received to limit 
abandonment requirements to those 
specified in section 3340.1(a)(6). Section
3340.5 has been revised to reference the 
earlier section.

Several comments objected to the 
provision^ in section 3340.6 requiring 
prior approval of a change in the use or 
flow of a pipeline covered by a grant. 
The requirement has not been changed 
because the information is needed if the 
authorized officer is to be able to carry 
out responsibilities under the law and 
regulations.

One comment questioned the 
authority of the Secretary of the Interior 
to require bonding for pipeline right-of- 
way grants. While there is no express 
authority in the Outer Continental Shelf 
Lands Act, as amended, requiring 
bonding, the general grant of authority 
in section 5(e) of the Act allowing the 
Secretary to issue appropriate 
regulations is the basis for the bonding 
requirement. Without the protection 
afforded by bonding, it is questionable 
that the Secretary of the Interior could 
adequately carry out his responsibilities 
to manage the resources and protect the 
environments of the Outer Continental 
Shelf. Several comments questioned 
whether it was the intent of the 
rulemaking to require separate bonds for 
a lease and a pipeline right-of-way 
grant. That is the intent of the 
rulemaking. The rulemaking also 
requires the posting of a bond for 
existing rights-of-way not presently 
bonded.

The provisions for reimbursement of 
costs contained in section 3340.8 have 
been deleted from the final rulemaking. 
This very complicated issue needs 
further study before a final decision is 
made on how cost recovery will be 
applied to the outer continental shelf. If 
it is decided that cost recovery should 
be applied, the regulations of this part 
will be amended.

Editorial changes and corrections 
have been made throughout the 
rulemaking as necessary.

The principal authors of this final 
rulemaking are William J. Quinn, 
Division of Minerals Program
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Development and Analysis, Hans L. 
Larsen and Chris Oynes, Division of 
Mineral Resources, Robert C. Bruce, 
Office of Legislation and Regulatory 
Management, all of the Bureau of Land 
Management, and Sandra E. Seim, staff 
assistant to the Assistant Secretary for 
Land and Water Resources.

It is hereby determined that the 
publication of this document is not a 
major Federal action significantly 
affecting the quality of the human 
environment and that no detailed 
statement pursuant to section 102(2)(C) 
of the National Environmental Policy 
Act of 1969 (42 U.S.C. 4332(2)(C}) is 
required.

The Department of the Interior has 
determined that this document is not a 
significant regulatory action requiring 
the preparation of a regulatory analysis 
under Executive Order 12044 and 43 
CFR Part 14.

Under the authority of the Outer 
Continental Shelf Lands Act, as 
amended (43 U.S.C. 1331 et seq.), Part 
3300, Group 3300, Subchapter C, and 
Part 2880, Subchapter B, Chapter II, Title 
43 of the Code of Federal Regulations 
are amended as set forth below.
G uy R. Martin,
Assistant Secretary o f the Interior.
June 25,1979.

PART 2880 [Amended]

1. Part 2880 is amended by the 
deletion of subpart 2883.

2. Part 3300 is revised to read as 
follows:

Group 3300—Outer Continental Shelf 
Minerals and Rights-of-way 
Management

PART 3300— OUTER CONTINENTAL  
SHELF MINERALS AND RIGHTS-OF- 
WAY MANAGEMENT, GENERAL

Subpart 3300— Outer Continental Shelf 
Minerals and Rights-of-way Management, 
General.

Sec.
3300.0- 1 Purpose.
3300.0- 2 Policy.
3300.0- 3 Authority.
3300.0- 5 Definitions.
3300.0- 6 Cross references.
3300.1 Leasing maps and diagrams.
3300.2 Information to States.
3300.3 Helium.
3300.4 Payment.
Subpart 3310— Leasing Program
3310.0- 5 Definitions.
3310.1 Receipt and consideration of 

nominations; public notice and 
participation.

3310.2 Review by State and local 
governments.

3310.3 Periodic consultation with interested 
parties.

3310.4 Consideration of Coastal Zone 
Management programs.

Subpart 3312— Reports From Federal 
Agencies
3312.1 General.
Subpart 3313— Call for Nominations and 
Comments
3313.1 Nominations of tracts.
3313.2 Tracts near Coastal States.
Subpart 3314— Tentative Tract Selection
3314.1 General.
3314.2 Tract size.
Subpart 3315— Lease Sales
3315.1 Proposed Notice of Sale.
3315.2 State comments.
3315.3 Department of Energy review.
3315.4 Notice of sale.
Subpart 3316— Issuance of Leases
3316.1 Qualifications of lessees.
3316.2 Lease term.
3316.3 Joint bidding provisions.
3316.3- 1 Definitions.
3316.3- 2 Joint bidding requirements.
3316.3- 3 Chargeability for production.
3316.3- 4 Bids disqualified.
3316.4 Submission of bids.
3316.5 Award of lease.
3316.6 Lease form.
3316.7 Dating of leases.

Subpart 3317— Rentals and Royalties
3317.1 Rentals.
3317.2 Royalties.
3317.3 Minimum royalty.
3317.4 Effect of suspensions on royalty and 

rental.
Subpart 3318— Bonding
3318.1 Acceptable bonds.
3318.2 Form of bond.
3318.3 Additional bonds.

Subpart 3319— Assignments, Transfers, 
and Extensions
3319.1 Assignments of leases or interests in 

leases.
3319.2 Requirements for filing of transfers.
3319.3 Attorney General review.
3319.4 Separate filings for assignments.
3319.5 Effect of assignment of a particular 

tract.
3319.6 Extension of lease by drilling or well 

reworking operations.
3319.7 Directional drilling.
3319.8 Compensatory payments as 

production.
3319.9 Effect of suspension on lease term. 
Subpart 3320— Termination of Leases
3320.1 Relinquishment of leases or parts of 

leases.
3320.2 Cancellation of leases.
Subpart 3321— Section 6 Leases
3321.1 Effect of regulations on leases.
3321.2 Leases of other minerals.

Subpart 3331— Studies

Sec.
3331.1 Environmental studies.
Subpart 3340— Grants of Pipeline Rights-of- 
way on the Outer Continental Shelf
3340.0- 1 Purpose.
3340.0- 2 Policy.
3340.0- 5 Definitions.
3340.1 Nature of grant.
3340.2 Application procedures.
3340.2- 1 Application content.
3340.2- 2 Approval action.
3340.3 Construction.
3340.4 Assignment of right-of-way grant
3340.5 Relinquishment of right-of-way grant
3340.6 Change of use.
3340.7 Bonding.

Appendix A—Suggested Bid Form. 
Appendix B—Required Joint Bidder’s 

Statement
Authority: 43 U.S.C. 1331 et seq.

Subpart 3300— Outer Continental Shelf 
Mineral and Rights-of-way 
Management, General

§ 3300.0-1 Purpose.

The purpose of these regulations is to 
establish the procedures under which 
the Secretary of the Interior will 
exercise the authority granted to 
administer a leasing program for 
minerals and grant rights-of-way on the 
submerged lands of the Outer 
Continental Shelf.

§ 3300.0-2 Policy.

The management of Outer Continental 
Shelf resources is to be conducted in 
accordance with the findings, purposes 
and policy directions provided by the 
Outer Continental Shelf Lands Act '  
Amendments of 1978 (43 U.S.C. 1332, 
1801,1802), and other Executive, 
legislative judicial and Departmental 
guidance. The Secretary of the Interior 
shall consider available environmental 
information in making decisions 
affecting Outer Continental Shelf 
resources.

§ 3300.0-3 Authority.

The Outer Continental Shelf Lands 
Act as amended, (43 U.S.C. § 1331 et 
seq.) authorizes the Secretary of the 
Interior to issue, on a competitive basis, 
leases for oil and gas, sulphur, 
geopressured-geothermal and associated 
resources, and other minerals in 
submerged lands of the Outer 
Continental Shelf. The act authorizes the 
Secretary of the Interior to grant rights- 
of-way through the submerged lands of 
the Outer Continental Shelf. The Energy 
Policy and Conservation Act of 1975 (42 
U.S.C. 6213), prohibits joint bidding by 
major oil and gas producers.
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§ 3300.0-5 Definitions.
As used in this part, the term:
(a) "Act” refers to the Outer 

Continental Shelf Lands Act of August 7, 
1953 (43 U.S.C. 1331 et seq.) as amended.

(b) “Director” means the Director, 
Bureau of Land Management

(c) "OCS” means the Outer 
Continental Shelf, as that term is 
defined in 43 U.S.C. 1331(a).

(d) “Secretary” means the Secretary 
of the Interior.

(e) “Bureau” means the Bureau of 
Land Management.

(f) “Coastal zone” means the coastal 
waters (including the lands therein and 
thereunder) and the adjacent shorelands 
(including the waters therein and 
thereunder), strongly influenced by each 
other and in proximity to the shorelines 
of the several coastal States, and 
includes islands, transition and 
intertidal areas, salt marshes, wetlands, 
and beaches, which zone extends 
seaward to the outer limit of the United 
States territorial sea and extends inland 
from the shore lines to the extent 
necessary to control shorelands, the 
uses of which have a direct and 
significant impact on the coastal waters, 
and the inward boundaries of which 
may be identified by the several coastal 
States, pursuant to the authority of 
section 305(b)(1) of the Coastal Zone 
Management Act of 1972 (16 U.S.C. 
1454(b)(1));

(g) “Affected State” means, with 
respect to any program, plan, lease sale, 
or other activity, proposed, conducted, 
or approved pursuant to the provisions 
of the act, any State—

(1) the laws of which are declared, 
pursuant to section 4(a)(2) of the act, to 
be the law of the United States for the 
portion of the Outer Continental Shelf 
on which such activity is, or is proposed 
to be conducted;

(2) which is, or is proposed to be, 
directly connected by transportation 
facilities to any artificial island or 
structure referred to in section 4(a)(1) of 
the act;

(3) which is receiving, or in 
accordance with the proposed activity 
will receive, oil for processing, refining, 
or transshipment which was extracted 
from the Outer Continental Shelf and 
transported directly to such State by 
means of vessels or by a combination of 
means including vessels;

(4) which is designated by the 
Secretary as a State in which there is a 
substantial probability of significant 
impact on or damage to the coastal, 
marine, or human environment, or a 
State in which there will be significant 
changes in the social, governmental, or 
economic infrastructure, resulting from

the exploration, development, and 
production of oil and gas anywhere on 
the Outer Continental Shelf; or

(5) in which the Secretary finds that 
because of such activity there is, or will 
be, a significant risk of serious damage, 
due to factors such as prevailing winds 
and currents, to the marine or coastal 
environment in the event of any oilspill, 
blowout, or release of oil or gas from 
vessels, pipelines, or other 
transshipment facilities;

(h) “Marine environment” means the 
physical, atmospheric, and biological 
components, conditions, and factors 
which interactively determine the 
productivity, state, conditions, and 
quality of the marine ecosystem, 
including the waters of the high seas, the 
contiguous zone, transitional and 
intertidal areas, salt marshes, and 
wetlands within the coastal zone and on 
the Outer Continental Shelf;

(i) “Coastal environment" means the 
physical atmospheric, and biological 
components, conditions, and factors 
which interactively determine the 
productivity, state, conditions, and 
quality of the terrestrial ecosystem from 
the shoreline inward to the boundaries 
of the coastal zone;

(j) “Human environment” means the 
physical, social, and economic 
components, conditions, and factors 
which interactively determine the state, 
condition, and quality of living 
conditions, employment, and health of 
those affected, directly or indirectly, by 
activities occurring on the Outer 
Continental Shelf;

(k) “Mineral” includes oil, gas, 
sulphur, geopressured-geothermal and 
associated resources, and such other 
minerals as are disposable under 
mineral laws applicable to the public 
lands.

(l) “Authorized officer” means any 
person authorized by law or by 
delegation of authority to or within the 
Bureau of Land Management to perform 
the duties described in this part

§ 3300.0-6 Cross references.

(a) For Geological Survey regulations 
governing exploration, development and 
production on leases, see 30 CFR 250 et 
seq.

(b) For multiple use conflicts see the 
Environmental Protection Agency listing 
of ocean dumping sites—40 CFR 228.

(c) For related National Oceanic and 
Atmospheric Administration program« 
see:

(1) Marine sanctuary regulations, 15 
CFR 922;

(2) Fishermen’s Contingency Fund, 50 
CFR 296;

(3) Coastal Energy Impact Program, 15 
CFR 931;

(d) For Federal Maritime Commission 
regulations on the oil spill liability of 
vessels, see 46 CFR 544.

(e) For Coast Guard regulations on oil 
spill liability of operators, see 33 CFR 
135-6.

(f) For Coast Guard regulations on 
port access routes, see 33 CFR 164.

(g) For compliance with the National 
Environmental Policy Act, see 40 CFR 
1500-08.

(h) For Department of Transportation 
regulations on offshore pipeline 
facilities, see 49 CFR 195.

(i) For Department of Defense 
regulations on military activities on 
offshore areas, see 32 CFR 252.

§ 3300.1 Leasing maps and diagrams
(a) Any area of the OCS which has 

been appropriately platted as provided 
in paragraph (b) of this section, is 
subject to lease for any mineral not 
included in a subsisting lease issued 
under the act or meeting the 
requirements of subsection (a) of section 
6 of the act. Before any lease is offered 
or issued an area may be (1) withdrawn 
from disposition pursuant to section 
12(a) of the act, or (2) designated as an 
area or part of an area restricted from 
operation under section 12(d) of the act.

(b) The Bureau shall prepare leasing 
maps and official protraction diagrams 
of areas of the OCS. The areas included 
in each mineral lease shall be in 
accordance with the appropriate leasing 
map or official protraction diagram.

§ 3300.2 Information to States.
(a) The information covered in this 

subsection is prepared by or directly 
obtained by the Director. Such 
information is typically not considered 
to be proprietary or privileged, with the 
primary exception of specific tract 
nominations by industry received in 
response to a Call for Nominations and 
Comments issued by the Secretary. All 
other proprietary and privileged 
information is obtained by or under the 
control of the U.S. Geological Survey 
which is responsible for its release in 
accordance with its regulations (see 30 
CFR 250, 251, 252).

(b) The Director, in conjunction with 
the Director, U.S. Geological Survey, 
shall prepare an index to OCS 
information (see 30 CFR 252.5). The 
index shall list all relevant actual or 
proposed programs, plans, reports, 
environmental impact statements, 
nominations information, environmental 
study reports, lease sale information 
and any similar type of relevant 
information including, modifications,
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comments and revisions, prepared by or 
directly obtained by the Director under 
the act. The index shall be sent on a 
regular basis to affected States and, 
upon request, it shall be sent to any 
affected local government. The public 
shall be informed of the availability of 
the index.

(c) Upon request, the Director shall 
transmit to affected States, local 
governments or the public, a copy of any 
information listed in the index which is 
subject to the control of the Bureau in 
accordance with the requirements and 
subject to the limitations of the Freedom 
of Information Act (5 U.S.C. 552) and 
regulations implementing said Act, and 
the regulations contained in 43 CFR Part 
2, except as provided in (d) below.

[d) Upon request, the Director shall 
provide relative indications of interest 
ontracts nominated as well as any 
comments filed in response to a Call for 
Nominations and Comments for a 
proposed sale. However, no information 
transmitted shall identify any particular 
tract with the name of any particular 
party so as not to compromise the 
competitive position of any participants 
in the nominating process.

§3300.3 Helium.
(a) Each lease issued or continued 

under these regulations shall be subject 
to a reservation by the United States, 
under section 12(f) of the act, of the 
ownership of and the right to extract 
helium from all gas produced from the 
leased area.

(b) In case the United States elects to 
take the helium, the lessee shall deliver 
all gas containing helium, or the portion 
of gas desired, to the United States at 
any point on the leased area or at an 
onshore processing facility. Delivery 
shall be made in the manner required by 
the United States to such plants or 
reduction works as the United States 
may provide.

(c) The extraction of helium shall not 
cause a reduction in the value of the 
lessee’s gas or any other loss for which 
he is not reasonably compensated, 
except for the value of the helium 
extracted. The United States shall 
determine the amount of reasonable 
compensation. The United States shall 
have the right to erect, maintain and 
operate on the leased area any and all 
reduction works and other equipment 
necessary for the extraction of helium. 
The extraction of helium shall not cause 
substantial delays in the delivery of 
natural gas produced to the purchaser of 
that gas.

§ 3300.4 Payment
(a) Payments of bonuses, including 

deferred bonuses, first year’s rental, 
other payments due upon lease 
issuance, filing charges and fees, annual 
rentals and costs for grants of pipeline 
rights-of-way shall be made to the 
manager of the appropriate OCS field 
office. All payments shall be made by 
cash, check or bank draft payable to the 
Bureau of Land Management, unless 
otherwise directed by the Secretary.

(b) All other payments required by a 
lease or the regulations in this part shall 
be payable to the United States 
Geological Survey.

Subpart 3310— Leasing Program

§ 3310.0-5 Definitions.
As used in this subpart, the term— 

“Affected State” and “affected States” 
means Maine, New Hampshire, 
Massachusetts, Rhode Island, 
Connecticut, New York, New Jersey, 
Pennsylvania, Delaware, Maryland, 
Virginia, North Carolina, South 
Carolina, Georgia, Florida, Alabama, 
Mississippi, Louisiana, Texas,
California, Oregon, Washington, and 
Alaska.

§ 3310.1 Receipt and consideration of 
nominations; public notice and 
participation.

(a) During preparation of a proposed 
5-year leasing program, the Secretary 
shall invite and consider suggestions 
and relevant information for such 
program from Governors of affected 
States, local government, industry, other 
Federal agencies, including the Attorney 
General in consultation with the Federal 
Trade Commission, and all interested 
parties, including the general public. 
This request for information shall be 
issued as a notice in the Federal 
Register. Local governments wishing to 
respond to such request shall first 
submit their responses to the Governor 
of the State in which the local 
government is located.

(b) The Secretary shall send letters to 
the Governors of the affected States 
requesting them to identify specific 
laws, goals, and policies which they 
believe should be considered by the 
Secretary in connection with the leasing 
program. The Secretary shall also 
request from the Secretary of Energy 
information on regional and national 
energy markets, on OCS production 
goals and on transportation networks.

§ 3310.2 Review by State and local 
governments.

(a)(1) The Secretary shall prepare a 
proposed leasing program. At least 60 
days prior to publication of the proposed

program in the Federal Register, a copy 
of the draft of the proposed program 
shall be forwarded to the Governor of 
each affected State for comment. The 
Governor may solicit comments from 
local governments in his or her State 
which the Governor determines will be 
affected by the proposed program.

(2) The Secretary shall reply in writing 
to any comment on the draft of the 
proposed program from the Governor of 
an affected State which is received at 
least 15 days prior to the submission of 
the proposed program to the Congress 
and publication in the Federal Register. 
All such correspondence between the 
Secretary and Governor of such State 
shall accompany the proposed program 
when it is submitted to the Congress.

(b) The proposed leasing program 
shall be submitted to the Governors of 
the affected States for review and 
comment at the time it is submitted to 
the Congress and the Attorney General 
and published in the Federal Register. 
The Governor of an affected State shall, 
upon request from any local government 
affected by the program, submit a copy 
of the proposed program to such local 
government. Comments and 
recommendations on any aspect of the 
proposed program may be submitted by 
a State or local government to the 
Secretary within 90 days after the date 
of its publication in the Federal Register. 
Comments and recommendations from 
local governments shall be submitted 
first to the Governor of the State in 
which the local government is located.

(c) At least 60 days prior to approving 
the final leasing program and any later 
significant revision, the Secretary shall 
submit it to the President and the 
Congress, together with any comments. 
The Secretary shall indicate in such 
submission why any specific 
recommendation of the Attorney 
General or of a State or local 
government was not accepted.

§ 3310.3 Periodic consultation with 
interested parties.

The Secretary shall provide for 
periodic consultation with State and 
local governments, existing and 
potential oil and gas lessees and 
permittees, and representatives of other 
individuals or organizations engaged in 
any activity in or on the OCS, including 
those involved in fish and shellfish 
recovery, and recreational activities. 
This consultation shall take place 
primarily through appropriate public 
notice as described in § § 3310.1 and
3310.2 and through the OCS Advisory 
Board and its committees, on a regional 
and national basis. Meetings of the OCS 
Advisory Board shall be held on specific
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issues as required by the Board's 
charter.

§ 3310.4 Consideration of coastal zone 
management program.

In the development of the leasing 
program, consideration shall be given to 
the coastal zone management program 
being developed or administered by an 
affected coastal State under section 305 
or 306 of the Coastal Zone Management 
Act of 1972 as amended, (16 U.S.C. 1454, 
1455). Information concerning the 
relationship between a State’s coastal 
zone management program and OCS oil 
and gas activity shall be requested from 
the Governors of the affected coastal 
States and from the Secretary of 
Commerce prior to the development of 
the proposed leasing program at the 
time information is requested under 
§ 3310.1 of this title.

Subpart 3312— Reports From Federal 
Agencies

§ 3312.1 General.
For oil and gas lease sales shown in 

an approved leasing schedule and as the 
need arises for other mineral leasing, the 
Director shall request the Director, 
Geological Survey, to prepare a report 
describing the general geology and 
potential mineral resources of the area 
under consideration. The Director shall 
request other interested Federal 
agencies to prepare reports describing, 
to the extent known, any other valuable 
resources contained within the general 
area and the potential effect of mineral 
operations upon the resources or upon 
the total environment or other uses of 
the area.

Subpart 3313— Call for Nominations 
and Comments

§ 3313.1 Nominations of tracts.
(a) The Director may receive and 

consider tract nopiinations or requests 
describing areas and expressing an 
interest in leasing of minerals.

(b) In accordance with an approved 
program and schedule for the leasing of 
lands which may contain oil and gas, 
the Director shall issue Calls for 
Nominations and Comments on tracts 
for the leasing of such minerals in 
specified areas. The Call for 
Nominations and Comments shall be 
published in the Federal Register and 
may be published in other publications 
as desirable. Nominations and 
comments on tracts shall be addressed 
to the manager of the appropriate OCS 
office, with copies to the Director and to 
the Director and the Regional 
Conservation manager of the Geological 
Survey. The Director shall also request

comments on tracts which should 
receive special concern and analysis.
For an oil and gas lease sale call area, 
the Director may request comments 
concerning geological conditions, 
including bottom hazards; 
archaeological or cultural sites on the 
seabed or nearshore; multiple uses of 
the proposed leasing area, including 
navigation, recreation and fisheries; and 
other socioeconomic, biological and 
environmental information.

§ 3313.2 Tracts near Coastal States.

(a) At the time nominations are 
solicited for leasing of tracts within 3 
geographical miles of the seaward 
boundary of any coastal State, the 
Secretary shall provide the Governor of 
that State information required under 
section 8(g)(1) of the act. The Director 
shall furnish information identifying the 
areas for leasing as well as all relevant 
available environmental data for such 
areas (see 30 CFR 251.14).

(b) After receipt of nominations for 
tracts within the area described in (a) 
hereof, the Secretary shall inform the 
Governor of those tracts that are to be 
given further consideration for leasing. 
The Secretary shall enter into 
consultation with the Governor to 
determine whether the area may contain 
oil or gas pools or fields underlying both 
the OCS and lands subject to the 
jurisdiction of the State.

(c) After selection for leasing of those 
tracts which may have oil or gas pools 
or fields underlying both the OCS and 
lands under State jurisdiction, the 
Secretary shall offer the Governor an 
opportunity to enter into an agreement 
for the equitable disposition of revenues 
from such tracts under section 8(g)(2) of 
the act.

(d) If no agreement can be reached 
within 90 days of the Secretary’s offer, 
the tracts may be leased and all 
revenues deposited in a separate 
Treasury account pending equitable 
disposition of the revenues under 
sections 8(g) (3) and (4) of the act.

Subpart 3314— Tentative Tract 
Selection

§ 3314.1 General.

(a) The Director, in consultation with 
the Director, Geological Survey and 
other appropriate Federal agencies, shall 
recommend to the Secretary tracts for 
further environmental analysis and 
consideration for leasing. The Director, 
on his or her own motion, in 
consultation with the Director,
Geological Survey, may include in the 
recommendation tracts which have not 
been nominated. In making a

recommendation, the Director shall 
consider all available environmental 
information, multiple-use conflicts, 
resource potential, industry interest and 
other relevant information. Comments 
received from States and local 
governments and interested parties in 
response to Calls for Nominations and 
Comments shall be considered in 
making recommendations.

(b) After tracts have been tentatively 
selected, the Director shall evaluate 
fully the potential effect of leasing on 
the human, marine and coastal 
environments, and develop measures to 
mitigate adverse impacts, including 
lease stipulations. The views and 
recommendations of Federal agencies, 
State agencies, local governments, 
organizations, industries, and the 
general public shall be utilized, as 
appropriate. The Director may hold 
public hearings on the environmental 
analysis after appropriate notice.

(c) In general, the Director shall seek 
to inform the public as soon as possible 
of tract additions or deletions that occur 
after the tentative selection of tracts.

§ 3314.2 Tract size.

A tract selected for leasing shall 
consist of a compact area not exceeding 
5760 acres, unless the authorized officer 
finds that a larger area is necessary to 
comprise a reasonable economic 
production unit.

Subpart 3315— Lease Sales

§ 3315.1 Proposed Notice of Sale.

(a) The Director shall in consultation 
with appropriate Federal agencies 
develop measures, including lease 
stipulations and conditions, to mitigate 
adverse impacts on the environments. 
For oil and gas lease sales, appropriate 
proposed stipulations and conditions 
shall be contained in the proposed 
notice of lease sale.

(b) A proposed notice of lease sale 
shall be submitted to the Secretary for 
approval. All comments and 
recommendations received and the 
Director’s findings or actions thereon, 
shall also be forwarded to the Secretary.

(c) Upon approval by the Secretary, 
the proposed Notice of Sale shall be sent 
to the Governor of any affected State 
and be published in the Federal 
Register.

§ 3315.2 State comments.

(a) Within 60 days after notice of a 
proposed lease sale, a Governor of any 
affected State or any affected local 
government in such State may submit 
recommendations to the Secretary 
regarding the size, timing or location of
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the proposed lease sale. Prior to 
submitting recommendations to the 
Secretary, any affected local 
government shall forward such 
recommendation to the Governor.

(b) The Secretary shall accept such 
recommendations of the Governor and 
may acdept recommendations of any 
affected local government if he 
determines, after having provided the 
opportunity for consultation, that they 
provide for a reasonable balance 
between the national interest and the 
well-being of the citizens of the affected 
State. A determination of the national 
interest shall be based on the findings, 
purposes and policies of the act.

(c) The Secretary shall communicate 
to the Governor, in writing, the reasons 
for his determination to accept or reject 
such Governor’s recommendations, or to 
implement any alternative means 
identified in consultation with the 
Governor to provide for a reasonable 
balance between the national interest 
and the well-being of the citizens of the 
affected State.

§ 3315.3 Department of Energy review.
The Secretary shall allow 30 days for 

review of the lease terms and conditions 
by the Secretary of Energy, unless there 
is an agreement that a shorter period 
provides a reasonable opportunity for 
review.

§3315.4 Notice of sale.
(a) Upon approval of the Secretary, 

the Director shall publish the notice of 
lease sale in the Federal Register as the 
official publication, and may publish the 
notice in other publications. The 
publication in the Federal Register shall 
be at least 30 days prior to the date of 
the sale. The notice shall state the place 
and time at which bids shall be filed, 
and the place, date and hour at which 
bids shall be opened. The notice shall 
contain a description of the areas to be 
offered for lease and any stipulations, 
terms and conditions of the sale.

(b) Tracts shall be offered for lease by 
competitive sealed bidding under 
conditions specified in the notice of 
lease sale and in accordance with all 
applicable laws and regulations. 
Suggested formats for bidder 
submissions and joint bidder’s 
statements appear in Appendix A and B 
of this part.

(c) The notice of lease sale shall 
contain a reference to the OCS lease 
form which shall be issued to successful 
bidders.

(d) With the approval of the Secretary, 
the Director may defer any part of the 
payment of the cash bonus according to 
a schedule announced at the time of the

notice of lease sale. Payment shall be 
made no later than 5 years after the date 
of the lease sale. The schedule shall 
contain provisions for guaranteed 
payment of a deferred bonus.

(e) In order to obtain statistical 
information to determine which bidding 
alternatives best accomplish the 
purposes and policies of the act, the 
Director may, until September 18,1983, 
require each bidder to submit bids for 
any OCS area in accordance with more 
than one of the bidding systems 
described in section 8(a)(1) of the act.
No more than 10 percent of the tracts 
offered each year shall contain such a 
requirement. Leases may be awarded 
using a bidding alternative selected at 
random for statistical purposes, if it is 
otherwise consistent with the purposes 
and policies of the act.

Subpart 3316— Issuance of Leases

§ 3316.1 Qualifications of lessees.

(a) In accordance with section 8 of the 
act, leases shall be awarded only to the 
highest responsible qualified bidder.

(b) Mineral leases issued pursuant to 
section 8 of the act may be held only by:
(1) citizens and nationals of the United 
States, (2) aliens lawfully admitted for 
permanent residence in the United 
States as defined in 8 U.S.C. 1101(a)(20);

■ (3) private, public or municipal 
corporations organized under the laws 
of the United States or of any State or of 
the District of Columbia or territory 
thereof, or (4) associations of such 
citizens, nationals, resident aliens, or 
private, public, or municipal 
corporations, States, or political 
subdivisions of States.

§ 3316.2 Lease term.

(a) All oil and gas leases shall be 
issued for an initial period of 5 years, or 
not to exceed 10 years where the 
authorized officer finds that such longer 
period is necessary to encourage 
exploration and development in areas 
because of unusually deep water or 
other unusually adverse conditions.

(b) An oil and gas lease shall continue 
after such initial period for as long as oil 
or gas is produced from the lease in 
paying quantities, or drilling or well 
reworking operations as approved by 
the Secretary are conducted. The term of 
an oil and gas lease is subject to further 
extension as provided in § 3319.9 of this 
title.

(c) Sulphur leases shall be issued for a 
term not to exceed 10 years and so long 
thereafter as sulphur is produced from 
the leasehold in paying quantities, or 
drilling, well reworking, plant 
construction, or other operations for the

production of sulphur, as approved by 
the Secretary, are conducted thereon.

(d) Other minerals leases shall be 
issued for such term as may be 
prescribed at the time of offering the 
leases in the notice of lease sale.

§ 3316.3 Joint Bidding Provisions.

§ 3316.3-1 Definitions.

The following definitions shall be 
applicable to § 3316.3 of this title: ,

(a) “Single bid" means a bid 
submitted by one person for an oil and 
gas lease under section 8(a) of the act.

(b) “Joint bid” means a bid submitted 
by two or more persons for an oil and 
gas lease under section 8(a) of the act.

(c) “Average Daily Production" is the 
total of all production in an applicable 
production period which is chargeable 
under § 3316.3-3 of this title divided by 
the exact number of calendar days in 
the applicable production period.

(d) “Barrel” means 42 United States 
gallons.

(e) “Crude Oil” means a mixture of 
liquid hydrocarbons including 
condensate that exists in natural 
underground reservoirs and remains 
liquid at atmospheric pressure after 
passing through surface separating 
facilities, but does not include liquid 
hydrocarbons produced from tar sand, 
gilsonite, oil shale, or coal.

(f) “An Economic Interest" means any 
right to, or any right dependent upon, 
production of crude oil, natural gas, or 
liquefied petroleum products and shall 
include, but not be limited to, a royalty 
interest, or overriding royalty interest, 
whether payable in cash or in kind, a 
working interest, a net profits interest, a 
production payment, or a carried 
interest.

(g) “LiquefiedPetroleum  Products" 
means natural gas liquid products 
including the following: ethane, propane, 
butane, pentane, natural gasoline, and 
other natural gas products recovered by 
a process of absorption, adsorption, 
compression, or refrigeration cycling, or 
a combination of such processes.

(h) “Natural Gas "means a mixture of 
hydrocarbons and varying quantities of 
nonhydrocarbons that exist in the 
gaseous phase.

(i) “Oil and Gas L ease” means an oil 
and gas lease either offered or issued 
pursuant to the provisions of the act.

(j) “Owned” means'.
(1) With respect to crude oil—having 

either an economic interest in or a 
power of disposition over the production 
of crude oil;

(2) With respect to natural gas— 
having either an economic interest in or
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a power of disposition over the 
production of natural gas; and

(3) With respect to liquefied 
petroleum products—having either an 
economic interest in or a power of 
disposition over any liquefied petroleum 
product at the time of completion of the 
liquefaction process.

(k) “Prior Production Period” means 
the continuous six month period of 
January 1 through June 30 preceding 
November 1 through April 30 for joint 
bids submitted during the six month 
bidding period from November 1 through 
April 30, and means the continuous six 
month period of July 1 through 
December 31 preceding May 1 through 
October 31 for joint bids submitted 
during the six month bidding period 
from May 1 through October 31.

(l) "Production"—(1) o f crude oil 
means the volume of crude oil produced 
worldwide from reservoirs during the 
prior production period. The amount of 
such crude oil production shall be 
established by measurement of volumes 
delivered at the point of custody 
transfer (e.g., from storage tanks to 
pipelines, trucks, tankers, or other media 
for transport to refineries or terminals) 
with adjustments for

(1) Net differences between opening 
and closing inventories, and

(ii) Basic sediment and water;
(2) O f natural gas means the volume 

of natural gas produced worldwide from 
natural oil and gas reservoirs during the 
prior production period, with 
adjustments, where applicable, to reflect

(i) The volume of gas returned to 
natural reservoirs; and

(ii) The reduction of volume resulting 
from the removal of natural gas liquids 
and nonhydrocarbon gases.

(3) O f liquefied petroleum peoducts 
means the volume of natural gas liquids 
produced from reservoir gas and 
liquefied at surface separators, field 
facilities, or gas processing plants 
worldwide during the prior production 
period; these liquefied petroleum 
products include the following:

(i) Condensate—natural gas liquids 
recovered from gas well gas (associated 
and non-associated) in separators or 
field facilities;

(ii) Gas Plant Products—natural gas 
liquids recovered from natural gas in gas 
processing plants and from field 
facilities. Gas plant products shall 
include the following as classified 
according to the standards of the 
Natural Gas Processors Association 
(NGPA) or the American Society for 
Testing and Materials (ASTM):

(A) Ethane—C^H®
(B) Propane—C ^ ®

(C) Butane—C T i10 includlng aU product*
covered by NGPA specifications for commercial butane*

(1) Isobutane,
(2) Normal butane,
(«?) Other butanes—all butanes not 

included as isobutane or normal butane;
(D) Butane-Propane Mixtures—All 

products covered by NGPA 
specifications for butane-propane 
mixtures;

(E) Natural Gasoline—A mixture of 
hydrocarbons extracted from natural 
gas, which meet vapor pressure, end 
point, and other specifications for 
natural gasoline set by NGPA;

(F) Plant Condensate—A natural gas 
plant product recovered and separated 
as a liquid at gas inlet separators or 
scrubbers in processing plants or field 
facilities; and

(G) Other Natural Gas Plant Products 
meeting refined product standards (i.e., 
gasoline, kerosene, distillate, etc.).

(m) "Six Month Bidding Period” 
means the six month period of time

(1) From May 1 through October 31; or
(2) From November 1 through April 30, 

respectively.

§ 3316.3-2 Joint bidding requirements.
(a) Any person who submits a joint 

bid for any oil and gas lease during a 6 
month bidding period shall have filed 
under oath with the Director a 
Statement of Production of crude oil, 
natural gas, and liquefied petroleum 
products, hereinafter referred to as a 
Statement of Production, no later than 
45 days prior to the commencement of 
the applicable six month bidding period, 
except that for the bidding period of 
November 1,1978, through April 30,
1979, no joint bid may be considered at 
any sale unless statements of production 
from all parties to that bid have been 
received in the office of the Director, 
Bureau of Land Management (Attention 
722), Washington, D.C. 20240, by close of 
business on Friday before the sale. 
Statements of Production shall be filed 
with the Director, Bureau of Land 
Management (attention 722), 
Washington, D.C. 20240. A Statement of 
Production shall state whether or not the 
person filing the Statement of 
Production was chargeable in 
accordance with § 3316.3-3 of this title 
with an average daily production in 
excess of 1.6 million barrels of crude oil, 
natural gas, and liquefied petroleum 
products for the prior production period. 
The Director shall, no less than semi
annually, publish in the Federal Register 
a “List of Restricted Joint Bidders,” to be 
effective immediately upon publication 
and to continue in force and effect until 
a subsequent list is published. The List 
of Restricted Joint Bidders shall be made

up of those persons who in the judgment 
of the Director, based on information 
available to him, including, but not 
limited to, sworn Statements of 
Production, are chargeable under 
§ 3316.3-3 of this title with an average 
daily production in excess of 1.6 million 
barrels of crude oil, natural gas, and 
liquefied petroleum products for the 
prior production period.

(b) When a person is placed on the 
List of Restricted Joint Bidders the 
Director shall serve that person either 
personally or by certified mail, return 
receipt requested, with a copy of the 
Director’s Order placing that person on 
the List of Restricted Joint Bidders. Any 
appeal from that Order or from an 
adverse effect of that Order shall be 
made in accordance with the provisions 
of 43 CFR Part 4*

(c) The submission of a Statement of 
Production or of a detailed Report of 
Production under § 3316.4(g) of this title 
which misrepresents the chargeable 
production of the reporting person shall 
constitute failure to comply with these 
regulations and any lease awarded in 
reliance on that Statement or Report of 
Production may be canceled, pursuant to 
section 8(o) of the act and regulations 
issued thereunder as having been 
obtained by fraud or misrepresention.

(d) The Secretary may exempt a 
person from the provisions of § § 3316.3- 
2(a), 3316.3-4, 3316.4(g) and 3319.1(b) of 
this title if it is found, on the record, 
after an opportunity for an agency 
hearing, that lands being offered have 
extremely high cost exploration and 
development problems and that 
exploration and development will not 
occur on such lands unless the 
exemption is granted.

§ 3316.3-3 Changeability for production.

(a) As used in this section the 
following definitions shall control:

(1) “Person"means a natural person 
or company.

(2) "Company" means a corporation, a 
partnership, an association, a joint-stock 
company, a trust, a fund, or any group of 
persons whether incorporated or not; it 
also means any receiver, trustee in 
bankruptcy, or similar official acting for 
such a company.

(3) "Subsidiary" means a company 50 
percent or more of whose stock or other 
interest having power to vote for the 
election of directors, trustees, or other 
similar controlling body of the company 
is directly or indirectly owned, 
controlled, or held with the power to 
vote by another company; a subsidiary 
shall be deemed a subsidiary of the 
other company owning, controlling, or
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holding 50 percent or more of the stock 
or other voting interest.

(4) “Security or securities" means any 
note, stock, treasury stock, bond, 
debenture, evidence of indebtedness, 
certificate of interest or participation in 
any profit-sharing agreement, collateral- 
trust certificate, pre-organization 
certificate or subscription, transferable 
share, investment contract, voting-trust 
certificate, certificate of deposit for a 
security, fractional undivided interest in 
oil, gas, or other mineral rights, or, in 
general, any interest or instrument 
commonly known as a “security” or any 
certificate of interest or participation in, 
temporary or interim certificate for, 
receipt for, guarantee of, or warrant or 
right to subscribe to or purchase any of 
the foregoing.

(b) A person filing a Statement of 
Production under § 3316.3-2 of this title 
shall be charged with the following 
production during the applicable prior 
production period:

(1) The average daily production in 
barrels of crude oil, natural gas, and 
liquefied petroleum products which it 
owned worldwide:

(2) The average daily production in 
barrels of crude oil, natural gas, and 
liquefied petroleum products owned 
worldwide by every subsidiary of the 
reporting person;

(3) The average daily production in 
barrels of crude oil, natural gas, and 
liquefied petroleum products owned 
worldwide by any person or persons of 
which the reporting person is a 
subsidiary; and

(4) The average daily production in 
barrels of crude oil, natural gas, and 
liquefied petroleum products owned 
worldwide by any subsidiary, other than 
the reporting person, of any person or 
persons of which the reporting person is 
a subsidiary.

(c) A person filing a Statement of 
Production shall be charged with, in 
addition to the production chargeable 
under paragraph (b) of this section, but 
not in duplication thereof, its 
proportionate share of the average daily 
production in barrels of crude oil, 
natural gas, and liquefied petroleum 
products owned worldwide by every 
person: (1) Which has an interest in the 
reporting person, and (2) in which the 
reporting person has an interest, 
whether the interest referred to in 
paragraphs (c) (1) and (2) of this section 
is by virtue of ownership of securities or 
other evidence of ownership, or by 
participation in any contract, agreement, 
or understanding respecting the control 
of any person or of any person’s 
production of crude oil, natural gas, or 
liquefied petroleum products, equal to

said interest. As used in paragraph (c) of 
this section “interest” means an interest 
of at least 5 percent of the ownership or 
control of a person.

(d) All measurements of crude oil and 
liquefied petroleum products under this 
section shall be at 60° F.

(e) (1) For purposes of computing 
production of natural gas under
§ 3316.3-2 of this title, chargeability 
under this section, and reporting under 
§ 3316.4(g) of this title, 5,626 cubic feet of 
natural gas at 14.73 pounds per square 
inch (msl) shall equal one barrel.

(2) For purposes of computing 
production of liquefied petroleum 
products under § 3316.3-2 of this title, 
chargeability under § 3316.4(g) of this 
title, 1.454 barrels of natural gas liquids 
at 60° F shall equal one barrel of crude 
oil.

§ 3316.3-4 Bids disqualified.
The following bids for any oil and gas 

lease shall be disqualified and rejected 
in their entirety:

(a) A joint bid submitted by 2 or more 
persons who are on the effective List of 
Restricted Joint Bidders; or

(b) A joint bid submitted by 2 or more 
persons when 1 or more of those persons 
has not filed the required Statement of 
Production pursuant to § 3316.3-2 of this 
title for the applicable 6-month bidding 
period, or when 1 or more of those 
persons has failed or refused to file a 
detailed Report of Production when 
required to do so under § 3316.4(g) of 
this title, or

(c) A single or joint bid submitted 
pursuant to an agreement (whether 
written or oral, formal or informal, 
entered into or arranged prior to or 
simultaneously with the submission of 
such single or joint bid, or prior to or 
simultaneously with the award of the 
bid upon the tract) which provides (1) 
for the assignment, transfer, sale, or 
other conveyance of less than a 100 
percent interest in the entire tract on 
which the bid is submitted, by a person 
or persons on the List of Restricted Joint 
Bidders, effective on the date of 
submission of the bid, to another person 
or persons on the same List of Restricted 
Joint Bidders; or (2) for the assignment, 
sale, transfer or other conveyance of 
less than a 100 percent interest in any 
fractional interest in the entire tract 
(which fractional interest was originally 
acquired by the person making the 
assignment, sale, transfer or other 
conveyance, under the provisions of the 
Act) by a person or persons on the List 
of Restricted Joint Bidders, effective on 
the date of submission of the bid, to 
another person or persons on the same 
List of Restricted Joint Bidders; or (3) for

the assignment, sale, transfer, or other 
conveyance of any interest in a tract by 
a person or persons not on the List of 
Restricted Joint Bidders, effective on the 
date of submission of the bid, to 2 or 
more persons on the same List of 
Restricted Joint Bidders; or (4) for any of 
the types of conveyance described 
above in paragraph (c) (1), (2), or (3) 
where any party to the conveyance has 
not filed a Statement of Production 
pursuant to § 3316.3-2 of this title for the 
applicable 6 month bidding period. 
Assignments expressly required by law, 
regulation, lease, or stipulation to lease 
shall not disqualify an otherwise 
qualified bid; or

(d) A bid submitted by or in 
conjunction with a person who has filed 
a false, fraudulent or otherwise 
intentionally false or misleading 
Statement of Production or detailed 
Report of Production.

§ 3316.4 Submission of bids.
(a) A separate sealed bid shall be 

submitted for each tract unit bid upon as 
described in the notice of lease sale. A 
bid may not be submitted for less than 
an entire tract.

(b) Each bidder shall submit with the 
bid, a certified or cashier’s check or 
bank draft on a solvent bank, or cash, or 
any other form of payment approved by 
the Secretary for one-fifth of the amount 
of the cash bonus, unless otherwise 
stated in the Notice of Sale,

(c) If the bidder is an individual a 
statement of citizenship shall 
accompany the bid.

(d) If the bidder is an association 
(including a partnership), the bid shall 
also be accompanied by a certified copy 
of the articles of association or 
appropriate reference to the record of 
the Bureau in which such a copy has 
already been filed, with a statement as 
to any subsequent amendments.

(e) If the bidder is a corporation, the 
following information shall be submitted 
with the bid:

(1) A certified copy of the articles of 
incorporation and a copy either of the 
minutes of the'meeting of the board of 
directors or of the bylaws indicating that 
the person signing the bid has authority 
to do so, or,

(2) In lieu of such a copy, a certificate 
to that effect signed by the secretary or 
the assistant secretary of the 
corporation over the corporate seal, or 
appropriate reference to the records 
submitted to the Bureau in connection 
with which such articles and authority 
have been'previously furnished.

(3) The bid shall be executed in 
conformance with corporate 
requirements.
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(f) Bidders should be aware of the 
provisions of 18 U.S.C. 1860, prohibiting 
unlawful combination or intimidation of 
bidders.

(g) Every joint bid submitted for aijy 
oil and gas lease shall be accompanied 
by a sworn statement by each joint 
bidder stating that the bid is not 
disqualified under § 3316.3-4(c) of this 
title.

(h) To verify the accuracy of any 
statement submitted pursuant to
§ 3316.3-2 of this title and paragraph (g) 
of this section, the Director may require 
the person submitting such information 
to: (1) submit no later than 30 days after 
receipt of the request by the Director, a 
detailed Report of Production which 
shall list, in barrels, the average daily 
production of crude oil, natural gas and 
liquefied petroleum products chargeable 
to the reporting person in accordance 
with § 3316.3-3 of this title for the prior 
production period, and (2) permit the 
inspection and copying by an official of 
the Department of the Interior of such 
documents, records of production of 
crude oil, natural gas and liquefied 
petroleum products, analyses and other 
material as are necessary to 
demonstrate the accuracy of any 
statement or information upon which 
any information in any Statement of 
Production or Report of Production was 
based or from which it was derived.

(i) No bid for a lease may be 
submitted if the Secretary finds, after 
notice and hearing, that the bidder is not 
meeting due diligence requirements on 
other OCS leases.

§ 3316.5 Award of leases.
(a) Sealed bids received in response 

to the notice of lease sale shall be 
opened at the place, date and hour 
specified in the notice. The opening of 
bids is for the sole purpose of publicly 
announcing and recording the bids 
received and no bids shall be accepted 
or rejected at that time.

(b) The United States reserves the 
right to reject any and all bids received 
for any tract, regardless of the amount 
offered.

(c) In the event the highest bids are tie 
bids, the tie bidders (unless they would 
be disqualified under § 3316.1(b) of this 
title, or disqualified under § 3316.3-4 of 
this title if their bids had been joint 
bids) may file with the Director, within 
15 days after notification, an agreement 
to accept the lease jointly; otherwise all 
bids shall be rejected.

(d) Pursuant to section 8(c) of the act, 
the Attorney General may review the 
results of the lease sale prior to the 
acceptance of bids and issuance of 
leases.

(e) If the authorized officer fails to 
accept the highest bid for a lease within 
60 days after the date on which the bids 
are opened, all bids for that lease shall 
be considered rejected.

(f) Written notice of the authorized 
officer’s action shall be transmitted 
promptly to those bidders whose 
deposits have been held. If a bid is 
accepted, such notice shall transmit 3 
copies of the lease to the successful 
bidder. The bidder shall be required, not 
later than the 15th day after receipt of 
the lease to execute the lease, pay the 
first year’s rental, pay the balance of the 
"bonus bid, unless deferred, and file £f 
bond as required in § 3318.1 of this title. 
Deposits and any interest due shall be 
refunded on rejected bids.

(g) If the successful bidder fails to 
execute the lease within the prescribed 
time or otherwise comply with the 
applicable regulations the deposit shall 
be forfeited and disposed of as other 
receipts under the act.

(h) If, before the lease is executed on 
behalf of the United States, the land 
which would be subject to the lease is 
withdrawn or restricted from leasing, all 
deposits and any interest due shall be 
refunded.

(i) If the awarded lease is executed by 
an agent acting on behalf of the bidder, 
the lease shall be accompanied by 
evidence that the bidder authorized the 
agent to execute the lease. When three 
copies of the lease are executed and 
returned to the authorized officer, the 
lease shall be executed on behalf of the 
United States, and one fully executed 
copy shall be transmitted to the 
successful bidder.

(j) No lease or permit shall be issued 
for any area within 15 statute miles of 
the boundaries of the Point Reyes 
Wilderness in California unless the 
State of California allows exploration, 
development or production activities in 
the adjacent navigable waters of the 
State under section 11(h) of the act.

§ 3316.6 Lease form.
Oil and gas leases and leases for 

sulphur shall be issued on forms 
approved by the Director. Other mineral 
leases shall be issued on such forms and 
may be prescribed by the Secretary.

§ 3316.7 Dating of leases.
All leases issued under the regulations 

in this part shall be dated and become 
effective as of the first day of the month 
following the date leases are signed on 
behalf of the lessor. When prior written 
request is made, a lease may be dated 
and become effective as of the first day 
of the month within which it is so 
signed.

Subpart 3317— Rentals and Royalties 

§ 3317.1 Rentals.
(a) An annual rental shall be due and 

payable, in advance, at the rate 
specified in the oil and gas lease, on the 
first day of each lease year prior to 
discovery of oil or gas on the lease.

(b) The owner of any lease created by 
the segregation of a portion of a 
producing lease and on which 
segregated portion there is no 
production, actual or allocated, shall 
pay an annual rental for such segregated 
portion at the rate per acre specified in 
the lease. This rental shall be payable 
each lease year following the year in 
which the segregation became effective 
and prior to a discovery on such 
segregated portion.

(c) Annual rental paid in any year 
shall be in addition to, and shall not be 
credited against, any royalties due from 
production. -

(d) An annual rental on a lease for a 
mineral other than oil or gas, shall be 
due and payable, in advance, on the first 
day of each lease year prior to discovery 
in paying quantities, at a rate specified 
in the lease' form.

§ 3317.2 Royalties.
(a) Royalties on oil and gas shall be at 

the rate specified in the lease, unless the 
Secretary, in order to promote increased 
production on the leased area through 
direct, secondary or tertiary recovery 
means, reduces or eliminates any 
royalty set forth in the lease.

(b) The royalty on sulphur shall be not 
less than 5 percent of the gross 
production or value of the sulphur at the 
wellhead.

§ 3317.3 Minimum royalty.

For leases which provide for minimum 
royalty payments, each lessee shall pay 
the minimum royalty specified in the 
lease at the end of each lease year 
beginning with the first lease year 
following a discovery on the lease.

§3317.4 Effect of suspensions on royalty 
and rental.

(a) If under the provisions of 30 CFR 
250.12 (c), (d)(1), or (d)(4), the Director, 
Geological Survey, with respect to any 
lease, directs the suspension of both 
operations and production, or, with 
respect to a lease on which there is no 
producible well, directs the suspension 
of operations, no payment of rental or 
minimum royalty shall be required for or 
during the period of suspension.

(b) The lessee shall not be relieved of 
the obligation to pay rental, minimum 
royalty or royalty for or during the 
period of suspension if the Director,
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Geological Survey: (1) under the 
provisions of 30 CFR 250.12(d)(1) 
approves, at the request of a lessee, the 
suspension of operations or production, 
or both, or (2) under the provisions of 30 
CFR 250.12(d)(3) suspends any 
operation, including production.

(c) If the lease anniversary date falls 
within a period of suspension for which 
no rental or minimum royalty payments 
are required under paragraph (a) of this 
section, the prorated rentals or minimum 
royalties are due and payable as of the 
date the suspension period terminates; 
These amounts shall be computed and 
notice thereof given the lessee. The 
lessee shall pay the amount due within 
30 days after receipt of such notice. The 
anniversary date of a lease shall not 
change by reason of any period of lease 
suspension or rental royalty relief 
resulting therefrom.

Subpart 3318— Bonding

§ 3318.1 Acceptable bonds.
(a) The successful bidder, prior to the 

issuance of an oil and gas or sulphur 
lease, shall furnish the authorized officer 
a corporate surety bond in the sum of 
$50,000 conditioned on compliance with 
all the terms and conditions of the lease. 
Such bond shall not be required if the 
bidder already maintains or furnishes a 
bond in the sum of $300,000 conditioned 
on compliance with the terms of oil and 
gas and sulphur leases held by the 
bidder on the OCS for the area in which 
the lease to be issued is situated.

(b) For the purposes of this section, 
there are four areas: (1) the Gulf of 
Mexico; (2) the area offshore the Pacific 
Coast States of California, Oregon, 
Washington, and Hawaii; (3) the area 
offshore the Coast of Alaska; and (4) the 
area offshore the Atlantic Coast.

(c) A separate bond shall be required 
for each area. An operator’s bond in the 
same amount may be substituted at any 
time for the lessee’s bonds.

(d) The amount of bond coverage on 
leases for other minerals shall be 
determined by the Director at the time of 
the offer to lease and shall be stated in 
the notice of lease sale.

(e) If, as the result of a default, the 
surety on a Mineral Lease Bond makes 
payment to the United States of any 
indebtedness under a lease seemed by 
the bond, the face amount of such bond 
and the surety’s liability shall be 
reduced by the amount of such payment.

(f) A new bond in the amount of 
$300,000 shall be posted within 6 months 
or such shorter period as the authorized 
officer may direct after a default. In lieu 
of the $300,000 bond required in this 
paragraph, a separate bond for each

lease may be filed within the time 
period authorized. Failure to post a new 
bond shall, at the discretion of the 
authorized officer, be the basis of 
cancellation of all leases covered by the 
defaulted bond, except to the extent a 
separate bond in lieu of the $300,000 
bond required by this paragraph has 
been filed within the time authorized.

§3318.2 Form of bond.
All bonds furnished by a lessee or 

operator shall be in a form approved by 
the Director.

§ 3318.3 Additional bonds.
The authorized officer may require 

additional security in the form'of a 
supplemental bond or bonds or to 
increase the coverage of an existing 
bond if, after operations or production 
have begun, such additional security is 
deemed necessary.

Subpart 3319— Assignments, 
Transfers, and Extensions

§3319.1 Assignment of leases or 
interests therein.

(a) Subject to the approval of the 
authorized officer, leases, or any 
undivided interest therein, may be 
assigned in whole, or as to any officially 
designated subdivision, to anyone 
qualified under § 3310.1(b) of this title to 
hold a lease.

(b) An assignment shall be void if it is
made pursuant to any prelease 
agreement described in § 3316.3-4(c) of 
this title that would cause a bid to be 
disqualified. •

(c) Any approved assignment shall be 
deemed to be effective on the first day 
of the lease month following its filing in 
the appropriate office of the Bureau, 
unless at the request of the parties, an 
earlier date is specified in the approval.

(d) The assignor shall be liable for all 
obligations under the lease accruing 
prior to the approval of the assignment.

(e) The assignee shall be liable for all 
obligations under the lease subsequent 
to the effective date of an assignment, 
and shall comply with all regulations 
issued under the act
§ 3319.2 Requirements for filing of 
transfers.

(a)(1) All instruments of transfer of a 
lease or of an interest therein as to any 
officially designated subdivision, 
including operating rights, subleases and 
assignments of record interest, shall be 
filed in triplicate for approval within 90 
days from the date of final execution. 
They shall include a statement over the 
transferee’s own signature with respect 
to citizenship and qualifications similar 
to that required of a lessee and shall

contain all of the terms and conditions 
agreed upon by the parties thereto. 
Carried working interests, overriding 
royalty interests or payments out of 
production may be created or 
transferred without requirement for 
filing or approval.

(2) An application for approval of any 
instrument required to be filed shall not 
be accepted unless accompanied by a 
nonrefundable fee of $25. Any document 
not required to be filed by these 
regulations but submitted for record 
purposes shall be accompanied by a 
nonrefundable fee of $25 per lease 
affected. Such documents may be 
rejected at the discretion of the 
authorized officer.

(b) An attorney in fact, in behalf of the 
holder of a lease, operating rights or 
sublease, shall furnish evidence of 
authority to execute the assignment or 
application for approval and the 
statement required by § 3316.4 of this 
title.

(c) Where an assignment creates a 
segregated lease, a bond shall be 
furnished in the amount prescribed in 
§ 3318.1 of this title. Where an 
assignment does not create separate 
leases, the assignee, if the assignment so 
provides and the surety consents, may 
become a joint principal on the bond 
with the assignor.

(d) An heir or devisee of a deceased 
holder of a lease, or any interest therein, 
shall be recognized as the lawful 
successor to such lease or interest, if 
evidence of status as an heir or devisee 
is furnished in the form of: (1) a certified 
copy of an appropriate order or decree 
of the court having jurisdiction of the 
distribution of the estate or, (2) if no 
court action is necessary, the statements 
of two disinterested parties having 
knowledge of the facts or a certified 
copy of the will.

(e) In addition to the requirements of 
paragraph (d) of this section, the heirs or 
devisees shall file statements that they 
are the persons named as successors to 
the estate with evidence of their 
qualifications as provided in § 3316.4 of 
this title.

(f) In the event an heir or devisee is 
unable to qualify to hold the lease or 
interest, the heir or devisee shall be 
recognized as the lawful successor of 
the deceased and be entitled to hold the 
lease for a period of not to exceed 2 
years from the date of death of the 
predecessor in interest

(g) Each obligation under any lease 
and under the regulations in this part 
shall inure to the heirs, executors, 
administrators, successors, or assignees 
of the lessee.
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(h) Where the proposed assignment or 
transfer is by a person who, at the time 
of acquisition of an interest in the lease, 
was on the List of Restricted Joint 
Bidders, and that assignment or transfer 
is of less than the entire interest of the 
assignor or transferor, to a person or 
persons on the same List of Restricted 
Joint Bidders, the assignor or transferor 
shall file a copy, prior to approval of the 
assignment, of all agreements applicable 
to the acquisition of that lease or a 
fractional interest.

§ 3319.3 Attorney General review.

Prior to the approval of an assignment 
or transfer, the Secretary shall consult 
with and give due consideration to the 
views of die Attorney General. The 
Secretary may act on an assignment or 
transfer if the Attorney General has not 
responded to the request for 
consultation within 30 days of said 
request.

§ 3319.4 Separate filings for assignments.

A separate instrument of assignment 
shall be filed for each lease. When 
transfers to the same person, 
association or corporation, involving 
more than one lease are filed at the 
same time for approval, one request for 
approval and one showing as to the 
qualifications of the assignee shall be 
sufficient.

§ 3319.5 Effect of assignment of 
particular tract.

(a) When an assignment is made of all 
the record title to a portion of the 
acreage in a lease, the assigned and 
retained portions become segregated 
into separate and distinct leases. In such 
a case, the assignee becomes a lessee of 
the Government as to the segregated 
tract that is the subject of assignment, 
and is bound by the terms of the lease 
as though the lease had been obtained 
from the United States in the assignee’s 
own name, and the assignment, after its 
approval, shall be the basis of a new 
record. Royalty, minimum royalty and 
rental provisions of the original lease 
shall apply separately to each 
segregated portion

(b) For assignments of a portion of an 
oil and gas lease approved after the 
effective date of ths section, each 
segregated lease shall continue in full 
force and effect for the primary term of 
the original lease and so long thereafter 
as oil or gas is produced from that 
segregated portion of the leased area in 
paying quantities or drillng or well 
reworking operations as approved by 
the Secretary are conducted.

(c) For those assignments approved 
prior to the effective date of this section,

each segregated lease shall continue in 
full force and effect for the primary term 
of the original lease and so long 
thereafter as oil and gas may be 
produced from the original leased area 
in paying quantities or drilling or well 
reworking operations, as approved by 
the Secretary, are conducted.

§ 3319.6 Extension of lease by drilling or 
well reworking operations.

The term of a lease shall be extended 
beyond the primary term so long as 
drilling or well reworking operations are 
approved by the Secretary according to 
the conditions set forth in 30 CFR 250.35.

§ 3319.7 Directional drilling.
In accordance with an approved 

exploration plan or development and 
production plan, a lease may be 
maintained in force by directional wells 
drilled under the leased area from 
surface locations on adjacent or 
adjoining land not covered by the lease. 
In such circumstances, drilling shall be 
considered to have commenced on the 
leased area when drilling is commenced 
on the adjacent or adjoining land for the 
purpose of directional drilling under the 
leased area through any directional well 
surfaced on adjacent or adjoining land. 
Production, drillling or reworking of any 
such directional well shall be 
considered production or drilling or 
reworking operations on the leased area 
for all purposes of the lease.

§ 3319.8 Compensatory payments as 
production.

If an oil and gas lessee makes 
compensatory payments as provided in 
30 CFR 250.33 and if the lease is not 
being maintained in force by other 
production of oil or gas in paying 
quantities or by other approved drilling 
or reworking operations, such payments 
shall be considered as the equivalent of 
production in paying quantities for all 
purposes of the lease.

§ 3319.9 Effect of suspensions on lease 
term.

(a) If the Director, Geological Survey, 
directs the suspension of either 
operations or production, or both, under 
the provisions of 30 CFR 250.12 (c), (d)(1) 
or (d)(4) with respect to any lease in its 
primary term, the primary terms of the 
lease shall be extended by a period 
equivalent to the period of the 
suspension.

(b) If the Director, Geological Survey, 
orders or approves the suspension of 
either operations or production, or both, 
under the provision for 30 CFR 250.12
(c), (d)(1), or (d)(4) with respect to any 
lease extended beyond its primary term, 
the term of the lease shall not be

deemed to expire so long as the 
suspension remains in effect.

Subpart 3320— 'Termination of Leases

§ 3320.1 Relinquishment of leases or 
parts of leases.

A lease or any officially designated 
subdivision thereof may be surrendered 
by the record title holder by filing a 
written relinquishment, in triplicate, 
with the appropriate OCS office of the 
Bureau. No filing fee is required. A 
relinquishment shall take effect on the 
date it is filed subject to the continued 
obligation of the lessee and the Surety to 
make all payments due, including any 
accrued rentals, royalties and deferred 
bonuses and to abandon all wells and 
condition or remove all platforms and 
other facilities on the land to be 
relinquished to the satisfaction of the 
Director, Geological Survey.

§ 3320.2 Cancellation of leases.

(a) Any nonproducing lease issued 
under the act may be cancelled by the 
authorized officer whenever the lessee 
fails to comply with any provision of the 
act or lease or applicable regulations, if 
such failure to comply continues for 30 
days after mailing of notice by 
registered or certified letter to the lease 
owner at the owner’s record post office 
address. Any such cancellation is 
subject to judicial review as provided in 
section 23(b) of the act.

(b) Producing leases issued under the 
act may be cancelled by the Secretary 
whenever the lessee fails to comply with 
any provision of the act, applicable 
regulations or the lease only after 
judicial proceedings as prescribed by 
section 5(d) of the act.

(c) Any lease issued under the act, 
whether producing or not, shall be 
canceled by the authorized officer upon 
proof that it was obtained by fraud or 
misrepresentation, and after notice and 
opportunity to be heard has been 
afforded to the lessee.

(d) Pursuant to section 5(a) of the act, 
the Secretary may cancel a lease when:
(1) continued activity pursuant to such 
lease would probably cause serious 
harm or damage to life, property, any 
mineral, national security or defense, or 
to the marine, coastal or human 
environment; (2) the threat of harm or 
damage will not disappear or decrease 
to an acceptable extent within a 
reasonable period of time; and (3) the 
advantages of continuing such lease or 
permit in force. Procedures and 
conditions contained in 30 CFR 250.12 
shall apply as appropriate.
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Subpart 3321— Section 6 Leases 

§ 3321. Effect of regulations on lease.

(a) All regulations in this part, insofar 
as they are applicable, shall supersede 
the provisions of any lease which is 
maintained under section 6(a) of the act. 
However, the provisions of a lease 
relating to area, minerals, rentals, 
royalties (subject to sections 6(a)(8) and
(9) of the act), and term (subject to 
section 6(a)(10) of the act and, as to 
sulfur, subject to section 6(b)(2) of the 
act) shall continue in effect, and, in the 
event of any conflict or inconsistency, 
shall take precedence over these 
regulations.

(b) A lease maintained under section 
7(a) of the act shall also be subject to all 
operating and conservation regulations 
applicable to the OCS. In addition, the 
regulations relating to geophysical and 
geological exploratory operations and to 
pipeline rights-of-way are applicable, to 
the extent that those regulations are not 
contrary to or inconsistent with the 
lease provisions relating to area, the 
minerals, rentals, royalties and term.
The lessee shall comply with any 
provision of the lease as validated, the 
subject matter of which is not covered in 
the regulations in this part.

§ 3321.2 Leases of other minerals.

The existence of a lease that meets 
the requirements of section 6(a) of the 
act shall not preclude the issuance of 
other leases of the same area for 
deposits of other minerals. However, no 
other lease of minerals shall authorize 
or permit the lessee thereunder 
unreasonably to interfere with or 
endanger operations under the existing 
lease. No sulphur leases shall be granted 
by the United States on any area while 
such area is included in a lease covering 
sulphur under section 6(b) of the a ct

Subpart 3331— Studies

§ 3331.1 Environmental studies.

(a) The Director shall conduct a study 
of any area or region included in any 
lease sale in order to establish 
information needed for assessment and 
management of impacts on the human, 
marine and coastal environments which 
may be affected by OCS oil and gas 
activities in such area or region. Any 
study shall, to the extent practicable, be 
designed to predict environmental 
impacts of pollutants introduced into the 
environments and of the impacts of 
offshore activities on the seabed and 
affected coastal areas.

(b) Studies shall be planned and 
carried out in cooperation with the 
affected States and interested parties

and, to the extent possible, shall not 
duplicate studies done under other laws. 
Where appropriate, the Director shall, to 
the maximum extent practicable, enter 
into agreements with the National 
Oceanic and Atmospheric 
Administration in executing the 
environmental studies responsibilities. 
By agreement, the Director may also 
utilize services, personnel or facilities of 
any Federal, State or local government 
agency in the conduct of such study.

(c) Any study of an area or region' 
required by paragraph (a) of this section 
for a lease sale shall be commenced not 
later than six months prior to holding a 
lease sale for that area. The Director 
may utilize information collected in any 
prior study. The Director may initiate 
studies for areas or regions not 
identified in the leasing program.

(d) After the leasing and developing of 
any area or region, the Director shall 
conduct such studies as are deemed 
necessary to establish additional 
information and shall monitor the 
human, marine and coastal 
environments of such area or region in a 
manner designed to provide information 
which can be compared with the results 
of studies conducted prior to OCS oil 
and gas development. This shall be done 
to identify any significant changes in the 
quality and productivity of such 
environments, to establish trends in the 
areas studies, and to design experiments 
identifying the causes of such changes. 
Findings from such studies shall be used 
to recommend modifications in practices 
which are employed to mitigate the 
effects of OCS activities and to enhance 
the data/information base for predicting 
impacts which might result from a single 
lease sale or cumulative OCS activities.

(e) Information available or collected 
by the studies program shall, to the 
extent practicable, be provided in a form 
and in a timeframe that can be used in 
the decisionmaking process associated 
with a specific leasing action or with 
longer term OCS minerals management 
responsibilities.

Subpart 3340— Grants of Pipeline 
Rights-of-way on the Outer 
Continental Shelf

§ 3340.0-1 Purpose.

(a) The purpose of these regulations is 
to provide the procedure for the granting 
and administering of rights-of-way for 
the transportation of minerals by 
pipeline through the OCS.

(b) Compliance with the regulations of 
this subpart does not supersede the 
requirements of complying with the 
regulations of the Department of 
Transportation, the Department of the

Army and the Federal Energy 
Regulatory Commission.
§ 3340.0-2 Policy.

The respective Bureau of Land 
Management OCS offices shall, as 
appropriate, engage in transportation 
planning in advance of receipt of an 
application for a right-of-way. The 
intergovernmental planning program or 
similar process shall be used to involve 
relevant parties in this advanced 
planning.

The construction of gathering lines 
may be approved by the Director, 
Geological Survey, in accordance with 
the provisions of 30 CFR 250.18 and 
250.68.

§ 3340.0-5 Definitions.
As used in this subpart, the term 

“right-of-way” includes the site on 
which the pipeline and associated 
structures are situated which shall not 
exceed 200 feet in width for pipelines 
unless safety and environmental factors 
during construction and operations 
require a greater width and shall be 
limited to the area reasonably necessary 
for pumping stations or other accessory 
structures. It does not include gathering 
lines and associated structures 
constructed for the purpose of conveying 
production for gathering, storage or 
treating of the production from a lease 
or leases.
§ 3340.1 Nature of grant

(a) An applicant, by accepting a right- 
of-way grant agrees and consents to 
comply with the requirements set out 
below.

(1) The holder shall comply with all 
existing regulations and with all existing 
and future regulations which the 
Secretary determines to be necessary 
and proper in order to provide for the 
prevention of waste, the conservation of 
the natural resources of the OCS and the 
protection of correlative rights therein. 
The holder shall comply with all 
stipulations which the authorized officer 
attaches to the right-of-way grant for the 
purpose of assuring maximum 
environmental protection. The holder 
shall utilize the best available and 
safest technologies, such as the safest 
reasonable pipeline burial techniques, 
which the Secretary determines to be 
economically feasible.

(2) The holder shall pay the United 
States or its lessees or right-of-way 
holders, as the case may be, the full 
value for all damages to the property of 
the United States or its said lessees or 
right-of-way holders, and shall 
indemnify the United States against any 
and all liability for damages to life,
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person or property arising from the 
occupation and use of the area covered 
by the right-of-way grant.

(3) The authorized officer shall be 
kept informed at all times of the holder’s 
address, and, if a corporation, of the 
address of its principal place of business 
and the name and address of the officer 
or agent authorized to receive service of 
notice. In the construction, operation 
and maintenance of the pipeline, the 
holder shall not discriminate against 
any employee or applicant for 
employment because of race, creed, 
color, sex or national origin and shall 
require an identical provision in all 
subcontracts.

(4) The granting of the right-of-way 
shall be subject to the express 
conditions that the rights granted shall 
not prevent or interfere in any way with 
ihe management, administration of, or 
the granting, either prior or subsequent 
to the right-of-way grant, of other rights 
by the United States. Moreover, the 
holder agrees to allow the occupancy 
and use by the United States, its lessees 
or other rights-of-way holders of any 
part of the right-of-way grant not 
actually occupied or necessarily 
incident to its use for any necessary 
operations involved in the management, 
administration or the enjoyment of such 
other granted rights.

(5) For the first calendar year or 
fraction thereof, and thereafter annually, 
the holder shall pay the Bureau, in 
advance, an annual rental of $15 for 
each statute mile or fraction thereof, 
traversed by the right-of-way and $75 
for each area applied for as a site for an 
accessory to the right-of-way, including, 
but not limited, to a platform. Payments 
may be on an annual basis, for a 5-year 
period or for multiples of the 5-year 
period.

(6) Upon abandonment, 
relinquishment, revocation or 
termination of the right-of-way grant, 
the holder shall remove any platforms, 
structures, domes over valves, the pipe, 
taps and valves along the right-of-way 
which would present any hazard to 
navigation or fishing, unless this 
requirement is waived in writing by the 
authorized officer. In order to secure a 
waiver the holder shall demonstrate to 
the satisfaction of the authorized officer, 
that any abandonment in place, shall 
not constitute an unreasonable hazard 
to navigation, fishing or the marine 
environment, that the line has been 
purged to remove materials that, if 
released, could be harmful to the marine 
environment. The holder shall also 
demonstrate to the satisfaction of the 
authorized officer that all open ends of 
the pipe have been plugged and buried

to a minimum cover of three feet or such 
other depth as may be required by the 
authorized officer.

Any improvement required to be 
removed shall be removed by the holder 
within one year of the effective date of 
the relinquishment, revocation, 
termination or abandonment. All such 
structures, accessories thereto, or 
improvements not removed within the 
time provided herein, shall become the 
property of the United States but that 
shall not relieve the holder of liability 
for the cost of their removal or for 
restoration of the site. Any application 
for relinquishment of a right-of-way 
shall be filed in accordance with 
§ 3340.5 of this title.

(7) The holder shall suspend 
operations of any pipeline for a period 
of time specified by the authorized 
officer upon a determination by the 
authorized officer that continued 
operation would threaten or result in 
serious, irreparable, or immediate harm 
to life (including fish and other aquatic 
life), to property, to mineral deposits or 
the marine, coastal or human 
environments. The authorized officer 
may, to aid in the determination, request 
and consider the views and 
recommendations of appropriate Federal 
and State agencies. The authorized 
officer may also suspend operations if 
the holder fails to comply with 
applicable law, regulations or terms of 
the grant The Secretary may cancel a 
grant under section 5(a)(2) of the act.

(8) The holder shall operate and 
maintain die pipeline in such a manner 
so as not to pose an unreasonable 
obstruction to fishing and shipping 
operations.

(9) The holder shall furnish the 
authorized officer, within 30 days of 
request, all data as to maximum design 
capacity of the pipeline, average product 
quantity being moved as of the time of 
request and copies of all contracts for 
transportation existing at the time of 
request.

(10) The holder shall assure that such 
oil or gas pipelines shall, at the option of 
the Federal Energy Regulatory 
Commission, either transport or 
purchase oil or natural gas produced 
from submerged lands in the vicinity of 
the pipeline without discrimination and 
in such proportionate amounts as the 
Federal Energy Regulatory Commission, 
may, after a full hearing with due notice 
thereof to the interested parties, 
determine to be reasonable, taking into 
account, among other things, 
conservation and the prevention of 
waste.

(11) The holder shall provide open and 
nondiscriminatory access to the pipeline 
to both owner and nonowner shippers.

(12) The holder shall comply with the 
provisions of section 5(f)(1)(B) of the act, 
under which the Federal Energy 
Regulatory Commission may order an 
expansion of the throughput capacity of 
a pipeline which is authorized after 
September 18,1978, and which is not 
located in the Gulf of Mexico or the 
Santa Barbara Channel.

(b) Failure to comply with the act, 
regulations or any conditions prescribed 
by the Secretary as to the right-of-way 
and the survey, location and width of a 
pipeline shall be grounds for forfeiture 
of the grant in an appropriate judicial 
proceeding instituted by the United 
States in any United States District 
Court having jurisdiction under the 
provisions of section 23 of the act.

(c) Any right-of-way granted under the 
provisions of this subpart shall be for so 
long as the pipeline is properly 
maintained and used for the purpose for 
which the grant was made, unless 
otherwise expressly stated in the grant. 
Temporary cessation or suspension 
shall not terminate the grant Where 
pipeline segments become corroded or 
otherwise worn and need replacement, 
proper maintenance may be performed 
under a temporary cessation of use. If 
the purpose of the grant ceases to exist 
or use of the pipeline is permanently 
discontinued for any reason, the grant 
shall be subject to forfeiture.

§ 3340.2 Application procedures.

§ 3340.2-1 Applications.

(a) No special form of application is 
required. The application shall be filed 
in triplicate in the OCS office having 
jurisdiction of the lands covered by the 
application. It shall specify that it is 
made pursuant to the act and these 
regulations and that the applicant agrees 
that if the right-of-way grant is 
approved, the grant shall be subject to 
the terms and conditions of the 
regulations in this part. It shall also state 
the primary purpose for which the right- 
of-way is to be used. If the right-of-way 
has been utilized prior to the time the 
application is made, the application 
shall state the date such utilization 
commenced and by whom, and the date 
applicant obtained control of the 
improvement. A nonrefundable filing fee 
of $100 and the rental required herein 
under § 3340.1(a)(5) of this title, shall 
accompany the application. A separate 
application shall be filed for each right- 
of-way.

(b) Each copy of the application shall 
be accompanied by a map, showing the
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center line of the right-of-way, properly 
identified so that the right-of-way can be 
accurately located by a competent 
engineer. The map shall comply with the 
following requirements:

(1) The scale shall be at least 1":4,000\ 
or such other scale as may be 
determined by the authorized officer.

(2) Distances of the center line of the 
right-of-way and grid references for all 
turning points shall be given either on 
the margin of the map or on an attached 
sheet or sheets with the courses referred 
to the true or grid meridian, either by 
deflection from a line of known bearing 
or by independent observation and 
calculated distances in feet and 
decimals.

(3) The total distance and width of the 
right-of-way shall be given, and the 
diameter of the pipeline specified.

(4) The initial and terminal points of 
the right-of-way and any continuation 
into State jurisdiction shall be 
accurately located by grid references, 
even though the right-of-way may have 
an onshore terminal point.

(5) Each copy of the map shall bear 
upon its face a signed certificate of the 
engineer who made the map that the 
right-of-way is accurately represented 
upon the -map, and the design 
characteristics are in accordance with 
Department of Transportation 
regulations.

(c) Rights-of-way issued pursuant to 
section 5(e) of the act may be acquired 
or held only by citizens and nationals of 
the United States, aliens lawfully 
admitted for permanent residence in the 
United States as defined in 8 U.S.C.
§ 1101(a)(20), private, public or 
municipal corporations organized under 
the laws of the United States, the 
District of Columbia, or of any State, or 
territory thereof, or associations of such 
citizens, nationals, resident aliens or 
private, public or municipal corporation, 
States or political subdivision of States.

(d) (1) An individual applicant shall 
submit with the application a statement 
of citizenship or nationality. An 
applicant who' is an alien lawfully 
admitted for permanent residence in the 
United States shall also submit with the 
application evidence of such status.

(2) If the applicant is an association 
(including a partnership), the application 
shall also be accompanied by a certified 
copy of the articles of association or 
appropriate reference to the record of 
the Bureau in which such a copy has 
already been filed, with a statement as 
to any subsequent amendments.

(3) If the applicant is a corporation, 
the following additional information 
shall be submitted with the application:

(1) a statement certified by the 
secretary or assistant secretary of the 
corporation with the corporate seal, 
showing the state in which it is 
incorporated and the name of the 
person(s) authorized to act on behalf of 
the corporation, or

(2) in lieu of such a statement, an 
appropriate reference to statements or 
records previously submitted to the 
Bureau (including material submitted in 
compliance with prior regulations).

(e)(1) An applicant shall show the 
extent to which the right-of-way applied 
for invades or crosses mineral leases, 
rights-of-way or Geological Survey 
easements other than the applicant’s 
own. The application shall contain a 
statement that a copy of the application 
has been delivered personally or by 
registered or certified mail to each 
lessee or right-of-way grant holder 
whose lease or right-of-way is so 
affected. When the statement is filed, no 
final action shall be taken on the right- 
of-way grant application until 30 days 
have elapsed after the date of service of 
such papers, in order to afford the 
parties concerned ample opportunity to 
comment on the granting of the right-of- 
way. A copy of the comments shall be 
filed with the authorized officer for his 
consideration.

(2) If the authorized officer determines 
that a change in the application as filed 
should be made based on the comments 
received, the authorized officer shall 
notify the applicant that an amended 
application shall be filed subject to 
changes which the authorized officer 
stipulates. The authorized officer shall 
determine whether the applicant shall 
deliver copies of the amended 
application to other parties for comment 
pursuant to 3340.2-1 of this title.

§ 3340.2-2 Approval action.
(a) In considering the application for a 

right-of-way, the authorized officer shall 
consider the potential effect of the 
pipeline on the human, marine and 
coastal environments, life, including 
aquatic life, property and mineral 
resources in the entire area during 
construction and operational phases.
The authorized officer shall prepare an 
environmental analysis in accordance 
with applicable policies and guidelines. 
To aid in the evaluation and 
determinations, the authorized offices 
may request and consider views and 
recommendations of appropriate Federal 
agencies, may hold public meetings after 
appropriate notice, and may consult, as 
appropriate, with State agencies, 
organizations, industries and 
individuals. The authorized officer shall 
attach, as a condition to approval,

special stipulations and conditions 
necessary to protect human, marine and 
coastal environments, life, including 
aquatic life, property and mineral 
resources, located on or adjacent to the 
proposed right-of- way. In approving the 
pipeline right-of-way, consideration 
shall be given to any recommendation of 
the intergovernmental planning program, 
or similar process, for the assessment 
and management of OCS oil and gas 
transportation.

(b) If the right-of-way as applied for 
crosses any area withdrawn from 
disposal or restricted from oil and gas 
activities, it shall be rejected unless the 
Federal agency in charge of such 
withdrawn or restricted area gives its 
consent to the granting of the right-of- 
way. In such case the applicant, upon 
request filed within 30 days after receipt 
of the rejection notice, shall be allowed 
an opportunity to file an amended 
application rerouting the proposed right- 
of-way so as to eliminate the conflict

(c) Should the proposed route of the 
right-of-way adjoin and subsequently 
cross any State submerged lands, the 
applicant shall submit to the authorized 
officer evidence that the State or States 
so affected have reviewed the 
application, and shall submit any 
comment received, including any 
recommendations to relocate the route, 
if such relocation is considered 
necessary. In the event of a State 
recommendation to relocate the 
proposed route, the authorized officer 
shall coordinate with the appropriate 
State officials all applications for right- 
of-way grants that pass from Federal to 
State submerged lands.

(d) If an application is for a grant for a 
right-of-way affecting any land or water 
use in the coastal zone of any State with 
a coastal zone management program 
approved under section 306 of the 
Coastal Zone Management Act of 1972 
(16 U.S.C. 1455), then the application 
shall not be approved unless it is 
consistent with the approved coastal 
zone management program or until the 
Secretary of Commerce makes a finding 
that the right-of-way will be consistent 
with the objectives or purposes of the 
Coastal Zone Management Act of 1972, 
or is necessary in the interest of national 
security. However, if the application is 
for a grant for a right-of-way that has 
been described in detail in an approved 
development and production plan» then 
the application may be approved 
without a further finding of consistency 
with any approved coastal zone 
management program or a further 
finding on the part of the Secretary of 
Commerce. (See 30 CFR 250.34-2)
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(e) If the application and other 
required information are found to be in 
compliance with applicable law and 
regulations, the right-of-way may be 
granted. If the application is rejected, 
the decision shall be in writing land shall 
state the reasons for the decision.

§ 3340.3 Construction.

(a) Failure to construct the pipeline 
within 5 years from the date of the grant 
shall be deemed to be an abandonment 
of the grant and deemed to be a 
forfeiture. Proof of construction shall be 
submitted to the authorized officer 
within 90 days after completion of 
construction of the pipeline. Such proof 
shall consist of drawings of the pipeline 
as built, in triplicate; a signed certificate 
by the engineer that the pipeline is 
accurately represented; grid references 
for all turning points on the line; and 
other data as required by the authorized 
officer. If there is substantial deviation 
from the right-of-way as shown on the 
original map, the unused portion of the 
grant shall be relinquished and maps, in 
triplicate, of the location of the right-of- 
way as constructed shall be furnished to 
the authorized officer as soon as 
possible after the deviation is 
determined to be necessary or 
advisable. Any deviation made prior to 
approval of such supplemental plat shall 
be at the risk of the holder.

(b) Right-of-way grants shall be 
reviewed annually prior to 
commencement of construction of any 
pipeline. Any significant change in 
conditions subsequent to the granting of 
a right-of-way but prior to 
commencement of construction may be 
grounds for a request to alter the grant 
by the authorized officer. The authorized 
officer shall give consideration to any 
recommendation of the 
intergovernmental planning program or 
similar process.

§ 3340.4 Assignment of right-of-way.

(a) Assignment may be made of a 
right-of-way grant in whole or of any 
lineal segment thereof, subject to the 
approval of the authorized officer. Any 
such proposed assignment shall be filed 
in triplicate, accompanied by an 
application for approval in which the 
assignee shall make the showing 
required by § 3340.2-1(c) of this title and 
agree to the terms and conditions 
prescribed in § 3340.1(a) of this title.

(b) Any proposed assignment, in 
whole or in part of any right, title or 
interest in a right-of-way grant, shall be 
accompanied by the same showing of 
qualifications of the assignees as is 
required of an applicant, and shall be 
supported by a stipulation that the

assignee agrees to comply with and to 
be bound by the terms and conditions of 
the right-of-way grant. No transfer shall 
be recognized unless and until it is first 
approved, in writing, by the authorized 
officer. A nonrefundable fee of $25 shall 
acompany the application for the 
approval of an assignment.

§ 3340.5 Relinquishment of rights-of-way.

A right-of-way grant or a portion 
thereof may be surrendered by the 
record holder by filing a written 
relinquishment, in triplicate, with the 
authorized officer. A relinquishment 
shall take effect on the date it is filed 
subject to the satisfaction of all 
requirements for abandonment in 
§ 3340.1(a)(6) of this title.

§ 3340.6 Change of use or flow.

(a) A change may be made by the 
holder in the use of the pipeline or 
direction of flow from that specified in 
the approved permit only if prior 
approval is obtained from the 
Department of Transportation and the 
authorized officer. Application for such 
a change shall be filed not less than 15 
working days in advance of the 
proposed change of use or flow.

(b) Each application shall specify 
whether the change is to be temporary 
or permanent, and any technical 
changes necessary to accommodate the 
change.

(c) Each application shall demonstrate 
that the pipeline is physically and 
technically adaptable to the proposed 
change without adverse environmental 
effects.

§ 3340.7 Bonding.

(a) Prior 1o the issuance of a right-of- 
way grant the applicant shall furnish the 
authorized officer a corporate surety 
bond in the sum of $300,000 conditioned 
on compliance with all the terms of the 
grant. A similar bond shall be furnished 
for all previously issued rights-of-way 
within 90 days of the effective date of 
this section. Such bond shall not be 
required if the applicant already 
maintains or furnishes a bond in the sum 
of $300,000 conditioned on compliance 
with the terms of all right-of-way grants 
held by the applicant on the OCS for the 
area in which the grant to be issued is 
situated. This bond shall be in addition 
to any bond required of a lessee in 
subpart 3318 of this title.

(b) For the purposes of this section, 
there are four areas: (1) the Gulf of 
Mexico; (2) the area offshore the Pacific 
Coast States of California, Oregon, 
Washington, and Hawaii; (3) the area 
offshore the Coast of Alaska; and (4) the 
area offshore the Atlantic Coast.

(c) A separate bond shall be required 
for each area.

(d) If, as the result of a default, the 
surety on a right-of-way grant bond 
makes payment to the Government of 
any indebtedness under a grant secured 
by the bond, the face amount of such 
bond and the surety’s liability shall be 
reduced by the amount of such payment.

(e) A new bond in the amount of 
$300,000 shall be posted within 6 months 
or such shorter period as the authorized 
officer may direct after a default. Failure 
to post a new bond shall, at the 
discretion of the authorized officer, be 
the basis of cancellation of all grants 
covered by the defaulted bond.

Appendix A
Suggested Bid Form. It is suggested 

that bidders submit their bids to the 
Manager, Outer Continental Shelf 
Office, in the following form:
Oil and Gas Bid

The following bid is submitted for an 
oil and gas lease on the tract of the 
Outer Continental Shelf specified below:
Tract No.............................................................
Total amount bid.................... ..........................
Amount per acre/hectare.................................
Amount of cash bonus submitted with 

bid............................................................

Proportionate Interest o f Company(ies) 
Submitting Bid
Qualification No............. ...................................
Company............. ...............................................
Percent interest.................................................
Address.................................... .............. ...........
Signature... (Please type signer’s name under

signature)
Appendix B

R equired Joint Bidder's Statement. In 
the case of joint bids, each joint bidder 
is required to execute a joint bidder’s 
statement before a notary public and 
submit it with his bid. A suggested form 
for this statement is shown below.

Joint Bidder’s Statement
I hereby certify that

—--------------------------------—----- (entity
submitting bid) is eligible under 43 CFR
3316.3 to bid jointly with the other 
parties submitting this bid.

Signature (Please type signer’s name under 
signature)

Sworn to and subscribed before me 
this------------ day of------------- 19-------.

Notary Public
State of...............................................................
County of..........................................................

[FR Doc. 79-20172 Filed 6-2S-79: 8:45 am]

BILLING CODE 4310-84-M
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DEPARTMENT OF DEFENSE

Corps of Engineers, Department of the 
Army

[33 CFR Part 230]

Environmental Quality: Policy and 
Procedures for Implementing NEPA 
(ER 200-2-2)

A G E N C Y : U.S. Army Corps of Engineers. 
a c t i o n : Proposed rule.

s u m m a r y : This proposed rule 
establishes policy and provides 
procedural guidance for the Civil Works 
Program of the U.S. Army Corps of 
Engineers to supplement the Council on 
Environmental Quality (CEQ) 
Regulations for Implementing the 
Procedural Provisions of the National 
Environmental Policy Act, November 29, 
1978 (40 CFR Parts 1500-1508). The 
proposed regulations as set forth below 
will supersede the existing Corps of 
Engineers NEPA Regulation (ER 1105-2-
507,15 April 1974) (33 CFR 209.410).
D A T E : Comments should be submitted in 
writing on or before July 29,1979.
A D D R E S S : Comments should be 
addressed to HQDA (DAEN-CWR-P) 
Washington D.C. 20314.
FO R  FU R TH E R  IN FO R M A TIO N  C O N T A C T : 
Richard L. Makinen, Office of 
Environmental Policy, Directorate of 
Civil Works HQDA (DAEN-CWR-P) 
Washington D.C. 20314, (202) 272-0121.
S U P P LEM EN TA R Y  IN FO R M A TIO N : This 
proposed revision has been prepared to 
provide one basic NEPA regulation for 
use by all Corps of Engineers Civil 
Works installations. It incorporates CEQ 
regulations by direct citiation or 
quotation, as appropriate, and expands 
where necessary to further clarify Corps 
of Engineers implementing procedures. 
CEQ regulations will not be reprinted 
with this regulation. Refer to 43 FR 55978 
et seq., (November 29,1978) for the full 
text of the CEQ regulations.

Dated: June 25,1979.
For The Chief Of Engineers.

Thorwald R. Peterson,
Colonel, Corps of Engineers, Executive 
Director, Engineer Staff,

Accordingly, we propose to amend 33 
CFR by deleting Section 209.410 and 
adding a new Part 230 to read as 
follows:

1. 33 CFR 209.410 deleted and 
reserved.

P AR T 230— PO LICY AND 
PROCEDURES FOR IM PLEM ENTING 
NEPA (ER 200-2-2)

Sec.
230.1 Purpose.
230.2 Applicability.
230.3 References.
230.4 Definitions.
230.5 Policy.
230.6 Specific actions normally requiring an 

EIS.
230.7 Specific actions excluded from the 

preparation of EIS.
230.8 Environmental assessment.
230.9 Finding of no significant impact 

(FONSI).
230.10 Scoping.
230.11 Tiering and program EIS.
230.12 Draft, final and supplemental EIS and 

information reports.
230.13 Filing requirements.
230.14 Timing requirements.
230.15 Availability. ..
230.16 Comments.
230.17 Record of decision.
230.18 Monitoring and mitigation.
230.19 Integration with state and local 

procedures.
230.20 Adoption of EIS.
230.21 Limitations of actions during the 

NEPA process.
230.22 General considerations in preparing 

corps EIS.
230.23 Predecision referrals.
230.24 Agency decision points.
230.25 Environmental review and 

consultation requirements.
Appendix A—Organization and content of 

EIS for feasibility studies.
Appendix B—Environmental operating

procedures and documents for regulatory 
functions.

Appendix C—Processing procedures for 
corps EIS.

Appendix D—Categorical exclusions for real 
estate management and disposal actions.

§ 230.1 Purpose.

This regulation provides policy and 
procedural guidance to supplement the 
Council on Environmental Quality 
(CEQ) final regulations implementing 
the procedural provisions of NEPA (40 
CFR 1500-1508, November 29,1978).

§230.2 Applicability.

This regulations is applicable to all 
OCE elements and all field operating 
agencies having responsibility for 
preparing and processing environmental 
documents in support of Civil Works 
functions.
§ 230.3 References.

(a) Executive Order 11514, Protection 
and Enhancement of Environmental 
Quality, 5 March 1970, as amended by 
Executive Order 11991, 24 May 1977 (42 
FR 26967, 25 May 1977).

(b) Executive Order 11593, Protection 
and Enhancement of the Cultural

Environment, 13 May 1971 (36 FR 8921.
15 May 1971).

(c) Executive Order 11988, Floodplain 
Management, 24 May 1977 (42 FR 26951, 
25 May 1977).

(d) Executive Order 11990, Protection 
of Wetlands, 24 May 1977 (42 FR 26961,
25 May 1977).

(e) Clean Air Act, as amended, 42 
U.S.C. 7401 et seq.

(f) Clean Water Act (formerly known 
as the Federal Water Pollution Control 
Act) 33 U.S.C. 1344 (hereinafter referred 
to as Section 404).

(g) Coastal Zone Management Act of 
1972, as amended, 16 U.S.C. 1451 et seq.

(h) Deepwater Port Act of 1974, as 
amended, 33 U.S.C. 1501 et seq.

(i) Endangered Species Act of 1973, as 
amended, 16 U.S.C. 1531 et seq.

(j) Federal Water Project Recreation 
Action Act, 16 U.S.C. 668aa-668ee.

(k) Fish and Wildlife Coordination 
Act, 16 U.S.C. 661 et seq.

(l) Historic Sites Act 1935, as 
amended, 16 U.S.C. 461.

(m) Marine Mammal Protection Act of
1972.16 U.S.C. 1361 ef seq.

(n) Marine Protection, Research and 
Sanctuaries Act of 1972, as amended, 16 
U.S.C. 1401 et seq.

(o) National Environmental Policy Act 
of 1969, as amended, 42 U.S.C. 4321 et 
seq. (hereinafter referred to as NEPA).

(p) National Historic Preservation Act 
of 1966, as amended, 16 U.S.C. 470 et 
seq.

(q) Preservation of Historic and 
Archeological Data Act of 1974, as 
amended, 16 U.S.C. 469 et seq. (Also 
referred to as the “Reservoir Salvage 
Act” of 1960, as amended).

(r) River and Harbor Act, March 3, 
1899 (30 Stat. 1151, 33 U.S.C. 401 and 
403) and (30 Stat. 1152, 33 U.S.C. 407).

(s) Wild and Scenic Rivers Act of
1968.16 U.S.C. 1271 et seq.

(t) “Navigable Waters, Discharge of 
Dredged or Fill Material,” (40 CFR 230.1- 
230.8), Environmental Protection 
Agency.

(u) "Regulations for Implementing the 
Procedural Provisions of the National 
Environmental Policy Act of 1969,” (40 
CFR 1500-1508, 29 November 1978), 
Council on Environmental Quality.

(v) “Protection of Historic and 
Cultural Properties” (36 CFR 800, 30 
January 1979), Advisory Council on 
Historic Preservation.

(w) Regulatory Programs of the Corps 
of Engineers, 33 CFR 320-329.

(x) CEQ memorandum of 30 August 
1976, Analysis of Impacts on Prime and 
Unique Farmlands in EIS.

(y) ER 200-2-1.
(z) ER 310-1-5.
(aa) ER 1105-2-50.
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(bb) E R 1105-2-200 (Series).
(cc) ER 1105-2-129.
(dd) ER 1105-2-460.
(ee) ER 1105-2-502.
(ff) ER 1105-2-811.
(gg) ER 1105-2-903.
(hh) ER 1105-2-920.
(ii) ER 1105-2-921.
(jj) ER 1130-2-401.
(kk) ER 1130-2-405.
(11) ER 1130-2-406.
(mm) ER 1130-2-412.
(nn) ER 1130-2-413.
(oo) ER 1165-2-400.
(pp) E P 1165-2-501.

§ 230.4 Definitions. — -— -
(Refer to applicable Corps of 

Engineers Regulations and 40 CFR1508.)

§ 230.5 Policy.
The U.S. Army Corps of Engineers, 

under the direction and supervision of 
the Secretary of the Army, will continue 
to implement vigorously the National 
Environmental Policy Act of 1969, 
applicable environmental statutes and 
the regulations of the Council on 
Environmental Quality in carrying out 
its Civil Works mission consistent with 
statutory responsibilities and other 
essential considerations of national 
policy. From the initiation of project 
planning through design, construction 
and operation and maintenance, and in 
developing decisions in the regulation of 
activities affecting navigable waters of 
this country, environmental values will 
be given equal consideration with 
economic, social and technical factors to 
insure decisions in the public interest.
To this end, the Corps will:

(a) Follow a systematic 
interdisciplinary approach to integrate 
the natural and social sciences and the 
environmental design arts in planning 
and decisionmaking.

(b) Undertake early and continuing 
interchange of views with concerned 
agencies, groups and the public by the 
use of the scoping process.

(c) Integrate the requirements of 
NEPA with other planning and 
environmental review and consultation 
requirements.

(d) Prepare, and make available to the 
public, environmental documents for all 
Corps actions and activities except for 
actions which are categorically 
excluded. Documents shall be clear, 
concise, emphasize significant issues 
and be supported by necessary 
evironmental analysis.

(e) Explore, study and analyze all 
reasonable alternatives, including non- 
structural alternatives, with a view to 
selecting a plan or approving an action 
that can best satisfy specified needs.

(f) Identify and make provisions for 
preserving unique cultural and 
biological resources, such as historic 
and archeological sites and threatened, 
endangered, and otherwise species and 
their habitats.

(g) Utilize regulatory authorities to 
protect the waters of the United States 
including their adjacent wetlands and 
apply the same environmental criteria to 
Corps actions and activities.

(h) Implicit in this policy are four 
general environmental objectives:

(1) To preserve unique and important 
ecological, aesthetic, and cultural values 
of our national heritage.

(2) To conserve and use wisely the 
natural resources of our nation for the 
benefit of present and future 
generations.

(3) To restore, maintain, and enhance 
the natural and man-made environment 
in terms of its variety, beauty, and other 
measures of quality.

(4) To create new opportunities for the 
American people to use and enjoy their 
environment.

§ 230.6 Specific actions normally requiring 
an EIS.

Listed below are types of Corps of 
Engineers action which normally require 
the preparation of an EIS.

(a) Legislation. A legislative EIS will 
be prepared to accompany a bill or 
legislative proposal to Congress 
recommended by or with significant 
cooperation and support of the Corps of 
Engineers (exclusive of appropriations) 
significantly affecting the quality of the 
human environment. Legislative EIS’s 
shall be prepared to conform to the 
requirements of these regulations except 
as provided in 40 CFR 1506.8(b).

(b) Feasibility Studies. Feasibility 
studies are planning actions conducted 
in accordance with the ER 1105-2-200 
series of regulations. Studies resulting in 
recommendations by the reporting 
officer are documented in feasibility 
reports, which include Survey Reports, 
Phase I General Design Memorandum 
(GDM) and Detailed Project Reports 
(DPR). A concise EIS shall be contained 
within the Main Report of feasibility 
documents. ER 1105-2-920 and 
Appendix A of these regulations provide 
guidance on the organziation and 
contents of reports and EIS’s for 
feasibility studies, respectively.

(1) Survey Studies. Survey studies are 
undertaken in response to specific 
Congressional Resolutions or by an item 
in an Act and, if completed through 
Stage 3 planning, result in a Survey 
Report.

(2) Phase I  Advanced Engineering and 
Design (AE&D). Phase I AE&D studies

bridge the gap between the time of 
Congressional authorization based on a 
Survey Report and the initiation of 
detailed engineering and design studies. 
The purpose of the study is to identify 
and evaluate changes since 
authorization in order to either affirm 
the appropriateness of the authorized 
plan in light of current conditions and 
criteria, or reformulate the authorized 
plan if changes are significant. Such 
studies are documented in a Phase I 
General Design Memorandum (GDM). If 
the Phase I GDM indicates that the 
proposed project should be implemented 
essentially as authorized and no 
significant changes have occurred in 
conditions or criteria, no additional EIS 
is required. An analysis supporting this 
conclusion will be included in the report 
in place of the EIS, with reference to the 
filing dates and where and how copies 
of the final EIS may be obtained. A draft 
and final EIS supplement will be 
prepared if the Phase I GDM results in 
significant changes in the authorized 
plan of if new criteria or significant 
impacts are identified which were not 
covered in the original final EIS. A new 
draft and final EIS will be prepared if 
the Phase I GDM indicates that the 
magnitude of the proposed changes and 
required environmental analyses of the 
reformulated plan is substantial and 
was not covered in the original final EIS. 
EIS supplements or supplemental 
information reports ..to the final EIS (as 
appropriate) will be utilized for 
compliance with Section 404(r) for those 
studies in which findings on the Section 
404(b)(1) evaluation were not previously 
made. Additional EIS supplements may 
be required to accompany Phase I GDM 
supplements if significant impacts 
resulting from changes to the authorized 
plan are identifiable during the later 
phases of AE&D.

(3) Continuing Authorities Studies. 
Continuing authorities studies are 
prepared under one of the following 
authorities for authorization by the 
Chief of Engineers or the Secretary of 
the Army:

Sec. 205, Flood Control Act of 1948 
(Small flood control projects).

Sec. 208, Flood Control Act of 1954 
(Snagging and clearing for flood control).

Sec. 107, River and Harbor Act of 1960 
(Small navigation projects).

Sec. 103, River and Harbor Act of 1962 
(Small beach erosion projects).

Sec. I l l ,  River and Harbor Act of 1968 
(Mitigation for navigation shore 
damages).

Sec. 202, Water Resources 
Development Act of 1976 (Drift and 
debris removal—Commercial harbors).
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Such studies result in Detailed Project 
Reports (DPR) which serves as a general 
design memorandum and provides the 
basis for approval of a project for 
construction. An EIS will normally be 
prepared and included in the DPR. 
However, if it is determined that the 
proposed action will not significantly 
affect the quality of the human 
environment, an Environmental 
Assessment (§ 230.8) and Finding of No 
Significant Impact {FONSI, § 230.9) will 
be included in the DPR in a place of an 
EIS.

(c) Projects in a Construction Status. 
EIS for previously authorized projects or 
seperable project features or units, or 
major rehabilitation projects in a 
construction category will be prepared 
and processed in accordance with the 
guidance contained in 40 CFR1502. No 
administrative action concerning the 
proposed project shall be undertaken 
until a final EIS or EIS supplement (as 
appropriate) has been filed with EPA 
and a Record of Decision issued. (40 
CFR 1506.1(a).

(d) Operation, and M aintenance 
[O&M). EIS covering the operation and 
maintenance activities of completed 
projects will be prepared and processed 
in accordance with die guidance 
contained in 40 CFR-1502 and the 
following:

(1) Priorities. Priority effort will be 
assigned to any remaining O&M actions 
recurring annually involving dredging 
and disposal operations for which a 
final EIS has not been died. A lesser 
priority effort will be assigned to any 
remaining O&M actions on completed 
flood control and multi-purpose projects. 
No EIS are required for completed 
projects turned over to local interests for 
O&M. Program EIS, as discussed in 
paragraph 11 of these regulations, may 
be used where the completed projects 
serve the same general purpose or are 
closely associated geographically and 
involve similar and/or cumulative 
environmental impacts.

(2) EIS Supplements and Assessments. 
Once a final EIS is filed addressing an 
O&M activity, no additional EIS are 
required unless significant impacts 
resulting from changes in the method of 
operation or disposal are proposed and 
were not covered in the final EIS. EIS 
supplements (draft and final) as 
discussed in § 230.12 shall be used to 
identify, assess and evaluate the 
significant impacts resulting from these 
changes, and be filed in advance of the 
commencement of operations. If the 
impacts of the proposed changes are not 
significant, the Environmental 
Assessment prepared for the proposed 
changes, together with the FONSI, will

provide the basis for a determination 
that an EIS is not required.

(3) Management Actions. Certain 
administrative actions regarding 
utilization of project resources, such as 
fish and wildlife management programs, 
vegetative and forest management 
programs, and pesticide and aquatic 
plant control programs, may lead to 
significant effects on the environment 
and therefore would require separate 
consideration. These actions may have 
been discussed in general terms in the 
final EIS on the project; however, based 
on the environmental assessment, an 
EIS supplement may still be required for 
proposed management actions that are 
determined by the reporting officer to 
significantly affect the quality of the 
human environment or to significantly 
affect future land or resource use. 
Management actions normally requiring 
an environmental assessment include 
public use area modifications and/or 
relocations, habitat improvement 
projects, and modifications to existing 
project structures and facilities. If 
further survey, studies, investigations or 
consulation indicates that any of the 
management actions discussed above 
may have a significant environmental 
effect, an EIS supplement will be 
prepared and circulated in accordance 
with § 230.12 of these regulations. 
Management actions categorically 
excluded include landscaping, routine 
maintenance activities for recreation 
areas, etc.

(e) Regulatory Permits. See Appendix
B.

(f) Real Estate Management and  
Disposal Actions. (1) Certain minor real 
estate management and disposal actions 
involving the utilization and disposal of 
project resources, including the granting, 
renewal, amendment, and termination of 
minor leases, permits, licenses, and 
easements, have been determined to be 
“categorically excluded” from 
environmental assessment or impact 
statement preparation requirements 
because these actions do not 
individually or cumulatively have a 
significant effect on the human 
environment Categorically excluded 
actions for which environmental 
assessments or impact statements need 
not be prepared are listed in Appendix 
D.

(2) Environmental assessments will be 
prepared in accordance with § 230.8 for 
all real estate management and disposal 
actions not categorically excluded by 
Appendix D. If the environmental 
assessment indicates that a proposed 
action is not a major Federal action and 
will not have a significant effect on the 
quality of the human environment, a

FONSI will be prepared to accompany 
the action through the decision-making 
and approval process. If the 
environmental assessment indicates that 
a proposed action is a major Federal 
action and will have a significant effect 
on the quality of the human 
environment, an EIS will be prepared in 
accordance with 40 CFR 1502. Actions 
normally requiring the preparation of an 
environmental assessment and/or EIS 
include:

(1) Disposal of a Civil Works project 
or major portions of project properties.

(ii) Grants of easements for oil and 
gas pipelines involving significant 
disturbances to earth, air or water.

(iii) Major interchanges of land with 
other Federal agencies.

(iv) Major disposals of real property 
for public port and industrial purposes.

(v) Grants of easements for major 
road rights-of-way involving significant 
disturbances to earth, air or water.

(vi) Grants of leases or easements for 
major sewage or water treatment 
facilities and land fills.

§ 230.7 Specific actions excluded from 
statements.

(a) Em ergency Actions. (1) Emergency 
and disaster recovery actions performed 
under Public Law 99, 84th Congress, 69 
Stat. 186, 33 U.S.C. 701n, except that for 
major post-flood rehabilitation actions 
(levee modification or realignment), an 
environmental assessment will be 
undertaken to determine the 
environmental effects of the proposed 
action. The environmental assessment 
together with FONSI will be prepared 
and circulated in accordance with 
§ 230.9. If the environmental assessment 
determines that the proposed action 
significantly affects the quality of the 
human environment, an EIS will be 
prepared. No action performed pursuant 
to this authority, that has the effect of 
restoring the facilities substantially as 
they existed prior to the disaster, shall 
be deemed as a major Federal action 
significantly effecting the quality of the 
human environment.

(2) Emergency Bank Protection for 
Highways, Highway Bridge Approaches 
and Public Works, Section 14, FCA of 
1946, 60 Stat 653, 33 U.S.C. 701r;

(3) Emergency snagging and clearing 
accomplished under Section 3, R&HA of 
1945, as amended, 59 Stat 23, U.S.C. 
603a;

(4) Emergency actions directed by the 
Federal Disaster Assistance 93-288 
Administration (FDAA) under the 
provisions of Public Law except where 
FDAA determines that an environmental 
statement is required, the reporting
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officer will provide all necessary 
information to FDAA upon request.

(5) See Appendix B for emergency 
regulatory permit actions.

(6) Other emergency actions, as 
determined by the reporting officer, 
which do not permit delays necessary to 
process environmental statements such 
as emergency dam, stilling basin or lock 
inspection, sunken vessel removal from 
navigable waters, etc.

(b) Other Actions. {1) Feasibility 
studies in which either the selected plan 
falls entirely within the authority of 
another Federal agency or the study 
does not result in recommendations for 
Corps implementation.

(2) Real estate and management 
disposal actions categorically excluded 
(Appendix D).

§ 230.8 Environmental assessments.
Environmental assessments will be 

prepared and processed for those 
actions which are normally covered by 
an Assessment actions which normally 
require an EIS but under certain 
situations are not considered to be a 
significant action as discussed in 
§ 230.6, and for those emergency actions 
discussed in § 230.7 where sufficient 
time exists or where rehabilitation 
measures are planned. A separate 
Environmental Assessment is not 
required for those actions discussed in 
§ 230.6 where an EIS will normally be 
prepared or for actions categorically 
excluded discussed in § 230.7 and 
Appendix D. The reporting officer is 
recognized as the responsible Corps 
NEPA Official who will make the 
determination to prepare an 
Environmental Assessment or EIS. If 
information for an Assessment is 
undertaken by an outside consultant, the 
reporting officer is responsible for 
independent verification and use of the 
data, analysis of the environmental 
issues, and take responsibilities for the 
scope and content of the Environmental 
Assessment. Preparation of an 
environmental assessment shall follow 
the format for an EIS as outlined in 40 
C FR 1502 and, as a minimum, shall 
address the need for the action, 
alternatives, environmental impacts of 
the proposed action and alternatives, 
consultation with others, and an 
analysis of whether or not the proposed 
action will significantly affect the 
quality of the human environment.

§ 230.9 Finding of no significant impact 
(FONSI).

A FONSI will be prepared by the 
reporting officer or delegated official to 
accompany an Environmental 
Assessment prepared for a proposed

action when, as a result of the analysis 
included in die Environmental 
Assessment, it is concluded that an EIS 
or EIS supplement will not be prepared. 
The FONSI wifi be based on the 
information obtained during the 
environmental assessment and other 
pertinent data obtained from 
cooperating Federal agencies having 
jurisdiction by law on special expertise 
and the interested public. It shall briefly 
describe the proposed action or 
alternatives under consideration and the 
factors that were considered in making 
a determination that an EIS was not 
required. The FONSI should not directly 
duplicate any of the information 
contained in the Assessment but 
incorporate it by reference. It will be 
signed and placed in the project file and 
together with the Assessment be made 
available to the public upon request. See 
Appendix B for regulatory functions. 
Where a determination has been made 
based on an Environmental Assessment 
that an EIS will not be prepared and the 
action is similar to those Corps actions 
listed in § 230.6 which normally require 
an EIS or where the nature of the 
proposed action is without precedent, 
the unsigned FONSI together with the 
Assessment will be circulated for 
review and comment to the concerned 
agencies and the public for a 30-day 
period. After review of the comments 
received, the reporting officer may sign 
the FONSI and place it in the project 
file, or prepare an EIS, as appropriate. 
No administrative action may be 
undertaken on the proposed action until 
the FONSI is signed. A record of 
decision, as discussed in § 230.17 is not 
required for actions covered by an 
Environmental Assessment.

§ 230.10 Scoping.
Early agency and public participation 

planned and incorporated into the 
conduct of all Corps EIS actions will be 
referred to as “scoping”. This is a 
mandatory process and shall begin as 
soon as practicable after a 
determination is made to prepare an 
EIS. For those actions discussed in 
§ 230.6 where an EIS will normally be 
prepared, the scoping process will be 
initiated when the EIS preparation 
commences. The notice of intent for 
these studies will be prepared in 
accordance with ER 200-2-1 with 
special reference to 40 CFR 1507.3(e) on 
the timing of the notice for the Survey 
Studies. For all other Corps actions 
listed in § 230.6, the scoping process will 
begin at die earliest time practicable 
preceded by the notice of intent. The 
provisions of 40 CFR 1501.7 shall be 
applied in the development of an EIS for

the proposed action. The use of scoping 
meetings is optional. However, meetings 
are encouraged where public input to 
the EIS is not generally obtained by 
regular communication, notices, etc.
Such input could include public 
perception of the action, identification of 
major issues and environmental values, 
and development of alternatives and 
mitigation plans. No formal scoping 
process need be undertaken for those 
Corps actions categorically excluded or 
for actions which do not normally 
require an EIS. However, coordination 
with Federal agencies having 
jurisdiction by law or special expertise 
will be required during the preparation 
of the Environmental Assessment to 
identify issues relating to compliance 
with environmental review and 
consultation requirements.

(a) Lead Agencies. Where another 
Federal agency is directly involved with 
the Corps in an action or group of 
actions directly related to each other 
because of their functional 
interdependence or geographical 
proximity, consideration should be given 
to the designation of a lead agency to 
assume responsibility for the 
preparation of an EIS to cover all of the 
Federal actions involved. This 
determination should be accomplished 
by letter or memorandum of agreement 
between the district or division engineer 
and the regional office of the agency 
following the procedures outlined in 40 
CFR 1501.5(c). If the question of lead 
agency designation cannot be resolved 
by the district or division engineers, die 
administrative record will be forwarded 
to HQDA (DAEN-CWZ-P) WASH DC 
20314 requesting resolution by CEQ as 
outlined by 40 CFR 1501.5(e) and (f).

(b) Joint Lead Agencies. The use of a 
joint lead agency designation with 
another Federal agency as provided for 
in 40 CFR 1501.5(b) may also be utilized 
in certain Corps actions, primarily 
regulatory, where more than one agency 
is involved in the environmental review 
and approval or authorization of the 
proposed action. This joint lead 
determination should be documented by 
letter or memorandum prior to initiation 
of EIS preparation.

(c) Cooperating Agencies. As soon as 
practicable after a determination has 
been made to prepare an EIS and the 
lead agency designation issue resolved 
(if appropriate), the district/division 
engineer shall request any other Federal 
agency having jurisdiction by law or 
special expertise with respect to any 
environmental effect involved in the 
proposal to become a cooperating 
agency. This request, usually directed to 
the regional office of the agency, may be
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accomplished by invitation to 
participate in the scoping process or by 
a separate letter requesting 
coordination. In the case of feasibility 
studies where the scoping process is 
integrated within the Corps planning 
process, a separate letter will be 
required. For Corps actions where an 
EIS will not be required, or for those 
actions discussed in paragraph 6 where 
an EIS is normally prepared or the 
nature of the action is without 
precedent, coordination with Federal 
agencies having jurisdiction by law or 
special expertise will be requested by 
separate letter or public notice at the 
time the Environmental Assessment is 
initiated. See § 230.25 for a listing of 
Federal agencies and applicable 
environmental review and consultation 
requirements. Duties and responsibility 
of cooperating agencies are outlined in 
40 CFR 1501.6.

(d) Corps as a Cooperating Agency. 
Where the Corps is not the lead or joint- 
lead agency for a proposed action, and 
has been requested to become a 
cooperating agency, reporting officers 
shall participate and review the EIS 
work of the lead agency relevant to the 
Corps area of expertise or jurisdiction 
by law (i.e., flood control, navigation, 
hydropower and regulatory functions). 
This coordination will insure that the 
draft EIS produced will satisfy the 
procedural and statutory requirements 
of the Corps and could possibly be 
adopted as a Corps EIS in accordance 
with 40 CFR 1506.3. Duties and 
responsibilities of a cooperating agency 
are discussed in 40 CFR 1501.6(b) and
(c). In more complex actions where the 
Corps has been asked to participate 
beyond routine coordination and review 
and involves reimbursement of non
routine services (requests for personnel, 
etc.), or where more than one district or 
division may be involved, a 
memorandum of agreement with the 
lead agency should be prepared.

(e) Notice of Intent. A notice of intent 
to prepare a draft EIS for publication in 
the Federal Register is discussed in ER 
200-2-1. A notice is not required for 
actions not requiring an EIS. A notice is 
not required for court ordered revisions 
or supplements where the action 
preempts the scoping process by 
defining the required revisions.

§ 230.11 Tiering and program EIS.

Tiering, as discussed in 40 CFR 
1502.20 and 1508.28 may be undertaken 
in certain types of Corps actions where 
the use of a broad programmatic EIS to 
be followed with site specific EIS 
supplements will concentrate on the 
significant decision-making issues at

each level or stage of phased 
implementation and environmental 
review. The initial program EIS must 
present sufficient information regarding 
the expected impacts of the proposed 
action so that the decision makers can 
make a reasoned judgment on the merits 
of the action at the present stage of 
planning or development and exclude 
from consideration issues already 
decided or not ready for decision. The 
program EIS should identify data gaps 
and discuss future plans to supplement 
the data and prepare and circulate site 
specific EIS supplements, as appropriate 
at each stage of phased implementation 
or major Corps decision points.

§ 230.12 Draft, final, and supplemental EIS 
and information reports.

EIS will be prepared in draft and final 
form for those proposed actions listed in 
§ 230.6 and for other significant actions 
where the reporting officer makes a 
determination that an EIS is required, 
except for emergency actions discussed 
in § 230.7 which do not permit delays 
necessary to process EIS, categorical 
exclusions, and for legislative EIS as 
provided in 40 CFR 1506.8. Filing, timing, 
availability and processing of Corps EIS 
are discussed in § 230 .13, .14 and .15, 
and Appendix C, respectively. EIS will 
be prepared by. the reporting officer who 
is recognized as the responsible Federal 
official within the meaning of Section 
102(2) (c) of NEPA except for such 
changes as reviewing authorities may 
deem necessary in the original proposal 
and covering EIS, to be consistent with 
the policies of the Chief of Engineers 
and the Secretary of the Army.

(a) Supplements. A Supplement to the 
draft or final EIS on file will be prepared 
whenever significant impacts resulting 
from changes in the proposed plan 
recommended for approval or project 
modifications on authorized or 
completed projects relevant to 
significant environmental concerns. 
Supplements will also be required when 
new significant impact information, 
criteria or circumstances relevant to 
environmental considerations impact on 
the recommended plan or proposed 
actions. A supplement to a draft EIS will 
be prepared, filed and circulated in the 
same manner as the original draft EIS. 
Appropriate chapters in the final EIS 
and Record of Decision will address the 
new information or changes contained 
in the draft supplement. A supplement to 
a final EIS will be prepared and filed 
first as a draft supplement and then as a 
final supplement. Both documents will 
be filed and circulated in the same 
manner as the original draft and final 
EIS. Supplements will follow the same

format as EIS outlined in 40 CFR 1502 
and Appendixes A and B and review 
time limits discussed in § 230.14(b). 
Supplements should only be concerned 
with and discuss the significance of the 
changes, new information, criteria or 
circumstances relevant to environmental 
or other concerns which impact or have 
a bearing on the proposed action. 
References to the draft or final EIS being 
supplemented should be used to 
eliminate repetitive discussions in order 
to focus on the important issues and 
impacts. Page length will vary with the 
scope and complexity of the proposed 
changes or circumstances. The 
transmittal letter to EPA as well as the 
cover sheet shall clearly identify the 
title and purpose of the document as 
well as the title and filing date of the 
previous EIS being supplemented and 
how copies can be obtained. The Record 
of Decision for the final supplement will 
be signed by the appropriate Corps 
official after the final supplement has 
been on file for 30 days. Supplements 
will be listed in a separate category in 
EPA’s weekly notice of EIS availability 
published in the Federal Register.

(b) Supplemental Information Reports. 
Whenever it is only necessary to 
provide supplemental information to a 
point of concern discussed in the final 
EIS (and such point of concern was 
considered in making the decision on 
the proposed action), a supplemental 
information report will be prepared and 
filed with EPA. A separate category of 
information reports will be listed in EPA 
weekly list of EIS availability published 
in the Federal Register. The report will 
be circulated for information to 
concerned agencies and the interested 
public who provided comments on the 
draft and/  or final EIS at the same time it 
is filed with EPA. No administrative 
waiting periods are required. Reporting 
offices will provide eight (8) copies of 
the report to appropriate elements 
within OCE or to the division engineer, 
as appropriate, for filing with EPA. 
Reporting officers may also publish 
periodic informational fact sheets on 
long-term, complex EIS or other new 
environmental or project information 
which would not normally require an 
EIS to keep the public informed on the 
status of the proposed action. These 
documents will not be filed with EPA.

§ 230.13 Filing requirements.

Draft and final EIS, supplements and 
supplemental information reports shall 
be filed with EPA no earlier than they 
are also circulated to all parties on the 
project mailing list. Five (5) copies 
should be sent to: Director, Office of 
Environmental Review (A-104)
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Environmental Protection Agency, 401 M 
Street SW, Washington, DC 20460. 
Reporting officers shall file draft EIS 
and draft supplements directly with 
EPA. Final EIS and final supplements 
shall be filed by appropriate elements 
within OCE for Survey Reports, Phase I 
GDM and DPR requiring OCE approval 
or Congressional authorization. Division 
engineers shall file final EIS and final 
supplements for Phase I GDM delegated 
to the division engineer for approval, 
projects in a construction category, 
completed projects in operations and 
maintenance, and real estate actions, 
except that final EIS for projects in 
AE&D or construction to be submitted to 
Congress pursuant to Section 404r of the 
Clean Water Act will be filed by HQDA 
(DAEN-CWP) Washington DC 20314. 
Final EIS or supplements for permit 
actions will be filed by the district 
engineer. Supplemental information 
reports will be filed with EPA by the 
office filing the final EIS. OCE and/or 
division will notify field office 
counterparts when to circulate the final 
EIS or final supplement and will not file 
the final document with EPA until 
notified by the reporting officer that 
distribution of the document has been 
completed.

§ 230.14 Timing requirements.

EPA will publish a notice in the 
Federal Register each week (generally 
on Friday) of the EIS and EIS related 
reports filed during the preceding week. 
The date of this notice starts the review 
period. No administrative action will be 
taken regarding the proposed action 
sooner than 90 days after a draft EIS has 
been filed with EPA as noticed in the 
Federal Register, or sooner than 30 days 
after the final EIS has been filed with 
EPA and noticed in the Federal Register. 
The 30-day minimum period of review 
for the final EIS may run concurrently 
with the minimum 90-day period if the 
final EIS is filed within 90 days after a 
draft EIS is filed. However, reporting 
officers shall allow not less than 45 days 
for comment on the draft EIS. In 
unusually large or complex actions 
consideration should be given-to a 
period longer than 45 days for review 
and comment on the draft EIS.

(a) Expedited Filing. In certain cases 
where the proposed action must be 
undertaken within critical time 
restraints or because of compelling 
reasons of national policy, a shortend 
review period may be recommended. In 
such cases, reporting officers will 
provide themecessary information and 
facts to HQDA(DAEN-CWZ-P) 
Washington DC 20314 for consultation 
with EPA for a reduction in the

prescribed review periods. EPA may 
also extend the review periods on 
certain actions as described in 40 GFR 
1506.10(d).

(b) Timing Requirements on 
Supplements. The minimum periods of 
review for draft and final supplements 
before an administrative action can 
occur is 45 and 30 days, respectively. 
However, no decision on the action shall 
be made sooner than 90 days after the 
draft supplement has been filed with 
EPA. Draft and final supplements 
covering project design changes or 
actions not having a bearing on the 
overall project for which a final EIS has 
been filed, will observe the minimum 
review periods for only those actions 
addressed in the supplement and not 
curtail other ongoing or scheduled 
actions on the overall project. No 
minimum administrative waiting periods 
are required for supplemental 
information reports discussed in
§ 230.12(b).

(c) Administrative Actions. 
Administrative actions are defined as 
report or permit approval (where the 
report, project, or permit approval is 
contingent upon 30-day FEIS review), 
initial land acquisition or award of the 
initial construction or maintenance 
contract.

(d) Other. Final EIS included within 
Corps Survey and legislative Phase I 
GDM circulated by OCE for 
Departmental review to concerned 
Federal agencies and the affected 
State(s) will be given a 90-day review 
period. All other parties on the mailing 
list not contacted by OCE will be given 
the normal 30-day review period.

§ 230.15 Availability.
Draft and final EIS and supplements, 

except for certain appendixes as 
provided in 40 CFR 1502.18(d), shall be" 
made available to all agencies, groups 
and individuals on the project mailing 
list in accordance with 40 CFR 1502.19. 
Copies will also be furnished in 
response to requests from the public. All 
parties not receiving a complete set of 
appendixes shall be advised of the 
location of a complete set such as (local 
public libraries, planning agencies, etc.) 
or how they may be obtained, including 
the cost. In certain cases the reporting 
officer may circulate the EIS summary in 
lieu of the entire EIS. However, the 
procedures outlined in 40 CFR 1502.19 
must be carefully followed. The district 
engineer should consult with the 
division engineer prior to using this 
procedure. Single copies will be 
furnished without charge to individuals 
on the project mailing list and the 
individuáis requesting copies. For

multiple copy request, reproduction 
costs may be recouped from the 
requestor but shall not be greater than 
the actual costs of reproducing copies 
required to be sent to other Federal 
agencies. Copies of comments received 
from other Federal agencies on a draft 
EIS prior to the availability of the final 
EIS and other related EIS documents 
shall be made available to the requestor 
in accordance with the provisions of the 
Freedom of Information Act (5 U.S.C. 
552).

§ 230.16 Comments.
Reporting officers shall request the 

comments of all Federal and state 
agencies having jurisdiction by law or 
special expertise with respect to any 
environmental impact involved, or 
which is authorized to develop and 
enforce environmental standards, when 
the draft EIS or draft supplement is 
circulated for review in accordance with 
§ 230.13. Comments will also be 
requested from all other parties on the 
project mailing list and from State and 
local clearinghouses in accordance with 
OMB Circular A-95 (Revised). Reporting 
officers shall maintain and periodically 
update the project mailing list and 
provide timely notices of NEPA related 
public meetings, workshops, etc. and the 
availability of environmental documents 
to all those parties on the list as well as 
notifying the general public through such 
means as newspapers or other local 
media.

(a) Time Extensions. Requests for 
extension of time to review and 
comment on an EIS, either oral or 
written, will be considered on a case by 
case basis. Timeliness of distribution of 
the document, prior agency involvement 
in the proposed action, and the action’s 
scope and complexity will be used in 
making this determination. A lack of 
response may be presumed to indicate 
that the agency contacted has no 
comment to make, except that Federal 
agencies with jurisdiction by law, 
special expertise or authorized to 
enforce environmental standards shall 
be requested to comment even if the 
reply is that it has no comment. Time 
extensions of at least 15 days will be 
granted to timely requests for the entire 
draft EIS when only the summary was 
circulated.

(b) Public Meetings and Hearings. If a 
public meeting or hearing is held in 
connection with an EIS for a proposed 
action, the draft EIS will be made 
available to the public at least 15 days 
in advance of the meeting or hearing 
(unless the meeting is a scoping meeting 
as discussed in § 230.10). Public 
meetings or hearings, other than those
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required by Corps regulations, will be at 
the option of the reporting officer and 
should be held whenever an exchange of 
views and information would be 
beneficial.

(c) Comments Received on the Draft 
EIS. A public response section shall be 
included in the main text of each EIS 
prepared by the Corps. In the draft EIS 
this section will briefly describe the 
public involvement program or scoping 
process undertaken during the conduct 
of the study and/ or development of the 
EIS. Significant environmental concerns 
or issues related to the proposed action 
which surfaced and had a major 
influence on the proposed action and 
how such concerns were incorporated 
into the draft EIS will also be discussed 
in this section. A list of parties receiving 
copies of the draft EIS will be included 
in this section. In the final EIS this 
public response section will be 
expanded to include a brief discussion 
of substantive issues or new data 
requiring clarification or explanation 
having a direct bearing on the draft EIS 
or resulting in changes or modifications 
of the proposed action. Issues or 
questions may be appropriately 
consolidated or grouped, with the source 
of the comment identified. The 
discussion shall include references to 
appropriate paragraphs in the EIS and/ 
or Main Report and Appendixes where a 
thorough analysis of the issues or 
revisions can be found. A list of parties 
providing comments on the draft EIS 
will be included in this Section. Copies 
of all letters received (or summaries 
thereof where numerous repetitive 
“form” letters are received), together 
with Corps responses, may be included 
in the main text of the EIS if a limited 
number are received, or included in an 
Appendix when a large number are 
received. In any case, all comments 
shall accompany the EIS whether or not 
the comment is thought to merit 
individual discussion in the main text. 
Use of the single-page correspondence- 
response reduced display format is 
recommended as a way to reduce 
reviewing time, assure all comments are 
responded to and make the review less 
confusing. Pages reproduced in this 
format should be placed in the EIS to 
read from left to right (normal left 
margin tinned to become the top of the 
page). Reduction should be limited to 
one-half size in order to remain 
readable. A table of contents showing 
the commentor’s name and the page(s) 
where the letter and responses are 
located will be placed at the beginning 
of the Section. Letters will be arranged 
as folllows: Federal, State, groups or 
organizations and the public. See

Appendix A, paragraph 6i(6) for specific 
guidance on presenting comments on 
EIS for feasibility studies.

(d) Comments Received On the Final 
EIS. Letters of comment received during 
the 30-day review period on a final EIS 
will be answered by reporting officers 
on an individual basis. Responses shall 
indicate how each issue raised by the 
comments has been addressed citing 
authorities or reasons which support the 
Corps position. Five (5) copies of the 
incoming letters and the reporting 
officer’s response will be submitted to 
the division engineer or appropriate 
element within OCE whoever filed the 
final EIS. After review of comments and 
responses, the District Engineer (in the 
case of certain permit actions), the 
Division Engineer or Director of Civil 
Works will sign the Record of Decision 
and approve the action and/or forward 
the action to higher authority. For 
permits follow 33 CFR 325.8 and App. B. 
After signature the Record of Decision 
will be returned to the reporting officer 
and copies provided to appropriate 
Corps offices. For final EIS to be 
submitted to Congress pursuant to 
Section 404(r) of the Clean Water Act, 
the package of comments and responses 
would be directed to HQDA (DAEN- 
CWP) WASH DC 20314. In the case of a 
letter recommending a referral under 40 
CFR 1504, reporting officers will notify 
(DAEN-CWZ-P) and request further 
guidance. The Record of Decision will 
not be signed until the referred case is 
completed. No action will be taken on 
the proposal until the case is resolved.

(e) Commenting on Other Agencies 
EIS. District/division engineers shall 
review and comment on EIS prepared by 
other Federal agencies when the 
environmental impacts of the proposed 
action are related to the Corps 
jurisdiction by law or special expertise, 
as provided in 40 CFR 1503.2 and .3. 
Unless otherwise directed, the district/ 
division engineer in whose area the 
proposal is located will review and 
provide comments directly to the 
appropriate agency within the time 
period specified. In the case of Federal, 
national or geographic program EIS; 
legislative; or other major policies; OCE 
may designate a district or division 
engineer to provide a coordinated 
agency reply to the agency or request 
review and comment from Corps field 
offices for a coordinated agency reply to 
be signed at OCE or higher level. 
Comments on another Federal agency 
EIS should be specific and may address 
either the adequacy of the EIS or the 
merits of the alternatives discussed, or 
both, relative to the Corps functional 
areas of responsibility and expertise (i.e.

flood control, navigation, hydropower or 
regulatory functions). As a cooperating 
agency the Corps will always provide 
comments on another Federal agency 
EIS even if the response is no comment. 
The specificity of comments in these 
cases are discussed in 40 CFR 1503:3.

“(c) A cooperating agency shall specify in 
its comments whether it needs additional 
information to fulfill other applicable 
environmental reviews or consultation 
requirements and what information it needs. 
In particular, it shall specify any additional 
information it needs to comment adequately 
on the draft statement’s analysis of 
significant site-specific effects associated 
with the granting or approving by that 
cooperating agency of necessary Federal 
permits, licenses, or entitlements.

“(d) When a cooperating agency with 
jurisdiction by law objects or expresses 
reservations about the proposal on grounds 
of environmental impacts, the agency 
expressing the objection or reservation shall 
specify the mitigation measures it considers 
necessary to allow the agency to grant or 
approve applicable permit, license, or related 
requirements or concurrences.”

One copy of all district/division 
comments on other Federal agency’s 
draft EIS shall be furnished to HQDA 
(DAEN-CWR-P) WASH D.C. 20314. If 
comments are prepared on another 
agency’s final EIS one copy shall also be 
furnished to Director, Office of Federal 
Activities, A-104, Environmental 
Protection Agency, 401 M Street, SW, 
Washington, D.C. 20460. Copies of 
comments on state or local EIS which 
are unrelated to the Federal NEPA 
program will not be furnished to OCE or 
EPA.

§ 230.17 Record of decision.

A Record of Decision, as discussed in 
40 CFR 1505.2 will be prepared to 
document the Corps final decision or 
recommendation to Congress on a 
proposed action requiring an EIS. The 
Record of Decision replaces the 
Statement of Findings (ER1105-2-509) 
which is rescinded by this regulation. 
The Record of Decision will be signed at 
the level approving the action and/or 
filing the final EIS. For Corps Survey 
Reports, Phase IGDM and DPR 
requiring congressional authorization or 
OCE approval the Record of Decision 
will be signed by the Director of Civil 
Works after review of the comments 
received following the filing of the final 
EIS. For phase I GDM delegated to the 
division engineer for approval, projects 
in a construction category, completed 
projects in operations and maintenance 
and real estate actions, the Record of 
Decision will be signed by the Division 
Engineer. In the case of permit actions, 
see Appendix B. The reporting officer



Federal Register /  Vol. 44, No. 127 / Friday, June 29, 1979 / Proposed Rules 38299

preparing the EIS will be responsible for 
preparing the Record of Decision for 
signature of the Division Engineer or 
Director, as appropriate. It will 
accompany the letters of comment and 
responses received on the final EIS as 
discussed in § 230.16(d). In the case of 
Survey or phase I reports requiring 
Congressional authorization, the Record 
of Decision will be included within the 
final report of the Chief of Engineers 
when the recommended action is 
forwarded to Congress.

A Record of Decision is not required 
when a FONSI and environmental 
assessment has been prepared. The 
Record of Decision shall:

“(a) State what the decision was.
“(b) Identify all alternatives considered by 

the agency in reaching its decision, specifying 
the alternative or alternatives which were 
considered to be environmentally preferable. 
An agency may discuss preferences among 
alternatives based on relevant factors 
including economic and technical 
considerations and agency statutory 
missions. An agency shall identify and 
discuss all such factors including any 
essential considerations on national policy 
which were balanced by the agency making 
its decision and state how those 
considerations entered into its decision.

(c) State whether all practicable means to 
avoid or minimize environmental harm from 
the alternative selected have been adopted, 
and if not, why they were not. A monitoring 
and enforcement program shall be adopted 
and summarized where applicable for any 
mitigation. (40 CFR 1505.2).

§ 230.18 Monitoring and mitigation.

For those cases involving the 
preparation of an EIS, reporting officers 
shall be responsible for preparing 
reports which will provide information 
on the current status of environmental 
monitoring and authorized mitigation 
measures undertaken on Corps projects 
and permit actions in accordance with 
40 CFR 1505.3. These reports will be 
made available to cooperating and 
commenting agencies who proposed 
mitigation measures which were 
adopted. Reports will not be required for 
those Corps actions with a final EIS on 
file as of 30 July 1979 except where 
environmental monitoring and/or 
authorized mitigation measures were 
underway or established in the final EIS. 
The funding of environmental 
monitoring and authorized mitigation 
measures will be a part of the project 
cost. Budget requests will recognize the 
importance and timing of monitoririg 
and mitigation features and include 
necessary funds to insure Phased project 
development.

§ 230.19 Integration with State and local 
procedures.

Reporting officers shall cooperate, to 
the fullest extent practicable, with State 
and local agencies to reduce duplication 
between Corps NEPA actions and those 
required by State and local requirements 
(40 CFR 1506.2(b), (c) and (d)). Normally, 
this cooperation will consist of 
providing information on regulatory 
responsibilities with respect to the 
proposed action to determine the extent 
and degree of involvement of the Corps 
and whether an assessment or joint EIS 
is desirable. If the proposed State or 
local action falls within the Corps’ area 
of NEPA activities, the concerned 
reporting officer, as a joint lead agency, 
shall cooperate with the State or local 
agency in fulfilling State environmental 
impact statement requirements (if 
applicable) as well as Federal NEPA 
laws so that one document will comply 
with all applicable laws. An EIS 
produced as a joint Corps-State or local 
agency document will be prepared and 
processed in accordance with applicable 
sections and appendixes of these 
regulations.

§ 230.20 Adoption of EIS.
The Corps may adopt another Federal 

agency’s draft or final EIS or portion 
thereof provided that it meets the 
standards for an adequate EIS under 
CEQ regulation 40 CFR 1500-1508.

“(b) If the actions covered by the original 
environmental impact statement and the 
proposed action are substantially the same, 
the agency adopting another agency's 
statement is not required to recirculate it 
except as a final statement. Otherwise the 
adopting agency shall treat the statement as 
a draft and recirculate it (except as provided 
in paragraph (c) of this section.

(c) A cooperating agency may adopt 
without recirculating the environmental 
impact statement of a lead agency when, 
after an independent review of the statement, 
the cooperating agency concludes that the 
comments and suggestions have been 
satisfied.

(d) When an agency adopts a statement 
which is not final within the agency that 
prepared it, or when the action it assesses is 
the subject of a referral under part 1504, or 
when the Statement’s adequacy is the subject 
of a judicial action which is not final, the 
agency shall so specify.” (40 CFR 1506.d).
Reporting officers wishing to adopt an 
EIS should submit necessary 
background information and EIS 
documents to HQDA (DAEN-CWR-P) 
WASH D.C. 20314 for a decision on the 
proposed action.

§ 230.21 Limitations on actions during the 
NEPA process.

Limitations on Corps action during the 
NEPA review process are discussed in

§ 230.14. State and local agencies and 
private applicants should be made 
aware of the early stage involvement 
provisions of 40 CFR 1506.1(b) with 
respect to the Corps foreseeable 
regulatory responsibilities (refer to 
Appendix B). If a reporting officer 
decides to prepare a' programmatic EIS, 
the limitations set forth in 40 CFR 
1506.1(c) will apply to the extent 
practicable but are not binding unless 
the program EIS is required by statute or 
ordered by the courts. Reporting officers 
will carefully review proposed interim 
actions to be undertaken while work on 
a program EIS is in progress so as not to 
prejudice the ultimate decision on the 
program.

“(c) While work on a required program 
environmental impact statement is in 
progress and the action is not covered by an 
existing program statement, agencies shall 
not undertake in the interim any major 
Federal action covered by the program which 
may significantly affect the quality of the 
hunian environment unless such action:

(1) Is justified independently of the 
program;

(2) Is itself accompanied by an adequate 
environmental impact statement; and

(3) Will not prejudice the ultimate decision 
on the program when it tends to determine 
subsequent development or limit alternatives.

(d) This section does not preclude 
development by applicants of plans or design 
or performance of other work necessary to 
support an application for Federal, State or 
local permits or assistance. Nothing in this 
section shall preclude Rural Electrification 
Administration approval of minimal, 
expenditures not affecting the environment 
(e.g., long leadtime equipment and purchases 
options) made by nongovernmental entities 
seeking loan guarantees from the 
Administration.” (40 CFR 1506.1)

§ 230.22 General considerations in 
preparing corps EIS.

EIS for Corps Civil Works activities 
shall be prepared and processed in 
accordance with Appendix A through D 
and pertinent Sections of this regulation, 
CEQ regulations implementing the 
procedural provisions of NEPA (40 CFR 
1500-1508), and the following:

(a) Interdisciplinary Preparation. EIS 
shall be prepared using an 
interdisciplinary approach which will 
insure the integrated use of the natural 
and social sciences and the 
environmental design arts. (40 CFR 
1502.6) Environmental investigations 
should be undertaken simultaneously 
with and to the same depth and scope as 
other study or project related 
investigations. EIS shall be coordinated 
with and reviewed by district and 
division counsel. A list of the names, 
expertise, experience, and professional 
discipline of the persons who were
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primarily responsible for the preparation 
of the EIS shall be included. See 
paragraph 6b of Appendix A for 
guidance on format. (40 CFR 1502.17).

(b) Incorporation by Reference. EIS 
shall incorporate cited material into the 
main text of the EIS by the use of 
reference to eliminate excess bulk. 
Footnotes should not be used.
References should be made by 
indicating an author’s last name and 
date of the reference in parentheses at 
the appropriate location in the text. The 
list of references will be placed at the 
end of the EIS, or in the case of 
feasibility studies, incorporated by 
reference into the index as shown on 
page A-15. Only information sources 
actually cited in the text should appear 
in the reference list. The reference list 
shall include the author’s name and the 
date and title of the publication. 
Personal communications should also be 
listed with the person’s employing 
office, date of communication and type 
of communication (e.g., letter, telephone, 
interview, etc.). Cited material must be 
reasonably available for inspection by 
interested parties within the time 
allowed for comment (40 CFR 1502.21).

(c) Incomplete or Unavailable 
Information. Refer to 40 CFR 1502.22 (a) 
and (b) for guidance in preparing an EIS 
when there are data gaps or lack of 
information relevant to significant 
adverse impacts bearing on the decision 
on the action.

(d) Methodology and Scientific 
Accuracy. Methodologies, techniques, 
and other scientific sources used to 
arrive at information presented in the 
EIS or relied upon for conclusions shall 
be cited at appropriate locations in the 
EIS and included in the list of 
references. (40 CFR 1502.24).

(e) Cost-Benefit Analysis. In the case 
of feasibility studies, limited plan 
economic data will be displayed for the 
final array of alternatives in accordance 
with Appendix A. For other Corps 
actions, limited project economic data 
relevant to the choice among 
alternatives will be displayed, as 
appropriate (e.g. cubic yard cost for 
O&M dredging). When a cost-benefit 
analysis is prepared, the relationship 
between that analysis and any analyses 
of unquantified environmental impacts, 
values, and amenities shall be 
discussed.

(£) Contractural Relationships. The 
use of outside professional services 
(contractors) for the preparation of 
Environmental Assessments and EIS for 
Corps actions shall be in accordance 
with 40 CFR 1506.5(c). The reporting 
officer shall assist the contractor in the 
preparation of the document and

independently evaluate and be 
responsible for its scope, content and 
accuracy. The names of the person(s) 
responsible for this independent 
evaluation shall be included in the list of 
perparers as discussed in paragraph 7b 
of Appendix A. Reporting officers shall 
prepare and have contractors execute a 
disclosure statement specifying that 
they have no financial or other interest 
in the outcome of the project.

(g) Use of Regulation. This regulation 
shall become effective on 30 July 1979 
and will be used for the preparation and 
processing of all NEPA related 
documents prepared for Civil Works 
activities except for the requirements of 
publishing a notice of intent to prepare a 
draft EIS (ER 200-2-1) which became 
effective 12 February 1979. Draft EIS and 
draft supplements filed with EPA after 
30 July 1979 must comply with these 
regulations. Draft EIS and draft 
supplements filed with EPA before 30 
July 1979 need not comply with these 
regulations nor do the finals prepared 
from these drafts (40 CFR 1506.12).

(h) Responsible Officials. Each 
reporting officer is considered as the 
designated Corps NEPA official who is 
responsible for agency compliance of 
NEPA related actions originating within 
their district/division boundaries. 
Reporting officers may also be 
designated as the responsible Corps 
official to provide agency views on other 
agency’s EIS. At the Headquarters level, 
the Office of Environmental Policy 
Development HQDA (DAEN-CWR-P) 
WASH DC 20314 (phone number 202- 
272-0121) is responsible for overall 
review of Corps NEPA compliance and 
other questions concerning the 
requirements of this regulation. This 
office will serve as the central point of 
contact for information on Corps NEPA 
documents and the review of other 
agencies EIS unless otherwise delegated 
or where review arrangements with 
other agencies has been implemented.

§ 230.23 Predecision referrals.

(a) Corps Actions Other than 
Regulatory Permits. If the reporting 
officer determines after review of 
another agency’s final EIS that the 
proposed action would be 
environmentally unsatisfactory with 
respect to the Corps area of expertise or 
jurisdiction by law, the case will be sent 
through division to reach (DAEN-CWZ- 
P) not later than 15 days after the final 
EIS was filed for review and processing 
to SACW for submittal to CEQ. The 
referral must be delivered to CEQ not 
later than 25 days after the final EIS was 
filed. The referral shall only be used 
after timely, but unsuccessful efforts

have been undertaken to resolve the 
issue with the other agency. Such advice 
and/or a request for additional 
information to permit an analysis of the 
proposed action associated with the 
Corps area of expertise or regulatory 
responsibilities shall be contained in the 
reporting officers comments on the other 
agency’s draft EIS. Every effort should 
be made to resolve the problem(s) prior 
to the preparation of the final EIS. 
However, if an agreement cannot be 
reached, the reporting officer shall 
prepare the referral in accordance with 
the procedures outlined in 40 CFR 
1504.3. Corps actions referred to CEQ 
under this procedure by another Federal 
agency or by EPA under Section 309 of 
the Clean Air Act (42 U.S.C. 7609) shall 
be transmitted immediately to (DAEN- 
CWZ-P) for further guidance. Reporting 
officers receiving potential referral 
advice or requests for additional 
information from another Federal 
agency in comments on a draft EIS, 
shall, to the extent practicable, provide 
the necessary information and/or 
attempt to resolve the differences prior 
to filing the final EIS on the proposed 
action.

(b) Predecision Referrals for 
Regulatory Permits. See Appendix B.

§230.24 Agency decision points.

(a) General. The instructions 
contained in appendix C discuss the 
timing and integration of EIS 
preparation and processing in relation to 
major decision points in the Corps Civil 
Works Program. Analyses of 
environmental data obtained during the 
early stages of planning, project 
development, operations and 
maintenance, management and 
regulatory permit actions will provide 
the reporting officer with a basis to 
make a determination of the significance 
of the proposed action and whether an 
environmental assessment, EIS or EIS 
supplement will be required. In the case 
of an Environmental Assessment, the 
reporting officer or delegated official for 
certain permit actions will sign the 
FONSI based on the completed 
Environmental Assessment. 
Environmental Assessments and 
FONSIS prepared for actions other than 
regulatory which normally require an 
EIS or are without precedent shall be 
circulated for public review and 
comment for 30-days before the FONSI 
is signed by the reporting officer in 
accordance with 40 CFR 1501.4(e)(2). For 
regulatory functions see Appendix B. 
Determinations based on Environmental 
Assessments are reversible should 
controversy or other circumstances
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occur which require as EIS on 
supplement to be prepared.

(b) Feasibility Studies. In the case of 
feasibility studies discussed in
§ 230.6(b), the EIS is an integral part of 
the Main Report and circulated to 
agencies and the public for review. This 
procedure insures that environmental 
data and analyses are given equal 
consideration with other factors and are 
made available to agency 
decisionmakers at the time when they 
will be of most value in reviewing and 
deciding on a proposed action. The Main 
report and EIS for Survey and 
Legislative Phase I reports will 
accompany the Final Report of the Chief 
of Engineers when the proposed action 
is forwarded for Executive review and 
ultimately to Congress for a decision. 
DPR and Phase IGMD approved at the 
OCE level will have the Director of Civil 
Works sign the Record of Decision. The 
Record of Decision for administrative 
Phase I reports will be signed by the 
Division Engineer.

(c) Construction, O&M and 
Management Actions. In the case of 
authorized and completed projects, EIS 
or EIS Supplements will be prepared 
early in the scoping process, circulated 
for review and comment, and made 
available to agency decisionmakers for 
review (including comments received) 
prior to reaching a decision on the 
proposed construction, maintenance, or 
management action. The Record of 
Decision as discussed in § 230.17 will be 
signed by the Corps official approving 
the action after the final EIS or 
supplement has been on file for 30 days. 
In the case of an Environmental 
Assessment, the reporting officer will 
sign the FONSI and approve the action 
based on the completed Environmental 
Assessment. No administrative action 
shall be taken on the proposed project 
until the Record of Decision or the 
FONSI has been signed.

(d) Regulatory Permit Actions. See 
Appendix B.

§ 230.25 Environmental review and 
consultation requirements.

(a) General. The following paragraphs 
list the principal environmental review 
and consultation requirements 
applicable to all Corps Civil Works 
actions. In accordance with 40 CFR1502. 
25, the following procedures outline, 
how documents required to be prepared 
for applicable environmental review and 
consultation requirements are to be 
integrated with NEPA documents and 
how the applicable consultation or 
commenting process is to be undertaken 
concurrently with the circulation of the 
appropriate environmental document.

(1) Clean W ater Act o f1977, 33 U.S.C. 
1251 et seq. (form erly known as the 
Federal Water Pollution Control Act 
Amendments o f1972). Evaluation of the

* effects of the discharge of dredged or fill 
material into waters of the United 
States, including considération of the 
Section 404 (b) (1) Guidelines, shall be 
included in Environmental Assessments, 
EIS, EIS Supplements or Supplemental 
Information Reports prepared for Corps 
actions, except for regulatory permit 
actions and actions categorically 
excluded. For regulatory permit actions 
compliance shall be in accordance with 
applicable provisions of 33 CFR 320-329. 
EIS documentation shall include the 
reporting officer’s evaluation of each of 
the applicable factors from the Section 
404 (b) (1) Guidelines together with the 
required determinations and findings. 
The Section 404 evaluation will be noted 
in the EIS summary and included as an 
Appendix to the draft Main Report and 
EIS or to the draft EIS or supplement as 
appropriate, and circulated for review 
and comment. This procedure will 
satisfy Section 404 of the Act, upon 
submittal of the EIS to Congress, in lieu 
of issuing a public notice and obtaining 
a State water quality certification. In the 
case of an Environmental Assessment 
prepared for a Corps action not 
requiring an EIS, compliance with 
Section 404 will be identified in the 
Assessment and the evaluation included 
as an Appendix. The final evaluation 
together with comments and responses 
for the coordination will be included 
with the final EIS or supplement. Interim 
policy guidance on compliance with 
applicable provisions of Section 404 of 
the Clean Water Act for Corps studies 
and projects in planning, design, 
construction and operations and 
maintenance has been provided.

(2) Coastal Zone Management A ct o f 
1972, as Amended, 16 U.S.C. 1451 et seq. 
Proposed Corps projects and activities 
significantly affecting land or water uses 
in the Coastal Zone of a State or 
Territory must be coordinated with the 
appropriate State agency responsible for 
administering the State’s approved 
Coastal Management Program, 
coordination should be initiated early in 
the planning or scoping process to 
insure compliance with the consistency 
provisions of the Act (Section 307). In 
the case of feasibility studies, the 
consistency determination shall be 
summarized in the Main Report noted in 
the EIS summary and fully included in 
an Appendix to Main Report, if 
necessary. In other Corps actions, 
except regulatory permits, the 
consistency determination will be noted 
in the EIS summary and fully included in

an Appendix, if necessary. For 
regulatory permits, compliance with the 
Act will be in accordance with 33 CFR 
325.2(b)(2). In the case of an 
Environmental Assessment, the 
consistency determination together with 
pertinent correspondence will be 
included with the document.

(3) Endangered Species A ct o f1973, as 
Amended, 16 U.S.C. 1531 et seq. 
Reporting officers shall initiate early 
coordination with the appropriate 
Regional Director of the Fish and 
Wildlife Service (FWS) or National 
Marine Fisheries Service (NMFS) to 
determine if any listed endangered or 
threatened species or species proposed 
for listing or their critical habitat may be 
present in the area of the proposed 
Corps action. The results of this 
coordination and/or consultation as 
required by Section 7 of the act, as 
amended, shall be included in the 
Environmental Assessment, draft EIS or 
EIS supplement prepared for the 
proposed action. Copies of pertinent 
correspondence, biological assessments, 
opinions, consultants reports or other 
related information shall be provided as 
an Appendix to the draft Main Report or 
draft EIS, as appropriate, with the 
conclusions and/or recommendation 
discussed briefly in the EIS summary 
and public response section. In the case 
of regulatory permits not requiring an 
EIS, the results of the coordination 
obtained by circulation of the public 
notice will be included within the final 
Environmental Assessment prepared for 
the proposed action.

(4) Fish and Wildlife Coordination 
Act, 16 U.S.C. 661 et seq. Reporting 
officers shall initiate early coordination 
with the appropriate Regional Director 
of the Fish and Wildlife Service (FWS), 
the appropriate National Marine 
Fisheries Service (NMFS) and the head 
of the agency responsible for fish and 
wildlife for the State in which the 
proposed action will occur. The results 
of this coordination shall be discussed 
briefly in the Environmental Assessment 
or draft EIS summary and public 
response section to identify the 
concerns of the fish and wildlife 
agencies when the draft report and EIS 
or draft EIS, as appropriate is circulated 
to agencies and die public for review 
and comment In the case of feasibility 
studies the final fish and wildlife report 
will be included as an Appendix to the 
final Main Report and EIS when the 
reporting officer transmits the report to 
higher authority. In other Corps actions 
the final fish and wildlife report (if 
applicable) will be included as an 
Appendix to the final EIS prepared for 
the action, except for regulatory permit
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actions which are coordinated and 
processed under provisions of 33 CFR 
320.4(c). Planning aids and other 
detailed fish and wildlife data and 
information received from the FWS or 
NFFS should be referenced in the report 
or EIS as appropriate and need not be 
circulated with the documents.

(5) Marine Protection, Research and 
Sanctuaries A ct o f1972, as amended, 16 
U.S.C. 1401 etseq. Reporting officers 
will be responsible for compliance with 
Section 102 Guidelines of the Act for 
proposed Corps actions involving the 
transportation of dredged material by 
vessel for the purpose of dumping it in 
ocean waters pursuant to Section 103 of 
the Act. Interim policy guidance for 
Corps studies and projects on this 
matter has been previously provided. 
Guidance for Corps operations and 
maintenance actions is provided in 33 
CFR 209.145. Guidance for Corps 
regulatory permits is provided in 33 CFR 
320-329. In the case of feasibility 
studies, the evaluation of the need for 
ocean dumping including the availability 
of alternatives to ocean dumping will be 
incorporated into the main report as part 
of the multiobjective planning process, 
noted in the EIS summary and included 
as an Appendix to the Main Report. In 
other Corps actions, except regulatory 
permits, the evaluation and findings will 
be noted in the EIS summary and 
included as an Appendix to the EIS or 
EIS supplement, as appropriate. For 
regulatory permits, compliance with the 
Act will be in accordance with 33 CFR 
320-329. In the case of an Environmental 
Assessment, the evaluation and finding, 
together with pertinent correspondence 
will be included within the document. 
Inclusion of the evaluation and findings 
in the EIS documents for Corps studies 
and projects circulated for public review 
and comment will satisfy the 
opportunity for public review. The 
public notice procedure used for 
regulatory permits will satisfy the 
opportunity for public review.

(6) National Historic Preservation A ct 
o f1966, as Amended, 16 U.S.C. 470 et 
seq. Archeological and Historic 
Preservation A ct o f1974, as amended,
16 U.S.C. 469 et seq. Also referred  to as 
the "Reservoir Salvage Act". Executive 
O rder 11593, Protection and 
Enhancement o f the Cultural 
Environment, 13 May 1971. Reporting 
officers shall coordinate with 
appropriate state historic preservation 
officers, the Heritage Conservation and 
Recreation Service, the Advisory 
Council on Historic Preservation, and 
other groups with cultural resources 
expertise to identify and determine 
potential effects of proposed Corps

actions on significant cultural resources. 
The results of Corps studies and 
coordination related to cultural 
resources shall be included in 
Environmental Assessments, EIS and 
EIS supplements in accordance with ER 
1105-2-460. In the case of regulatory 
permits, all policies related to cultural 
resources are provided in 33 CFR 325.

(7) Executive Order 11988, Floodplain 
Management, 24 May 1977. Policy 
guidance implementing the executive 
order for all Corps Civil Works actions 
is contained in ER 1165-2-26, dated 15 
May 1979. The results of the required 
assessment and evaluation together 
with the determination and finding shall 
be discussed briefly in the EIS or 
Environmental Assessment summary 
and public response section and 
included as an Appendix, if necessary, 
for all Corps actions except for 
feasibility studies, regulatory permits 
and actions categorically excluded. In 
the case of feasibility studies, 
implementation of the Executive Order 
will be incorporated into the Main 
Report as part of the multiobjective 
planning process, noted in the EIS 
summary and included as an Appendix 
to the main report, if necessary. Existing 
policies and procedures related to 
regulatory permits 33 CFR 320-329 fulfill 
the requirements of the Executive Order 
and should continue to be followed.

(8) Executive O rder 11990, Protection 
o f Wetlands, 24 M ay 1977. Reporting 
officers will be responsible for 
compliance with applicable provisions 
of the Executive Order. Interim policy 
guidance on this matter has been 
previously provided. In the case of 
feasibility studies the results of the 
analyses and findings related to 
wetlands will be incorporated into the 
Main Report as part of the 
multiobjective planning process, noted 
in the EIS summary and included as an 
Appendix to the Main Report, if 
necessary. In other Corps actions, 
except regulatory permits, the analyses 
and findings will be noted in the EIS 
summary and included as an Appendix 
to the EIS or EIS supplement, as 
appropriate. For regulatory permits, 
compliance with the Executive Order 
will be in accordance with 33 CFR 320- 
329. In the case of an Environmental 
Assessment, the analyses and finding, 
together with pertinent correspondence 
will be included within the document 
Inclusion of the analyses and findings in 
the EIS documents for Corps studies and 
projects circulated for a public review 
and comment will satisfy the 
opportunity for early public review 
requirements of Section 2(b) of the 
Executive Order. The opportunity for

early public review through publication 
of a Public Notice will satisfy the 
requirements of this section in the case 
of regulatory permits.

(9) Analysis o f Impacts on Prime and 
Unique Farmlands in EIS, CEQ 
Memorandum, 30 August 1976. Reporting 
officer will be responsible for including 
an analysis of the effects of proposed 
actions on prime and unique farmland in 
the course of preparing environmental 
documents. Interim policy guidance on 
this matter has been previously 
provided. In the case of feasibility 
studies, the results of the evaluation will 
be incorporated into the Main Report as 
part of the multiobjective planning 
process, noted in the EIS summary and 
discussed in the appropriate sections of 
the EIS. In all other Corps actions the 
results of the evaluation will be noted in 
the EIS or Environmental Assessment 
summary and discussed in the 
appropriate sections of the text.

(10) Other environmental laws, 
Executive Orders, etc. as may be 
required by the proposed action.

Appendix A .— Organization and Content o f EJS for 
Feasibility Studies

[Table of Contents]

Subject Paragraph Page

Purpose..................... ........ ................ 1 A-2
References.......................................... 2 A-2
Background................................. 3 A-2

Page Limits......................... ......... 4 A-35 A-3
EIS Contents_________ _________ 6 A-3

Cover Sheet________________ 6a A-3
List of Preparers....................... .. 6b A-3
Table of Contents........................ 6c A-4
Summary............................. 6d A-4
Need for and Objectives of

Action........................................ 6e A-5
Alternatives................................. 6f A-S
Affected Environment........ ........ 6g A-6
Environmental Effects____ ___ 6h A-7
Public Involvement................ ..... 6i A-7

A-7
Index, References and

Appendixes............................„ 6j A-6

1. Purpose. This appendix provides 
guidance on the organization and 
content of Environmental Impact 
Statements (EIS) incorporated into 
Corps feasibility reports, including 
Survey Report, Phase I General Design 
Memorandum (GDM) and Detailed 
Project Reports (DPR).

2. References.
a. 40CFR1500-1508
b. ER 1105-2-32
c. ER 1105-2-50
d. ER 1105-2-200
e. ER 1105-2-210
f. ER 1105-2-220
g. ER 1105-2-230
h. ER 1105-2-240
i. ER 1105-2-250
j. ER 1105-2-920
k. ER 1105-2-921
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3. Background.
a. The Corps multiobjective planning 

process (ER 1105-2-200 series) 
integrates the substantive requirements 
of NEPA, the U.S. Water Resource 
Council’s Principles and Standards 
(P&S), and related environmental 
policies. Thus, feasibility reports 
documenting the results of studies 
conducted in accordance with the ER 
1105-2-200 series will address the 
concerns of NEPA as integral parts of 
the report. The organization of 
feasibility reports reinforces this 
concept by including a concise, succinct 
EIS within the Main Report (ER 1105-2- 
920). The EIS will be based on and 
supported by analyses and conclusions 
documented in the Report, with a focus 
on the specific concerns identified in 
CEQ regulation implementing NEPA’s 
procedural provisions (40 CFR1500- 
1508).

b. The following paragraphs present 
the page limit, organization and content 
requirements for EIS included in 
feasibility reports. Requirements of 40 
CFR 1500-1508 are incorporated by 
reference where applicable.

4 .Page Limits
a. Reference: 40 CFR 1500.4(a), 1502.7* 

1502.11,1502.12,1502.15, and 1502.17.
b. EIS prepared for feasibility studies 

will not duplicate lengthy 
documentation of the substantive 
requirements of NEPA contained 
elsewhere in the Main Report and 
Appendixes. An OCE analysis has 
indicated that an EIS, extracted from 
Main Report discussions addressing 
NERA requirements, will average about 
35 pages. Based on this analysis, and in 
accordance with CEQ objective to 
reduce paperwork, EIS included in 
Feasibility Reports will not normally 
exceed 50 pages (single-spaced typed, 
pages numbered sequentially).

c. Whenever an EIS is expected to 
exceed 50 pages, the District Engineer 
shall consult with and request the 
approval of the Division Engineer to 
exceed 50 pages. If required, such 
consultation shall occur prior to the 
Stage 3 Checkpoint Conference for a 
Draft EIS, and not later than 60 days 
prior to forwarding the Final Report to 
the Division Engineer for a Final EIS. 
Approval to exceed 50 pages should be 
granted only in cases of unusual plan 
complexity or extensive public 
controversy.

5. EIS Organization.
a. Reference: 40 CFR 1502.10.
b. The EIS will consist of ten primary 

parts, including a cover sheet, list of 
preparers, table of contents, six 
chapters, and a combined index, 
references and appendixes table.

Various subchapter discussions are 
required in each of the six chapters.

6. EIS Contents.
a. Cover Sheet.
(1) Reference: 40 CFR 1502.10(a) and 

1502.11.
(2) An example cover sheet is 

presented on page A-9.
b. List o f Preparers.
(1) Reference: 40 CFR 1502.6, 

1502.10(h), 1502.17 and 1507.2(a).
(2) An example List of Preparers is 

presented on page A-10. The study 
manager, an EIS coordinator and any 
consultant(s) should be identified in the 
list, as appropriate.

c. Table o f Contents. (1) Reference: 40 
CFR 1502.10(c).

(2) Inasmuch as the EIS is included in 
the Main Report, page numbers cited in 
the EIS Table of Contents will be the 
Report page numbers. For example, if 
the last page of a Draft Main Report is 
numbered 96, the first page cited in thé 
Table of Contents for the Draft EIS 
would be 97.

d. Summary. (1) Reference: 40 CFR 
1502.2(d), 1502.10(b), 1502.12,1502.16(c), 
1502.20,1502.25,1506.2(d), 1506.3(d) and 
1506.10(b)(2).

(2) This chapter will inform the reader 
of the major factors which Were 
considered in and influenced planning 
related decisions. It shall be presented 
in the following four discussions.

(3) Major Conclusions and Findings. 
Present the rationale for the study’s 
NED Plan, EQ Plan, and tenatively 
selected plan in a Draft EIS; the rational 
for study’s NED Han, EQ Plan, selected 
plan and recommended plan in a Final 
EIS; and other major conclusions and 
findings of the District Engineer (for 
example, Section 404, E .0 .11988 and
E .0 .11990 findings).

(4) Areas of Controversy. Describe 
any issues that were the subject of 
major disagreement among public 
interests during the course of the study. 
Describe the outcome of any resolved 
controversies.

(5) Unresolved Issues. Describe any 
unresolved major disagreements among 
study areas interests and actions being 
taken to resolve disagreements.

(6) Relationship to Environmental 
Requirements. Describe the relationship 
of each plan included in the Stage 3 final 
array of alternatives to the requirements 
of environmental laws, executive orders 
and other policies; the objectives of 
Federal, State and local land use plans, 
policies and controls applicable to the 
study area and other related State and 
Local plans and laws; and any Federal 
requirements for permits, license and 
other entitlements needed to implement 
the detailed plans. A table similar to

that presented on the page A -ll  
example is recommended for this 
presentation.

(7) References to adoption of a 
previously prepared EIS and 
supplementing an EIS under the tiering 
concept (see 40 CFR 1502.20), and 
references to an EIS meeting the criteria 
of 40 CFR 1506.3(d) or 1506.10(b)(2) 
should be included in this chapter, as 
appropriate.

e. N eed for an Objectives o f Action.
(1) Reference: 40 CFR 1502.4(a), 
1502.10(d) and 1502.13.

(2) This chapter will explain to the 
reader why the Corps became involved 
in the study and what public concerns 
and consequent planning objectives 
were identified as the basis for plan 
formulation. It shall be presented in the 
following three discussions.

(3) Study Authority. Identify the 
study’s authorizing document and 
summarize the Congressonal intent for 
undertaking the study.

(4) Public Concerns. Describe the 
public concerns and related resource 
management needs (problems and 
opportunities) which were identified in 
the study.

(5) Planning Objectives. State the 
planning objectives which were derived 
from the aformentioned resource 
management needs and employed in 
plan formulation.

f. Alternatives. (1) Reference: 40 CFR 
1502.1,1502.2(e), 1502.4(a), 1502.10(e), 
1502.14,1502.16(h), 1502.23,1505.1(e) and 
1508.27.

(2) This chapter will provide the 
reader with a cursory understanding of 
possible solutions considered, and the 
assessment and evaluation of the most 
responsive solutions (detailed plans). It 
shall be presented in (he following four 
discussions.

(3) Plans Eliminated From Further 
Study. Briefly describe each plan 
considered in late Stage 2 planning but 
not included in the Stage 3 final array of 
alternatives. Present the rationale for 
eliminating such plans.

(4) Without Conditions (No Action). 
Briefly describe the without conditions 
that are expected to occur in the 
absence of any Federal action to 
address the planning objectives. If non- 
Federal actions to address the planning 
objectives are included in the without 
conditions assumptions (as in the case 
of water supply and power-related 
planning objectives), describe such 
actions and identify the agency(ies) or 
group(s) responsible for their 
implementation and any mitigation 
requirements of such actions.

(5) Plans Considered in Detail. Briefly 
describe each plan included in the Stage
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3 final array of alternatives. Summarize 
each plan description, implementation 
responsibilities (Federal and non- 
Federal), and any mitigation 
requirements (including fish and wildlife 
“compensation,” cultural resources 
“data recovery,” endangered species 
“conservation,” etc.). Identify the 
designated NED and EQ Plans, and the 
selected, or tentatively selected, plan.

(6) Comparative Impacts of 
Alternatives. Describe in a comparative 
form, the impacts of the detailed plans 
on significant resources, and plan 
economic characteristics (i.e. total costs, 
net benefits, benefit-cost ratio). A table 
similar to that presented on the page A - 
12 example is recommended for this 
presentation.

(7) Plan location maps, section views, 
the study’s System of Accounts and 
other graphics and tables presented 
elsewhere in the Report should be 
referenced in the EIS to avoid 
duplication.

g. Affected Environment. (1)
Reference: 40 CFR 1502.10(f) and 1502.15.

(2) This chapter will briefly describe 
study area existing and without 
conditions in the following discussions:

(3) Environmental Conditions. Briefly 
describe the major characteristics of the 
study area’s natural and human 
resources to provide the reader with a 
general understanding of physical, 
ecological, social, cultural and economic 
conditions. This discussion will 
normally not exceed one page.

(4) Significant Resources. Describe 
each significant resurce included in the 
Comparative Impacts of Alternatives 
discussion, including its location, 
quantity and quality. This discussion 
should explain to the reader what is 
significant and why it is significant. In 
Identifying resources included in this 
discussion, consideration should be 
given to the following criteria for 
resource significance:

(a) Resources identified in the laws, 
regulations, guidelines or other 
institutional standards of national, 
regional and local public agencies 
should be considered significant (e.g. 
sites listed on the National Register of 
Historic Places, species inclueded in 
State “endagnered species” lists, natural 
open space identified in local land use 
plans, etc.) Resources identified in the 
guidelines of certain private groups may 
also be considered (e.g. bird species on 
the National Audubon Society’s “Blue 
List”, historic properties of the National 
Trust for Historic Preservation, etc.).

(b) Resources meeting certain study- 
specific technical criteria for measuring 
characteristics that may be critical to 
resource existence should be considered

significant. Technical criteria may 
include, but are not limited to, 
measurement of resource scarcity, 
fragility, resiliency, reproducibility and 
tolerance. For example, spawning 
habitat for a study area fish species may 
be abundant at a regional level but 
scarce in a local study area.

(c) Resources specifically identified as 
a concern by public interests should be 
considered significant. For example, a 
local farm association may identify 
certain tracts of productive agricultural 
land as important to the community’s 
economic well-being.

(d) Resources which, if effected by a 
plan, would violate an institutional 
standard, meet a study-specific 
technical criterion, or become the 
subject of public concern should be 
considered significant. For example, a 
currently abundant game habitat could 
become scarce due to the effect of a 
certain plan.

h. Environmental Effects. (1) 
Reference: 40 CFR 1502.9(a), 1502.10(g),
1502.16 and 1502.22.

(2) This chapter will briefly describe 
the effects of each detailed plan on the 
previously described significant 
resources. Its purpose is to provide the 
reader with a more detailed description 
of the impacts described in the 
Comparative Impacts of Alternatives 
discussion.

(3) Discussion in this chapter should 
be subheaded with the names of the 
previously described significant 
resources to assist the reader in quick 
and easy reference. For example, if a 
study’s significant resources were 
identified as shown on the page A-12 
example (listed as column headings), the 
subheadings in this chapter would be 
“Blue River Wetlands,” “Fort America 
Historic Site,” etc. When using this 
approach, the discussion under each 
subheading will describe the effects of 
each plan on the subject resource. Plans 
with no effect on a resource should be 
noted.

(4) If an effect is described as being 
adverse, the discussion of that effect 
shall include an indication of the 
completeness and availability of 
information in accordance with 40 CFR 
1502.22. If information related to an 
adverse effect meets the criteria stated 
in 40 CFR 1502.22(b) (1) and (2), the 
discussions required in 1502.22(b) shall 
be included in the EIS before it is made 
available to the public.

(1) Public Involvement. (1) Reference: 
40 CFR 1502.9(b), 1502.10(i), 1503.1,
1503.4 (a) and (b), 1506.6 and 1506.9.

(2) The chapter will briefly describe 
public involvement in the study to 
inform the reader of how public views

guided and were incorporated into the 
study’s decision-making process. It shall 
be presented in the following four 
discussions.

(3) Public Involvement Program.
Briefly describe the means used to 
involve the public in the study and the 
major results of such involvement, 
including scoping acitivites.

(4) Required Coordination. Briefly 
describe any remaining required 
coordination with other agencies or 
groups, particularly coordination that is 
to be satisfied by circulation of the EIS 
for review and comment.

(5) Statement Recipients. List 
agencies, groups and individuals to 
whom copies of the EIS are sent. If a list 
of individuals receiving the EIS is 
extensive the word "Individuals” may 
be entered at the end .of the list, 
followed by a reference to the Report 
Appendix and page number(s) 
presenting the full list of individuals.

(6) Public Views and Response. In a 
draft statement, briefly describe public 
views that had a major influence on the 
study and how such views were 
incorporated into the study’s decision
making process. In a final statement, 
include this draft statement discussion 
and a brief discussion of all substantive 
comments received on the draft which 
resulted in major changes in the study’s 
decision factors (as described in the EIS 
Chapter 1 Summary) or those items 
specified in 40 CFR 1503.4(a)(l)-(3) and
(5). Such changes should also be noted 
in appropriate discussions elsewhere in 
the final statement. The discussion Will 
include references to other paragraphs 
and pages in the Main Report and 
Appendixes which present more 
thorough analyses of EIS comments and 
the District’s response, and the full text 
of comments received. Copies of 
comments shall not be included directly 
in the EIS but rather incuded in the 
Public Views and Response Appendix in 
accordance with E R 1105-2-920, 
Appendix B, paragraph 3b(l).

j. Index, References and Appendixes. 
(1) Reference: 40 CFR 1500.4(j), 1502.10(j) 
and (k), 1502.18,1502.21 and 1506.4.

(2) An index, list of references and 
appendixes will be combined as shown 
on the page A-13 example table. The 
purpose of the table is to provide the 
reader with an alphabetized subject 
index with references to the EIS Main 
Report and Report Appendixes for each 
subject.

(3) Inclusion of a reference in the table 
will constitute incorporation of the cited 
material into the EIS by reference. No 
other lists of reference, bibliographies or 
other appendixes shall be included in 
the EIS.
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Draft Environmental Impact Statement
Proposed Plan for Recreational 
Navigation and Wetland Habitat at Port 
Anytown, American County, Virginia

The responsible lead agency is the 
U.S. Army Engineer District, Gotham. 
The responsible cooperating agency is 
the U.S. Fish and Wildlife Service.

Abstract: Port Anytown is a small 
community in American County at the 
mouth of die Blue River. The Gotham 
District has investigated public concerns 
of the Port Anytown study area related 
to inadequate facilities for recreational 
navigation and the decline of the Blue 
River wetlands. Of the eleven plans

initially considered, four were selected 
for detailed study. Plan 1, consisting of 
navigation channels and extensive 
breakwaters, would meet all navigation 
needs and destroy the wetlands. Plan 2, 
consisting of navigation channels and 
wetland acquisition, would meet some 
navigation needs and preserve the 
wetlands. Plan 3, consisting of wetland 
acquisition and management would not 
meet navigation needs and enhance the 
wetlands. Plan 4, consisting of 
navigation channels, limited 
breakwaters and wetlands acquisition, 
would meet most navigation needs and

preserve the wetlands. Plan 4 has been 
tentatively selected based on its 
performance in addressing the identified 
public concerns and its net positive 
contributions to the goals of National 
Economic Development and 
Environmental Quality.

Send your comments to the district 
engineer by 1 January 1980. If you would 
like further information of this 
statement, please contact: Mr. John 
Smith, U.S. Army Engineer District, 
Gotham, 100 Main Street, Gotham, 
Virginia 10101. Commercial Telephone: 
(800) 555-1212 FTS Telephone: 555-1212.

List of Preparers

The following people were primarily responsible for preparing this Environmental Impact Statement

Name Expertise Experience Professional
discipline

Mr. William Brown____ ________ ....

Dr. Richard Green (consultant)........
Mr. Thomas Jones (study manager).

Mr. John Smith (EIS coordinator)....

Ms. Mary White_____ ____________
Mr. Michael Yost_____ . . . ________

Ichthyology......

Archeology.....
Civil

engineering.
Mammalogy....

2 years, lab assistant, American Biology Company; 4 years, EIS studies, Gotham Dis
trict

17 years, Professor of Prehistoric Archeology, Anytown University ................._............
5  years, cMI engineer, Ubildum, Inc.; 3 years, planner, Gotham District.......... ..................

6 years, EIS studies, Gotham District......................................................................................

Water chemistry 3 years, EIS studies, Gotham District.................................................................. ...................
Industrial 2 years, industrial site analyist, Bencos Consultants; 6 years, economic studies, 

economics. Gotham District

Fisheries
biologist
Archeologist
Engineer.

Wildlife
biologist
Chemist
Economist

Relationship of Plans to Environmental Requirements
(Name of Selected, or Tentatively Selected, Plan]

Plani '  Pian2  Pian3 pian4

Federal Policies
Fish and Wildlife Coordination Act,____ ____
Federal Water Project Recreation A ct...____  Full compliance

Water Resources Planning Act of 1965_____
National Historic Preservation Act of 1966__
Wild and Scenic Rivers Act__ _____________  Etc.__________
National Environmental Policy Act_____________ ___________
Federal Water Pollution Control Act Amend- ____ ...________

ment of 1972.
Coastal Zone Management Act of 1972 ....................................
Endangered Species Act of 1973................................................
Floodplain Management (E .0 .11988).............. ..... ..................
Protection of Wetlands (E .0 .11990) etc.....................................

State and Local Policies
(List appropriate state and local policies and .........................

laws, e.g., a State “NEPA”).
' Land Use Plans

(List appropriate Federal, State and local land ____ ..._______
use plans, policies and control not previ
ously listed, e.g., a State CZM plan).

Required Federal Entitlements
(List Federal permits, licenses and other enti- _______ ______

tlements needed to implement the plan, 
e.g., NPDES permit from EPA).

All plans in full compliance
........—  Full compliance—---------- — ---------Partial compliance—cost-sharing un- Full Compliance.

determined.
All plans in full compliance

All plans in partial compliance—Advisory Council comments requested on this EIS 
............. Etc------------- —................................... Etc....... ......................................... ........... Etc.

Notes.— The compliance categories used in this table were assigned based on the following definitions: (a) Full compliance—All requirements of the policy and related regulations have been 
met (b) Partial compliance—Some requirements of the policy and related regulations remain to be met (c) Noncompliance—None of the requirements of the policy and related regulations have 
been met
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Comparative Impacta of Altemativea 

[Name of Selected, or Tentatively Selected, Plan]

Base condition Blue River Fort America Endangered yellow Blue River class Marina-related
and alternatives wetlands historic site trout habitat "A” water quality employment Plan economics

Available: site on National Available: 10 acres........................ ,. Available: 15 Available: 10 Not applicable..
Register of Historic Places rivers-miles. full-time
(NRHP). equivalent (FTE)

employees.
Without condition (no action)..... .... Available: 200 acres. Impact: 0 Available: site on NRHP. Impact: Available: 10 acres. Impact: 0 Available: 10 Available: 10 Costs: $0. B/C

acres/year. None. acres/year. rivers-miles. FTE employees. ratio: None. Net
Impact: 0 river- Impact: 0 FTE benefit: $0«
miles/year. employees/year.

Plan 1... .... Available: 0 acres. Impact —350 Available: site on NRHP. Impact Available: 0 acres. Impact —10 Available: 0 river- Available: 40 Costs: $8.6
acres/year. loss of base condition visual acres/year. miles. Impact FTE employees. mill. B/C ratio:

setting due to unavoidable —10 river-miles/ Impact +27.5 1.13. Net
introduction of visible elements. year. FTE employees/ benefits:

year. +$H0,000/year«
Plan 2... .... Available: 200 acres. Impact 0 Available site on NRHP. Impact Available: 0 acres. Impact —10 Available: 10 Available: 20 Costs: $7.9

acres/year. none. acres/year. river-miles. FTE employees. mill. B/C ratio:
Impact: 0 river- Impact +9 .5 0.56. Net
miles year. FTE employees/ benefits:

year. +$347,000/year„
Plan 3... .... Available: 1,500 acres. Impact Available: site on NRHP. Impact: Available: 10 acres. Impact 0 Available: 10 Available: 10 Costs: $2.4

+77 5  acres/year. none. acres/year. river-miles. FTE employees. mill. B/C ratio:
Impact: 0 river- Impact: 0 FTE 1.42. Net
miles/year. employees/year. benefits:

+  101,000/year„
Plan 4... .... Available: 200 acres. Impact: 0 Available: site on NRHP. Impact Available: 8 acres. Impact —2 Available: 10 Available: 40 Costs: $8.4

acres/year. none. acres/year. river-miles. FTE employees. mill. B/C ratio:
Impact: 0 river- Impact: +27.5 1.3>. Net
miles/year. FTE employees/ benefits:

year. +$153,000/year„

Notes.—(1) Base condition year—1990. (2) Period of analysis—100 years.

Table 3.— Index, Reference^ and Appendixes 

[Name of Selected, or Tentatively Selected, Plan]

Study documentation

Subjects Environmental Main report Report appendixes
Impact statement (References incorporated) (References incorporated)

Affected environment__...............____ ______  Pp. 21-25 para. 4.01-4.14..
Alternatives_....................................................... Pp. 13-20, para. 3.01-3.17,
Areas of controversy...............___________ .... Pp. 6-7, para. 1.05-1.07....,

Comparative Impacts of alternatives....... ........ Etc........____ ____________
Cover Sheet____ _________.....................— ............. ........ « ------------------------
Environmental conditions._________«__ ____ _ «.._______ _____ «__ ............
Environmental effects.......................................................................................
List of preparers................... ....... ........................... «........— ________
Major conclusions and findings...........__ ___________ __________________
Need for and objectives of action_________ _ ____.....________________ _
Planning objectives...................................................................... ...................
Plans consisted in detail_________________ _ ........_____ ...____________
Plan eliminated from further study___ ___ ........ ................... ......... ..............
Public concerns.......« ____...........__ ____________ ______________________
Public involvement___________       .....
Public involvement program................................................. ....... ...............
Public views and responses............................................ ..............................
Relationship to environmental requirements____________________..............
Required coordination___ ____......__________ ..._____________________
Resource No. 1.....................................................................
Resource No. 2......«____........................_____ '«...._______ ____ ....................
Significant resources.....« .............:..................................................................
Statement recipients......................................................................................
Study authority.................. „...«.................................................. .... ...........
Summary.................. ........................................................................... ............
Table of contents................................... ..........................................................
Unresolved issues........... ..............« ...............................................................
Without conditions (np action)......................................................

Pp. 22-29, para. 57-72____________  App. A, pp. A-11-A-143.
Pp. 35-97, para. 86-211..._____ ____  App. B, pp. B-3-B-210.
P. 4, para. 9-10; pp. 63-64, para. App. C, pp. C-5-C-17; App. X, pp. X-10-X-22. 

115-121.
Etc________ ;........................................... Eta

Note.— Replace, in alphabetical sequence, with the subject titles developed for significant resources (see paragraph 6g).
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Appendix B.— Environm ental Operating Procedures 
and Docum ents for Regulatory Functions

Subject Paragraphs Page

1 B-3
General................................................. 2 8-3
Pre-Application Planning................... 3 B-3
Development of Information and

Data.................................................. 4 B-4
Emergency Action............................... 5 B-4
Elimination of Duplication with State

and Local Procedures..................... 6 B-4
Preliminary Assessment.................... 7 B-4
Proposal Having No Significant

Environmental Impact.................... 8 B-5
Categorical Exclusions............... 8a B-5

Environmental Assessment.............. 9 B-5
Finding of No Significant Impact

(FONSI)............................................ 10 B-6
Environmental Impact Statement..... 11 B-7
Corps as Cooperating Agency......... 12 8-8
Time Limits.......................................... 13 B-9
Organization and Content of EIS's... 14 B-9

14a B-9
Format...................... ................... 14b B-9
Cover Sheet................................ 14b(1) B-9
Summary...................................... 14b(2) B-10
Table of Contents....................... 14b(3) B-10
Purposes of and Need for the

Proposal............ ....................... 14b(4) B-10
Alternatives................................. 14b(5) B-10
Affected Environment................ 14b(6) B-12
Environmental Consequences... 14b<7) B-12
List of Preparers......................... 14b(8) B-12
Public Involvement..................... 14b(9) B-12
Appendixes.............................. . 14b{ 10) B-12
Index......... ................................... 14b(11) B-13

Notice of Intent.................................. 15 B-13
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1. Introduction. Because of the diverse 
geographic areas and types of activities 
covered by this regulation, it is likely 
that interpretive problems may arise 
from time to time. In keeping with 
Executive Order 12044 and the policy 
stated in the CEQ regulation 
implementing NEPA (40 CFR 1500.2), 
where interpretive problems arise and 
consideration of all other factors does 
not give a clear indication of a 
reasonable interpretation, the 
interpretation which results in the least 
paperwork and delay will be used 
consistent with the spirit and intent of 
NEPA.

2. General. This appendix provides 
guidance on the environmental 
requirements of 40 CFR 1500-1508 for 
Corps Civil Works field operating 
agencies with regulatory permits 
responsibilities. Where guidance in this 
appendix is not specific, the reader is 
referred to the basic regulation. Where 
guidance is not specific in both this 
appendjx and in the basic regulation, the 
reader is referred to 40 CFR 1500-1508.

3. Pre-Application Planning. The 
District staff element having

responsibility for administering, 
processing, and enforcing Federal laws 
and regulations relating to the Corps of 
Engineers regulatory program shall be 
available to advise potential applicants 
of studies or other information 
foreseeably required for later Federal 
action. The district engineer shall 
establish local procedures and policies 
including appropriate publicity programs 
which will allow potential permit 
applicants to contact the district 
engineer or the staff element to request 
pre-application consultation. Upon 
receipt of such request, the district 
engineer will assure the conduct of an 
orderly process which may involve other 
staff elements and affected agencies 
(Federal, State, or local) and the public. 
This early process should be brief but 
thorough so that the applicant may 
begin to access the viability of some of 
the more obvious alternatives as he 
prepares his permit application. The 
applicant, at this stage, should be made 
aware of the full range of alternatives 
(as discussed in paragraph 14b(5) of this 
appendix) which the Corps must 
consider in its decision making process. 
Whenever the district engineer becomes 
aware of planning for work which may 
require a Department of the Army 
permit and which would involve the 
preparation of an environmental 
document, he shall contact the 
principals involved to advise them of the 
requirement for the permit(s) and the 
attendant public interest review 
including the development of an 
environmental document. Whenever a 
potential permit applicant indicates the 
intent to submit an application for work 
which may require the preparation of an 
environment document, a single point of 
contact shall be designated within the 
District staff to effectively coordinate 
the regulatory process and all attendant 
reviews, meetings, hearing, and other 
actions leading to a decision by the 
district engineer.

The staff coordinator shall maintain 
an open relationship with each 
applicant or his consultants so as to 
assure that the applicant is fully aware 
of the substance (both quantitative and 
qualitative) of the data required by the 
district engineer for his use to preparing 
an Environmental Assessment or an 
Environment Impact Statement. The 
actual development of the scope of data 
required in individual cases should be 
the product of the formal ‘‘scoping” 
process discussed elsewhere in these 
regulations.

4. Development of Information and 
Data. The district engineer may require 
the applicant to furnish appropriate 
information that the district engineer 
considers necessary to allow 
preparation of an Environmental

Assessment or an Environmental Impact 
Statement, including appropriate data 
necessary for the district engineer to 
properly evaluate reasonable 
alternatives to the applicant’s proposal 
and to fully describe all such reasonable 
alternatives in the appropriate 
environmental document. The applicant 
should be advised that there is no 
assurance that favorable action will 
ultimately be taken on the application.
In such situations where relevant 
information is missing or incomplete and 
the costs of obtaining it are exorbitant 
or the means to obtain it are not known, 
the district engineer should include a 
“worst-case” analysis (see 40 CFR 
1502.22) in the appropriate 
environmental document if he believes 
the applicant’s proposal may be 
approved. The district engineer may 
require the applicant to furnish any 
additional information the district 
engineer considers necessary to allow 
him to assess the impacts of the 
applicant’s proposed project and to 
evaluate alternatives under paragraph 
14b(5) of this appendix. The district 
engineer shall assure the conduct of an 
independent evaluation of the 
information submitted and shall be 
responsible for its accuracy.

5. Emergency Action. Emergency 
regulatory permit actions will be 
processed in accordance with 33 CFR 
325.

6. Elimination of Duplication with 
State and Local Procedures. See 
paragraph 19 of basic regulation.

7. Preliminary Assessment. The 
purpose of the Preliminary Assessment 
is to allow for the district engineer to 
make an initial determination that the 
applicant’s proposal is a candidate for 
either a categorical exclusion, an 
Environmental Assessment or an EIS. 
The district engineer, at the earliest 
practicable time prior to the issuance of 
the public notice, shall make a 
Preliminary Assessment of impacts of 
the applicant’s proposed project should 
it be approved and make a preliminary 
determination as to whether the project 
falls under a categorical exclusion (see 
paragraph 8a of this appendix) or 
whether the quality of the human 
environment would be significantly 
affected. This Preliminary Assessment 
will normally be based on experience 
with similar type activities performed in 
the past. A statement of the district 
engineer's preliminary determination 
shall be included in the public notice. 
This includes those actions covered by 
40 CFR 1501.4(e)(2). This preliminary 
determination will be reconsidered as 
additional information is developed.

8. Proposals Having No Significant 
Environmental Impact. If the district 
engineer’s final determination after
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consideration of all additional 
information (including responses to the 
public notice) is that the applicant’s 
proposed work will not significantly 
affect the quality of the human 
environment, he shall proceed as 
follows:

a. Categorical Exclusion. If the 
respiting impact is considered to be 
insignificant; and

(1) There are no substantive 
objections to the applicant’s proposal;

(2) The applicant’s proposal is routine 
in nature; or

(3) The applicant's proposal is similar 
to those previously approved in the past; 
the action will qualify as categorical 
exclusion subject to the definition found 
in 40 CFR 1508.8. A Finding of No 
Significant Impact (FONSI) need not be 
prepared for proposals falling into this 
category.

9. Environmental Assessment.
a. 40 CFR 1508.19 states:
“ ‘Environmental Assessment’: (a) 

means a concise public document for 
which a Federal agency is responsible 
that serves to:

“(1) Briefly provide sufficient evidence 
and analysis for determining whether to 
prepare an environmental impact 
statement or a finding of no significant 
impact.

“(2)Aid an agency’s compliance with 
the Act when no environmental impact 
statement is necessary.

“(3) Facilitate preparation of a 
statement when one is necessary.

“(b) Shall include brief discussions of 
the need for the proposal, of alternatives 
as required by Sec. 102(2)(E), of the 
environmental impacts of the proposed 
action and alternatives, and a listing of 
agencies and persons consulted.”

b. The Environmental Assessment 
shall be prepared as soon as practicable 
after all relevant information has been 
made available to the district engineer, 
prior to preparation of the Finding of 
Fact, and not sooner than after the 
comment period for the public notice 
announcing receipt of the permit 
application. The alternative portion of 
the Environmental Assessment shall 
follow paragraph 14b(5) of this 
appendix. However, when the 
Environmental Assessment confirms the 
Preliminary Assessment that the impact 
of the applicant’s proposal is not 
significant and there are no “unresolved 
conflicts concerning alternative uses of 
available resources. . (Section 
102(2)(E) of NEPA), the Environmental 
Assessment need not include a 
discussion on alternatives to the 
proposal. The Environmental 
Assessment shall provide information 
on which a permit decision may be

based. It shall not be used to justify a 
decision.

c. When an EIS is not prepared, and 
there are “unresolved conflicts 
concerning alternative use of available 
resources. . the Environmental 
Assessment must address all the 
alternatives that go before the ultimate 
decision maker. When an EIS is 
prepared, an Environmental Assessment 
is not required.

d. For regulatory permits, the Corps 
action is issuance of a permit or 
issuance of a permit with conditions. For 
regulatory permits, denial of a permit 
application is considered “no action” on 
the part of the Corps.

e. If information for an assessment is 
undertaken by an outside consultant or 
prepared by the applicant, the district 
engineer is responsible for independent 
verification and use of the data, 
evaluation of the environmental issues, 
and for the scope and content of the 
Environmental Assessment. Preparation 
of an Environmental Assessment shall 
be based on considerations discussed in 
40 CFR 1501,1506 and 1508 and the 
instructions contained in paragraph 8 of 
the basic regulation.

f. When the Preliminary Assessment 
has determined the need for an EIS, an 
Environmental Assessment need not be 
prepared. The draft EIS will serve as the 
Environmental Assessment.

g. The document shall conclude with a 
FONSI (see 40 CFR 1508.13) or a 
determination that an EIS is required.

10. Finding o f No Significant Impact 
(FONSI). If upon conclusion of the 
procedures outlined in paragraphs 7 and 
9 of this Appendix, and a categorical 
exclusion is not appropriate, the district 
engineer determines that a permit is 
warranted and that its impact is not 
significant, he shall prepare a FONSI 
which shall be incorporated into the 
Finding of Fact required by 33 CFR 325. 
The document shall be dated, signed, 
and placed in the record. Where the 
district engineer has delegated authority 
to sign permits on his behalf, he may 
similarly delegate the signing of the 
FONSI. The FONSI will be based on, but 
need not be limited to, information 
obtained during the Environmental 
Assessment and other pertinent data 
obtained from cooperating Federal 
agencies having jurisdiction by law or 
special expertise, the interested public, 
the applicant, and Corps’ expertise. It 
shall briefly describe the proposed 
action and the factors that were 
considered in making a determination 
that an EIS was not required. The 
FONSI should not duplicate any of the 
information contained in the assessment 
but incorporate it by reference. It shall

be signed and placed in the permit file.
33 CFR 325 states: "The District 
Engineer will publish monthly a list of 
permits issued or denied during the 
previous month. This list will identify * 
each action by public notice number, 
name of applicant, and brief description 
of activity involved. This list will be 
distributed to all persons who received 
any of the public notices listed.” A 
notice that such Findings of Fact for 
those permits listed in this notice are 
available to the public upon written 
request shall be incorporated in this 
public notice.

11. Environmental Impact Statement. 
When the district engineer concludes 
that the applicant’s proposed activity 
may significantly affect the quality of 
the human environment and the district 
engineer believes that a permit may be 
warranted, the district engineer shall 
prepare an EIS as lead agency or one of 
the lead agencies. When the Corps is 
either a joint lead or cooperating agency 
and the Corps permit action alone will 
significantly affect the quality of the 
human environment, the district 
engineer shall document this 
determination in the permit file. In cases 
where a Corps EIS is required, the 
district engineer will require the 
applicant to furnish appropriate 
additional information that the district 
engineer considers necessary to allow 
preparation of that EIS. The district 
engineer should assist the applicant by 
outlining the types of information 
required and include the applicant in the 
scoping process with a view that the 
scope of the material to be submitted by 
the applicant will be sufficient. The 
scoping process should develop the 
topical scope of the pending EIS and 
allow the applicant to be thereby 
advised of the data and informaition 
required by the district engineer. The 
scoping process shall be conducted by 
the element within the district that is 
responsible for preparing the EIS. In any 
case, the regulatory permit action officer 
handling the permit action shall take 
part in the scoping process. Early draft 
submittals of data may be made by the 
applicant to the district engineer for 
advisory review by appropriate 
disciplines either within the district 
engineer’s staff or other agencies. This 
suggestion envisions Corps or agency 
mark-up and informal comment and 
return to the applicant within brief time 
schedules to avoid unnecessary delays 
in the preparation process.

Where the district engineer directly 
contracts the preparation of an EIS, the 
provisions of 40 CFR 1506.5(c) shall be 
followed. Where the information base 
required for an EIS is prepared by a
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contractor employed by the applicant 
with a view that the resulting 
information will meet the district 
engineer’s request for additional 
information which may be used by the 
district engineer in preparation of an 
EIS, the applicant may unilaterally 
choose the contractor. However, the 
district engineer may require the 
applicant to resubmit any previously 
submitted data which the district 
engineer considers inadequate or 
inaccurate. The district engineer must 
specify the portion of information which 
is in contention. In all cases, the district 
engineer shall ensure the conduct of an 
independent evaluation of the 
information submitted and be 
responsible for its accuracy. This shall 
be documented in the record. Both the 
names of the preparers and those 
responsible for the independent 
evaluation shall be included in the EIS 
(see 40 CFR 1506.5). If the district 
engineer has previously announced a 
preliminary determination that no EIS 
would be required, he shall issue a 
supplemental public notice to advise the 
public of the changed determination and 
to begin the scoping process outlines in 
the basic regulation. In addition, if the 
district engineer has previously 
announced his intent to prepare an EIS, 
the district engineer may at any time 
determine an EIS is no longer required 
due to (1) an error in the original 
determination, (2) reduced scope of the 
proposal, (3) receipt of additional 
information, or (4) sufficient evidence in 
the record to support denial of the 
proposal. If the EIS process in curtailed, 
the district engineer shall notify in 
writing the Office, Chief of Engineers, 
the appropriate Corps division office, 
the Environmental Protection Agency 
and the public of his determination. An 
EIS process may follow through the 
completion of the final EIS stage even 
though denial of the application is 
anticipated if the record is not sufficient 
to support denial without completion of 
the final EIS process or if, in the district 
engineer’s opinion, the public interest 
would be better served if the EIS 
process were completed. If the case will 
be elevated to higher authority for 
decision, the EIS process must be 
completed.

12. Corps as Cooperating Agency. If 
another agency is the lead agency as set 
forth by the CEQ regulations (40 CFR 
1501.5 and 1508.16), the district engineer 
will coordinate with that agency as a 
cooperating agency under 40 CFR 1508.5 
to insure that that agency’s resulting EIS 
adequately describe the impacts of the 
activity which is subject to Corps permit 
authority. Any previously prepared EIS

will be referenced in the public notice 
announcing the permit application and a 
statement included that the effects of 
the proposed activity on the 
environment as outlined therein will be 
carefully considered in the evaluation of 
the permit application.

When the Corps is a cooperating 
agency because of a regulatory permit 
action, the district engineer will, in 
accordance with 40 CFR 1501.6(b)(4) 
“make available staff support at the 
lead agency’s request to enhance the 
latter’s interdisciplinary capability” 
provided the request pertains to the 
Corps permit action covered by the EIS. 
Beyond this, Corps staff support will 
generally be made available to the lead 
agency to the extent practicable with its 
own responsibilities, under a written 
agreement with the lead agency which 
will provide for reimbursement of funds 
for Corps manpower expended.

If the district engineer thinks a public 
hearing should he held and another 
agency is lead agency, he shall request 
the lead agency hold a joint public 
hearing and provide reasons why the 
joint hearing will be helpful.

13. Time limits. If, in addition to time 
requirements the district engineer might 
otherwise set, the Corps is asked by an 
applicant to set time limits for the 
various stages in the NEPA process 
under 40 CFR 1501.8, the district 
engineer shall set time limits in 
accordance with the guidelines 
presented in 40 CFR 1501.8. These time 
limits shall be set in the best judgement 
of the district engineer based on past 
experience. While they should be 
adhered to as closely as possible, time 
limits are to be considered as projected 
milestones or target dates. Because 
problems unforeseen during the scoping 
process occasionally arise, and because 
the district engineer’s concern is for an 
adequate NEPA document, any time 
limits set cannot be considered 
absolutely binding. When the Corps is a 
cooperating agency in a permit related 
action, the district engineer will make 
every reasonable effort to adhere to the 
time limits imposed by the lead agency.

14. Organization and Content of EIS.
a. General. This section gives detailed 

information for preparing environmental 
impact statements for regulatory permit 
applications that significantly affect the 
quality of the human environment

b. Format.
(1) Cover Sheet.
(a) Ref. 40 CFR 1502.11.
(b) The “person at the agency who 

can supply further information” (40 CFR 
1502.11(c)) is the regulatory action 
officer handling that permit action.

(c) The cover sheet shall identify the 
EIS as a Corps permit action and state 
the authorities (Sections 9,10,404,103, 
etc.) under which the Corps is exerting 
its jurisdiction.

(2) Summary. In addition to the 
requirements of 40 CFR 1502.12, this 
section shall identify the proposed 
action as a Corps permit action stating 
the authorities (Sections 9,10, 404,103, 
etc.) under which the Corps is exerting 
its jurisdiction; it shall also summarize 
the purpose and need for the proposed 
action as described in paragraph 
14(b)(4) below, and it shall briefly state 
the beneficial/adverse impacts of the 
proposed action.

(3) Table of Contents.
(4) Purpose of and Need for the 

Proposal. This section shall briefly 
recognize that every application has 
both an applicant’s purpose and need 
and a public purpose and need. These 
may be the same when the applicant is a 
governmental body or agency. In most 
instances when an EIS is required and 
the applicant is not a governmental 
body or agency, the applicant is a 
member of the private enterprise sector 
engaged in providing a good or service 
for profit. At the same time, the 
applicant is requesting a permit to 
perform work which, if approved, is 
considered in the public interest (i.e., 
provides a public benefit). This public 
benefit shall be stated in as broad, 
generic terms as possible. For instance, 
the need for a water intake structure 
requiring a Corps permit as part of a 
fossil fuel power plant shall be stated as 
the need for energy and not be limited to 
the need for cooling water. In a similar 
way, the need for housing near canals or 
near marinas, etc., shall be expressed as 
the need for shelter and not as the need 
for recreation near water.

(5) Alternatives.
(a) Ref. 40 CFR 1502.14
(b) Alternatives to be considered. The 

EIS shall document all reasonable 
alternatives which would satisfy the 
purpose and need (as described in 
paragraph 14b(4) above) for which the 
applicant has submitted his proposal 
and for which the district engineer 
believes a permit may be warranted.
The EIS (or EIS supplement) must 
address all the reasonable alternatives 
that go before the ultimate decision 
maker (see 40 CFR 1505.1(e)). If the 
decision maker’s proposed action on a 
permit applicant was not included as 
one of the alternatives in the final EIS 
and it differs substantively from those 
alternatives which were discussed, a 
supplement to the final EIS as discussed 
in paragraph 19 of this appendix, must 
be prepared and circulated. However,
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new alternatives or combinations of 
alternatives not previously discussed in 
a draft EIS may be included in the final 
EIS. Alternatives not discussed in the 
draft or final EIS must be discussed in a 
draft and final supplement to the final 
EIS.
The alternative section shall discuss the 
environmental impacts of the applicant’s 
proposal and alternatives in 
comparative form. A chart is highly 
recommended as a means of providing 
easy, side by side, analysis of the 
impacts of the proposal and its 
alternatives. In depth evaluation will 
normally be limited to those reasonable 
alternatives which are both practical 
and:

(i) Within the capability of the 
applicant and within the jurisdiction of 
the Corps of Engineers. (These 
alternatives may encompass the Corps 
alternative to issue the permit as 
requested or to issue with mitigating 
conditions. It may also encompass the 
alternative to deny the permit with a 
view toward the applicant’s 
accomplishment of his objective by 
some other means or at some other site 
still within Corps jurisdiction.)

(ii) Within the capability of the 
applicant but outside the jurisdiction of 
the Corps of Engineers. (This alternative 
may include denial of the permit with a 
view toward the applicant’s 
accomplishment of his objective outside 
of Corps jurisdiction.)

(iii) Reasonably foreseeable, beyond 
the capability of the applicant but 
within the jurisdiction of the Corps of 
Engineers. (This alternative may include 
the do-nothing or deny alternative, with 
a view toward the satisfaction of the 
public and/or private need by some 
other entity beyond the control of the 
applicant but within the jurisdiction of 
the Corps of Engineers.)

(iv) Reasonably foreseeable, although 
beyond both the capability of the 
applicant and outside the jurisdiction of 
the Corps of Engineers. (This alternative 
may include the do-nothing or deny 
alternative, with a view toward the 
satisfaction of the public and/or private 
need by some other entity beyond the 
control of the applicant or the scope of 
the Corps of Engineers.)
The EIS should clearly identify 
alternatives discussed in detail by the 
above categories.

(c) Disclosure of Preferred 
Alternative. For regulatory permit 
actions, the Corps takes an impartial 
position whether to issue or deny a 
particular application until the public 
interest review is complete. At no time 
is the Corps a proponent of any action.
It simply determines whether or not

certain actions proposed by applicants 
are in the public interest and under what 
circumstances such proposals, if 
modified, would be in the public 
interest. Therefore, the EIS will contain 
no Corps of Engineers preferred 
alternative. The Corps’ actual decision 
that has been made by the final decision 
maker will then be stated in the Record 
of Decision. This does not negate the 
requirement under 40 CFR 1505.2(b) for 
the district engineer to objectively state 
the “environmentally preferred 
alternative.”

(d) Mitigation. Guidance on mitigative 
measures which may be considered 
when evaluating permit applications is 
given in 33 CFR 325.12.

(6) Affected Environment. Ref. 40 CFR
1502.15

(7) Environmental Consequences.
(a) Ref. 40 CFR 1502.16
(b) Ref. to 33 CFR 325 for definitions 

of primary effects, secondary effects, 
and other impacts.

(c) Except for Federal projects 
meeting the requirements of Section 
404(r) of the Clean Water Act, the 
Section 404(b)(1) evaluation under the 
Clean Water Act shall be placed in the 
permit record and not the EIS.

(8) List of Preparers. Ref. 40 CFR
1502.17

(9) Public Involvement.
(a) References: 40 CFR 1502.9(b), 

1502.10(i), 1503.1,1503.4,1506.6, and 
1506.9.

(b) This section shall briefly describe 
the public involvement in the EIS 
process. It shall (i) briefly state the 
means used to involve the public 
including the scoping process, any 
public hearings held, etc., (ii) briefly 
state the Federal, State, and local 
agencies, organizations, and individuals 
(in this order) to whom copies of the 
statement have been sent, (iii) if a final 
EIS include copies of the public’s 
comments on die draft EIS and the 
Corps responses to those comments.
This portion may include any 
responsible opposing views as well as 
the Corps responses to those issues 
raised. See paragraph 16c, “Response to 
Comments”, of basic regulation.

(10) Appendixes. The appendix 
portion of the EIS should contain 
background and supporting data and 
studies while the text of the EIS should 
contain data stating baseline 
information and anticipated impacts of 
the proposal. One guideline to be used 
in this regard is to place the data in the 
EIS text itself when to do otherwise 
would cause the reader to refer 
frequently to the appendix in order to 
understand the EIS text. Any remaining 
information not able to be incorporated

by reference in accordance with 40 CFR 
1502.21 should be placed in the 
appendix. Placing as much data, studies, 
etc., into the draft EIS appendixes, 
within the above guidance, has the 
additional advantage that such 
information need only be referred to in 
the final EIS, not additionally 
reproduced in the final EIS.

(11) Index. The index of an EIS is to 
be designed to provide for easy 
reference to items discussed in the main 
text of the EIS. These items are to be 
listed in the index in alphabetical order 
and page(s) and paragraph number(s) 
given for each item. The index shall be 
placed at the very end of the EIS 
document.

15. Notice of Intent. The district
engineer shall also announce, in the 
Federal Register his intent to prepare a 
Draft Environmental Impact Statement 
in accordance with ER 200-2-1. Notices 
of Intent announcing proposed EIS’s for 
regulatory permit actions shall identify 
the action as a regulatory permit action 
in the title of the notice as listed in the 
Table of Contents to the Federal 
Register. ^

16. Public Notice Announcing 
Availability of Draft EIS. Upon 
preparation of the draft EIS, a public 
notice shall be issued summarizing the 
facts of the case and announcing the 
availability of the draft EIS. A copy of 
that notice shall be furnished to all 
recipients of the draft EIS including the 
Council on Environmental Quality 
(CEQ).

17. Public Hearing. If a public hearing 
is to be held pursuant to 33 CFR 327, and 
a draft EIS is to be considered at the 
public hearing, the district engineer will 
make the draft EIS available to the 
public at least 15 days in advance of the 
hearing (unless the purpose of the 
hearing is to provide information for the 
draft EIS). If a hearing request is 
received from another agency having 
jurisdiction as provided in 40 CFR 
1406.6(c)(2), the district engineer shall 
initiate coordination for a joint hearing 
with that agency whenever appropriate. 
Unless the district engineer concurs that 
such a hearing is required under 33 CFR 
327 he will not independently conduct a 
hearing.

18. Final EIS. a. The EIS is not a 
decision document and the filing of a 
final EIS is not to be considered a 
decision on a permit application. Nor is 
an EIS to be prepared to justify a 
decision. An EIS is prepared to provide 
information on which a decision is 
based. Filing the final EIS is merely one 
of the administrative steps which must 
be taken when processing a permit 
application which may significantly
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affect the quality of the human 
environment. The decision on the permit 
application cannot occur until 30 days 
after the final E1S has been noticed in 
the Federal Register by EPA.

b. Public Notices. In order to notify 
the interested public of their opportunity 
to comment on the final EIS, the district 
engineer shall issue a public notice 
when the filing notation has been 
published in the Federal Register. This 
notice shall be furnished to all parties 
receiving any earlier notices, all parties 
receiving copies of the draft EIS and to 
all others who have expressed an 
interest in the application as well as 
those parties listed in 40 CFR 1506.6 as 
appropriate. The public notice should 
include:

(1) A brief summary of the application 
(applicant, work, date(s) of other 
notice(s), date of draft EIS, date(s) of 
hearing(s) if held;

(2) Opportunity to comment to the 
district engineer on the final EIS until 
the deadline date projected by the 30- 
day wait period required by NEPA 
which began with notation in the 
Federal Register that the FEIS had been 
filed;

(3) A statement that the comments 
received on the final EIS will be , 
evaluated arid considered in arriving at 
a final decision on the application; and

(4) Information on how interested 
parties can obtain or have access to the 
final EIS.

19. EIS Supplement, (a) 40 CFR 
1502.9(c)(1) states that agencies “shall 
prepare supplements to either draft or 
final environmental impact statements 
if:”

(1) “the agency makes substantial 
changes in the proposed action that are 
relevant to environmental concerns; or”

(2) “there are significant new 
circumstances, or information relevant 
to environmental concerns and bearing 
on the proposed action on its impacts.”

(b) A supplement to a draft EIS will 
require a 45-day minimum comment 
period. The final EIS will encompass all 
information presented in both the draft 
EIS and the supplement to the draft EIS,

(c) A supplement to a final EIS will be 
prepared as both a draft supplement to 
the final EIS and a final supplement to 
the final EIS. The required 45-day and 
30-day comment periods, respectively, 
will be undertaken within the minimum 
90-day overall waiting period required 
before final action can be taken. See 40 
CFR 1502.9(c)(4).

(d) Supplements will be prepared in 
the EIS format described in paragraph 
14 of this appendix. References t6 the 
draft or final EIS being supplemented 
should be used extensively to eliminate

repetitive discussion. The supplements 
should primarily be concerned with and 
should discuss the significance of 
impacts resulting from the changes, new 
information, or circumstances relevant 
to the environmental or other concerns 
which impact or have a bearing on the 
applicant’s proposal.

20. Filing Requirements. District 
engineers will file draft and final EIS 
and draft and final supplements to an 
EIS directly with EPA. Five (5) copies 
shall be sent to Director, Office of 
Environmental Review (A-104), 
Environmental Protection Agency, 401M 
Street, S.W., Washington, D.C. 20460. 
Draft and final EIS’s and any 
appropriate supplements shall be mailed 
to all parties on the permit mailing list at 
the same time they are mailed to EPA 
for filing. Three 3 (copies) of each draft 
and final EIS and supplements, when 
appropriate, shall be forwarded to 
HQDA (DAEN-CWO-N) WASH DC 
20314. The transmittal letter to OCE 
shall include the status of the permit 
application, a lists of the objectors, the 
issues involved, whether the case is in 
litigation and a preliminary 
determination whether the permit 
decision will be made at the district 
level. 40 CFR 1506.10 describes the 
timing of an agency action when an EIS 
is involved.

21. Expedited Piling. 40 CFR 1506.10 
provides information on allowable time 
reductions and time extensions 
associated with the EIS process. When 
an applicant’s proposed action must be 
undertaken within critical time 
restraints or because of compelling 
reasons of national policy, a shortened 
review period may be recommended. In 
such cases, the district engineer will 
provide the necessary information and 
facts to HQDA (DAEN-CWZ-P) WASH 
DC 20314 (with copy to DAEN-CWO-N) 
for consultation with EPA for a 
reduction in the prescribed review 
periods.

22. Record of Decision. In those cases 
involving an EIS, the Findings of Fact 
will constitute the Record of Decision 
and shall incorporate the requirements 
of 40 CFR 1505.2. The Record of Decision 
is not to be included when filing a FEIS. 
The Record of Decision is not to be 
prepared nor signed until 30 days after 
the FEIS has been noticed in the 
Federal Register by EPA.

23. Predecision Referrals by Other 
Agencies for Regulatory Permits. The 
District Engineer receiving potential 
referral advice or requests for additional 
information from another Federal 
agency in comments on a draft EIS 
invoking the procedures of 40 CFR 1504, 
shall, to the extent practicable, provide

the necessary information and/ or 
attempt to resolve the differences prior 
to filing the final EIS on the proposed 
action.

a. District Engineer is Decision- 
Maker. Where the district engineer is 
the final decision-maker under 33 CFR 
325, the district engineer will await the 
30 day waiting period following filing 
the final EIS with EPA, prepare his 
preliminary final decision on the permit 
case, and notify the other agency and 
CEQ of this step. The referring agency 
will then have 25 calendar days from 
date of such notification to actually refer 
the case to CEQ under 40 CFR 1504 if it 
so chooses.

b. Higher Authority is Decision- 
Maker. Where the district engineer is 
not the final decision-maker but higher 
authority becomes decision-maker as 
specified by 33 CFR 325, the district 
engineer will await the 30 day waiting 
period following the filing of the final 
EIS with EPA and forward the case, 
with his recommendations, to higher 
headquarters for resolution of the issues 
between the other(s) Federal agency(ies) 
in accordance with 33 CFR 325. The 
district engineer shall note in his report 
that there is a potential CEQ referral. 
When the case has reached the Corps’ 
final decision-maker under the Corps 
referral process, 33 CFR 325, that 
decision-maker will prepare his final 
decision and notify both CEQ and the 
agency considering invoking the CEQ 
referral process that the case may now 
be referred to CEQ under 40 CFR 1504. 
The referring agency will have 25 
calendar days from date of such 
notification to refer the case to CEQ if it 
so chooses.

24. Predecision Referrals by Corps 
Regulatory Permits. If the reporting 
officer determines after review of 
another agency’s final EIS that the 
proposed action would be 
environmentally unsatisfactory with 
respect to the Corps area of expertise or 
jurisdiction by law, the case will be sent 
through division to reach HQDA 
(DAEN-CWZ-P), copy to DAEN-CWO- 
N, not later than 15 days after the final 
EIS was filed for review and processing 
to SACW for submittal to CEQ. The 
referral must be delivered to CEQ not 
later than 25 days after the final EIS was 
filed. The referral shall only be used 
after timely, but unsuccessful efforts 
have been undertaken to resolve the 
issue with the other agency. Such advice 
and/or a request for additional 
information to permit an analysis of the 
proposed action associated with the 
Corps area of expertise or regulatory 
responsibilities shall be contained in the 
reporting officers comments on the other
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agency*8 draft EIS. Every effort should 
be made to resolve the problem(s) prior 
to the preparation of the final EIS. 
However, if an agreement cannot be 
reached, the reporting officer shall 
prepare the referral in accordance with 
the procedures outlined in 40 CFR 
1504.3.

25. Monitoring. Monitoring 
compliance with permit requirements 
shall be carried out as deemed 
necessary under 33 CFR 325. For these 
permit actions for which an EIS has 
been prepared and the Corps is the lead 
agency, the district engineer shall, upon 
written request, make available to the 
public the results of relevant monitoring. 
Appropriate mitigating and other 
conditions shall be a part of the permit 
as specified in 33 CFR 325. For those 
permit actions for which an EIS has 
been prepared and the Corps is the lead 
agency, the district engineer shall, upon 
written request, inform cooperating or 
commenting agencies on progress in 
carrying out mitigation measures which 
they have proposed and which the 
Corps adopted in making its permit 
decision.

Appendix C

Processing Corps EIS
EIS prepared for Corps Civil Works 

actions will be processed in accordance 
with the instructions contained in this 
Appendix and applicable paragraphs in 
the regulation.

Title Page

1. Survey Studies..._________________________..... C -2
2. Continuing Authority Studies™™™.™™™™™.™ C -4
3. Phase I Advanced Engineering and Design.....  C -5
4. Projects in a Continuing Construction

Category.---------...____ _________________ _______ C -7
5. Completed Projects in an Operations and

Maintenance Category_________________ ___ ... C-8
6. Regulatory Permits............. ...............................   C -9
7. Real Estate Management and Disposal Ac

tions____ ____ :___________________.................... C -9
8. EIS processing instructions for ASA (CW)

Review.........™,....— ...«..™..................................... C -10

1. Survey Studies. Environmental 
considerations shall be integrated into 
the multiobjective planning process in 
accordance with the E R 1105-2-200 
series. Documentation and related 
processing requirements based on 40 
CFR 1500-1508 are discussed below for 
the three planning stages.

a. Stage 1 Planning. No separate, 
formal NEPA-related documents are 
required during Stage 1 Planning. 
Environmental considerations will be 
included in the Reconnaissance Report 
(See ER 18-2-2, ER 1105-2-210 and ER 
1105-2-920).

b. Stage 2 Planning. Environmental 
considerations will be included in Stage 
2 documentation submitted to Division

for the Stage 2 Checkpoint Conference 
(See ER 18-2-2, ER 1105-2-210 and ER 
1105-2-920).

c. Stage 3 Planning. A Draft Survey 
Report, consisting of a draft of the Main 
Report (which includes a Draft EIS) and 
Appendixes, will be submitted to 
Division to accomplish Milestone 06 
(See ER 18-2-2, ER 1105-2-210 and ER 
1105-2-920). Distribution of the Draft 
Survey Report to concerned public 
agencies, private groups and individuals 
and filing of the Draft Survey Report 
with EPA (Milestone 09) will be 
accomplished at least 15 days before the 
Stage 3 Public Meeting is conducted.

(1) The number of copies of the Draft 
Survey Report to be distributed to 
accomplish Milestone 09 is as follows:

(a) Three (3) copies to HQDA (DAEN- 
CWP-E, C or W, as appropriate) WASH 
DC 20314.

(b) Three (3) copies to the appropriate 
division engineer (not applicable to NED 
and POD).

(c) Five (5) copies to EPA for filing 
(See paragraph 13).

(d) One or more copies to public 
agencies, private groups and 
individuals, as appropriate.

(2) Reporting officers shall insure that 
the Draft Survey Report will be filed 
with EPA no earlier than they are also 
circulated to all parties on the study 
mailing list.

(3) The complete Draft Survey Report, 
including all repprt Appendixes, will be 
provided in the distribution required by 
paragraphs lc(l) (a)-(c) above. All other 
parties on the study mailing list will 
receive, as a minimum, the draft of the 
Main Report (which includes a Draft 
EIS) and the report appendix titled 
Public Views and Responses (See ER 
1105-2-920, Appendix B, paragraph 3).
In cases where the other report 
Appendixes are exceedingly 
voluminous, consideration should be 
given to including in the distribution 
only those Appendixes that will be of 
particular interest to each recipient. For 
example, it may not be necessary to 
provide a state fish and game agency 
with a copy of the Social and Cultural 
Resources Appendix. If this approach is 
used, an annotative Bibliography of 
Report Appendixes (citing the title, 
preparation date and cost and a 
summary of the contents for each 
Appendix, as well as instructions for 
obtaining copies of Appendixes) should 
be attached to the Report. In any case, 
Appendixes will be provided upon 
request.

(4) A news release announcing the 
availability of the draft may be issued 
by the reporting officer releasing the 
document.

d. Division Review. After the Stage 3 
public meeting and public review of the 
Draft Survey Report, the reporting 
officer will finalize the Survey Report, 
including preparation of the final EIS. In 
accordance with paragraph 16c all 
comments and appropriate responses 
will be included in the Public Views and 
Responses Appendix. Significant issues 
and/or substantive comments received 
will be discussed in the Public 
Involvement chapter in the main text of 
the final EIS. The Final Survey Report, 
which will include the Final EIS as a 
part of the Main Report will be 
submitted to the division engineer for 
review, approval and transmittal to the 
Board of Engineers for Rivers and 
Harbors (BERH) (Milestone 10). 
Although the EIS in the main report is 
identified as a “final” at this stage of 
processing, it should be clear to all those 
receiving a copy that is an “Interim 
Document Under Agency Review— 
Subject to Revision” and will become 
the agency’s final EIS when it is filed 
with EPA after BERH review.

e. BERH Review. BERH will review 
the EIS at the same time as it reviews 
the Final Survey Report. Comments 
received during BERH review will be 
properly noted and included within the 
Public Views and Responses Appendix. 
If BERH review requires minor revisions 
to the plan as recommended by the 
reporting officers, pertinent changes to 
the EIS shall be noted in the BERH 
report or an addendum to the EIS. If 
BERH action results in major revisions 
to the plan, an addendum to the EIS 
reflecting pertinent changes in the EIS 
will be prepared by BERH (with 
assistance from the reporting officer, as 
required) and will be attached to the 
BERH report. This addendum “package" 
will include an appropriate abstract on 
the cover page and a summary to 
support the rationale for the 
recommended changes. The text of the 
addendum shall include necessary 
information and analyses to form the 
basis for the recommended changes. It 
should make reference to chapters in the 
EIS where a comparison of the changes 
with the previous recommendations and 
alternatives plans can be found.

f. Departmental Reviews. The Main 
Report including the final EIS, together 
with the proposed report of the Chief of 
Engineers and the BERH report, will be 
filed with EPA at the same time as it is 
circulated for 90-day Departmental 
review to the concerned state(s) and 
Federal agencies at the Washington 
level (Milestone 13). Reporting officers 
will circulate the Proposed Chiefs 
report and BERH report and final EIS to 
all parties on the project mailing list not
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contacted by OCE allowing the normal 
30-day period of review. Copies of 
report appendixes circulated with the 
draft need not be circulated with the 
Main Report and final EIS except for the 
Public Views and Responses Appendix 
which shall accompany all final EIS. 
Letters of comment received in OCE on 
the Main Report and final EIS together 
with responses will accompany the final 
Chiefs Report to ASA (CW) for further 
review and processing. Letters of 

' comment received by the reporting 
officer will be answered on an 
individual basis with five (5) copies 
provided to the appropriate element 
within OCE (Milestone 15).

g. Executive Reviews. After 
completion of review, the Chief of 
Engineers will sign his final report, 
which shall include a Record of 
Decision, and transmit the report and 
accompanying documents to ASA (CW). 
ASA (CW) will transmit the entire 
report to the WRC for technical review. 
After technical review the WRC will 
prepare its findings and return the report 
to ASA (CW) who will transmit the 
report to OMB requesting its views in 
relation to the program of the President 
(Milestone 16). After OMB provides its 
views, ASA (CW) will transmit the 
report to Congress (Milestones 17-19).

2. Continuing Authority Studies, a. 
General. The Detailed Project Report 
(DPR) as discussed in paragraph 6b(3), is 
the decision document for Continuing 
Authority Studies and will be prepared 
in draft and final format including a 
draft and final EIS or Environmental 
Assessment and FONSI (as appropriate) 
within the bound document. The DPR 
should follow the format of a survey 
report as discussed in E R 1105-2-920. 
The organization, format and content of 
the EIS will be in accordance with the 
guidance in Appendix A. If an 
environmental assessment and FONSI 
are used, they will be prepared in 
accordance with paragraphs 8 and 9 and 
included within the DPR in place of the 
EIS.

b. Preparation and Draft Review. As 
soon as practicable after initiation of the 
study, a Notice of Intent, as discussed in 
paragraph lOd, will be prepared and 
published in the Federal Register if the 
reporting officer determines that an EIS 
will be prepared for the proposed action. 
Following the essential planning stage 
documentation, the reporting officer will 
prepare the draft DPR including the 
draft EIS within the DPR, and circulate it 
to agencies, groups and individuals on 
the mailing list for review and oomment. 
Five (5) copies shall be sent directly to 
EPA for filing in accordance with 
paragraph 13. Six (6) copies will be

transmitted to higher authority (three to 
HQDA (DAEN-CWP-E, C, or W as 
appropriate) WASH DC 20314, and three 
to the division engineer). Reporting 
officers shall insure that the draft will be 
filed with EPA no earlier than they are 
also circulated to all parties on the 
mailing list. If a late stage public 
meeting is held in connection with the 
proposed action, the draft should be 
available to the public at least 15 days 
before the meeting. A news release 
announcing the availability of the 
document may also be issued when the 
draft is filed with EPA.

c. Agency Review. After review and 
evaluation of comments received the 
reporting officer will finalize the DPR, 
including preparation of the final EIS 
within the DPR. Comments and 
responses will be handled in accordance 
with paragraph 16c and Appendix A. 
Eleven (11) copies of the Final DPR will 
be transmitted to the division engineer 
for review and approval of the technical 
aspects of the proposed action. After 
review the division engineer will 
transmit eight (8) copies of the Final 
DPR to HQDA (DAEN-CWP-E, C or W  
as appropriate) WASH DC 20314 for 
further processing. Appropriate 
elements within OCE will review the 
Final DPR and file it with EPA in 
accordance with paragraph 13.
Reporting officers will be advised when 
OCE review is completed so that the 
Final DPR will be filed with EPA no 
earlier than they are also circulated to 
all parties on the mailing list.

d. Final Review. Letters of comment 
on the Final DPR including the final EIS, 
will be answered by the reporting officer 
on an individual basis. Five (5) copies of 
the incoming letters and the reporting 
officer’s reply, together with a draft of 
the Record of Decision, will be 
submitted through division to the 
Appropriate element within OCE who 
filed the Final DPR. After review of the 
comments and responses, the Director of 
Civil Works will sign the Record of 
Decision and approve the project.

3. Phase I  Advanced Engineering and 
Design, a. The Phase I General Design 
Memorandum (GDM), as discussed in 
paragraph 6b(2), is the decision 
document at this phase of post
authorization planning. It will follow the 
format prescribed for survey reports as 
discussed in ER 1105-2-920 for OCE 
approval or congressional action, except 
that an abbreviated Phase I GDM may 
be used for those actions approved by 
the division engineer. During Stage 3 of 
the Phase I study, the reporting officer 
will review the EIS that was filed when 
the project was authorized and made a 
determination that either the EIS is

adequate, will require a supplement, or 
a new EIS is needed, as appropriate. If 
the Phase I review indicates that the 
environmental conditions, criteria and 
effects of the plan as proposed have not 
changed significantly from that which 
was authorized, and were adequately 
and fully covered in the EIS, no new EIS 
documentation will be required. If the 
review indicates that there are 
significant impacts resulting from 
changes in the project which would 
significantly affect the quality of the 
human environment, or if new 
circumstances, conditions or criteria 
have occurred which were not covered 
in the previous EIS, a draft and final 
supplement prepared in accordance with 
paragraph 12 will be included within the 
draft and final Phase I GDM. However, 
if the review indicates that the original 
final EIS is generally not in consonance 
with the current guidelines and the 
magnitude of the proposed changes and 
required environmental analyses of the 
reformulated plan is substantial and 
was not covered in the original final EIS, 
a new draft and final EIS will be 
prepared. Projects administratively 
combined and approved by OCE for 
Phase I and II planning will undergo a 
similar review, and EIS documentation 
as necessary will be prepared.

(1) Legislative Phase I  GDM. Phase I 
GDM prepared for congressional action 
which require BERH and Departmental 
review will be processed similar to 
survey reports as discussed in 
paragraphs lc, d, e, f and g of this 
Appendix, except that the EIS 
documentation may vary from 
reaffirmation of the existing final EIS on 
file, to supplements to the final EIS, or to 
the preparation of a new draft and final 
EIS.

(2) Administrative Phase I GDM. 
Based on the reporting officers review of 
the EIS filed when the plan was 
authorized, a reaffirmation, supplement, 
or new EIS will be prepared to 
accompany the Phase I GDM which the 
division engineer has approval 
authority.

b. Preparation and Draft Review. The 
organization and content for EIS or EIS 
supplements included with the Phase I 
GDM will follow the guidance in 
Appendix A. A Notice of Intent, as 
discussed in paragraph lOd will be 
prepared and published in the Federal 
Register if the reporting officer 
determines that a draft supplement or 
EIS will be prepared. The Draft Phase I 
GDM including the draft supplement or 
EIS within the Main Report, will be 
circulated to agencies, groups and 
individuals on the project mailing list 
and five (5) copies shall be sent directly
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to EPA for filing in accordance with 
paragraph 13. For Legislative Phase I 
GDM, six (6) copies will be transmitted 
to higher authority (three to HQDA 
(DAEN-CWP-E, C, or W as appropriate) 
WASH DC 20314, and three to the 
division engineer). For Administrative 
Phase I GDM, three (3) copies will be 
transmitted to the division engineer. 
Reporting Officers shall insure that the 
Draft Phase I GDM will be filed with 
EPA no earlier than they are also 
circulated to all parties on the project 
mailing list. If a public meeting is held in 
connection with the proposed action the 
draft should be available to the public at 
least 15 days before the meeting. A 
hews release announcing the 
availability of the draft may also be 
issued when it is filed with EPA.

c. Agency Review. After review and 
evaluation of comments received the 
reporting officer will finalize the Phase I 
GDM including preparation of the final 
supplement or EIS within the Main 
Report. Comments and responses will be 
handled in accordance with paragraph 
16c and Appendix A! Eleven copies of 
the Final Phase I GDM will be 
transmitted to the division engineer for 
review and processing. Depending on 
the level of approval of the proposed 
action, either eight or three copies will 
be sent to HQDA (DAEN-CWP-E, C, or 
W as appropriate) WASH DC 20314, and 
three or eight for the division engineer. 
After review the division engineer will 
file the Final Phase I GDM with EPA in* 
accordance with paragraph 13 for those 
administrative Phase I actions which the 
division engineer has approved 
authority. Copies of the transmittal 
letter will be provided to OCE and the 
reporting officer. Appropriate elements 
within OCE will review the Final Phase I 
GDM and file it with EPA for those 
legislative Phase I GDM requiring 
Congressional action.

d. Final Review. Letters of comment 
on the Final Phase I GDM will be 
answered by the reporting officer on an 
individual basis. Five (5) copies of the 
incoming letters with the reporting 
officer’s reply together with a draft of 
the Record of Decision will be submitted 
to the appropriate Corps office which 
file the Final. After review of the 
comments and responses the 
appropriate Corps Official will sign the 
Record of Decision and approve the 
action.

4. Projects in a Continuing 
Construction Category, a. General. 
Reporting officers will review the 
existing EIS covering the proposed 
construction project to determine that 
the environmental affects of the 
proposed project have not changed

significantly or no new circumstances 
have occurred during Phase II detailed 
engineering and design. If the review 
indicates that there are significant 
impacts resulting from changes in the 
proposed project or new circumstances 
have occurred, a supplement as 
discussed in paragraph 12 will be 
prepared. EISs for projects in a 
construction category without an EIS 
having been previously filed will be 
prepared in accordance with 40 CFR 
1502.

b. Preparation and Draft Review. As 
soon as practicable after the reporting 
officer makes a determination to prepare 
an EIS or EIS supplement for the* 
proposed construction project, a Notice 
of Intent (as discussed in paragraph lOd) 
will be prepared and published in the 
Federal Register. Following the guidance 
discussed in 40 CFR 1502, the reporting 
officer will prepare the draft EIS and 
circulate it to agencies, groups and 
individuals on the project mailing list for 
review and comment. Five (5) copies 
shall be sent directly to EPA for filing in 
accordance with paragraph 13. Six (6) 
copies will be transmitted to higher 
authority (three to HQDA (DAEN- 
CWO-C) WASH DC 20314, and three to 
the division engineer). Reporting officers 
shall insure that the draft EIS will be 
filed with EPA no earlier than they are 
also circulated to all parties on the 
project mailing list. If a public meeting is 
held in connection with the proposed 
action the draft EIS should be made 
available to the public at least 15 days 
before the meeting. A news release 
announcing the availability of the draft 
EIS may also be issued when the draft 
EIS is filed with EPA.

c. Agency Review. After receipt and 
evaluation of comments received the 
reporting officer will prepare the final 
EIS. Eight (8) copies of the final EIS will 
be transmitted to the division engineer 
for review and processing. After review 
the division engineer will file the final 
EIS with EPA in accordance with 
paragraph 13. A copy of the final EIS 
and transmittal letter will be provided 
DAEN-CWO-C and the reporting 
officer. The division engineer shall 
insure that the final EIS is filed no 
earlier than it is also circulated by the 
reporting officer to all parties on the 
project mailing list.

d. Final Review. Letters of comment 
on the final EIS will be answered by the 
reporting officer on an individual basis. 
Five (5) copies of the incoming letters 
and the reporting officer’s reply together 
with a draft of the Record of Decision 
will be submitted to the division 
engineer. After review of the comments 
and responses, the Division Engineer

will sign the Record of Decision. The 
original Record of Decision will be 
returned to the reporting officer with a 
copy provided to DAEN-CWO-M.

5. Completed Projects in an Operation 
and Maintenance Category, a. General. 
Reporting Officers will review 
scheduled operation and maintenance 
(O&M) activities to determine if the final 
EIS filed when the project was 
authorized adequately discusses the 
proposed action. If the review indicates 
that the environmental effects of the 
O&M actions have not changed 
significantly, or no new circumstances 
have occurred, no additional EIS 
documentation will be required. If the 
review indicates that there are 
significant impacts resulting from 
changes in the proposed O&M action or 
new circumstances have occurred, an 
EIS supplement will be prepared. If the 
impacts are not significant an 
Environmental Assessment and FONSI 
will be prepared. Projects completed 
prior to NEPA will require EIS or 
assessments covering the proposed 
O&M activity as discussed in paragraph 
6d. Consideration should be given to die 
use of a program EIS to group similar 
types of O&M activities as discussed in 
paragraph 11. Separate O&M EIS should 
be prepared where the activity is unique 
or where substantial environmental 
controversy presently exists or can 
reasonably be expected to exist. EIS 
documentation for actions associated 
with the management of Corps projects 
are discussed in paragraph 6d(3) and 6f.

b. Preparation and Draft Review. As 
soon as practicable after the reporting

i  officer makes a determination to prepare 
an EIS or EIS supplement for the 
proposed O&M action a Notice of Intent 
(as discussed in paragraph lOd) will be 
prepared and published in the Federal 
Register. Following the guidance 
discussed in 40 CFR 1502, the reporting 
officer will prepare the draft EIS and 
circulate it to agencies, groups and 
individuals on the project mailing list for 
review and comment. Five (5) copies 
shall be sent directly to EPA for filing in 
accordance with paragraph 13. Six (6) 
copies will be transmitted to higher 
authority (three to HQDA (DAEN- 
CWO-M) WASH DC 20314, and three to 
the division engineer). Reporting officers 
shall insure that the draft EIS will be 
filed with EPA no earlier than they are 
also circulated to all parties on the 
project mailing list.

c. Agency Review. After receipt and 
evaluation of comments received the 
reporting officer will prepare the final 
EIS. Eight (8) copies of the final EIS will 
be transmitted to the division engineer 
for review and processing. After review
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the division engineer will file the final 
EIS with EPA in accordance with 
paragraph 13. A copy of the final EIS 
and transmittal letter will be provided 
DAEN-CWO-M and the reporting 
officer. The division engineer shall 
insure that the final EIS is filed no 
earlier then it is also circulated by the 
reporting officer to all parties on the 
project mailing list.

d. Final Review. Letters of comment 
on the final EIS will be answered by the 
reporting officer on an individual basis. 
Five (5) copies of the incoming letters 
and the reporting officer’s reply together 
with a draft of the Record of Decision 
will be submitted to the division 
engineer. After the review of the 
comments and responses, the Division 
Engineer will sign the Record of 
Decision. The original Record of 
Decision will be returned to the 
reporting officer with a copy provided to 
DAEN-CWO-M.

6. Regulatory Permits. See Appendix
B .

7. Real Estate Management and 
Disposal Actions, a. General. Whenever 
the reporting officer determines that a 
proposed real estate management and 
disposal action is a major Federal action 
having a significant effect upon the 
human environment, and EIS will be 
prepared and processed as follows:

b. Preparation and Draft Review. As 
soon as practicable after the reporting 
officer makes a determination to prepare 
an EIS for the proposed action, a Notice 
of Intent (as discussed in paragraph lOd) 
will be prepared and published in the 
Federal Register. Following the guidance 
discussed in 40 CFR1502, the reporting 
officer will prepare the draft EIS and 
circulate it to agencies, groups and 
individuals on the project mailing list for 
review and comment. Five (5) copies 
shall be sent directly to EPA for filing in 
accordance with paragraph 13. Six (6) 
copies will be transmitted to higher 
authority (three to HQDA (DAEN-REM- 
I) WASH DC 20314, and three to the 
division engineer). Reporting officers 
shall insure that the draft EIS will be 
filed with EPA no earlier than they are 
also circulated to all parties on the 
project mailing list.

c. Agency Review. After receipt and 
evaluation of comments received, the 
reporting officer will prepare the final 
EIS. Eight (8) copies of the final EIS will 
be transmitted to the division engineer 
for review and processing. After review, 
the division engineer will file the final 
EIS with EPA in accordance with 
paragraph 13. A copy of the final EIS 
and transmittal letter will be provided 
DAEN-REM-I and the reporting officer. 
The division engineer shall insure that

circulation of the final EIS by the 
reporting officer will be completed no 
later than when it is filed with EPA.

d. Final Review. Letters of comment 
on the final EIS will be answered by the 
reporting officer on an individual basis. 
Five (5) copies of the incoming letters 
and the reporting officer’s reply together 
with a draft of the Record of the 
Decision will be submitted to the 
division engineer. After review of the 
comments and responses and approval 
of the action, the division engineer will 
sign and Record of the Decision. The 
original Record of Decision will be 
returned to the reporting officer with a 
copy provided to DAEN-REM-I.

8. EIS Processing Instruction for ASA 
(CW ) Review, a. Survey Reports. The 
division engineer shall provide one copy 
of the Main Report and EIS together 
with all appendixes to Assistant 
Secretary of the Army (Civil Works) 
Pentagon, Room 2E 570, WASH DC 
20310 at the time the report is 
transmitted to BERH and OCE. The 
transmittal letter will indicate if any 
agencies or organized groups expressed 
environmental opposition to the project.' 
OCE will provide ASA (CW) one copy 
of the Main Report and final EIS, the 
proposed Chief’s report and the BERH 
report when the documents are 
circulated for departmental (state and 
agency) review and filed with EPA.
Upon completion of Departmental 
review) the final report of the Chief of 
Engineers together with the Main Report 
and final EIS (including comments 
received during Departmental review) 
will be forward to ASA (CW) for further 
review and processing to Congress.

b. Phase IGDM. For legislative Phase 
I GDM, the division engineer will 
provide one copy of the Phase I GDM 
and EIS or EIS supplement together with 
all appendixes to Assistant Secretary of 
the Army (Civil Works) Pentagon, Room 
2E 570, WASH DC 20310 at the time the 
report is sent to OCE. The transmittal 
letter will include the same information 
as provided for survey reports dicussed 
above. OCE will provide ASA (CW) one 
copy of the Phase I GDM and EIS or EIS 
supplement, proposed Chiefs report and 
BERH report (if applicable) when the 

'final is filed with EPA. Upon completion 
of review the final report of the Chief of 
Engineers together with the Phase I 
GDM and EIS or EIS supplement 
(including comments received on the 
final) will be forwarded to ASA (CW) 
for further review and processing to 
Congress. For administrative Phase I 
GDM approved by the Division Engineer 
or OCE, no copies need to be provided 
to ASA (CW).

c. DPR, Construction, Operations and 
M aintenance, Real Estate and Permit 
Actions Processed at the District or 
Division Level. ASA (CW) will not 
require copies of draft or final EIS or EIS 
supplements prepared for these actions.

Appendix D
Categorical Exclusions for Real Estate 
Management and Disposal Actions

In accordance with 40 CFR 1508.4 the 
following actions, which individually or 
cumulatively have no significant impact 
on the quality of the human 
environment, are excluded from the 
requirement for preparation of an 
Environmental Assessment or EIS. 
However, reporting officers may require 
Environmental Assessments or EIS on 
excluded actions if, in their view, 
environmental review and analysis prior 
to reaching a decision on the action is in 
the best public interest.

1. Grant of leases and licenses for:
a. Agricultural and grazing purposes.
b. Public park and recreational 

purposes.
c. Commercial concession purposes.
d. Private recreational purposes.
e. Miscellaneous purposes of a minor 

nature such as lakeshore protection and 
improvements, steps, lights, etc.

f. Use and occupancy of existing 
buildings, facilities, and real property.

.2. Grants of leases, licenses, permits 
and easement, for use of excess or 
surplus real property.

3. Grants of leases for Government- 
owned housing.

4. Exchanges of excess real property 
and interests therein for property 
required for project purposes.

5. Grant of easement for rights-of-way 
which do not involve significant 
disturbances to earth, air, or water:

a. Minor access roads or streets.
b. Electric power, telephone, telegraph 

and other communication lines.
c. Minor oil and gas pipelines; water, 

sewer, and irrigation pipelines, pumping 
plants and appurtenant facilities.

d. Minor canals, ditches, dikes, 
retarding structures, etc. used in 
connection with fish and wildlife 
conservation and development 
programs.

6. Grants of consents to use 
Government-owned easement areas.

7. Grants of licenses issued pursuant 
to the Secretary of the Army’s general 
administrative authority which do not 
involve significant disturbances to earth, 
air or water:

a. Telephone and telegraph facility 
purposes.

b. Removal of sand, gravel, rock, and 
other borrow material.



38316 Federal Register / Vol. 44, No. 127 /  Friday, June 29, 1979 /  Proposed Rules

c. Oil and gas seismic and gravity 
meter survey and exploration purposes.

8. Grants of permits for archeological 
and historical investigations.

9. Renewal and minor amendment of 
existing leases, licenses, easements, 
permits, consents, and other documents 
evidencing authority to use 
Government-owned real property.

10. Reporting excess or surplus real 
property to the General Services 
Administration for disposal.

11. Disposal of lands or release of 
deed restrictions to cure encroachments.

12. Disposal of excess easement areas 
to the underlying fee owner.

13. Disposal of existing buildings and 
improvements for off-site removal.

14. Sale of existing cottage site areas.
15. Return of Public Domain lands to 

the Department of the Interior.
16. Transfer or permit of lands to other 

Federal agencies (NEPA compliance is 
the responsibility of die other Federal 
agency).
[FR Doc. 79-20165 Piled 6-28-79; 8*5  am]
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