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§81.6 [Amended]
17. Amend §81.6(b) by adding at the 

end of the paragraph, “All of a State’s 
activities proposed for this Federal grant 
support will be incorporated in one or 
more project applications.”

§ 81.8 [Amended]
18. Amend § 81.8 by deleting the 

words, “Federal Management Circular 
74-7” and substituting the words “Office 
of Management and Budget Circular A - 
102.”

§ 81.9 [Amended]
19. Amend § 81.9 by deleting the 

words “Federal Management Circular 
74-7” and substituting the words “Office 
of Management and Budget Circular A - 
102.”

§ 81.12 [Amended]
20. Amend § 81.12 by deleting the 

words “Federal Management Circular 
74-7” and substituting the words "Office 
of Management and Budget Circular A - 
102.”

The primary author is David Watts, 
Office of Endangered Species, United 
States Fish and Wildlife Service, 
Department of the Interior, (703-235- 
2760).

A determination has been made that 
this is not a major Federal action which 
would significantly affect the quality of 
the human environment within the 
meaning of section 102(2)(C) of the 
National Environmental Policy Act of 
1969.

Note.-The Department of the Interior has 
determined that this rule is not a significant 
rule and does not require preparation of a 
regulatory analysis under Executive Order 
12044 and 43 CFR Part 14.

Dated: May 16,1979.
Lynn A. Grcenwalt,
Director, Fish and Wildlife Service,
[FR Doc. 79-16886 Filed 5-30-79; 8:45 am]
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ENDANGERED SPECIES SCIENTIFIC 
AUTHORITY

[50 CFR Part 810]

Exports of Appendix II Species; 
American Alligator— Proposed Export 
Findings for the 1979 Harvest Season

a g e n c y : Endangered Species Scientifc 
Authority.
a c t i o n : Proposed rulemaking.

s u m m a r y : The Endangered Species 
Scientific Authority (ESSA) proposes 
findings as to whether commercial 
export of American alligator hides 
harvested after June 28,1979, will not be 
detrimental to the survival of the 
alligator or other crocodilian species. 
These findings are meant to satisfy 
ESSA’s responsibilities under Article IV, 
paragraph 2 of the Convention on 
International Trade in Endangered 
Species of Wild Fauna and Flora. 
Federal export permits could be issued 
only for hides that were harvested in 
Louisiana and Florida subject to 
specified conditions. The ESSA seeks 
public comment in order to base such 
determinations on the best available 
information.
DATES: Comments are due on or before 
July 30, 1979.
ADDRESS: Comments should be 
addressed to the Executive Secretary, 
Endangered Species Scientific 
Authority, 18th & C Streets, NW, 
Washington, DC 20240. Forthcoming 
comments and comments already 
received will be available for public 
inspection at room 536,1717 H Street, 
NW, Washington, DC, 7:45 a.m. to 5:30 
p.m., Mondays through Fridays except 
federal holidays.
FOR FURTHER INFORMATION CONCERNING 
BIOLOGICAL FINDINGS CONTACT: Dr.
Peter C. Escherich, Staff Zoologist, 
Endangered Species Scientific 
Authority, 18th & C Streets, NW, 
Washington, DC 20240, 202-653-5948.
FOR INFORMATION CONCERNING EXPORT 
PERMITS CONTACT: Federal Wildlife 
Permit Office, U.S. Fish and Wildlife 
Service, Washington, DC 20240, 703- 
235-1903.
SUPPLEMENTARY INFORMATION: The 
Convention on International Trade in 
Endangered Species of Wild Fauna and 
Flora (CITES) and its implementing 
regulations, 50 CFR Part 23, control 
international trade in animal and plant 
species, subspecies or geographically 
separate populations included in any to 
three appendices, listed in 50 CFR 23.23. 
Currently 51 nations are party to the

CITES. The CITES is implemented in 
each Party by one or more scientific 
authorities and one or more 
management authorities. The CITES 
appendixes are distinct from the list of 
species issued under the Endangered 
Species Act of 1973, as amended, 16 
U.S.C. 1531 et seq.

As discussed in our notice of April 30 
1979 (44 FR 25383), the Department of 
the Interior, as U.S. Management 
Authority (MA), may grant an export 
permit for a specimen of an Appendix II 
species, only after the ESSA has found 
that the export “will not be detrimental 
to the survival of that species" (Article 
IV 2(a)). For specimens of species 
included in Appendix II under Article II 
2(a), because of potential threat to their 
own survival, we propose to address the 
potential effect of exports on the listed 
species itself: for species included in 
Appendix II under Article II 2(bJ, to 
protect other species, we propose to 
address how such exports may affect 
the status of the species intended to be 
protected: those associated species 
included in Appendix II under Article II 
2(a), or included in Appendix I.

In certain cases it may be necessary 
to include a species in Appendix II both 
because it may become threatened with 
extinction and because its trade must be 
regulated to effectively control trade in 
other species included because of 
biological jeopardy. In such cases the 
ESSA proposes to make two findings on 
detriment, one with respect to Article II 
2(a) and the other with respect to Article 
II 2(b).

The U.S. proposed to transfer the 
American alligator (A lligator 
m ississippiensis) from Appendix I to 
Appendix II under Article II 2(a) and 
Article II 2(b) of the CITES (February 14, 
1979, Federal Register, 44 FR 9689). 
Transfer to Appendix II was agreed to at 
the Second Meeting of the Conference of 
the Parties and will become effective 
June 28,1979 (44 FR 25480, May 1,1979). 
An advance notice of proposed export 
findings for the alligator was published 
on April 30,1979 (44 FR 25383). The 
ESSA now proposes seprate findings on 
detriment with respect to Article II 2(a) 
and Article II 2(b) for exports of hides of 
this species taken on or after June 28, 
1979. The present findings are 
independent of any findings on export of 
hides taken prior to June 28. Such 
findings await a determination by the 
MA whether it is prepared to issue 
export permits for hides taken while the 
species was included in Appendix L

Environmental Assessment 

No significant im pact
The ESSA has determined that the 

standards for findings proposed below 
in this notice for American alligator are 
not major Federal actions that would 
significantly affect the quality of the 
human environment within the meaning 
of section 102(2)(c) of the National 
Environmental Policy Act of 1969. 
Accordingly, an Environmental Impact 
Statement on this proposal will not be 
prepared.

A lternative extrem es
The ESSA potentially could adopt 

standards allowing export of alligator 
hides without any conditions imposed 
by the ESSA, or standards resulting in 
essentially no export. In our view, 
neither of these two extremes would 
constitute a major Federal action 
significantly affecting the quality of the 
human environment; consequently, the 
proposed intermediate standards and 
findings and any similar final actions 
would not have such an effect.

Status
The following information is 

summarized from Doc. 2.26.8, offered by 
the United States at the Second 
Conference of the CITES Parties in 
support of the U.S. proposal to transfer 
the alligator to Appendix II.

Distribution

The American alligator is distributed 
throughout fresh and brackish water 
habitats in the coastal region of the 
southeastern United States from central 
North Carolina to Texas and north along 
the Mississippi River drainage into 
extreme southeastern Oklahoma and 
southern Arkansas (Joanen 1974). Large 
marsh-bordered lakes, fresh and 
brackish water marshes, and savannas 
appear to support the highest densities 
(Reese 1915; Mcllhenny 1935; Fogarty 
1974).

The present range approaches the 
historical range. There is evidence that 
the species once ranged north of central 
north Carolina into the Dismal Swamp 
region of southeastern Virginia and 
northeastern North Carolina (Neill 1971). 
The southern extent of its historic range 
in Texas and possibly northeastern 
Mexico is unknown; however, records 
Exist from the Rio Grande River, 
indicating the possibility that it once 
ranged into the extensive aquatic 
habitats of northeastern Tamaulipas, 
Mexico.
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Population estim ates and trends
From the late 1940’s throught he mid 

1960’s, alligator populations declined 
sharply from hunting and hibitat loss. 
Chabreck (1967) estimated that between 
the late 1940’s and late 1950’s 
populations in Louisiana decline 90%. 
Since the 1960’s, state and federal 
protection has generally reversed 
population decline, and alligators are 
now stabilized or increasing in numbers 
in most areas throughout their range.

In 1973, ten states reported alligators 
present (Joanen 1974): North Carolina— 
1,314; South Carolina—48,700; Florida— 
407,585; Georgia—29,954; Alabama— 
12,715; Mississippi—4,740; Oklahoma— 
10; Arkansas—1,900; Louisiana—200,682; 
and Texas—26,784. A total of 734,384 
alligators were reported, occupying 
approximately 45,000 square miles of 
available alligator habitat. Joanen’s 
report suggested an overall increasing 
population trend.

In Florida, Joanen reported that 
alligators were present in every county 
responding to a questionnaire. No 
population trend estimates were given 
except to note that, in general, 
peninsular Florida, roughly south of the 
Suwannee River region, supports 
moderate to large alligator populations 
that are increasing or remaining stable, 
except in centers of intensive 
development. The panhandle of the 
State was reported to support less dense 
populations with local pockets of 
abundance.

In Louisiana, Joanen stated that 63 
parishes reported the presence of 
alligators. Forty parishes reported 
increasing populations and 22 reported 
stable populations. The extensive 
coastal marshes of southern Louisiana 
were considered to support the largest 
alligator populations anywhere in the 
species’ range, although some local 
populations elsewhere (Okefenokee 
Swamp, Georgia, for example) 
apparently may equal the density found 
in this area. The situation in the 
northern parishes, which have few 
marshes, is less clear, but numbers there 
are low.

Reproduction

Reproductive behavior begins with 
bellowing by both males and females, 
usually in early spring, March to April, 
depending on local climate. The bellow 
may serve both as a territorial signal 
and as a component of the male-female 
interaction, but data are not yet 
available to fully document its function 
(Campbell 1973; Herzog 1974; Garrick 
and Lang 1977).

Copulation takes place in the water 
(Mcllhenny 1935; Joanen 1969). Nest 
construction and egg-laying takes place 
in May-June, depending on local 
climate; and the eggs hatch in August- 
September (Kellogg 1929; Mcllhenny 
1935; Joanen 1969; Neill 1971). Clutch 
size varies from about 20-60 eggs.

At least some females are protective 
of the nest and remain near for the 
entire incubation period. After a period 
of about 9 weeks the eggs hatch and the
9-inch long young are freed from the 
nest by the female. Hatching young are 
very vocal and their high-pitched 
“umph, umph” calls may stimulate the 
female to open the nest. The young often 
remain together in a group called a 
"pod” for the remainder of the summer 
(Mcllhenny 1935; Campbell 1973; 
McNease and Joanen 1974). Tagged 
young have been recaptured near the 
nest site as long as three years after 
hatching (Mcllhenny 1935; Joanen 1969; 
Campbell 1973; McNease and Joanen 
1974; Metzen 1977).

Survivorship of the young is unknown, 
except in local situations, but is 
expected to be low in mature 
populations and higher in depleted 
populations. Variations in water levels 
appear to be the major limiting factor on 
nesting success (Hines et al. 1968;
Joanen 1969; Nichols et al. 1976). Growth 
rates of the young vary widely but may 
approach one foot per year with optimal 
habitat and food availability (Joanen 
and McNease 1975; Mcllhenny 1935). 
Juveniles often remain together in 
loosely associated groups until about 1 
m long.

D om estic and international dem and
Current domestic commercial 

utilization of alligators is limited to 
those bred in captivity, taken during 
limited open seasons in Louisiana, or 
taken by state agents in Florida. From 
1,300 to 6,000 hides are estimated to 
have entered legal domestic commerce 
annually since 1972. No legal 
commercial export has been allowed for 
wild-caught alligators since the U.S. 
Endangered Species Act was enacted in 
1973. Presently, one tanner processes 
almost all alligator hides used 
commercially in the United States. 
Apparently, most hides are used to 
manufacture boots sold in the western 
United States.

There is no doubt that alligator hides 
presently are worth more if they can be 
exported. For example, at a 1978 sale in 
Florida, 1500 hides that could not be 
exported sold for about $9.00 per foot 
whereas farmed hides that were eligible 
for export sold at about $18.00 per foot.

Consequences o f  No Export
This alternative extreme is the status 

quo: only captive-bred hides could be 
exported commercially. This situation 
has good and bad elements for alligator 
conservation. Enforcement of federal 
trade restrictions is simplified by a 
complete prohibition on export, and 
there is a diminished commercial 
incentive for harvest—a significant 
factor in the original decline of the 
alligator.

Perhaps the most significant positive 
consequence of no export concerns the 
potential adverse effect of American 
alligator export on other species of 
crocodilians protected by the CITES. It 
is possible that exportation of American 
alligator hides may stimulate capture of 
other crocodilians for commercial 
purposes—both because illegally traded 
crocodilian hides may be confused with 
and pass for legally traded alligator 
hides and because trade in alligator 
hides may stimulate the overall market 
for crocodilian hides.

Failure to approve any export of wild- 
caught American alligators also may 
have negative consequences foralligator 
conservation. The states of Louisiana 
and Florida have stated that their 
programs for alligator research and 
management may be jeopardized unless 
the species has economic value. 
Analogously, these states have stated 
that landowners may drain and use 
alligator habitat for other purposes, 
rather than preserve it, if they cannot 
profit from the species’ presence. These 
problems may be compounded both 
because large alligators can be 
dangerous to man and because about 
half of the alligator’s diet in coastal 
Louisiana consists of nutria, valued for 
its fur in that state.
Consequences o f  Export Without 
R estriction by  the ESSA

Commercial export of American- 
alligators without restriction by the 
ESSA might in some respects be better 
for the alligator than an export 
prohibition. Given the higher price for 
hides in foreign markets, permitting 
export increases the economic value of 
the alligator in the United States. As 
stated above, this higher value may be 
critical to funding of state alligator 
conservation programs, and may 
disincline landowners from destroying 
alligator habitat. On the other hand, 
state programs might remain adequate 
without such additional support, and 
land development on the whole may not 
be closely related to the price of 
alligators.



Because of state harvest controls and 
domestic federal harvest controls under 
the Endangered Species Act, there are 
certain assurances independent of the 
CITES that harvest will not be 
detrimental. Annual ESSA review of the 
biology and management of the alligator 
reinforces these controls.

In our view, a major potential 
negative impact of allowing export 
without restriction is the effect that 
international commerce in American 
alligator hides may have on other 
crocodilian species protected by the 
CITES. The effect, if any, is essentially 
unknown at this time. However, there is 
a real danger of confusing alligator hide 
with hide of other crocodilians, 
especially in products. Consequently, 
enforcing trade restrictions for other 
crocodilians is made more difficult if 
export of American alligator is 
permitted. For this reason, we are 
proposing conditions on alligator export 
to facilitate law enforcement. We are 
also proposing to restrict export to 
CITES Parties without reservations for 
crocodilians, in order to prevent supply 
of American alligator hides to markets 
in countries that have not fully accepted 
the CITES obligations to conserve 
crocodilians. Even if these conditions 
were not imposed, however, the 
implications of allowing or disallowing 
alligator export are so uncertain that we 
do not believe choosing one course or 
the other requires a step great enough to 
encompass a major Federal action 
significantly affecting the quality of the 
human environment.

Guidelines for ESSA Findings on Export

A rticle 112(a)
In our notice of April 30,1979 (44 FR 

25383), we suggested that the guidelines 
published on April 10,1978 (43 FR 
15097), for findings under Article II 2(a) 
concerning commercial export of bobcat, 
lynx and river otter would also be 
generally applicable to commercial 
export of American alligators harvested 
in 1979, pending possible adoption of 
revised interpretations in procedural 
regulations. Such determinations include 
an assessment both of the species’ 
biological status and of management 
controls.

A rticle II  2(b)
The general problems to be addressed 

concerning potential detriment to other 
associated species have also been 
discussed in the April 30 Federal 
Register notice. The two major concerns 
which must be satisfied are (1) that 
specimens of the exported species must 
be sufficiently distinguishable from

specimens of the other similar species 
protected by the CITES to prevent a 
detrimental confusion in trade, and (2) 
that trade in this species does not 
stimulate trade in similar protected 
species which would be detrimental to 
those species. Application of these 
standards to commercial export of 
American alligator will be discussed 
below in the findings.
ESSA Proposed Finding Under Article II 
2(a)

Because Louisiana and Florida are the 
only states which allows a harvest that 
may be commercially exported, the 
ESSA’s proposed findings focus on those 
two states. The general status of the 
species throughout the remainder of its 
range has been addressed in the 
environmental assessment above.

Proposed Finding Under A rticle I I  2(a)
The Endangered Species Scientific 

Authority proposes to find that 
commercial export of certain hides of 
A lligator m ississippiensis will not be 
detrimental to the survival of that 
species. This proposed finding would 
apply only (a) to hides legally taken in 
the 1979 season in the areas of 
Louisiana where the U.S. Fish and 
Wildlife Service classifies the species as 
T(S/A) under the Endangered Species 
Act of 1973 and (b) to hides taken in 
Florida on or after June 28,1979, by state 
agents under the State’s nuisance 
control program. In addition, this 
proposed finding would be subject to a 
positive finding under Article II 2(b), 
and to fulfillment of conditions set forth 
below.
Grounds fo r  the proposed  finding under 
A rticle 112(a)

Recent research on the species in both 
states as well as significant new 
management initiative provide 
assurance that export under present 
conditions will not be detrimental to 
those populations. We list here several 
of the principal factors leading to our 
proposed finding; additional information 
is contained in the documents listed in 
the reference section.

G eneral
1. Excessive harvest is considered to 

be a major factor in the original decline 
of this species, especially from the late 
1940’s into the early or middle 1960’s. 
These declines, however, occurred 
during a period when minimal research 
and management attention was directed 
to the species. Neither state nor federal 
laws were adequate to control 
overharvest or illegal trade. Since that 
time, increased public awareness has

resulted in improved laws and 
enforcement at both levels. Within the 
past 10-15 years, reserach has produced 
a significant body of new information on 
which sound management can be based. 
As a result of these developments, the 
potential for effective control is notably 
improved as compared to the period 
when the decline of this species 
occurred.

2. Domestic trade in American 
alligators within the United States has 
come under increased federal control.
One provision of the Endangered 
Species Conservation Act of 1969 was 
an amendment to the Lacey act 
prohibiting interstate and foreign trade 
in illegally taken wild reptiles. This 
provision, enacted with alligators in 
mind, has proved useful in reinforcing 
state laws for the species. In addition, 
regulations under the Endangered 
Species Act of 1973 (50 CFR 17.42) 
regulate where alligators may be 
harvested, require licenses of all buyers, 
tanners, and fabrictors of alligator hides, 
and detail marking, transportation and 
record-keeping requirements. These 
regulations are currently under review 
(43 FR 45513 and 44 FR 27199), including 
consideration of their extension to 
potential foreign buyers, tanners, and 
fabricators.

3. The species has responded well to 
Improved protection. Although there are 
«till some populations which have not 
totally recovered, especially on the 
periphery of the species’ distribution, its 
recovery in much of the range has been 
rapid.

Louisiana
1. In the coastal marsh zone of 

Louisiana, annual aerial surveys of 
nesting have been conducted since 1970, 
These surveys have demonstrated a 
large and increasing population during 
that time. Some of the largest increases 1 
have occurred in the parishes where 
controlled harvests (for domestic sale) 
have been conducted.

2. In five of the years from 1972 
through 1977, hunts have been 
conducted under the control of the 
I,ouiainna Department of Wildlife and 
Fisheries. These harvests have removed 
from 1350 to about 5500 alligators in 
each year from certain parishes in 
southwestern Louisiana. The surveys 
have continued to find growing 
populations in those parishes.

3. State harvest regulations 
incorporate many features to avoid 
adverse impact, including:

(a) Hunting is only allowed on land 
owned or leased by the hunter. A 
limited quota of tags is issued to the 
hunter based on an assessment by state J
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biologists of the area of different 
habitats on that land and of densities 
found on each habitat type in the area.

(b) Harvest rates used in setting 
quotas are based conservatively on 
know reproductive and growth rates for 
the populations. A population model has 
been derived which simulates 
alternative harvest strategies and 
suggests areas for further research.
Rates are adjusted annually by parish 
and habitat type based on the annual 
nesting surveys and other data.

(c) The season is set for September, 
and hunting is restricted to open water. 
These restrictions favor taking large 
males, for females at the time are found 
mostly in shallower areas of the marsh. 
Also, hatching has occurred, and 
females will have opened the nests to 
release the young. As a result, it females 
are taken at that time, the effect on their 
offspring is reduced.

(d) “Pole-hunting” is prohibited. This 
method uses poles to remove animals 
from shallow dens, and would produce 
mostly females. This regulation also 
protects breeding size females.

(e) The issuance of a limited number 
of tags also encourages the taking of 
males because they reach much larger 
sizes, which bring more money.
Alligator populations tend to have a 
larger proportion of males (about 60%), 
but a single male may mate with several 
females. Harvests have consisted of 66- 
86% males.

(f) The minimum allowable size is four 
feet in length.

4. Harvest regulations also include a 
number of measures which help insure 
that legally taken hides can be identified 
and reduce the incidence of illegal 
activities:

(a) Tags are serially numbered and 
are registered when issued to the 
hunters. All tags must be accounted for 
at the end of the season, and unused 
tags are returned to state agents for 
destruction. No substitute tags are 
issued for lost tags.

(b) Specialized and varying skinning 
instructions are issued at the start of the 
season to prevent tags being applied to 
skins taken prior to the season. Skins 
not meeting these specifications are 
confiscated.

(c) Prior to sale, skins are registered 
by size, tag number, and trapper. State 
agents remove a stub from the trapper’s 
tags, and attach a validation tag.

(d) Shipment and sale of hides within 
the state is controlled by licensing of 
buyers and dealers, registration of 
shipments, and attachment of 
identifying labels to containers.

(e) Legal hunting is restricted to 
daytime, which facilitates enforcement 
of regulations on taking.

5. The average size of animals 
harvested from the wild has been 
increasing since the season of 1972. 
Although this may reflect either 
increasing skill of hunters in taking 
larger animals or increasing size of 
animals in the source population, it 
suggests at minimum that the population 
is not being impacted seriously by the 
harvest as presently conducted, 
especially when considered with the 
increasing population found in annual 
nest surveys.

Florida
1. Florida’s situation is rather 

different. There is no regular season, 
and the only legal harvest is of 
“nuisance” animals taken by designated 
state agents.

2. The state has been conducting 
annual spotlight surveys of selected 
transects at various sites in the state 
since 1974. (The primary alligator 
habitats in Florida are not amenable to 
aerial nest counts as used in Louisana.) 
Because dispersion of alligators can 
vary greatly depending on water level, 
influencing the results of spotlight 
surveys, trends are less clearly 
identified than in Louisiana. The 1977 
survey was taken during a year of 
especially low water, which probably 
resulted in counts that were artificially 
high on the survey routes. If that year is 
ignored, the remaining surveys suggest 
at least a stable and possibly increasing 
population level, and reflect the species’ 
presence in some numbers in many 
areas of the state. Research has been 
conducted on sources of variation in 
spotlight counts, and ways are being 
sought to improve their interpretation.

3. Florida contains 4,170 square miles 
of alligator habitat (7.1% of the state’s 
area) where the species is totally 
protected and will not be taken under 
the nuisance control program. These 
areas include much of the prime 
breeding habitat in the state.

4. Increasing numbers of complaints 
have been received concerning 
interactions between alligators and 
humans. This may suggest an increasing 
alligator population, but may also reflect 
the increasing human populations in 
Florida, with increasing construction in 
or near alligator habitat: improved 
reporting and recording of complaints; 
and possibly a reduced fear of man by 
alligators which are not hunted.

5. The nuisance control program is 
designed to remove only problem 
animals and to minimize the effect on 
the breeding population. The present

program replaces a previous system of 
relocating problem animals. The latter 
was ineffective, largely because of the 
time, difficulty, and cost of capturing 
and transporting large alligators as well 
as the tendency of these alligators to 
return to the site of capture.

The current program has trapper/ 
agents operating under the supervision 
of state biologists, and contains a 
number of controls designed to protect 
the alligator population, including:

a. Trappers are selected by the state 
and are assigned a specific territory. 
They can be removed if their activities 
do not meet strict standards.

b. Complaints are received by the 
state, and are screened by state 
biologists, either by telephone or in the 
field, to ensure that the complaint is 
valid. Only after screening is a tag or 
tags issued to the trappers for use on the 
specific animal or animals. As desribed 
for Louisiana, varying skinning 
instructions help prevent stockpiling of 
illegal hides. Follow-up checks are made 
to be sure the correct animal was taken.

c. Numbered tags are issued only for 
the taking of alligators which, in the 
biologist’s opinion, constitute genuine 
threats.

Tags are not issued for animals under 
four feet in length. Careful records are 
maintained of all tags issued, and 
tanned tags must be returned and are 
destroyed.

d. As in Louisiana, adult males spend 
more time in open water, where most 
human activities occur, and this has 
resulted in a take heavily biased toward 
males. Nesting areas, where females 
spend more time, are more remote, 
which protects the breeding potential.

e. Detailed records are maintained of 
the number of animals taken in specific 
areas.

f. Following skinning and tagging by 
the trapper, hides are turned over to the 
state, which records the hides and 
marks them with a second numbered 
tag. The state retains the hides until sale 
at auction. Part of the proceeds is 
returned to the trapper, and part is 
retained to help finance the state’s 
alligator program.

g. Areas subject to nuisance control 
are spot-checked to ensure that 
excessive numbers are not being 
removed.

ESS A Proposed Finding Under Article II
2(b)
Proposed Finding Under A rticle II 2(b)

The Endangered Species Scientific 
Authority proposes to find that export of 
certain hides of A lligator 
m ississippiensis will not be detrimental
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to the survival of other species of 
crocodilians. This proposed finding 
would apply only (a) to hides legally 
taken in the 1979 season in the areas of 
Louisiana where the U.S. Fish and 
Wildlife Service classifies the species as 
T(S/A) under the Endangered Species 
Act of 1973 and (b) to hides taken in 
Florida on or after June 28,1979, by state 
agents under the state’s nuisance control 
program. In addition this finding would 
be subject to the conditions that:

(a) Foreign buyers, tanners, and 
fabricators must be subject to licensing 
requirements similar to those currently 
in force within the United States (50 
CFR 17.42; see also 43 FR 45513, Oct. 2, 
1978, and 44 FR 27199, May 9,1979). 
Licensees must provide access to their 
records and may sell to other buyers, 
tanners or fabricators only if these hold 
federal licenses; fabricators must 
permanently mark all products to 
indicate that they are alligator.

(b) Exports must only be allowed to 
licensed buyers, tanners or fabricators 
located in countries which have ratified 
the CITES and which have not taken 
reservations for any crocodilians. At 
this time, these contries include only the 
following: Australia, Brazil, Canada, 
Chile, Costa Rica, Cyprus, Denmark, 
Ecuador, Egypt, Federal Republic of 
Germany, Finland, Gambia, German 
Democratic Republic, Ghana, Guyana, 
India, Indonesia, Iran, Jordan, Kenya, 
Madagascar, Malaysia, Mauritius, 
Monaco, Morocco, Nepal, Nicaragua, 
Niger, Nigeria, Norway, Pakistan, 
Panama, Papua New Guinea, Paraguay, 
Peru, Senegal, Seychelles, South Aftrica, 
Sri Lanka, Sweden, Switzerland,
Tunisia, Union of Soviet Socialist 
Republics, United Arab Emirates, United 
Kingdom (and territories), United States, 
Uruguay, Venezuela, Zaire.

(c) Prior to export, all hides must be 
indelibly marked over their entire 
reverse surface with identifying 
symbols. At this time there are only a 
few companies in the United States that 
tan alligator hides, and to our 
knowledge only the Fouke Company, in 
South Carolina, currently marks 
alligator hides in this manner. However, 
we understand that this marking process 
is available to other tanners.

Grounds fo r  the Proposed Finding Under 
A rticle 112(b)

Because the question of threat to other 
similar species is one which deals with 
the whole species, discussion of 
individual states’ management will not 
be repeated here from the preceding 
section; As discussed in the guidelines 
above, and in the Federal Register of 
April 30,1979 (44 FR 25383), the two

primary issues to be dealt with here 
involve identification and possible 
stimulation of trade in similar species.

Identification
We must be assured that the alligators 

exported will be only taken in areas 
where harvest for potential export is 
allowed. This is an obligation of the 
Management Authority pursuant to 
Article IV 2(b) of the CITES, as well as 
our concern. We have described above 
the tagging procedures for the involved 
states, and anticipate that those, 
together with federal requirements, will 
be the primary vehicles for carrying out 
this responsibility. Both States 
apparently account for all tags ordered 
and purchased, but there have been 
unsupported allegations that counterfeit 
tags are available; we request the 
Management Authority to proceed with 
care in fulfilling this requirement of our 
approval, particularly because there are 
no recognized subspecies of American 
alligator, and we know of no 
unequivocal way to distinguish 
morphologically between specimens 
from different parts of the species’ 
distribution.

Complete hides of American alligator 
and products incorporating its ventral 
(belly) skin can be distinguished from 
those of other crocodilians (King and 
Brazaitis, 1971). The square ventral 
scales of alligators have a smooth 
surface and lack features seen on those 
of crocodiles, gharials and caimans. 
Crocodiles and gharials have on each 
ventral scale a clearly visible follicle 
gland or pore which is missing from 
alligators and caimans.

Caiman species all have double 
osteoderms (bony buttons) underlying 
the ventral scales, although these may 
be limited to the midline scales of 
M elanosuchus niger. These osteoderms 
can be seen from the inside of the hide, 
or are evident on the surface of finished 
skins as a pitting, wrinkling, or 
discoloration. Contrary to previously 
published information, A lligator 
sinensis, the Chinese alligator, 
frequently has single osteoderms, and 
may be separable from A. 
m ississippiensis by that feature (F. W. 
King, personal communication). In 
addition, A. sinensis is in low numbers, 
sinensis, the Chinese alligator. The 
latter species is in low numbers, has a 
restricted distribution, and is rigidly 
protected by the Chinese government 
(King & Brazaitis, 1971). Its occurrence 
in trade is sufficiently unlikely that 
trade in American alligator could not be 
expected to affect it.

Identification of other hide parts is 
more difficult, and may be impossible

for small pieces, which are used for 
manufacture of watch bands and other 
small articles. In international trade this 
would most likely be a problem on re
import of pieces or products or on their 
transfer between other countries. The 
U.S. Fish and Wildlife Service has 
proposed to limit intestate commerce in 
American alligator hides to those that 
have been marked over the entire 
reverse of the hide with identifying 
symbols (43 FR 45513, October 2,1978, 
proposed amendment 12 of § 17.42). 
Applying this requirement to exported 
hides should significantly reduce 
problems of identification.

The U.S. Fish and Wildlife Service has 
given notice that it is considering 
extending to foreign buyers, tanners, 
and fabricators of alligator hides the 
current domestic requirement (50 CFR 
17.42) that these individuals and 
companies be licensed by the Fish and 
Wildlife Service (44 FR 27199, May 9, 
1979). This requirement would 
substantially lessen concern for the 
effect that trade in American alligators 
may have on other crocodilian species.

A general weakness in the control of 
the crocodilian trade lies in countries 
which have not ratified the CITES; 
contributing alligators to the crocodilian 
products industry in these countries may 
help perpetuate a drain on endangeed 
populations. This would seem 
undesirable even if the contribution is 
incremental. In addition, these countries 
are the most likely sites for commingling 
of endangered crocodilian species with 
legally taken and exported skins of 
American alligator. Non-Parties include 
several countries that are major 
processors or shippers of reptilian 
leathers, such as Japan, Italy, Singapore 
and Spain. In addition, France ratified 
the CITES, but took reservations on four 
species of crocodilians which are 
included in Appendix I: M elanosuchus 
niger, Corcodylus cataphractus, C. 
niloticus and O steolaem us tetraspis. 
Botswana, which in the past exported 
quantities of C. niloticus, has taken a 
reservation for that species.

Finally, the question of possible 
stimulation of trade in other crocodilian 
species has been raised. A detailed 
study of this question would require 
considerably more data than are 
available. However, a comparison can 
be made of relative volumes of hides in 
trade. The IUCN TRAFFIC group 
(Burton and Inskipp 1979) estimated 
worldwide trade of 2,000,000 crocodilian 
skins in 1976, with 500,000 going to 
France alone and 350,000 to West 
Germany. No more than 10,000 hides of 
American alligator might be exported 
from the U.S. in 1979. This apparently
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would represent less than one percent of 
the world market in crocodilian hides. 
Alligator is one of the more valuable 
crocodilian leathers, but its export may 
not significantly affect such a large 
market.
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Proposed Regulations Promulgation
Accordingly, it is hereby proposed to 

amend Part 810, Chapter VIII, Title 50 of 
the Code of Federal Regulations. An 
annex shall be added and is proposed to 
read as follows:
Annex B—American alligator

S t a t e s  f o r  w h i c h  t h e  E S S A  h a s  f o u n d  t h a t  

e x p o r t  o f  t h e  i n d i c a t e d  s e a s o n ' s  h a r v e s t  w i l l  

n o t  b e  d e t r i m e n t a l  t o  t h e  s u r v i v a l  o f  t h e  

s p e c i e s .  > -
1979 Harvest (taken after June 28): Florida, 

Louisiana. Conditions on finding: (a) Foreign 
buyers, tanners and fabricators must be 
subject to licensing requirements similar to 
those currently in force within the United 
States (50 CFR 17.42; see also 43 FR 45513, 
O ct 2,1978, and 44 FR 27199, May 9,1979). 
Licensees must provide access to their 
records and may sell to other buyers, tanners 
or fabricators only if these hold federal 
licenses; fabricators must permanently, mark 
all products to indicate that they are alligator; 
(b) Exports must only be allowed to licensed 
buyers, tanners or fabricators located in 
countries which have ratified the CITES and 
which have not taken reservations for any 
crocodilians; (c) Prior to export, all hides 
must be indelibly marked over their entire 
reverse surface with identifying symbols. For 
further information: see 44 FR [insert pages of 
this notice], [insert date of this notice].

Publication of these findings has been 
approved by the Members of the 
Endangered Species Scientific 
Authority.

Dated: May 25,1979.
W illiam Y. Brown,
E x e c u t i v e  S e c r e t a r y .

[FR Doc. 78-10961 Filed 5-30-79; 8:45 am)
BILLING CODE 4310-55-M '
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DEPARTMENT OF TRANSPORTATION

Coast Guard 

33 CFR Part 164 

[CGD 77-168]

Navigation Safety Regulations; 
Electronic Navigation Equipment

AGENCY: Coast Guard, DOT.
ACTION: Interim Final Rule. „

s u m m a r y : This rule amends the 
Navigation Safety Regulations by 
requiring vessels of 1600 gross tons or 
more, when calling at ports in the 
continental U.S. including Alaska, to 
have installed a Loran-C or specified 
alternative electronic navigation 
receiver. The rule, although issued under 
the authority of the Ports and 
Waterways Safey Act, also implements 
one of the standards contained in 
Section 7(J) of Section 5 of the Port and 
Tanker Safety Act of 1978. This will 
improve the overall accuracy of position 
fixing in the U.S. Coastal Confluence 
Zone and reduce the incidence of vessel 
groundings. Since the rule includes an 
expansion of the area of applicability in 
Alaskan waters, additional comments 
from the public are invited.
d a t e s : Comments must be received 
before July 16,1979. 
e f f e c t i v e  d a t e : This amendment is 
effective (on July 16,1979.} *

1. June 1,1979, for tank vessels of
10.000 gross tons or more under Section 
7(J) of Section 5 of the Port and Tanker 
Safety Act of 1978 (Pub. L. 95-474, 92 
Stat. 1480);

2. June 1,1980, for other vessels of
10.000 gross tons or more; and

3. June 1,1982, for vessels of 1600 but 
less than 10,000 gross tons.
a d d r e s s e s : Comments on the expanded 
applicability should be submitted to 
Commandant (G-CMC/81) (CGD 77- 
168), U.S. Coast Guard, Washington,
D.C. 20590. All comments will be 
available for examination at the Marine 
Safety Council (G-CMC/81), Room 8117, 
Department of Transportation, Nassif 
Building, 400 Seventh Street SW., 
Washington, D.C. 20590. Copies of the 
Regulatory Evaluation and 
Environmental Analysis are also 
available for examination at this 
address.
FOR FURTHER INFORMATION CONTACT:
Mr. Fred A. Schwer, Project Manager,, 
Office of Marine Environment and 
Systems (G-WLE-4/73), Room 7315, 
Department of Transportation, Nassif

Building, 400 Seventh Street, SW., 
Washington, D.C. 20950, (202)426-4958.
SUPPLEMENTARY INFORMATION: A notice 
of proposed rulemaking on this subject 
was published on November 14,1977 (42 
FR 59012). Thirty-two letters of comment 
were received. A supplemental notice of 
proposed rulemaking was published on 
January 25,1979 (44 FR 5312). The 
purpose of the supplemental notice was 
to introduce a new minimum 
performance standard and digital 
interface for Loran-C. In addition, the- 
letters of comment on the earlier notice 
were discussed and substantive 
comments responded to.

Drafting Information

The principal persons involved in 
drafting this rule are Mr. Fred Schwer, 
Project Manager, Office of Marine 
Environment and Systems, and Mr. 
Stanley Colby, Project Attorney, Office 
of Chief Counsel.

Discussion of Comments

Nine letters of comment on the 
supplemental notice of proposed 
rulemaking were received. Additionally, 
six letters were received after the 
closing date for comments on the notice 
itself. Those letters were considered 
together with the responses to the 
supplemental notice. In all, forty-seven 
letters of comment on this docket were 
considered. This discussion will not 
respond to comments already addressed 
in the preamble to the supplemental 
notice, but rather to those substantive 
comments not previously addressed or 
to those on which the Coast Guard’s 
position has changed in light of other 
comments received.

The Department pf State received on 
March 30,1978, and forwarded to Coast 
Guard an Aide Mémoire jointly 
presented by the Governments of 
Denmark, Finland, Greece, Japan and 
the Netherlands and which was 
subsequently joined by the Government 
of the United Kingdom and supported by 
the Government of Italy. Those 
governments called attention to the 
efforts taking place within the Inter- 
Governmental Maritime Consultative 
Organization (IMCO) to reach 
international agreement concerning 
carriage of navigation equipment. They 
urged the United States to delay any 
national requirement for position fixing 
devices until IMCO completes its work. 
Additionally, two other commenters- 
cited the proposed unilateral action as 
contrary to the spirit of the international 
organization and one further observed 
that it could provoke retaliatory action 
against U.S. ships.

It is true that IMCO is discussing the 
principles of harmonization of - 
navigation systems and that the United 
States is a full and active participant in 
the discussion. The international 
discussions are in the early stages, 
addressing principles rather than any 
specific requirements. The Coast Guard 
feels that, for public and environmental 
safety reasons, it must act immediately. 
In addition, the Port and Tanker Safety 
Act of 1978 (Pub. L. 95-474) requires an 
electronic positioning device on certain 
large tankers by June 1,1979.

The Coast Guard does not consider 
this rule to be contrary to either the 
letter or the spirit of our international 
agreements. It is a national response ta 
a perceived national need. Nor should 
compliance with the rule be particularly 
burdensome. Loran-C is designated as 
the governmentally provided electronic 
navigation system for the U.S. Coastal 
Confluence Zone (CCZ), but satellite- 
based alternatives are permitted and the 
Commandant Will consider systems 
which meet the intent of the U.S. 
National Plan for Navigation concerning 
coverage, accuracy, and availability.

The Coast Guard has decided not to 
require the proposed digital data output 
at this time. One commenter observed 
that the RTCM standard is vague on this 
point. Two commented that this 
requirement would render obsolete 
many otherwise perfectly good 
receivers. Another pointed out that the 
capability should be required of all 
navigation devices, not just Loran-C, if 
the idea of vessel monitoring is to work. 
All of these comments are quite valid.

The main reasons for dropping the 
requirement at this time are that the 
needs are not yet fully identified and 
that the signal format is yet to be 
developed. The Coast Guard finds that it 
cannot define the requirement to the 
degree necessary for compliance. 
However, the subject of vessel 
monitoring, along with other aspects of 
vessel traffic management, is under 
study and a position transmission 
capability may be required at some 
future date.

Three commenters contend that a 
satellite navigation receiver interfaced 
with gyro and speed log inputs normally 
is at least as accurate as a satellite- 
Omega hybrid, particularly at times of 
ionospheric disturbance such as dawn 
and dusk. The Coast Guard agrees that, 
in the absence of significant drift and 
where reliable satellite fixes are 
reasonably frequent, the statement is 
probably true. However, course and 
speed inputs provide only a dead 
reckoning (D.R.) position update which 
can evolve into a considerable position
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error between satellite fixes if drift is a 
factor. Nonetheless, it is assumed that 
the prudent navigator will not rely 
completely on a single positioning 
source, but rather seek to verify that 
information by other means. Also to be 
considered are the more than 3,000 
“stand alone” satellite navigation 
receivers now in use which would have 
to be modified or made redundant in 
order to comply with the rules in the 
document. Therefore, § 164.41(e) will 
permit those receivers installed prior to 
June 1,1982, to be in compliance until 
1985. Until 1982, the Coast Guard will 
observe the incidence of groundings by 
vessels equipped with satellite 
navigation receivers and will make a 
final determination of their acceptability 
after considering the data gathered.

One commenter noted that the phrase 
“Gulf of Alaska” is unclear and does not 
provide for the considerable tanker 
traffic in Southeast Alaskan and 
Aleutian waters. The Coast Guard 
agrees that coverage is available off of 
all southern Alaskan ports and in the 
Aleutian Islands. The applicability 
section has been rewritten to clarify this 
point. Because this is a substantive 
departure from the area of applicability 
proposed in the Notice, comments from 
the public will be accepted on this 
change. The rule may be changed in 
light of the comments received, and any 
change will be published in the Federal 
Register.

The proposed exclusion for vessels 
calling only at ports on the Great Lakes 
has been rendered moot by the 
imminent activation of the Great Lakes 
Loran-C chain. The first “Lakers” will 
not be affected until 1980. By that time, 
coverage will be available.

This final rule calls for a 
manufacturer’s label to be on Loran-C 
receivers beginning in 1982 in place of a 
warranty accompanying the receiver 
beginning in 1981. This change is in 
response to several factors. Two 
commenters maintain that the lack of 
signal specifications and test standards 
makes a 1981 warranty program 
impossible to attain. One commenter 
said that a two year phase in period 
does not permit adequate amortization 
of existing equipment, while another 
said that much good equipment would 
be rendered obsolete for minor 
variances from the RTCM standard.

A factor in the proposed warranty 
program was the Coast Guard’s 
assertion that any list of presumably 
coinplying receivers would be published 
solely for public convenience and that 
the Coast Guard would not test or 
otherwise verify the authenticity of the 
attestations. Since publication of the

supplemental notice, however, the Coast 
Guard has been developing a proposed 
regulation for Ocean Dumping 
Surveillance Systems (ODSS). Loran-C 
receivers are a component of the ODSS 
and the Coast Guard is considering 
type-testing Loran-C receivers for 
compliance with the RTCM MPS, as 
amended for the purposes of that 
program.

The intent of the warranty proposal 
was to ensure that Loran-C receivers 
used in our CCZ will yield a positioning 
accuracy that is acceptable for safe 
navigation. The Coast Guard considers 
labeling will achieve that end as 
effectively as a warranty program. . 
Moreover, delaying the effective date of 
that requirement until 1982 and 
providing a longer amortization period 
for installed equipment will respond to 
the concerns of both manufacturers and 
users.

Several commenters remarked that 
the proposed June 1,1979, 
implementation date for large tankers is 
all but impossible to meet because of the 
late issuance of this rule. The Coast 
Guard recognizes the validity of this 
objection. The Port and Tanker Safety 
Act of 1978 does not permit any waiver 
of the implementation date; therefore, 
the Coast Guard must cite vessels for 
non-compliance. However, the Coast 
Guard will allow a six month period not 
reflected in the rule, until November 30, 
1979, during which the late issuance of 
this regulation will be considered a 
mitigating factor and, if a vessel is cited, 
no penalty will be assessed.

Several persons have questioned the 
status of “Type III” Loran-C receivers,
i.e. manual acquisition devices. Those 
receivers will not be an acceptable 
option and installations made after May
31.1979, will have to be replaced at the 
time a vessel becomes subject to this 
rule, according to vessel size and type. 
However, Type III receivers installed 
before June 1,1979, will be in 
compliance until June 1,1982.

Implementation dates for this rule 
have been relaxed and somewhat 
altered from previous notices. The rule 
addresses all vessels of 1600 gross tons 
or more in three categories: (1st) Vessels 
carrying certain cargoes in bulk 
addressed in Section 7(J) of Section 5 of 
the Port and Tanker Safety Act of 1978, 
i.e. oil and bulk hazardous liquid tankers 
of 10,000 gross tons or more; (2nd) other 
vessels, including other tankers, of
10,000 gross tons or more; and (3rd) 
vessels of 1600 but less than 10,000 gross 
tons.

Vessels in the first category will be 
required to have the equipment by June
1.1979, but failure to comply will not

incur a penalty until December 1,1979. 
Type I or II Loran-C receivers installed 
before June 1,1982, need not have a 
label affixed until June 1,1985. Satellite 
navigation receivers installed before 
June 1,1982, need not have the continual 
tracking complementary system until 
June 1,1985. Vessels in the second and 
third categories have the same 
requirements and relaxations, except 
that they will not be subject to this rule 
until June 1,1980, for the second 
category and June 1,1982, for the third 
category.

This rule has been reviewed under 
Department of Transportation’s 
“Regulatory Policies and Procedures"
(44 F R 11034, February 26,1979). A Final 
Evaluation has been prepared and is 
included in the public docket This may 
be obtained as indicated in 
“ADDRESSES”.

In consideration of the foregoing. Part 
164 of Chapter I of Title 33, Code of 
Federal Regulations is amended as 
follows:

§ 164.30 [Amended]

1. By striking in § 164.30, the section 
number “164.35” and inserting the 
section number “164.41" in place 
thereof.

2. By adding a new § 164.41 to read as 
follows:

§ 164.41 Electronic Position Fixing 
Devices.

(a) This section applies to vessels 
calling at ports in the continental U.S., 
including Alaska south of Cape Prince of 
Wales, except those vessels owned or 
bareboat chartered and operated by the 
United States, by a state or its political 
subdivision, or by a foreign nation, and 
not engaged in commerce.

(b) Each vessel must have one of the 
following devices installed:

(1) A Loran-C receiver meeting 
paragraph (c) of this section.

(2) A continual update, satellite-based 
hybrid navigation receiver meeting 
paragraph (d) of this section.

(3) A system that is found by the 
Commandant to meet the intent of the 
statements of availability, coverage, and 
accuracy for the U.S. Coastal 
Confluence Zone (CCZ) contained in the 
U.S. “Department of Transportation 
(DOT) National Plan for Navigation” 
(Report No. DOT-TST-78-4, dated 
November 1977). A person desiring a > 
finding by the Commandant under this 
subparagraph must submit a written 
request describing the device to: 
Commandant (G-WLE/73), U.S. Coast 
Guard, Washington, D.C. 20950. After 
reviewing the request, the Commandant 
may require additional information to
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establish whether or not the device 
meets the intent of the “DOT National 
Plan for Navigation.”

Note.—The "DOT National Plan for 
Navigation” is available from the National 
Technical Information Service, Springfield, 
VA 22161. Government Accession No. AD-A- 
052269;

(c) Each Loran-C receiver installed 
after May 31,1979 must meet the 
following:

(1) Be a Type I or II receiver as 
defined in Section 1.2(e), meeting Part 2 
(Minimum Performance Standards) of 
the Radio Technical Commission for 
Marine Services (RTCM) Paper 12-78/ 
DO-100 dated December 20,1977, and 
entitled “Minimum Performance 
Standards (MPS) Marine Loran-C 
Receiving Equipment”. The standards 
referred to in this subparagraph are 
intended to be incorporated by 
reference as they exist on December 20, 
1977 and notice of any change in these 
standards will be published in the 
Federal Register. This incorporation by 
reference was approved by the Director 
of the Federal Register on May 25,1979 
and is available for inspection at the 
Office of the Federal Register Library, 
Room 8401,1100 L St. NW. Washington, 
D.C. 20408. The RTMC paper is 
available from the Radio Technical 
Commission for Marine Services, P.O. 
Box 19087, Washington, D.C. 20036 (202) 
296-6610).

(2) After June 1,1982, except as 
allowed by paragraphl(c)(3) of this 
section, have a permanently affixed 
label containing—

(i) The name and address of the 
manufacturer; and

(ii) The following statement:
This receiver was designed and 

manufactured to comply with Part 2 
(Minimum Performance Standards) of the . 
RTCM MPS for Marine Loran-C Receiving 
Equipment.

(3) Each Loran-C receiver installed 
before June 1,1982, that meets 
paragraph (c)(1) of this section must 
meet paragraph (c)(2) of this section on 
June 1,1985.

(d) Each hybrid satellite system must 
have—

(1) Automatic acquisition of satellite 
signals after initial operator settings 
have beep entered;

(2) Position updates derived from 
satellite information obtained during 
each usable satellite pass; and

(3) A continual tracking integrated 
complementary system that provides 
autqmatically, in between satellite 
passes, position updates at intervals of 
one minute or less.

(e) Each satellite navigation receiver 
installed before June 1,1982, that meets 
paragraphs (d)(1) and (2), of this section 
must meet paragraph (d)(3) of this 
section on June 1,1985.

§ 164.53 [Amended]
3. By adding in § 164.53(b) the words 

"radio navigation receivers,” after the 
word “radar,” “and before the word 
“gyrocompass,”.
(Sec. 2, Pub. L  95-474 (33 U.S.C. 1221); 49 CFR 
1.46(n)(4))
R. H. Scarborough,
V i c e  A d m i r a l ,  U . S .  C o a s t  G u a r d ,

A c t i n g  C o m m a n d a n t .

May 25,1979.
[FR D o g . 79-16966 Filed 15-30-79:8:45 am]
BILUNG CODE 4910-14-M
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ENVIRONMENTAL PROTECTION 
AGENCY

[40 CFR Parts 60 and 61]

[FRL 1085-1]

Standards of Performance for New 
Stationary Sources and National 
Emission Standards for Hazardous Air 
Pollutants; Definition of “Commenced”

a g e n c y : Environmental Protection 
Agency (EPA).
ACTION: Proposed Rule.

SUMMARY: This action proposes an 
amendment to the definition of 
“commenced” as used under 40 CFR 
Parts 60 and 61 (standards of 
performance for new stationary sources 
and national emission standards for 
hazardous air pollutants). The 
legislative history of the Clean Air Act 
Amendments of 1977 indicates that EPA 
should revise the definition of 
“commenced” to be consistent with the 
definition contained in the prevention of 
significant deterioration requirements of 
the Act. This proposal would effect that 
revision.
DATES: Comments must be received on 
or before July 30,1979.
ADDRESSES: Comments should be 
submitted to Jack R. Farmer, Chief, 
Standards Development Branch (MD- 
13), Emission Standards and Engineering 
Division, Environmental Protection 
Agency, Research Triangle Park, North 
Carolina 27711. Public comments 
received may be inspected and copied 
at the Public Information Reference Unit 
(EPA Library) Room 2922, 401 M Street, 
S.W., Washington, D.C.
FOR FURTHER INFORMATION CONTACT: 
Don R. Goodwin, Director, Emission 
Standards and Engineering Division 
(MD-13), Environmental Protection 
Agency, Research Triangle Park, North 
Carolina 27711, telephone number 919- 
541-5271.
SUPPLEMENTARY INFORMATION: For 
many of EPA’s regulations, it is 
important to determine whether a 
facility has commenced construction by 
a certain date. For instance, as provided 
under section 111 of the Clean Air Act, 
facilities for which construction is 
commenced on or after the date of 
proposal of standards of performance 
are covered by the promulgated 
standards. The definition of 
“commenced” is thus one factor 
determining the scope of coverage of the 
proposed standards. “Commenced” is 
currently defined under 40 CFR Part 60 
as meaning:

* * * with respect to the definition of “new 
source” in section 111(a)(2) of the Act, that an 
owner or operator has undertaken a 
continuous program of construction or 
modification or that an owner or operator has 
entered into a contractual obligation to 
undertake and oomplete, within a reasonable 
time, a continuous program of construction or 
modification.

A similar definition (minus the 
reference to section 111(a)(2)) is used 
under 40 CFR Part 61. As provided under 
section 112 of the Act, facilities which 
commence construction after the date of 
proposal of a national emission 
standard for a hazardous air pollutant 
are subject to different compliance 
schedule requirements than those 
facilities which commence before 
proposal.

The Clean Air Act Amendments of 
1977 include a definition of 
“commenced” under Part C—-Prevention 
of Significant Deterioration (PSD) of Air 
Quality^ The PSD definition of 
“commenced” requires an owner or 
operator to obtain all necessary 
preconstruction permits and either (1) to 
have begun physical on-site construction 
or (2) to have entered into a binding 
agreement with significant cancellation 
penalties before a project is considered 
to have “commenced.”

On November 1,1977, Congress 
adopted some technical and conforming 
amendments to the Clean Air Act 
Amendments of 1977. Representative 
Paul Rogers presented a Summary and 
Statement of Intent which stated:

In no event is there any intent to inhibit or 
prevent the Agency from revising its existing 
regulations to conform with the requirements 
of section 165. In fact, the Agency should do 
so as soon as possible. It is also expected 
that the Agency will act as soon as possible 
to revise its new source performance 
standards and the definition of ‘commenced 
construction’ for the purpose of those revised 
standards to conform to the definition 
contained in part C.

In view of this background, EPA has 
decided to make the definition of 
“commenced” as used under Part 60 
consistent with the definitions used 
under the PSD requirement of Parts 51 
and 52. Even though Congress did not 
specify any changes to the definition 
under Part 61, it is reasonable to also 
change that definition to be consistent 
with those under Parts 60, 51, and 52.
The manner in which the definition 
would be interpreted is expressed in the 
preamble to the PSD regulations 43 FR 
26395-26396. For complete consistency 
with the Clean Air Act and Parts 51 and 
52, a new definition of “necessary 
preconstruction approvals or permits” 
has also been added.

EPA does not intend that sources 
would be brought under the standards 
by the revised definitions that would not 
have been covered by the existing 
definitions. The revised definitions 
would be effective 30 days after 
promulgation of the final definitions. . 
Facilities which have commenced 
construction under the present 
definitions before the effective date of 
the revised definitions would be 
considered to have commenced 
construction under the revised 
definitions, i.e., the revised definitions 
would not be applied retroactively.
Note, however, that under the PSD 
regulations, sources could be required to 
apply control technology capable of 
meeting the most recent standard of 
performance even though that standard 
is not applicable, because the applicable 
standard of performance requirements 
are only the minimum criteria for 
granting a PSD permit.

During the public comment period, 
comments are invited regarding the 
impact of the revised definition. In 
particular, comments are invited 
regarding actual compliance problems 
which may occur because of this 
revision.
Dated: May 23,1979.

Douglas M. Costle,
Administrator.

It is proposed to amend 40 CFR Parts 
60 and 61 by amending § § 60.2(i) and 
61.02(d) and by adding § § 60.2(cc) and 
6i.02(q) as follows:

PART 60— STANDARDS OF 
PERFORMANCE FOR NEW 
STATIONARY SOURCES

Subpart A— General Provisions

§ 60.2 Definitions.
* * * * *

(i) “Commenced” means, with respect 
to the definition of “new source” in 
section 111(a)(2) of the Act, either that:

(1) An owner or operator has obtained 
all necessary preconstruction approvals 
or permits and either has:

(1) Begun, or caused to begin, a 
continuous program of physical on-site 
construction of the facility to be 
completed within a reasonable time; or

(ii) Entered into binding agreements or 
contractual obligations, which cannot be 
cancelled or modified without 
substantial loss to the owner or 
operator, to undertake a program of 
construction of the facility to be 
completed within a reasonable time, or

(2) An owner or operator had 
commenced construction before 
(effective date of this definition) under
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the definition of “commenced” in effect 
before (effective date of this definition).
* * * * *

(cc) “Necessary preconstruction 
approvals or permits” means those 
permits or approvals required under 
Federal air quality control laws and 
regulations and those air quality control 
laws and regulations which are part of 
the applicable State implementation 
plan.
(Sec. I l l ,  301(a) of the Clean Air Act as 
amended (42 U.S.C. 7411, 7601(a))).

PART 61— NATIONAL EMISSION 
STANDARDS FOR HAZARDOUS AIR 
POLLUTANTS

Subpart A— General Provisions

§ 61.02 Definitions.
* * * * *

(d) “Commenced” means, with respect 
to the definition of “new 8010*0 6 ” in 
section 111(a)(2) of the Act, either that:

(1) An owner or operator has obtained 
all necessary preconstruction approvals 
or permits and either has:

(1) Begun, or caused to begin, a 
continuous program of physical on-site 
construction of the source to be 
completed within a reasonable time; or

(ii) Entered into binding agreements or 
contractual obligations, which cannot be 
cancelled or modified without 
substantial loss to the owner or 
operator, to undertake a program of 
construction of the source to be 
completed within a reasonable time, or

(2) An owner or operator had 
commenced construction before 
(effective date of this definition) under 
the definition of “commenced” in effect 
before (effective date of this definition).
* * * * *

(q) “Necessary preconstruction 
approvals or permits” means those 
permits or approvals required under 
Federal air quality control laws and 
regulations and those air quality control 
laws and regulations which are part of 
the applicable State implementation -  
plan.
(Sec. 112, 301(a) of the Clean Air Act as 
amended (42 U.S.C. 7412, 7601(a)).)

[FR Doc. 79-16818 Filed 5-30-79; 8:45 am]
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