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[3410-02-M]
DEPARTMENT OF AGRICULURE
Federal Grain Inspection Service
[7 CFR Parts 800, 802, 803]
GRAIN STANDARDS
Proposed Rulemoking

AGENCY: Federal Grain Inspection
Service (Service), USDA.

ACTION: Proposed Rulemaking,

SUMMARY: The Federal Grain In-
spection Service (FGIS) proposes regu-
lations to implement the U.S. Grain
Standards Act, as amended in 1976
and 1977. Among other provisions, this
document sets forth official inspection
and weighing reqguirements; methods
and procedures, appeal inspection
services and equipment testing; per-
formance reguirements for grain in-
spection equipment and grainhandling
equipment and related systems. The
implementation of the amendments of
the Act is largely dependent on the
promulgation of new or revised regula-
tions. Interested persons are invited to
submit written comments on the provi-
sions contained in the text of the pro-
posed regulations.

DATES: Written comments on the
text of proposed regulations should be
submitted by May 1, 1979.

ADDRESS: Written comments or re-
quests for additional copies of the text
should be sent in duplicate to the
Compliance Division, Room 2405 Audi-
tors Building, 1400 Independence Ave.,
S.W., Washington, D.C. 20250, where
they will be available for public in-
spection during normal business
hours. An approved Draft Impact
Analysis is also available from Compli-
ance Division.

FOR FURTHER INFORMATION
CONTACT:

Leslie E. Malone, Assistant Deputy
Administrator, Program Operations
(Staff), USDA, FGIS, Room 1627-S,
1400 Independence Ave.,, S.W.,,
Washington, D.C. 20250, telephone
(202) 447-91686.

SUPPLEMENTARY INFORMATION:
The U.S. Grain Standards Act (7
U.S.C. Tt et seq.) hereafter referred to
as “Act,” was amended in 1976 (Pub. L.,
94-582) and in 1977 (Pub, L. 95-113).
The Act was amended to provide the
following:

Establishment of the Federal Grain Inspee-
tion Service (Service).

Mandatory official inspection and weighting
of export grain,

Mandatory official weighing of other grain
at export elevators at export port loca-
tions.

Supervision by the Service of all official in-
spection and weighing activities.
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Performance by the Service of official in-
spection and weighing services at export
ports and certain other locations,

Delegation of authority by the Service to
certain States to perform official inspec-
tion and weighing services at certain
export port locations.

Designation by the Service to agencles to
perform official inspection and weighing
services at inland locations.

Triennial termination of designations.

Permissive officlal weighing of bulk grain
other than at export elevators at export
port locations.

Criteria for determining whether an eleva-
tor is eligible te receive official weighing
services.

Testing of equipment used in performing of-
ficial inspection and weighing services
under the Act.

Licensing of individuals to perform official
weighing and related services.

Triennial termination of licenses.

Establishment of standards for the recruit-
ing, training, and supervision of official
inspection personnel and work produc-
tion standards for such personnel.

Refusal of official inspection and weighing
services.

Assessment of civil penalties for certain vio-
lations.

Prohibition of certain conflicts of interest
by grain businesses, stockholders of
grain businesses, and related entities.

Retention of records by certain elevators
and merchandisers.

Prohibition with respect to falsely stating
the weight of grain.

Prohibition with respect to prevepting any
interested person from observing the
loading, weighing, sampling, or inspec-
tion of grain.

Increase in criminal penalties for violations
of the Act.

Authority to prescribe coenditions for obtain-
ing official inspection or weighing serv-
ices.

Registration of certain persons who export
grain or who handle, weigh or transport
grain.

The implementation of the amend-
ments of the Act is largely dependent
on the promulgation of new or revised
regulations. Proposed regulations have
been prepared by the Service, Includ-
ed in the proposed Part 800 regula-
tions are provisions contained in the
current Subpart A of the Part 26 regu-
lations (7 CFR Part 26). Also included
are new Parts 802 (Subpart C)—Offi-
cial Performance Requirements for
Grain Inspection Equipment and Part
803 (Subpart D)—Oificial Perform-
ance Requirements for Grain Weigh-
ing Equipment and Related Grain
Handling Systems.

The regulations are being prepared
and renumbered as Parts 800-809 of
the Code of Federal Regulations (7
CFR Part 800-809). The identification
of the Parts in Chapter VIII follows:
Part 800 (Subpart A)—Regulations under

the U.S. Grain Standards Act (now 17
CFR, Part 26).
Part 801 (Subpart B)—Official U.S. Stand-

ards for Grain (now 7 CFR, Part 26,
Subpart B).

Part 802 (Subpart C)—Official Performance
Requirements for Grain Inspection
Equipment (new).

Part 803 (Subpart D)—Official Performance
Requirements for Grain Weighing
Equipment and Related Grain Handling
Systems (new).

Part 804 (Subpart E)—Official Standards
for the Recruiting, Training, and Super-
vision of Official Personnel and Work
Production Standards for Such Person-
nel (new).

Parts 805-807 (Subparts F, G, and H)—are
reserved for use under the Agricultural
Marketing Act of 1946 (7 U.S.C. 1621 el
seq.).

Part 808 (Subpart ID—Rules of Practice
Governing Informal Proceedings under
the U.S. Grain Standards Act,

Part 809 (Subpart J)—Safety (new).

STATEMENT OF CONSIDERATIONS

The Service published in the FEDER-
AL REGISTER (43 FR 33612-33643) on
Monday, July 31, 1978, a summary of
the study draft to update the Subpart
A (Part 800) regulations under the
Act. The notice also informed interest-
ed parties that they could request
copies of the study draft and request-
ed interested parties to submit written
comments on the summary or study
draft by September 29, 1978. In re-
sponse to requests from interested par-
ties for additional time to file com-
ments because of the nature and
length of the summary and study
draft, the comment period was ex-
tended to October 29, 1978, and notice
was published in the FEDERAL REGISTER
(43 FR 33641-33642) Friday, August
18, 1978. At that time, it was conclud-
ed that Subpart C (Part 802), the Offl-
cial Performance Requirements for
Grain Inspection Equipment, and Sub-
part D, (Part 803) the Official Per-
formance Requirements for Grain
Weighing Equipment and Related
Grain Handling Systems, should be in-
cluded in the summary, Accordingly, a
summary of the Subparts C and D was
included in the August 18 notice of ex-
tended comment period.

Following the publication of the
summary of Subparts A, C, and D, rep-
resentatives of the Service conducted
informal meetings at Washington,
D.C.; New Orleans, Lousiana; Houston,
Texas; Portland, Oregon; Chicago, Illi-
nois; and Kansas City, Missouri, to ex-
plain the provisions in the study draft
and the summary.

Service representatives also met
with the U.S. Grain Standards Act Ad-
visory Committee to discuss and solicit
recommendations on the provisions of
the summary and study draft, In addi-
tion, Service representatives conduct-
ed other meetings at the request of in-
terested groups to discuss the sum-
mary and study draft of the regula-
tions.

In response to the July 31 and
August 18 notices published in the
FEDERAL REGISTER, 178 comments re-
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garding the provisions of the summary
and study draft were filed with the
Hearing Clerk during the comment
period.

The Service began cataloging com-
ments as they were received; and fol-
lowing the close of the comment
period on Ocober 29, 1978, the Service
began its review preparatory to re-
drafting the Subparts A, C, and D of
the regulations before publication as
proposed rulemaking. In its review,
the Service gave full consideration to
the 178 written comments filed with
the Hearing Clerk, the recommenda-
tions of the U.S. Grain Standards Act
Advisory Committee, discussion of the
significant issues at the informal
meetings across the United States, and
information submitted at other meet-
ings with industry and interested
groups. In its deliberation, the Service
gave consideration to the legislative
history of the amended Act, require-
ments imposed by other Federal laws,
the economic importance of U.S.
export grain to the balance of pay-
ments, and the established marketing
procedures for export and domestic
grain,

The 178 written comments filed with
the Hearing Clerk ranged in length
from 1 page to 90 pages. A detailed
analysis of each comment on a section-
by-section basis is not considered prac-
ticable here, The comments ranged in
substance from editorial suggestions
to deletions of provisions mandated by
the Act. (Note: The written comments
filed are available for public inspection
during the regular business hours at
the Office of the Hearing Clerk or the
Compliance Division, FGIS.) Follow-
ing is a numerical listing of the provi-
sions which a large number of com-
menters addressed and the decision
the Service reached regarding each
issue after careful review.

1. Section 800.6 Procedure for pre-
scribing, Amending, or Revoking Regu-
lations. Some comments indicated dis-
agreement with the provision of
§ 800.6 which set out the rulemaking
procedures Lo be followed by the Serv-
ice. The Service has little latitude in
the rulemaking process, because the
procedures to be followed are specifi-
cally prescribed under the Administra-
tive Procedures Act (56 U.S.C. 551 et
seq.), and other requirements are pro-
vided in Section 4 of the Act. Section
800.6 has been rewritten to indicate
that the Service will, in the rulemak-
ing process, follow those prescribed
procedures set out in the Administra-
tive Procedures Act and Section 4 of
the Act.

2. Section 800.16(a) Designation of
Export Elevator. Many commenters in-
dicated that the study draft of the
regulations was too restrictive in its re-
quirements on small exporters, par-
ticularly those engaged in bagging op-
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erations and rail, truck, and container-
ized shipments from domestic loca-
tions into export. The Service has, for
some time, been aware of the impact
that the mandatory inspection and
weighing requirements have on eleva-
tors which ship only a nominal
amount of grain into export and those
which ship export grain on an irregu-
lar basis. After its review, the Service
has adopted the recommendation of
the Advisory Committee and redefined
export elevator (§ 800.16(a)) to be an
elevator which exports a minimum of
15,000 metric tons in a calendar year,
or has exported such amount the pre-
vious calendar year. The impact of
this decision is that any elevator may
ship up to 15,000 metrie tons of grain
into export in a calendar year and be
exempt from the mandatory inspec-
tion and weighing requirements if it
did not export 15,000 metric tons the
previous year. However, if such eleva-
tor requests official inspection or
weighing services with regard to those
shipments, then the elevator must
meet all the requirements for obtain-
ing those official services.

3. Section 800.29 Recordkeeping by
Grain Firms. A large number of com-
ments opposed the recordkeeping pro-
visions which apply to grain elevators
and handling facilities. Those oppos-
ing the recordkeeping provisions indi-
cated that the provisions placed an
undue burden on small country eleva-
tors and, further, was an intrusion
into private business. The Service rec-
ognizes that elevators should be re-
quired to maintain only those records
necessary for the effective implemen-
tation of the recordkeeping provisions
under the Act. Therefore, after re-
viewing the comments and considering
the objectives of the Act, the Service
has rewritten Unit IV containing the
recordkeeping provisions. Until some
future needs warrant additional provi-
sions, the Service will require that do-
mestic elevators and export elevators
at export port locations maintain only
records of receipts and shipments of
grain and all other records for receipts
and shipments that are maintained by
the elevator in the normal course of
good business practices. Such records
will be required only if an elevator ob-
tains official inspection or weighing
and will be maintained for a minimum
of 3 years. Elevators are to continue to
maintain such other records as are
presently kept by the elevator or fa-
cility under current operating proce-
dures and will make those records
available to the Service on request,
This will not prevent elevators from
revising their current recordkeeping
procedures,

4. Sections 800.30-800.44 Registra-
tion. In the study draft, the Service
proposed to exempt from registration
those export elevators that exported
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less than 1,000 metric tons of grain in
a calendar year. Four comments, in-
clnding the comment from the Adviso-
ry Committee, suggested that the ex-
emption for registration of export
firms should be similar to the metric
ton exemption related to the required
inspection and weighing of export
grain. The 1,000-metric ton exemption
was considered too low by many com-
menters to be effective. The Service
agrees that there should be a correla-
tion between the volume exemption
for required export inspection and
weighing. and for registration of
export firms, The Service is now pro-
posing to use a 15,000-metric ton
figure to effect an exemption from
registration for export firms.

5. Section 800.45(d) Availability of
Official Service. A number of com-
ments suggested that official services
should be available as required by the
Act at any time or place on request of
an applicant, Section 800.45(d) of the
proposed regulations does provide that
reinspection and appeal inspection
services will be available upon request
of an interested person, “insofar as
practicable,” The comments suggested
that the phrase “insofar as practica-
ble" gave the Service latitude in pro-
viding official services. The Service
agrees. However, it must be recognized
that events may arise which would not
allow the providing of official services;
e.g., strikes, national emergencies, or
Acts of God. Because of those possi-
bilities, the Service believes that the
phrase “insofar as practicable” should
remain in the regulations as it per-
tains to the providing of official serv-
ices.

6. Section 800.46 Reguirements for
Obtaining Official Services—Access Lo
Grain. Comments received regarding
the requirements for obtaining official
services indicated that in § 800.46(b)(1)
the Service should provide the equip-
ment or assistance to its personnel to
make grain accessible by opening
barge hatch covers. Also in
§ 800.46(b)(4) the comments suggested
that safety should not be a condition
for withholding services because the
Office of Safety and Health Adminis-
tration (OSHA) and the Environmen-
tal Protection Agency (EPA) were re-
sponsible for those requirements, The
Service recognizes that in certain in-
stances an applicant may not have
control of a carrier such as a barge of
grain. However, the Service does con-
sider it the responsibility of an appli-
cant to make grain fully accessible, in-
cluding arrangements to open hatches
on barges to inspection personnel in
order to obtain official inspection.
Therefore, no changes were made in
this provision.

In the area of safety for official per-
sonnel, the Service recognizes the
OSHA and EPA requirements and con-
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trol in the area of safety. It also recog-
nizes that the Service and official
agencies have primary responsibilities
for safety of their personnel in the
performance of duties related to in-
spection and weighing activities. The
Service also is preparing to draft and
publish a Part 809 (Subpart J). This
Part 809 will set out the safety re-
quirements for official personnel,
which will be consistent with OSHA
regulations. Until the Part 809 is com-
pleted and published, the Service be-
lieves the safety provisions with
regard to loading and unloading condi-
tions should remain in the Part 800
(Subpart A) regulations. No change is
contemplated at the present time in
this provision.

7. Sections 800.60-800.69 Deceptive
Practices. Included in the summary of
the regulations as Unit VIII is a list of
examples describing circumstances
which would constitute certain decep-
tive practices. The examples were in-
tended to be used by field personnel as
guidelines in determining when a de-
ceptive practice had been committed
and would be helpful as guidelines to
all interested parties. Several com-
ments objected to the inclusion of
those examples in the regulations and
suggested that such detail would more
properly be placed in an instruction.
The Service believes that the showing
in the regulations of those acts which
would constitute a deceptive practice
would be helful to field personnel and
all interested parties. The Service does
agree that the unit should be revised
to delete unnecessary wording and to
identify the items as specific viola-
tions. The unit has been redrafted
with this thought in mind.

8. Section 800.70(a) Evaluation of
Fees and Charges. Commenters sug-
gested that the Service should evalu-
ate and adjust its fees as needed to
maintain a fee schedule in line with
the costs of providing inspection and
weighing services. The Service agrees
with those comments and published
on December 3, 1978, a revised fee
schedule which reduces certain inspec-
tion and weighing charges, The Serv-
ice is continuing to evaluate its fees
and charges and expects to complete
evaluation of other inspection and
weighing costs by March 1979. Further
revisions may be made in the fee
schedule dependent on the results of
the evaluation.

9. Section 800.71 Schedule of Serv-
ice Fees and Charges. Other comments
from the Grain Elevator and Process-
ing Society, the North American
Export Grain Association, and the Ad-
visory Committee suggested that the
Service’s schedule of fees and charges
need not be published as part of the
draft regulations. The Service agrees,
based on the consideration that the
Service's fees and charges were pub-
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lished in the December 8, 1977, FEDER-
AL RecisTER and were further revised
by publication in the December 3,
1978, FeperAL REGISTER. The Service's
schedule of fees and charges will con-
tinue to be published in the FEDERAL
REGISTER with each amendment of the
schedule, but it will not be included in
these proposed draft regulations to
avoid duplicate publication.

10. Sections  800.76(f)(1) and
800.77(f)(1) Performance of Stowage
Examination Shown on Inspection or
Weighing Certificate. Several com-
ments indicated that the provision for
showing on an inspection certificate
whether a stowage examination had
been performed on the carrier contain-
ing a lot of grain was not needed. The
Service believes that it is needed but
plans to include it as part of the
instructions for official certificates
rather than include it as part of the
regulations.

11. Section 800.84 Sampling Require-
ments. In the study draft, the Service
proposed that all export lots of grain
and all “OUT"” waterborne shipments
of grain be sampled by means of a di-
verter-type (D/T) mechanical sampler.
Comments on these subparagraphs
suggested that the Service allow a con-
dition inspection by means of probe
sampling, because there are occasions
when an applicant needs to verify that
after loading the condition of a lot of
grain has not changed. The Service
agrees that a condition inspection
basis probe sampling is needed and has
made such provision in these subpara-
graphs. The initial provision requiring
D/T mechanical sampling for export
and “OUT" waterborne lots is un-
changed; however, 8 months addition-
al time has been allowed for approval
and installation of D/T mechanical
samplers where required.

12. Section 800.8T(fX1) Weevily
Shiplot Grain, Under present regula-
tions, an applicant has several options
regarding a material portion of wee-
vily grain loaded aboard a ship. The
applicant may accept a separate “wee-
vily” certificate for the material por-
tion, or unload the weevily portion, or
fumigate the weevily portion loaded
aboard a bulk carrier under certain
procedures and receive a weevil-free
certificate for the lot; or if loaded
aboard a ship other than a bulk carri-
er (e.g., tanker or 'tween decker), fumi-
gate the weevily portion subject to
subsequent examination for infesta-
tion and receive a certificate based on
the results of that examination.

In the study draft, it was proposed
that if an applicant elected to unload
a material portion of weevily grain,
then all grain in common stowage with
the weevily portion would be required
to be unloaded. The intent of this pro-
vision was to assure that all grain that
was commingled with the weevily por-

tion would be removed from the ship.
Insects possess the ability to freely
move through all grain in a shiphold,
and the time to remove the infested
grain from the shiphold varies depend-
ing on the amount of grain infested
and the method of removal. For these
reasons, insects could infiltrate an
entire shiphold of grain. Comments re-
ceived regarding this provision indicat-
ed that the requirement was too re-
strictive and harsh and would result in
increased costs due to unloading much
more grain than was necessary. After
reviewing the comments and evaluat-
ing the effects of this provision, FGIS
has decided to develop criteria for
such unloading depending on the cir-
cumstances and type of vessel in each
case. Because of the amount of detail
needed, it has been determined that
the details of those requirements will
be covered in instructions developed
by the Service.

13. Sections 800.126(d) and
800.136(d) Advance Request for Rein-
spection, Appeal Inspection, or Review
of Weighing. A large number of com-
ments opposed the provision which
would not allow a request for a rein-
spection, appeal, or review of weighing
until after receiving the results of the
original inspection or weighing. The
Service believes that many requests
for a reinspection or appeal inspection
are the result of tradition, historical
contract requirements, or the desire of
an applicant to obtain a USDA certifi-
cate. The Service has the same inter-
est as grain industry firms in eliminat-
ing needless duplication of inspection
and weighing costs and will continue
to encourage that applicants for serv-
ice obtain only such additional inspec-
tions or weighings which are needed to
effectively market their grain. The
Service does recognize that there are
valid reasons why an applicant may
need to make an advance request for
service. For this reason, the Service
decided it will not prohibit advance re-
quests for service.

14. Section 800.161(b)(13) Carrier
Identification on Submitled Sample
Certificates. A majority of the com-
ments received were opposed to the re-
striction which would prevent the
showing of carrier identification on
submitted sample certificates. The
Service intended to use this prohibi-
tion to prevent certain grade shipping
abuses and maintain the possibility
that receivers of such certificates may
be misled as to what the certificates
represent; i.e., the submitted sample
certificate represents only the grain in
the sample submitted for inspection
and not a container or lot of grain. A
study of marketing procedures indi-
cates that trading in grain in several
major domestic markets is handled
through use of the submitted sample
certificate containing carrier identifi-
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cation. It appears that prohibiting the
use of carrier identification on submit-
ted sample certificates would disrupt
established marketing practices at
major domestic markets. Based on a
review of the information developed
and the comments received, including
the recommendation of the Advisory
Committee, the Service plans to con-
tinue to allow the showing of carrier
identification on submitted sample
caertificates but will revise the certifi-
cates so that receivers of submitted
sample certificates will clearly under-
stand what the certificates represent.

15. Caorn Loaded by Mechanical
Trimmers or Spouled Against Lhe
Bulkhead of a Ship. In the study draft,
the Service proposed that export certi-
ficates for shiplots of eorn which were
loaded by means of a mechanical trim-
mer or were spouted against a metal
bulkhead during loading would con-
tain a statement indicating that the
quality or condition of the corn may
have changed as a result of the
method of loading. Comments received
regarding this provision indicated that
qualifying the export certificate in the
manner proposed would affect the
“certificate final” status eof eofficial
export certificates and directly affect
the orderly marketing of export grain.
The comments further indicated that
in many instances the shipper does
not have control of the peérsons or
firms loading the corn aboard a vessel.
After reviewing the comments and
olher available information, the Serv-
ice has decided to delete this provision
at this time until further tests and re-
search can be conducted to determine
what effects certain export loading
equipment and methods have on grain
loaded aboard a vessel.

16. Section 800.165 Correction of
Certificate After Issuance. Several
comments were opposed to the provi-
sion which allowed official certificates
to be corrected after issuance with no
time limitations, because allegedly this
provision would destroy the “certifi-
cate final" quality of official certifi-
cates. The comments sugested that
some specific time period should be
provided so that orderly marketing
practices may be maintained. The
Service agrees that buyers and sellers
of grain should have a definite time
cutoff with regard to correcting errors
in official certificates in order to trade
effectively. The Service is now propos-
ing a l-year time limit for correcting
errors on official certificates.

17. Section 800.173 Examinations
and Reexaminations for FGIS Person-
nel. Several comments indicated that
Service personnel and licensees em-
ployed by official agencies should be
given the same examination and reex-
amination for competency to perform
official functions. The Service recog-
nizes the practicality of the sugges-
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tions. However, the Serviee is gov-
erned in this area by the Civil Service
requirements for Federal personnel.
Such requirements restrict the
amount and kind of test which can be
administered to Federal personnel for
promotion or reexamination for profi-
ciency. For these reasons, testing pro-
cedures for Federal personnel is being
addressed but not in these regulations.

18. Section 800.208 Approved Person-
nel. A majority of the comments were
opposed to the concept of approved
personnel, the concept being that the
Service would approve all non-Service
personnel involved in the official
weighing and scale testing processes.
The rationale of the commenters was
that such personnel would be elevator
employees and the Service should not
be issuing direct instructions to those
persons. The Service has determined
that only weighers and scale testing
organizations are to be approved. The
requirement to approve weighing tech-
nicians and scale testers has been de-
leted from the draft of the regula-
tions, and the responsibility for the
duties performed by those persons will
be placed on the management of the
employing firm. Elevator employees
who weigh will be approved and will
receive minimal instructions from the
Service to assure that they are com-
plying with the provisions of the Act
and regulations.

19. Sections 800.1000-800.1013 Per-
formance Regquirements for Grain
Weighing Egquipment and Relaled
Grain Handling Systems. Comments
received regarding the performance re-
quirements for official weighing equip-
ment generally recommended that the
requirements of the "Specifications,
Tolerances, and other Technical Re-
quirements for Commercial Weighing
and Measuring Devices” adopted by
the National Conference on Weights
and Measures and published by the
U.S. Department of Commerce, Na-
tional Bureau of Standards, as Hand-
book (HB) 44 be adopted and imple-
mented with regard to grain scales.
The major concern in the comments
was the difference in tolerances and
minimum graduation sizes between
HB 44 with the two exceptions noted
above, The tolerances and minimum
graduation sizes proposed by the Serv-
ice are a compromise between the re-
quirements of HB 44 and the more
rigid requirements of some State orga-
nizations. In developing our proposed
requirements ,for grain weighing
equipment, the Service considered
many factors in the grain weighing
program throughout the United
States. Among the factors considered
were the following: (1) The amended
Act of 1976 gave the Service a unigue
responsibility compared to other seale
regulatory bodies; e.g., the Service
must certify the accuracy of grain
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scales and also certify the weight of
grain officially weighed over such
scales; (2) The tolerances listed in HB
44 are not law; rather, they are toler-
ances recommended by the National
Conference on Weights and Measures
and are not uniformly applied because
different regulatory bodies implement
the tolerance requirements at differ-
ent locations throughout the United
States: (3) Unlike commercial scales,
grain scales are used almost exclusive-
ly for weighing grain, and many such
scales are designed specifically to
weigh grain; (4) In total dollar value,
the amount of grain passing through
grain scales is unequaled by any other
commodity sold on the basis of weight;
(5) Grain scales historically have been
tested to more stringent tolerances
than commercial scales; and (6) The
Scale Manufacturing Association has
assured the Service that present grain
scales used for official weighing of
grain under the Act meet the require-
ments proposed in these regulations.

The Service also considered the in-
creasing importance of grain as an
export commodity from the United
States. With the export of grain in
mind, it is reasonable to assume that
the long-range goal for grain weighing
in the United States should be aimed
toward the various requirements of
the international weights and meas-
ures community represented as Orga-
nization Internaticnale de Metrologic
Legale, and with which organization
the United States began its member-
ship in 1973. The Service believes the
proposed requirements for grain
weighing equipment are a good com-
promise with the different philosophy
and approach of the international
weights and measures organization
and the various requirements present-
ly applied under HB 44. These pro-
posed requirements also are within the
present capabilities of scale manufac-
turing. After giving consideration to
the comments submitted and to all
other information available, the Serv-
ice believes the proposed requirements
should be uniformly implemented.

The preceding items are considered
significant by the Service because of
the number and content of the com-
ments received regarding each item.
Numerous other changes were incor-
porated into the text in response to
the comments but are not itemized
here because it is not considered prac-
ticable to do so.

Following is the complete text of
Parts 800, 802, and 803 (Subparts A, C,
and D) regulations as they are being
proposed. Comments by interested
parties are invited on these proposed
parts in order that the Service may
further evaluate them. All comments
received will be reviewed and evaluat-
ed by the Service before Parts 800,
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802, and 803 are published as final
rulemaking.

It is proposed to amend 7 CFR by es-
tablishing a new “Chapter VIII, Feder-
al Grain Inspection Service, Depart-
ment of Agriculture’ and adding Parts
800, 802, and 803 to read as follows:

PART BOO—REGULATIONS
DEFINITIONS

Sec
800.0. Terms defined in the Act.,
800.1 Meaning of terms.

ADMINISTRATION

800.2 Objectives of the Act.

800.3 Nondiscrimination—policy and provi-
sions.

B00.4 Filing petitions for administrative ac-
tions.

800.5 Filing complaints and reports of al-
leged violations.

800.6 Procedures for establishing regula-
tions, grain standards, official criteria,
performance requirements for equip-
ment, and rules of practice,

800.7 Provisions governing the rules of
practice,

800.8 Publication of regulations, grain
standards, performance requirements
for equipment, and rules of practice.

800.9 General waiver authority

800.10 Information about the Service, the
Act, and the regulations.

800.11-800.14 [Reserved]

OrricIAL INSPECTION AND OFFICIAL WEIGHING
REQUIREMENTS

800.15 Who is responsible for achieving
compliance with the official inspection
and official Class X weighing require-
ments.

800,16 Determinations, “export elevator”
and “export port location”,

800.17 Certification requirements for
export grain.

800.18 Special inspecton and weghing re-
quirements for sacked export grain.

800.19 Waivers of the official inspection
and official Class X weighing require-
ments,

800.20-800.24 [reserved]

REGISTRATION
RECORDKEEPING AND ACCESS TO FACILITIES

800.25 Elevator and merchandising records
required to be kept.

800.26 Access to records and facilities.

800.27-800.29 [Reserved]

800.30 Meaning of terms.

800.31 Who must register.

800.32 When to register.

800.33 How to register.

800.34 Registration fees,

800,35 Review of applications,

B800.36 Issuance and possession of certifi-
cates of registration.

800.37 Notice of change in Information.

800.38 Termination of certificate of regis-
tration.

800.39 Suspension or revocation of certifi-
cates of registration for cause.

800.40 Surrender of certificate of registra-
tion.

800.41-800.44 [Reserved]

CONDITIONS FOR OBTAINING OR WITHHOLDING
OFFICIAL SERVICES

800.45 Availability of official services.

PROPOSED RULES

800.46 Requirements for obtaining official
services.

800.47 Withdrawal of requests for official
services.

800.48 Dismissal of request for official
services.

800.49 Conditional withholding of official
services.

800.50 Refusal of official services.

800.51 Official services not to be denied.

800.52-800.54 [Reserved]

RESTRICTIONS ON REPRESENTATIONS

800.55 Restrictions with respect to descrip-
tions of grain by grade.

800.56 Restrictions with respect to official
forms.

800.57 Restrictions with respect to official
marks,

800.58-800.59 [Reserved]

DEecePTIVE PRACTICES

800.60 Deceptive actions and practices.
800.61 Sampling and inspection.
800.62 Weighing,

800.63 Inspection and weighing.
800.64-800.69 [Reserved]

FEES

800.70 Fees for official services performed
by agencies.

B800.71 Fees for official services performed
by the Service.

800.72 Explanation of Service fees and ad-
ditional fees.

800.73 Computation and payment of Serv-
ice fees; general fee information.

800.74 [Reserved]

KinDs OF OFFICIAL SERVICES

Kinds of official services; general.
Kinds of official inspection services,
Kinds of official weighing services.
Prohibited services; restricted serv-

B00.75
800.76
B00.7T7
800.78
ices.
800.79 [Reserved]

INSPECTION METHODS AND PROCEDURES

800.80 Objective of inspection services.

800.81 Methods and order of performing
official inspection services.

800.82 Sample requirements; general.

800.83 Sampling provisions by level of serv-
fce.

800.84 Sampling provisions by kind of
movement.

800.85 Inspection of bulk grain in land car-
riers and barges in single lots.

800.86 Inspection of grain in combined lots.,

800.87 Inspection of shiplot grain in single
lots.

800.88 New inspection.

800.89 When identiy of grain or container
is considered lost,

800.90-800.94 [Reserved]

WEIGHING PROVISIONS AND PROCEDURES

800.95 Objective of weighing services.

800.96 Methods and order of performing
official weighing services.

800.97 Weighing procedures.

800.98 Weighing of bulk grain in land car-
riers and barges in single lots.

800.99 Weighing of grain in combined lots.

800.100 Weighing of shiplot grain in single
lots,

800.101 Official weight sample provisions
for checkweighing sacked grain.

800.102 Checkweighing sampling provi-
sions by level of service.

800.103 Checkweighing sampling provi-
sions by kind of movement,

800.104 Restricted weighing activities.

800.105-800.114 [Reserved]

ORIGINAL SERVICES

800.115 Who may request original services.

800.118 How to request original services.

800.117 Dismissal of requests for original
services.

800.118 Who shall perform original serv-
ices.

800.119 Issuance and distribution of origi-
nal service certificates,

800,120-800.124 [Reserved]

REINSPECTION SERVICES AND REVIEW OF
WEIGHING SERVICES

800.125 Who may request reinspection
services or review of weighing seryices.

800.126 How to request reinspection serv-
ices or review of weighing services.

800.127 When a request for reinspection
services or review of weighing services
shall be dismissed.

800.128 Who shall perform reinspection
services or review of weighing services,

800.129 Provisions governing reinspection
and review of weighing services,

800.130 Issuance and distribution of rein-
spection certificates.

800.131 Reporting results of review of
weighing services.

800.132-800.134 [Reserved]

APPEAL INSPECTION SERVICES

800.135 Who may request appeal inspec-
tion services.

800.136 How to request appeal inspection
services.

800.137 When a request for appeal inspec-
tion service shall be

800.138 Who shall perform appeal inspec-
tion services.

800.139 Provisions governing appeal inspec-
tion services. 2

800.140 Issuance and distribution of appeal
inspection service certificates.

800.141-800.144 [Reserved)

OFFICIAL RECORDS AND FORMS (GENERAL)

800.145 Official records that are required
to be kept.

800.146 Retention periods for official rec-
ords.

800.147 Availability of official records.

800.148 Records on the Act, regulations,
standards, and instructions issued by the
Service under the Act.

800.149 Records on delegations, designa-
tions, contracts, and approvals of scale
testing organizations.

800.150 Records on organization, staffing,
and budget.

800.151 Records on licenses,
tions, and approvals.

800.152 Records on fee schedules.

800.153 Records on space and equipment.,

800.154 Records on officlal inspection,
weighing, equipment testing, and moni-
toring functions.

800.155 Related official records,

800.156-800.159 [Reserved]

OFFICIAL CERTIFICATES
800.160 Official certificates; issuance and

authoriza-

distribution.

800.161 Official certificates; general re-
quirements.

800.162 Certificates of grade; special re-
quirements.

800.163 Divided-lot certificates.
800.164 Duplicate certificates.
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800.1656 Corrected certificates.
800.166 Reproducing certificates.
800.167-800.169 [Reserved]

LICENSES AND AUTHORIZATIONS (FOR
INDIVIDUALS ONLY)

800.170 When a license or authorization is
required.

800.171 Who may be licensed or author-
ized.

800.172 Applications for licenses.

800.173 Examinations and reexaminations.

800.174 Issuance and possession of licenses
and authorizations.

800.175 Termination of licenses.

800.176 Voluntary suspension or cancella-
tion of licenses.

800.177 Automatic suspension of license by
change in employment.

800.178 Summary revocation of licenses.

800.179 Refusal of renewal, or suspension,
or revocation of licenses for cause.

800.180 Summary cancellation of licenses.

800.181-800.184 [Reserved]

DuTies AND CONDUCT OF LICENSED AND
AUTHORIZED PERSONNEL

800.185 Duties of official personnel and
warehouse samplers.

800.186 Standards of conduct.

800.187 Conflicts of interest.

800.188 Other prohibited actions by offi-
cial personnel.

800.189 Corrective actions for violations.

800.190-800.194 [Reserved]

DELEGATIONS, DESIGNATIONS, APPROVALS, AND
CONTRACTUAL ARRANGEMENTS

800.195 Restrictions on performance of of-
ficial funections.

800.196 Delegation, designation, approval,
or contractual arrangement; conflict of
interest provisions.

800.197 When and where to apply.

800.198 How to apply.

800.199 Review of applications.

800.200 Issuance and possession of delega-
tions, designations, approvals, and con-
tracts.

800.201 Termination of delegations, desig-
nations, approvals, and contracts.

800.202 Voluntary cancellation or suspen-
sion of a delegation, designation, or con-
tract.

800.203 Summary suspension or cancella-
tion of designations.

800,204 Revocation of delegation,

800.205 Refusal of renewal, or suspension,
or revocation of designations for cause,

800.206 Inspection and weighing arrange-
ments during suspensions, and following
cancellations and revocations of delega-
tions or designations.

800.207 Assignment of areas of responsibil-
ity to agencies; specifying service points;
restrictions on services.

800,208 Duties and responsibllities of agen-
cies and approved weighing facilities,

800.209-800.214 [Reserved]

SUPERVISION, MONITORING, AND EQUIPMENT
TESTING

800.215 Objectives in supervision, monitor-
ing, and equipment testing,

800.216 Activities that shall be supervised.

800.217 Activities that shall be monitored.

800.218 Equipment that shall be tested.

800.219 Review of rejection or disapproval
of equipment.

800.220 Conditional approval on use of
equipment,

PROPOSED RULES

AvuTHORITY: Pub. L. 94-582, 90 Stat. 2867
Pub. L. 95-113, 91 Stat. 1024 (7 U.S.C. 71 et
seq.).

DEFINITIONS

§ 800.0 Terms defined in the Act.

For definitions of the following
terms, see sections 3, 11, and 17A of
the Act (7 U.S.C. 75, 87, 87f-1).

Term and Subsection

Administrator. 3(z)
control relationship......c.ccemmmiceseans 1TA(DX2)
deceptive loading, handling, weighing,

or sampling 3u)
Department of Agriculture...........cccvceneenne 3(b)
export elevator. 3(v)
export grain 3¢h)
export port location 3(w)
false, incorrect, and misleading..,.....ccovunnss 3
grain 3(g)
interested person 3(r)
interstate or foreign commerce........cc.ues 3N
lot 3(q)
official agency 3(m)
official certificate. 3(n)
official form 3(n)
official grade designation.........cceversenersncss 3
official inspection 3
official inspection personnel.......c..cossiee 34
official mark 3(k)
official sample 3(0)
official sampling 3(0)
official weighing 3(x)
officially inspected 3
officially weigh 3(x)
officially weighed 3(x)
person 3(e)
Secretary 3(a)
Service 3(aa)
ship 3(s)
State 3(e)
submitted sample 3(p)
supervision of weighing 3(y)
United States. 3(d)

use of official inspection service........ 11(bX3)

§800.1 Meaning of terms.

(a) Construction. Words used in the
singular form in this Part shall be
deemed to import the plural, and vice
versa, as appropriate. When a section;
e.g., §800.2, is cited in this Part, it
refers to the indicated section in this
Part.

(b) Definitions. For the purpose of
this Part, unless the context requires
otherwise, the following terms shall be
construed, respectively, to have the
meanings given for them below. For
ease in use, the terms are shown in al-
phabetical order. For additional defi-
nitions see §§800.25, 800.30, 800.60,
800.80, 800.95; also Parts 802 and 803
of this Chapter.

(1) Act. The United States Grain
Standards Act, as amended (39 Stat.
482-485, as amended 7 U.S.C. T1 el
seq.).

(2) Agency. A delegated agency or a
designated agency, as appropriate.

(3) Applicant. An interested person
who requests an official inspection
service or an official Class X or Class
Y weighing service, and is assessed the
fee, if any, for the service.

11925

(4) Approved scale testing organiza-
tion. A State or local govenmental
agency, or person, approved by the
Service to perform all or specified offi-
cial equipment testing functions with
respect to weighing equipment.

(5) Approved weigher. A person who
is employed by, at, or+4n a weighing fa-
cility and approved by the Service to
physically perform or supervise the
performance of all or specified official
Class X or Class Y weighing functions.

(6) Approved weighing equipment.
Any weighing device and related
equipment that is approved by the
Service for the performance of official
Class X or Class Y weighing functions.

(7) Approved weighing facilily. An
elevator, warehouse, or other storage
or handling facility that is approved
by the Service for the performance of
official Class X or Class Y weighing
functions.

(8) Assigned area of responsibility. A
geographical portion of the United
States assigned under the regulations
to an agency, or to a field office, for
the conduct of all or specified official
inspection functions or official Class X
or Class Y weighing functions. An as-
signed area contains one or more spec-
ified service points.

(9) Board appeal inspection service.
An official review performed, upon re-
quest, by the Board of Appeals and
Review of the results of a field appeal
inspection service.

(10) Board of Appeals and Review.
The Board of Appeals and Review of
the Service.

(11) Business day. A regular work-
day, 6:00 a.m. to 6:00 p.m. local time,
or the hours established in the ap-
proved fee schedule by an agency.

(12) Cargo shipment. Bulk or sacked
grain that is loaded directly aboard a
waterborne carrier for shipment in
commerce. Grain loaded aboard a land
carrier for shipment abdard a water-
borne carrier shall not be deemed to
be a cargo shipment.

(13) Carrier. A container used in
transporting bulk or sacked grain.

(14) Circuit. A geographical portion
of the United States assigned to a field
office. (A circuit includes one or more
assigned areas of responsibility.)

(15) Container. A truck, trailer,
truck/trailer combination, railroad
car, barge, ship, or other carrier; or a
bin, other storage space, bag, box, or
other receptacle for grain.

(16) Contractor. A person who enters
into a contract with the Service for
the performance of specified official
inspection functions, official Class X
or Class Y weighing functions, or offi-
cial monitoring functions.

(17) Date of official inspection func-
tion or official Class X or Class Y
weighing function. The day on which
an official inspection function or an
official Class X or Class Y weighing
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function is completed, as shown in the
detailed work records specified in
§ 800.154. For certification purposes, a
day shall be deemed in all cases to end
at midnight, loeal time.

(18) Delegaled agency. A State
agency delegated authority under the
Act to perform official inspection
functions and official Class X or Class
Y weighing functions at one or more
export port locations in the State.

(19) Department. The United States
Department of Agriculture.

(20) Designated agency. A State or
local governmental agency, or person
designated by the Service to perform
all or specified official inspection funec-
tions or official Class X or Class Y
weighing functions at locations other
than export port locations.

(21) Elevalor. Any elevator, and any
grain warehouse, storage, or handling
facility used primarily for receiving,
storing, and shipping grain. Grain
warehouse, storage, and handling
facilities that are located adjacent to
and are operated primarily as adjuncts
of a grain processing facility, such as a
flour mill, wvegetable-oil processing
plant, or distillery, shall not be
deemed to be an elevator. In a facility
that it used primarily for receiving,
storing, and shipping grain, all parts
of the main facility, and all annexes
operated as part of the main facility,
shall be deemed to be a part of the ele-
vator, despite the fact that the parts
or annexes may be used for special
storage or handling purposes.

(22) Ezxporter., The person who
causes grain to be shipped or delivered
for shipment from the United States.

(23) Federal Register. An official
U.S. Government publication issued
under the Act of July 26, 1935, as
amended (44 U.S.C. 301 et seq.).

(24) Field appeal inspection service.
An official review performed, upon re-
quest, by a field office of the results of
an original inspection service or a rein-
spection service,

(25) Field office. An office of the'

Service designated by the Administra-
tor as the headquarters of a circuit fo
perform and supervise official inspec-
tion functions and official Class X or
Class Y weighing functions.

(26) Grain. Barley, corn, flaxseed,
mixed grain, oats, rye, sorghum, soy-
beans, triticale, and wheat.

(27) Instructions. The Notices,
Instructions, and Handbooks issued by
the Service.

(28) Licensee. Any person licensed
by the Service.

(29) Material error. An error in the
results of an official inspection func-
tion that exceeds the official toler-
ance, or any error in the results of an
official Class X or Class Y weighing
function.

(30) Monitoring. Reviewing activities
performed under or subject to the Act

PROPOSED RULES

for adherence to the Act and the regu-
lations, standards, and instructions
issued thereunder, and preparing re-
ports of findings.

(31) Offgrade grain. In a shiplot or
combined-lot inspection service, a
quantity of grain that is lower in qual-
ity than the contract grade. 3

(32) Official Class X weighing func-
tion (or service). Any weighing, moni-
toring, or examining operation or pro-
cedure by official personnel or by ap-
proved weighers under the complete
supervision of official personnel in de-
termining the weight of grain; in mon-
itoring the discharge of grain into or
out of an elevator or carrier; in deter-
mining the suitability of a carrier or
container, or the suitability of a stow-
age area in a carrier or container, to
receive or store grain insofar as the
suitability may affect the guantity of
the grain; or in certifying the results
of such operations or procedures.

(33) Official Class Y weighing func-
tion (or service). Any weighing, moni-
toring, or examining operation or pro-
cedure performed by approved weigh-
ers under the partial or complete su-
pervision of official personnel in deter-
mining the weight of grain; in moni-
toring the discharge of grain into or
out of an elevator or a carrier; in de-
termining the suitability of a carrier
or a container, or the suitability of a
stowage area in a carrier or a contain-
er, to receive or store grain insofar as
the suitability may affect the quantity
of the grain; and in reporting the re-
sults to official personnel for certifica-
tion purposes.

(34) Official Class X and Class Y
weighing procedures, The methods
and procedures for the official Class X
or Class Y weighing of grain as set
forth in §§ 800.95 through 800.104.

(35) Official criteria. A test or meas-
ure, other than an official factor, that
describes or quantifies a physical or
chemical property of grain and is ap-
proved by the Service for use in deter-
mining the quality or condition of
grain, or other facts relating to grain.

(36) Official factor. A test or meas-
ure that describes or quantifies a
physical or chemical property of grain
and functions as a grading faetor in
the official standards and official cri-
teria for grain.

(37) Official inspection egquipment
testing function. Any operation or pro-
cedure performed by official personnel
in determining the accuracy of equip-
ment used, or to be used, in the per-
formance of official inspection funec-
tions, in accordance with the Official
Performance Requirements for Grain
Inspection Equipment set forth in
Part 802 of this chapter.

(38) Official inspection function (or
service). Any sampling, laboratory, or
stowage examination function; or any
testing or grading operation or proce-

dure; or any other operation or proce-
dure performed by official personnel
in determining the kind, class, quality,
or condition of grain or other facts re-
lating to grain in accordance with the
Official U.S. Standards for Grain or in
determining the suitability of a carrier
or container to receive or store grain
insofar as the suitability may affect
the quality or condition of the grain,
or in certifying the results of such op-
erations or procedures.

(39) Official inspection procedures.
The methods and procedures for the
inspection of grain as set forth in
§§ 800.80 through 800.89.

(40) Official inspection technician.
Any official personnel who perform or
supervise specified official inspection
functions and certify the results there-
of, other than certifying the grade of
the grain.

(41) Official inspector. Any official
personnel who perform or supervise
all or specified official inspection func-
tions and certify the results thereof.

(42) Official Performance Require-
ments for Grain Inspection Equip-
ment. The Official Perforance Re-
quirements for Grain Inspection
Equipment set forth in Part 802 of
this chapter,

(43) Official Performance Require-
ments for Grain Weighing Equipment
and Related Grain Handling Systems.
The Official Performance Require-
ments for Grain Weighing Equipment
and Related Grain Handling Systems
set forth in Part 803 of this chapter.

(44) Official personnel. An individual
who is licensed or authorized to per-
form or supervise official inspection or
official Class X or Class Y weighing
functions. For the purpose of the reg-
ulations, the term shall not include ap-
proved weighers or warehouse sam-
plers.

(45) Official sampler. Any official
personnel who perform or supervise
all or specified official sampling func-
tions and certify the results thereof.

(46) Official sampling function (or
service). Any sampling or examining
operation or procedure or any other
operation or procedure performed by
official personnel in obtaining an offi-
cial sample of a lot of grain or in offi-
cially determining the odor, infesta-
tion, or other condition of a lot of
grain, or in officially certifying the re-
sults of such operations or procedures.

(47) Official stowage examination
Junction (or service). Any examining
operation or procedure or any other
operation or procedure performed by
official personnel in determining the
suitability of a carrier or container to
receive or store grain, insofar as the
suitability may affect the results of
such operations or procedures.

(48) Official stowage examiner. Any
official personnel who perform or su-
pervise official stowage examination
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functions and certify the results there-
of.

(49) Official tolerance. A statistical
allowance prescribed by the Service,
on the basis of expected variation, for
use in performing or supervising offi-
cial inspection and official weighing
equipment testing functions, reinspec-
tion functions, appeal inspection func-
tion, and in supervising results of
original inspection functions.

(60) Official U.S. Standards for
Grain. The Official U.S. Standards for
Grain set forth in Part 801 of this
chapter.

(51) Official weigher. Any official
personnel who perform or supervise
all or specified official Class X or
Class Y weighing functions and certify
the results thereof.

(52) Official weighing egquipment
testing function. Any operation or pro-
cedure performed by approved scale
testing organizations, approved scale
testers, or official personnel in deter-
mining the accuracy of the equipment
used, or to be used, in the performance
of official Class X or Class Y weighing
functions in accordance with the Offi-
cial Performance Requirements for
Grain Weighing Equipment and Relat-
ed Grain Handling Systems set forth
in Part 803 of this chapter.

(63) Official weight sample. Sacks of
grain obtained at random by, or under
the complete supervision of, official
personnel from a lot of sacked grain
for the purpose of computing the
weight of the grain in the lot.

(54) Original inspection service. An
initial official inspection of grain.

(55) Region. A geographical portion
of the United States assigned to a re-
gional office. (A region includes one or
more circuits.)

(56) Regional office. An office of the
Service designated by the Administra-
tor as the headquarters of a region.

(57) Regulations. The regulations in
this chapter.

(58) Reinspection service. An official
review of the results of an original in-
spection service performed, upon re-
quest, by the same agency or field
office that performed the original in-
spection service.

(59) Respondent. In an inspection or
weighing service, an interested person
other than the applicant. In an admin-
istrative proceeding, the party pro-
ceeded against.

(60) Review of weighing service. An
official review of the results of a Class
X or Class Y weighing service per-
formed, upon request, by the same
agency or field office that issued the
certificate for the Class X or Class Y
weighing service,

(61) Service. The Federal Grain In-
spection Service of the United States
Department of Agriculture.

(62) Shipper’s Export Declaration.
The Shipper's Export Declaration, au-
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thorized by the U.S. Department of
Commerce, Bureau of Census.

(63) Specified service point. A city,
town, or other location specified by an
agency or field office for the conduct

of all or specified official inspection -

functions or official Class X or Class Y
weighing functions, and within which
the agency or the field office, as appli-
cable, or one or more of its official li-
censed or authorized inspectors or
weighers, is located.

(64) Supervision. Directing and co-
ordinating the performance of official
activities under the Act; training offi-
cial and approved personnel in the
performance of official activities; re-
viewing the performance of official ac-
tivities for adherence to the Act and
the regulations, standards and instruc-
tions issued thereunder; and effecting
needed remedial or commendatory
action.

(65) This chapter. Chapter VIII of
the Code of Federal Regulations (7
CFR chapter VIII),

(66) Warehouse sampler. An elevator
employee licensed under a contract
with the Service to obtain samples of
grain for a warehouseman’s sample-lot
inspection service.

ADMINISTRATION

§800.2 Objectives of the Act.

The objectives and purposes of the
Act are shown in Section 2 of the Act
(7 U.8.C. 74).

§ 800.3 Nondiscrimination—policy
provisions.

(a) Policy. In implementing, admin-
istering, and enforcing the U.S. Grain
Standards Act, and the regulations in
this Chapter, it is and shall be the
policy of the Service to support and
promote adherence to the provisions
of the Clvil Rights Act of 1964 (42
U.S.C. 2000d).

(b) Nondiscrimination in employ-
ment. Agencies and other persons per-
formng inspection, weighing, or equip-
ment testing functions under the Act
pursuant to delegations, designations,
contracts, or other authorizations by
the Service are deemed subject to the
equal employment provisions of the
Civil Rights Act of 1964. No employee
or applicant for employment of such
agency or person shall be discriminat-
ed against because of race, color, reli-
gion, sex, age, or national origin.

(¢) Nondiscrimination in services.
All functions under the Act, shall be
accomplished without discrimination
because of race, color, religion, sex,
age, or national origin by the Service
and by agencies and other persons li-
censed or otherwise authorized to per-
form all or specified inspection, weigh-
ing, or equipment testing functions
under the Act.

and
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§800.4 Filing petitions for administrative
actions.

Any interested person desiring to
file a petition pursuant to the provi-
sions of Section 553(e) of the Adminis-
trative Procedure Act (5 U.S.C. 551 et
seq.), for the issuance, amendment, or
revocation of a regulation, standard,
procedure, or instruction issued under
the Act, may file the petition with the
Administrator. All such petitions shall
be given prompt consideration, and pe-
titioners will be promptly notified of
the disposition of their petitions.

§800.5 Filing complaints and reports of
alleged violations.

(a) Procedure. Any person desiring
to complain of or report an alleged un-
lawful, arbitrary, capricious, or unwar-
ranted action or violation by official
personnel or other alleged discrepancy
or abuse in the inspection or weighing
of grain or testing of equipment under
the Act, or any other problem regard-
ing the administration of enforcement
of the Act, or any official activity or
transaction with which the Act is con-
cerned, may except as provided in
paragraphs (¢) and (d) of this section
file such complaint or report with the
Administrator or the Secretary in ac-
cordance with the Rules of Practice
Governing Informal Proceedings in
Part 808 of this Chapter. A complaint
of discrimination in employment shall
be investigated by the Department in
accordance with the Part 15 regula-
tions of the Office of the Secretary of
Agriculture (7T CFR Part 15, Subparts
A and B).

(b) Action on complaints. Upon re-
ceipt of a complaint or report made to
the Administrator, an investigation
shall be promptly made by the Service
and appropriate action will be taken
and reports will be made to the Con-
gress in accordance with Sections
16(b) and 17(B) of the Act.

(¢) Reinspection, review, and appeal
services. Complaints involving the' re-
sults of official inspection or official
Class X or Class Y weighing functions
shall, to the extent practicable, be sub-
mitted as requests for a reinspection
service, a review of weighing service, a
field appeal inspection service, or a
Board appeal inspection service in ac-
cordance with §§800.125-800.131 and
800.135-800.140.

(d) Foreign buyer complaints. In-
quiries or complaints from importers
or other purchasers in foreign coun-
tries involving discrepancies in the
quality or weight of U.S. export grain
shall, to the extent possible, be sub-
mitted by the importers or purchasers
to the appropriate U.S. agricultural at-
tache in accordance with §2.68(a)(15)
of the regulations of the Office of the
Secretary of Agriculture (7 CFR
2.68(a)(15)) and the instructions issued
by, or approved in special cases by, the
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Foreign Agricultural Service of the
Department of Agriculture.

§ 800.6 Procedures for estahlishing regula-
tions, grain standards, official criteria,
performance requirements for equip-
ment, and rules of practice.

Notice of proposals to prescribe,
amend, or revoke the wording of the
regulations, grain standards, official
criteria, performance requirements for
equipment, and rules of practice will
be published in accordance with appli-
cable provisions of the Administrative
Procedure Act (5 U.S.C. 551, el seq.).
In addition, in accordance with Sec-
tion 4 of the Act (7 U.S.C. 76), propos-
als to establish, amend, or revoke
grain standards will be made effective
not less than 1 calendar year after
promulgation, unless, for good cause,
the Service determines that the public
health, interest, or safety requires
that they become effective sooner.

§ 800.7 Provisions governing the rules of
practice.

Opportunities for hearings pre-
seribed or authorized by Sections
T(g)3), 10(d), and 17A(d) of the Act,
and opportunities for hearings re-
quested by respondents under Section
9 of the Act and § 800.179 of the regu-
lations, shall be conducted in accord-
ance with the Rules of Practice Gov-
erning Formal Adjudicatory Adminis-
trative Proceedings Instituted by the
Secretary under Various Statutes (7
CFR 1.130 through 1.151). Other adju-
dicafory actions that are made under
the Act, regulations, or instructions,
and affect the legal rights of one or
more persons, shall be subject to
review under the Rules of Practice
Governing Informal Proceedings in
Part 808 of this Chapter, when appli-
cable.

§800.8 Publication of regulations, grain
standards, performance requirements
for equipment, and rules of practice,

The text of the following Parts of
this Chapter will be published in the
FroeEraL RecisTER and in such other
media as the Service deems appropri-
ate for the purpose:

Part 800—Regulations under the U.S. Grain
Standards Act

Part 801—Official U.S. Standards for Grain

Part 802—-Official Performance Require-
ments for Grain Inspection Equipment

Part B803—Official Performance Require-
ments for Grain Weighing Equipment
and Related Grain Handling Systems

Part 808—Rules of Practice Governing In-
formal Proceedings under the US.
Grain Standards Act.

§800.9 General waiver authority,

The Administrator may, in specific
classes of cases, waive for limited peri-
ods any provision of the regulations in
Part 800, the grade standards in Part
801, or the Rules of Practice Govern-
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ing Informal Proceedings in Part 808
of this Chapter in order to (a) permit
appropriate and necessary action in
the event of national, regional, or local
emergency; or (b) permit experimenta-
tion so that new procedures, equip-
ment, and handling techniques may be
tested to facilitate the sampling, test-
ing, inspection, weighing, or handling
of grain. Waivers issued under this au-
thority shall conform with the objec-
tives and provisions of the Act.

$800.10 Information about the Service,
the Act, and the regulations.

Information about the Service, the
Act, the regulations, the grain stand-
ards, the official criteria, the perform-
ance requirements for equipment, the
rules of practice, and the instructions
under the Act; official Inspection,
weighing, and equipment testing func-
tions; general waivers under §800.9;
waivers of the mandatory inspection
and weighing provisions under
§ 800.19; and exceptions to the restric-
tions on performing inspection serv-
ices under §800.82(d); and related in-
formation may be obtained by calling
or writing the U.S. Department of Ag-
riculture, Pederal Grain Inspection
Service, Washington, D.C. 20250, or
any regional office or any field office
of the Service, or any agency.

§ 800.11—800.14 [Reserved]

OFFICIAL INSPECTION AND OFFICIAL
WEIGHING REQUIREMENTS

§800.15 Who is responsible for achieving
compliance with the official inspection
and official Class X weighing require-
ments,

(a) Ezxport grain. In the case of
export grain, the exporter of record,
as shown on the completed Shipper's
Export Declaration, shall be responsi-
ble for achieving compliance with the
official inspection, official Class X
weighing, and related certification
provisions of Section 5(a)X1) of the
Act: Provided, However, that the offi-
cial inspection and weighing require-
ments of Section 5(a)1) of the Act
shall apply only to those persons who
(1) exported 15,000 metric tons or
more of grain during the preceding
calendar year or (2) have exported
15,000 metric tons or more of grain
during the current calendar year.

(b) Grain received or shipped by
export elevators at export pbrt loca-
tions. In the case of grain transferred
into and grain transferred out of an
export elevator at an export port loca~
tion, the person who operates the
export elevator shall be responsible
for achieving compliance with the offi-
cial Class X weighing provisions of
Section 5(a)(2) of the Act: Provided,
However, that the official weighing re-
quirements of Section 5(a)2) of the
Act shall apply only to those persons
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who (1) exported 15,000 metric tons or
more of grain during the preceding
calendar year or (2). have exported
15,000 metric tons or more of grain
during the current calendar year.

(¢) Grain in marked containers. In
the case of grain in a container that
bears an official grade designation or
an official mark, the person who ef-
fects the latter of two actions: (1) plac-
ing the designation or mark on the
container or (2) placing the grain in a
container that bears an official grade
designation or an official mark, shall
be responsible for achieving compli-
ance with the official inspection or of-
ficial weighing provisions of Section
13(a)5) of the Act.

(d) Grain for which representations
have been made. In the case of grain
that is represented (1) to have been in-
spected or weighed under the Act, or
(2) to be of a particular kind, class,
quality, condition, or weight, as deter-
mined by an inspection or weighing
under the Act, or (3) to have particu-
lar facts established with respect to
grain by inspection or weighing under
the Act, the person who makes the
representation shall be responsible for
achieving compliance with the official
inspection or official weighing provi-
sions of Sections 13(a)6) and (a)12)
of the Act.

Nore.—For restrictions with respect to of-
ficial forms, official marks, and representa-
tions, see §§ 800.55 through 800,57.

§800.16 Determinations, “export elevator”
and “export port location.”

(a) Export elevator. For the purpose
of Sections 3(v) and 5(a)(2) of the Act,
an “export elevator” shall be any
grain elevator, warehouse, or other
storage or handling facility in the
United States (1) which (i) exported
15,000 metric tons or more of grain
during the preceding calendar year or
(1i) has exported 15,000 metric tons or
more of grain during the current cal-
endar year; (2) from which bulk or
sacked export grain is loaded aboard a
carrier in which the grain is shipped
from the United States, or from which
bulk or sacked grain is loaded into a
container for shipment to an export
port location where the grain and the
container will be loaded aboard a car-
rier in which it will be shipped from
the United States; (3) which applies to
the Service to be identified and listed
as an “export elevator”; and (4) which
is an approved weighing facility. (For
provisions on approved weighing facili-
ties, see §800.196.) The person who op-
erates an export elevator shall be re-
sponsible for making application to
the Service to have the facility identi-
fied and listed as an “export elevator."
A list of export elevators is available
in accordance with § 800.10.

(b) Ezxport port location. For the
purpose of Sections 3(w) and 5(a)2) of




the Act, an “export port location"”
shall be any coastal or border area, lo-
cation, or site in the United States
which (1) contains one or more export
elevators as defined in paragraph (a)
of this §800.16 and (2) is identified
and listed by the Service as an “‘export
port location.” A list of “export port
locations” is available in accordance
with § 800.10.

§ 800.17 Certification requirements for
export grain,

(a) Restriction. Official Export
Grain Inspection and Weight Certifi-
cates, Official Export Grain Inspec-
tion Certificates, and Official Export
Grain Weight Certificates for bulk
export grain will be issued only for
export grain loaded by an export ele-
vator.

(b) Evidence of compliance. (1) In-
spection. Only a valid unsuperseded
Official Export Grain Inspection and
Weight Certificate, or a valid unsuper-
seded Official Export Grain Inspec-
tion Certificate, which shows the offi-
cial grade of the grain, and is other-
wise in compliance with the provisions
of §800.162, shall be deemed evidence
of compliance with the official inspec-
tion requirements of Section 5(a)(1) of
the Act.

(2) Weighing. Only a valid unsuper-
seded Official Export Grain Inspec-
tion and Weight Certificate, or a valid
unsuperseded Official Export Grain
Weight Certificate, which shows the
official Class X weight of the grain
and is otherwise in compliance with
the provisions of §800.161, shall be
deemed evidence of compliance -with
the Official Class X weighing require-
ments of Section 5(a)(1) of the Act.

(¢) "“Promptly furnished.” An Offi-
cial Export Grain Inspection and
Weight Certificate, an Official Export
Grain Inspection Certificate, or an Of-
ficial Export Graln Weight Certificate
shall be deemed to have been
“promptly furnished” in compliance
with Section 5(a)(1) of the Act if the
certificate is forwarded by the shipper,
or the shipper’'s agent, to the consign-
ee not later than 10 business days
after the certificate is issued.

§800.18 Special inspection and weighing
requirements for sacked export grain.

(a) General. Subject to the provi-
sions of §800.19, sacked export grain
must be (1) officially sampled with an
approved diverter-type mechanical
sampler, (2) officially checkweighed at
the time the grain is being sacked, and
(3) officially checkloaded at the time
the grain is being loaded aboard the
export carrier, in accordance with the
provisions of paragraphs (b) and (c) of
this § 800.18.

(b) Simultaneous sacking and load-
ing. If the sacking, official sampling,
official checkweighing, loading, and
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official checkloading of export grain
aboard an export carrier are per-
formed at the same time, official
export inspection and weight certifi-
cates which show the identification of
the export carrier shall be issued.

(¢) Sacking prior to loading. If the
sacking, official sampling, and official
checkweighing of export grain are per-
formed prior to the loading and offi-
cial checkloading of the grain aboard
an export carrier, an official “OUT"”
inspection certificate and an official
checkweighing certificate shall be
issued for the grain. An official exami-
nation for condition and an official
checkloading of the grain must then
be made as the grain is loaded aboard
the export carrier. If the examination
for condition and the checkloading
show that the identification of the
grain has not changed, or the condi-
tion of the grain has not changed
beyond expected variations shown in
instructions issued by the Service, an
official export inspection certificate
and an official export weight certifi-
cate shall be issued on the basis of the
“OUT” inspection certificate, the
checkweighing certificate, and the
checkloading. If the identification or
the condition of the grain has
changed, an official export inspection
certificate and an official export
weight certificate shall be issued on
the basis of the most representative
samples, including weight samples,
available at the time the grain is
loaded aboard the export carrier.

§ 800.19 Waivers of the official inspection
and official Class X weighing require-
ments.

Note.—A walver under this § 800.19 is not
a waiver of the provisions of Sections
13(a)(5), 13(a)6), or 13(aX12) of the Act.

(a) Seed grain exported for seeding
purposes. The provisions of Section
5(a) of the Act shall not be applicable
to sacked seed grain that is exported
for seeding purposes provided (1) the
seed grain is (1) sold or consigned for
sale and invoiced as seed; (ii) labeled
with respect to kind, variety, purity,
germination, and net weight; and (iil)
identified as “Seed for seeding pur-
poses” on the Shipper’s Export Decla-
ration; and (2) copies of the sales con-
tract, the invoice, the bill of lading,
the Shipper’'s Export Declaration, and
related merchandising and shipping
documents are made available, upon
request by the Service, for review or
copying purposes.

(b) Grain shipped in bond. The pro-
visions of Section 5(a) of the Act shall
not be applicable to grain that is
shipped from a foreign country to a
foreign country through the United
States in bond in accordance with the
provisions of the Part 18 regulations
of the United States Customs Service
(19 CFR Part 18).

11929

(¢) Grain not sold by grade. The in-
spection requirements for any given
shipment of export grain that is nei-
ther exempted under §800.19(a) or
sold, offered for sale, or consigned for
sale by grade shall be waived by the
Service on a shipment-by-shipment
basis upon request by the shipper or
the shipper's agent, if (1) the contract,
or the amendments thereto, clearly
show that the grain is to be shipped
without official inspection; (2) true
copies of the contract, and the amend-
ments thereto, if any, are received by
the appropriate field office at least 24
hours prior to the start of the loading
of the grain; (3) notice of the time and
place of loading is furnished by the
shipper or the shipper’'s agent to the
appropriate field office at least 24
hours prior to the start of the loading
of the grain; (4) the Shipper's Export
Declaration, the invoice, if any, the
bill of lading, and related shipping
documents clearly show the statement
“This grain was not officially inspect-
ed for grade;” and (5) copies of the in-
voice, if any, the bill of lading, the
Shipper’'s Export Declaration, and re-
lated merchandising and shipping doc-
uments are made available, upon re-
quest, by the Service for review or
copying.

(d) Service not available. Upon re-
quest by the shipper or the shipper’'s
agent, the official inspection and the
official Class X weighing requirements
for export grain may be waived by the
Service on a shipment-by-shipment
basis whenever the Service determines
that (1) official personnel are not or
will not be available within a 24-hour
period to perform needed inspection or
weighing services; (2) the Shipper’'s
Export Declaration, the invoice, if
any, the bill of lading, and related
shipping documents clearly show the
statement: “This grain was not offi-
cially inspected for grade,” or "This
grain was not officlally weighed,” or
“This grain was not officially inspect-
ed for grade and was not officially
weighed,” as appropriate; and (3) a
true copy of the invoice, if any, the
bill of lading, the Shipper's Export
Declaration, and each related mer-
chandising and shipping document is
made available, upon request by the
Service, for review or copying; and (4)
the waiver will not impair the objec-
tives of the Act.

§ 800.20—800.24 [Reserved]

RECORDKEEPING AND ACCESS TO
FaciLiTIES

§ 800.25 Elevator and merchandising rec-
ords required to be kept.

(a) Definitions. For the purpose of
§§ 800.25 and 800.26, unless the con-
text requires otherwise, the following
terms shall be construed, respectively,
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to have the meanings given for them
below:

(1) Areas and facilities. All oper-
ational areas, including but not limited
to automated data processing facilities
that are an integral part of the inspec-
tion or weighing operations of an ele-
vator; the loading and wunloading
docks; the floors in the headhouse and
control rooms; all storage areas, in-
cluding but not limited to the bins, the
interstices, the bin floor, and the base-
ment; and all handling facilities, in-
cluding but not limited to the belts,
other conveyors, distributor scales,
spouting, mechanical samplers, and
electronic controls.

(2) Merchandiser. Any person, other
than a producer, who buys and sells
grain. A person who operates as a
broker or commission agent and does
not take title to the grain that the
person buys and sells shall not be
deemed to be a merchandiser.

(3) Quantity. Pounds or kilograms,
tons or metric tons, or bushels, as ap-
propriate.

(4) Each day. The hours from mid-
night to midnight, unless specified
otherwise in writing by the elevator.

(b) Elevator recordkeeping. Every
person and every State or political
subdivision of a State that (1) owns or
operates an elevator that (i) ships
cargo grain or (ii) receives or ships
grain via railroad; and (2) requests as
an applicant or otherwise obtains offi-
cial inspection or weighing services
other than (i) a submitted sample in-
spection service as prescribed in
§ 800.76(d), or (ii) a sampling service as
prescribed In § 800.76(e), or (iii) a stow-
age examination service as prescribed
in § 800.76(f) shall keep complete and
accurate records of all receipts and
shipments of grain by the elevator, as
specified in paragraph (d) of this
§ 800.25 and, all other records for re-
ceipts and shipments that are main-
tained by the elevator in the normal
course of good business practice.

(c) Merchandiser recordkeeping re-
quirements. Every merchandiser of
grain who takes legal title to grain but
does not take actual possession, or
does not own or operate an elevator,
and thereafter requests as an appli-
cant or otherwise obtains official in-
spection or weighing services other
than (1) a submitted sample inspection
service as prescribed in § 800.76(d), or
(2) a sampling service as prescribed in
§ 800.76(e), or (3) a stowage examina-
tion service as prescribed in § 800.76¢f)
shall keep complete and accurate rec-
ords of purchases and sales of grain, as
specified in paragraph (e) of this
§ 800.25.

(d) Records of receipts and ship-
ments. (1) Receipls. The complete
record of receipts shall include the
quality and quantity (whether official-
ly or unofficially determined) of each
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kind of grain unloaded into or recieved
by an elevator, the date the grain was
received, the method of transporta-
tion, and the identification of the con-
tainer,

(2) Shipments. The complete record
of shipments shall include the quality
and quantity (whether officially or un-
officially determined) of each kind of
grain loaded out or shipped or deliv-
ered for shipment by an elevator, the
date the grain was shipped or deliv-
ered for shipment, the method of
transportation, and the identification
of the carrier or container.

(e) Records of purchases and sales.
(1) Purchases. The complete record of
purchases shall include the quality
and quantity (whether officially or un-
officially determined) of each kind of
grain purchased by the merchandiser,
the date the grain was purchased, the
method . of transportation, and the
identification of the container.

(2) Sales. The complete record of
sales shall include the quality and
quantity (whether officially or unoffi-
cially determined) of each kind of
grain sold by a merchandiser, the date
the grain was sold, the method of
transportation, and the identification
of the container,

(f) Preparation and keeping of rec-
ords. (1) The method and order of
keeping the records specified in
§800.25 shall be at the discretion of
the elevator or merchandiser and shall
facilitate (i) routine use and audit, and
(ii) in the case of export elevators at
export port locations, a reconciliation
of receipts, shipments, and stocks on
hand.

(2) However, if it is found by the Ad-
ministrator that an elevator’s or mer-
chandiser’s records cannot be followed
by normal audit procedures, the Ad-
ministrator may issue instructions out-
lining a satisfactory method.

(3) Compliance with these instruc-
tions shall be deemed to be a require-
ment for obtaining service, as pre-
scribed in § 800,46,

(g) Retention period. The minimum
retention period for the records speci-
fied in §800.25 shall be 3 years after
the date of the transaction or activity.
This requirement does not supersede
or modify any other agreement that
an elevator has with another Federal
or State agency.

§ 800.26 Access to records and facilities, .

(a) Access to records. Owners or op-
erators of elevators and merchandisers
who are required by paragraphs (b)
and (c¢) of §800.25 to keep records
shall permit authorized representa-
tives of the Secretary and the Admin-
istrator to have access to, and to copy,
during customary business hours, any
records which such owners, operators,
or merchandisers are required to keep

under paragraphs (d) and (e) of
§ 800.25.

(b) Access to facililies. Any person
who is subject to the provisions of Sec-
tions "TA(K) and 13(a)(13) of the Act
and any State or political subdivision
of a State that is subject to the record-
keeping provisions of Section 12(d) of
the Act and § 800.25 of this Part shall
permit authorized representatives of
the Secretary and the Administrator
to have access to any and all areas and
facilities of the elevator that are used
in handling, receiving, shipping, stor-
ing, or weighing grain.

§ 800.27—800.29 [Reserved)
REGISTRATION

§800.30 Meaning of terms.

For the purpose of §§ 800.31 through
800.40, unless the context requires
otherwise, the following terms shall be
construed respectively to have the
meanings given for them below:

(a) Foreign commerce grain busi-
ness. The business of buying grain for
sale in foreign commerce or the busi-
ness of handling, weighing, or trans-
porting of grain for sale in foreign
commerce.

(b) Regularly. A person (1) who was
engaged in foreign commerce grain
business to the extent of 15,000 metric
tons in the preceding calendar year or
(2) who has engaged in foreign com-
merce grain business to the extent of
15,000 metric tons during the curent
calendar year,

(¢) Controlled. Ownership interest of
10 percent or more.

§ 800.31 Who must register.

Each person regularly engaged in
foreign commerce grain business must
register with the Service. This in-
cludes foreign-based firms operating in
the United States, but does not in-
clude foreign governments or their
agents. The Service will, upon request,
register persons otherwise not re-
quired to register under this § 800.31,
if such persons comply with require-
ments of §§ 800.33 and 800.34.

§800.32 When to register.

A person who is required to register
pursuant to § 800.31 must file an appli-
cation for a certificate of registration
at least 30 calendar days before regu-
larly engaging in foreign commerce
grain business, For good cause shown,
the Service may waive this 30-day re-
quirement,

Nore.—For the purpose of initial imple-
mentation of §§800.30 through 800.40, no
person shall be required to register until 6
months after the effective date of these sec-
tions.

§800.33 How to register.

(a) General. Any person who is re-
quired or desires to obtain or renew a
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certificate of registration shall file an
application in accordance with this
§ 800.33 and pay fees prescribed by the
Service.

(b) Application requirements. Appli-
cations for a certificate of registration,
or a renewal of a certificate of regis-
tration, shall be made on a prescribed
form furnished by the Service. Each
application shall (1) be typewritten or
legibly written by hand in English, (2)
include all information prescribed by
Section 17A of the Act and by the ap-
plication form, and (3) be signed by
the applicant. Upon a showing of ur-
gency by an applicant, the informa-
tion required by this paragraph (b)
may be submitted to the Service via
telephone, subject to confirmation in
writing.

(c) Additional information. Upon re-
quest, an applicant shali furnish such
additional information as is deemed
necessary by the Service for the con-
sideration of the application.

(d) Withdrawal of application. An
application filed pursuant to this
§ 800.33 may be withdrawn by an ap-
plicant at any time.

§800.34 Registration fees.

(a) Fees. Fees for certificates of reg-
istration or renewals of certificates of
registration shall be prescribed by the
Service in accordance with the ap-
proved fee schedule.

Norte.—For the purpose of initial imple-
mentation of this § 800.34, fees will be pro-
rated to effectuate the certificate termina-
tion schedule contained in paragraph (b) of
§800.38.

(b) Time and manner of payment.
The applicant for registration or re-
newal of registration shall submit the
prescribed fee with the completed ap-
plication. If an application is dis-
missed, the registration fee shall be re-
funded by the Service. No fee or por-
tion of a fee shall be refunded if a cer-
tificate is issued and subsequently sus-
pended or revoked under § 800.39.

(e) Extra copies. The Service shall
charge a fee In accordance with
§800.71 for each additional copy of a
certificate of registration requested by
an applicant above those provided
under § 800.36,

§800.35 Review of applications,

(a) General. Each application for a
certificate of registration, or renewal
of a certificate of registration, shall be
reviewed to determine whether the ap-
plication is in compliance with
§§ 800.32, 800.33, and 800.34. If it is de-
termined that the application is in
compliance and the fee has been paid,
a certificate of registration, or a re-
newal of a certificate of registration,
shall be issued, as appropriate.

(b) Application not in compliance. If
it is determined that an application is
not in compliance with §§800.32,
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800.33, and 800.34 and the noncompli-
ance precludes a satisfactory review by
the Service, the applicant shall be pro-
vided an opportunity to submit an
amended application or to otherwise
submit the needed information. If an
amended application or the needed in-
formation is not or cannot be submit-
ted by the applicant within a reason-
able time, as determined by the Serv-
ice, the application may be dismissed
in accordance with paragraph (¢) of
this § 800.35.

(c) Dismissal of application. An ap-
plication may be dismissed by the
Service if it is determined that the ap-
plication is not in compliance with
§§ 800.32, 800.33, and 800.34. If an ap-
plication is dismissed, the Service shall
promptly notify the applicant in writ-
ing of the reasons for the dismissal.

§ 800.36 Issuance and possession of certif-
icates of registration.

(a) Issuing office. All certificates of
registration and renewals of certifi-
cates of registration shall be issued by
the Service. The Service shall furnish
the applicant with an original and
three copies of the certificate or re-
newal., Each certificate shall become
effective on the date of issuance.

(b) Condition for issuance. (1) Com-
pliance requirement. Each certificate
of registration is issued on the condi-
tion that the person who is registered
will, during the term of the certificate,
comply with all the provisions of the
Act and the regulations under the Act.

(2) Right of possession. Each certifi-
cate of registration shall be the prop-
erty of the Service, but each person
who is registered shall have the right
of possession of the certificate, subject
to the provisions of § 800.40.

(¢) Advance notice. Upon request by
an applicant, notice of the issuance of
a certificate of registration shall be
transmitted to the applicant via tele-
phone.

§ 800.37 Notice of change in information.

Notice of a change in the informa-
tion submitted on or in relation to an
application for a certificate of registra-
tion 'shall, in accordance with Section
17A(e) of the Act, be submitted by the
applicant, or the holder of the certifi-
cate, as applicable, to the Service
within 30 days of the discovery of such
information. If the notice is submitted
orally, it shall be promptly confirmed
by the applicant in writing.

§800.38 Termination of certificate of reg-
istration.

(a) Term of certificale of regisira-
tion. Except for the purpose of the im-
plementation of §§800.30 through
800.40, each certificate of registration
shall terminate on December 31 of the
yvear for which it is issued. The termi-
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nation date shall be shown on each
certificate of registration.

(b) Renewal notices. Renewal notices
shall be sent by the Service to holders
of certificates of registration at least
60 days in advance of the termination
date. The notices shall provide instruc-
tions for requesting renewal of the
certificates. Failure to receive such
notice from the Service shall not
exempt holders of certificates of regis-
tration from the responsibility of
having their certificates renewed on or
before the expiration date prescribed
in this § 800.38. Certificates of registra-
tion that are renewed shall (1) retain
the same certificate number, (2) show
the date of renewal and the word ‘“‘Re-
newed,” and (3) show a termination
date of December 31 of the year for
which it is issued.

§ 800.39 Suspension or revocation of certi-
ficates of registration for cause.

A certificate of registration is sub-
ject to suspension or revocation for
causes prescribed in Section 17A(d) of
the Act, or if the holder of the certifi-
cate has committed forcible assaults
against official personnel in relation to
the performance of their official
duties, persistently committed any
other act tending to intimidate or in-
terfere with the performance of offi-
cial duties by official personnel, or
persistently tolerated such action by
persons under the holder’s control.

(a) Procedure. In suspending or re-
voking a certificate of registration for
cause, the person to whom the certifi-
cate was issued (hereinafter the ‘“re-
spondent’’) shall be afforded an oppor-
tunity (1) for an informal conference
in accordance with the Rules of Prac-
tice Governing Informal Proceedings
in Part 808 of this Chapter and (2) if
post conference procedures are re-
quested by the respondent in accord-
ance with Part 808, for a hearing in
full accordance with the provisions of
the Administrative Procedure Act (5
U.S.C. 554, 556, and 557), and the
Rules of Practice Governing Formal
Adjudicatory Proceedings Instituted
by the Secretary under Various Stat-
utes (7 CFR, Part 1, Subpart H).

(b) Notice of action. When a certifi-
cate of registration is suspended or re-
voked under paragraph (a) of this
§800.39, the Service shall promptly
notify the respondent of the reasons
for the action.

§ 800.40 Surrender of certificate of regis-
tration.

(a) General. Each certificate of regis-
tration that is suspended or revoked
for cause under §800.39 shall be
promptly surrendered to the Service
by the respondent, In the case of
death of a holder of a certificate, the
certificate should be returned to the
Service by the heirs of the deceased or

FEDERAL REGISTER, VOL. 44, NO. 43—FRIDAY, MARCH 2, 1979




11932

the administrator or the executor of
the estate of the deceased.

(b) Muarking suspended or revoked
certificates of registration. Each sus-
pended or revoked certificate of regis-
tration that is surrendered to the
Service shall, upon receipt, be marked
“Suspended,” showing the period of
the suspension, or marked “Revoked.”

§§ 800.41-800.44 [Reserved]

CONDITIONS FOR OBTAINING OR
WITHHOLDING OFFICIAL SERVICES

§ 800.45 Availability of official services.

(a) Original inspection services;
export grain. Original inspection serv-
ices on export grain will, insofar as
practicable, be available in accordance
with subparagraphs (1) and (2) of this
paragraph (a), Section 7 of the Act,
and §§ 800.115 through 800.120,

(1) United States. Original inspec-
tion services on bulk or sacked grain
being exported from the United States
will be available upon request of any
interested person at any export eleva-
tor in the United States. (For informa-
tion on export elevators, see § 800.16.)

(2) Canada. Original inspection serv-
ices on U.S. grain in Canadian ports
will be available upon request of any
interested person at any elevator that
is (i) located in Canada and (ii)
equipped with approved diverter-type
mechanical samplers.

(b) Weighing services; export grain.
Class X weighing services on export
grain will, insofar as practicable, be
available in accordance with subpara-
graphs (1) through (3) of this para-
graph (b), Section TA of the Act, and
§§ 800.115 through 800.120.

(1) United States; bulk grain. Class
X weighing services on bulk grain
being exported from the United States
will be available upon request of any
interested person at any export eleva-
tor in the United States. (For informa-
tion on export elevators, see § 800.16.)

(2) United States; sacked grain
(checkweighing and checkloading).
Class X weighing (checkweighing and
checkloading) services on sacked grain
being exported from the United States
will be available upon request of any
interested person at any specified serv-
ice point or any point conveniently
reached therefrom.

(3) Canada; bulk ' grain. Class X
weighing services on bulk U.S. grain in
Canadian ports will be available upon
request of any interested person at
any approved weighing facility at a
port location in Canada. (¢) Original
inspection and Class X and Class Y
weighing services, other than- export
grain. Original inspection and Class X
or Class Y weighing services, on other
than export grain will, insofar as prac-
ticable, be available in accordance
with subparagraphs (1) and (2) of this
paragraph (c), Sections 7T and TA of
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800.120.

(1) Inspection services. Original in-
spection services on other than export
grain in the United States will be
available upon request of any appli-
cant at any specified service point or
any point conveniently reached there-
from in accordance with the provisions
of Section T of the Act and §§ 800.115
through 800.120.

(2) Weighing services. Class X or
Class Y weighing services on grain,
other than export grain, in the United
States will be available upon request
of an applicant at an approved weigh-
ing facility in accordance with the pro-
visions of Section TA of the Act and
§§ 800.115 through 800.120.

(d) Reinspection, review of weighing,
and appeal inspection services. Rein-
spection services, review of weighing
services, field appeal inspection serv-
ices, and Board appeal inspection serv-
ices will be available upon request of
any interested person at specified serv-
ice points conveniently reached there-
from, in accordance with §§800.125
through 800,130 and §§800.135
through 800.140.

(e) Requests deemed under Act. Re-
quests submitted by interested persons
to an agency or a field office for in-
spection or weighing services on grain
shall be deemed to be a request under
the Act and the regulations unless the
request clearly states otherwise.

(f) Proof of authorization. If a re-
quest for inspection or weighing serv-
ices is filed by an agent of an appli-
cant, the agency or the field office re-
ceiving the request may, if it deems
necessary, require written proof of the
authority of the agent to submit the
request.

(g) Information on assigned areas,
specified service points, agencies, field
offices, and approved weighing facili-
ties. Information may be obtained in
accordance with §800.10 on (1) as-
signed areas of responsibility and spec-
ified service points where inspection
and weighing services under the Act
are generally available in the United
States and Canada, (2) the circuits and
regions in which the areas and points
are located, (3) the agencies and the
field offices that perform services in
the areas and at the points, and (4) ap-
proved weighing facilities.

§ 800.46 Requirements for obtaining offi-
cial services.

(a) Consent and agreement by appli-
cant. The requirements specified in
paragraphs (b) and (¢) of this § 800.46
are considered essential to effectuate
the purposes and provisions of the Act
with respect to the performance of in-
spection and weighing services under
the Act. In submitting requests for in-
spection and weighing services under
the Act and in submitting or offering

grain for inspection or weighing under
the Act, the applicants and the owners
of the grain shall be deemed to have
consented and agreed to each general
requirement and to each applicable
special requirement specified in para-
graphs (b) and (¢) of this § 800.46.

(b) General Requirements. (1) Access
to grain. Grain that is to be inspected
or weighed under the Act must, except
as provided in §§ 800.85, 800.86, 800.98,
and 800.99, be made fully accessible by
the applicant and the owner of the
grain to official personnel and ware-
house samplers, as applicable, for the
performance of the requested inspec-
tion or weighing service and related
monitoring and supervision activities.
For the purpose of this § 800.46, grain
is not “fully accessible’” if the grain is
offered for inspection or weighing in
barges or other carriers that are closed
at the time the grain is offered or
made available for inspection and the
carriers cannot be opened by or for of-
ficial personnel, or under conditions
prescribed in instructions issued by
the Service as being unduly hazardous
to the health or safety of official per-
sonnel. Conditions that are considered
“unduly hazardous to the health and
safety of official inspection personnel”
include but are not limited to condi-
tions at inspection or weighing sites;
or the ingress or egress routes to in-
spection or weighing sites; and storage,
stowage, and similar spaces where offi-
cial services are performed.

(2)Working space. If grain is to be
inspected or weighed under the Act at
an elevator, adequate space must be
provided by the applicant and the
owner of the grain for use by official
personnel, approved weighers, and
warehouse samplers, as applicable, for
the performance of (i) the requested
inspection or weighing service and (ii)
related monitoring and supervision ac-
tivities. Space will be “adequate” if it
meets the space, location, and safety
requirements specified in instructions
issued by the Service.

(3) Notice of changes. An applicant
for inspection or weighing services
under the Act must promptly notify
the appropriate agency or field office
in full detail of changes in the grain
handling and weighing facilities,
equipment, or procedures at the eleva-
tor owned or operated by the appli-
cant that could materially impact
upon official inspection or weighing
under the Act.

(4) Loading and unloading arrange-
ments and conditions. Applicants or
owners of grain that is to be inspected
or weighed under the Act as the grain
is being loaded or unloaded must pro-
vide or make provisions for approved
loading or unloading arrangements
and conditions, as applicable, to facili-
tate the accurate inspection or weigh-
ing of the grain, to maintain the qual-
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ity or guantity of the inspected or
weighed grain, and to protect the
health and safety of official personnel.
The arrangements and conditions in-
clude but are not limited to arrange-
ments and conditions in (i) the loading
and unloading areas and the truck and
railroad holding areas at an elevator;
(ii) the gallery and other grain convey-
ing areas; (iii) the elevator legs, dis-
tributor, and spouting areas; (iv) the
pier or dock areas; (v) the deck or stor-
age areas in the ship or other contain-
er; and (vi) the arrangements and
equipment used in loading or unload-
ing the carrier or in handling the
grain,

(5) Timely arrangements. If a re-
quest is made for official services that
are to be performed other than during
a business day, the request shall be
made in a timely manner by the appli-
cant with the appropriate agency or
field office. Otherwise, official person-
nel may not be available to provide
the requested service. For the purpose
of this subparagraph (5), “timely
manner” shall mean not later than 2
p.m. of the preceding business day.

(6) Observation of activities. Appli-
cants for service under the Act must
permit any person (or the person’s
agent) who has a financial interest in
the grain an opportunity to observe
the sampling, weighing, loading, or un-
loading, as applicable, of the grain in
accordance with Section 16 of the Act.
Appropriate areas shall be mutually
defined by the Service and facility op-
erator. The areas shall be safe, shall
afford a clear and unobstructed view
of the performance of the activity, but
shall not permit a close over-the-
shoulder type of observation by the in-
terested person (or their agent).

(7) Payment of bills. Applicants for
inspection or weighing services under
the Act must pay bills for the services
promptly upon request.

(8) Written confirmations. Appli-
cants for inspection or weighing serv-
ices under the Act must, upon request
by an agency or field office, promptly
submit written confirmations for re-
quested inspection or weighing serv-
ices.

(9) Keeping of records. Each appli-
cant that is subject to the recordkeep-
ing requirements of § 800.25 must keep
the records in accordance with
§ 800.25.

(10) Access to facilities. Each appli-
cant that is subject to the provisions
of Section TA(k) of the Act and each
applicant that is subject to the record-
keeping provisions of §800.25 must
permit authorized representatives of
the Secretary or Administrator access
to any elevator area used by the appli-
cant, in accordance with §800.26.
Before entering the elevator, the au-
thorized representative of the Secre-
tary or the Administrator will contact
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or otherwise notify the elevator man-
ager, his representative, or a security
guard and furnish proof of identity
and authority. While in the elevator,
the authorized representative of the
Secretary or the Administrator will
abide by the safety regulations in
effect at the elevator.

(¢) Special requirements. (1) Weigh-

ing services. Official Class X or Class

Y weighing services for bulk grain will
be available only at approved weighing
facilities and in accordance with the
requirements of § 800.115(b).

(2) Suitable carriers. Official inspec-
tion or official Class X weighing serv-
ices on outbound shipments which are
sampled or weighed prior to loading
will be available only if the carriers in
which the grain is to be loaded are
suitable for the loading, storing, or
transportation of grain.

(3) Bulk export grain. Official in-
spection or weighing services on bulk
export grain will be available only for
grain loaded through an elevator that
is identified and listed as an “export
elevator” under § 800.16(a).

(4) Sampling requirements. For sam-
pling requirements, see § 800.18(a) and
§8$ 800.82 through 800.84 of this Part.

(5) Surveillance equipment. Owners
and operators of elevators shall pro-
vide, upon a finding of need by the Ad-
ministrator, surveillance equipment
and facilities including but not limited
to closed-circuit television or other
electronic equipment to monitor grain
loading, unloading, handling, sam-
pling, weighing, inspection, and relat-
ed activities. Such a finding of need
will be based primarily on manpower
need and efficiency considerations.

(8) Posting of signs at export port lo-
cations. Owners and operators of
export elevators at export port loca-
tions shall permit the Service to post
conspicuous identification, directional,
or warning signs, as deemed appropri-
ate by the Service, at specified loca-
tions in or around the elevator, includ-
ing but not limited to the truck, barge,
and ship unloading, the truck, barge,
and ship loading, and the sampling, in-
spection, and weighing areas. (For pro-
visions on export port locations, see
§ 800.16.)

(7) Names and addresses of respond-
ents. Applicants for inspection or
weighing services under the Act must
show on applications for reinspection,
review of weighing, field appeal in-
spection, and Board appeal inspection
services the name and address of each
known respondent of record. (Failure
to show the name and address of a
known respondent of record shall be a
violation of Section 13(a)(10) of the
Act.)

(8) Surrender of superseded certifi-
cates. Applicants for inspection or
weighing services under the Act must,
upon request by an agency or a field
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office, promptly surrender superseded
inspection or weighing certificates
that are in the applicant's possession
or custody. (The false use of a super-
seded certificate shall be deemed to be
a violation of Section 13(a)6) of the
Act.)

§800.47 Withdrawal of request for official
services,

(a) General. Requests for inspection
or weighing services under the Act
may be withdrawn by applicants at
any time prior to (1) the release by of-
ficial personnel of some or all of the
results of the requested inspection or
weighing services, or (2) when the re-
sults have otherwise become known to
the applicants or to the respondents,
or (3) the issuance of the official certi-
ficates for the requested inspection or
weighing services.

(b) Expenses of agency or field office.
Expenses, if any, incurred by an
agency or field office with respect to a
request that has been withdrawn by
an applicant under this § 800.47 shall
be payable by the applicant in accord-
ance with the schedule of fees pub-
lished by the agency or the Service, as
applicable. For good cause shown, the
requirement of this paragraph (b) may
be waived by the chief inspector of the
agency or the supervisor in charge of
the field office.

§800.48 Dismissal of request for official
services.

(a) Conditions for dismissal. Re-
quests for inspection or weighing serv-
ices under the Act shall be dismissed
by an agency, or field office, or Board
of Appeals and Review, as applicable,
(1) if the requests are for prohibited
services identified in § 800.78; or (2) if
the requests are obviously frivolous or
not substantial; or (3) if the agency, or
the field office, or the Board of Ap-
peals and Review, as applicable, lacks
jurisdiction under the Act or the regu-
lations to handle the requests; or (4) if
sufficient evidence is not available
upon which to make an accurate and
true determination; or (5) if grain at
rest in a carrier is officially sampled
and the grain in the bottom compart-
ment of the grain probe is the equiva-
lent of two or more grades lower in
quality than the grain in the remain-
der of the carrier; or (6) if the per-
formance by official personnel of the
requested service is clearly not practi-
cable; or (7) for the reasons specified
in §§ 800.117, 800.127, and 800.137.

(b) Procedure for dismissal. When
an agency, or field office, or Board of
Appeals and Review proposes to dis-
miss a request for inspection or weigh-
ing services under the Act, the agency,
the field office, or the Board of Ap-
peals and Review, as appropriate, shall
inform the applicant of the proposed
action and afford the applicant an op-
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portunity, within a reasonable time as
determined by the agency, the field
office, or the Board of Appeals and
Review, as applicable, to achieve com-
pliance, if possible, with the conditions
of paragraph (a) of this § 800.48, or to
demonstrate to such agency, field
office, or Board of Appeals and Review
that the applicant has complied with
such conditions. Thereafter the
agency, field office, or Board of Ap-
peals and Review, as applicable, shall
determine whether the request should
be dismissed. When a request for serv-
ices that are required under the Act is
dismissed, notice of the dismissal shall
be given in accerdance with §§ 800.117,
800.127, or 800.137, as appropriate., An
informal complaint seeking review of a
dismissal or a request for service may
be filed by an interested party in ae-
cordance with § 800.5 and the Rules of
Practice Governing Informal Proceed-
ings in Part 808 of this chapter.

(¢) Expenses of agency, field office,
or Board of Appeals and Review. Ex-
penses, if any, incurred by an agency,
a field office, or the Board of Appeals
and Review with respect to a request
that has been dismissed under this
§ 800.48 by an agency, a field office, or
the Board of Appeals and Review shall
be payable by the applicant in accord-
ance with § 800.47(b).

§ 800.49 Conditional withholding of offi-
cial services,

(a) Conditional withholding. Inspec-
tion and weighing services under the
Act shall be conditionally withheld by
an agency, a field office, or the Board
of Appeals and Review for failure of
the applicant or owner of the grain to
meet any requirements prescribed in
§ 800.46.

(b) Procedure for withholding. When
an agency, field office, or Board of Ap-
peals and Review proposes to condi-
tionally withheld inspection or weigh-
ing services under this §800.49, the
agency, the field office, or the Board
of Appeals and Review, as applieable,
shall inform the applicant of the pro-
pesed action and the reasons for the
proposal and afford the applicant an
opportunity within a reasonable time
as determined by the agency, the field
office, or the Board of Appeals and
Review, as applicable, to achieve com-
pliance with the requirements in
§800.46, or to demonstrate to such
agency, field office, or Board of Ap-
peals and Review that the applicant or
owner has complied with such require-
ments, Thereafter, the agency, field
office, or Board of Appeals and
Review, as applicable, shall determine
whether the requests for inspection or
weighing services shall be conditional-
ly withheld. When request for services
that are required by the Act are with-
held, notice of the withholding shall
be given to the applicant by the
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agency, the field office, or the Board
of Appeals and Review, as appropriate,
in writing. An informal complaint
seeking review of a withholding of in-
spection or weighing services under
this § 800.49 may be filed by an appli-
cant in accordance with §800.50 and
the Rules of Practice Governing Infor-
mal Proceedings in Part 808 of this
chapter.

(c) Expenses of agency, field office,
or Board of Appeals and Review. EX-
penses, if any, incurred by an agency,
a field office, or the Board of Appeals
and Review with respect to a condi-
tional withholding of inspection or
weighing services under the Act shall
be paid by the applicant in accordance
with § 800.47(b).

§800.50 Refusal of official services.

(a) Grounds for refusal. Any or all
inspection or weighing services under
the Act may be refused, either tempo-
rarily or otherwise, by the Service (1)
for causes prescribed in Section 10 of
the Act or (2) if the applicant has (i)
committed acts tending to intimidate
or interfere with the performance of
official duties by official personnel or
(ii) tolerated such actions by persons
under the applicant's control.

(b) Procedure for temporary refusal.
(1) Provision for temporary refusal
Whenever the Service has reason to
believe there is cause for a temporary
refusal of inspection or weighing serv-
ices in accordance with Section 10 of
the Act, it may temporarily refuse to
provide, or may temporarily refuse to
authorize, the performance of any or
all inspection or weighing services
under the Act for an applicant for
such services without first affording
the applicant, hereafter referred to in
this §800.50 as the “respondent,” an
opportunity for a hearing.

(2) Notice and effective date of lem-
porary refusel. Notice of a temporary
refusal shall be promptly given to the
respondent and to the agencies and
field offices providing inspection or
weighing services to the respondent, in
accordance with paragraph (d) of this
§ 800.50. The temporary refusal shall
be effective upon receipt of the notice
by the respondent.

(3) Termination of temporary refus-
al. Within 7 business days following
the issuance of a notice of temporary
refusal, the Service shall (1) afford the
respondent an opportunity for a hear-
ing under paragraph (c) of this
§800.50 and continue the temporary
refusal if arrangements satisfactory to
the Service will not or cannot be ef-
fected by the respondent pending a
final determination under paragraph
(e) of this § 800.50; or (2) afford the re-
spondent an opportunity for a hearing
under paragraph (c) of this §800.50
and terminate the temporary action if
arrangements satisfactory to the Serv-

ice can be and are effected by the re-
spondent; or (3) terminate the tempo-
rary action with a suitable written
notice or warning under Section 14(b)
of the Act; or (4) terminate the tempo-
rary action without prejudice. The
Service shall promptly notify the re-
spondent and the agencies and the
field offices that provide services for
the respondent of the action under
this subparagraph (b)(3).

(¢) Procedure for other than lempo-
rary refusal. Except as provided in
paragraph (b) of this § 800.50, in refus-
ing to provide inspection or weighing
services under the Act, the respondent
shall be afforded an opportunity for a
hearing in aecordance with the provi-
sions of the Administrative Procedure
Act (5 U.S.C. 554, 556, and 557) and
the Rules of Practice Governing
Formal Adjudicatory Proceedings In-
stituted by the Secretary Under Var-
jous Statutes (7 CFR Part 1, Subpart
H). If, as a result of the hearing or an-
cillary procedures, it is determined
that there is a basis for refusal of serv-
ice with respect to a respondent, the
order refusing service shall be restrict-
ed to the particular location found in
violation or to a particular type of
service, as the facts may warrant.

(d) Notice of action. When inspec-
tion or weighing services are refused
for any cause, the service shall
promptly notify the respondent in
writing, and the agencies and the field
offices that provided services for the
respondent, of the reason for the re-
fusal. The notice shall clearly identify
(1) the services that are refused, (2)
the location where the services are re-
fused, and (3) the time periods that
the services are refused.

§800.51 Official services not to be denied.

Subject to the provisions of §§ 800.49
and 800.50, whenever official services,
including but not limited to original
services, reinspection services, review
of weighing services, field appeal in-
spection services, or Board Appeal in-
spection services, are required or de-
sired under the Act and the regula-
tions, no person entitled to such serv-
ices shall be denied or deprived of his
right thereto by reason of any rule,
regulation, bylaw, or custom of any
market, board of trade, chamber of
commerce, exchange, inspection de-
partment, or similar organization, or
by any contract, agreement, or other
understanding.

§ 800.52-800.54 [Reserved]
RESTRICTIONS ON REPRESENTATIONS

§ 800.55 Restrictions with respect to de-

scriptions of grain by grade.

(a) Description by grade. The provi-
sions of Section 6{(a) of the Act prohib-
it the description of grain in any sale,
offer for sale, or consignment for sale
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by any grade other than an official
grade. This includes description of the
grade in any advertising, price quota-
tion, other negotiation of sale, con-
tract of sale,” invoice, bill of lading,
other document, or description on
bags or other containers. For the pur-
pose of this paragraph (a), a descrip-
tion by grade includes the use of the
following terms: “U.S.,” the numerals
1 through 5, the term “sample grade,”
or the name of a subclass or a special
grade of grain specified in the Official
U.S. Standards for Grain.

(b) Proprietary brand names or
trademarks. The provisions of Section
6(a) of the Act generally permit the
description of grain by a proprietary
brand name or a trademark that does
not resemble an official grade. For the
purposes of Section 6(a) of the Act, a
proprietary brand name or trademark
that contains, singly or in combina-
tion, any of the terms referenced in
paragraph (a) of this § 800.55 shall be
deemed to resemble an official grade
designation.

(¢) False description. The provisions
of Section 6(b) of the Act prohibit any
false or misleading description, wheth-
er by official grade or otherwise, of
grain in any sale, offer for sale, or con-
signment for sale in foreign commerce.

§ 800.56 Restrictions with respect to offi-
cial forms.

The provisions of Sections 13(a)(1)
through 13(a)X3) of the Act contain
certain prohibitions with respect to of-
ficial forms. For the purpose of Sec-
tions 13(a)1) through 13(a)3), the
term “official form” shall include offi-
cial licenses, authorizations, and ap-
provals (§ 800.174); official certificates
(§ 800.160); official pan tickets, official
inspection logs, official export weight
logs, weight sheets, shipping bin
weight loading logs, and official equip-
ment testing reports (§800.154); offi-
cial certificates of registration
(§800.36); and such other official
forms as may be issued or approved by
the Service or by an agency that show
the name of the Service or the agency
and a form number. The unauthorized
use of such forms shall be deemed to
be in violation of the provisions of Sec-
tions 13¢a)(1) through 13(a)3) of the
Act.

§ 800.57 Restrictions with respect to offi-
cial marks.

Note: The provisions of paragraph (a)
with respect to the terms “official weigh-
Ing,” “officially weighed,” and “official
weight! shall become effective May 1, 1980.

(a) Official marks. The provisions of
Sections 13(a)(1) and 13(a)2) of the
Act contain certain prohibitions with
respect to official marks. For the pur-
pose of Sections 13(a)(1) and 13(aX2),
the terms “official certificate,” *“‘offi-
cial grade,” “officially sampled,” *"offi-
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cially inspected,” “official inspection,”
“U.S. inspected,” “loaded under con-
tinuous official inspection,” *official
weighing,” “officially weighed,” ‘“offi-
cial weight,” “official Class X weight,"”
‘“official Class Y weight,” “Class X
weight,” “Class Y weight,” “official su-
pervision of weighing,” “loaded under
continuous official weighing,” and "of-
ficially tested” are deemed to be offi-
cial marks. The unauthorized use of
such marks shall be deemed to be in
viclation of the provisions of Sections
13(a)(1) and 13(a)(2) of the Act.

(b) Designations, marks, and repre-
sentations. The provisions of Sections
13(a)(5), 13(a)(6), and 13(a)(12) of the
Act contain certain prohibitions with
respect to official grade designations,
official marks, and representations
with respect to grain.

(1) The showing with respect to
grain of an official grade designation,
with or without factor information, or
the official criteria information or the
showing of the term “official grain
standards” shall not, in the absence of
additional information, be deemed a
representation that the grain has been
officially inspected.

(2) The showing with respect to
grain of the term ‘“official certificate”
shall be deemed to be a representation
that the certificate was issued under
the Act, unless the term is correctly
qualified to clearly show that the cer-
tificate was issued under the U.S.
Warehouse Act.

(3) The showing with respect to
grain of the terms “official grade,”
“officially sampled,” and “U.S. in-
spected,” singly or collectively, shall
be deemed to be a representation that
the grain has been sampled or inspect-
ed under the Act. The showing of the
terms “officially inspected" and “offi-
cial inspection” shall be deemed to be
a representation that the grain has
been inspected under the Act, unless
the terms are correctly qualified to
clearly show that the inspection was
performed under the U.S, Warehouse
Act.

(4) The showing with respect to
grain of the term *“‘loaded under con-
tinuous official inspection” shall be
deemed to be a representation that
the bulk grain in a ship or in a com-
bined lot was loaded in a continuous
operation and was officially sampled
and officially inspected throughout
the loading.

(5) The showing with respect to
grain of the terms “official Class X
weighing,” “official Class Y weighing,”
“Class X weighing,” "Class Y weigh-
ing,” and ‘“official supervision of
weighing,” or “officially supervised
weight’’ shall be deemed to be a repre-
sentation that the grain has been
weighed under the Act. The showing
of the terms “officially weighed” and
“official weight' shall be deemed to be
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a representation that the grain has
been weighed under the Act, unless
the terms are correctly qualified to
clearly show that the weighing was
performed under the U.S. Warehouse
Act.

(6) The showing of the term “loaded
under continuous official weighing”
shall be deemed to be a representation
that the bulk grain in a shiplot or in a
combined lot was loaded in a continu-
ous operation and was officially Class
X weighed throughout the loading.

(7) The showing with respect to
grain inspection and weighing equip-
ment of the term “officially tested™
shall be deemed to be a representation
that the inspection or weighing equip-
ment has been tested under the Act,
unless the term is correctly qualified
to show that the equipment was tested
under a State statute.

(8) The prohibited use of the desig-
nations, marks, and representations
identified in subparagraphs (2)
through (7) of this §800.57 shall be
deemed to be in violation of the provi-
sions of Sections 13(a)(5), 13(a)(6), and
13(a)(12) of the Act.

§8 800.58—800.59 [Reserved]
DECEPTIVE PRACTICES

§ 800.60 Deceptive actions and practices.

(a) General. If committed knowing-
ly, in the absence of adequate notice
to appropriate official personnel, any
action or practice, including the load-
ing, weighing, handling, or sampling of
grain, that causes or is an attempt to
cause the issuance by official person-
nel of a false or incorrect official cer-
tificate or other official form, is
deemed to be deceptive and, as such, is
a violation of Section 13(a)3) of the
Act. For the purposes of this para-
graph (a), adequate notice is written
or oral notice given to an official
agency or the Service, as applicable,
before official personnel begin to per-
form official inspection or weighing
services. If oral notice is given, it must
be confirmed in writing within 2 busi-
ness days. To be adequate, the notice
must explain the nature and extent of
the action or practice in question and
must identify the grain, stowage con-
tainer, equipment, facility, and the of-
ficial personnel actually or potentially
involved.

(b) Meaning of terms. For the pur-
pose of §§ 800.61 and 800.62, unless the
context requires otherwise, the follow-
ing terms shall be construed, respec-
tively, to have the meanings given for
then below:

(1) Loading. Placing grain in or
aboard any carrier or container.

(2) Handling. Unloading, elevating,
storing, binning, mixing, blending,
drying, aerating, screening, cleaning,
washing, treating, fumigating or oth-
erwise preparing grain.
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(3) Weighing. Determining and re-
cording the weight of grain, monitor-
ing the discharge of grain into an ele-
vator or carrier, and delivering or of-
fering grain for -a determination of
weight.

(4) Sampling. Obtaining a sample of
grain or delivering of grain so that it
may be sampled.

§ 800.61 Sampling and inspection.

(a) General. Each of the actions and
practices identified in paragraphs (b)
and (c) of this §800.61 is deemed de-
ceptive, as prescribed in paragraph (a)
of § 800.60.

(b) Actions and practices that bias
or destroy the aceuracy of official sam-
pling. No person who requests, as an
applicant, or otherwise obtains or
seeks to obtain official inspection serv-
ices under the Act may:

(1) In loading grain that will be offi-
cially sampled with a probe while the
grain is at rest in a container, place or
load economically inferior grain or
economically - superior grain in the
container in such a manner that a true
average sample of the grain in the
container cannot be obtained when
the grain is sampled in accordance
with the methods and procedures de-
scribed in instructions issued by the
Service. For the purposes of this sub-
paragraph (1), economically inferior
grain is any nongrain material or any
kind, quality, or condition of grain
that, if blended, would adversely
affect the quality or grade of the re-
mainder of the grain in a ‘container;
and economically superior grain is’‘any
kind, quality, or condition of grain
that, if blended, would enhance the
quality or grade of the remainder of
the grain in a container;

(2) In loading grain that is officially
sampled before the grain is loaded, or
will be officially sampled with a probe
while the grain is at rest In a confain-
er, load grain into a container that (i)
contains fertilizer or other nongrain
material; or (ii) is infested with live in-
seets injurious to stored grain; or (iii)
contains grain that is different in
kind, quality, or condition than the
grain being loaded; or (iv) has a com-
mercially objectionable foreign odor;
or

(3) Otherwise undertake any action
or engage in any practice that will bias
or destroy the accuracy of official
sampling under the Act, except as pro-
vided for in paragraph (a) of § 800.60.

(c) Actions and practices that bias or
destroy the representativeness of an of-
ficial sample. No person who requests,
as an applicant, or otherwise obtains
or seeks to obtain official inspection
services under the Act may:

(1) Shunt grain around an official
sampling device or an official sampler;
or, without prior approval from offi-
cial personnel, manipulate the rate of
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flow of grain being sampled by an offi-
cial sampling device or an official sam-
pler; or manipulate the manner in
which grain is presented to an official
sampling device or an official sampler;

(2) Substitute, in whole or in part,
an unofficial sampling device or
sample dellvery system for an official
device or system; or, without prior ap-
proval form official personnel, alter
the construction or operation of or
otherwise manipulate an official sam-
pling device or official sample delivery
system;

(3) Add or remove grain or other ma-
terial from an official sample, or dry,
clean, or otherwise process the grain
in the sample;

(4) Add any insecticide or other ma-
terial that masks, or tends to mask,
the true odor, class, grade, quality, or
condition of the grain; or

(5) Otherwise undertake any action
or engage in any practice that will bias
or destroy the representativeness of
an official sample, except as provided
for in paragraph (a) of § 800.60.

§ 800.62 Weighing.

(a) General, Each of the gctions and
practices identified in paragraphs (b)
and (c¢) of this §800.62 is deemed de-
ceptive, as prescribed in paragraph (a)
of § 800.60.

(b) Actions and practices that bias
or destroy the accuracy of official
weighing. No person who requests, as
an applicant, or otherwise obtains or
seeks to obtain official weighing serv-
ices under the Act may:

(1) Falsely represent that a weighing
device, a weight-recording device, a
weight ticket, a weight tape, or a
weight sample is an official weighing
device, an official weight sample, as
applicable, or otherwise falsely repre-
sent that a weighing device, a weight-
recording device, a weight ticket, or a
weight tape has been approved, issued,
or obtained under the Act;

(2) Without prior approval from offi-
cial personnel, manipulate an official
weighing device or official weight-re-
cording device;

(3) Falsely decrease or increase the
tare weight or the gross weight of a
container or the grain in a container,
or otherwise falsely decrease or in-
crease the net weight of grain;

(4) Offer loads that exceed the
nominal or marked capacity of the
scale on which the loads are being or
are to be officially weighed;

(5) Misrepresent to official person-
nel the quantity of grain in a contain-
er by using a container with a false
floor, or false walls, or false partitions,
or otherwise misrepresent the gquanti-
ty of grain in a container; or

(6) Otherwise undertake any action
or engage in any practice that will bias
or destroy the accuracy of an official

weighing under the Act, except as pro-
vided for in paragraph (a) of §800.60.

(¢) Actions and practices thal bias or
destroy the representativeness of an of-
ficial weight sample. No person who
requests, as an applicant, or otherwise
obtains or seeks to obtain official
weighing services under the Act may.

(1) Substitute, in whole or in part,
an unofficial weight sample for an of-
ficial weight sample; or otherwise rep-
resent that an unofficial weight
sample is an official weight sample;

(2) Falsely add grain or other mate-
rial to an official weight sample or fal-
sely remove grain or other material
from an official weight sample or oth-
erwise manipulate an official weight
sample; or

(3) Otherwise undertake any action
or engage in any practice that will bias
or destroy the representativeness of
an official weight sample under the
Act, except as provided for in para-
graph (a) of § 800.60.

§ 800.63 Inspection and weighing.

(a) General. Each of the actions and
practices identified in paragraph (b) of
this §800.63 is deemed deceptive, as
prescribed in paragraph (a) of § 800.60.

(b) Actions and practices that bias
or destroy the accuracy of official in-
spection and official weighing. No
person who requests, as an applicant,
or otherwise obtains or seeks to obtain
official inspection or official weighing
services under the Act may:

(1) In loading grain that has been of-
ficially inspected or weighed under the
Act, divert part or all of the grain
away from the container in which the
grain is to be loaded; or substitute for
the grain other grain that has not
been officially inspected or weighted;
or otherwise fail to deliver to the con-
tainer all of the grain which has been
officially inspected or weighed;

(2) In unloading grain that will be
officially inspected or weighed under
the Act, divert part or all of the grain
so that the grain will not be officially
inspected or weighed; or substitute
other grain for the grain which is to
be officially inspected or weighed; or

-fail to make reasonable efforts to

remove all of the grain from the con-
tainer; or otherwise fail to deliver the
grain to official personnel for official
inspection or weighing;

(3) After outbound grain has been
officially inspected or weighed under
the Act, remove grain or other materi-
al from the grain; add grain or other
material to the grain; or otherwise
alter in any manner the quality or
quantily of the grain by removing or
adding grain or other material unless
the removal or addition is physically
monitored by official personnel and is
noted by sueh personnel on the appro-
priate inspection or weight certificate:
Provided, However, that nothing (n
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this paragraph (3) shall prohibit the
routine removal of airborne dust from
the grain as specified in instructions
issued by the Service;

(4) Present or offer a portion of a
binr lot or other lot and represent that
it is the entire lot; or represent or
offer grain from one bin or lot and
represent that it is from another bin
or lot; or otherwise misrepresent in
any manner the identification or the
quantity of the grain;

(5) Present or offer a container for a
stowage examination and misrepresent:
the identification of the stowage area;
or present or offer a container that
has been treated with a material that
masks, or tends to mask, but does not
destroy an objectionable odor in the
stowage area; or otherwise mislead of-
ficial personnel in the performance of
their assigned stowage examination
duties; or

(8) Otherwise undertake any action
or engage in any practice that will bias
or destroy the accuracy of an official
inspection or an official * weighing
under the Act, except as provided for
in paragraph (a) of §§ 800.60.

§ 800.64—800.69 [Reserved]
FEEs

§B00.70 Fees for official services per-
formed by agencies.

(a) Assessment and use of fees. (1)
Fees and charges assessed by an
agency for official inspection services,
official Class X or Class Y weighing
services, or the testing of inspection
equipment. shall be reasonable and
nondiscriminatory,

(2) In the case of a State or local
governmental agency, the fees and
charges shall not be used for any pur-
pose other than to finance the cost of
the official inspection functions, the
official Class X and Class Y weighing
functions, and the inspection equip-
ment testing functions performed by
the agency, or the cost of other closely
related agricultural programs adminis-
tered by the agency.

(b) Approval required. (1) Restric-
tion, Except as provided in subpara-
graph (2) of this paragraph (b), only
fees and charges that are specifically
approved by the Service as reasonable
and nondiscriminatory may Dbe
charged by an agency.

(2) Wuiver. Fees and charges that
were in effect on the effective date of
this §800.70 shall be deemed to have
been approved by the Service. This
waiver shall not bar a later disapprov-
al by the Service upon a determination
that the fees and charges are not rea-
sonable or are discriminatory.

(¢) Reasonable fees. Fees and charges
shall be considered reasonable if they:

(1) cover the estimated total cost to
Lthe agency of (i) official inspection,
(il) official Class X or Class Y weigh-
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ing, or (iii) inspection equipment test-
ing functions; and (iv) related supervi-
sion and monitoring functions per-
formed by the agency;

(2) are reasonably consistent with
the fees and charges assessed by adja-
cent aencies for similar services; and

(3) are assessed on the basis of (i)
the average cost of performing’ the
same services at all locations served by
the agency (e.g., the average cost per
bushel, ton, hour, or carrier for per-
forming “IN" trucklot, “OUT" carlot,
or “LOCAL" binlot inspection serv-
ices) or (ii) the average cost of per-
forming like services at all locations
served by the agency (e.g., the average
cost per bushel, ton, hour, or carrier
for performing all trucklot, carlot, bar-
gelot, shiplot, binlot, or submitted
sample inspections).

(d) Nondiscriminatory fees. Fees and
charges shall be considered nondiscri-
minatory if they are assessed and col-
lected from all applicants for official
services in a fair and impartial manner
in accordance with the approved fee
schedule, Charges for time and travel
costs incurred in providing service at a
location away from the service point
may be assessed in accordance with
the approved fee schedule.

(e) Schedule of fees and charges to be
established. (1) Each agency shall es-
tablish a schedule of fees and charges
for the official services performed by
the agency. The schedule shall be in a
format approved by the Service and
shall include a fee or charge for each
kind of official service or other service,
if any, performed by the agency, in-
cluding but not limited to services (i)
performed on a regular basis or (ii) on
a contract basis (sometimes called a
guaranteed station basis).

(2) The schedule shall be published
or otherwise made available by the
agency to the users of the service.

(3) A copy of each schedule shall be
retained in accordance with § 800.152.

(1) Application for approval of fees
and charges. (1) Time requirement. An
application for approval of a fee or
charge, or a change in a fee or charge,
shall be submitted to the Service not
less than 60 days in advance of the
proposed date of the fee, charge, or
change. The Service, however, may
grant exceptions on a case-by-case
basis. Fallure to submit an application
within the prescribed time period may
be considered grounds for postpone-
ment or rejection of the request,

(2) Contents of application. Each ap-
plication shall show (i) the present fee
or charge, if any; (ii) the proposed fee
or charge, together with data showing
in detail how the proposed fee or
charge or the proposed change was de-
weloped; and (iii) the proposed date of
the fee, charge, or change.

(g) Review of application., (1) Ap-
provel action. If upon review it is

\
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found that the application and the fi-
nancial data support the fee or charge,
or support the proposed change in a
fee or charge, the application will be
marked “approved” and returned to
the agency.

(2) Dental action. If it is determined
that the application or the data do not
support the fee or charge or the pro-
posed change, approval of the applica-
tion will be withheld pending receipt
of supportive data from the agency. If
the supportive data are not submitted
within a reasonable period, as deter-
mined by the Service, the application
shall be denied. In the case of a denial
of an application, the agency shall be
nofified of the reason for denial.

(h) Failure to oblain approval or to
publish., The assessment or collection
of fees or charges that have not been
approved by the Service, or have not
been published in accordance with the
requirements of this § 800.70 shall be
deemed to be a violation of the regula-
tions.

§800.71 Fees for official services per-
formed by the Service. [Reserved]

§800.72 Explanation of Service fees lnd
additional fees.

(a) Costs included in fees. Fees for
official inspection, weighing, and relat-
ed services include: (1) the cost of per
diem or subsistence during travel and
the cost of transportation to perform
the service requested; (2) callback pay-
ments to Service employees; (3) post-
age and other delivery costs; and (4)
except as provided in subparagraph
(b)(2) of this § 800.72, the cost of certi-
fieation. The fees for official inspee-
tion services and nonregular workday
weighing services in the United States
and for nonregular workday official
inspection and weighing services in
Canada also include the cost of over-
time.

(b) Fees in addition to unit and
hourly fees. (1) Fees for standby shall
be assessed in all cases, except no fee
shall be assessed for standby per-
formed under a service contract for (i)
official weighing services in the United
States or (ii) for official inspection and
weighing services in Canada.

(2) The original and three copies of
each original, divided-lot, reinspection,
field appeal inspection, or Board
appeal inspection certificate shall be
issued to the applicant of record or to
the applicant's order. For a field
appeal inspection service or a Board
appeal inspection service, a copy of
each certificate or divided-lot certifi-
cate shall also be issued to each re-
spondent of record or to the respond-
ent’'s order. The fee for additional
copies furnished on request of an ap-
plicant or a respendent shall be $2.50
per copy.
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§800.73 Computation and payment of
Service fees; general fee information,

(a) When hourly rates begin. Hourly
rates shall begin when the Service rep-
resentative arrives at the point of serv-
ice and is available to perform service
and shall end when the representative
departs from the point of service, com-
puted to the nearest quarter hour (less
meal time, if any).

(b) Computing standby. Standby
shall be computed whenever a Service
representative: (1) has been requested
by an applicant to perform a service at
a specified time and location; (2) is on
duty and is ready to perform the serv-
ice requested; and (3) is unable to per-
form the service requested because of
a delay by the applicant for any
reason. Standby shall be computed to
the nearest quarter hour (less meal
time, if any). Standby shall not be ap-
plicable under contract services.

(c) Definitions relating to fees. The
following definitions shall apply to
terms used in §§ 800.72 and 800.73.

(1) “Regular workday"” shall mean
the hours of 6 am. to 6 p.m., local

time, any Monday, Tuesday, Wednes-

day, Thursday, or Friday, that isnot a
“holiday."

(2) “Nonregular workday” shall
mean any ‘“holiday” and any other
time that is not included in a “‘regular
workday."

(3) “Holiday” shall mean the legal
public holidays specified in paragraph
(a) of Section 6103, Title 5, of the
United States Code (5 U.S.C. 6103(a))
and any other day declared to be a
holiday by Federal statute or Execu-
tive Order. Under Section 610 and Ex-
ecutive Order No. 10357, as amended,
if the specified legal public holiday
falls on a Saturday, the preceding
Friday shall be deemed to be the holi-
day, or if the specified legal public
holiday falls on a Sunday, the follow-
ing Monday shall be deemed to be the
holiday.

(4) “Service representative” shall
mean an authorized salaried employee
of the Service; or a person licensed by
the Administrator under a contract
with the Service.

(5) “Contract service” shall mean an
inspection or weighing service per-
formed pursuant to a contract be-
tween an applicant and the Service.

(d) To whom fees are assessed. Fees
for inspection, weighing, and related
services performed by Service repre-
sentatives, including fees for standby
and fees for extra copies of certifi-
cates, shall be assessed to and paid by
the applicant for the services.

(e) Form and time of payment. Bills
for fees assessed under the regulations
for Federal inspection and weighing
services will be issued by the Service at
4-week intervals. Payment of bills
shall be made by check, draft, or
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money order payable to the Federal
Grain Inspection Service. Payment
shall be made within 30 calendar days
after the due date shown on the bill.

(f) Advance payment. If required by
the Administrator, fees shall be paid
in advance. Any fees paid in excess of
the amount due shall be refunded or
offset on future billings.

(g) Fees when an application for
service is withdrawn or service is re-
Jused. If an application for service is
withdrawn or a service is refused pur-
suant to the regulations, the person
who made the application for the serv-
ice shall pay only such expenses as
were incurred in connection with the
service prior to the withdrawal or re-
fusal.

(h) Revolving fund. Fees collected
by the Service shall be deposited in a
fund which shall be available without
fiscal year limitation for the expenses
of the Service incident to providing
services under the Act.

(1) Material error. Except as pro-
vided in § 800.72(b)(1), no fees shall be
assessed for reinspection services by
the Service, review of weighing serv-
ices, field appeal inspection services, or
Board appeal inspection services, if it
is found that there was a material
error in the inspection or weighing
services in question. A ‘“‘material
error” shall be an error in the results
of an official inspection function that
exceeds the official tolerance, or any
error in the results of an official Class
X or Class Y weighing function.

§800.74 [Reserved]
KINDs oF OFFICIAL SERVICES

£800.75 Kinds of official services; general.

For provisions on the kinds of offi-
cial inspection and weighing services
authorized by the Act, see §§800.76
and 800.77. For provisions on the
levels of official inspection and weigh-
ing services authorized by the Act, see
§§ 800.115-800.120, 800.125-800.131,
and 800.135-800.140. For provisions on
the availability of official inspection
and weighing services, and conditions
for obtaining and withholding official
inspection and weighing services, see
§8 800.45 through 800.51.

§800.76 Kinds of official inspection serv-
ices.

(a) General. The kinds of official in-
spection services available under the
Act and the basis for performing the
services are shown in paragraphs (b)
through (f) of this §800.76. If the
grain is inspected for official grade
and grading factors, or for official fac-
tors, the inspection shall be made in
accordance with the Official U.S.
Standards for Grain. If the grain is in-
spected for official criteria, the inspec-

tion shall be made in accordance with
instructions issued by the Service.

(b) Official sample-lot inspection
service. This inspection service con-
sists of official personnel (1) sampling
an identified lot of grain; (2) inspect-
ing the grain in the sample for official
grade and grading factors, or for offi-
cial factors, or for official criteria, or
any combination thereof, in accord-
ance with the regulations, the instruc-
tions, and the request for inspection;
and (3) issuing one or more official in-
spection certificates in accordance
with § 800.160.

(¢c) Warehouseman’s sample-lot in-
spection service. This inspection serv-
ice consists of (1) the sampling with an
approved diverter-type mechanical
sampler of an identified lot of grain by
a warehouse sampler; (2) the submit-
ting of the sample and a completed
sampling report on a form approved
by the Service, by or for the applicant,
to official personnel; (3) the inspecting
of the grain in the sample by official
personnel for official grade and grad-
ing factors, or for official factors, or
for official criteria, or any combina-
tion thereof in accordance with the
regulations, the instructions, and the
request for inspection; and (4) the is-
suing by official personnel of one or
more official inspection certificates in
accordance with § 800.160.

(d) Submitted sample inspection
service. This inspection service con-
sists of (1) the submitting of a clearly
identified sample of grain by or for an
applicant to any agency or field office;

. (2) the inspecting of the grain in the

sample by official personnel for offi-
cial grade and grading factors, or for
official factors, or for official criteria,
or any combination thereof, in accord-
ance with the regulations, the instruc-
tions, and the request for inspection;
and (3) issuing by official personnel of
one or more official certificates in ac-
cordance with § 800.160.

(e) Official sampling service. This
service consists of official personnel
(1) sampling an identified lot of grain;
(2) dividing the sample into two or
more representative portions, as re-
quested by the applicant, and sealing
the portions in a manner prescribed in
instructions issued by the Service; (3)
issuing an official certificate in accord-
ance with § 800.160; and (4) forwarding
the portions of the sample, together
with a copy of the certificate, in ac-
cordance with the request of the appli-
cant. -

(f) Official stowage examination
service (for fitness to load or store
grain). (1) Procedure. This service con-
sists of official personnel (i) visually
determining whether an identified
container is clean, dry, and free of
odor and infestation and is otherwise
suitable to receive or store grain, inso-
far as the suitability may affect the
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quality or condition of the grain and
(ii) issuing an official certificate in ac-
cordance with § 800.160,

(2) Requirements and restrictions.
An official stowage examination may
be obtained as a separate kind of offi-
cial inspection service, or it may be ob-
tained in conjunction with one or
more other kinds of official inspection
service. An official stowage examina-
tion and approval of the stowage space
are reguired for an official sample-lot
inspection service on (i) export grain
and (ii) other lots of outbound grain
that are officially sampled, inspected,
or Class X weighed at the time of
loading.

§ 800.77
ices.
(a) General. The kinds of officlal
welghing services available under the
Act and the basis of performing the
services are shown in paragraphs (b)
through (e) of this §800.77.

(b) Official Class X weighing service.
(1) Procedure. This service consists of
official personnel (i) physically per-
forming or completely supervising the
loading or the unloading, as applica-
ble, of an identified lot of bulk or
sacked grain; (ii) physically weighing
or completely supervising the weigh-
ing of the grain; and (iii) issuing an of-
ficial weight certificate in accordance
with § 800.160. ’

(2) Requirements and restrictions.
Official personnel must completely su-
pervise the loading, unloading, and
weighing of the grain, and the weigh-
ing must be physically performed by
approved weighers or official person-
nel.

(c) Official Class Y weighing service.
This service consists of (1) the physi-
cal weighing by approved weighers of
each identified lot of bulk or sacked
grain; (2) the recording by approved
weighers of the weight information
and the forwarding by approved
weighers of the weight information to
official personnel; (3) the partial or
complete supervision, as specified by
the Service by official personnel, of
the loading or "the unloading, the
weighing, and the recording and for-
warding of the weight information;
and (4) the issuing by official person-
nel of a weight certificate for each
identified lot of bulk or sacked grain
weighed by the approved weighers, in
accordance with § 800.160.

(d) Checkweighing service (sacked
grain). This service consists of official
personnel (1) physically obtaining or
completely supervising the obtaining
of an official weight sample; (2) phys-
cially weighing or completely supervis-
ing the physical weighing of the offi-
cial weight sample; (3) determining
the estimated total gross, tare, and net
weights, or the estimated average
gross or net weight per filled sack, in

Kinds of official weighing serv-
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accordance with the regulations, the
instructions, and the request by the
applicant; and (4) issuing an official

certificate in accordance with
§ 800.160.
(e) Checkloading service (sacked

grain). This service consists of official
personnel (1) performing a stowage ex-
amination service in accordance with
paragraph (f) of this §800.77;, (2)
counting or computing the number of
filled sacks of grain as they are loaded
aboard an identified carrier; (3) if
practicable, affixing or completely su-
pervising the affixing of door seals to
the railroad car or other carrier; and
(4) issuing an official certificate in ac-
cordance with § 800.160.

(f) Stowage examination service (for
fitness to carry grain). (1) Procedure.
This service consists of official person-
nel (i) visually determining whether
an identified carrier is suitable for car-
rying grain, insofar as the suitability
may affect the quantity of grain and
(ii) issuing an official certificate in ac-
cordance with § 800.160(b)(25).

(2) Regquirements and restrictions. A
stowage examination may be obtained
as a separate kind of official weighing
service, or it may be obtained in con-
Jjunction with one or more other kinds
of official weighing service. An official
stowage examination and approval of
the stowage space are required for an
official Class X weighing service on (i)
export grain and (ii) other lots of out-
bound grain that are officially sam-
pled, inspected, or Class X weighed at
the time of loading.

§ 800.78 Prohibited services;
services.

(a) Prohibited services. The follow-
ing services shall not be performed by
or obtained from agencies or field of-
fices: The Inspection or weighing of
grain on the basis of (1) unofficial
standards, (2) unofficial procedures,
(3) unofficial factors, or (4) unofficial
criteria.

(b) Restricted services. (1) Not stand-
ardized grain. If an inspection or
weighing service is requested under
the Act on a sample or a lot of grain
that does not meet the requirements
for that grain as set forth in the Offi-
cial U.8, Standards for Grain, an offi-
cial inspection certificate showing the
statement “Not Standardized Grain”
shall be issued by official personnel in
accordance with instructions issued by
the Service,

(2) Grain screenings. The inspection
or weighing of grain screenings may be
obtained from field offices in accord-
ance with instructions issued by the
Service and may be available from
agencies.

restricted
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§ 800.79 [Reserved]
INSPECTION METHODS AND PROCEDURES

§ 800.80 Objective of inspection services.

(a) Objective. The objective of the
official inspection service is to provide,
upon request, impartial and accurate
information about grain quality and
grain containers in a timely and effi-
cient manner so that grain may be
marketed in an orderly and timely
manner and trading in grain may be
facilitated.

(b) Definitions. For the purpose of
this §800.80, unless the context re-
quires otherwise, the following terms
shall be construed, respectively, to
have the meanings given them below.

(1) Impartial information. Inspec-
tion information shall be considered
“impartial” if the information is devel-
oped independently by official person-
nel or, if it is not, the inspection certif-
icate clearly indicates that fact.

(2) Accurate information. Inspection
information shall be considered ‘“‘accu-
rate’” if the information (i) is repeat-
able within expected variations set
forth in instructions issued by the
Service; (i) is developed in accordance
with the methods and procedures pre-
scribed in §800.81; and (iii) truly re-
flects the quality of the grain, or the
fitness of the container, at the time
the information was developed.

§800.81 Methods and order of performing
official inspection services,

(a) Methods. (1) General. All sam-
pling, testing, grading, stowage exami-
nation, and other official inspection
services performed under the Act shall
be performed in accordance with the
methods and procedures prescribed in
the regulations and instructions issued
by, or approved in specific cases by,
the Service.

(2) Lot inspection services. Determi-
nations that are based on a sampling
and examination of the grain in a lot
shall be based on a proportionate or
random sampling and examination of
the grain in the entire lot, except as
provided in §800.85¢(f) or (g), and an
accurate analysis of the grain in the
samples.

(3) Stowage examination service. De-
terminations that are based on an ex-
amination of a carrier or container, or
a stowage area in a carrier or contain-
er, shall be based on a thorough and
accurate examination of the carrier,
container, or stowage area in accord-
ance with such procedures as may be
prescribed in instructions issued by, or
approved in specific cases by, the Serv-
ice.

(4) Submitled sample inspection
service. The analysis of the grain in a
submitted sample shall be of sufficient
size as prescribed in instructions
issued by the Service, to enable official
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personnel to perform an accurate anal-
ysis for complete grade, If an accurate
analysis cannot be made because of an
inadequate sample size or other condi-
tions, the inspection request shall be
dismissed, or a partial inspection cer-
tificate shall be issued, in accordance
with instructions issued by the Serv-
ice.

(5) Reinspection and appeal inspec-
tion service. Determinations in a rein-
spection service, a field appeal inspec-
tion service, or a Board appeal inspec-
tion service shall be based on an inde-
pendent and accurate redetermination
of the official grade information, the
official factor information, or other in-
formation consistent with the scope of
the original inspection service. The re-
sults of previous determinations shall
not be used in making and recording
the initial redetermination in a rein-
spection service, field appeal inspec-
tion service, or Board appeal inspec-
tion service but shall be considered in
verifying the accuracy of the redeter-
mination and shall be used in applying
the statistical tolerances provided for
in §§ 800.129 and 800.139.

(b) Order of service. Official inspec-
tion services shall be performed inso-
far as consistent with good manage-
ment in the order in which the request
for the services is received. Precedence
shall be given when necessary for the
mandatory inspections specified in
Section 5 of the Act. Precedence may
be given to other kinds of inspection
services under the Act with the ap-
proval of the Service.

(¢) Recording receipt of documents.
Each document submitted by or for an
applicant for inspection service shall
be promptly stamped or similarly
marked by the agency, field office, or
Board of Appeals and Review, as appli-
cable, to show the date the document
was received.

(d) Conflicts of interest. No official
personnel shall perform or participate
in performing an official inspection
service on grain, or on a grain contain-
er, in which they have a direct or indi-
rect financial interest. (For other re-
strictions on official personnel, see
§§ 800.187 and 800.188.)

(e) Certificale required. As required
by § 800.160, an official inspection cer-
tificate shall be issued for each official
inspection service performed under
the Act.

§ 800.82 Sample requirements; general.

(a) Samples for lot inspeclion serv-
ices, (1) Original lot inspection serv-
ice. To be considered official for origi-
nal lot inspection purposes, a sample
must be (i) physically obtained from
the grain in the lot that is represented
by the sample; (ii) obtained by a li-
censed or authorized person; (iii) rep-
resentative of the grain in the lot, as
specified in paragraph (b) of this
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§ 800.82; (iv) protected from manipula-
tion, substitution, and Iimproper or
careless handling, as specified in para-
graph (c¢) of this § 800.82; and (v) ob-
tained within prescribed geographical
boundaries, as specified in paragraph
(d) of this §800.82. Warehouseman's
samples, submitted samples, and other
samples that do not meet the require-
ments of this paragraph (a) are not
considered official samples.

(2) Lot reinspection service per-
Jormed by agency. To be considered of-
ficial for a lot reinspection service per-
formed by an agency, a sample, includ-
ing an official file sample, must (i) be
obtained by official personnel and (ii)
otherwise meet the requirements of
clauses (i) through (v) in subpara-
graph (1) of this paragraph (a).

(3) Lot reinspection service and
appeal lot inspeclion service per-
Jormed by the Service. To be consid-
ered official for a lot reinspection serv-
ice, a field appeal lot inspection serv-
ice, or a Board appeal lot inspection
service performed by the Service, a
sample, other than an official file
sample, must (i) be obtained by an au-
thorized employee of the Service or a
licensed sampler, other than an em-
ployee of an agency and (ii) otherwise
meet the requirements of clauses (i)
through (v) in subparagraph (1) of
this paragraph (a).

(4) Mandatory inspections. Samples
for the inspections specified in Section
5 of the Act may not be obtained by
warehouse samplers or any person
other than official personnel.

(b) Representative sample. No
sample shall be deemed respresenta-
tive of a lot of grain unless the sample
(1) is of the size prescribed in instruc-
tions issued by the Service and (2) has
been obtained, handled, and submitted
in accordance with procedures pre-
scribed in instructions issued by, or ap-
proved in specific cases by, the Serv-
ice. A sample which fails to meet the
requirements of this paragraph (b)
may, upon request of the applicant, be
inspected as a submitted sample, in ac-
cordance with § 800.76(d).

(¢) Protecting samples. (1) Official
samples. Official agencies, field of-
fices, the Board of Appeals and
Review, official personnel, and other
persons employed by or assigned to of-
ficial agencies, field offices, or the
Board of Appeals and Review shall
protect official samples form manipu-
lation, substitution, and improper and
careless handling which might deprive
the samples of their representative-
ness from the time of sampling until
the inspection services are completed
and the file samples have been dis-
carded.

(2) Warehouseman’s samples and
submitted samples. Official agencies;
field officies; the board of Appeals and
Review; official personnel; and other

persons employed by or assigned to of-
ficial agencies, field officies, or the
Board of Appeals and Review shall
protect warehouseman’s samples and
submitted samples from manipulation,
substitution, or improper or careless
handling which might change the
physical or chemical properties of the
grain in the samples from the time the
samples are received by the official
agencies, field offices, or the Board of
Appeals and Review until the inspec-
tion services are completed and the
file samples have been discarded.

(d) Restriction on official sampling.
No official agency or field office shall
perform an original lot inspection
service or a lot reinspection service on
an official sample or a warehouse-
man's sample unless the grain from
which the sample was obtained was
physicaly located within the area of
respensibility assigned to the agency
or field office at the time the sample
was obtained. Upon request and the
showing of need, the Administrator
may grant an exception to this rule on
a case-by-case basis. Information on
the exceptions may be obtained in ac-
cordance with § 800.10.

(e) Disposition of samples. (1) Excess
grain. In sampling grain in lots, any
grain that is obtained in excess of the
quantity (i) specified in the instruec-
tions or approved in specific cases by
the service for official samples for the
requested inspection service, (ii)
needed for the file samples prescribed
by § 800.154(b)(4), and (iii) needed for
samples requested by interested per-
sons shall be returned to the lot from
which the excess grain was obtained
or to the owner of the lot or to his des-
ignated agent.

(2) Inspection samples. Inspection
samples shall, after they have served
their intended purpose, be disposed of
as follows:

(i) Samples which contain toxic sub-
stances or materials shall be kept out
of food and feed channels.

(il) Samples obtained by, for, or sub-
mitted to agenices may be returned,
upon request of the applicant, to the
applicant or to the applicant’s order at
the applicant’s expense, or may be
sold, donated, destroyed, or otherwise
disposed of by such agencies. A com-
plete and accurate record of the dispo-
gition shall be maintained by each
agency as prescribed in § 800.150¢c).

(iii) Samples obtained by, for, or sub-
mitted to field offices or the Board of
Appeals and Review shall become the
property of the Service and may be
disposed of in accordance with proce-
dures prescribed in instructions issued
by the Service.

§ 800.83 Sampling provisions by level of
service.

(a) Original inspection services. (1)
Lot inspection services. Each original
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inspection service to determine the
kind, class, grade, quality, or condition
of a lot of grain shall be made on the
basis of one or more samples obtained
from the grain in the lot. In the case
of an official sample-lot inspection
service, the samples must be obtained
and sent to the appropriate agency or
field office by official personnel. In
the case of a warehouseman's sample-
lot inspection service, the samples
must be obtained and sent to the ap-
propriate agency or field office by a
warehouse sampler.

(2) Submitted sample services. Each
original submitted sample inspection
service to determine the kind, class,
grade, quality, or condition of a
sample of grain shall be made on the
basis of the grain in the sample as sub-
mitted for inspection.

(b) Reinspection services and field
appeal inspection services. (1) Lot in-
spection services. Each reinspection
service and each field appeal inspec-
tion service to determine the kind,
type, class, quality, or condition of the
grain in a lot shall be made on the
basis of the most representative offi-
cial samples available or that can be
obtained at the time of the reinspec-
tion service or the field appeal inspec-
tion service. In performing reinspec-
tion and appeal inspection services, (i)
a sample obtained with a probe shall
generally be considered the most
timely and the most respresentative
with respect to heating, musty, sour,
insect infestation, and other condition
and odor factors and (ii) a sample ob-
tained with an approved diverter-type
mechanical sampler or with a pelican
sampler shall generally be considered
the most representative with respect
to quality factors and official criteria.
The determination as to which sam-
ples shall be deemed most representa-
tive shall be made by the official per-
sonnel performing the reinspection
service or the field appeal inspection
service if it is practicable to obtain
new samples and new samples would
generally be deemed more representa-
tive of the grain.

(2) Warehouseman’s sample services.
Each reinspection service and each
field appeal inspection service to de-
termine the kind, class, grade, quality,
or condition of the grain in a warehou-
seman’s sample shall be made on the
basis of the relevant official file
sample,

(3) Submitted sample services. Each
reinspection service and each field
appeal inspection service to determine
the kind, class, grade, quality, or con-
dition of the grain in a submitted
sample shall be made on the basis of
the relevant official.file sample,

(c) Board appeal inspection services.
Each Board appeal inspection service
performed to determine the kind,
class, grade, quality, or condition of
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the grain in a lot, or a warehouseman's
sample, or a submitted sample shall be
made on the basis of the relevant file
samples.

(d) Use of file samples. (1) Require-
ments for use. File samples that are re-
tained by agencies and field offices in
accordance with the regulations and
the procedures prescribed in instruc-
tions, or approved in specific cases by
the Service, may be deemed repre-
sentative for reinspection services,
field appeal inspection services, and
Board appeal inspection services, sub-
ject to the following conditions: (i) the
file samples must have remained at all
times in the custody and control of
the agency or the field office that per-
formed the inspection service; and (ii)
the official personnel who performed
the inspection service in question, and
the official personnel who are to per-
form the reinspection service, the field
appeal inspection service, or the Board
appeal inspection service must believe
the samples were representative of the
grain at the time of the inspection
service in question and that the qual-
ity or condition of the grain in the
samples has not changed since the
time of the inspection service in ques-
tion.

(2) Certificate statement. When a
reinspection service, a field appeal in-
spection service, or a Board appeal in-
spection service is based, in whole or
in part, on a file sample, the certifi-
cate for the reinspection service, the
field appeal inspection service, and the
Board appeal inspection service shall
show the statement “Results based on
official file sample.”

§800.84 Sampling provisions by kind of
movement,

(a) “IN” movements. (1) Bulk cargo
shipments. Nole: For effective date,
see paragraph (e) of this §800.84.
Except as may be approved by the Ad-
ministrator on a shipment-by-ship-
ment basis in an emergency, each lot
inspection for official grade, official
factor, or official criteria on an “IN"
or an enroute cargo shipment of bulk
grain (see § 800.16(b)(8)) shall be based
on samples obtained from the grain (i)
as the grain is being unloaded from
the carrier, (ii) immediately after the
initial elevation and as near as neces-
sary to initial elevation to obtain a
representative sample and to protect
the grain flow, and (iii) by means of
diverter-type mechanical samplers ap-
proved by and operated in accordance
with instructions issued by the Serv-
ice: Provided, That nothing in this
subparagraph (a)(1) shall preclude the
applicant from requesting that official
personnel determine the condition,
prior to unloading, on the basis of a
probe sample. For the purpose of this
subparagraph (a)(1l), the condition
shall be deemed to include only the
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factors heating, musty, sour, and wee-
vily. Information on exceptions to
these provisions may be obtained in
accordance with § 800.10.

(2) Other movements. Each lot in-
spection on an “IN” or an enroute
movement of grain (see
§ 800.161(b)(8)) other than a bulk
cargo movement shall be based on offi-
cial samples obtained while the grain
is at rest in the container, or during
unloading, or after unloading, and im-
mediately after the initial elevation, in
accordance with procedures prescribed
in instructions issued by, or approved
in specific cases by, the Service.

(b) “OUT” movements (export and
cargo movements). (1) Bulk grain.
Note: For effective date, see paragraph
(e) of this § 800.84. Except as may be
approved by the Administrator on a
shipment-by-shipment basis in an
emergency, each lot inspection for of-
ficial grade, official factor, or official
criteria on an export shipment or an
“OUT"” cargo shipment of bulk grain
(see §800.161(b)(8)) shall be based on
samples obtained (i) from the grain as
the grain is being loaded aboard the
final carrier; (ii) after the final eleva-
tion of the grain prior to loading and
as near to the final loading spout as is
physically practicable (unless repre-
sentative samples can be obtained
before the grain reaches the final
loading spout); and (iii) by means of
diverter-type mechanical samplers ap-
proved by and operated in accordance
with instructions issued by the Serv-
ice: Provided, That nothing in this
subparagraph (b)(1) shall preclude the
applicant from requesting that official
personnel determine the condition on
cargo shipments (except ships) after
loading, on the basis of a probe
sample. For the purpose of this sub-
paragraph (b)(1), condition shall be
deemed to include only the factors
heating, musty, sour, and weevily. An
official certificate shall be issued in ac-
cordance with §800.160 showing the
results of the condition examination.
However, the certificate for the condi-
tion examination shall not supersede
any outstanding certificate. Informa-
tion on exceptions to these provisions
may be obtained in accordance with
§ 800.10.

(2) Sacked grain. Except as may be
approved by the Administrator on a
shipment-by-shipment basis in an
emergency, each lot of sacked export
and sacked cargo grain shall be sam-
pled in accordanee with the provisions
of §800.18 and instructions issued by,
or approved in specific cases by, the
Service.

(¢) “OUT" movements (other than
export and cargo movements). Each
lot inspection on an "OUT' movement
of grain (see §800.161(b)8)) other
than export and cargo movements
shall be based on official samples ob-
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tained (1) from the grain as the grain
is being loaded aboard a carrier or (2)
while the grain is at rest in the carrier,
in accordance with procedures pre-
scribed in instructions issued by, or ap-
proved in specific cases by, the Serv-
ice.

(d) “LOCAL” inspection. Each lot in-
spection on a “LOCAL"” movement of
grain (see §800.161(b)(8)) shall be
based on official samples obtained
while the grain is at rest in the con-
tainer, or during unloading, or while
the grain is being transferred, in ac-
cordance with procedures prescribed
in instructions issued by, or otherwise
approved in specific cases by, the Serv-
ice.

(e) Time requirements for installing
samplers. The provision of subpara-
graphs (a)1) and (b)(1) of this § 800.84
will require the installation or reloca-
tion by certain elevators of diverter-
type mechanical samplers. Although
provision is made for granting excep-
tions to the reguirement on an emer-
gency basis, each elevator that desires
official inspection services should
review its operations and, as needed,
install or relocate diverter-type me-
chanieal samplers as soon as practica-
ble. Where installation or relocation is
required, the final date for submitting
plans to the service for the installation
and relocation of the samplers shall be
January 1, 1980, and the final date for
completing the installation or reloca-
tion shall be January 1, 1981.

§ 800.85 Inspection of grain in land carri-
ers and barges in single lots,

(a) General. The lot inspection of
bulk or sacked grain loaded aboard, or
being loaded aboard, or discharged
from a single truck, trailer, truck/
trailer combination, railroad car, river
barge (including barges designed to be
loaded aboard oceangoing ships or
oceangoing barges), or bay boats, and
grain in a bin, warehouse, or similar
container (excluding ships and ocean-
going barges) shall be conducted in ac-
cordance with the provisions in this
§ 800.85 and such procedures as may
be preseribed in instructions issued by,
or approved in specific cases, by the
Service.

(b) Single and multiple grade proce-
dure. (1) Single grade. If the grain in a
container is offered for official inspec-
tion as one lot and the grain is found
to be uniform in condition, the grain
shall be sampled, inspected, graded,
and certificated as one lot. For the
purpose of this paragraph (b), condi-
tion shall be deemed to include only
the factors heating, musty, and sour.

(2) Multiple grade. If the grain in a
container is offered for official inspec-
tion as one lot and the grain is found
to be not uniform in condition by
reason of the presence therein of por-
tions of grain which are heating,
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musty, or sour, the grain in each por-
tion shall be sampled, inspected, and
graded separately, but the results
shall be shown on one certificate. The
certificate shall show the approximate
quantity or weight of each portion,
the location of each portion in the
container, and the grade of the grain
in each portion, in accordance with
procedures prescribed in the instruc-
tions issued by, or approved in specific
cases by, the Service.

(3) Weevily grade. If any portion of
the grain in a lot is found to be “wee-
vily,” as defined in the Official U.S.
Standards for Grain, the entire lot
shall be graded “weevily."”

(c) One certificale per container; ex-
ceptions. Except as provided in this
paragraph (c), one official certificate
shall be issued for the inspection of
the grain in each truck, trailer, rail-
road car, barge, or similarly sized car-
rier or container. The requirements of
this paragraph (c) shall not be applica-
ble to (1) grain inspected in a com-
bined lot under § 800.86 or (2) grain in-
spected under paragraph (d) of this
§ 800.85.

(d) Bulkhead lots. If the grain in a
carrier is offered for inspection service
as two or more lots and the lots are
separated by bulkheads or other parti-
tions, the grain in each lot shall be
sampled, inspected, and graded as a
separate lot in accordance with para-
graphs (a) and (b) of this § 800.85. An
official certificate shall be issued for
each lot inspected. Each certificate
shall show the term “Bulkhead lot,”
the approximate quantity or weight of
the grain in the lot, the location of the
lot in the carrier, and the grades of
the grain in the lot in accordance with
procedures prescribed in instructions
issued by, or approved in specific cases
by, the Service.

(e) Boltom nol sampled. If bulk
grain offered for inspection service is
at rest in a container and is fully ac-
cessible for sampling in an approved
manner, except that the grain is in
such a condition or of such depth that
the bottom of the container is not
reached with each probe, the grain
shall be sampled as thoroughly as pos-
sible with a probe approved by the
Service. The grain in the resulting
samples shall be inspected, graded,
and certificated in accordance with
the provisions of paragraphs (a)
through (d) of this §800.85, except
that each certificate shall show the
following completed statement: “Top

feet sampled. Bottom not
sampled.” A “Bottom not sampled” in-
spection does not meet the mandatory
inspection requirements of Section 5
of the Act, :

(6] Partial inspection—heavily
loaded. (1) General. 1f bulk or sacked
grain is (i) offered for inspection at
rest in a container and is loaded in

such a manner that it is possible to
secure only door probe, shallow probe,
door-sack probe, or surface-sack probe
samples of, the lot or (ii) the grain is
not trimmed or does not otherwise
have a reasonably level surface, the
container shall be considered to be
“heavily loaded.” If the request is for
the inspection of an “IN” or “LOCAL"
movement of grain, a partial inspec-
tion shall be made. If the request is
for the inspection of an “OUT" move-
ment of grain, the request shall be dis-
missed in accordance with
§ 800.48(a)(4).

(2) Certification procedure. If a par-
tial inspection is made, the grain shall
be sampled as throughly as possible
with a probe approved by the Service
and shall be inspected, graded, and
certificated in accordance with the
provisions of paragraphs (a) through
(d) of this § 800.85, except that a “par-
tial inspection—heavily loaded"” certifi-
cate shall be issued. The certificate
shall show the statement “Partial in-
spection—heavily loaded,” in the space
provided for remarks. The type of
samples that were obtained shall be
described in terms of “door probe,”
“shallow probe,” “door-sack probe,” or
“surface-sack probe” samples, as ap-
propriate. In the case of sacked grain,
the approximate number of sacks ac-
cessible for sampling shall be stated.

(3) Reinspection and appeal inspec-
tion procedure. A request for a rein-
spection service or a field appeal in-
spection service on grain in a contain-
er that is certificated as “partial in-
spection—heavily loaded” shall be dis-
missed in accordance with
§ 800.48(a)(4) unless the grain is found
to be fully accessible for sampling.

(4) Definitions. For the purpose of
this paragraph (f), the following terms
shall be construed as shown below:

(i) Door-probe sample. A sample
taken with an approved bulk-grain
probe from a lot of bulk grain that is
loaded so close to the top of the carri-
er that it is possible to insert the
probe only in the grain in the vicinity
of the tailgate or hatch of the truck or
trailer, the door or hatch of the rail-
road car, the hatch of the barge, or in
a similarly restricted opening or area
in the carrier in which the grain is lo-
cated.

(il) Shallow-probe sample. A sample
taken with an approved bulk grain
probe from a lot of bulk grain that is
loaded so close to the top of the carri-
er that it is possible to insert the
probe in the grain at the prescribed lo-
cations, but only at an angle greater or
more obtuse from the vertical than
the angle prescribed in the instruc-
tions issued by the Service.

(iil) Door-sack probe sample. A
sample taken with an approved sack
grain probe from a lot of sacked grain
that is loaded so close to the top of the
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carrier that it is possible to insert the
probe only in the grain in the sacks in
the vicinity of the tailgate or hatch of
the truck or trailer, the door or hatch
of the railroad car, the hatch of the
barge, or in a similarly restricted open-
ing or area in the carrier in which the
sacks are located.

(iv) Surface-sack probe sample. A
sample taken with an approved sack-
grain probe from a lot of sacked grain
that is so loaded or placed that it is
possible to insert the probe only in the
grain in the sacks in the upper por-
tion, sides, or ends of the lot.

(5) Restriction. No “partial inspec-
tion—heavily loaded” inspection certif-
icate shall be issued for any inspection
other than the inspections described
in this paragraph (f) and
§§ 800.86(i)(2) and 800.87(i)(3).

(g) Part-lots. (1) General. If a por-
tion of the grain in a container is re-
moved, the grain that is removed and
the grain remaining in the container
shall, for the purpose of the regula-
tions, be considered separate lots. If an
inspection service is requested on
either portion, the grain shall be sam-
pled, inspected, graded, and certificat-
ed in accordance with paragraphs (a)
through (e) of this §800.85, except
that a “part-lot” inspection certificate
shall be issued.

(2) Grain remaining in carrier. The
certificate for the grain remaining in
the carrier shall show (i) the following
completed statement “Partly unload-
ed; results based on portion remaining
in (show carrier identification),” (ii)
the term “Part-lot” following the
quantity information, (iii) the identifi-
cation of the carrier or container, and
(iv) the estimated size and location of
the part-lot substantially as follows:
“Est. % Car, Brake End.”

(3) Grain unloaded from carrier. If
the grain is sampled by official person-
nel as the grain is unloaded from the
carrier, the certificate for the grain
that is unloaded shall show the com-
pleted statements (i) “Part-lot; results
based on portion removed from (show
carrier identification)” and (ii) the
term “Part-lot” following the quantity
information. If the grain is not sam-
pled by official personnel as the grain
is unloaded from the carrier or con-
tainer, the certificate may, upon re-
quest of the applicant, show a com-
pleted statement such as “Applicant
states grain is ex-car " or “Ap-
plicant states grain is ex-barge
" as applicable; but the certificate
shall not otherwise show a carrier or
container identification, or the term
“Part-lot.”

(h) Identification for compartment-
ed cars. The identification for a part
of a compartmented railroad car shall,
in the absence of readily visible mark-
ings on the car, be stated in terms of
the location of the grain in a compart-

PROPOSED RULES

ment or bay, with the first bay at the
brake end of the car being identified
as B-1, and the remaining compart-
ments -or bays being numbered con-
secutively towards the no-brake end of
the car.

§ 800.86 Inspection of grain in combined
lots.

(a) General. The inspection for
grade of bulk or sacked grain loaded
aboard, or being loaded aboard, or dis-
charged from two or more carriers as a
combined lot shall be in accordance
with the provisions of this § 800.86 and
such procedures as may be prescribed
in instructions issued by, or approved
in specific cases by, the Service.

(b) Definitions. For purposes of this
§ 800.86, unless the context requires
otherwise, the following terms shall be
construed as shown below:

(1) Combined lot. Grain loaded
aboard, or being loaded aboard, or dis-
charged from two or more carriers (in-
cluding barges designed for loading
aboard a ship) and grain in two or
more lots loaded aboard a ship.

(2) Contract grade (contract qual-
ity). The official grade, official factors,
and official criteria specified in the
sale or purchase confirmation or sale
or purchase contract for the grain; or
if there is no sale or purchase confir-
mation or sale or purchase contract,
the official grade, official factors, and
official criteria specified by the appli-
cant for inspection.

(3) Equivalent of one or more grades.
A quality difference involving special
grades, dockage, official factors, and
official criteria that is deemed equal
by the Service to a difference of one or
more grades as prescribed in instruc-
tions issued by, or approved in specific
cases by, the Service.

(4) Material portion. A portion that
is considered significant under a sam-
pling plan prescribed in instructions
issued by, or approved in specific cases
by, the Service. If an applicant has
been informed by official personnel or
otherwise knows the quality of grain
prior to the loading of the grain in a
combined lot, any portion of grain
that is offgrade by one or more grades
or the equivalent of one or more
grades shall be deemed to be a materi-
al portion.

(5) Reasonably continuous oper-
ation. In a given location, a loading or
unloading operation that does not in-
clude inactive intervals in excess of 88
consecutive hours.

(6) Uniform in quality. A lot of grain
in which no material portion is off-
grade by one or more grades or the
equivalent of one or more grades.

(c) Application procedure. (a) For in-
spection during loading, or unloading,
or at rest. Applications for the inspec-
tion of grain in a combined lot that is
to be inspected during loading, or un-
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loading, or at rest shall (i) be filed in
accordance with § 800.116(d); (ii) show
the estimated quantity of grain that is
to be certificated as one lot; (iii) show
the contract grade for the grain; (iv)
identify each truck, trailer, railroad
car, barge, or other carrier in which
the grain is being loaded or from
which the grain is being unloaded.

(2) For inspection recertificalion
service. Applications for the recertifi-
cation of grain in lots that have been
inspected and certificated as single
lots shall (i) be filed within a reason-
able time, not to exceed 2 business
days after the latest inspection date of
the individual lots and (ii) show the in-
formation specified in subparagraph
(1) of this paragraph (c). For recertifi-
cation provisions, see subparagraph (i)
(5) of this § 800.86. 8

(d) Inspection procedure; general. (1)
Inspection during loading, or unload-
ing, or at rest. Grain in land carriers
and barges that is to be inspected as a
combined lot during loading, or during
unloading, or at rest shall be inspected
in accordance with the following pro-
cedure: (i) the grain must be sampled
in one location in one reasonably con-
tinuous operation; (ii) representative
samples must be obtained from the
grain in each truck, trailer, railroad
car, barge, or other carrier, unless oth-
erwise specified in instructions issued
by, or approved in specific cases by,
the Service; and (iii) the grain loaded
into, or unloaded from, or at rest in
each carrier or container must be in-
spected and graded in accordance with
the procedures prescribed in instruc-
tions issued by, or approved in specific
cases by, the Service.

(2) Inspection recertification service.
Grain that has been inspected and cer-
tificated as single lots may be recertifi-
cated as a combined lot in accordance
with the following procedure: (i) the
grain in each eomponent lot must
have been sampled in one location in
one reasonably continuous operation;
(ii) the originals of the official inspec-
tion certificates issued for the compo-
nent lots must be surrendered to the
appropriate agency or field office; (iii)
representative file samples of the com-
ponent lots must be available; (iv) the
grain in the component lots must be of
one grade and quality; and (v) the offi-
cial personnel who issued the inspec-
tion certificates for the component
lots and the official personnel who
issued the inspection certificates for
the combined lot must believe that the
samples that were used as a basis for
the component inspections were repre-
sentative of the grain at the time of
the inspections, that the quality or
condition of the grain in the samples
has not changed since the time of the
component inspections, and that the
quality or condition of the grain meets
the uniformity requirements of the in-
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spection plan for grain in combined
lots.

(e) Weighled average. The official
factor information and official criteria
information shown on certificates for
grain in a combined lot shall, subject
to the provisions of subparagraphs (f)
through (h) of this §800.86, be based
on the weighted averages of the analy-
sis of the sublots in the lot and shall
be determined in accordance with
instructions issued by, or approved in
specific cases by, the Service.

f) “Weevily” grain. If the grain in a
combined lot is offered for inspection
as it is being loaded aboard the carri-
ers for the lot and the grain, or a por-
tion of the grain, is found to grade
“weevily” because of insect infesta-
tion, the applicant shall be promptly
notified and may exercise those op-
tions specified in instructions issued
by the Service.

(g) Grain uniform in quality. The
grain in each combined lot offered for
inspection shall be sampled in a con-
tinuous manner and the resulting sam-
ples examined for uniformity of qual-
ity. If the grain in the samples is
found to be uniform in quality and the
grain in the carriers is loaded aboard
or is unloaded from the carriers in a
reasonably continuous operation, the
grain in the lot shall be inspected,
graded, and certificated as one lot.
(The requirements of this paragraph
(g) and paragraph (d) of this §800.86
with respect to reasonably continuous
loading or unloading shall not apply to
grain which is at rest in carriers when
the grain is offered for inspection.)

(h) Grain not uniform in quality. If
the grain in a combined lot is found to
be not uniform in quality or if the
grain is not loaded or unloaded in a
reasonably continuous operation, the
grain in each portion, and the grain
which is loaded or unloaded at differ-
ent times, shall be sampled, inspected,
graded, and certificated as separate
lots.

(i) Special certification procedures.
(1) Grain not uniform in quality. If
the grain in'a combined lot is found to
be not uniform in quality under para-
graph (h) of this §800.86, the inspec-
tion certificate for each portion of dif-
ferent quality shall show (i) the grade,
identification, and approximate quan-
tity of the grain and (ii) such other in-
formation as may be required by the
instructions issued by, or approved in
specific cases by, the Service,

(2) Partial inspection. If an inbound
movement of bulk or sacked grain is
offered for inspection as a combined
lot as the grain is at rest in the carri-
ers and the grain is not fully accessible
for sampling in a manner prescribed in
instructions issued by the Service, a
“partial inspection—heavily loaded”
certificate shall be issued. Such certifi-
cation shall be deemed not to meet the
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mandatery inspection requirements of
Section 5 of the Act. (If a partial in-
spection service is requested on an out-
bound movement of grain in a com-
bined lot, the request shall be dis-
missed in accordance with
§ 800.48(a)(4) on the ground a repre-
sentative sample cannot be obtained.)

(3) Official mark. If the grain in a
combined lot is inspected for grade as
the grain is being loaded aboard the
carriers for the lot, upon request by
the applicant, the following mark
shall be shown on the inspection cer-
tificate: “Loaded under continuous of-
ficial inspection” or, when applicable,
“Loaded under continuous official in-
spection and weighing.” (See § 800.57.)

(4) Combined-lot certification; gener-
al. BEach certificate for a combined-lot
inspection service shall show the iden-
tification for the “Combined lot” or,
at the request of the applicant, the
identification of each carrier in the
combined lot. If the identification of
each carrier is not shown, the state-
ment “Carrier identification available
on official inspection lot” shall be
shown on the inspection certificate in
the space provided for remarks. The
identification and the seal informa-
tion, if any, for the carriers may be
shown on the reverse side of the in-
spection certificate, provided the
statement “See reverse side” is shown
on the face of the certificate in the
space provided for remarks.

(5) Inspection recertification service.
(For provisions on applying for an in-
spection recertification service, see
subparagraph (¢)(2) of this § 800.86.) If
the request for a combined-lot inspec-
tion service Is filed after the grain in
the component lots has been inspected
and certificated, the combined-lot in-
spection certificate shall show:

(i) The date of inspection of the
grain in the combined lot (if the com-
ponent lots were inspected on differ-
ent dates, the latest of the dates shall
be shown);

(i) A serial number other than the
serial numbers of the inspection certi-
ficates that are to be superseded;

(iii) The location of the grain, if at
rest, or the names or warehouses from
which or into which the grain in the
combined lot was loaded or unloaded;

(iv) A statement showing the ap-
proximate quantity of grain in the
combined lot;

(v) A completed statement showing
the identification of any superseded
certificates as follows: “This Com-
bined-Lot certificate supersedes certi-
ficates Nos. g dated
' (The numbers
shown in the statement shall in all the
cases include the lettered prefix); and

(vi) If, at the time of issuing the
combined-lot inspection certificate,
the superseded certificates are not in
the custody of the applicable agency

or field office, the statement “The su-
perseded certificates identified herein
have not been surrendered” shall be
clearly shown in the space provided
for remarks, beneath the statement
identifying the superseded certificates.

If the superseded certificates are in
the custody of the applicable agency
or field office, the superseded certifi-
cates shall be marked “Void” in a clear
and conspicuous manner. Official per-
sonnel shall exercise such other pre-
cautions as may be found necessary to
prevent the fraudulent or unathorized
use of the superseded certificates.

(}) Further combining. After a com-
bined-lot inspection certificate has
been issued in accordance with this
§ 800.86, there shall be no further com-
bining and no dividing of the certifi-
cate at a later date.

(k) Limitation. No combined-lot in-
spection certificate shall be issued (1)
for any inspection service other than
as described in this §800.86 or (2)
which shows a quantity of grain in
excess of the guantity in the individu-
al lots.

(1) Reinspection service and appeal
inspection service on combined lots. A
reinspection service or an appeal in-
spection service may be obtained on a
combined lot or one or more sublots in
a combined lot in accordance with
§§ 800.125 through 800.130 and 800.135
through 800.140.

(m) Otkher certification require-
ments. For additional provisions gov-
erning the certification of grain in
combined lots, see §800.160 through
800.162.

§800.87 Inspection of shiplot grain in
single lots.

(a) General. The inspection for
grade of bulk or sacked grain loaded
aboard, or being loaded aboard, or un-
loaded from a ship as a single lot shall
be in accordance with the provisions
of this § 800.87 and such procedures as
may be prescribed in instructions
issued by, or approved in specific cases
by, the Service.

(b) Definitions. For the purposes of
this §800.87 unless the context re-
quires otherwise, the following terms
shall be construed, respectively, to
have the meanings given for them in
§ 800.86(b):

Combined lot

Contract grade (contract quality)
Equivalent of one or more grades
Material portion

Reasonably continuous operation
Uniform in quality

The term “shiplot grain” shall mean
grain loaded aboard, or being loaded
aboard, or discharged from cceangoing
vessels, including barges, lake vessels,
and other vessels of similar or large
capacity.

(c) Application procedure. Applica-
tions for the inspection of shiplot
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grain that is to be inspected during
loading, or unloading, or at rest as a
single lot shall (1) be filed in accord-
ance with § 800.116(d); (2) show the es-
timated quantity of grain that is to be
certificated as one lot; (3) show the
contract grade for the grain; and (4)
identify the carrier and the stowage
area in which the grain is being
loaded, or from which the grain is
being unloaded, or in which the grain
is at rest.

(d) Inspection procedure; general.
Shiplot grain that is to be inspected as
a single lot during loading, or during
unloading, or at rest shall be inspected
in accordance with the following pro-
cedure: (1) the grain must be sampled
in one inspection location in one rea-
sonably continuous operation; (2) rep-
resentative samples must be obtained
from the grain in each portion that is
submitted for inspection as a lot
unless otherwise specified in instruc-
tions issued by, or approved in specific
cases by, the Service; and (3) the grain
loaded into or unloaded from, or at
rest in each lot must be inspected and
graded in accordance with the proce-
dures prescribed in instructions issued
by, or approved in specific cases by,
the Service.

(e) Weighted average. The official
factor information and official criteria
information shown on certificates for
shiplot grain in single lots shall, sub-
ject to the provisions of paragraphs ()
through (h) of this § 800.87, be based
on the weighted averages of the analy-
sis of the sublots in the single lots, and
shall be determined in accordance
with instructions issued by, or ap-
proved in specifi¢ cases by, the Serv-
ice. t

(f) “Weevily grain.” (1) Available
Options, If the grain in a single ship-
lot is offered for inspection as it is
being loaded aboard a ship or other
carrier and the grain, or a portion of
the grain, is found to grade “weevily"”
because of insect infestation, the ap-
plicant shall be promptly notified and
have the option of (i) unleading that
portion of grain designated “weevily”
from the lot and an additional amount
of other grain in common stowage
with the weevily grain as prescribed in
instructions issued by the Service; or
(ii) completing the loading and treat-
ing the grain in the lot, or portion of
the lot, in accordance with instruc-
tions issued by the Service; or (iii)
treating the grain which graded “wee-
vily” for the purpose of destroying the
insects, subject to subsequent exami-
nation by official personnel, after a
time interval prescribed in the instruc-
tions issued by the instructions issued
by the Service; or {iv) continue loading
without treating the grain that graded
“weevily,” in which event all of the
weevily grain in the lot and all other
grain in common stowage areas
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coming into physical contact with the
weevily grain shall be certificated as
“weevily,” in accordance with instruc-
tions issued by the Service.

(2) With treatment. If the grain is
treated with a fumigant(i) in accord-
ance with instructions issued by the

Service and (ii) under the supervision

of official personnel, the sampling, in-
spection, grading, and certification of
the lot shall continue in the same
manner as though the “weevily"” con-
dition did not exist.

(g) Single lot inspection; grain uni-
Jorm in quality. The grain in each
shiplot offered for inspection shall be
sampled in a continuous manner and
the resulting samples examined for
uniformity of quality. If the grain in
the samples is found to be uniform in
quality and the grain in the 1ot is
loaded aboard or is unloaded from a
ship or other carrier in a reasonably
continuous operation, the grain in the
lot shall be inspected, graded, and cer-
tificated as one lot. (The requirements
of this paragraph (g) and paragraph
(d) of this § 800.87 with respect to rea-
sonably continuous loading or unload-
ing shall not apply to grain which is at
rest in-a ship or other carrier when
the grain is offered for inspection.)

(h) Single lot inspection; grain not
uniform in quality. If the grain in a
shiplot is found to be not uniform in
quality or if the grain is not loaded or
unloaded in a reasonably continuous
operation, the grain in each portion
and the grain which is loaded or un-
loaded at different times, shall be sam-
pled, inspected, graded, and certificat-
ed as separate lots.

(i) Special certification procedures.
(1) Single-lot inspection; grain not
uniform in quality. If the grain in a
single shiplot is found to be not uni-
form in quality under paragraph (h)
of this § 800.87, the inspection certifi-
cate for each different portion shall
show (i) a statement that the grain
has been loaded on board with grain
of other quality; (i) the grade, loca-
tion, or other identification and ap-
proximate quantity of the grain in the
portions; and (ili) such other informa-
tion as may be required by the regula-
tions and the instructions issued by, or
approved in specific cases by, the Serv-
ice. (The requirements of clause @)
shall not apply to grain that is inspect-
ed as it is unloaded from a ship or to
portions that are lodded in separate
stowage space.)

(2) Common stowage. (1) Without
separation. If the grain in a shiplot is
offered for inspection as it is loaded
aboard a ship and is loaded without
separation in a stowage area with
other grain or another commodity, the
inspection certificate for the grain in
each lot in the stowage area shall
show the kind, the grade, if known,
and the location of the other grain, or
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the kind and location of the other
commodity in the adjacent lots.

(ii) With separation. If separations
are laid between the adjacent lots, the
inspection certificates shall show the
kind of material used in the separa-
tions and the locations of the separa-
tions in relation to each lot.

(iii) Exception. The requirements of
this subparagraph (iX(2) shall not be
applicable to the first lot in the stow-
age area unless a second lot has been
loaded, in whole or in part, in the
stowage area prior to the issuance of
the official inspection certificate for
the first lot.

(3) Partial inspeciion. If an inbound
movement of bulk or sacked grain is
offered for inspection as a single lot as
the grain is at rest in a ship and the
grain is not fully accessible for sam-
pling in a manner prescribed in
instructions issued by the Service, a
“partial inspection—heavily loaded”
certificate shall be issued. A “partial
inspection” certification (i) shall be
deemed not to meet the mandatory in-
spection requirements of Section 5 of
the Act and (il) if requested on an out-
bound movement of shiplot grain, the
requests shall be dismissed in accord-
ance with § 800.48(a)4).

(4) Part-loi. If a part of a lot of grain
in an inbound carrier or container is
removed and a part is left in the carri-
er or container, the grain shall be in-
spected and certificated in accordance
with the provisions of § 800.85(g).

(5) Official mark. If the grain in a
single shiplot is inspected for grade as
the grain Is being loaded aboard a ship
or other carrier or container, upon re-
quest by the applicant, the following
mark shall be shown on the inspection
certificate: “Loaded under continuous
official inspection.” (See § 800.57.)

(j) Reinspection service and appeal
inspeclion service on a shiplotl. A rein-
spection service or an appeal inspec-
tion service may be obtained on a ship-
lot or one or more sublots in a shiplot
in accordance with §§800.125 through
800.130 and 800.135 through 800.140.

(k) Other certification requirements.
For additional provisions governing
the certification of grain in a shiplot,
see §§800.160 through 800.162. For
provisions for the issuance of divided-
lot inspection certificates, see
§ 800.163.

§ 800.88 New inspection.

(a) Identity lost. If an original in-
spection service, reinspection service,
field appeal inspection service, or
Board appeal inspection service has
been performed on an identified lot of
grain or container in an agency’s or
field office's assigned area of responsi-
bility and thereafter the identity of
the grain or container is deemed lost, a
new original inspection may be re-
quested.
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(b) Identity not lost. 1f the identity
of the grain or the container is not
deemed lost, no new original inspec-
tion may be performed on the same
identified lot of grain or container in
the same specified service point within
5 business days after the last inspec-
tion without securing, in advance, the
approval of the appropriate field
office supervisor.

§ 800.89 When identity of grain or con-
tainer is deemed lost.

(a) Lois. For the purposes of
§§800.88, 800.126(d), and 800.136(d),
the identity of a lot of grain or con-
tainer shall be deemed lost if (1) a por-
tion of the grain is unloaded, trans-
ferred, or otherwise removed from the
carrier or container in which the grain
was located at the time of the original
inspection; (2) a portion of grain or
other material, including an insecti-
cide or fumigant, is added to the lot
after the original inspection was per-
formed (but see the last sentence of
this paragraph (a)); or (3) the stowage
area is cleaned, treated, fumigated, or
fitted after the original inspection was
performed; or (4) the identification of
the containers is changed after the
original inspection was performed. At
the option of the official personnel
performing a reinspection service, or
field appeal inspection service, or
Board appeal inspection service, the
identity of grain in a closed carrier or
container may also be deemed lost if
the carrier or container is not sealed,
or if the seal record is incomplete, The
provision of subparagraph (2) in this
paragraph (a) shall not be applicable
to grain treated with a fumigant in ac-
cordance with the provisions of this
§ 800.87()(2).

(b) Submitted samples. The identity
of a submitted sample of grain shall be
deemed lost (1) when the identifying
number, mark, or symbol for the
sample is lost or destroyed or (2) when
the sample has not been retained and
protected by official personnel in the
manner prescribed in §800.82(c)X2)
and in instructions issued by, or ap-
proved in specific cases by, the Sery-
fce.

§8 800.90-800.94 [Reserved]
WEIGHING PROVISIONS AND PROCEDURES

§ 800.95 Objective of weighing services.

(a) Objective. The objective of the
official weighing service under the Act
is to provide, upon request, impartial
and accurate weight information
about grain and impartial and accu-
rate quality information about grain
carriers and containers in a timely and
efficient manner so that grain may be
marketed in an orderly and timely
manner and trading in grain may be
facilitated.
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(b) Definitions. For the purpose of
this §800.95, unless the context re-
quires otherwise, the following terms
shall be construed, respectively, to
have the meanings given for them
below:

(1) Impartial information. Weighing
information shall be considered "im-
partial” if the information is devel-
oped independently by official person-
nel or, if it is not, the weight certifi-
cate clearly indicates that fact.

(2) Accurate information. Weighing
information shall be considered *“accu-
rate” if the information (i) is devel-
oped in accordance with the methods
and procedures prescribed in §§800.96
through 800.105 and (ii) truly reflects
the quantity of the grain, or the fit-
ness of the carrier or container, at the
time the information was developed.

§ 800.96 Methods and order of performing
official weighing services.

(a) Methods. (1) General. All weigh-
ing, checkweighing, checkloading,
stowage examination, and other
weighing services performed under the
Act shall be performed with approved
weighing equipment in accordance
with the procedures prescribed in
§§ 800.96 through 800.103 and in the
instructions issued by, or approved in
specific cases by, the Service.

(2) Bulk grain. Except as provided in
§§ 800.98(e), 800.99(gX2), and
800.100(e)(4), weight determinations
on the bulk grain in, or to be loaded
in, a carrier or container, or a stowage
area in a carrier or container, shall be
based on an accurate weighing of all of
the grain in, or to be loaded, in the
carrier, container, or stowage area.

(3) Sacked grain. Checkweighing de-
terminations that are based on a sam-
pling and weighing of the grain in an
official weight sample shall be based
on & proportionate or random sam-
pling of the grain in the entire lot and
an accurate weighing of the grain in
the sample, If the entire lot is not
available or accessible at the time of
sampling, the request shall be with-
held until the entire lot is available or
accessible, or a part-lot certificate
shall be issued in accordance with
§§ 800.98(e) and 800.100¢e).

(4) Review of weighing. Determina-
tions in a review of weighing service
shall be based on an independent
review of the weighing information
and procedures. Any difference in re-
sults shall be deemed to be a material
error and warrant the issuance of a
corrected certificate of weight. No ad-
ministrative, statistical, or other toler-
ance shall be used or applied in per-
forming a review of weighing service.

(b) Order of service. Weighing serv-
fces under the Act shall be performed
insofar as consistent with good man-
agement in the order in which the re-
quest for the services is received. Pre-

cedence shall be given when necessary
to requests for mandatory weighings
specified in Section 5 of the Act. Pre-
cedence may be given to other kinds of
weighing services under the Act with
the approval of the Service.

(¢) Recording receipt of documents.
Each document submitted by or for an
applicant for weighing service shall be
promptly stamped or similarly marked
by the agency or field office, as appli-
cable, to show the date the document
was received.

(d) Conflict of interest. (1) Official
personnel. No official personnel shall
perform or participate in performing a
weighing service on grain, or a stowage
examination on a grain carrier or con-
tainer, in which they have a direct or
indirect financial interest.

(2) Approved weighers. Approved
weighers may perform specified offi-
cial Class X and Class Y weighing
functions in accordance with Sections
TA and 11(a) of the Act.

§800.97 Weighing procedures,

(a) General. All balancing of scales,
weighing of grain or grain containers,
recording of weights, stowage exami-
nations, and related activities shall be
performed in accordance with applica-
ble regulations in this Part and
instructions issued by, or approved in
specific cases by, the Service.

(1) Official Class X weighing. Offi-
cial Class X weighing functions shall
be performed in accordance with the
provisions of §800.77(b) and §§ 800.96
through 800.105 and instructions
issued by the Service. The functions
may be performed by official person-
nel or may be performed, in part, by
approved weighers or other persons
employed by, at, or in an approved
weighing facility. If the functions are
not performed in whole by official per-
sonnel, those functions must be com-
pletely supervised by official person-
nel.

(2) Official Class Y weighing. Offi-
cial Class Y weighing functions shall
be performed in accordance with the
provisions of §800.77(c) and §§ 800.96
through 800.105 and instructions
issued by the Service, and shall be par-
tially or completely supervised by offi-
cial personnel as specified by the Serv-
ice.

(b) Spills of grain. (1) Estimating
spills. When feasible, the weight of a
grain spill or leak shall be determined
by retrieving and weighing the grain;
otherwise, the weight shall be deter-
mined by (i) using standard estimating
formulas for grain volumes or (ii) such
other methods as may be prescribed in
instructions issued by, or approved in
specific cases by, the Service.

(2) Spills of outbound grain that are
replaced. If a spill occurs in the han-
dling and loading of outbound grain
and the spilled grain has retained its
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quality and is retrieved, or is replaced
in kind and quality, and is loaded on
board during the loading operations,
the weight certificate shall show the
weight of the grain that was physical-
ly loaded on board. Upon request of
the applicant, a certificate may be
issued by the agency or the field
office, as applicable, to show the
weight of the additional grain that
was used to replace a spill.

(3) Spills of outbound grain that are
not replaced. If a spill occurs in the
handling an loading of cutbound grain
and the spilled grain is not retrieved
or is not replaced during the loading
operation, the weight certificate shall
show the weight of the grain that was
actually loaded, excluding the estimat-
ed amount of the grain that was
spilled. Upon request of the applicant,
an additional certificate may be issued
showing the estimated estimated
amount of grain that was spilled. Fur-
ther, the applicant may, upon request,
have the total amount that was
weighed shown on the certificate with
the amount of the spill noted in the
"Remarks"” section of the certificate.

(4) Spills, or loss of identlity of in-
bound grain. (i) Spills. Except as pro-
vided in paragraph (c) of this § 800.97,
if a spill or other avoidable loss occurs
in the handling of an inbound lot of
grain, and is not completely retrieved
and weighed as a part of the inbound
lol, the weight certificate for the lot
shall show the weight of the grain
that was actually unloaded from the
carrier. A statement shall be placed in
the “Remarks” section of the certifi-
cate as follows: “The net weight does
not include an estimated pounds
that was spilled and not recovered
during unloading."”

(ii) Loss of idenlity. For the pur-
poses of this § 800.97, the identity of a
lot of inbound grain shall be deemed
lost if the grain becomes mixed with
other grain (other than grain from an-
other identified carrier), related com-
modities, or other products during the
unioading and weighing. When such
loss of identity occurs, no amount
shall be shown in the “Net Weight"
portion of the weight certificate for
the lot. If grain from two or more
identified carriers or containers be-
comes mixed, the combined weight of
the grain in the carrier or container
shall be shown on one certificate.

(¢) Other avoidable losses on in-
bound grain. If, after unloading an in-
bound carrier, quantities of grain
remain on the floor that could have
been removed with a reascnable
effort, the weight of the grain that
was actually unloaded from the carrier
shall be shown on the weight certifi-
cate in accordance with subparagraph
(b)1) of this § 800.97, and a statement
shall be placed in the “Remarks" sec-
tion of the certificate as follows: “The
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net weight does not include an esti-
mated pounds of sound grain
which the receiver did not make a rea-
sonable effort to remove from the car-
rier.”

§ 800.98 Weighing of bulk grain in land
carriers and barges in single lots.

(a) General. The weighing of bulk
grain loaded aboard, or being loaded
aboard, or unloaded from a single
truck, trailer, truck/trailer combina-
tion, railroad car, river barge (includ-
ing barges designed to be loaded
aboard oceangoing ships or oceangoing
barges) or bay boats, and grain in a
bin, warehouse, or similar container
(excluding ships) shall be conducted in
accordance with the provisions in this
§ 800.98 and such procedures as may
be prescribed in instructions issued by,
or approved in specific cases by, the
Service.

(b) Single and multiple weighing
procedure. (1) Single procedure. If the
grain in an inbound carrier or contain-
er is offered for inspection service as
one lot, and the grain is found to be
uniform in condition (see
§ 800.85(bX(1)), the grain shall be
weighed and certificated as one lot.
The identification of the carrier or
container shall be recorded on the
scale tape or scale ticket and the
weight certificate.

(2) Multiple procedure. If & portion
of the grain in an inbound carrier or
container is found to be not uniform
in condition, and the grain in each
portion is unloaded as a separate por-
tion during the same unloading proc-
ess, the grain in each portion shall be
weighed as a separate lot, but the sep-
arate lots shall be certificated on one
weight certificate. The certificate shall
show the weight of each portion, and
the location of each portion in the car-
rier, In accordance with procedures
prescribed in the instructions issued
by, or approved in specific cases by,
the Service. If the grain in each por-
tion is not unloaded as a separate por-
tion, the grain that is unloaded shall
be weighed as one lot in accordance
with subparagraph (bX1) of this
§ 800.98. If only a part of the grain is
unloaded, the grain shall be weighed
in accordance with paragraph (e) of
this § 800.98.

(¢) One certificate per container; ex-
ceplions. Except as provided in this
paragraph (c¢), one official certificate
shall be issued for the weighing of the
grain in each truck, trailer, truck/
trailer combination, railroad car,
barge, or similarly sized carrier or con-
tainer. The requirements of this para-
graph (c) shall not be applicable to (1)
grain weighed in a combined lot under
§800.99 or (2) grain weighed under
subparagraph (b)2) and paragraphs
(d) and (e) of this § 800.98.
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(d) Bulkhead lots. If the grain in a
carrier or container is offered for
weighing service as two or more lots
and the lots are separated by bulk-
heads or other partitions, the grain in
each lot shall be weighed as a separate
lot in accordance with paragraphs (a)
and (b) of this § 800.98. An official cer-
tificate shall be issued for each lot
weighed. Each certificate shall show
the term “Bulkhead Lot,” the weight
of the grain in the lot, and the loca-
tion of the lot in the carrier or con-
tainer in accordance with procedures
prescribed in instructions issued by, or
approved in specific cases by, the Serv-
ice.

(e) Part lots. (1) Separale lois. If a
portion of a lot of grain in an inbound
carrier or container is unloaded, and a
portion is left in the carrier or con-
tainer or is unloaded at a different
time, the portion that is removed and
the portion remaining in the carrier or
container shall, for the purpose of the
regulations, be considered separate
lots. If weighing service is requested
on either portion, the grain shall be
weighed and certificated in accordance
with subparagraph (bX2) of this
§ 800.98, except that a ‘“part-lot”
weight certificate shall be issued.

(2) Part-lot weight certificate. A
part-lot weight certificate shall show
(i) the weight of the portion that is
unloaded and (ii) in the “Remarks"
section of the certificate the state-
ment: “Part-lot: The net weight stated
herein reflects a partial unload."

(f) Identification for compartmented
cars. The identification for a part of a
compartmented railroad car shall, in
the absence of readily visible markings
on the car, be stated in terms of the
location of the grain in a compartment
or bay, with the first bay at the brake
end of the car being identified as B-1,
and the remaining compartments or
bays being numbered consecutively to-
wards the no-brake end of the car.

§800.99 Weighing of grain in combined
lots.

(a) General. The weighing of bulk or
sacked grain, loaded aboard, or being
loaded aboard, or unloaded from two
or more carriers as a combined lot,
shall be in accordance with the provi-
sions of this § 800.99 and such proce-
dures as may be prescribed in instruc-
tions issued by, or approved in specific
cases by, the Service.

(b) Definitions. For purposes of this
§ 800.99, unless the context requires
otherwise, the terms “Combined lot,”
“Reasonably continuous operation,”
and “Uniform in quality” shall be con-
strued, respectively, to have the mean-
ings given for them in § 800.86(b).

(c) Application procedure. (1) For
weighing during loading or unloading.
Applications for the weighing of grain
in combined lots that is to be weighed
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during loading or unloading shall (i)
be filed in advance of the loading or
unloading of any of the grain, (ii)
show the estimated quantity of grain
that is to be certificated as one lot,
and (iii) identify each carrier in which
the grain is being loaded or unloaded.

(2) For recertification service. Appli-
cations for the recertification of grain
that has been weighed and certificated
as single lots shall (i) be filed within &
reasonable time, not to exceed 2 busi-
ness days after the latest date of
weighing of the individual lots and (ii)
show the information specified in sub-
paragraph (1) of this paragraph (c).
(For recertification provisions for a re-
certification service, see subparagraph
(g)(5) of this § 800.99.)

(d) Weighing procedure; general. (1)
Single lot weighing. Grain that is to be
weighed as a combined lot during load-
ing or unloading shall be weighed as
follows: (i) the grain shall be weighed
in one location, (ii) the grain loaded
into or unloaded from each carrier or
container must be weighed in accord-
ance with the procedures prescribed in
instructions issued by, or approved in
specific cases by, the Service, and (iii)
in the case of sacked grain, a repre-
sentative weight sample or samples
must be obtained from the grain in
each carrier or container unless other-
wise specified in instructions issued by,
or approved in specific cases by, the
Service.

(2) Weighing recertification service,
Grain that has been weighed and cer-
tificated as separate lots may be
“weighed” for recertification as a com-
bined lot in accordance with the fol-
lowing procedures: (i) the grain in
each component lot must have been
weighed in one location, (ii) the origi-
nals of the official weight certificates
issued for the component lots must be
surrendered to the appropriate agency
or field office, (iii) the official person-
nel who issued the weight certificates
for the component lots, and the offi-
cial personnel who issued the weight
certificate for the combined lot, must
believe that the weight of the grain in
the lots has not changed since the
time of the component weighings; and
(iv) in the case of sacked grain, the
weight samples that were used as a
basis for the component weighings
were representative at the time of the
weighings.

(e) Grain uniform in quality. If the
grain in a combined lot is inspected by
official personnel and found to be uni-
form in quality, the grain in the com-
bined lot may, at the request of the
applicant, be weighed and certificated
as one lot.

(f) Grain not uniform in quality. If
the grain in a combined lot is inspect-
ed by official personnel and found to
be not uniform in quality, the grain
nevertheless may, at the request of
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the applicant, be weighed and certifi-
cated as one lot.

(g) Special certification procedures.
(1) Grain not accessible. Any inbound
or outbound movement of sacked
grain which is offered for weighing
must be fully accessible, as required in
§ 800.46(b)(1).

(2) Part lol. If a part of a combined
lot of grain in inbound carriers is un-
loaded and a part is left in the carri-
ers, the grain that is unloaded shall be
weighed and certificated in accordance
with the provisions in § 800.98(e).

(3) Official mark. When grain is
weighed as a combined lot in one con-
tinuous operation, upon request by
the applicant, the following mark
shall be shown on the weight certifi-
cate: ‘“Loaded under continuous offi-
cial weighing,” or, when applicable,
“Loaded under continuous official in-
spection and weighing.” (See § 800.57.)

(4) Combined-lot certification (gen-
eral). Each certificate for a combined-
lot weighing service shall show the
identification of the “Combined lot,”
or, at the request of the applicant, the
identification of each carrier in the
combined lot. The identification and
any seal information for the carriers
may be shown on the reverse side of
the weight certificate provided the
statement “See reverse side” is shown
on the face of the certificate in the
space provided for remarks.

(5) Combined-lot recertification serv-
ice. (For provisions on applying for a
weighing recertification service, see
subparagraph (¢)(2) of this § 800.99.) If
the request for a combined-lot weigh-
ing service is filed after the grain in
the component lots has been weighed
and recertificated, recertification of
the component lots into a combined-
lot weighing certificate shall show: (i)
the date of weighing the grain in the
combined lot (if the component lots
were weighed on different dates, the
latest of the dates shall be shown); (ii)
a serial number, other than the serial
numbers of the weight certificates
that are to be superseded; (iii) the
name of the elevator from which or
into which the grain in the combined
lot was loaded or unloaded; (iv) a
statement showing the weight of the
grain in the conbined lot; (v) a com-
pleted statement showing the identifi-
cation of any superseded certificate as
follows: “This combined-lot certificate
supersedes certificates Nos. ———,
dated
of issuing the combined-lot weight cer-
tificate, the superseded certificates are
not in the custody of the applicable
agency or field office, the statement
“The superseded certificates identified
herein have not been surrendered”
shall be clearly shown, in the space
provided for remarks, beneath the
statement identifying the superseded
certificates. If the superseded certifi-

' If, at the time -

cates are in the custody of the applica-
ble agency or field office, the super-
seded certificates shall be marked
“Yoid"” in a clear and conspicuous
manner. Official personnel shall exer-
cise such other precautions as may be
found necessary to prevent the fraud-
ulent or unauthorized use of the su-
perseded certificates.

(h) Further combining. After a com-
bined-lot weight certificate has been
issued in accordance with this § 800.99,
there shall be no further combining
and no dividing of the certificate at a
later date.

(i) Limitation. No combined-lot
weight certificate shall be issued (1)
for any weighing service other than as
described in this § 800.99 or (2) which
shows a weight in excess of the weight
of the component lots.

(i) Review of weighing service on
combined lots. A review of weighing
service may be obtained on grain in a
combined lot in accordance with
$§ 800.125 through 800.131.

(k) Other certification requirements.
For additional provisions governing
the certification of grain in a com-
bined lot, see §§800.160° through
800.162.

§800.100 Weighing of shiplot grain in
single lots.

(a) General. The weighing of bulk or
sacked grain being loaded aboard or
unloaded from a ship as a single lot,
shall be in accordance with the provi-
sions of this §800.100 and such proce-
dures as may be prescribed in instruc-
tions issued by, or approved in specific
cases by, the Service.

(b) Definitions. For purposes of this
§800.100 unless the context requires
otherwise, the terms “Shiplot grain,”
“Reasonably continuous operation,”
and “Uniform in quality” shall be con-
strued, respectively, to have the mean-
ings given for them in §§ 800.86(b) and
800.87(b).

(¢) Application procedure. Applica-
tions for the weighing of shiplot grain
that is to be weighed during loading or
unloading as a single lot shall (1) be
filed in advance of the loading or un-
loading of any of the grain; (2) show
the estimated quantity of grain to be
certificated as one lot; and (3) identify
the carrier and the stowage area in
which the grain is being loaded or
from which the grain is being unload-
ed.

(d) Weighing procedure; general
Shiplot grain that is to be weighed as
a single lot during loading or unload-
ing shall be weighed in accordance
with the following procedure: (1) the
grain must be weighed in one weighing
location, (2) the grain in each lot must
be weighed in accordance with the
procedures prescribed in instructions
issued by, or approved in specific cases
by, the Service, and (3) in the case of
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sacked grain, a representative weight
sample or samples must be obtained
from the grain in each portion that is
submitted for weighing as a lot unless
otherwise specified in instructions
issued by, or approved in specific cases
by, the Service.

(e) Certification of shiplot grain. (1)
Basic requirement. The certificate
shall show (i) if true, a statement that
the grain has been loaded aboard with
other grain, (i) the weight, (iii) the
stowage or other identification of the
grain, and (iv) such information as
may be required by the regulations
and the instructions issued by, or ap-
proved in specific cases by, the Serv-
ice,

(2) Common stowage. (1) General, 1f
bulk grain is offered for weighing as it
is being loaded aboard a ship, and is
loaded in a stowage area with other
grain or another commodity, the
weight certificate for the grain in each
lot in the stowage area shall show the
relative location of the grain.

(ii) With separation. If separations
are laid between the adjacent lots, the
weight certificates shall show the kind
of material used in the separations
and the location of the separations in
relation to each lot.

(iii) Without separation. If separa-
tions are not laid between the adja-
cent lots, the weight certificate for
each lot shall show that the lot was
loaded on board with other grain or
another commodity without separa-
tion.

(iv) Exception. The requirements of
this paragraph (2) shall not be appli-
cable to the first lot in the stowage
area unless a second lot has been
loaded, in whole or in part, in the
stowage area prior to the issuance of
the weight certificate for the first lot.

(3) Not accessible grain; sacked
grain. Except as provided in subpara-
graph (4) of this pargraph (e), if an in-
bound or outbound movement of
sacked grain is offered for weighing
and the grain is not fully accessible,
the request for weighing service shall
be dismissed in accordance with
§ 800.46(b)(1) on the ground that all
the grain is not accessible for weigh-
ing,

(4) Part lot. If a part of a lot of grain
in an inbound carrier or container is
unloaded and a part is left in the carri-
er or container, the grain shall be
weighed and certifcated in accordance
with the provisions of § 800.98(e).

(5) Offical mark. If the grain in a
single shiplot is weighed as the grain is
being loaded aboard a ship or other
carrier or container, and is weighed in
one reasonably continuous operation,
upon request by the applicant, the fol-
lowing mark shall be shown on the
weight certificate: “Loaded under con-
tinuous official weighing.” (See
§800.57.)

PROPOSED RULES

(f) Review of weighing service on
single shiplots. A review of weighing
service may be obtained on grain in ac-
cordance with §§800.125 through
800.131.

(g) Other certification requirements.
For additional provisions governing
the certification of grain, see
§§ 800.160 through 800.162. For provi-
sions for the issuance of divided-lot
weight certificates, see § 800.163.

§800.101 Official weight sample provi-
sions for checkweighing sacked grain.

(a) Official weight sample. (1) Re-
quirements for weight sample. A
weight sample must be (i) selected
from the sacked grain in the lot by of-
ficial personnel; (ii) representative of
the grain in the lot, as specified in
paragraph (b) of this §800.101; i)
protected from manipulation, substitu-
tion, and improper or carless handling,
as specified in paragraph (¢) of this
§ 800.101; and (iv) obtained within pre-
scribed geographic boundaries, as spec-
ified in paragraph (d) of this § 800.101,
Samples that do not meet the require-
ments of this paragraph (a) shall not
be considered official weight samples.

(2) Prohibitions. Official weight
samples for weighing specified in Sec-
tion 5 of the act may not be obtained
by warehouse samplers or any person
other than a licensed or an authorized
person.

(b) Representative sample. No
weight sample shall be deemed repre-
sentative of a lot of sacked grain
unless the sample (1) is of the size pre-
seribed in instructions issued by the
Service; (2) has been obtained and
weighed in accordance with proce-
dures prescribed in instructions issued
by, or approved in specific cases by,
the Service; and (3) is otherwise repre-
sentative of the sacked grain in the
lot.

(c) Protecting samples and data. Of-
ficial personnel and other persons em-
ployed by agencies or field offices
shall protect official weight samples
and data from manipulation, substitu-
tion, and improper and careless han-
dling which might deprive the sample
date of their representativeness.

(d) Restriction on weighing. No
agency or field office shall checkweigh
under the Act any lot of sacked grain
unless at the time of obtaining the of-
ficial weight sample the grain from
which the sample was obtained was
physically located within the assigned
area of responsibility to the agency or
field office. Upon request, and a show-
ing of need, the Administrator may
grant an exception to this rule on a
shipment-by-shipment basis. Informa-
tion on the exceptions may be ob-
tained in accordance with § 800.10.

(e) Equipment and labor. The appli-
cants shall provide the necessary labor
for obtaining weight samples and plac-
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ing them in a position for weighing
and shall supply suitable weighing
equipment approved by the Service.

(f) Disposition of official weight
samples. In checkweighing sacked
grain in lots, the grain in the official
weight samples shall be returned to
the lots from which the samples were
obtained.

§800.102 Checkweighing sampling provi-
sions by level of service.

(a) Original weighing services. Each
original checkweighing service per-
formed on a lot of sacked grain to de-
termine the weight of the grain shall
be made on the basis of one or more
official weight samples obtained from
the grain by official personnel in ac-
cordance with instructions issued by,
or approved in specific cases by, the
Service.

(b) Review of checkweighing serv-
ices. Each review of checkweighing
service performed on a lot of sacked
grain shall be made in accordance with
the provisions of §§800.129 through
800.131. .

§800.103 Checkweighing sampling provi-
sions by kind of movement.

(a) “IN” movements. Each check-
weighing on an “IN” movement of
grain (see §800.161(bX8)) shall be
based on an official weight sample ob-
tained while the grain is at rest in the
carrier or container, or during unload-
ing, in accordance with procedures
prescribed in instructions issued by, or
approved in specific cases by, the Serv-
ice. :

(b) “OUT” movements (export). Each
checkweighing of sacked export grain
shall be based on an official weight
sample obtained (1) as the grain is
being loaded aboard the final carrier,
(2) as the grain is being sacked, or (3)
while the grain is at rest in a ware-
house or holding facility in accordance
with instructions issued by the Serv-
ice.

(¢) “OUT"” movements (other than
export). Except as provided in para-
graph (b) of this § 800.103, each check-
weighing of an “OUT" movement of
sacked grain (see §800.161(bX8)) shall
be based on an official weight sample
obtained (1) from the grain as the
grain is being loaded aboard the carri-
er, or (2) while the grain is at rest in
the carrier, or (3) while the grain is at
rest in a warehouse or holding facility,
in accordance with procedures pre-
scribed in instructions issued by, or ap-
proved in specific cases by, the Serv-
ice.

(d) “LOCAL” inspection. Each
checkweighing of a warehouse lot or
“LOCAL” movement of grain (see
§800.161(b)(8)) shall be based on an
official weight sample obtained while
the grain is at rest in the container, or
during unloading, or while the grain is
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being transferred, in accordance with
procedures prescribed in instructions
issued by, or otherwise approved in
specific cases by, the Service.

§800.104 Restricted weighing activities.

In addition to the activities that are
restricted or prohibited by Section 13
of the Act with respect to the weigh-
ing of grain, the following activities
are also restricted or prohibited:

(a) Misuse of equipment. Grain
weighing equipment and grain han-
dling systems that relate to the grain
weighing operation shall not be oper-
ated except in accordance with
instructions supplied by the manufac-
turer of the equipment and instrue-
tions issued by the Service.

tb) Modification of equipment.
Modifications or changes in grain
weighing equipment and grain han-
dling systems that relate to the grain
weighing operation shall not be made
without approval of the appropriate
agency or field office in advance of the
modification.

(e) Processing of weighed grain. (1)
General prohibition. Except as noted
in subparagraph (2) of this paragraph
(¢), outbound grain that has been
weighed under the Act shall be routed
directly from the seale to the carrier
or container and shall not be cleaned,
dried, or otherwise processed to
remove or add material en route to the
carrier. Inbound grain that is to be
weighed under the Act shall be routed
directly from the carrier or container
to the secale and shall not be cleaned,
dried, or otherwise processed to
remove or add material en route to the
scale,

(2) Exception. (i) Insecticides. An in-
secticide may be added to outbound
grain after the grain has been weighed
under the Act, and may be added to
inbound grain before the grain has
been weighed under the Act, provided
Lthe addition of the insecticide is moni-
tored by official personnel and is
noted by such personnel on the appro-
priate weight documents.

¢ii) Dust. The routine removal of air-
borne dust during the handling of
grain shall not be deemed to be a re-
moval of material,

td) Minimum load. A motor-vehicle
scale shall not be used for weighing
any load smaller than 1,000 pounds
ETOSS.

(e) Size requirement. A motor-vehi-
cle scale shall not be used for weighing
a vehicle that is not entirely borne by
the scale load-receiving device. If a ve-
hicle is attached to another vehicle,
both vehicles must be entirely borne
by the load receiving device at the
time of weighing.
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§§ 800.105-800.114 [Reserved]

ORIGINAL SERVICES -

§800.115 Who may request original sery-
ices,

(a) General. Original inspection serv-
ices and Class X and Class Y weighing
services may be requested by any in-
terested person who desires the serv-
ices. (For provisions on the kind of
available services, see §§800.75
through 800.78. For provisions on ob-
taining services, see §§800.45 and
800.46.

(b) Regular service. (1) Inspection. A
request for original inspection services
may be made for (i) one or more iden-
tified lots or submitted samples; or (ii)
a definite or indefinite number of lots
or submitted samples to be shipped
from or to a specified location during a
specified or indefinite period; or (iii)
all lots shipped from or to a specified
location, or from or to a specified
person.

(2) Class X weighing. A request for
official Class X weighing services may
be made for (1) one or more identified
lots; or (ii) a definite or indefinite
number of lots to be shipped from or
to a specified location during a speci-
fied or unspecified period; or (iii) all
lots shipped from or to a specified lo-
cation, or from or to a specified
person.

(3) Class Y weighing. A request for
official Class Y weighing services shall
be made for a period of 6 months or
longer for (i) all lots shipped from or
to a specified location or (ii) all lots
shipped from or to a specified location
in a specified type of carrier.

(c) Contract service. If a contract-
type arrangement (sometimes referred
to as “guaranteed station™) is offered
by an agency or the Service, an appli-
cant may enter into the contraet-type
arrangement with the agency or the
Service, as appropriate, for a specified
period, whereby (i) the applicant
agrees to pay a specified amount as
shown in an approved fee schedule
and (ii) the agency or the Service, as
appropriate, agrees to perform origi-
nal inspection or Class X or Class Y
weighing services during the specified
period, as requested by the applicant,

§800.116 How to request original services.

(a) Where to file. (1) For grain in the
United States, a request for an origi-
nal inspection service other than a
submitted sample inspection shall be
filed with the inspection ageney or the
authorized field office that is assigned
the area where the grain will be sam-
pled. A request for a weighing service
shall be filed with the weighing
agency or the authorized field office
that is assigned the area where the
grain will be weighed.

¢2) For U.S. grain in Canadian ports,
a request for original inspection or
Class X or Class Y weighing service
shall be filed with the field office,
either in Montreal, P.Q., or at the lo-
cation where the grain will be sampled
or weighed, as applicable.

(b) Written confirmation. If a writ-
ten confirmation is requested by the
agency or thefield office, as appropri-
ate, the confirmation shall be signed
by the applicant or the applicant’s
agent, and shall, except as provided in
paragraph (¢) of this §800.116, show
or be accompanied by the following in-
formation: (1) the identification, quan-
tity, and the specific location of the
grain (if known); (2) the name and
mailing address of the applicant; (3)
the kind and scope of original inspec-
tion service or original weighing serv-
ice desired; and (4) such other infor-
mation as may be required in specific
cases by the agency or the field office,
as appropriate. (Copies of original
service request forms will be furnished
by an agency or an authorized field
office upon request.)

(¢) Delayed information. If the in-
formation specified in paragraph (b)
of this §800.116 is not available at the
time of filing the request, the appli-
cant shall submit the information, or
cause it to be submitted, as soon as it
is available. At the discretion of the
agency or the field office, as appropri-
ate, action on the reguest for original
service may be withheld pending the
receipt of the required information.

(d) When to file. When a request for
extensive original inspection service or
extensive weighing service is planned,
the request should be filed as far in
advance of the effective date of the re-
quest as possible to permit the agency
or the field office, as appropriate, to
plan and effect its staffing needs. For
grain that is to be inspected or Class X
weighed during loading, unloading, or
handling, the request must be filed
sufficiently in advance of the loading,
unloading, or handling to enable offi-
cial personnel to be present. For grain
that is to be inspected at rest in a con-
tainer, and for a submitted sample,
the request may be filed on or prior to
the effective date of the request.

(e) Recording the date of filing. A re-
quest for an original inspection service
or a weighing service shall be deemed
filed when the request is received by
the agency or the field office that will
perform the original service: Provided,
That if no oral or written request is re-
ceived by the agenecy or the field
office, as appropriate, before the grain
is presented or offered for inspection
or weighing, the date of filing a re-
qguest for original inspection service
shall be the date the grain is made
available for sampling; and the date of
filing a reguest for weighing service
shall be the date the grain is made
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available for weighing. If a request’is
made orally, a written record should
be made by the receiving agency or
field office. Each record of a request
shall be stamped or similarly marked
by the agency or the field office, as ap-
plicable, to show the date the request
was filed. A copy of a railroad mani-
fest shall be deemed to meet the re-
quirements of this paragraph (e) for
original inspection service on inbound
grain in railroad cars.

§800.117 Dismissal of requests for origi-
nal services.

(a) Grounds for dismissal. A request
for an original inspection service or a
weighing service (1) shall be dismissed
for the reasons specified in §800.48
and (2) may be dismissed if the re-
quested original inspection service or
the requested weighing service cannot
be performed, in whole or in part,
within 24 hours after the grain is pre-
sented or offered for inspection or
weighing.

(b) Notification. When a request for
an original inspection service or a
weighing service is dismissed, the
agency or the field office, as appropri-
ate, shall promptly notify the appli-
cant orally or in writing of the reason
or reasons for the dismissal,

§800.118 Who shall perform original serv-
ices.

(a) United States. Original inspec-

tion services in the United States shall *

be performed by the agency or the
field office, as appropriate, that is as-
signed the area in which the grain will
be sampled. Weighing service in the
United States shall be performed by
the agency or the field office, as ap-
propriate, that is assigned the area in
which the grain will be weighed. A list
of the assigned areas of responsibility
and the agency or the field office that
is authorized to perform original in-
spection service or welghing service in
each area may be obtained in accord-
ance with the provisions of § 800.10.
(b) Canada. Original inspection sery-
ices and weighing services with respect
to United States grain in Canadian
ports shall be performed by the field
office that is assigned the area where
the grain will be sampled or weighed.

§800.119 Issuance and distribution of
original service certificates.

For each original inspection service
and each weighing service, other than
a review of weighing service (see
§800.131), one or more official certifi-
cates shall be issued in accordance
with § 800.160. The certificate for an
original inspection service shall show
the term “Original Inspection.” The
original and a minimum of one copy of
each certificate shall be issued to the
applicant of record or to the appli-
cant’s order; and one copy shall be
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filed with the agency or the field
office, as appropriate, that issued the
certificate,

§§ 800.120—800.124 [Reserved]

REINSPECTION SERVICES AND REVIEW OF
WEIGHING SERVICES

§800.125 Who may request reinspection
services or review of weighing services,

(a) General. Subject to the limita-
tions in paragraph (c) of this § 800.125,
reinspection services or review of
weighing services may be requested by
any interested person who desires the
services. (For provisions on the kind
and scope of services, see §§800.75
through 800.78. For provisions on ob-
taining and withholding inspection
and weighing services, see §§800.45
through 800.51. For provisions and
penalties on using false or misleading
means in making or filing an applica-
tion for inspection or weighing serv-
ices, see Sections 13 and 14 of the Act.)

b. Kind and scope of request. The
kind and scope of a reinspection serv-
ice or a review of weighing service
shall be limited to the kind and scope
of the original inspection service or
the Class X or Class Y weighing serv-
ice on the grain except for inspection
services for official criteria which are
determined separately from but con-
currently with the grading process.
However, a reinspection service for of-
ficial grade shall include a review of
all official factors that (1) may deter-
mine the grade; or (2) are shown on
the certificate for the original inspec-
tion service, except as indicated in the
provision in this paragraph (b); and (3)
are required to be shown on a certifi-
cate of grade (see §800.162). If a re-
quest for a reinspection service speci-
fies a different kind or different scope
of inspection service than the original
service, the request shall be dismissed
in accordance with the provisions of
§800.127, or may, with the concur-
rence of the applicant, be filed as a re-
quest for an originial inspection serv-
ice: Provided, That reinspection serv-
ices for official criteria may be consid-
ered independent of official factors
when determining the kind and scope
of the inspection service. Requests for
reinspection services for official grade
or results for official criteria when the
results of both are combined on the
certificate may be handled separately
if specified in the request by the appli-
cant. A reinspection certificate shall
be issued showing the results of the
reinspection service along with all re-
sults not subject to the reinspection
service, in accordance with § 800.130.

(c) Other limilations. A reinspection
service on a lot or a submitted sample
of grain or a review of weighing serv-
ice on a lot of grain may be requested
by one or more interested persons; but
only one reinspection service or one
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review of weighing service may be ob-
tained on a given original inspection
service or a weighing service, as appli-
cable. If duplicate requests for a rein-
spection service or a review of weigh-
ing service are filed by two or more in-
terested parties, the first party to file
shall be deemed to be the applicant of
record. No reinspection service may be
obtained on a reinspection service or
on an original inspection service on
which an appeal inspection service has
been performed. No review of weigh-
ing service may be obtained on a
review of weighing service.

§800.126 How to request reinspection
services or review of weighing services.

(a) Where to file. A request for a
reinspection service or a review of
weighing service shall be filed with the
agency or with the field office that
performed the original service. Oral
requests shall be confirmed in writing
in accordance with paragraph (b) of
this § 800.126.

(b) Written confirmation. If a writ-
ten confirmation is requested by the
agency or the field office, as appropri-
ate, the confirmation shall be signed
by the applicant or the applicant’s
agent and shall, except as provided in
paragraph (c¢) of this §800.126, show
or be accompanied by the following in-
formation or documents: (1) the name
and mailing address of the applicant;
(2) the names and addresses of the
known respondents, if any (if there
are no known respondents, the word
“None” shall be shown in the space
for the names and addresses of the re-
spondents); (3) the identification,
quantity, and the specific location of
the grain; (4) the original inspection
certificate; (5) a statement showing
whether a request for a field appeal
inspection service on the grain has
been filed with the Service and, if such
a request has been filed, the place of
filing; and (6) such other information
as may be required in specific cases by
the agency or the field office that per-
forms the reinspection service or a
review of weighing service. (Copies of
a reinspection service or a review of
weighing service request form will be
furnished by an agency or a field
office upon request.)

(¢) Delayed information. (1) Action
by applicant. If the information or
documents specified in paragraph (b)
of this §800.126 are not available at
the time of the request by the agency
or the field office, the applicant shall
submit the information or documents,
or cause them to be submitted, as soon
as they are available. At the discretion
of the agency or the field office, as ap-
plicable, action on a request for a rein-
spection service or a review of weigh-
ing service may be withheld pending
the receipt of the information or docu-
ments.
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(2) Record of findings. In no case
shall a reinspection certificate be
issued unless the information and doc-
uments required by paragraph (b) of
this §800.126 are filed with the agency
or field office, or it is found by the
agency or field office that some of the
information or documents are not
available but sufficient information is
available to perform the reinspection
service. If it is found that any of the
required information or documents are
not available, a record of the findings
shall be included in the record of the
reinspection service or the review of
weighing service.

(d) Filing requirements. (1) Rein-
spection service. A request for a rein-
spection service shall be filed (i)
before the grain or container has left
the specified service point where the
grain or container was located when
the original service was performed; (ii)
as promptly as possible but not later
than the close of business on the
second business day following the date
of the original service; and (iii) before
the identity of the grain or container
has been lost, as specified in § 800.89.
(If a representative file sample, as pre-
seribed in §800.83, is available, the
agency or field office, as applicable,
that performs the reinspection service
may, upon request by the applicant or
the respondents, waive the require-
ments of clauses (i), (i), and dii) of
this subparagraph (1). The require-
ment in clause (ii) of this subpara-
graph (1) may be waived by the
agency or the field office, as appropri-
ale, upon a satisfactory showing by an
interested person of fraud, or that be-
cause of distance or other good cause,
the time allowed for filling was not
sufficient. A record of each waiver
action must be included by the agency
or the field office in the record of the
reinspection service.)

(2) Review of weighing service. A re-
quest for a review of weighing service
shall be filed as promptly as possible
but not later than 90 days after the
date of the weighing service.

(e) Mulliple request. A request for a
reinspection service may cover one or
more identified lots or samples. A re-
quest for a review of weighing service
may cover one or more identified lots.

(f) Recording the date of filing. A re-
quest for a reinspection service or a
review of weighing service shall be
deemed filed when the request is re-
ceived by the agency or field office, as
applicable. If a request is made orally,
a writted record shall be made by the
receiving agency or field office. Each
record of a request shall be stamped or
similarly marked by the agency or the
field office, as applicable, to show the
date the request was filed.
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§800.127 When a request for reinspection
services or review of weighing services
shall be dismissed.

(a) Grounds for dismissal. (1) Rein-
spection service. A request for a rein-
spection service shall be dismissed by
an agency or a field office, as applica-
ble, if (i) the kind and scope of the re-
quested reinspection service (see
§§ 800.76 through 800.77) are different
than the kind and scope of the origi-
nal inspection service on the grain; (ii)
the condition of the grain has under-
gone a material change since the origi-
nal inspection service on the grain;
(iii) a representative file sample of the
grant is not available; (iv) the appli-
cant for the reinspection service re-
guests that a new sample be obtained
as a part of the reinspection service,
and a new and representative sampile
cannot be obtained; or (v) a field
appeal inspection service has been re-
quested or performed on the original
inspection; and (vi) for any of the rea-
sons specified in § 800.48. A request for
a reinspection service may be dis-
missed if the reinspection service
cannot be performed, in whole or in
part, within 5 business days of the
original inspection serviee.

(2) Review of weighing service. A re-
guest for a review of weighing service
shall be dismissed by an agency or a
field office, as applicable, if (i) the re-
quest is filed before the results of the
weighing service on the grain have
been released, (ii) the request is filed
more that 90 days after the date of
the weighing service, and (iii) for any
of the reasons specified in § 800.48.

(b) Nolification. When a request for
a reinspection service or for a review
of weighing service is dismissed, the
agency or the field office, as appropri-
ate, that dismissed the request shall
(1) promptly notify the applicant
orally or in writing of the reason for
the dismissal and (2) return or release
to the applicant or the applicant's
agent the original inspection certifi-
cate.

§800.128 Who shall perform reinspection
services or review of weighing services.

A reinspection service or a review of
weighing service shall be performed by
the agency or the field office that per-
formed the original inpsection service
or the Class X or Class Y weighing
service, as applicable,

§ 800.129 Provisions governing reinspec-
tion services and review of weighing
services,

Nore: For provisions on official inspection
and weighing methods and procedures, see
§§ 800.80 through 800.89 and 800.95 through
800.104.

(a) Tolerances. (1) Inspection. For
the purpose of this §800.129 official
tolerances for expected variations be-
tween inspection services shall be ap-

-

plied to the results of a reinspection
service in determining whether the re-
sults of the original inspection service
on the lot or sample were materially in
error. The official tolerances shall in
all cases be those set forth in the
instructions issued by the Service.

(2) Weighing. For the purpose of
this §800.129 any error found as a
result of the review of weighing serv-
ice shall be deemed a material error.

(b) Conjlict of interest. No official
personnel shall perform, or participate
in performing or issue a certificate for
a reinspection service involving the
correctness of an original inspection
service performed or certificated by
them. However, this restriction may be
waived by a regional office if there is
only one licensed or one authorized
person available at the time and place
the reinspection service is performed.
A record of each waiver action shall be
included by the agency or the field
office, as applicable, in the record of
the reinspection service.

§ 800.130 Issuance and distribution of
reinspection certificates.

(a) General. For such each reinspec-
tion service, a reinspection certificate
shall be issued in accordance with
§ 800.160. The original and a minimum
of one copy of each reinspection certif-
icate shall be issued to the applicant
of record or to the applicant’s order,
one copy shall be delivered or mailed
to each respondent of record or to the
respondent’s order, and one copy shall
be filed with the agency or the field
office that issued the certificate.

(b) Showing results. (1) Resulls
within tolerance. If the resuits of a
reinspection service indicate that none
of the corresponding results of the
original inspection service is material-
ly in error, the results of the original
inspection service and the results of
the reinpsection service shall be aver-
aged, and the resulting averages shall
be shown on the reinspection certifi-
cate.

(2) Results not within tolerance. If
the results of a reinspection service in-
dicate that all the results of the origi-
nal inspection service on the grain are
materially in error, only the resluts of
the reinspection service shall be shown
on the reinspection certificate.

(3) Mixed results. If the results of
the reinspection service indicate that
some of the results of the original in-
spection service were nof materially in
error and that some of the results
were materially in error, the results
that were not materially in error shall
be shown in accordance with subpara-
graph (1) of this paragraph (b), and
the results that were materially in
error shall be shown in aeccordance
with subparagraph (2) of this para-
graph (b).
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(¢) Regquired stalements. (1) Stand-
ard stalements. Each inspection certif-
icate shall clearly show, in accordance
with §800.161, the term “Reinspec-
tion” and one of the following stat-
ments in completed form: (i) “This
certificate supersedes Certificate No.
, dated . The above state-
ment shall be shown when the scope
of the original inspection service pro-
vides for (A) an inspection for grade
and official factors (without official
criteria), (B) an inspection for one or
more. official factors (without grade
and official criteria), (C) an inspection
for one or more official criteria (with-
out grade and official factors), or (D)
an inspection for grade, official fac-
tors, and official criteria combined; or
(ii) “This certificate supersedes Certif-
icate No. , dated ' followed
by one of these applicable statements:
(A) “Official criteria results based on
the reinspection service; all other re-
sults are those of the original inspec-
tion serviece”; or (B) “(Grade and/or
official factor) results based on the
reinspection service; all other results
are those of the original inspection
service."”

(2) Other statements. If, at the time
of issuing a reinspection certificate the
superseded certificate is in the custody
of the issuing agency or field office,
the superseded certificate shall be
marked “Void” in a clear and con-
spicuous manner. If the superseded
original inspection service certificate is
not. in the custody of the agency or
the field office, as applicable, the fol-
lowing statement shall be clearly
shown on the reinspection certificate
immediately beneath the statement
specified in subparagraph (1) of this
paragraph (c): *“The superseded certifi-
cate has not been surrendered.” Offi-
cial personnel shall diligently exercise
such other precautions as may be nec-
essary to prevent the fradulent or un-
authorized use of a superseded certifi-
cate.

(d) Use of superseded cerlificate pro-
hibited. As of the dale of issuance of
the reinspection certificate, the super-
seded original inspection serviee certif-
icate shall be considered null and void
and shall not thereafter be used to
represent any grain.

§800.131 Reporting results of review of
weighing services,

(a) Correct results. 1f the results of a
review of weighing service indicate
that the results of the weighing serv-
ice that was in guestion were correct,
the applicant shall be notified in writ-
ing that the requested review of
weighing service was performed and
the results of the weighing service
that was in question were found to be
correct.

(b) Incorreet results. If the results of
4 review of weighing service indicate
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that the results of the weighing serv-
ice that was in question were incor-
rect, a corrected certificate shall be
issued in accordance with the provi-
sions of § 800.165.

§§ 800.132—800.134 [Reserved]
APPEAL INSPECTION SERVICES

§ 800.135 Who may request appeal inspec-
tion services,

(a) General Subject to the limita-
tions of paragraph (c¢) of this § 800.135,
a field appeal inspection service or a
Board appeal inspection service may
be requested by an interested person
who desires the service. For provisions
and penalties on using false or mis-
leading means in making or filing an
application for official inspection or
weighing services, see Section 13 and
14 of the Act,

(b) Kind and scope of request. (1)
Field appeal inspection service. A field
appeal inspection service shall be lim-
ited to the kind and scope of the origi-
nal inspection service on the grain
except for inspection services for offi-
cial criteria which are determined sep-
arately from but concurrently with
the grading process, However, a field
appeal inspection service for official
grade shall include a review of all offi-
cial factors that (i) may determine the
grade; or (ii) are shown on the certifi-
cate for the original; inspection or
reinspection service, as applicable,
except as indicated in the provisions in
this paragraph (b); and (iii) are re-
quired to be shown on a certificate of
grade (see § 800.162). If a request for a
field appeal inspection service speci-
fied a different kind or different scope
of inspection service then the original
inspection or reinspection service as
applicable, the request shall be dis-
missed In accordance with the provi-
sions of § 800.137: Provided, That field
appeals for official criteria may be
considered independent of official fac-
tors when determining the kind and
scope of the inspection service. Re-
quest for field appeal inspection serv-
ices for official grade or results for of-
ficial criteria when the results of both
are combined on the certificate may
be handled separtely if specified in the
request by the applicant. A field
appeal inspection certificate shall be
issued showing the results of the field
appeal inspection service along with
all results not subject to the field

.appeal inspection service, in accord-

ance with § 800.140.

(2) Board appeal inspection service.
A Board appeal inspection service
shall be based on a review of file sam-
ples and shall be limited to the kind
and scope of the field appeal inspec-
tion service on the grain exeept for in-
spection services for official criteria
which are not determined during the
grading process. However, a Board
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appeal inspection service for official
grade shall include a review of all offi-
cial factors that (1) may determine the
grade; or (ii) are shown on the certifi-
cate for the field appeal inspection
service, except as indicated in the pro-
visions in this paragraph (b); and (iii)
are required to be shown on a certifi-
cate of grade (see §800.162). If a re-
quest for a Board appeal inspection
service specified a different kind or
different scope of inspection service
than the field appeal inspection serv-
ice, the request shall be dismissed in
accordance with the provisions of
§$800.137: Provided, That a Board
appeal inspection service for official
criteria may be considered independ-
ent of official factors when determin-
ing the kind and scope of the inspec-
tion service. A request for a Board
appeal inspection service for official
grade or results of official criteria
when the results of both are combined
on the certificate may be handled sep-
arately if specified in the request by
the applicant. A Board appeal inspec-
tion certificate shall be issued showing
the results of the Board appeal inspec-
tion service along with all results not
subject to the field appeal inspection
service, in accordance with §800.140. A
Board appeal inspection service shall
not be available on a stowage examina-
tion service.

(c) Other Ulimilations. (1) Field
appeal inspection service. A field
appeal inspection service on a lot, or a
submitted sample of grain, may be re-
quested by one or more interested per-
sons, but only one field appeal inspec-
tion service may be obtained on an
original inspection service or a rein-
spection service.

(2) Board appeal inspection service.
A Board appeal inspection service on a
lot, or submitted sample of grain, may
be requested by one or more interested
persons, but only one Board appeal in-
spection service may be obtained on a
field appeal inspection service.

(3) Duplicate requests. If duplicate
requests for a field appeal inspection
service or a Board appeal inspection
service are filed by two or more inter-
ested parties the first party to file
shall be deemed to be the applicant of
record.

(4) Superseded service. No appeal in-
spection service may be performed on
an original inspection service or on a
reinspection service if the certificate
for the original inspection service or
the reinspection service has been su-
perseded by another certificate.

§ 800.136 How teo request appeal inspec-
tion services.

(a) Where lo file. A request for a
field appeal inspection service shall be
filed with the field office in the cireuit
in which the original inspection serv-
ice or the reinspection service was per-
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formed, A request for a Board appeal
inspection service shall be filed with
the Board of Appeals and Reveiw or
with the field office that performed
the field appeal inspection service. If
the request is made orally, it shall be
confirmed in writing, in accordance
with paragraph (b) of this § 800.136.

(b) Written confirmation. Each re-
quest for an appeal inspection service
shall be in writing, shall be signed by
the applicant or the applicant's agent,
and shall, except as provided in para-
graph (e) of this § 800.136, show or be
accompanied by the following infor-
mation or documents: (1) the name
and mailing address of the applicant;
(2) the name and mailing address of
each known respondent (If there are
no respondents; the word ‘“None” shall
be shown in the space for the names
and addresses of the respondents.); (3)
the identification, quantity, and spe-
cific location of the grain; (4) the ap-
plicable original inspection, reinspec-
tion, or field appeal inspection certifi-
cate for the grain; and (5) such other
information as may be requested by
the field office or the Board of Ap-
peals and Review. (Copies of an appeal
inspection service request form will be
furnished by a field office upon re-
quest.)

(c) Delayed documents. (1) Action by
applicant. If the information or docu-
ments specified in paragraph (b) of
this § 800.136 are not available at the
time of filing a request, the applicant
shall submit the information or docu-
ments, or cause them to be submitted,
as soon as they are available, At the
discretion of the field office or the
Board of Appeals and Review, as appli-
cable, action on a request for an
appeal inspection service may be with-
held pending the receipt of the infor-
mation or documents.

(2) Record of findings. In no case
shall an appeal inspection certificate
be issued unless the information and
documents required by paragraph (b)
of this §800.136 are filed In the field
office or in the Board of Appeals and
Review, as applicable, or it is found by
the field office or the Board of Ap-
peals and Review, as applicable, that
some of the information or documents
are not available but sufficient infor-
mation is available to perform the
appeal inspection service. If it is found
that any of the required information
or documents are not available, a
record of the findings shall be includ-
ed in the record of the appeal inspec-
tion service.

(d) Filing requirements. A request
for a field appeal Inspection service or
a Board appeal inspection service shall
be filed (1) before the grain or con-
tainer has left the specified service
point where the grain or container was
located when the original inspection
service, reinspection service, or field
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appeal inspection service was per-
formed; (2) as promptly as possible,
but not later than the close of busi-
ness on the second business day fol-
lowing the date of the applicable origi-
nal service, reinspection service, or
field appeal inspection service; and (3)
‘before the identity of the grain or the
container has been lost, as provided in
§800.89, (If a representative (file
sample, as prescribed in §800.83, is
available, the field office or the Board
of Appeals and Review, as applicable,
that performs the appeal inspection
service may, upon written request by
the applicant, or the respondents,
waive the requirement of subpara-
graphs (1), (2), and (3) of this para-
graph (d). The requirement in subpar-
agraph (2) of this paragraph (d) may
also be waived by the field office or
the Board of Appeals and Review, as
appropriate, upon a satisfactory show-
ing by any interested person of fraud,
or that on account of distance or other
good cause, the time allowed for filing
was not sufficient. A record of each
waiver action shall be included by the
field office or the Board of Appeals
and Review, as applicable, in the
record of the appeal inspection serv-
ice.)

(e) Multiple request. A request for an
appeal inspection service may cover
one or more identified lots, samples, or
containers. However, upon request of
the field office or the Board of Ap-
peals and Review, a separate request
shall be filed for each lot or sample.

(f) Recording the date of filing. A re-
quest for an appeal inspection service
shall be deemed filed when the re-
quest is received by the field office or
by the Board of Appeals and Review.
If a request is made orally, a written
record shall be made by the receiving
field office or the Board of Appeals
and Review. Each record of a request
shall be stamped or similarly marked
by the field office or the Board of Ap-
peals and Review to show the date the
request was filed,

§ 800.137 When a request for appeal in-
spection service shall be dismissed.

(a) Grounds for dismissal. A request
for an appeal inspection service shall
be dismissed by a field office or the
Board of Appeals and Review if (1) the
kind and scope of the requested appeal
inspection service (see § 800.76) is dif-
ferent than the kind and scope of the
applicable original inspection service,
reinspection service, or appeal inspec-
tion service; (2) the condition of the
grain has undergone a material
change since the applicable original in-
spection service, reinspection service,
or appeal inspection service; (3) a rep-
resentative file sample of the grain is
not available; (4) the applicant for the
field appeal inspection service requests
that a new sample be obtained as a

part of the field appeal inspection
service, and a new and representative
sample cannot be obtained; or (5) for
any of the reasons specified in
§800.48. A request for an appeal in-
spection service may be dismissed if
the appeal inspection service cannot
be performed, in whole or in part,
within 5 business days of the date of
the applicable original inspection serv-
ice, reinspection service, or field
appeal inspection service,

(b) Notification. When a request for
an appeal inspection service is dis-
missed, the field office or the Board of
Appeals and Review, as applicable,
shall (1) promptly notify, or cause to
be notified, the applicant orally or in
writing of the reasons for the dismiss-
al; and (2) return or release to the ap-
plicant or the applicant's agent the ap-
plicable original inspection service,
reinspection service, or appeal inspec-
tion service certificate. When a re-
quest for a Board appeal inspection is
dismissed, the notice may be issued for
the Board of Appeals and Review by
the field office that performed the
field appeal inspection.

§800.138 Who shall perform appeal in-
spection services,

(a) Field appeal. A field appeal in-
spection service shall be performed by
the field office in the circuit in which
the original inspection service or rein-
spection service was performed on the
grain,

(b) Board appeal. A Board appeal in-
spection service shall be performed by
the Board of Appeals and Review. The
field office that performed the field
appeal inspection service shall act as a
liaison between the Board and the ap-
plicant that requests a Board appeal
inspection service. The field office
shall promptly forward to the Board
all available samples, documents, and
other information pertaining to the in-
spection of the grain,

§800.129 Provisions governing appeal in-
spection services,

Note.—For provisions on official inspec-
tion and weighing methods and procedures,
see §§ 800.80 through 800.89. .

(a) Tolerances. For the purpose of
this §800.139, official tolerances for
expected variations between inspec-
tion services shall be applied to the re-
sults of an appeal inspection service in
determining whether the results of
the applicable original inspection serv-
ice, reinspection service, or field
appeal inspection service on the lot or
sample were or were not materially in
error. The official tolerances shall in
all cases be those set forth in the
instructions issued by the Service.

(b) Conflict of interest. No official
personnel shall perform, or participate
in performing, or issue a certificate for
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an appeal inspection service involving
the correctness of an original inspee-
tion service, a reinspection service, or a
field appeal inspection service per-
formed or certificated by them. How-
ever, this restriction may be waived by
the Service if there is only one author-
ized person available at the time and
place the appeal inspection service is
performed. A record of each waiver
action shall be included by the field
office or the Board of Appeals and
Review, as applicable, in the record of
the field appeal inspection service or
the Board appeal inspection service.

§ 800.140 Issuance and distribution of
appeal inspection service certificates.

(a) General. For each appeal inspec-
tion service, an appeal inspection cer-
tificate shall be issued in aecordance
with §800.160. The original and a
minimum of three copies of each
appeal inspection certificate shall be
issued to the applicant of record or to
the applicant’s order; one copy shall
be delivered or mailed to each re-
spondent of record or to the respond-
ent’s order; one copy shall be delivered
to the agency or the field office that
performed the original inspection or
reinspection service; and one copy
shall be filed in the field office or the
Board of Appeals and Review, as appli-
cable.

(b) Showing results. (1) Resulls
within tolerance. If the results of an
appeal inspection service indicate that
none of the corresponding results of

the inspection service in guestion are

materially in error, the results of the
inspection service in question and the
results of the appeal inspection service
shall be averaged, and the resulting
averages shall be shown on the appeal
inspection certificate.

(2) Results not within tolerance. If
the results of an appeal inspection
service indicate that all the results of
the original inspection service, rein-
spection service, or field appeal inspec-
tion service on the lot or sample are
materially in error, only the results of
the appeal inspection service shall be
shown on the appeal inspection certifi-
cate.

(3) Mixed results. If the resuits of
the appeal inspection service indicate
that some of the results of the inspec-
tion service in question were not mate-
rially in error and that some of the re-
sults were materially in error, the re-
sults that were not materially in error
shall be shown in accordance with sub-
paragraph (1) of this paragraph (b),
and the results that were materially in
error shall be shown in accordance
with subparagraph (2) of this para-
graph (b).

(¢) Required statements. (1) Stand-
ard statements. Bach appeal inspeec-
tion certificate shall clearly show, in
accordance with § 800.161; (i) the term
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“Field Appeal,” or “Board Appeal,” as
appropriate; and (ii) one of the follow-
ing statements in compieted form: (A)
“This certificate supersedes Certifi-
cate No. , dated—————"
The above statement shall be shown
when the scope of the original inspec-
tion, reinspection, or field appeal in-
spection, as applicable, provides for (1)
an inspection for grade and official
factors (without eofficial criteria), (2)
an inspection for one or more official
factors (without grade and official cri-
teria), (3) an inspection for one or
more official criteria (without grade
and official factors), or (4) an inspee-
tion for grade, official factors, and of-
ficial criteria combined; or (B) *“This
certificate supersedes Certificate
No. , dated——— " f{ol-
lowed by one of these applicable state-
ments: (7) *“Official criteria results
based on the (field appeal inspection
or Board appeal inspection); all other
results are those of the original inspec-
tion, reinspection, or field appeal in-
spection service”; or (2) “(Grade and/
or official factor) results based on the
(field appeal inspection or Board
appeal inspeetion) service; all other re-
sults are those of the (original inspee-
tion, reinspection, or field appeal) in-
spection service.”

(2) Other statements. (i) If, at the
time of issuing an appeal inspection
service certificate, the superseded cer-
tificate is in the custody of the field
office or the Board of Appeals and
Review, the superseded certificate
shall be marked “Void” in a e¢lear and
conspicuous manner.

(ii) If the superseded original inspec-
tion service, reinspection service, or
field appeal inspection service certifi-
cate is not in the custedy of the issu-
ing field office or the Board of Ap-
peals and Review, the following state-
ment shall be clearly shown on the
appeal inspection certificate immedi-
ately beneath the statement specified
in subparagraph (1) of this paragraph
(e): “The superseded certificate has
not been surrendered.” PField office
and Board of Appeals and Review per-
sonnel shall exercise such other pre-
cuations as may be necessary to pre-
vent the fraudulent or unauthorized
use of a superseded certificate.

(d) Use of superseded certificate pro-
hibited. As of the date of issuance of
the field appeal or the Board appeal
inspection service certificate, as appli-
cable, the superseded original inspec-
tion service, reinspection service, or
field appeal inspection service certifi-
cate shall be considered null and void
and shall not thereafter be used to
represent any grain.

(e) Finalily of Board appeal inspec-
tion service. A Board appeal inspec-
tion service shall be the final appeal
inspection service under the Act.
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§§ 800.141—800.144 [Reserved]

OFFICIAL RECORDS AND FORMS
(GENERAL)

§800.145 Official records that are re-
quired to be kept.

(a) Agencies. Subject to the provi-
sions of paragraph (g) of this § 800.145,
each agency shall keep. and make
available to each of its licensees a com-
plete file and record of (1) the Act, the
regulations, the standards, and the
instruections issued to the agency by
the Service, as specified in §800.148;
(2) the delegation or designation of au-
thority issued to the agency by the
Service, as specified in §800.149; (3)
the organization and staffing; (4) the
licenses issued to the employees of the
agency or to the warehouse samplers
in the areas of responsibility assigned
to the agencies, and a listing of ap-
proved weighing facilities and ap-
proved weighers in the areas of re-
sponsibility assigned to the agencies,
as specified in § 800.151; (5) the agen-
cy's schedules of fees, as specified in
§ 800.152; (6) the space and equipment
used by the agency, as specified in
§800.153; (7) each inspection, weigh-
ing, and equipment testing function
performed by the agency or by the
agency's employees under the Act, as
specified in § 800.154; and (8) related
information as may be required in
instructions issued by the Service, as
specified in § 800.155.

(b) Field offices. Each field office
shall keep and make available to each
of its authorized employees a complete
file and record of (1) the Act, the regu-
lations, the standards, and the instruc-
tions issued to the field office by the
Service, as specified in §800.148; (2)
the current fee schedule issued by the
Service; (3) the position descriptions
or other authorizations of the employ-
ees assigned to the field office, a copy
of the licenses issued to licensees in
the field office’s circuit, and a listing
of approved weighers in the field of-
fice’s circuit, as specified in § 800.151;
(4) each inspection, weighing, equip-
ment testing, and monitoring function
performed by the field office or by em-
ployees assigned to the field office, as
specified in §800.154; and (5) related
information as may be required in
instructions issued by the Service, as
specified in § 800.155.

(¢) Contractors. Each contractor
shall keep a complete record of (1) the
Act, the regulations, the standards,
and the instructions issued to the con-
tractor by the Service, as specified in
§ 800.148; (2) the contract with the
Service, as specified in §800.149; (3)
the licenses issued to the contractor or
te the contractor's employees by the
Service, as specified in §800.151; (4)
each inspection, weighing, and equip-
ment testing function performed by
the contractor or by the contractor's
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employees, as specified in §800.154;
and (5) related information as may be
required in instructions issued by the
Service, as specified in § 800.155.

(d) Approved scale testing organiza-
tions. Each approved scale testing or-
ganization shall keep a complete file
and record of (1) the Act, the regula-
tions, and the instructions issued to
the organization by the Service, as
specified in §800.148; (2) the notice of
approval issued to the organization by
the Service, as specified in §800.149;
(3) the scale testers employed by the
organization, as specified in §800.151;
(4) each scale testing function per-
formed by the organization on equip-
ment used in weighing under the Act,
as specified in §800.154; and (5) relat-
ed information as may be required in
instructions issued by the Service, as
specified in § 800.155.

(e) Licensees. Each licensee shall (1)
have ready access to a complete file
and record of the Act, the regulations,
instructions, and such other informa-
tion as may be required and (2) keep
the license issued to the individual by
the Service.

(f) Authorized employees. Each au-
thorized employee assigned to a field
office shall keep those records speci-
fied by the Service.

(g) Preparation and’ keeping of rec-
ords. The records specified in para-
graph (a) through (f) of this § 800.145
shall be prepared and kept in such
manner and in such order as will facili-
tate (1) the daily use of records in the
administration and enforcement of the
Act and in the performance of services
under the Act and (2) the review and
audit of the records to determine com-
pliance with the Act, the regulations,
the standards, and the instructions
under the Act.

§ 800.146 Retention periods for official
records,

(a) Regular retention periods.
Except as provided in paragraph (b) of
this § 800.1486, the records specified in
§ 800.145 shall be retained in accord-
ance with the following schedule:

KIND OF RECORD AND MINIMUM RETENTION
PERIOD

(1) The Act, the regulations, the stand-
ards, and instructions issued by the Service
(§ 800.148).—Until superseded or revoked,
whichever is earlier.

(2) Delegations and designations, con-
tracts, and approvals of scale testing organi-
zations (§ 800,149).—Until superseded, termi-
nated, revoked, or canceled.

(3) Organization, staffing, and budget
(§800.150).—5 years after the applicable
vear or 5 years after being superseded,
whichever is earlier.

(4) Licenses ‘“and authorizations
(§ 800.151).—The tenure of the employee.

(5) Fee schedules (§800.152).—5 years
after the schedule was last used as a basis
for assessing fees.,
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(6) Space and technical equipment
(§ 800.153).—5 years after the space was va-
cated or the equipment was last used.

() Inspection, weighing, and equipment
testing and monitoring records (other than
file samples) (§800.154).—5 years after the
inspection, weighing, equipment testing, or
monitoring function was completed (but see
paragraph (b) of this § 800.146).

(8) File samples (by type of carrier or con-
tainer) (§800.154).—Minimum retention
period (calendar days) after the official
function was completed (but see paragraph
(b) of this § 800.146).

(i) Trucks: In 3; Out 5.

(ii) Railcars: In 5; Out 10.

(iii) Barges (river): In 5; Out 25,

(iv) Ships and Barges (lake or ocean): In 5;
Out (domestic) 25; Export (sublot samples)
60.

(v) Bins and tanks 3.

(vi) Submitted samples 3.

For good cause shown, upon request by an
agency and with the approval of the Serv-
ice, specified file samples or classes of file
samples may be retained for agreed shorter
periods of time.

(9 Related information (§800.164).—5
years after the last applicable year.

(b) Special relention periods. (1)
Mandatory. In specific instances, the
Administrator may reguire an agency,
field office, contractor, or approved
scale testing organization to retain (i)
file samples for a period of not more
than 90 days or (ii) other records for a
period of not more than 3 years in ad-
dition to the 5-year retention period.
Notice of such longer retention peri-
ods will be given by the Administrator
to the appropriate agency, field office,
contractor, or approved scale testing
organization,

(2) Permissive. Records, including
file samples, may be kept for longer
periods of time than the prescribed re-
tention period at the option of the
agency, the field office, the contractor,
the approved scale testing organiza-
tion, or the individual maintaining the
records.

§ 800.147 Availability of official records.

(a) Availability to officials. Each
agency, field office, contractor, ap-
proved scale testing organization, li-
censee, and authorized employee of
the Service shall permit authorized
representatives of the Comptroller
General, the Secretary, or the Admin-
istrator to have access to, and to copy,
without charge, during customary
business hours, any records which
such agency, field office, contractor,
approved scale testing organization, li-
censee, and authorized employee of
the Service is required to maintain
under § 800.145.

(b) Availability to the public. (1)
General records. The following official
records will be available, upon request
by any person, for inspection and
copying during customary business
hours: (i) copies of the Act, the regula-

tions, the standards, and instructions
issued by the Service under the Act as
specified in §800.148; (ii) the delega-
tion, designation, contract, and ap-
proval records specified in §800.149;
(iii) the organization and staffing rec-
ords specified in §800.150; (iv) the li-
censes, authorizations, and approval
records specified in §800.151; and (v)
the schedule of fee records specified in
§ 800.152.

(2) Records of the Service. Records
of the Service, other than the records
identified in this paragraph (b), are
available for inspection and copying in
accordance with (i) the regulations of
the Secretary of Agriculture, Title 7,
Part 1, Subpart A, of the Code of Fed-
eral Regulations (7 CFR 1.1-1.16) and
Appendix A thereto, and (ii) the Free-
dom of Information Act (5 U.S.C.
552(a)(3)).

(c) Locations where records may be
examined or copied. (1) Agency, con-
tractor, and approved scale testing or-
ganization records. Records of agen-
cies and their licensed employees, con-
tractors, and approved scale testing or-
ganizations that are available for
public inspection may be inspected
and copied during regular working
hours at the principal place of busi-
ness of the agency, contractor, or scale
testing organization.

(2) Service records. Records of the
Service that are available for public in-
spection and copying may be inspected
and copied in the applicable field
office, regional office, or headquarters
office of the Service, U.S. Department
of Agriculture (USDA), at 14th and In-
dependence Avenue, S.W. Washing-
ton, D.C. 20250, during regular work-
ing hours, Monday through Friday,
except holidays.

§ 800.148 Records on the Act, regulations,
standards, and instructions issued by
the Service under the Act.

(a) The Act. The complete record of
the Act consists of a copy of the word-
ing of the Act, with amendments, if
any.

(b) The regulations. The complete
record of the regulations consists of a
copy of the wording of (1) the regula-
tions as set forth in Parts 800, 802, and
803 of this chapter; (2) the Rules of
Practice Governing Informal Proceed-
ings, as set forth in Part 808 of this
chapter; and (3) all amendments
issued thereto.

(¢) The standards. The complete
record of the standards consist of a
copy of the wording of (1) the Official
U.S. Standards for Grain as set forth
in Part 801 of this chapter and (2) all
amendments issued thereto.

(d) The instructions. The complete
record of the instructions consists of a
copy of (1) each current notice, in-
struction, or handbook issued by the
Service and (2) a current checklist
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showing the current notices, instruc-
tions, and handbooks.

§800.149 Records on delegations, designa-
tions, contracts, and approvals of scale
testing organizations.,

(a) Delegations. The complete record
of a delegation under Sections 7 or TA
of the Act consists of a copy of the
current delegation and all amend-
ments thereto.

(b) Designations. The complete
record of a designation for the con-
duct of official functions under Sec-
tions 7 or 7A of the Act consists of a
copy of the current designation and all
amendments thereto.

(c) Contracts. The complete record
of a contract consists of a copy of the
current contract with the Service and
all amendments thereto. ;

(d) Approvals. The complete record
of an approval of a scale testing orga-
nization under Section 7B of the Act
consists of a copy of notice of approval
from the Service.

§ 800.150 Records on organization, staff-
ing, and budget.

(a) Organization. The complete
record of the organization of an
agency or contractor must show the
current information specified in
§800.198.

(b) Staffing. The complete record of
staffing must show (1) the name of
each current employee, (2) the em-
ployee’s principal duty, (3) the em-
ployee's principal duty station, (4) the
training that the employee has re-
ceived in accordance with Section 8(g)
of the Act, and (5) related information
that may be required by the Service.

(c) Budget. The complete record of
the budget must show for the current
year the actual income and the actual
expenses. Complete accounts for the
receipts for inspection, weighing,
equipment testing, and related serv-
ices; the sale of grain samples; and the
disbursements from such receipts and
such other records as may be needed
shall be available for use in establish-
ing or revising fees for inspection,
weighing, and equipment testing serv-
ices under the Act. The records shall
include such other information on the
disposition of grain samples obtained
under the Act as may be prescribed in
instructions issued by the Service.

§800.151 Records on licenses, authoriza-
tions, and approvals.

(a) Licenses. The complete record of
licenses consists of current informa-
tion showing (1) the name of each li-
censee; (2) the scope of each license;
(3) the termination date of each li-
cense; (4) the original license; and (5)
related information that may be re-
quired by the Service.

(b) Authorizations. A complete
record of authorizations consists of
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current information showing (1) the
name of each authorized employee
and (2) the position description or
other authorization for each employ-
ee.
(¢c) Approvals. A complete record of
approvals of weighers consists of cur-
rent information showing the name of
each approved weigher employed by,
in, or at a specific approved weighing
facility.

§ 800.152 Records on fee schedules,

The complete record on fee sched-
ules includes (1) a copy of the current
fee schedule as identified in § 800.70;
(2) in the case of agencies, data show-
ing how the fees in the schedule were
developed; (3) superseded fee sched-
ules as specified in § 800.146; and (4)
related information that may be re-
quired by the Service.

§800.153 Records om space and equip-
ment.

(a) Space. The complete record on
space must show (1) a description of
the space that is occupied or used at
each location; (2) the name and ad-
dress of the owner of the space; (3) the
financial arrangements for the space;
and (4) related information that may
be required by the Service.

(b) Equipment, The complete record
on equipment must show (1) the de-
scription of each piece of equipment
used in performing official inspection
or official Class X or Class Y weighing
functions under the Act, (2) the loca-
tion of the eguipment, (3) the name
and address of the owner of the equip-
ment, (4) the schedules for testing the
equipment under Section 7B of the
Act and §800.218, (5) a record of the
testing and the results of the testing,
and (6) related information that may
be required by the Service.

§ 800.154 Records on official inspection,
weighing, equipment testing, and moni-
toring functions.

(a) Detailed work records. (1) Gener-
al. Detailed work records must be pre-
pared for all inspection, weighing, and
equipment testing and monitoring
functions performed under the Act.
The records must (i) be on standard
forms prescribed in the instructions
issued by, or approved in specific cases
by, the Service; (ii) be written or print-
ed in English; (iii) be concise, com-
plete, accurate, and clearly legible; (iv)
show the information and data that
are needed for preparing the corre-
sponding official certificate or official
report; (v) show the name or initials of
the individual who made each of the
determinations; (vi) show such addi-
tional information as needed by the
agency or the Service in performing
monitoring, supervision, and regula-
tory activities; in answering trade in-
quiries; and in investigating trade com-
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plaints; and (vii) show related informa-
tion that may be required by the Serv-
ice.

(2) Use of work records. Work rec-
ords shall be used by official personnel
(i) as a basis for issuing official certifi-
cates or official forms; (ii) in approv-
ing or not approving the use of inspec-
tion and weighing equipment for the
performance of official inspection or
official Class X or Class Y weighing
functions; (iii) in performing monitor-
ing, supervision, and regulatory activi-
ties; (iv) in answering inquiries from
interested persons; (v) in processing
trade and other complaints; (vi) for
billing and accounting, and (vii) for re-
lated purposes. The records may be
used in reporting the results of official
inspection or weighing functions in
writing in advance of, or in addition
to, the issuance of official certificates.

(3) Furnishing standard forms. The
following standard forms are required
and will be furnished by the Service at
no cost to an agency: Official Export
Grain Inspection and Weight Certifi-
cates, Official Export Grain Inspec-
tion Certificates; official inspection
logs, official weight loading logs, offi-
cial scale testing reports, and official
volume of work reports. All other
forms used by an agency in the per-
formance of official functions, includ-
ing certificate forms, will be furnished
by the agency. All forms used by field
offices will be furnished by the Serv-
ice,

(b) Inspection work records. (1) Pan
tickets. The record for each kind of of-
ficial inspection service identified in
§ 800.76 shall, in addition to the offi-
cial certificate, include one or more
pan tickets as prescribed in instruc-
tions issued by the Service. (A sample
pan ticket form may be obtained from
any field office.) Activities which
during the course of inspection are
performed in a series, such as sam-
pling and grading, may be recorded on
one pan ticket or on separate pan tick-
ets, as convenient. However, if the re-
quest for “inspection has been with-
drawn or dismissed, no pan ticket shall
be issued or released to the applicant.
The original pan ticket shall be re-
tained by the agency or the field office
that performed the inspection.

(2) Imspection logs. In addition to
the, pan ticket identified in subpara-
graph (1) of this paragraph (b), the
record for official inspection services
that are performed on grain in a com-
bined lot (see § 800.86) and on shiplot
grain (see §800.87) must include the
official inspection log as prescribed in
instructions issued by the Service.
(Copies of the inspection log may be
retained by the agency or field office.)
The original inspection log shall be re-
tained by the agency or field office
that performed the inspection. If the
inspection is performed by an agency,
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two copies-of the inspection log shall
be promptly sent to the appropriate
field office.

(3) Other forms. Each detailed test,
including but not limited to official
factor -and official criteria determina-
tions which cannot be .completely re-
corded on apan ticket or an inspection
log, shall be recorded in a concise,
complete, accurate, and clearly legible
manner on such other forms as may
be prescribed in instrugctions issued by,
or approved in specific cases by, the
Service. If the space on a:pan ticket er
an inspection log does not permit
showing the full name for an official
factor or an official criteria, abhrevia-
tions may 'be used. (A list of approved
abbreviations may be obtained, upon
request, from any field office.)

4) File samples. (i) General. The
record for official inspection services
that are based. in whole or in part, on
an examination of the wgrain in a
sample includes one or more file sam-
ples, as preseribed :in instructions
issued by the:Service.

(i) Size. Bach file sample consists of
an unworked portion. Each file sample
shall be of such size as will permit &
reinspection, field appeal inspection,
field monitoring inspection, Board
appeal inspection, or Board monitor-
ing inspection for the kind and scope
of inspection for'which the sample was
obtained. (In the case of a submitted
sample inspection, if an undersized
sample is received for inspection, the
entire sample shall be retained.)

(iii) Method. Each sample shall be re-
tained in such ‘manner as will retain
the representativeness of the sample
from the time it {is obtained or re-
ceived by the agency or field office
until it is discarded. High moisture
samples, infested samples, and other
problem samples shall be retained in
accordance with the  instructions
issued by the Service.

(iv) Uniform system. To facilitate
the wuse of file samples, agencies and
field offices ;shall establish and main-
tain a uniform file sample-system in
accordance with instructions issued by
the Service. The instructions may pre-
scribe the kind and size -of the file
sample containers, the method of
identification, and methods for retain-
ing the representativeness of the sam-
ples,

(v) Forwarding samples. Upon re-
quest by a field office or the Board of
Appeals-and Review, a file sample re-
tained by an agency or by a field office
shall be furnished to the requesting
field office -or to the Board of Appeals
and Review for a field .appeal inspec-
tion, a field monitoring inspection, a
Board appeal inspection, or a Board
monitoring inspection. If a sample is
forwarded by an agency to a field
office, or by a field office to the Board
of Appeals and Review, no portion of
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the sample need be retained by the

agency or 'the field office that for-

warded the sample. The cost of locat-
ing the sample shall be borne by ithe
forwarding agency or field office. The
cost of containers:and mailing shall be
borne by the Service. 'When a file
sample is used for a field appeal in-
spection, or a field monitoring inspec-
tion, the field office or the Board of
Appeals and Review, as applicable,
shall thereafter have the responsibili-
ty for maintaining the sample.

(¢) Weighing work records. (1) Scale

ticket, scale tape, or other weight
record. The record for each official
Class X or Class Y weighing service
identified in § 800.77 shall, in addition
to the official certificate, include a
scale ticket, a scale tape, .or other
weight record as prescribed in instrue-
tions issued by the Service.

(2) Weighing logs. In addition to the
scale tickets, scale tape, or other
weight record identified in subpara-
graph (1) of this paragraph ¢¢), the
record for official Class X or Class Y
weighting services that are performed
on bulk grain in a combined lot (see
§800.99) and bulk shiplot grain (see
§ 800.100) shall inciude official weight-
ing logs as prescribed in instructions
issued by the Service.

(d) Eguipment lesting work records.
The record for each official equipment
testing function shall include an offi-
cial equipment testing report pre-
sceribed in instructions issued by the
Service. Upon completion of an official
eguipment test, one or more copies of
the completed testing report may,
upon request of the owner or operator
of the egquipment, be issued to the
owner or operator or to the owner’s or
operator’s order. The testing report
must show (1) the date the test was
made; (2) the name of the organiza-
tion that performed the test; (3) the
names of the personnel who per-
formed the test; (4) the names of the
Service presonnel who monitored the
performance of the test; (5) the identi-
fication of the equipment that was
tested; (6) the results of the test; (7)
the names of the interested persons
who were informed of the results of
the test; (8) the number or other iden-
tification of the approval tag or label,
or the noncompliance tag or label that
was affixed to the equipment; and (8)
other information that may be re-
quired by the Service.

(e) Monitoring records. The com-
plete record .on monitoring shall show
(1) the names of the official personnel
who performed the menitoring,(2) the
time and place of the monitoring, (3)
the kind of official function that was
monitored, (4) the names of the offi-
cial or approved personnel whose work
was monitored, (5) the results of the
monitoring function, and (6) related

information ‘that may be reguired by
the Service.

§800.155 -Related official records.

a) Volume of work wreport. Bach
agency and each field office shall pre-
pare a periodic report showing the
kind'and the volume of inspection and
weighing 'services performed by the
agency or the field office, as applica-
ble.. The report shall be prepared and
copies shall ‘be submitted to the Serv-
iee in accordance with instructions
issued by the Service.

(h) Record of withdrawals and dis-
missals. Bach agency and each field
office shall maintain a complete
record of (1) the requests for inspec-
tion wor weighing services that are
withdrawn by an applicant pursuant
to § 800.47, (2) the requests for inspec-
tion or weighing services that are dis-
missed by the agency or field ofifice
pursuant ‘to § 800.48, and (3) the re-
quests for inspection or weighing serv-
ices that are conditionally withheld by
the agency or field office pursuant to
§'800.49. The record shall be prepared
and maintained in accordance with
instructions‘issued'by the Service.

(c) Certificate record. Each agency
and each field office shall maintain a
complete record of the ecertificates
that are (1) received by the agency or
field office; (2) the special design certi-
ficates, if any, that are printed for use
by the agency or field office; and (3)
the certificates that are issued by the
agency or the field office, The record
shall show the serial numbers of the
certificates that are on hand and shall
include ‘a copy of each certificate that
is issued, voided, or otherwise used.
The record shall show related infor-
mation that may be required by the
Service.

(d) Warehouse samplers’ record.
Each warchouse sampler shall main-
tain the records prescribed in
§800.145(¢) and other records and re-
ports pertaining to the warehouse
sampler functions that may be re-
quired by the Service.

§§ 800.156—800.159 [Reserved)
OFFICIAL CERTIFICATES

§ B00.160 Official
and distribution,

(a) Required issuance; individual
certificates. ‘Subject to the provisions
of §§ 800.76(f)(2) and '800.77¢f)(2) -and
paragraph (b)-of this §800.160, an offi-
cial inspection certificate shall be
issued to:show the results.of each kind
and each level of inspection service,
and an official weight certificate shall
be issued to show the results.of each
kind of Class X or Class Y weighing
service performed under the Act.

(b) Permissive issuance; combina-
tion certificates for export cargo grain.

certificates; Iissuance
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(1) Issuance. Upon request by an ap-
plicant and subject to the provisions
of subparagraph (2) of this paragraph
(b), a combination export inspection
and weight certificate may be issued
for an original official sample-lot in-
spection service (of any scope) and an
official Class X weighing service for a
given lot of export cargo grain, pro-
vided the inspection and weighing
services are performed by one agency
or one field office at one location and
at one time.

(2) Surrender of combination certifi-
cates. If a reinspection service or a
field appeal inspection service is re-
quested with respect to any of the in-
spection results shown on a combina-
tion certificate for export cargo grain,
(i) the combination -certificate for
export cargo grain shall be surren-
dered to the issuing agency or to the
issuing field office; (ii) a new export
inspection certificate shall be issued
by the agency or the field office, as ap-
plicable, for the official sample-lot in-
spection service; (iii) a new export
weight certificate shall be issued for
the official Class X weighing service;
and (iv) each of the new certificates
shall clearly show the following state-
ment in completed form: “This certifi-
cate supersedes, in part, export certifi-
cate No. . dated

(3) Marking surrendered certificale.
If at the time of issuing the new
export certificates the superseded
combination certificate for export
cargo grain in the custody of the
agency or the authorized field office,
as applicable, the superseded combina-
tion certificate shall be marked “Void"”
in a clear and conspicuous manner.

(4) Statement to be shown on new
certificates. If the superseded combi-
nation certificate for export cargo
grain is not in the custody of the
agency or the authorized field office,
as applicable, the following statement
shall be clearly shown on the new
export certificate immediately be-
neath the statement specified in sub-
paragraph (3) of this paragraph (b):
“The superseded export certificate has
not been surrendered.” Official per-
sonnel shall diligently exercise such
other precautions as may be necessary
to prevent the fraudulent or unau-
thorized use of a superseded export
certificate.

(b) Use of superseded combination
certificate for export cargo grain pro-
hibited. As of the date of the issuance
of the new export certificates, the su-
perseded combination certificate for
export cargo grain shall be considered
null and void and shall not thereafter
be used to represent any grain.

(¢) Distribution, general. (1) Gener-
al. (i) Nonexport. The original and a
minimum of one copy of each official
certificate shall, except as provided in
subparagraphs (2) and (3) of this para-
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graph (¢), be delivered or mailed to
the applicant of record or to the appli-
cant's order, and one copy shall be re-
tained by the issuing office that per-
formed the inspection or the weighing
service. In the case of a reinspection,
field appeal inspection, or Board
appeal inspection, one copy of each
certificate shall also be delivered or
mailed to each respondent of record or
to the respondent’s order.

(ii) Export. The original and three
copies of each official certificate shall,
except as provided in subparagraph (3)
of this paragraph (c), be delivered or
mailed to the applicant of record or to
the applicant’s order, and one copy
shall be retained by the issuing office
that performed the inspection or the
weighing service. In the case of a rein-
spection, field appeal inspection, or
Board appeal inspection, one copy of
each certificate shall also be delivered
or mailed to each respondent of record
or to the respondent’s order. A copy of
each Board appeal inspection certifi-
cate shall be delivered to the agency
or the field-office that performed the
original inspection service or the rein-
spection service.

(2) Trucklot grain. In the case of in-
bound trucklot grain, the official Class
X or Class Y weight certificate, as ap-
plicable, shall be delivered or mailed
to the applicant of record or to the ap-
plicant’s order. A copy of the weight
certificate shall be delivered by the ap-
plicant to the driver of the truck or
mailed to the person who owned the
grain at the time of delivery.

(3) Additional copies. Upon request,
additional copies of an official certifi-
cate shall be furnished to the appli-
cant, a respondent, or other interested
person. Fees for extra copies may be
established by an agency in accord-
ance with §800.70. Fees for extra
copies furnished by a field office of
the Board of Appeals and Review shall
be in accordance with § 800.72.

(d) Prompt issuance. (1) General re-
quirement. The original of each certif-
icate and the copies for the respond-
ents, if any, shall, except as provided
in subparagraphs (2) and (3) of this
paragraph (d), be issued on the date
the inspection or the weighing service,
as applicable, was performed. If a com-
bination inspection and weight certifi-
cate is issued for export cargo grain,
the original and the copies of the cer-
tificate shall be issued on the date the
inspection and the weighing services
were completed.

(2) Exception when results have been
reported. If the results of an inspec-
tion or weighing service have been re-
ported or released to an applicant on
or before the date prescribed in sub-
paragraph (1) of this paragraph (c),
the certificate and the copies may be
issued not later than the close of busi-
ness on the next business day follow-
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ing the date prescribed in subpara-
graph (1) of this paragraph (d). Upon
request by an agency or a field office,
the requirements of this subparagraph
(2) may be waived by the Service on a
case-by-case basis.

(3) Exception when divided-lot certi-
ficates have been requested. In the case
of export cargo grain, the distribution
of the original and the copies of an
export certificate shall be withheld if
a request for a divided-lot certificate is
received by the issuing agency, field
office, or Board of Appeals and Review
before the issuance of the export cer-
tificate.

(e) Who may issue official certifi-
cates. Subject to the provisions of
paragraph (f) of this § 800.160;

(1) Authority. Certificates for inspec-
tion or weighing services performed
under the Act may, except as provided
in subparagraph (2) of this paragraph
(e), be issued by official personnel who
are licensed or authorized to perform
and to certify the results of the service
reported on the certificates.

(2) Restriction. Only an official in-
spector may issue an official certifi-
cate which shows an official grade de-
termination. Only an official weigher
may issue an official certificate which
shows an official Class X or Class Y
weight.

(3) Prohibition. No person shall
issue an official certificate unless he/
she is licensed or authorized to do so.

(f) Who should issue certificates. (1)
General. The licensed or authorized
person who is in the best position to
know whether an inspection or a
weighing service has been performed
in an approved manner and whether
the final determinations are accurate
and true should issue the certificate
for the service. For example, if an in-
spection or a weighing service is per-
formed, in whole or in part, by one li-
censed or one authorized person, the
certificate should be issued by that
person.,

(2) Team activities. If an inspection
or a weighing service is performed by
two or more official personnel, the cer-
tificate should be issued by the person
who made the final inspection or the
final weighing determination.

(3) Issuance by supervisory person-
nel. Nothing in this paragraph ()
shall preclude a supervisory inspector,
supervisory weigher, chief inspector,
chief weighmaster, or field office su-
pervisor from issuing an official certif-
icate if the person is licensed or au-
thorized to do so and has determined
that the facts stated on the certificate
are true.

(g) Name requirement. (1) General
The name or the signature of the
person who issues an official certifi-
cate shall, except as specified in sub-
paragraph (2) of this paragraph (g), be
shown on the original of each certifi-
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cate. The mame shall be shown on
each copy.

(2) Exeeption. Both the name and
the signatureof the person who issues
an exportcertificate shall be:shown on
the original of the export certificate,
Upon request. of :an applicant, both the
name and the signature of the persan
who issuesa certificate other than an
export certificate shall be shown on
the original of the certificate.

(3) Copies. If the original of a certifi-
cate is signed, either the name or a
facsimile of the signature shall be
shown on each copy of the certificate.

(h) Authorizations to affix names.
(1) Reguirements for authorizations.
The name, the signature, or both, of a
licensed or authorized person may,
subject to the provisions. of paragraph
(g) of this § 800.160, be affixed te offi-
cial certificates by a ‘duly authorized
agent if (1) ‘the agent is employed 'by
the agency or the Service, (ii) the
agent has ‘been designated by an
agency or a field office as an author-
ized agent for the affixing of names or
signatures, or both; (iii) a power of at-
torney authorizing the affixing of a
name or signature has been issued to
each agent by the licensed or author-
ized person whose name or signature,
or both, are affixed by the agent: (iv)
if the agent is employed by an agency,
the original or a true copy of the des-
ignation, and of the power of attorney,
are on file in the office of the agency,
and true copies are on file in the ap-
propriate field office; (v) if the agent
is employed by the Service, the origi-
nal or a true copy of the designation
by the field office, and of the power of
attorney, are on file in the field office;
and (vi) each certificate prepared by
an agent is prepared from an official
work record which has been personal-
1y signed.or Initialed by the licensed or
the authorized person whose name or
signature is shown on the certificate.

(2) Initialing. When a name or sig-
nature, or both, of a licensed or an au-
thorized person is affixed to.an official
certificate by .an authorized agent, the
initials of the given names and sur-
name of the authorized agent shall be
shown on the certificate immediately
below or following the name or signa-
ture, or both, of the licensed or au-
thorized individual.

(1) Advance information. Upon re-
quest of an applicant, all .or any part
of ‘the contents of an official certifi-
cate may be telecopied, telegraphed,
or telephoned Lo the applicant, or to
the applicant's order, at the appli-
cant's expense. Upon request of a re-
spondent «or other interested person,
all or any part of the contents of an
official certificate may be telecopied,
telegraphed, eor telephoned to the re-
spondent, or to the respondent’s-order,
or to the wother interested person at
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the respondent’s or the other person's
expense,; asapplicable,

i) Certification, when prohibited.
No official certificate shall be issued
after the corresponding request ‘for an
inspection or weighing service under
the Act has been withdrawn by the ap-
plicant or dismissed by an agency, a
field office, or the Board of Appeals
and Review.

§800.161 .Official certificates; general re-
guirements,

(a) 'General. Official certificates
shall, except &s provided in subpara-
graph (d)(2) of this §800.161, (1) be on
standard printed forms prescribed ‘in
instructions issued by the Service; (2)
be ‘in 'English; (3) be typewritten or
handwritten in ink and be clearly leg-
ible; (4) show the results of inspection
or weighing services in ‘a uniform, -ac-
curate, and concise manner; (5) show
the information required by §§800.161
through '800.166; and (8) show only
such other information and state-
ments of fact as are shown in instrue-
tions issued by, or approved in specific
cases by, the Service.

(h) Reguired statements and infor-
mation. Each original and each copy
of an official certificate shall show the
following ‘statemerits or information,
as appropriate:

(1) Captions. (i) Combination certif-
icate for export cargo grain. The cap-
tion “Official Export Grain Inspection
and Weight Certificate” for a combi-
nation certificate that shows the re-
sults of an official sample-lot inspec-
tion service and an official Class X
weighing service on export cargo
grain.

(ii) Combination domestic certifi-
cale. The caption “Official Grain In-
spection and Weight Certificate” for a
combination certificate that shows the
results of an efficial sample-lot inspec-
tion service and an official Class X
weighing service on domestic grain.

(iil) Export inspection. The caption
“Official Export.Grain Inspection Cer-
tificate” for .a certificate that shows
the results of an official sample-lot in-
spection service on export grain.

(iv) Export or domestic weighing.
The caption “Official Grain Weight
Certificate” for a certificate that
shows the results of an official Class X
weighing:service.

(v) Domestic Class Y weighing. The
caption “Supervision of Grain Weight
Certificate” for a certificate that
shows the results of an official Class Y
weighing service, including an official
checkweighing service or an official
checkloading service on other than
export grain,

(vi) Domestic inspection. The cap-
tion "'Official Grain Inspection Certifi-
cate"” for a certificate that shows the
results of .an official sample-lot inspec-

tion sarvice on eother than export
grain.

(vii) Warehouseman's sample inspec-
tion. The caption “Official Certifi-
cate—Warehouseman's Sample-Lot In-
spection” for a certificate that shows
the results of a warehouseman's
sample-lot inspection service.

(viii) Submilled sample inspection.
The caption “QOfficial Certificate—
Submitted Sample Inspection” for .a
certificate that shows the results of a
submitted sample inspection service.

(ix) Sempling service. The caption
“Official Sample Certificate" for a cer-
tificate for an official sample service.

(x) Stowage examination. The cap-
tion “Official Stowage Examination
Certificate” for a certificate that
shows the results.of a stowage exami-
nation or-.a carrier condition report.

(2) Name. The name .of the issuing
agency, field office, or Board of Ap-
peals and Review, as applicable, and
the name ‘“‘Federal Grain Inspection
Service'" if the certificate is issued by a
delegated agency, field .office, -or
Board of Appeals and Review.

(3) Kind and level of service. Infor-
mation showing whether the certifi-
cate represents an original inspection,
reinspection, field appeal inspection,
Board appeal inspection, Class X
weighing, or Class Y weighing service.

(4) Original or copy. Information
showing whether each original and
each copy of a certificate is.an original
or a copy. (See paragraph (d) of this
§800.161.)

(5) Certificate number. The serial
number .of the certificate, together
with the lettered prefix assigned by
the Service to (i) the designated
agency, (ii) the delegated agency, or
(iii) the .Service. The prefix and the
number shall, except -on divided:lot,
duplicate, and corrected certificates,
be preprinted on the certificate. The
requirement with respect to the let-
tered prefix may 'be waived by ithe
Service for:special design weight eerti-
ficates. (See paragraph (d) of this
§800.161.)

(8) Location of dssuing office. The
name of the city, town; port, or other
location, and Lhe State where the cer-
tificate is prepared and issued.

(1) Date of service. The date the in-
spection .or weighing service was per-
formed, in accordance with §800.1(b).
No certificate shall be predated or
postdated.

(8) Kind of movement. Information
showing whether the-certificate repre-
sents an “IN”, “OUT", or “LOCAL"
movement. (This requirement is neot
applicable to certificates which repre-
sent submitted sample inspection,
sampling, or stowage examination
services.) An “IN” movement shall be
deemed to be a movement of grain
inte an elevator, or into or through a
city, town, port, or .other location
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without a loss of identity. An “OUT”
movement shall be deemed to be a
movement of grain out of an elevator,
or out of a city, town, port, or other lo-
cation. A “LOCAL" movement shall be
deemed to be a bin run or similar in-
house movement. Grain at rest in bins,
tanks, or similar containers shall be
considered to be a “LOCAL"” move-
ment.

(9) Certification. A statement show-
ing that the certificate is issued under
the authority of the United States
Grain Standards Act, as follows:

(i) For a combination export certifi-
cate that shows the results of an offi-
cial sample-lot inspection service and
an official Class X weighing service for
export cargo grain: “I certify that I
am licensed or authorized under the
United States Grain Standards Act (7
U.S.C. T1 et seq.) to inspect and weigh
the kind of grain covered by this cer-
tificate, and that on the above date,
the following identified grain was in-
spected and weighed under the Act,
with the following results:”

(ii) For a certificate that shows the
results of official inspection services
other than official sample-lot inspec-
tions: “I certify that I am licensed or
authorized under the United States
Grain Standards Act (7 U.S.C. 71 et
seq.) to perform the inspection service
covered by this certificate, and that on
the above date, the following identi-
fied service was performed under the
Act, with the following results:”

(iii) For a certificate that shows the
results of an official Class X weighing
service: “I certify that I am licensed or
authorized under the United States
Grain Standards Act (T U.S.C. 71 et
seq.) to weigh the kind of grain cov-
ered by this certificate, and that on
the above date, the following identi-
fied grain was weighed under the act,
with the following results:”

(iv) For a certificate that shows the
results of an official Class Y weighing
service: “I certify that I am licensed or
authorized under the United States
Grain Standards Act (7T US.C. 71 et
seq.) to perform official supervision of
weighing service, and that the grain
elevator, warehouse, storage, or han-
dling facility which weighed the iden-
tified grain has suitable grain-han-
dling equipment, accurate scales, and
approved weighers."”

(10) Location of grain. The location
of the grain at the time it was sampied
or weighed under the Act, or the loca-
tion of the carrier or container at the
time it was examined under the Act in
terms of (i) a railroad yard, pier, eleva-
tor, or other specific place; and (ii) the
name of the city and the State, if dif-
ferent than the name of the city and
State shown in accordance with sub-
paragraph (6) of this paragraph (b).

(11) Date and method of sampling.
The dates the grain was sampled and
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the method of sampling the grain.
(This subparagraph (11) is not. applica-
ble to export, submitted sample, stow-
age examination, or official Class X
weight or official Class Y weight certi-
ficates.)

(12) Seal record. Upon request of the
applicant, (i) for hopper cars, whether
bottom seals are intact or missing and
(i) for all other containers, the identi-
fication of the seals, if any.

(13) Identification of container. For
an inspection certificate, or a weight
certificate, or a combination certifi-
cate that shows the results of an offi-
cial sample-lot inspection service and
an official Class X weighing service,
the identification of the container in
terms of (i) the State or municipality
license number of, or other identifica-
tion assigned by official personnel to,
a truck or trailer, and when necessary
to identify an individual truck, trailer,
truck/trailer combination, or railroad
car, the approximate time of sampling
or weighing, or the scale ticket
number or the bill of lading number;
(ii) the railroad car initials and num-
bers; (iii) the name or other designa-
tion of the ship, barge, or other carri-
er, and the number or other designa-
tion of the hold or other place of stow-
age; or (iv) the name or other designa-
tion of an elevator and bin or compart-
ment. :

For an inspection certificate that
shows the results of a submitted
sample inspection, the applicant’s
mark, number, or other identification
or such identification as the official
personnel who issue the submitted
sample certificate may deem neces-
sary: Provided, That nothing in this
subparagraph (13) shall preclude the
true showing by an applicant of the
identification of the means of convey-
ance transporting the grain.

(14) Quantities. For a lot inspection
certificate, the approximate quantity
of grain in the lot, stated in terms of
truckload, trailerload, carload, barge-
load, part truckload, part trailerload,
part carload, part bargeload, or by of-
ficial weight.

(15) Grade. The grade and the kind
of grain covered by an inspection cer-
tificate, except that if a grade is not
shown, the word “grade’” shall be de-
leted or otherwise not shown on the
certificate. (This subparagraph (15) is
not applicable to a certificate for an
official sample or an official stowage
examination.)

(16) Resulls of service, Information
showing the results of the inspection
or weighing service, in accordance
with the kind, scope, and level of sery-
ice requested by the applicant.

(17) Remarks. The word “Remarks,"
together with space for statements re-
quired by the Service, or other state-
ments requested by an applicant and
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permitted by paragraph (f) of this
£800.161.

(18) Land carriers and barges (single
lots). For grain in land carriers and
barges in single lots, the statements
required by §§800.85¢(d), (e), (f), (g),
and (h), and 800.98(d) and (e).

(19) Combined lots. For grain in land
carriers, barges, and ships in combined
lots, the statements required by
8§ 800.86(i) and 800.99(g).

(20) Shiplot grain (single lois). For
shiplot grain in single lots, the state-
ments required by §§800.87(i) and
800.100¢e).

(21) Superseding statement. For a
certificate for a reinspection service,
field appeal inspection service, or
Board appeal inspection service, the
statements and information required
by §§ 800.130(¢c) and 800.140(¢).

(22) File sample inspection. For a
certificate for a reinspection service, a
field appeal inspection service, or a
Board appeal inspection service based,
in whole or in part, on file samples,
the statement required by § 800.83(d).

(23) Warehouseman’s sample-lot in-
speclion. For a certificate for a ware-
houseman's sample-lot inspection serv-
ice, the name of the licensed employ-
ee, the number of the contract entered
into by the licensed employee, and the
statement “This certification does not
meet the inspection reguirements of
Section 5 of the Act.”

(24) Submitted sample inspection.
For a certificate for a submitted
sample inspection service, the follow-
ing statements: (i) in bold print, ““The
sample identification and Inspection
results shown on this certificate are
assigned only to the gquantity of grain
in the sample indicated, and not to
any identified carrier from which the
sample of grain may have been taken,
This certificate does not meet the in-
spection requirements of Section 5 of
the Act.”; and (ii) in ghost or shadow
type diagonally across the face of the
certificate, the words “Not officially
sampled.”

(25) Stowage examinations. (i) Sepa-
rate Service. (A) For a certificate for a
stowage examination for inspection
purposes, the following statements, as
appropriate: “Stowage space examined
on the above date and found to be sub-
stantially clean, dry, free of insect in-
festation, and suitable to maintain the
quality of the grain,” or “Stowage
space examined on the above date and
found not suitable to maintain the
quality of the grain because of

(B) For a certificate for a stowage
examination for weighing purposes,
the following statements, as appropri-
ate: “Stowage space examined on the
above date and found suitable to main-
tain the gquality of the grain,” or
"Stowage space examined on the
above date and found not suitable to
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maintain the gquality of the grain be-
cause of ——M8M8M—"'

(C) For a certificate for a stowage
examination for both inspection and
weighing, the following statements, as
appropriate: “Stowage space examined
on the above date and found to be sub-
stantially clean, dry, free of insect in-
festation, and suitable to maintain the
quality and quantity of the grain,” or
“Stowage space examined on the
above date and found not suitable to
maintain the quality and quantity of
the grain because of ——8M—."'

(ii) Combined service. For an inspec-
tion or weighing certificate other than
shiplot grain, a statement in accord-
ance with the instructions which indi-
cate whether or not a stowage exami-
nation was performed.

(26) Sampling service. For a certifi-
cate for an official sampling service,
the statement “Official Sample,” the
date of sampling, the method of sam-
pling, the name of the sampler, and
the quantity of grain in the sample in
terms of volume or weight.

(27) Not standardized grain. For a
certificate for a sample or lot that
does not conform to the requirements
in the Official U.S. Standards for
Grain, the statement required by
§ 800.78(b).

(28) Divided lot, For a divided-lot
certificate, the statements and infor-
mation required by § 800.163.

(29) Duplicate certificate. For a2 du-
plicate certificate, the statements and
information required by § 800.164.

(30) Corrected certificate. For a cor-
rected certificate, the statements and
information required by § 800.165.

(31) Name. The name or the signa-
ture, or the name and the signature,
of the licensed or authorized person
who issued the certificate, stated in ac-
cordance with the provisions of
§ 800.160(g).

(32) Authority and purpose. A state-
ment as follows: “This certificate is
issued under the authority of the
United States Grain Standards Act, as
amended (7 U.S.C. 71 et seq.), and the
regulations thereunder (7 U.S.C, 800.1
el seq.). It is issued to show the kind,
class, grade, quality, condition, or
quantity of grain, or the condition of a
carrier or container for the storage or
transportation of grain, or other facts
relating to grain as determined by offi-
cial personnel. The statements on the
certificate are deemed true at the time
and place the inspection or the weigh-
ing service was performed. The state-
ments shall not be deemed to be true
if the grain is transshipped or is other-
wise transferred from the identified
carrier or container. If this certificate
is not canceled by a superseding certif-
icate, it is receivable by all officers and
all courts of the United States as
prima facie evidence of the truth of
the facts stated therein. This certifi-
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cate does not excuse failure to comply
with the provisions of the Federal
Food, Drug, and Cosmetic Act, or
other Federal Law.”

(33) Statement on negotiability. For
a certificate that shows an official
Class X or Class Y weight, the term
‘““Not negotiable.”

(34) Warning. A warning statement
as follows: “Warning: Any person who
shall knowingly falsely make, issue,
alter, forge, or counterfeit this certifi-
cate, or participate in any such ac-
tions, or otherwise violate provisions
in the U.S. Grain Standards Act, the
U.S. Warehouse Act, or related Feder-
al laws, is subject to criminal, civil, and
administrative penalties.”

(35) Class Y weight. For a certificate
that shows Class Y weight, the state-
ment “This certificate does not meet
the requirements of Section 5 of the
Act.”

(36) Reference. A reference state-
ment as follows: “Please refer to this
certificate by its number, including
the lettered prefix, if any, and date.”

(c) Statements to be shown on face of
certificate, (1) General. Except as
shown in subparagraph (2) of this
paragraph (¢), the statements and in-
formation required by paragraph (b)
of this §800.161 and the statements
and information permitted by para-
graph (g) of this §800.161 shall be
shown on the face of the certificate.

(2) Exceptions. The following re-
quired or permissive statements and
information may be shown on the
back of a certificate, other than a cer-
tificate for export grain: (i) the abbre-
viations and the meaning of the abbre-
viations for official factors or official
criteria, as specified in paragraph (e)
of this §800.161; (i) the statement
“Partial inspection—heavily loaded,”
as specified in § 800.85(f); and (iii) the
identification of the carriers or con-
tainers in a combined lot, together
with the identification of the seals, if
any, applied to the carriers or contain-
ers, as specified in § 800,86.

(d) Format and color requirements
Jor certificates. (1) General. Except as
provided in subparagraph (2) of this
paragraph (d), official certificates for
similar kinds and levels of inspection
and weighing services shall be uniform
in size, shape, color, and format, as
specified in instructions issued by the
Service. All original certificates (see
subparagraph (a)4) of this § 800.161)
and all copies issued to interested per-
sons shall be on white paper, except as
follows:

Color of Color of

Caption on Certificate Original Copy

Certificate

Official Certificate— yeliow yellow
Wareh 's S
Lot Inspection.

Official Certificate— pink pink
Submitted Sample
Inspection.

Official Supervision of yellow yellow
Weight Certificate,

(2) Special design weight certificales.
Upon request of an applicant and with
the approval of the Service, weight
certificates that are specially designed
may be used by an agency or an au-
thorized field office, as applicable, at
an approved weighing facility, subject
to the following requirements: (i) the
certificates shall show the results of
an official Class X weighing service or
an official Class Y weighing service on
inbound grain or an outbound grain,
except export grain; (ii) controls for
the printing, storing, and issuance of
the certificates must be established
and maintained by the agency or the
field " office that performs weighing
services at the facility; (iil) except for
the design, the certificates must
comply with the provisions of
§§800.160, 800.161, 800.164, and
800.165; and (iv) the certificates must
otherwise conform with instructions
issued by the Service,

(3) Related information. Special
design weight certificates may, at the
option of the applicant, include relat-
ed merchandising information pro-
vided the information (i) is shown in a
lightly shaded area that is clearly sep-
arated by a heavy black line from the
remainder of the certificate; (ii) shown
in the lightly shaded area is in one lo-
cation on the certificate; and (iii)
shown in the lightly shaded area con-
tains a caption that clearly indicates
the information in the shaded area is
not a part of the official Class X
weighing information or the official
Class Y weighing information, sub-
stantially as follows: “Note: Informa-
tion shown in shaded area is not part
of this official certificate.”

(e) Showing official factor or official
criteria identification. Official factor
identifications and official criteria
identifications, if printed on inspec-
tion certificates, shall be shown in
block form, No abbreviations for fac-
tors or criteria may be shown on certi-
ficates for export grain. When space
on certificates, other than certificates
for export grain, does not permit
showing the full identification for an
official factor or an official criteria, an
abbreviation approved by the Service
may be used if (1) the abbreviation
and the meaning of the abbreviation
are shown on the back of the certifi-
cate and (2) the statement “See re-
verse side for abbreviations” is shown
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on the face of the certificate in the
space provided for remarks. (A list of
approved abbreviations may be ob-
tained from any field office.)

(f) Permissive statements and infor-
mation. (1) Requested statements.
Statements requested by an applicant
but not required by the regulations or
by instructions issued by the Service
may be shown on a certificate if the
statements (i) have been approved in
instructions issued by the Service or
(ii) are approved in specific cases by
the Administrator. A list of approved
statements may be obtained from any
agency or field office.

(2) Other requested information.
Other information requested by an ap-
plicant may be shown on a certificate
if the information (i) is known to be
true by the person issuing the certifi-
cate, or (ii) is a type of information ap-
proved by the Service as useful in the
merchandising of U.S. grain, and (iii)
is not inconsistent with the Act, the
regulations, or instructions issued by
the Service. The information may in-
clude, but is not limited to contract,
loading order, or purchase authoriza-
tion numbers, and letter of credit iden-
tifications, and in the case of sacked
grain, the kind and condition of the
sacks, and the markings, if any, on the
sacks.

(g) Letlerhead statements and infor-
mation. The permissive statements
and information prescribed in para-
graphs (f) and (g) of this § 800.161 may
be shown on designated agency or
Service letterhead stationery in lieu of
official certificates if (1) space does
not permit showing the statements or
information on the official certifi-
cates, or when letterhead stationery is
found by the issuing agency or field
office to be more suitable than a cer-
tificate; (2) the identification of the
corresponding certificates is refer-
enced on the letterhead stationery;
and (3) the letterhead statements are
issued and distributed in accordance
with §800.160 and instructions issued
by the Service. If letterhead state-
ments are issued by delegated agencies
for export grain or export grain carri-
ers, the statements shall be issued on
Service letterhead stationery,

§800.162 Certificates of grade; special re-
quirements,

(a) General. Each official certificate
that shows an official grade determi-
nation shall show (1) the grade in ac-
cordance with the Official U.S. Stand-
ards for Grain; (2) the test weight of
the grain; (3) the moisture content of
the grain; (4) the information for any
official factor identified in paragraph
(b) of this § 800.162 for which an offi-
cial determination is made during the
course of the grade determination; (5)
if the grain is graded other than No. 1,
the certificate shall show the informa-
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tion for each of the official factors
that determined the grade, including
the factors commercially objectionable
foreign odor, distinctly low quality,
heating, musty, or sour; and (6) all of-
ficial factor information requested by
the applicant.

(b) Cargo certificates. Each certifi-
cafe of grade that represents a cargo
shipment of a given kind of grain shall
show the information for each of the
following official factors for the grain,
in addition to the information re-

quired by paragraph (a) of this
§ 800.162;
BARLEY: S1xX-ROWED MALTING AND S1X-

Rowep BLUE MALTING

Black barley; Foreign material; Other
grains; Plump barley; skinned and broken
kernels; sound barley; Thin barley; Suitable
malting type.

Mrxep GRAIN
Damaged kernels; foreign materials; Heat-
damaged kernels.
Oars
Foreign material; heat-damaged kernels;
sound cultivated oats; Wild oats.
BARLEY: TWO-ROWED MALTING

Black barley; foreign material; Plump
barley; skinned and broken kernels; sound
barley; thin barley; wild oats; Suitable malit-
ing type.

Barrey: Six-Rowep aAND Two-Rowep
(OTHER THAN MALTING) AND BARLEY

Black barley; Broken kernels; Damaged
kernels; foreign material; heat-damaged ker-
nels (major); Sound barley; Thin barley.

5 CoRN
Broken corn and foreign material; Dam-
aged kernels (total); heat-damaged kernels.
FPLAXSEED
Damaged flaxseed (total); Heat-damaged
flaxseed.
WHEAT: DURUM

Contrasting classes; Damaged kernels
(total); Defects (total); foreign material;
Heat-damaged Kkernels; Shrunken and
broken kernels; Nore2 Wheat of other
classes; (total shall not be shown),

Rye

Damaged kernels (total; Foreign material
(total); foreign matter other than wheat;
heat-damaged kernels.

SorReHUM

Broken kernels, foreign material, and
other grains; Damaged kernels (total); heat-
damaged kernels.

SOYBEANS

Brown, black, and/or bicolored soybeans
in yellow or green soybeans; Damaged ker-
nels (total); foreign material; heat-damaged
kernels; splits

TRITICALE

Damaged kernels (total); defects (total);
foreign material (total); Heat-damaged ker-
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nels; Material other than wheat or rye:
Shrunken and broken kernels,

Waear: Harp REp SpriNg, Harp REed
WINTER, SOFT RED WINTER, AND WHITE

Contrasting classes; Damaged kernels
(total); Defects (total). foreign material;
Heat-damaged kernels; Shrunken and
Broken kernels; Wheat of other classes °
(total).

WHEAT: UNCLASSED

Damaged kernels (total); Defects (total);
foreign material; Heat-damaged kernels;
Shrunken or broken kernals; Wheat of
other classes (total).

WaEAT: MIXED

Damaged kernels (total); Defects (total);
foreign material, Heat-damaged kernels;
shrunken and broken kernels.

(¢) Additional information. A certifi-
cate of grade may contain any other
official factor information that the
person issuing the certificate deems
necessary to correctly describe the
grain.

(d) application of term “official
Jactor.” For the purpose of this
§800.162, the term *“official factor”
shall be deemed to include each offi-
cial factor defined in the Official U.S.
Standards for Grain, including but not
limited to damaged kernels, moisture,
and test weight, and each other offi-
cial factor identified in the official
standards, including but not limited to
commercially objectionable foreign
odor, distinctly low quality, musty,
heating, and sour.

§ 800,163 Divided-lot certificates.

The provisions of this § 800.163 shall
be applicable to all kinds and all levels
of export cargo grain inspections in-
cluding original inspection service,
reinspection service, field appeal in-
spection service, Board appeal inspec-
tion service, and Class X weighing
service.

(a) Availability of divided certifi-
cates. Subject to the provisions of
paragraphs (b) through (g) of this
§ 800.163, an applicant for official in-
spection or official class X weighing
service on export cargo grain may,
upon request, exchange an inspection
or weight certificate for an export
cargo shipment or an inspection or
wieght certificate for a combination
export cargo shipment for two or more
divided-lot certificates.

(b) Application for divided-lot certi-
Jicales. A request for divided-lot certi-
ficates must be filed (1) in writing; (2)
by the applicant who filed the request
for the official inspection or weighing
service on the export cargo shipment;
(3) with the agency, the field office, or
the Board of Appeals and Review that
issued the last outstanding certificates
for the export cargo shipment inspec-
tion or weighing service; (4) at the
time the inspection or weighing serv-
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ice was performed or within 5§ business
days after the date of the last out-
standing certificate for the official in-
spection or the official Class X weigh-
ing service; except that, upon a show-
ing of good cause, the agency, the field
office, or the Board of Appeals and
.Review may waive the requirement of
this paragraph (b); and (5) before the
identity of the grain has been lost.

(c) General requirements. (1) In-
spected grain. To be eligible for divid-
ed-lot inspection certificates, the grain
in an export cargo shipment must (i)
have been offered for inspection as
one lot; (ii) have been found to be uni-
form in quality in accordance with
§ 800.87(g); (iii) have been certificated
as one lot; and (iv) not have been com-
mingled in a stowage area (see
§ 800.87(i)) with other grain of differ-
ent kind or quality, or another com-
modity.

(2) Weighed grain. To be eligible for
divided-lot weight certificates, the
grain in an export cargo shipment
must (i) have been offered for weigh-
ing as one lot and have been certificat-
ed as one lot under § 800.100; (i) if in-
spected, be found uniform in quality
in accordance with §800.87(g) and be
certificated for inspection purposes
under this § 800.163; and (iii) not have
been commingled in a stowage area
(see § 800.87(1)) with other grain of dif-
ferent kind or quality, or another com-
modity.

(3) Quantily restrictions. No divided-
lot inspection or Class X weight certi-
ficates shall show in the aggregate a
quantity of grain different from the
quantity shown on the applicable su-
perseded inspection or weight certifi-
cate.

(4) Surrender of export cargo ship-
ment eertificate. The export cargo
shipment certificate that is to be su-
perseded by a divided-lot certificate
must (i) be in the custody of the
agency or the Service, (ii) be marked
“Void—Surrendered for Divided-Lot
Certificate”, and (iii) show the identi-
fication of the divided-lot certificates.

(d) Certification requirements. The
same information and statements that
were shown on the export cargo ship-
ment certificate, including the state-
ments and information authorized by
§ 800.161(f), shall be shown on each di-
vided-lot certificate except (1) the
original and all copies of the divided-
lot certificate shall show in the space
provided for remarks the following
completed statement: “This grain was
officially (inspected) (weighed) (in-
spected and weighed) as an undivided
lot of (pounds) (kilograms)
(metric tons). No part of the lot was
officially (inspected) (weighed) (in-
spected and weighed) as a separate
unit."”; (2) the original of the divided-
lot certificate shall show the term “Di-
vided Lot—Original” and the copies
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shall show the term "“Divided Lot—
Copy'"; (3) the divided-lot certificate
shall show the same serial number as
shown on the superseded certificate,
except each divided-lot certificate
shall show a serially numbered suffix
(e.g., 1764-1, 1764-2, 1964-3, etc.); and
(4) the quantity of grain shown on
each divided-lot certificate shall be in
accordance with the request for the
certificate. No divided-lot certificate
shall be issued which.shows a state-
ment or information that is not au-
thorized or permitted by the regula-
tions.

(e) Issuance and distribution. Divid-
ed-lot certificates shall be (1) issued as
promptly as possible after the reqguest
for the certificate is received by the
agency, field office, or Board of Ap-
peals and Review, but not later than
the close of business on the next fol-
lowing business day and (2) distributed
in accordance with the provisions of
§800.160(c). Upon request by an
agency or a field office, the require-
ments of this paragraph (e) may be
waived by the Service on a case-by-
case basis.

(f) Limitations. (1) General. No di-
vided-lot certificate shall be issued (i)
for the grain in any shipment other
than an export cargo shipment, (ii) for
an export certificate that has been su-
perseded by another certificate, or (iii)
in any manner other than as pre-
scribed in this § 800.163.

(2) Use of superseded certificate pro-
hibited. As of the date of issuance of a
superseding divided-lot certificate, the
superseded certificate shall be consid-
ered null and void and shall not there-
after be used to represent any grain.

(3) No combining or redividing.
After divided-lot certificates have been
issued in accordance with the provi-
sions of this § 800.163, there shall be
no combining or further dividing of
the divided-lot certificates at a later
date except as may be approved in spe-
cific cases by the Service.

(g) Other certification requirements.
For general provisions governing the
certification of export cargo grain, see
§§ 800.87 (f) through (i), 800.100(e),
and 800.160(b).

§ 800.164 Duplicate certificates

The provisions of this § 800.164 shall
be applicable to all kinds and all levels
of certificates, including certificates
for original inspection services, rein-
spection services, field appeal inspec-
tion services, Board appeal inspection
services, and weighing services. If an
official certificate has been lost or de-
stroyed and has not been superseded,
a duplicate certificate may, upon re-
quest by the applicant for the service
covered by the certificate, be obtained
in accordance with the following pro-
cedure;

(a) Application for duplicate certifi-
cates. A request for a duplicate certifi-
cate must be filed (1) in writing; (2) by
the applicant who filed the request for
the inspection or weighing service cov-
ered by the certificate; and (3) with
the agency, field office, or Board of
Appeals and Review that performed
the inspection or weighing service.

(b) Certification requirements. The
same information and statements that
were shown on the lost or destroyed
certificate, including the statements
and information authorized by
§ 800.161(f), shall be shown on the du-
plicate certificate except (1) the origi-
nal of the duplicate certificate shall
show the term “Duplicate Original";
(2) the copies of the duplicate certifi-
cate shall show the term “Duplicate
Copy’; and (3) the original and all
copies shall show, in the space pro-
vided for remarks, the following com-
pleted statement: “This duplicate cer-
tificate is issued in lieu of a (lost) (de-
stroyed) certificate.”

(¢) Issuance. A duplicate certificate
shall be (1) issued as promptly as pos-
sible after a request for a duplicate
original has been received and (2) dis-
tributed in accordance with the provi-
sions of § 800.160(d).

(d) Limitations. No duplicate certifi-
cate shall be issued (1) for a certificate
that has been superseded by another
certificate or (2) in any manner other
than as prescribed in this § 800.164.

§ 800.165 Corrected certificates.

(a) General. (1) Verification of infor-
mation, The accuracy of the state-
ments and information shown on an
official certificate shall be verified by
the official personnel whose name or
signature is shown on the certificate.
If technical or clerical errors are
found during verification or at a later
date, corrections shall be made in ac-
cordance with the provisions of this
§ 800.165.

(2) Applicability. The provisions of
this § 800.165 shall apply to all kinds
and all levels of certificates, including
certificates for original inspection
services, official Class X or Class Y
weighing services, reinspection serv-
ices, field appeal inspection services,
and Board appeal inspection services.

(b) Who may correct. No correction,
erasure, addition, or other change
shall be made on an official certificate
by any individual other than official
personnel or authorized agents of such
personnel.

(¢) Corrections prior to issuance. (1)
Ezxport certificates. No correction, era-
sure, addition, or other change shall
be made or shown on an export inspec-
tion or export weight certificate. If
errors are found on such a certificate
before issuance, the original certificate
shall be marked “Void"” and no copies
shall be issued.
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(2) Other than export certificates. If
errors are found prior to the issuance
of a certificate other than an export
certificate, the errors may be correct-
ed by issuing another certificate or by
making corrections on the incorrect
certificate, provided (i) the corrections
are neat and legible, (ii) the correc-
tions are initialed by the authorized
individual who corrects the certificate,
and (iii) the corrections and initials
are shown on the original and all
copies of the corrected certificate.

(d) Corrections after issuance. (1)
General. Subject to the provisions of
paragraph (e) of this §800.165, and
except as provided in paragraph (d) of
§800.126, if errors are found anytime
up to a maximum of 1 year after the
issuance of an official certificate, the
errors shall be corrected by obtaining
the incorrect certificate, if possible,
and replacing it with a corrected cer-
tificate, or if the incorrect certificate
cannot be obtained, superseding the
incorrect certificate with a corrected
certificate.

(2) Standard statements. The re-
placement or superseding corrected
certificate shall show the same infor-
mation and statements that were
shown on the incorrect certificate
except (i) the correct statement or in-
formation shall be shown instead of
the incorrect or omitted statement or
information; (ii) the corrected certifi-
cate shall show the term *“Corrected
Original," and the copies shall show
the term “corrected copy’; (iii) a new
serial number shall be shown; and (iv)
the original and the copies shall show,
in the space provided for remarks, the
following completed statement: “This
certificate is corrected as to and
supersedes Certificate No. , dated
. (The number shown in the
statement shall be accompanied by the
lettered prefix, if any.)

(3) Other statements. 1f the incorrect
certificate is obtained, the certificate
shall be marked “Void"” in a clear and
conspicuous manner. If the incorrect-
ed certificate cannot be obtained, the
statement ‘““T’he superseded certificate
identified herein has not been surren-
dered” shall be clearly shown in the
space provided for remarks on the cor-
rected certificate. Official personnel
shall exercise such other precautions
as may be necessary to prevent the
fraudulent and unauthorized use of
the incorrect certificate.

(e) Limitations. No corrected certifi-
cate shall be issued (1) for a certificate
that has been superseded by another
certificate, or (2) on the basis of a sub-
sequent analysis of the grain, or (3) in
any manner other than as prescribed
in this § 800.165.

(f) Use of superseded certificate pro-
hibited. As of the date of issuance of a
superseded corrected certificate, the
superseded certificate shall be consid-
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ered null and void and shall not there-
after be used to represent any grain.

§ 800.166 Reproducing certificates.

Holders of official certificates may
make photocopies or similarly repro-
duced copies of the certificates.

§§ 800.167—800.169 [Reserved]

LICENSES AND AUTHORIZATIONS (F'OR
INDIVIDUALS ONLY)

§ 800.170 When a license or authorization
is required.

(a) General. (1) Requirement. Any
individual who performs, or represents
that he or she is licensed or author-
ized to perform, any or all inspection,
weighing, or equipment testing func-
tions under the Act must be licensed
or authorized by the Service to per-
form each function.

(2) 30-day waiver. A prospective ap-
plicant for a sampler’'s, inspection
technician’s, or weighing technician’s
license may, under the provision of
this § 800.170, for a period of time not
to exceed 30 calendar days, help per-
form official sampling, inspection, or
weighing functions for which the ap-
plicant desires to be licensed under the
direct physical supervision of an indi-
vidual who is licensed to perform such
functions. The supervising individual
shall be fully responsible for the sam-
pling, laboratory, and weighing func-
tions performed by the prospective ap-
plicant and shall initial any work form
prepared by the prospective applicant.

(3) No fee by Service. Except as spec-
ified in subparagraph (4) of this para-
graph (a), no fee or charge will be as-
sessed by the Service for the licensing
or authorizing of an individual em-
ployed by an agency or contractor.

(4) Fee by agency. At the request of
the Service, an agency may help exam-
ine an applicant for a warehouse sam-
pler’s license for competency and may
assess a fee in accordance with the
provisions of §800.70. Such fee shall
be paid by the applicant or by the
grain elevator or warehouse that em-
ploys the applicant.

(b) Excepted activities. A license or
authorization under the Act and the
regulations is not required for (1) the
opening or closing of a carrier or con-
tainer of grain, or the transporting or
filing of official samples, or similar la-
boring functions; (2) the typing or
filing of official inspection or weighing
certificates or other official forms or
similar clerical functions; (3) the per-
formance of official equipment testing
functions with respect to official in-
spection equipment; (4) the perform-
ance of inspection, weighing, or scale
testing functions that are not conduct-
ed for the purposes of the Act; or (5)
the performance of scale testing func-
tions by a State or municipal agency
or by the employees of such agencies.
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§00.171 Who may be licensed or author-
ized.

(a) Prohibitions. Except as specified
in paragraph (b) of this §800.171, no
person may be licensed or authorized
who (1) has a conflict of interest speci-
fied in Section 11 of the Act, or (2) has
a conflict of interest prohibited by
§ 800.187, or (3) is engaged in any of
the activities specified in §800.187 as
involving a conflict of interest.

(b) Exceptions to prohibitions. (1)
Conflict by agency. An employee of an
agency that has a conflict of interest
that is excepted by the Administrator
pursuant to the provisions of Section
11(bX5) of the Act may be licensed if
the employee has no conflict of inter-
est other than the agency’s conflict of
interest.

(2) Warehouse samplers. A qualified
employee of a grain elevator or ware-
house may be licensed to perform
specified sampling functions under the
Act in accordance with the provisions
of § 800.174¢c).

(¢) General qualifications. (1) In-
spection and weighing. To obtain a li-
cense to perform inspection or weigh-
ing functions under the Act (other
than appeal functions), an individual
must be employed by an agency to per-
form such functions and otherwise be
found competent in accordance with
this § 800.171 and § 800.173.

(2) Specified technical functions. To
obtain a license to perform specified
sampling, laboratory testing, weighing,
and similar functions under the Act,
an individual must (i) be employed by
an agency to perform such functions,
or (ii) enter into or be employed under
a contract with the Service under
§ 800.200 to perform such functions,
and (iii) otherwise be found competent
in accordance with §§800.171 and
800.173.

(3) Warehouse sampler. To obtain a
warehouse sampler’s license, an appli-
cant must be employed by an elevator
or warehouse to perform sampling
functions and otherwise be found com-
petent in accordance with this
§ 800.171 and § 800.173. -

(4) Requirements. To be deemed
competent, an individual must (i) have
been found, in accordance with
§ 800.173, to possess the proper qualifi-
cations; and (ii) have available the nec-
essary equipment and facilities for
performing the functions for which
the individual is to be licensed. Upon
showing of good cause, the recruiting
requirements may be waived by the
Service in specific cases.

(d) Competency determinations. (1)
Agency samplers and technicians. The
competency of an applicant for a sam-
pler's, inspection technician’s, or
weighing technician’s license shall be
determined by (i) the chief inspector
or the chief weighmaster, as applica-
ble, of the agency that employs the
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applicant or, in the case of a ware-
house sampler, the agency that is as-
signed the areas in which the elevator
that employs the sampler is located,
and (ii) the appropriate field office su-
pervisor,

(2) Inspectors, weighers, contract
samplers and technicians. The compe-
tency of an applicant for an inspec-
tor's or weigher's license, or a sam-
pler’s, inspection technician's, or
weighing technician’s license under
the terms of a confract with the Servy-
ice shall be determined by the Service.

(3) Examinations. The determina-
tions of competency of applicants for
licenses shall include an evaluation of
the results of examinations or reexam-
inations, if any, under § 800.173.

(e) Meaning of “employed.” For the
purposes of paragraph (c¢) of this
§800.171, an individual shall be
deemed to be “employed” if (1) the in-
dividual is actually employed or (2)
the individual's employment is being
withheld pending the receipt by the
individual of the license required by
the Act or the regulations.

§ 800.172 Applications for licenses.

(a) General. Applications for Ii-
censes, renewals of licenses, or for the
return of suspended licenses shall be
made to the Service on forms pre-
scribed and furnished by the Service,
Each application shall (1) be in Eng-
lish, (2) be legibly typewritten or writ-
ten in ink, (3) include all information
prescribed in the application form,
and (4) except for applications for ap-
provals, be signed by the applicant in
the applicant’s own handwriting.

(b) Additional information. Upon re-
quest, an applicant shall furnish such
additional related information as is
deemed necessary by the Service for
the consideration of an application.

(¢) Withdrawal. An application for a
license may be withdrawn by an appli-
cant at any time.

(d) Review of applications. (1) Gen-
eral procedure. Each application shall
be reviewed to determine whether the
applicant and the application are in
compliance with this §800.172 and
Sections 8, 9, and 11 of the Act,

(2) Application and applicant in
compliance. If it is determined that
the application and the applicant are
in compliance wilh the Act and the
regulations and the requested action is
consistent with the objectives of the
Act, the requested license shall be
granted.

(3) Application not in compliance. If
it is determined that an application is
not in compliance with this § 800.172
and the noncompliance precludes a
satisfactory review by the Service, the
applicant shall be provided an oppor-
tunity to submit the needed informa-
tion. If the needed information is not
or cannot be submitted by the appli-
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cant within a reasonable time, as de-
termined by the Service, the applica-
tion may be dismissed.

(4) Applicant not in compliance. If it
is determined that (i) an applicant is
not in compliance with the provisions
of Sections 8 and 9 of the Act and
§§ 800.171 and 800.173 at the time of
submitting the application or will not
be in compliance during the period
that would be covered by a license; or
(ii) the requested action is not consist-
ent with the objectives of the Act; or
(iii) the applicant has a conflict of in-
terest that is prohibited by Section 11
of the Act or §800.187, the applicant
shall be provided an opportunity to
achieve compliance or to terminate or
otherwise resolve a conflict of interest.
If the applicant cannot achieve com-
pliance within a reasonable period of
time, as determined by the Service, or
if the conflict of interest is not or
cannot be resolved by the applicant,
the application shall be dismissed.

(e) Procedure for dismissal. If dis-
missal involves an application for a re-
newal of a license or for the return of
a suspended license, the dismissal
shall be performed in accordance with
the provisions of §800.179. All other
dismissals shall be performed by
promptly notifying the applicant and
the applicant's employer, if any, of the
reasons for Yhe dismissal.

§800.173 Examinations and reexamina-
tions.

(a) General. Applicants for a license
and individuals who are licensed or au-
thorized to perform official inspection
or official Class X or Class Y weighing
shall, whenever deemed warranted by
the Service, submit to examinations or
reexaminations to determine their
competency to perform any or all offi-
cial inspection, or weighing, or equip-
ment testing functions for which they
desire to be, or are, licensed or author-
ized. In the case of an employee of any
agency, the determination by the
Service shall be made in consultation
with the appropriate chief inspector
or chief weighmaster, as applicable. In
the case of an employee assigned to a
field office, the determination by the
Service shall be made in consuliation
with the appropriate field office su-
pervisor.

(b) Time and place of examinations
and reexaminations. Examinations or
reexaminations under this §800.173
shall be conducted by official person-
nel designated by the Service. The ex-
aminations and reexaminations shall
be held at a reasonable time and place
and in a reasonable manner, in accord-
ance with instructions issued by the
Service.

(e) Scope of examinations and ve-
examinations. Examinations or reexa-
minations may include but are not lim-
ited to color-vision tests, onsite or

other performance tests, or oral writ-
ten tests and may be based, in whole
or in part, on the applicable provisions
of the Act, the regulations, the Offi-
cial U.S. Standards for Grain, the pro-
cedures for the inspection and weigh-
ing of grain under the Act, and
instructions issued by the Service.

(d) Competency standards. (1) In-
spection. In determining competency,
an individual may be deemed not com-
petent to perform all or specified offi-
cial inspection functions if the individ-
ual (i) has a serious color-vision defi-
ciency; (ii) cannot meet the physical
requirements of some or all of the offi-
cial functions; (iii) cannot readily dis-
tinguish between the different kinds
and classes of grain, or the different
conditions in grain, including heating,
musty, sour, insect infestation, smut,
or other condltions which could have a
direct impact on the merchantability
or storability of grain; (iv) does not
have or cannot demonstrate a techni-
cal ability to operate grain sampling,
testing, and grading equipment; (v)
does not have working knowledge of
the applicable provisions of the Act,
the regulations, the Official U.S.
Standards for Grain, and the instruc-
tions; (vi) cannot determine work-re-
lated mathematical computations; or
(vil) cannot prepare legible records in
the English language.

(2) Weighing. An individual may be
deemed not competent to perform all
or specified official Class X or Class Y
weighing functions if the Individual (1)
does not meet the requirements of
clauses (ii), (v), (vi), and (vii) of sub-
paragraph (1) of this paragraph (d) or
(ii) does not have or cannot demon-
strate a technical ability to operate
grain weighing equipment.

(3) Equipment testing. An individual
may be deemed not competent to per-
form all or specified official equip-
ment testing functions if the individu-
al (i) does not meet the requirements
of clauses (ii), (v), (vi), and (vii) of sub-
paragraph (1) of this paragraph (d) or
(ii) does not have or cannot demon-
strate a technical ability to operate
and test weighing equipment.

§800.174 Issuance and posséssion of li-
censes and authorizations,

(a) Form of license and authoriza-
tion. Licenses shall be on forms pre-
scribed for the purpose and furnished
by the Service. Authorizations shall be
in the form of approved position de-
scriptions issued by the Service

(b) Kinds of licenses and authoriza-
tions. Licenses and authorizations will
be issued on the basis of the functions
performed by an individual, as follows:

License (LI or Authorization (AU) and
primary function

Sampler (LI) (AU)—Sampling grain
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Inspection technician (LI) (AU)—Testing
grain (non-interpretive functions only)

Inspector (LI) (AU)—Grading grain

Weighing technician (LI) (AU)—Grain
handling

Weigher (LI) (AU)—Weighing grain

Scale tester (AU)—Testing weighing
equipment,

An eligible individual may be licensed
or authorized to perform one or more
functions, but only one license or au-
thorization will be issued per individu-
al.
(c) Scope of licenses and authoriza-
tions. Subject to the provisions of
§800.171 and paragraph (b) of this
§ 800.174, eligible individuals may be li-
censed or authorized, as appropriate,
to perform one or more functions as
specified in subparagraphs (1) through
(6) of this paragraph (c).

(1) Official samplers. Samplers em-
ployed by the Service, an agency, or
employed under the terms of a con-
tract with the Service may be licensed
or authorized, as appropriate, to per-
form or supervise the performance of
stowage examinations, grain sampling,
and related technical functions and to
issue official certificates for the func-
tions performed by them.

(2) Licensed warehouse samplers.
Elevator or warehouse employees who
enter into a contract with the Service
may be licensed to sample grain and
perform stowage examinations pursu-
ant to the contract and to issue re-
ports for the functions performed by
them. However, no grain elevator or
warehouse employee shall be licensed
to (i) sample export grain for inspec-
tion under the Act, (ii) test grain, (iii)
grade grain, or (iv) certify the results
of any official inspection function
under the Act.

(3) Official inspection technicians.
Inspection technicians employed by
the Service, an agency, or employed
under the terms of a contract with the
Service may be licensed or authorized,
as appropriate, to perform or supervise
the performance of stowage examina-
tions, grain sampling, or all or speci-
fied non-interpretive laboratory-test-
ing functions and to issue official cer-
tificates for the functions performed
by them.

(4) Official inspectors. Inspectors
employed by the Service or an agency
may be licensed or authorized, as ap-
propriate, to perform and supervise
the performance of stowage examina-
tions, sampling, laboratory testing,
grading, and related functions and to
issue official certificates for the func-
tions performed by them. No person
other than a licensed or authorized in-
spector may issue under the Act an of-
ficial certificate which shows an offi-
cial grade.

(5) Official weighing technicians.
Weighing technicians who are em-
ployed by the Service, an agency, or
employed unde the terms of a contract

PROPOSED RULES

with the Service to observe the load-
ing, unloading, and handling of grain
that has been or is to be weighed
under the Act may be licensed or au-
thorized, as appropriate, to perform
and supervise the performance of
grain handling and stowage examina-
tion functions and to issue official cer-
tificates for the functions performed
by them.

(6) Official weighers. Weighers em-
ployed by the Service, an agency, or
employed under the terms of a con-
tract with the Service may be licensed
or authorized, as appropriate, to per-
form and supervise the performance
of grain handling, stowage examina-
tion, Class X and Class Y weighing
and related functions and to-issue offi-
cial certificates for the functions per-
formed by them. No person other than
a licensed or authorized weigher may
issue under the Act an official Class X
or Class Y weight certificate.

(d) Issuing office. All licenses and
authorizations shall be issued by the
Service.

(e) Condition for tssuance. (1) Com-
pliance with Act. Each license is issued
on the condition that the licensee will,
during the term of the license, comply
with the applicable provisions of the
Act, the regulations, and the instruc-
tions issued by the Service.

(2) Possession of license. Each li-
cense shall be the property of the
Service, but each licensee shall have
the right to possess his/her license
subject to the provisions of subpara-
graph (g) of this §800.174 and
§§ 800.173, 800.186, and 800.187.

(f) Duplicate license. Upon satisfac-
tory proof of the loss or destruction of
a license, a duplicate will be issued by
the Service.

(g) Retention of licenses. Each li-
cense shall be retained by the holder
of the license in such manner that the
license can be promptly examined
upon request by official personnel.

§ 800.175 Termination of licenses,

(a) Term of license, Each license
shall terminate in accordance with the
termination date shown on the license
and as specified in paragraph (b) of
this §800.175. The termination date
for a license shall be no less than 3
years or more than 4 years after the
issuance date for the initial license;
thereafter, every 3 years: Provided,
That upon request of a licensee and
for good cause shown, the termination
date may be delayed by the Adminis-
trator for a period not to exceed 60
days.

(b) Termination schedule. (1) Li-
censes. Subject to the provisions of
paragraph (a) of this § 800.175, licenses
shall terminate on the last day of the
month shown in the following sched-
ule:
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Surnames beginning with Termination date
(last day of month
shown)
A January
B February
C.D March
E,F,
H I,
K, 1
M
N, O,
S,
R, T,
w
XY,

(¢) Termination notices. Notices of
termination shall be issued to licensees
and to their employers by the Service
at least 60 days in advance of the ter-
mination date. The notices shall (1)
provide detailed instructions for re-
questing renewal of licenses (2) state
whether an examination or reexamin-
ation will be required; and (3) if an ex-
amination or reexamination will be re-
quired show the nature and scope of
the examination or reexamination.
Failure to receive a notice from the
Service shall not exempt licensees
from the responsibility of having their
license renewed on or before the expi-
ration dafe prescribed in paragraph
(b) of this § 800.175.

(d) Renewal of licenses. Licenses
that are renewed shall show the li-
censee's permanent license number,
the date of renewal, and the word “Re-
newed.”

(e) Termination of suspended li-
censes. Any suspension of a license, in-
cluding voluntary suspension or auto-
matic suspension by change in employ-
ment, shall not affect the termination
date of the license. If a licensee makes
timely and sufficient application for
the renewal of his/her license prior to
the termination date, it will not termi-
nate during the period of suspension.

(f) Surrender of license. Each license
that is terminated, suspended, or can-
celed under the provisions of
§§ 800.175 through 800.178 or not re-
newed, suspended, or revoked for
cause under the provisions of § 800.179
shall be promptly surrendered to the
appropriate field office by the employ-
ing agency or by the licensee.

(g) Marking terminated, canceled, or
revoked licenses. Each terminated,
canceled, or revoked license surren-
dered to the Service shall, upon re-
ceipt, be marked ‘“Canceled” and re-
tained in the licensee's file.

§ 800.176 Voluntary suspension or cancel-
lation of licenses.

(a) General. Licenses may, upon the
request of the licensee, be suspended
or canceled by the Service in accord-
ance with paragraphs (b) and (c) of
this § 800.176.

(b) When a license may be voluntar-
ily canceled or suspended. Upon re-
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quest by a licensee, a license may be
voluntarily canceled, or may, upon a
showing of good cause, be voluntarily
suspended for a period of time not to
exceed 1 year. Requests for voluntary
cancellation or suspension, or applica-
tions for the return of a voluntarily
suspended license, shall be submitted
in accordance with § 800.172.

(¢c) Cancellation after suspension. If
a license has been voluntarily suspend-
ed for a period of 1 year and no re-
quest has been received for the return
of the license, or a request for the
return of the license has been dis-
missed in accordance with the provi-
sions of §800.172, the license shall be
summarily canceled by the Service at
the expiration of 1 year, in accordance
with the provisions of § 800.178.

(d) Return of voluniarily suspended
licenses. Licenses that are surrendered
for voluntary suspension shall be re-
turned by the Service to the licensee,
only upon request, in accordance with
the provisions of § 800.172.

§ 800.177 Automatic suspension of license
by change in employment.

A license issued to an individual who
is employed by an agency shall be
automatically suspended when the in-
dividual ceases to be employed by the
agency. If the individual is employed
by the agency or by a comparable
agency within 1 year of the suspension
date and the license has not expired or
heen canceled in the interim, upon re-
quest of the licensee, the license will
be reinstated subject to the provisions
of § 800.173,

§800.178 Summary revocation of licenses.

Licenses may be summarily revoked
by the Service upon a finding that the
licensee has (a) been convicted of any
offense prohibited by Section 13 of the
Act, or (b) been convicted of any of-
fense proscribed by Title 18 of the
United States Code with respect to the
performance of official functions
under the Act, or (c) been imprisoned
for a period in excess of 1 year.

§800.179 Refusal of renewal, or suspen-
sion, or revocation of licenses for
cause,

Nore: For provisions on refusal of renew-
al, or suspension, or revocation of licenses
for cause, see Section 9 of the Act (7T US.C.
85).

(a) Procedure for temporary action.
(1) Provision for temporary action.
Whenever the Service has reason to
believe there is cause for temporary
action and deems such action to be in
the best interest of the inspection and
weighing system, a license may be
temporarily suspended, or the renewal
of a license may be temporarily re-
fused, or the return of a suspended li-
cense may be temporarily refused
without first affording the licensee,
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hereafter referred to in this §800.179
as the “respondent,” an opportunity
for a hearing.

(2) Notice and effective date of tem-
porary action. Notice of a temporary
action shall be given to the respondent
and to the respondent’'s employer, in
accordance with paragraph (c) of this
§ 800.179. The temporary action shall
be effective upon receipt of the notice
by the respondent.

(3) Terminalion of Ilemporary
action. Within 30 business days follow-
ing the receipt of a notice of tempo-
rary action, the Service shall (i) afford
the respondent an opportunity for a
hearing under paragraph (b) of this
§800.179 and shall continue the tem-
porary action if it is found by the
Service that (A) alternative employ-
ment arrangements satisfactory to the
Service will not or cannot be effected
for the respondent by the employer of
the respondent pending a final deter-
mination under paragraph (b) of this
§ 800.179 or (B) the public health, in-
terest, or safety require a continuation
of the temporary action; or (ii) afford
the respondent the opportunity for a
hearing under paragraph (b) of this
§ 800.179, and shall terminate the tem-
porary action if it is found that (A) al-
ternative employment arrangements
satisfactory to the Service can be and
are effected for the respondent by the
employer of the respondent and (B)
the public health, interest, and safety
do not require a continuation of the
temporary action: or (iii) terminate
the temporary action with a suitable
written notice or warning under Sec-
tion 14(b) of the Act; or (iv) terminate
the temporary action without preju-
dice. The Service shall promptly
notify the respondent and the employ-
er of the respondent of the action
under this subparagraph (a)(3).

(b) Procedure for other than tempo-
rary action. Except as provided ‘in
paragraph (a) of this §800.179, in re-
fusing to renew a license, in suspend-
ing or revoking a license, and in refus-
ing to return a suspended license, the
respondent shall be afforded an oppor-
tunity for (1) an informal conference
in accordance with the Rules of Prac-
tice Governing Informal Proceedings
in Part 808 of this chapter, or (2) a
hearing, at the request of the licensee,
in accordance with the provisions of
the Administrative Procedure Act (5
U.8.C. 554, 556, and 557) and the Rules
of Practice Governing Formal Adjudi-
catory Proceedings Instituted by the
Secrefary Under Various Statutes (7
CFR Part 1, Subpart H).

(¢) Notice of action. When a license
is suspended, revoked, or not renewed
or when a license is not returned
under paragraph (b) if this §800.179,
the Service shall promptly notify the
respondent and the employer of the
respondent of the reasons for the

action in accordance with the provi-
sions of the Rules of Practice Govern-
ing Informal Proceedings in Part 808
of this chapter.

§800.180 Summary cancellation of -
censes.

Licenses may be summarily canceled
by the Service when (a) the license
has been under (1) voluntary suspen-
sion for 1 year or (2) automatic sus-
pension for 1 year; or (b) the licensee
(1) has died or (2) fails to surrender
the license in accordance with the pro-
visions of § 800.175(f); or (c) no official
functions have been performed under
the lcense for a period of 1 year.
Before a license is canceled pursuant
to paragraph (¢) of this §800.180, writ-
ten notice of proposed cancellation
shall be given to the licensee and the
employing agency at least 30 business
days in advance of the proposed date
of cancellation. Thereafter, if official
functions authorized by the license are
performed by the licensee and notice
thereof Is given to the Service prior to
the proposed date of cancellation, the
cancellation shall not be made effec-
tive. If official functions authorized by
the license are not performed by the
licensee prior to the proposed date,
the license shall be summarily can-
celed by the Service. Notices of li-
censes that are summarily canceled
shall be promptly forwarded by- the
Service to the licensee,

§§ 800.181—800.184 [Reserved]

Duries and CONDUCT OF LICENSED AND
AUTHORIZED PERSONNEL

§800.185 Duties of official personnel and
warehouse samplers,

(a) General. Official personnel and
warehouse samplers shall be responsi-
ble for performing the duties specified
in the Act, the regulations, the appli-
cable instructions, and paragraphs (b)
through (i) of this § 800.185.

(b) Inspection and weighing func-
tions. Official personnel shall perform
requested official inspection and offi-
cial Class X and Class Y weighing
functions (1) without discrimination,
except as authorized in § 800.81(b); (2)
as soon as practicable; (3) upon reason-
able terms; and (4) in accordance with
methods and procedures prescribed in
the instructions issued by the Service.

(¢) Sealing carriers or conlainers.
Upon request of the Service, official
personnel shall (1) when feasible, affix
security seals to doors, hatch covers,’
and similar openings on carriers or
containers that contain grain that has
been inspected or weighed under the
Act and (2) show seal records on certi-
ficates and other official forms in ac-
cordance with subparagraph (b)(12) or
§800.161.

(d) Scope of operations, Except as
provided in this paragraph (d), official
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personnel and warehouse samplers
shall (1) operate within the scope of
the functions specified on their license
or authorization and (2) operate only
within the area of responsibility as-
signed to the applicable agency, field
office, or contractor, if any. Official
personnel and warehouse samplers
may perform official inspection or
weighing functions in a different area
of responsibility only with the consent
of the Service.

(e) Working materials. Official per-
sonnel and warehouse samplers shall
have available for thier use and shall
familiarize themselves with the appli-
cable provisions of the Act, the regula-
tions, the Official U.S. Standards for
Grain, the official methods and proce-
dures for the inspection of grain, the
weighing of grain, the testing of equip-
ment, and the instructions issued by
the Service.

(f) Observation of functions. Official
personnel and warehouse samplers
shall permit any person (or the per-
son’s agent) who has a financial inter-
est In grain that is being inspected or
weighed under the Act, or in equip-
ment that is being tested under the
Act, to observe the performance of
any or all official inspection, official
Class X or Class Y weighing, or offi-
cial equipment testing functions per-
formed by them. Appropriate areas in
the elevator may be specified by the
Serviece in conjunction with the eleva-
tor management for observing each
function. The areas shall be safe, shall
afford a clear and unobstructed view
of the performance of the functions,
but shall not permit a close over-the-
shoulder type of observation by the in-
terested person or the person's agent.

(g) Reporting changes. Licensees and
warehouse samplers shall promptly
inform the appropriate field office of
any change in the scope or sphere of
their duties, or of their employment,
or any suspension of their inspection
or weighing functions that would
impair the performance of official in-
spection or weighing services at the
specified service point or other loca-
tion to which the licensees or samplers
are assigned.

(h) Reporting violations. Official
personnel shall promptly report to
their immediate supervisor and ware-
house samplers shall promptly report
to the appropriate field office (1) in-
formation which shows or tends to
show a violation of any provision of
the Act, the regulations, or the
instructions issued by the Service and
(2) information of any instructions
which have been issued to them by
any official personnel or other person
which are contrary to, or inconsistent
with, the Act, the regulations, or the
instructions issued by the Service,

(1) Related duties. Official personnel
and warehouse samplers shall, to the
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extent consistent with their assigned
duties, assist in training other employ-
ees who desire to become licensed.
Upon request of the Service, selected
licensees may assist in examining ap-
plicants for licenses for competency.

() Instructions by Service. Official
personnel and warehouse samplers
shall execute diligently all instructions
issued to them by the Service, either
in writing or orally, and, upon request,
shall inform the Service in full detail
regarding inspection, weighing, or test-
ing equipment used by them and in-
spection, weighing, or equipment test-
ing services performed by them.

§ 800,186 Standards of conduct.

(a) General. Officlal personnel and
warehouse samplers must maintain
high standards of honesty, integrity,
and impartiality to assure proper per-
formance of their duties and responsi-
bilities and to maintain the confidence
of the grain industry and the public in
the services performed by them. The
public’s canfidence in the services de-
pends not only on the manner in
which the personnel perform their
duties and responsibilities, but also on
the way the personnel conduct them-
selves in public.

(b) Licensees and olher personnel.
(1) Licensees. Licensees other than
warehouse samplers shall be subject to
the conflict of interest provisions of
Section 11 of the Act and the stand-
ards of conduct prescribed by para-
graphs (d) through (f) of this § 800.186
and by § 800.187.

(2) Warehouse samplers. Except as
provided in subparagraphs (dX7) and
(dX8) of this §800.186 and subpara-
graphs (b)1) and (b)(4) of §800.187,
warehouse sampiers shall be subject to
the standards of conduct prescribed by
paragraphs (d) and (e) of this § 800.186
and § 800.187.

(¢) Authorized employees. Author-
ized employees of the Department of
Agriculture are subject to the conflict
of interest provisions of Section 11 of
the Act and the standards of conduct
prescribed by (1) paragraphs (d)
through (f) of this §800.186; (2)
§ 800.187, and (3) Title 7, Part O, Sub-
part A, of the Code of Federal Regula-
tions covering Federal employee re-
sponsibilities and conduct.

(d) Prohibited -conduct—general
Except as provided In subparagraph
(8) of this paragraph (d), official per-
sonnel and warehouse samplers are
specifically prohibited from:

(1) Performing official inspection,
weighing, or weighing equipment-test-
ing functions unless they are licensed
or authorized by the Service to per-
form such functions.

(2) Engaging in criminal, dishonest,
or notoriously disgraceful conduct, or
other conduct prejudicial to the De-
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partment of Agriculture or the Serv-
ice,

(3) Reporting for duty in an intoxi-
caled or drugged condition, or consum-
ing intoxicating beverages or incapaci-
tating drugs while on duty.

(4) Smoking in prohibited areas in
elevators or other grain-handling facil-
ities, or otherwise performing official
functions in an unsafe manner which
could endanger other persons working
in or about the premises. .

(5) Making unwarranted criticisms
or accusations against other official
personnel, warehouse samplers, or em-
ployees of the Department of Agricul-
ture.

(6) Refusing to give testimony or re-
spond to guestions in connection with
official inguiries or investigation.

(7) Soliciting contributions from
other officlal personnel or warehouse
samplers for, or making a donation for
a gift to, an employee of the Service.
Nothing in this subparagraph (7) shall
preclude the occasional voluntary
giving or acceptance of gifts of nomi-
nal value on special occasions such as
retirement.

(8) Taking any action, whether or
not specifically prohibited by this
paragraph (d), which might result in,
or ereate the appearance of (i) losing
the individual's complete indepen-
dence or impartiality or (ii) adversely
affecting the confidence of the public
in the integrity of the inspection,
weighing, or equipment-testing serv-
ices performed by the individuals.
Warehouse samplers shall not be
deemed to be in violation of the re-
strictions in this subparagraph (dX8)
or § 800.187 solely because of their em-
ployment.

(9) Violating any provision of Sec-
tion 13 of the Act or, subject to the ex-
ceptions specified in §800.186(d)(8B),
any provision of §§800.186, 800.187,
and 800.188.

(e) Outlside (nonofficial) work or ac-
tivities. Official personnel shall not
engage in any outside (nonofficial)
work or activity if:

(1) The efficiency of the personnel
may be impaired by the performance
of the outside work; for example,
where the outside work is of such
onerous or fatiguing nature as to
injure the health or prevent the per-
sonnel from doing their best work
during their official hours;

(2) The work or activity consists, in
whole or in part, of the performance
of nonofficial sampling, stowage exam-
ination, laboratory testing, equipment
testing, inspection, or weighing func-
tions similar to the official functions
for which an agency may be designat-
ed as defined in § 800.1, or if the work
or activity may otherwise be construed
by the public to be the offical acts of
official personnel;
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(3) The business interests to be es-
tablished or the property interests to
be acquired may result in a conflict of
interest under Section 11 of the Act or
a conflict of duties between the pri-
vate duties and the official duties of
the official inspection personnel; or

(4) The work or activity may other-
wise tend to bring criticism on or cause
embarrassment to the Department or
the Service.

(f) Activities with farm organiza-
tions. (1) Restrictions. It is the policy
of the Department that it shall deal
fairly with all farm organizations and
deal with each upon the same basis. In
accordance with this policy and sub-
ject to the provisions of subparagraph
(2) of this paragraph (f), it is not per-
missible for official personnel to:

(i) Participate in activities concerned
with establishing any general or spe-
cialized farm organization, such as the
national, regional, State, and local or-
ganizations of the American Farm
Bureau Federation, the Farmers'
Union, The National Association of
Soil Conservation Districts, the Na-
tional Council of Farmer Cooperatives,
the National Farmers Organization,
the National Grange, the National
Rural Electric Cooperative Associ-
ation, and breed and commodity orga-
nizations;

(ii) Act as organizer for any general
or specialized farm organization or
hold any office therein;

(ili) Act as financial or business
agent for any general or specialized
farm organization;

(iv) Participate in any way in any
membership campaign or other activi-
ty designed to recruit members for any
general or specialized farm organiza-
tion;

(v) Accept the use of free office
space or contributions for.salary or
traveling expense from any general or
specialized farm organization;

(vi) Advocate that any particular
general or specialized farm organiza-
tion is better adapted for representing
the interests of farmers than any
other organization or individual; or

(vli) Advocate or recommend that
the responsibilities of any agency of
the Department of Agriculture or the
responsibilities of any other Federal,
State, or local agency should be car-
ried out through any particular gener-
al or specialized farm organization.

(2) Ezxceptions. The restrictions set
forth in this paragraph (f) do not:

(i) Preclude membership in general
or specialized farm organizations, such
as cow-testing organizations; or

(ii) Prohibit official personnel from
participating in the organization or
operation of local groups that conduct
Federal, State, or local government-
authorized programs; for example,
local Rural Electrification Association,
and similar groups determined by the
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Service to be involved in conducting
Federal, State, or local government-
authorized programs.

800.187 Conflicts of interest.

(a) Definitions. For the purpose of
this § 800.187, unless the context re-
quires otherwise, the following terms
shall be construed respectively to have
the meanings given for them below:

(1) Gratuity. Any favor, entertain-
ment, gift, tip, loan, payment for un-
authorized or fictitious work, unusual
discount, or anything of monetary
value. The term shall not be deemed
to include (i) the occasional exchange
of a cup of coffee or similar social
courtesies of similar nominal value in
a business or work relationship if the
exchange is wholly free of any embar-
rassing or improper implications; (ii)
the acceptance of unsolicited advertis-
ing material, such as pencils, pens, and
note pads of nominal value if the ma-
terial is wholly free of any embarrass-
ing or improper implications; and (iif)
the exchange of the usual courtesies
in an obvious family or personal rela-
tionship (including those between offi-
cial personnel and their parents,
spouses, children, or close personal
friends) when the circumstances make
it clear that the exchange is the result
of the family or personal relationship,
rather than a business or work rela-
tionship.

(2) During the term of the license,
authorization, or employment. The
period an individual is licensed, au-
thorized, or employed, including any
period of suspension, whether the sus-
pension is voluntary or for cause.

(b) Conflicts. In addition to the con-
flicts of interest prohibited by Section
11 of the Act, the activities specified in
subparagraphs (b)(1) through (b)6) of
this §800.187 shall also be deemed to
involve a conflict of interest if engaged
in by official personnel or other per-
sons subject to Section 11 of the Act.
No official personnel shall:

(1) Knowingly perform, or partici-
pate in performing, an inspection or
weighing service on grain in which
they have a direct or indirect financial
interest.

(2) Be engaged In buying, selling,
transporting, cleaning, elevating, stor-
ing, binning, mixing, blending, drying,
treating, fumigating, or other prepara-
tion of grain (other than as a grower
of grain, or the disposition of inspec-
tion samples); or in the business of
cleaning, treating, or fitting of carriers
or containers for transporting or stor-
ing grain; the merchandising for non-
farm use of equipment for cleaning,
drying, treating, fumigating, or other-
wise processing, handling, or storing
grain; or the merchandising of grain
inspection equipment (other than
buying or selling by official personnel

of such equipment for use in the per-
formance of their official functions).

(3) Seek or hold any appointive or
elective office or position in a national,
regional, State, or local grain industry
group, organization, or association.
This provision is not applicable to na-
tional, regional, or local organizations
of inspectors or weighers including,
but not limited to the National Associ-
ation of Chief Grain Inspectors and
the Terminal Grain Weighmasters Na-
tional Association.

(4) Accept any fee or charge or other
thing of monetary value, in addition to
the published fee or charge, for the
performance of official inspection or
weighing functions under -circum-
stances in which such acceptance
could result, or create the appearance
of resulting, in (i) the use of their
office or position for undue private
gain, (ii) giving undue preferential
treatment to any group or any person,
or (iii) the loss of complete indepen-
dence or impartiality in the perform-
ance of official inspection or weighing
functions.

(5) Participate, directly or otherwise,
in any transaction involving the pur-
chase or sale of corporate stocks or
bonds, grain or grain-related commod-
ities, or other property for speculative
or income purposes if such action
might interfere or tend to interfere
with the proper and impartial per-
formance of official inspection or
weighing functions, or bring discredit
upon the Department or the Service.
Subject to the provisions of this
§800.187, official personnel are not
prohibited from (i) producing grain as
a grower and selling the grain (but see
subparagraph (b)1) of this § 800.187);
(ii) making bona fide investments in
governmental obligations, banking in-
stitutions, savings and loan associ-
ations, and other tangibles and intan-
gibles that are clearly not involved in
the production, transportation, stor-
age, marketing, or processing of grain;
or (iii) borrowing money from banks
or other financial institutions on cus-
tomary terms to finance a home mort-
gage loan or similar proper and usual
personal activities.

(6) Coerce or give the appearance of
coercing any person to provide special
or undue benefits to.official personnel,
approved weighers, or warehouse sam-
plers.

(c) Reports of interests. Official per-
sonnel and warehouse samplers shall
report such information regarding
their employment or other business or
financial interests as may be required
by the Service.

(d) Avoiding conflicts of interest. Of-
ficial personnel and warehouse sam-
plers shall at all times avoid acquiring
any financial interest or engaging in
any activity that would result in a vio-
lation of this § 800.187, or § 800.186, or
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Sectioni 11 of the Act, and shall not
permit their spouses, minor children,
ar blood relatives who reside in their
immediate households to acquire any
such interest or engage in any such ac-
tivity. Por the purpose of this
§800.187, the interest of a spouse,
minor child, or blood relative who is a
resident of the immediate household
of official personnel shall be consid-
ered to be an interest of the official
personnel.

(e) Disposing of a conflict of inter-
est. (1) Remedial action. Upon being
informed that a conflict of interest
exists and that remedial action is re-
quired, an applicant for a license or an
authorization and official personnel
and warehouse samplers shall take im-
mediate action to end the conflict of
interest and inform the Service of the
action taken.

(2) Hardship cases. Applicants, offi-
cial personnel, or warehouse samplers
who believe that remedial action will
cause undue personal hardship may
request an exception by forwarding to
the Service a written statement setting
forth the facts, circumstances, and
reasons for requesting an exception.

(3) Failure to terminatle. If a final
determination is made by the Service
that a conflict of interest does exist
and should nof be excepted, failure to
terminate the conflict of interest shall
subject (i) an applicant for a license to
a dismissal of the application and (i)
an employee of the Service to disci-
plinary action.

§ 800.188 Other prohibited actions hy offi-
cial personnel.

(a) General. In addition to the prohi-
bitions or restrictions prescribed in the
Act of §§800.186 and 800.187, official
personnel shall be subject to the pro-
hibitions in paragraphs (b) through (f)
of this § 800.188.

(b) Instructions by supervisors. No
chief inspector, chief weighmaster
field office supervisor, or other super-
visory official personnel shall issue to
official personnel, approved weighers,
or warehouse samplers under their su-
pervision any instructions inconsistent
with the Act, the regulations, or the
written instructions issued by the
Service.

(¢) Crop year, variety, end origin
statements. No official personnel shall
certify or otherwise state in writing (1)
the year of production of grain; e.g.,
by use of terms such as “new crop” or
“old crop;” (2) the place or geographi-
cal area where the grain was grown; or
(3) the variety of grain.

(d) Issuing superseded certificales.
Except with the approval of the ap-
propriate field office, no offical per-
sonnel shall issue, or permit to be
issued over their signature or name, an
official certificate which has been su-
perseded by another certificate.
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(e) Application of tolerances. In issu-
ing certiflcates under the Act, no offi-
cial personnel shall apply any adminis-
trative, statistical, or other tolerance
to their official determinations other
than the tolerances prescribed in
§§800.129, 800.130, 800.139, and
800.140 or the performance require-
ments for equipment in Parts 802 and
803 of this Chapter.

(fy Right of inspection. No official
personnel shall prevent or attempt to
prevent any interested person from ex-
ercising the right to request any in-
spection or weighing service. The dis-
missal of a request for an inspection or
weighing service, or a discussion with
an interested person of a dismissal or
conditional withholding of an inspee-
tion or weighing service, shall not be
deemed to be in violation of this
§ 800.188.

§ 800.189 Corrective actions for violations.

(a) Criminal prosecution. Official
personnel, other Department person-
nel, and warehouse samplers who
commit an offense prohibited by Sec-
tion 13 of the Act are subject to crimi-
nal prosecution in accordance with
Section 14 of the Act.

(b) Administrative action. (1) Other
than Service employees. In addition to
possible eriminal prosecution, licensees
and warehouse samplers are subject to
administrative action in accordance
with this paragraph (b) and Section 9
of the Act.

(2) Service employees. In addition to
possible criminal prosecution, employ-
ees of the Service are subject to ad-
ministrative action, including but not
limited to changes in assigned duties
and diseiplinary action in accordance
with the law.

8§ 800.190—800.194 [Reserved]

DELEGATIONS,” DESIGNATIONS, APPRO-
VALS, AND CONTRACTUAL ARRANGE-
MENTS

§ 800.195 Restrictions on performance of
official functions.

(a) Export port locations. (1) Gener-
al restriction. Only the Service or cer-
tain State agencies delegated authori-
ty by the Service under § 800.200 may
perform official original inspection, of-
ficial reinspection, official Class X or
Class Y weighing, or official review of
weighing functions at export port loca-
tions. (Information on export port lo-
cations and on the inspection and
weighing arrangements at a given
export port location may be obtained
in accordance with § 800.10.)

(2) Inspection by Service; weighing
by Service. If official original inspec-
tion functions are performed by the
Service at an export port location,
only the Service may perform official
Class X or Class Y weighing functions
at that location.
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(3) Inspection by State; weighing by
State or by Service. Tf official original
inspection functions are performed by
a State at an export port location,
only the State, or the Service, may
perform official Class X or Class Y
weighing functions at that loeation.

(b) Other than export port locations.
If official original inspection functions
are performed at a given loeation by a
designated inspection agency, official
Class X or Class Y weighing functions
at that location may be performed
only by the designated inspection
agency, if the agency is found quali-
fied by the Service and is available to
perform official Class X or Class Y
weighing functions. If the designated
inspection agency is found not quali-
fied or is not available, the official
Class X or Class Y weighing functions
may be performed by an inspection or
weighing agency that is found quali-
fied by the Service and is available, or
the functions may be performed by
the Service.

(c) One inspection and one weighing
agency per location. Only one agency,
or the Service, may be operative at one
time at a given location or area for the
performance of official original inspec-
tion functions. Subject to the provi-
sions of paragraphs (b) and (d) of this
§ 800.195, only one agency, or the Serv-
ice, or one agency and the Service may
be operative at one time at a given lo-
cation or area for the performance of
official Class X or Class Y weighing
funetions,

(d) Interim authority. (1) By agency.
An agency may perform official origi-
nal inspection or official Class X or
Class Y weighing functions in speci-
fied areas on an interim basis.

(2) By Service. Official original in-
spection or Class X or Class Y weigh-
ing functions may be performed by
the Service at locations other than
export port locations on an interim
basis in accordance with Sections Th)
and TA(ec) of the Act.

§ 800.196 Delegation, designation, approv-
al, or contractual arrangement; conflict
of interest provisions.

(a) Delegations. Under Sections 7
and TA of the Act, only the States of
Alabama, California, Florida, Minneso-
ta, Mississippi, South Carolina, Virgin-
ia, Washington, and Wisconsin have
been delegated authority by the Ad-
ministrator to perform official inspee-
tion or official Class X or Class Y
weighing functions at export port loca-
tions.

(b) Designations. Any State or loeal
governmental agency or any person
may, as provided in Sections 7 and TA
of the Act, file an application with the
Service for (1) a designation, (2) a re-
newal of a designation, (3) the suspen-
sion or cancellation of a designation,
(4) the return of a suspended designa-
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tion, or (5) the amendment of a desig-
nation to operate as an official agency
and to perform official inspection and
reinspection functions and official
Class X or Class Y weighing functions
at locations other than export port lo-
cations (see §800.16(b)) in the United
States.

(¢) Approvals. (1) Scale testing orga-
nization. Any scale testing organiza-
tion may file an application with the
Service for an approval to operate as a
scale testing organization under the
Act.

(2) Weighing facility. Any State or
local governmental agency or person
who operates an elevator, warehouse,
or other grain storage, handling, or
weighing facility in the United States,
and any Province or local governmens-
tal agency or person who operates an
elevator, warehouse, or other grain
storage, handling, or weighing facility
in Canada that stores, handles, or
weighs United States export grain
transshipped through Canadian ports,
may apply to the Service for approval
to operate as a weighing facility under
the Act.

(d) Contractual arrangements. (1)
United States and foreign ports. Sub-
ject to the provisions of subparagraph
(3) of this paragraph (d), any State or
local governmental agency or person
may, as provided in Sections 8 and 11
of the Aect, file an application with the
service for a contract to perform (i)
specified official sampling, laboratory
testing, Class X or Class Y weighing,
and similar technical functions in-
volved in the performance of official
inspection and reinspection functions
and official Class X and Class Y
weighing functions in the United
States; (ii) monitoring activities in for-
eign ports, including Canadian ports,
with respect to export grain that has
been inspected and officially weighed
under the Act.

(2) Canada. The administrator may
enter into a cooperative arrangement
with the Canada Department of Agri-
culture, or other Canadian govern-
mental agency for the performance by
employees of the Canada Department
of Agriculture, or other Canadian gov-
ernmental agency of specified official
sampling, laboratory testing, Class X
or class Y weighing, and similar tech-
nical functions involved in the per-
formance of official inspection and
reinspection functions and official
Class X and Class Y weighing funec-
tions, other than appeal functions, on
United States grain being transhipped
through Canadian ports.

(3) Restrictions on eligibility. (1)
General. Except as provided in clause
(iii) of this subparagraph (3), no state
or local governmental agency, or
person who has a conflict of interest
specified in Section 11 of the Act or
§ 800.187, shall be deemed eligible to

PROPOSED RULES

enter into a contract with the service
for the performance of services identi-
fied in this paragraph (d).

(ii) Appeal services. Agencies or em-
ployees of agencies are not eligible to
enter into a contract with the Service
to obtain samples for, or to perform
other non-interpretive functions in-
volved in, field appeal inspection serv-
jces or Board appeal inspection serv-
ices. this clause (d)(3)(ii) shall not pre-
clude agencies from forwarding file
samples to the Service in accordance
with § 800.154(b)(4)(V).

(iii) Warehouseman’s sample-lot in-
spection services. Only employeees of
an elevator that has a diverter-type
mechanical sampler approved by the
Service are eligible to enter into a con-
tract with the service to obtain sam-
ples for warehouseman’s sample-lot in-
spection services.

(iv) Laboratory testing services. Only
the operator-or a bona fide testing lab-
oratory is eligible to enter into a con-
tract with the Service for the testing
of grain for official factors or official
criteria.

(v) Monitoring services. Agencies
and employees of agencies, organiza-
tions and employees of organizations,
and other persons that regularly pro-
vide services to persons who export
grain from the United States are eligi-
ble to enter into a contract with the
Service for the performance of moni-
toring services on export grain in for-
eign ports if the agencies, organiza-
tions, and employees are under the
direct supervision of employees of the
Service during monitoring activities.

(e) Conflicts of interest provisions.
(1) General. (i) Prohibited conflicts of
interest. The interests and relation-
ships identified in subparagraph (3) of
this paragraph (e) are prohibited con-
flicts of interest and, except as pro-
vided in subparagraph (4) of this para-
graph (e), if present, will render (A) an
agency ineligible for a delegation or a
designation to operate as an official
agency; and (B) a contractor ineligible
to enter into a contract with the Serv-
ice.

(ii) Exemptions, Exemptions to the
conflict of interest provisions are
shown in subparagraph (4) of this
paragraph (e).

(2) Meaning of terms. (i) The term
“grain business,” when used in this
paragraph (d), shall include, but not
be limited to, boards of trade, cham-
bers of commerce, grain exchanges,
and other trade groups that are com-
posed, in whole or in part, of entities
that are engaged in the commercial
transportation, storage, handling, or
merchandising of grain, the commmer-
ical buying, selling, transporting,
cleaning elevating, storing, binning,
mixing, blending, drying, treating, fu-
migating, or- other preparation of
grain (other than as a grower of grain

or the disposition of inspection sam-
ples); the cleaning, treating, or fitting
of carriers or containers for the trans-
porting or storing of grain; the mer-
chandising of equipment for cleaning,
drying, treating, fumigating, or other
processing, handling, or storing of
grain; the merchandising of grain in-
spection and weighing equipment
(other than the buying or selling by
an agency or official personnel of such
equipment for their exclusive use in
the performance of their official in-
spection or official Class X or Class Y
weighing functions); and the commer-
cial use of official inspection and offi-
cial Class X or Class Y weighing func-
tions. The producing of grain and the
subsequent sale of the grain by a pro-
ducer shall not be deemed to be a
“grain business."

(ii) The term “interest,” when used
with respect to an individual, shall in-
clude the interest of a spouse, minor
child, or blood relative who is a resi-
dent of the immediate household of
the individual.

(iif) The term “related entity" means
an entity that owns or controls, in
whole or in substantial part, another
entity, or is owned or controlled, in
whole or in substantial part, by an-
other entity; or two or more entities
that are owned or controlled, in whole
or in substantial part, by another

- entity.

(3) Prohibited conflicts or interest.
Subject to any determination by the
Administrator of the Service under
Section 11(b)(5) of the Act, the follow-
ing interests are prohibited conflicts
of interest.

(i) By agencies, contractors, and
field offices. No agency, contractor, or
field office shall be employed in, or
otherwise engaged in, or directly or in-
directly have any stock or other finan-
cial interest in, any grain business or
related entity; or give or accept any
gratuity, as defined in § 800.187, to or
from any grain business, any related
entity, or any member, director, offi-
cer, or employee of any grain business
or related entity, or otherwise have
any conflict of interest specified in
§ 800.187

(ii) By grain businesses. No grain
business shall operate, or be employed
by, or directly or indirectly have any
stock or other financial interest in, an
agency or related entity, or give or
accept any gratuity, as defined in
§ 800.187, to or from any agency, con-
tractor, or field office, any related
entity, or any member, director, offi-
cer, or employee of an agency, contrac-
tor, or field office, or related entity.

(iii) By agency or contractor entilies.
No entity that owns or controls an
agency or contractor, and no entity re-
lated to such an entity, shall be em-
ployed in, or otherwise engaged in, or
directly or indirectly have any stock or
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other financial interest in, a grain
business; or give or accept any gratu-
ity, as defined in § 800.187, to or from
any grain business, or any member, di-
rector, officer, or employee of any
grain business or related entity.

(iv) By grain business entities. No
entity that owns or controls a grain
business, and no entity related to such
an entity, shall operate, or be em-
ployed by, or directly or indirectly
have any stock or other financial in-
terest in an agency, contractor, or re-
lated entity; or give or accept any gra-
tuity, as defined in §800.187, to or
from any agency, contractor, or relat-
ed entity, or to or from any member,
director, officer, or employee of an
agency, contractor, or field office, or
related entity.

(v) By officers or employees of agen-
cies, contractors, or field offices. No
member, director, officer, or employee
of an agency, contractor, field office,
or related entity, shall be employed in,
or otherwise engaged in, or directly or
indirectly have any stock or other fi-
nancial interest in a grain business or
related entity, give or accept any gra-
tuity, as defined in §800.187, to or
from any grain business or related
entity, or otherwise have a conflict of
interest identified in § 800.187(b).

(vi) By officers or employees of grain
businesses. No member, director, offi-
cer, or employee of a grain business or
related entity shall operate, or be em-
ployed by, or directly or indirectly
have any stock or other financial in-
terest in, an agency, contractor, or
field office, or related entity; or give or
accept any gratuity, as defined in
§ 800.187, to or from any agency, con-
tractor, or field office, or related
entity, or to or from any member, di-
rector, officer, or employee of an
agency, contractor, or field office, or
related entity,

(vii) By stockholders in an agency or
contractor, No stockholder in an incor-
porated agency, or contractor, or relat-
ed entity shall be employed in, or oth-
erwise engaged in, or be a substantial
stockholder in any incorporated grain
business or related entity; or directly
or indirectly have any other kind of fi-
nancial interest in a grain business or
related entity; or give or accept any
gratuity, as defined in § 800.187, to or
from any grain business or related
entity, or any member, director, offi-
cer, or employee of any grain business
or related entity.

(vili) By stockholders in a grain busi-
ness. No substantial stockholder in an
incorporated grain business or related
entity shall operate, or be employed
by, or be a substantial stockholder in,
or directly or indirectly have any
other kind of financial interest in an
agency, contractor, or field office or
related entity; or give or accept any
gratuity, as defined in § 800.187, to or
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from any agency, contractor, field
office or related entity, or to or from
any member, director, officer, or em-
ployee of an agency, contractor, field
office, or related entity.

(4) Exempt conflicts of interest. (i)
By agencies, contractors, and field of-
Jices (including related entities, mem-
bers, directors, officers, or employees
of agencies, contractors, or field of-
fices, and related entities; and stock-
holders of agencies, contractors, and
related entities, as prescribed in
clauses (3)(iii), (v), and (vii) of this
paragraph (e)).

(A) Using laboratory or office space
or related facilities, owned or con-
trolled, in whole or in part, by a grain
business or related entity when the
use of the space is deemed appropriate
by the Service for the performance of
onsite inspection or weighing services
requested by an applicant, including
but not limited to the inspection or
weighing of bulk grain loaded aboard a
ship, or for the performance of super-
vision or monitoring activities by the
agency, contractor, or field office.

(B) Using inspection, weighing,
transportation, and office equipment
that is owned or controlled, in whole
or in part, by a grain business or relat-
ed entity when the use of the equip-
ment is deemed appropriate by the
Service for the performance of onsite
inspection or weighing services re-
quested by an applicant, including but
not limited to the inspection or weigh-
ing of bulk grain loaded aboard a ship,
or for the performance of supervision
or monitoring activities by the agency,
contractor, or field office.

(C) Bona fide financial institutions
that have a financial relationship with
one or more grain businesses or relat-
ed entities shall not be precluded from
having a financial relationship with an
agency, contractor, or related agency.

(i) By grain businesses (including
related entities, members, directors,
officers, or employees of grain busi-
nesses and related entities, and sub-
stantial stockholders in grain business-
es and related entities, as prescribed in
clauses (3) (iv), (vi), and (viii) of this
paragraph (e)).

(A) Furnishing or providing labora-
tory or office space or related facilities
to, or for use by, an agency, contrac-
tor, or field office, for the perform-
ance of onsite inspection or weighing
services requested by an applicant, or
for the performance of supervision or
monitoring activities by an agency,
contractor, or field office.

(B) Furnishing or providing inspec-
tion, weighing, transportation, or
office equipment to, or for use by, an
agency, contractor, or field office, for
the performance of onsite inspection
or weighing services requested by an
applicant, or for the performance of
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supervision or monitoring activities by
the agency, contractor, or field office.

§800.197 When and where to apply.

(a) Delegations. Applications from
delegated States (see §800.196) for au-
thority to perform official inspection
or official Class X or Class Y weighing
functions at new export port locations
(i.e., locations that become export port
locations after May 20, 1978), shall be
filed with the Service not less than 90
days before the State contemplates
performing such functions.

(b) Designations. Applications for
(1) authority to operate as a designat-
ed official agency; (2) a renewal of a
designation; (3) a change in designa-
tion; (4) the suspension or cancellation
of a designation; or (5) the return of a
designation that has been voluntarily
suspended, or suspended for cause,
should be filed with the Service not
less than 90 days before the effective
date of the requested action.

(c) Approvals. (1) Scale testing oroa-
nizalion. Applications for approval to
operate as a scale testing organization
should be filed with the Service not
less than 90 days before the effective
date of the requested action.

(2) Weighing facility. Applications
for approval to operate as a weighing
facility under the Aect should be filed
with the Service as far in advance of
the effective date of the request as
possible to permit the Service time to
determine whether the application
and the applicant are in compliance
with the provisions of Section TA(f) of
the Act and §§ 800.196 through 800.198
of the regulations.

(d) Contractual arrangements. Ap-
plications for (1) a contract to perform
specified official inspection, official
Class X or Class Y weighing, or weigh-
ing equipment testing functions; (2) a
renewal of a contract; and (3) a change
in a contract should be filed with the
service not less than 90 days before
the effective date of the requested
action, or as applicable, in accordance
with the invitation to bid issued by the
Department.

§ 800.198 How to apply.

(a) General. State or local govern-
mental agencies, or other persons who
desire to file an application for an
action involving a designation, approv-
al, or contractual arrangement, should
submit a completed application to the
Service on a form prescribed for the
purpose and furnished by the Service.
Each application shall (1) be typewrit-
ten or legibly written in English; (2)
show the name and address of the ap-
plicant; (3) include the information re-
quired by the form and this § 800.198;
(4) for applications for a designation
or contractual arrangement, show
whether the applicant, or any of its
members, directors, officers, or em-
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ployees, or any substantial stock-
holder, or any related entity, or any
grain business, member, director, offi-
cer or employee of a grain business, or
any substantial stockholder in a grain
business or in a related entity, has any
conflict of interest prohibited by
§ 800.196(e) so far as the applicant is
aware; and (5) be signed by the appli-
cant.

(b) Applications for authority to op-
erate as a delegated state agency at
new localions, or ¢ change in delega-
tion of functions. (1) Application for
authorily to operate as a delegated
State agency at new localions. An ap-
plication to operate as a delegated
State agency at a new export port lo-
cation, or for a change in delegation,
should contain or show, or be accom-
panied by documents which contain or
show, the following information; (i)
whether the State is willing to provide
official inspection and official Class X
and Class Y weighing services at all
export port locations; (ii) the official
inspection and the official Class X or
Class Y weighing functions the State
desires to perform; (iii) the export
port locations where the State desires
to perform the functions; (iv) the
period of time the state desires to per-
form the functions; (v) the expected
annual volume of trucklot, carlot, bar-
gelot, shiplot, and submitted sample
inspections and weighings which the
applicant estimates will be performed
at each export port location in the
State; (vi) the schedule of fees the
State proposes to assess and a state-
ment whether it would be necessary
for users of the official service to
agree to pay a yearly aggregate mini-
mum amount; and (vii) a statement
that, if the delegation is granted, the
State will (A) comply in full with the
provisions of the act, the regulations
in this Part 800, the standards in Part
801 of this Chapter, and the instruc-
tions under the Act; (B) permit repre-
sentatives of the Department or the
Service to audit any or all of the appli-
cant's operations; (C) not knowingly
employ, retain in its employ, and
assign to duties related to inspection
or weighing of grain, any person who
has been or is hereafter convicted of
any violation of the Act or any offense
proscribed by other Federal law in-
volving the handling, weighing, or in-
spection of grain, and will immediately
suspend any such employee upon the
return of an indictment or the filing
of a criminal information against the
employee alleging any such offense;
(D) specify to supervisory inspectors
and weighers that their performance
of all duties related to official inspec-
tion and official Class X or Class Y
weighing functions is subject to the
supervision of the Service; (E) submit
to the Service such reports as may be
requested by the service with respect
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to the management, staffing, budget,
and operations of the agency; and (F)
authorize their managers and supervi-
sory inspectors and weighers to attend
such meetings as may be held from
time to time by the regional office for
the managers and supervisory inspec-
tors and weighers in the applicable
region.

(2) Application for a change in dele-
gation. An application for a change in
a delegation of functions, including
the deletion of some or all of the dele-
gated functions at one or more export
port locations, shall (i) specify the
change that is desired in the delega-
tion, (ii) show the reason for desiring
the change, (iii) specify the time
period during which the change is to
be effective, and (iv) show or be ac-
companied by information that shows
the need for the change.

(c) Applications for a designation, or
« change in designation, to operate as
a designated official agency. (1) Appli-
cation for authority to operate as a
designated official agency, or a renew-
al of a designation. An application for
authority to operate as a designated
official agency, for a renewal of a des-
ignation, for an amendment of a desig-
nation to include additional locations
or additional responsibilities, or for
the return of a designation that has
been suspended either voluntarily or
for cause should contain or show, or
be accompanied by documents which
contain or show, the following infor-
mation:

(i) Whether the applicant is a gov-
ernmental organization, business orga-
nization, or an individual;

(ii) If it is a governmental organiza-
tion, whether it is an agency of a
State, county, or other political subdi-
vision of the United States;

(iii) If it is a business organization,
the location of its principal office, if it
is a corporation, a copy of the articles
of incorporation, the names and ad-
dresses of the current corporate offi-
cers and directors, and the names and
addresses of the substantial stockhold-
ers (as defined in Section 11 of the
Act); if it is a partnership or unincor-
porated association, the names and ad-
dresses of the current officers and
members; if it is an individual, the in-
dividual’'s place of residence; and, if it
is sponsored by a trade organization,
the nature and function of the trade
organization, the names and addresses
of the member firms, the managerial
and technical controls that the trade
organization exercises over the activi-
ties of the agency and over the agen-
cy’s personnel, and the operating pro-
cedure for exercising managerial and
technical controls (e.g., management
by a grain committee that employs
and directs the inspection and weigh-
ing personnel);

(iv), Whether the applicant is cur-
rently providing inspection or weigh-
ing services at any location and, if so,
where;

(v) If the applicant is a State organi-
zation, whether it is willing to provide
official inspection, weighing, or super-
vision of weighing services at all im-
portant grain markets in the State;

(vi) The official inspection or official
Class X or Class Y weighing functions
the applicant desires to perform;

(vii) The area and locations where
the applicant desires to perform the
functions;

(viii) The period of time the appli-
cant desires to perform the functions;

(ix) The expected annual volume of
trucklot, carlot, bargelot, shiplot, and
submitted sample inspections and
weighings that the applicant estimates
will be performed in the area and at
each location in the area;

(x) The names and addresses of the
principal producers, merchandisers,
processors, and other entities that
desire official inspection or official
Class X or Class Y weighing services
on grain shipped from or to such loca-
tions;

(xi) A summary showing the inspec-
tion and weighing equipment and in-
spection and weighing facilities that
the applicant would have, or have
access to, at each such location;

(xii) The name of each licensee who
would be located at each location, if
known; ‘

(xiii) The hours when service would
be available at each location and
whether “24-hour per day” service
would be provided if requested by the
users of the service;

(xiv) The schedule of fees the appli-
cant proposes to assess and a stalte-
ment showing whether it would be
necessary for users of the official serv-
ices to agree to pay a yearly aggregate
minimum amount; and

(xv) A statement that if the designa-
tion is granted, the applicant will (A)
comply in full with the provisions of
the Act, the regulations in this Part
800, the standards in Part 801 of this
Chapter, the performance require-
ments for equipment in Parts 802 and
803 of this Chapter, and the instruc-
tions under the Act; (B) permit repre-
sentatives of the Department or the
Service to audit any or all of the appli-
cant's operations; (C) not knowingly
employ, retain in its employ, and
assign to duties related to inspection
or weighing of grain, any person who
has been or is hereafter convicted of
any violation of the Act or any offense
prohibited by other Federal law in-
volving the handling, weighing, or in-
spection of grain; and (D) immediately
suspend any such employee upon the
return of an indictment or the filing
of a criminal information against the
employee alleging any such offense.
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Each amendment of a designation to
include additional locations or addi-
tional responsibilities shall be accom-
panied by the fee prescribed by the
Service in accordance with the ap-
proved fee schedule. An application
may show or be accompanied by infor-
mation that shows the reasons the ap-
plicant is better qualified than other
applicants to perform the official in-
spection, official Class X or Class Y
weighing, and equipment testing func-
tions it proposes to perform.

(2) Application for a change in desig-
nation. An application for a change in
authority to operate as a designated
official agency, or an amendment of a
designation to effect a change in name
or ownership, or a reduction in loca-
tions or in responsibilities, or for the
voluntary suspension of a designation,
shall (i) specify the change that is de-
sired in the designation; (ii) show the
reason for desiring the change; (iii)
specify the time period during which
the change is to be effective; and (iv)
show or be accompanied by informa-
tion that shows the need for the
change. Each amendment of a designa-
tion to effect a change in name or in
ownership, or a change or reduction in
responsibilities, shall be accompanied
by the fees prescribed by the Service
in accordance with the approved fee
schedule.

(d) Application for approval to oper-
ale as a scale testing organization.
Note: The provisions of this para-
graph (d) shall not be applicable with
respect to State and local governmen-
tal scale testing organizations that
were operative on September 29, 1977.
An application for an approval to op-
erate as a scale testing organization
under the Act should contain or be ac-
companied by documents which show
the following information:

(1) Whether the applicant is a gov-
ernmental organization, business orga-
nization, or an individual;

(2) If a governmental organization,
whether it is an agency of a State,
county, or other political subdivision
of the United States;

(3) If a business organization, the lo-
cation of its principal office; if a corpo-
ration, the names and addresses of the
current corporate officers and direc-
tors; if a partnership or unincorporat-
ed association, the names and address-
es of the current officers and mem-
bers; or if an individual, the individ-
ual’s place of business or residence;
and, if sponsored by a trade organiza-
tion, the nature and function of the
trade organization and the names and
addresses of members;

(4) Whether the applicant is cur-
rently providing scale testing services
at any location and, if so, where;

(5) If the applicant is a State organi-
zation, whether it is willing to provide
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official scale testing services at all im-
portant grain markets in the State;

(6) The scale testing functions the
applicant desires to perform;

(7) The area and locations where the
applicant desires to perform the func-
tions;

(8) The period of time the applicant
desires to perform the functions;

(9) The name of each employee who
would be performing official scale test-
ing functions and a statement that
each such individual (i) is competent
in accordance with the provisions of
§ 800.173(dX3) and (i) has a reputa-
tion for honesty and integrity;

(10) The hours when scale testing
services would be available at each lo-
cation where the applicant desires to
perform scale testing functions and
whether “24-hour per day” service
would be provided if requested by the
users of the service; and

(11) A statement that if the request
for approval is granted, the applicant
(i) will comply in full with the provi-
sions of the Act, the regulations, and
instructions issued under the Act; (ii)
will permit representatives of the De-
partment or the Service to audit any
or all of the applicant’s scale testing
operations; (iii) in employing person-
nel to perform or supervise the per-
formance of official scale testing func-
tions under the Act, will not knowing-
ly employ, retain in its employ and
assign to scale testing duties, any
person who has been or is hereafter
convicted of any violation of the Act
or any offense prohibited by other
Federal law involving the handling,
weighing, or inspection of grain; and
(iv) will immediately suspend any such
employee upon the return of an indict-
ment, or the filing of a criminal infor-
mation against the employee alleging
any such offense,

Each application for approval to oper-
ate as a scale testing organization
shall be accompanied by the fee speci-
fied by the Service,

(e) Application for approval to oper-
ate as a weighing facility. (1) A re-
quest for approval to operate as a
weighing facility under the Act shall
include: (i) the name and address of
the owner of the facility; (ii) the name
and address of the operator of the fa-
cility; (iii) the name of each Individual
who is employed by, at, or in the facili-
ty as a weigher and a statement that
each such individual (A) has and can
demonstrate a technical ability to op-
erate grain weighing equipment and
(B) has a reputation for honesty and
integrity; (iv) a blueprint or similar
drawing of the facility showing the lo-
cation of (A) the loading, unloading,
and grain handling systems; (B) the
scale systems used in the weighing of
grain; and (C) the bins, interstices, and
other storage arrangements; and (v)
the identification of each scale in the
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facility that is to be used for the
weighing of grain under the Act.

(2) If the facility has an automated
data processing system directly related
to the handling or weighing of grain,
the application shall show or be ac-
companied by information or docu-
ments which show (i) the identifica-
tion and description of the system in
terms of (A) the location, type, and
model number of the hardware, in-
cluding but not limited to the main
frame, the terminals, and the printers;
(B) a description of the software, in-
cluding but not limited to a listing of
the source language for, and flow
charts of, the programs and subrou-
tines (subprograms), and a description,
including the formats, of the input,
output, and related records; (C) a de-
scription of the method for recording
changes or modifications in the
system; and (D) a description of the
procedures for testing the system; for
safeguarding the system from the loss,
misrepresentation, or manipulation of
data; and for performing audit trails;
and (ii) the instructions for operating
the system including but not limited
to (A) an operator’'s manual or instruc-
tions for operating and using the hard-
ware and (B) a user's guide for operat-
ing and using the software. Requests
for approval to operate as a weighing
facility shall also show such related in-
formation as may be required by the
Service.

(f) Application for a contractual ar-
rangement. An application for a con-
tract to perform specified appeal in-
spection services, warehouseman'’s
sample-lot inspect services, laboratory
services, equipment testing services,
monitoring services, or other technical
services shall (1) specify the services
that the applicant desires to perform;
(2) specify the period of time the ap-
plicant desires to perform the services
(all contracts shall terminate annually
unless otherwise provided in the con-
tract); (3) state that if the contract is
granted, charges for official functions
performed for the Service by the ap-
plicant will be billed only to the Serv-
ice (this provision is not applicable to
applications for a contract for a ware-
houseman’s sample-lot inspection serv-
ice); and (4) state that the applicant
will comply in full with the require-
ments of the Act, regulations, and
instructions issued under the Act,

(g) Additional information. Upon re-
quest, an applicant shall furnish such
additional related information as is
deemed necessary by the Service for
the consideration of the application.

(h) Withdrawal of application. An
application filed pursuant to this
§800.198 may be withdrawn by an ap-
plicant at any time.
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§800.199 Review of applications.

(a) General. Bach application for a
designation, approval, or contractual
arrangement identified in $§800.198
shall be reviewed to determine wheth-
er the application is in compliance
with §§ 800.197 and 800.198, whether
the applicant is in compliance with
§ 800.196 and Sections 7, 7TA, and 11 of
the Act, and whether the requested
action is consistent with the objectives
of the Act (see §800.2) and the need
for official services. The review of an
application for authority to operate as
a designated agency shall include but
not be limited to a determination with
respect to whether the applicant is
better able than any other applicant
to provide official services in the pro-
posed area of responsibility. The
review of an application for authority
to operate as an approved weighing fa-
cility shall include but not be limited
to an onsite evaluation of the perform-
ance and accuracy of each scale that
will be used for weighing grain under
the Act and the performance of the
grain loading, unloading, and related
grain handling equipment and grain
handling systems. If it is determined
the (1) the application and the appli-
cant are in compliance; (2) the fees, if
any, prescribed by the Service and
§800.198 have been paid; and (3) the
reguested action is consistent with the
objectives of the Act and the need for
official services and the provisions of
this § 800.199, the requesed delegation,
designation, approval, or contractual
arrangement may be granted as appro-
priate.

(b) Application not in compliance. If
it is determined that an Application is
not in compliance with §§800.197 and
800.198 and the noncompliance pre-
cludes a satisfactory review by the
Service, the applicant shall be pro-
vided an opportunity to submit the
need information. If the needed infor-
mation is not or cannot be submitted
by the applicant within a reasonable
time, as determined by the Service,
the application may be dismissed.
When an application is dismissed, the
Service shall promptly notify the ap-
plicant in writing of the reasons for
the dismissal.

(e) Applicant not in compliance. If it
is determined that an applicant is not
in compliance with § 800,196 and Sec-
tions 7, TA and 11 of the Act at the
time of submitting the application; or
will not be in compliance during the
applicable period that would be cov-
ered by the requested delegation, des-
ignation, approval, or contractual ar-
rangement; or that the requested
action is not consistent with the objec-
tives of the Act and the need for offi-
cial services, the application shall be
denied. The Service shall promptly
notify the applicant of the reasons for
the denial.
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§ 800.200 Issuance and possession of dele-
gations, designations, approvals, and
contracts.

(a) Issuing office. All delegations,
changes in delegations, designations,
changes in designations, and approvals
of scale testing organizations and
weighing facilities shall be issued by
the Service. All contracts shall be issue
by the Department.

(b) Condition for issuance. Each del-
egation, designation, and approval and
each contract for the performance of
specified technical functions is issued
on the condition that the State or
local governmental agency, or person
that is granted the delegation, desig-
nation, approval, or contract will,
during the term of the delegation, des-
ignation, approval, or contract, comply
with the applicable provisions of the
Act, regulations, and instructions
under the Act, All approvals of weigh-
ing facilities are issued on the condi-
tion that the facility will use only ap-
proved weighers or official personnel
to perform or supervise the perform-
ance of Class X or Class Y weighing
functions.

§ 800.201 Termination of delegations, des-
ignations, approvals, and contracts,

(a) Delegations. A delegation of au-
thority issued by the Service to a
State shall have no termination date
but shall terminate whenever any of
the following events occur: (1) there
are no export port locations in the
State for a period of 3 consecutive
years; (2) the State requests that the
delegation of authority be canceled; or
(3) upon notice by the Service that the
delegation of authority is being re-
voked by the Service. Notice of revoca-
tion by the Service will be given to a
State as far as practicable in advance
of the effective date of the notice.

(b) Designations. (1) Triennial ler-
mination. Designations of agencies
shall terminate at such time as is spec-
ified by the Administrator, but not
later than 3 years after the effective
date of the designation.

(2) Termination schedule. Subject to
the provisions of subparagraph (1) of
this paragraph (b), designations to op-
erate as an official agency shall termi-
nate on the last day of the month
shown in the following schedule:

Termination date
Agency names beginning with (last day of month
shown)
A January.
B February.
C, D March.,
I e S R April.
HILJ May.
K1 June.
M July.
o G AL RS ST i August,
S. September.
RT. UV October.
w November,
X Y. 2 D ber,

(3) Termination notices, Notices of
termination shall be issued by the
Service to designated agencies at least
60 days in advance of the termination
date. The notices shall provide de-
tailed instructions for requesting re-
newal of the designations. Failure to
receive a notice from the Service shall
not exempt designated agencies from
the responsibility of having their des-
ignations renewed on or before the ex-
piration date prescribed in this para-
graph (b).

(4) Renewal of designations. Desig-
nations that are renewed shall show
the date of renewal and the word “re-
newed.”

(c) Approvals. (1) Scale testing orga-
nizations. Note: The provisions of this
subparagraph (1) shall not be applica-
ble with respect to State or local gov-
ernmental scale testing organizations
that were operating on September 29,
19717. Approvals of scale testing organi-
zations shall terminate annually in ac-
cordance with the termination date
shown on the approval: Provided, (i)
That the approval shall terminate
whenever the scale testing organiza-
tion or any of its employees are con-
victed of any violation involving the
handling, weighing, or inspection of
grain under Title 18 of the United
States Code or (ii) the scale testing or-
ganization fails to comply with any
provision of the Act, the regulations,
standards, or instructions issued under
the Act. Notice of termination shall be
issued by the Service to organizations
at least 30 days in advance of the ter-
mination date.

(2) Weighing facilities. Approvals of
weighing facilities shall have no termi-
nation date but shall terminate when-
ever any of the following events occur:
(i) the facility ceases to operate as a
grain storage, handling, or weighing
facility; (ii) the facility requests that
the approval be terminated; (iii) the
facility (A) uses individuals who have
not been or no longer are approved by
the Service to perform or supervise
the performance of functions related
to official Class X or Class Y weighing
and (B) uses equipment that has not
been or no longer is approved by the
Service for handling or weighing grain
under the Act; (iv) the facility or any
of its emnloyees are convicted of any
violation involving the handling.
weighing, or inspection of grain under
Title 18 of the United States Code; or
(v) the facility otherwise fails to
comply with any provision of the Act,
the regulations, standards, or instruc-
tions issued under the Act, Reasonable
notice of the termination shall be
issued by the Service to the facility in
advance of the termination.

(d) Contracts. Contracts with the
Service shall terminate annually
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unless otherwise provided in the con-
tract.

§800.202 Veluntary cancellation or sus-
pension of a delegation, designation, or
contract.

(a) Delegations, or designations. A
delegation er designation may. upon
the request of the State, local govern-
mental agency, or person that is grant-
ed the delegation or designation, be
canceled or, in the case of a designa-
tion, may be suspended for a specified
period of time. In the case of a suspen-
sion, the specified period cannot
exceed the expiration date, if any, of
the designation. Requests for a volun-
tary cancellation of a delegation or
designation, or for a voluntary suspen-
sion of a designation, or for the return
of a voluntarily suspended designation
shall be submitted in accordance with
§800.198. A suspension of a designa-
tion, whether voluntarily or for cause,
shall not affect the expiration date of
the designation.

(b) Contracts. A contract may, upon
the request of the State, local govern-
mental agency, or person that entered
into the contract with the Service, be
canceled by the Department in accord-
ance with the terms of the contract.

(¢) Cancellation after suspension. If
a designation has been voluntarily sus-
pended for the remaining period of
the designation and no reguest has
been received for the return of the
designation, or & request for the
return of the designation has been dis-
missed or denied in accordance with
the provisions of §800.204, the desig-
nation shall be summarily canceled by
the Service on the expiration date of
the designation.

§800.208 Summary suspension or cancel-
lation of designations.

(a) Summary suspensions, (1) Desig-
nations. An authority to operate as a
designated official agency may be
summarily suspended by the Service
without a hearing if the designated
agency temporarily ceases to operate
as an inspection or weighing agency.

(2) Written notice. Written notice of
a summary suspension shall be given
by the Service to the appropriate
State or local governmental agency or
person at the time of the suspension
and is effective upon receipt.

(3). Reinstatement of suspended des-
ignation. Upon request by a designat-
ed agency, a designation that has been
summarily suspended pursuant to this
§800.203 may be reinstated by the
Service upon finding that () the re-
quest by the agency was made prior to
the expiration date of the designation;
(ii) the agency is again operating or
capable of operating as an inspection
or weighing ageney; (iil) the agency is
otherwise eligible to be granted a des-
ignation; and (iv) the reinstatement is
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consistent with the objectives of the
Act and the need for official services.

(b) Summary cancellations of desig-
nalions. A designation of an ag:ncy
may be summarily canceled by the
Service without a hearing upon a find-
ing that the agency (1) if an individual,
has died or is imprisoned for a period
in excess of 3 years; or (ii) if a partner-
ship, has been dissolved; or (iii) if a
corporation, has had its charter sus-
pended, canceled, or otherwise termi-
nated; or (iv) if an association or other
business entity, has been dissolved or
is no longer operational as an associ-
ation or business entity. If a designa-
tion has been voluntarily suspended
for the remaining period of the desig-
nation and no reguest has been re-
ceived for the return of the designa-
tion, or a request for the return of the
designation has been dismissed or
denied in accordance with the provi-
sions of § 800.204, the designation shall
be summarily canceled by the Service
on the expiration date shown on the
designation. Written notice of a sum-
mary cancellation shall be given by
the Service to the agency at the time
of cancellation and is effective upon
receipt.

§ 800.204 Revocation of delegation.

(a) Revocation. A delegation to a
State to perform official inspection er
official Class X or Class Y weighing
functions at export pert localions is
subject to revocation in accordance
with Section T(eX2) of the Act.

(b) Procedure. The Administrator
may revoke a delegation to a State
without a hearing, or at his discretion
and at the reguest of the State, may
afford the State an opportunity for an
informal conference in accordance
with the Rules of Practice in Part 808
of this Chapter.

(c) Notlice of action. When a delega-
tion is revoked, the Service shall
promptly notify the State of the
reason for the action. Revoked delega-
tion shall be surrendered or otherwise
disposed of in accordance with instruc-
tions issued by the Service.

§ 800.205 Refusal of renewal, or suspen-
sion, or revecation ef designations for
cause.

(a) Cause for refusal or revocation. A
designation issued to an agency is sub-
ject to a refusal to renew, or a suspen-
sion, or a revoeation, either temporar-
ily or otherwise, by the Service (1) for
causes prescribed in Section 7(g)(3) of
the Act, or (2) if the agency or any of
its employees are or have been convict-
ed of any violatien involving the han-
dling, weighing, or inspection of grain
under Title 18 of the United States
Code.

(b) Procedure for temperary suspen-
sion or refusal. (1) Provision for Ltem-
porary suspension or refusal. When-
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ever the Service has reason to believe
there is cause for a temporary suspen-
sion, or a refusal of renewal, and
deems such action to be in the best in-
terest of the inspection and weighing
system, a designation may be tempo-
rarily suspeaded, or the renewzal of a
designation may be temporarily re-
fused, or the return of a designation
that was suspended for a period that
has expired may be temporarily re-
fused, without first affording the
agency, hereafter referred to in this
§800.205 as the “respondent,” an op-
portunity for a hearing.

(2) Notice and effective date of tem-
porary suspension or refusal. Notice of
a temporary suspension or refusal
shall be given to the respondent, and
to the applicants for official services
performed by the respondent, in ac-
cordance with paragraph (d) of this
§800.205. The temporary suspension
or refusal shall be effeetive upon re-
ceipt of the notice by the respondent.

(3) Terminalion of temporary sus-
pension or refusal. Within 30 business
days following the issuance of a notice
of temporary suspension or refusal of
renewal, the Service shall (1) afford
the respondent an opportunity for a
hearing, or an informal conference in
accordance with the provisions of
paragraph (c) of this §800.205, and
shall continue the temporary suspen-
sion or refusal of renewal if it is found
by the Service that (i) alternative
managerial, staffing, financial, or
operational arrangements satisfactory
to the Service will not or cannot be af-
fected by the respondent pending a
final determination under paragraph
(c) of this §800.205 or (i) the public
health, interest, or safety require a
continuation of the temporary suspen-
sion or refusal of renewal; or (2) afford
the respondent the opportunity for a
hearing under paragraph (c) of this
§ 800.205 and shall terminate the tem-
porary suspension or refusal of renew-
al if it is found that (i) alternative
managerial, staffing, financial, or op-
eration arrangements satisfactory to
the Service can be and are effected by
the respondent and (ii) the public
health, interest, and safety do not re-
quire a continuation of the temporary
suspension or refusal of renewal; or (3)
terminate the temporary suspension
or refusal of renewal with a suitable
written notice or warning under Sec-
tion 14(b) of the Act; or (4) terminate
the temporary action without preju-
dice. The Service shall promptly
notify the respondent, and the appli-
cants for official service performed by
the respondent, of the action under
this subparagraph (b)(3).

(¢) Procedure for other than tempo-
rary suspension or refusal. Except as
provided in paragraph (b) of this
§800.205, in refusing for cause to
renew a designation or in suspending
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or revoking for cause a designation
and in refusing for cause to return a
designation that was suspended for a
period that has expired, the respond-
ent shall be afforded an opportunity
(1) for a hearing in.accordance with
the provisions of the Administrative
Procedure Act (5 U.S.C. 554, 556, and
557) and the Rules of Practice Govern-
ing Formal Adjudicatory Proceedings
Instituted by the Secretary under Var-
ious Statutes (7 CFR, Part 1, Subpart
H) or (2) at the request of the re-
spondent, an informal conference in
accordance with §800.2005 of the
Rules of Practice Governing Informal
Proceedings in Part 808 of this Chap-
ter.

(d) Notice of action. When a desig-
nation is not renewed, or is suspended
or revoked, or is not returned for
cause under paragraphs (a) or (b) of
this §800.205, the Service shall
promptly notify the respondent, and
the applicants for the services per-
formed by the respondent, of the
reason for the action. Designations
that are not renewed or are revoked
shall be surrendered or otherwise dis-
posed of in accordance with instrue-
tions issued by the Service.

§ 800.206 Inspection and weighing ar-
rangements during suspension, and fol-
lowing cancellations and revocations of
delegations or designations.

(a) Export port locations. If a dele-
gation of authority to a State is can-
celed or revoked, official inspection
and weighing services at the export
port locations in the State will, upon
request by an applicant, be provided
by the Service.

(b) Locations other than export port
locations. (1) General. If a designation
of an agency is suspended, canceled, or
revoked, or the renewal of a designa-
tion is refused, the Service shall, upon
a finding of demonstrated need, ar-
range for a replacement agency. Inso-
far as practicable, the arrangements
shall be made in advance of the sus-
pension, cancellation, revocation, or
the faflure to renew.

(2) Notice. Notice of the apparent
need and plans for a replacement
agency shall be published in the Feder-
al Register, and interested persons
shall be given an opportunity to pres-
ent their views. Reasonable notice of
the final action designating a replace-
ment agency shall be published in the
FEDERAL REGISTER in advance of the ef-
fective date.

§ 800.207 Assignment of areas of responsi-
bility to agencies; specifying service
points; restrictions on services.

(a) General. Each delegated State
agency, designated inspection agency,
designated weighing agency, and field
office shall be assigned an area of re-
sponsibility by the Service in accord-
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ance with the provisions of paragraph
(b) of this § 800.207. Each area shall be
identified by geographical or other
boundaries, In the case of a State or
local governmental agency, the area
shall not exceed the jurisdictional
boundaries of the State or the local
government, as applicable.

(b) Assigned areas of responsibility.
(1) Agencies and field offices; export
port locations. At an export port loca-
tion, the area of responsibility as-
signed to a delegated State agency or
to a field office shall generally be
whichever is greater of (i) the switch-
ing limits established and published by
the railroads for the export port loca-
tion or (li) an area within a radius of
25 miles of the approximate center of
the export port location.

(2) Agencies and field offices; other
than export port locations. At a loca-
tion other than an export port loca-
tion, the area of responsibility as-
signed to a designated agency or to a
field office shall generally be the area
requested by the agency or by the
field office, as applicable, except that
the area (i) may not include any por-
tion of an assigned area of responsibil-
ity involving an export port location
or (i) subject to the provisions of
§ 800.195(b)(2), may not include any
portion of an area of responsibility as-
signed to another agency or to an-
other field office that is performing
the same functions.

(¢) Responsibility for providing offi-
cial services, In each assigned area of
responsibility, the delegated State
agency, designated agency, or field
office, as applicable, shall be responsi-
ble, insofar as practicable, for provid-
ing upon request of an applicant for
service at any and all locations in the
area, including but not limited to spec-
ified service points, official original in-
spection and reinspection services or
official Class X or Class Y weighing
services, as specified in the delegation,
designation, or other authorization
issued by the Service.

(d) Restrictions on providing official
services. (1) Area restriction, agencies.
Except with the approval of the ap-
propriate field office, no agency may
perform official functions at any loca-
tion, including but not limited to speci-
fied service points, outside its assigned
area of responsibility.

(2) Area restriction, field offices.
Except with the approval of the ap-
propriate regional office, no field
office may perform official functions
at locations, including but not limited
to specified service points, outside its
assigned area of responsibility.

(3) Sample restrictions, agencies,
and field offices. Subject to the provi-
sions of §800.82(d), no agency or field
office shall perform original inspec-
tion or reinspection functions on any
official sample, or on any warehouse-

man’s sample unless, at the time the
sample was obtained, the grain from
which the sample was obtained was
physically located within the area of
responsibility assigned to the agency
or the field office, as applicable. Note:
There are no jurisdictional restrictions
on the original inspection or reinspec-
tion of submitted samples.

(e) Specified service points, agencies,
and field offices. (1) Export port loca-
tions. In an assigned area of responsi-
bility for a delegated agency and a
field office, each export port location
in the area shall be deemed to be a
specified service point.

(2) Other than export port locations.
In an assigned area of responsibility
for a designated agency and a field
office at other than export port loca-
tions, each place where a designated
agency or a field office, as applicable,
is located shall be deemed to be a spec-
ified service point. Additional specified
service points may be approved by the
service on a temporary, seasonal, or
permanent basis upon request by an
agency or a field office.

(3) Stationing personnel at specified
service points. Each agency and each
field office, as applicable, shall be re-
sponsible for the stationing of official
personnel at specified service points in
accordance with the terms of the des-
ignation issued by the Service.

(f) Procedure for assigning areas,
specifying points, and amending or
changing assigned areas and specified
points. (1) Action by agencies. Applica-
tions by agencies for the assignment
of areas of responsibility, for specify-
ing service points, or for amending or
changing an assigned area of responsi-
bility, or specified service points, shall
be made in accordance with §§800.197
and 800.198.

(2) Action by Service. Applications
by agencies shall be reviewed by the
Service in accordance with §800.199,
and assignments and amendments
shall be made in accordance with
$800.200. In addition, after such con-
sultation with interested persons as
deemed warranted and a finding of
need to meet the objectives of the Act,
the Service may initiate action to
assign areas, or specify service points,
or amend or change assigned areas of
responsibility or specified service
points.

(3) Termination of assignments.
Each assignment of an area of respon-
sibility and each specified service
point, shall terminate in accordance
with §§ 800.201(b) and (c¢).

(4) Suspension, cancellation, and
revocation. Each assignment of an
area of responsibility, and each specifi-
cation of a service point may be sus-
pended, canceled, or revoked and is
subject to a refusal to renew in accord-
ance with §§ 800.202 through 800.206.
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(5) Information on assigned areas
and specified points. Notice of the as-
signment of areas, specification of
service points, or amendments and
changes in the assignment of areas of
responsibility or in the specification of
service points, shall be published by
the Service in such form as is deemed
appropriate. Information about as-
signed areas and specified service
points may be obtained in accordance
with §800.10.

§800.268 Duties and responsibilities of
agencies and approved weighing facili-
ties.

(a) Genercl. Each agency shall be re-
sponsible for the performance and the
supervision of each of the duties as-
signed in §800.185 to its official per-
sonnel, each approved weighing facili-
ty shall be responsible for the per-
formance and the supervision of each
of the duties and standards of conduct
assigned in subparagraph (rX1) of this
§ 800.208 to its approved weighers. In
addition, each agency or facility shall,
except as provided in paragraphs (c),
(g), (k), (1), (m), (0), (p), (q), and (s), be
responsible for the performance and
the supervision of the duties shown in
paragraphs (b) through (s) of this
§ 800.208.

(b) Compliance with conditions for
delegalion, designation, or approval.
Each agency and approved weighing
facility shall comply with the applica-
ble conditions for delegation, designa-
tion, or approval under §§ 800.196 and
800.197, respectively.

(¢) Recruiting, training and staffing.

- Note: The provision of this paragraph

(c) shall not be applicable to approved

weighing facilities. Upon reguest by

the service, an agency shall adopt and
effectuate an affirmative action plan
to achieve compliance with the eivil

rights Act of 1964 and § 800.3(b).

(d) Facilities and equipment. Each
agency and each approved weighing
facility shall obtain and maintain such
facilities and equipment as the Service
determines are needed for the official
inspection and official Class X or Class
Y weighing functions performed by or
at the agency or facility under the
terms of the applicable delegation,
designation, or approval.

(e) Supervision and monitoring.
Fach agency and approved weighing
facility shall (1) supervise and monitor
the activities shown in §§ 800.216 and
800.217 in accordance with instrue-
tions issued by the Service and (2)
effect action as is necessary to assure
that its employees are (i) not perform-
ing prohibited functions and (ii) not
involved in any action prohibited by
the Act, the regulations and instruc-
tions issued thereunder. (3) In addi-
tion, each agency shall report to the
appropriate field office (i) information
which shows or tends to show a viola-
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tion of any provision of the Act, the
regulations, or the instructions issued
by the Service, and (ii) information of
any instructions which have been
issued to agency personnel by Service
personnel or by any other person
which -are contrary to or inconsistent
with the Act, the regulations, or the
instructions issued by the Service.

(f) Corrective action. Each agency
shall effect corrective action, as
needed, of its personnel to assure the
proper performance of official func-
tions, the maintenance of approved
standards of conduct, and the avoid-
ance of actions prohibited by
§§ 800.185 through 800.188.

(g) Testing equipment by agencies -

and field offices. (1) Agencies and field
offices. BEach agency and each field
office that performs inspection or
weighing functions shall, in accord-

ance with instructions issuwed by the

Service, (i) test the equipment that is
used for official purposes by the
agency or the field office, as applica-
ble; and (i) test the diverter-type me-
chanical samplers that are used for of-
ficial sampling purposes in the area of
responsibility assigned to the agency
or the field office, as applicable. Tests
performed by agencies on equipment
used jointly by an agency and a field
office may, upon a finding that the
tests were conducted in an approved
manner, be accepted by a field office
in lieu of tests by the field office.

(2) Ezemption. The provisions of
this paragraph (g) shall not be appli-
cable to the complete testing of weigh-
ing equipment,

(h) Oblaining licenses and appro-
vals. Each agency shall assist its per-
sonnel in obtaining needed licenses for
the performance of official inspection
and official Class X or Class Y weigh-
ing functions and needed authoriza-
tions for affixing the signatures of
their licensees. Bach approved weigh-
ing facility shall be responsible for se-_
curing approval by the Service for
each weigher employed by, at, or in
the facility to perform or supervise
the performance of official Class X or
Class Y weighing functions.

(1) Providing service. (1) Agency.
Each agency shall promptly provide,
within'its assigned area of responsibili-
ty, requested official inspection and
official Class X or Class Y weighing
serviees, including the prompt issu-
ance of official certificates, in accord-
ance with its delegation or designation
and the provisions of §800.185 and,
upon request, help interested persons
determine the kind, scope, and level of
services they need or desire.

(2) Approved weighing facilities, (1)
Official services al request of appli-
cant. Each approved weighing facility,
whether it is operated as a public or a
private elevator, upon request by an
applicant, shall promptly permit offi-
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cial inspection or official Class X or
Class Y weighing services to be per-
formed on grain shipped to the facility
by the applicant or shipped to the ap-
plicant by the facility.

(ii) Official weighing services at re-
quest of Service. Upon a finding by the
Service, an approved weighing facility
shall, upon request by the Service,
promptly permit official Class X or
Class Y weighing services to be per-
formed on all or specified lots of grain
shipped to or from the faeility during
a specified period of time. The costs of
the services shall, in such cases, be as-
sessed to and paid by the approved
weighing facility.

(j) Observation of functlions. Each
agency and each approved weighing
facility must permit any person (or
the person’s agent) who has a finan-
cial interest in the grain that is being
inspected or weighed under the Act to
observe the sampling, inspection,
weighing, loading, or unloading, as ap-
plicable, of the grain in accordance
with Section 16 of the Act. Appropri-
ate areas shall be mutually defined by
the Service and facility operator or
agency, as applicable, for the observa-
tion of each function. The areas shall
be safe, shall afford a clear and unob-
structed view of the performance of
the functions, but shall not permit a
close over-the-shoulder type of obser-
vation by the interested person (or the
person’s agent). Observation activities
shall not obstruct, impede, or bias the
performance of the official functions.

(k) Changes in service. Each agency
shall promptly netify the appropriate
field office of any change in the scope
of the official inspection or official
Class X or Class Y weighing services
that the agency performs, or any sus-
pension of official activities for such
length of time as would impair the
performance of official services at any
location. Such notice shall be given, if
possible, before the change occurs.
The provisions of this paragraph (k)
shall not be applicable to approved
weighing facilities, but see subpara-
graph (r)(2) of this § 800.208.

(1) Fees. Each agency shall establish
and collect fees only in accordance
with the provisions of § 800.70.

(m) Records (agencies). Each agency
shall keep records as required by
§ 800.145, including separate and com-
plete accounts of all receipts for in-
spection and weighing services and all
disbursements from such receipts, for
purposes of audit by the Department
of Agriculture or the Service.

(n) Reports required (agencies and
field offices only). (1) Volume report.
Fach agency and each field office
shall, in accordance with § 800.155 and
instructions issued by the Service, pe-
riodically prepare an submit to the ap-
propriate field office or regional office
a report showing the kind and volume
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of inspection or weighing services per-
formed by the agency or the field
office. Upon a showing of good cause,
the requirements of this paragraph (n)
may be temporarily waived in emer-
gencies by a regional office.

(2) Management report. Each
agency, in accordance with §800.150,
shall report such information regard-
ing its ownership, management, and
operation as may be required by the
Service.

(3) Reports of interest. Each agency
and field office shall report such infor-
mation regarding the financial inter-
ests and employment practices of its
employees as may be required by the
Service. (The filing of such reports, or
the filing of an application for a li-
cense, as provided in §800.172, does

not permit a licensee to have a conflict

of interest not excepted by the Act or
the regulations.)

(0) Certificate control system (agen-
cies and field offices only). (1) Require-
ments for systems. (i) Each agency and
each field office shall establish a cer-
tificate control system for (A) the
standard form official certificates that
they receive, issue, void, or otherwise
render useless and (B) the special
design weight certificates that they
issue, void, or otherwise render use-
less. (ii) The system shall be subject to
approval by the Service and shall con-
sist of (A) maintaining a complete
record as specified in §800.155(c) of
the numbers of the official certificates
printed or received from any source;
(B) storing or monitoring the storing
of the unused certificates from fraud-
ulent or unauthorized use; and (C)
maintaining, in accordance with sub-
paragraph (2) of this paragraph (0), a
file copy of each certificate issued,
voided, or otherwise rendered useless.

(2) Requirements for file copies. File
copies shall be retained by certificate
number, by date, or by carrier identifi-
cation number for ready reference. In
the case of an original inspection or
weighing, the file copy shall consist of
a true copy of the official certificate.
In the case of a reinspection, appeal
inspection, divided-lot, or corrected
certificate, the file copy shall consist
of a true copy of the reinspection,
appeal inspection, divided-lot, or cor-
rected certificate and, if surrendered,
the original of the certificate that was
superseded.

(p) Avoiding conflicts of interest
(agencies and field offices only). Agen-
cies and field offices shall at all times
avoid acquiring any financial interest
or engaging in any activity that would
result in a violation of §800.196, or a
violation of Sections 7TA and 11 of the
Act. Agencies shall also prohibit the
acquiring of any such interest or the
engagement in any such activity by
their employees and their employees’
spouses, minor children, or blood rela-
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tives who reside in the immediate
households of the employees.

(q) Disposition of conflicting inter-
ests (agencies and field offices only).
(1) Corrective action by agency. Upon
being informed that certain interest or
employment is in conflict with official
inspection or official Class X or Class
Y weighing and that remedial action is
required, an agency or an applicant for
a designation shall take immediate
action to end the conflict of interest
and inform the Service of the action
taken.

(2) Requests for exceptions. An
agency or an applicant for a designa-
tion who believes that remedial action
will cause undue economic hardship or
other irreparable harm may reguest
an exception by forwarding to the
Service either directly or through the
appropriate field office a written state-
ment setting forth the facts, the cir-
cumstances, and the reason for re-
questing an exception.

(3) Penalties. If a final determina-
tion is made by the Service that a con-
flict of interest does exist and should
not be excepted, failure to end the
conflict of interest shall subject an
agency to action against its delegation
or designation, and criminal prosecu-
tion, and an applicant for a designa-
tion to the dismissal of the applica-
tion.

(r) Duties of approved weighing
Jacilities. (1) Personnel. (i) Each ap-
proved weighing facility shall (A)
permit only official personnel, or ap-
proved weighers, to operate scales
used in the weighing of grain under
the Act; (B) permit official personnel
to monitor grain loading, unloading, or
handling operations that are an inte-
gral part of the weighing of grain
under the Act; (C) require that when
approved weighers operate the scales,
the approved weighers and other em-
ployees who operate grain loading, un-
loading, and handling equipment per-
form their duties in accordance with
§8800.95 through 800.104 and in ac-
cordance with instructions issued by
the Service; (D) keep record of the
duties of approved weighers and other
persons who operate grain loading, un-
loading, and handling equipment em-
ployed by, at, or in the facility; (E)
designate one or more supervisory em-
ployees to have direct responsibility
for the activities of the approved
weighers and other persons employed
by, at, or in the facility; and (F) be re-
sponsible for the actions of approved
weighers and other persons who per-
form the loading, unloading, or han-
dling operations that are an integral
part of the weighing of grain under
the Act.

(ii) Each approved weighing facility
shall be responsible for assuring that
all approved weighers who operate
scales and all persons employed by, at,

or in the facility who operate grain
loading, unloading, and handling
equipment shall: (A) Execute diligent-
ly all instructions issued to them by
the Service, either in writing or orally:
Provided, However, that whenever fea-
sible, such instructions shall be issued
from the Service to the affected indi-
viduals through appropriate manage-
ment officials at the facility; (B)
Inform the Service, upon request, in
full detail regarding inspection, weigh-
ing, or testing equipment used by
them, or inspection or weighing serv-
ices performed by them; and (C)
Report to the appropriate field office
(1) information which shows or tends
to show a violation of any provision of
the Act, the regulations, or the
instructions issued by the Service and
(2) information about any instructions
which have been issued to them by of-
ficial personnel or any other person
which are contrary to or inconsistent
with the Act, the regulations, or the
instructions issued by the Service: Pro-
vided, However, that, whenever practi-
cable, appropriate management offi-
cials at the facility may forward such
reports on behalf of those individuals
employed by the facility.

(iii) In addition, each approved
weighing facility shall prohibit ap-
proved weighers who operate scales
from: (A) performing official weighing
functions unless approved by the Serv-
ice to perform such functions; (B) en-
gaging in criminal, dishonest, or noto-
riously disgraceful conduct that could
jeopardize the integrity or the effec-
tive and objective operation of the
function performed at the facility
under authority of the Act; (C) smok-
ing in prohibited areas in the facility,
or otherwise performing official func-
tions in an unsafe manner which could
endanger other persons working in or
about the premises; (D) refusing to
give testimony or respond to questions
in connection with official inquiries or
investigations; and (E) violating any
provisions of Section 13 of the Act.

(2) Notification of change in facili-
ties. Prior to installing a new scale
system or modifying an existing scale
system, computer system, or handling
system for use in the weighing of
grain under the Act, the operator of
an approved weighing facility shall
submit to the appropriate agency or
field office detailed information re-
garding the proposed installation or
modification. The final approval of a
new or a modified scale system, com-
puter system, or handling system for
use in weighing of grain under the Act
will in all cases be based on an onsite
test for accuracy and general oper-
ation.

(3) Scale log. A log book shall be
maintained for each approved scale
used for the weighing of grain under
the Act. The identification of the scale
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and all related information, including
but not limited to scale test dates,
scale failure, and scale repair, shall be
recorded in the log. The log shall be
kept at a convenient location in the
approved weighing facility and shall
be available to all official personnel.

(4) Operation and maintenance of
scales. Each scale system and each re-
lated grain handling system used in
the weighing of grain under the Act
shall be operated and maintained in
accordance with instructions issued by
the manufacturer and by the Service.

(5) Abnormal performance of scales.
Scales or scale systems that are
broken or are otherwise performing in
an abnormal manner shall not be used
for weighing grain under the Act until
the abnormal operation is corrected
and the scales or the systems, as appli-
cable, are found by the Service to op-
erate in an approved manner.

(6) Use of adjustments. Adjustments
in weight indicating devices shall not
be made to correct for improper scale
installations or for defective scale
parts. Improper scale Installations
shall be corrected, and defective scale
parts shall be replaced before a scale
msy be used for weighing under the
Act.

(T) Assistance in applying test
weights. Each approved weighing fa-
cility shall provide whatever assistance
is needed by official personnel and ap-
proved scale testing organizations in
the testing of scales installed in the fa-
cility. The assistance shall include but
not be limited to the applying and re-
moving of test weights.

(8) Retention of records. Each ap-
proved weighing facility shall keep a
complete file and record of (i) the Act,
the regulations, the standards, and the
instructions issued to the facility by
the Service; (ii) the authority issued to
the facility by the Service to operate
as an approved weighing facility; (iii)
the names of the approved weighers
employed by, at, or in the facility; and
(iy) the information required by
§ 800.25.

(S) Prohibited activities by agencies
and field offices. In addition to the ac-
tions restricted or prohibited by Sec-
tions 7, TA, and 13 of the Act, agencies
and field offices are subject to the lo-
cation, conduct, conflict of interest,
and related provisions in §§ 800.186,
800.187, 800.188, 800.195, and 800,196,

§§ 800.209-800.214 [Reserved]

SUPERVISION, MONITORING, AND
EQUIPMENT TESTING

§800.215 Objectives in supervision, moni-
toring, and equipment testing.

(a) Supervision. The objective in su-
pervision is to achieve and maintain
an acceptable level of performance, in
quality and quantity, for activities per-
formed under the Act.
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(b) Monitoring. The objective in
monitoring is to help achieve the ob-
jectives of supervision.

(¢) Equipment testing. The objective
in equipment testing is to determine
whether equipment used in perform-
ing official functions under the Act is
operating in an approved manner.

(d) Prototype equipment testing. The
objective in testing prototype or pro-
posed equipment is to determine
whether the equipment will improve
the performance of activities under
the Act.

§800.216 Activities that shall be super-
vised.

(a) General. Supervision of the activ-
ities described in this § 800.216 shall be
performed in accordance with instruc-
tions issued by the Service.

(b) Administrative activities. Ad-
ministrative activities subject to super-
vision include, but are not limited to
(1) the providing of staffing, equip-
ment, and facilities for the perform-
ance of authorized services; (2) dis-
missing requests for services and with-
holding requested services; (3) main-
taining official records; (4) assessing
and collecting fees; (5) rotating official
personnel; (6) implementing instruc-
tions for (i) recruiting official person-
nel, (i) training and supervising offi-
cial and approved personnel, (iii) im-
plementing work performance and
work production standards, and (7) su-
pervising and monitoring.

(¢) Technical activities. (1) Equip-
ment testing activities. Equipment
testing activities subject to supervision
include, but are not limited to (i) the
implementing of (A) the equipment
performance requirements in Parts
802 and 803 of this Chapter and (B)
the instructions for the operation of
equipment used under the Act and for
the performance of equipment-testing
activities and (ii) the performing by
official personnel or by approved scale
testing organizations of equipment-
testing activities.

(2) Inspection activities. Inspection
activities subject to supervision in-
clude, but are not limited to (i) the im-
plementing of (A) the Official U.S.
Standards for Grain in Part 801 of
this Chapter, (B) official criteria, and
(C) instructions for the performance
of inspection activities and (ii) the per-
forming by official personnel of stow-
age examination, sampling, laboratory
testing, grading, and certification ac-
tivities.

(3) Weighing activities. Weighing ac-
tivities subject to supervision include,
but are not limited to (i) the imple-
menting of (A) uniform weighing pro-
cedures and (B) instructions for the
performance of weighing activities and
(ii) the performing (A) by official per-
sonnel of stowage examination, sam-
pling (sacked grain), weighing, and
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certification activities and (B) by ap-
proved weighers of weighing activities.
(4) Testing of prototype equipment
activities. Prototype equipment-test-
ing activities subject to supervision in-
clude, but are not limited to (i) the im-
plementing of instructions for the
testing of prototype equipment, (ii)
the testing by official personnel of
prototype equipment, and (iii) the ap-
proving or denying of the use of proto-
type equipment for use under the Act.
(d) Regulatory activities. regulatory
activities subject to supervision in-
clude, but are not limited to (1) the
implementing of (i) regulations in this
Part 800 and (ii) instructions for per-
forming regulatory activities; (2) desig-
nation of agencies; (3) registration of
export businesses; (4) licensing official
personnel and approving weighets; (5)
approving scale-testing organizations
and weighers' facilities; (6) reporting
and resolving prohibited conflicts of
interest; (7) granting waivers under
Sections 5(a)(1), 5(a)2), and 11(b)5)
of the Act; and (8) investigating, re-
porting, and initiating proceedings for
apparent violations of the Act or other
statutes involving the handling, in-
spection, or weighing of grain.

§800.217 Activities that shall be moni-
tored.

(a) General. Each of the administra-
tive, technical, and regulatory activi-
ties identified in § 800.216 and the ele-
vator and merchandising activities
identified in this §800.217 shall be
monitored in accordance with instruc-
tions issued by the Service.

(b) Grain merchandising acfivities.
Grain merchandising activities subject
to monitoring for compliance with the
Act include, but are not limited to (1)
failing to promptly forward an export
certificate (Section 5(a)1)); (2) de-
scribing grain by other than official
grades (Section 6(a)); (3) falsely de-
scribing export grain (Section 6(b));
(4) falsely making or using official cer-
tificates, forms, or marks (Sections
13(a)1), 13(aX2)); (5) making false
quality or quantity representations
about grain (Sections 13(a)(5),
13(a)6), 13(a)(12)); and (6) selling
export grain without a certificate of
registration (Section 17A).

(c) Grain handling activities. Grain
handling activities subject to monitor-
ing for compliance with the Act in-
clude, but are not limited to (1) ship-
ping export grain without inspection
or weighing (Section 5(a)(1)); (2)
transferring grain into or out of an
export elevator at an export port loca-
tion without official Class X weighing
(Section 5(a)(2)); (3) violating any Fed-
eral law with respect to the handling,
weighing, or inspection of grain (Sec-
tion 10(a)); (4) deceptive loading, han-
dling, weighing, or sampling of grain
(Sections 13(a)(3), 13(a)4)); and (5)
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exporting grain without a certificate
of registration (Section 17A).

(d) Recordkeeping activities. Eleva-
tor and merchandising recordkeeping
activities subject to monitoring for
compliance with the Act include those
that are identified in Section 12(d) of
the Act and § 800.25 of the regulations.

(e) Moniloring invenlories at export
elevators at export port locations. The
Service will conduct an annual physi-
cal inventory of the stocks of grain in
each export elevator al an export port
location. In addition, the Service may
conduct such additional inventories as
may be needed to protect the integrity
of the official weighing program. In-
ventories shall be performed in accord-
ance with instructions issued by the
Service.

(f) Other activilies. Other activities
subject to monitoring for compliance
with the Act include, but are not to be
limited to (1) conflicts of interest with
official agencies or their employees
(Section 11(b)); (2) providing access o
elevator facilities and records (Section
12(d)); (3) improperly influencing or
interfering with official personnel
(Sections 13(aX7), 13(aX8)); (4) falsely
representing that a person is official
personnel (Section 13(aX9)); (5) using
false means in filing an application for
services under the Act (Section
13(a)(10)); and (6) preventing interest-
ed persons from observing the loading,
weighing, or sampling of grain (Sec-
tion 13(a)(13)).

§800.218 Equipment that shall be tested.

(a) General. Testing of eguipment
and prototype equipment described in
this § 800.218 shall be performed in ac-
cordance with instructions issued by
the Service.

(b) Inspection egquipment. Each unit
of equipment used in the sampling,
testing, or grading of grain under the
Act, or in monitoring the inspection of
grain under the Act, shall be examined
to determine whether the equipment
is functioning in an approved manner.
In addition, each unit of equipment
for which performance requirements
have been established in Subpart C of
this Part shall be tested for accuracy.
For the purpose of this paragraph (b),
diverter-type mechanical samplers
used in obtaining warehouse's samples
shall be deemed to be inspection
equipment used under the Act.

(c) Weighing equipment. Each unit
of equipment used in the weighing of
grain under the Act or in monitoring
the weighing of grain under the Act,
each related grain handling system
and each related computer system, if
any, shall be examined to determine
whether the equipment, the grain
handling system, and the related com-
puter system, if any, are functioning
in an approved manner. In addition,
each unit of equipment for which per-
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formance requirements have been es-
tablished in Part 803 of this Chapter
shall be tested for accuracy.

(d) Protolype equipment. (1) Al re-
quest of interested party. Upon request
of a financially interested party, and
with the concurrence of the Adminis-
trator, prototype grain inspection or
weighing equipment may be tested by
the Service for possible use under the
Act,

(2) Determination by Service. Upon
a determination of need, the Service
may develop, contract for, or purchase
and test prototype grain inspection or
weighing equipment for possible use
under the Act.

§ 800.219 Review of rejection or disap-
proval of equipment.

Any person desiring to complain of
an alleged unlawful, arbitrary, capri-
cious, or unwarranted rejection or dis-
approval of equipment by official per-
sonnel, or other alleged discrepancy or
abuse by official personnel or by ap-
proved scale testing organizations in
the testing of equipment under the
Act may file a complaint with the
Service in accordance with § 800.5 and
the Informal Rules of Practice in Part
808 of this Chapter.

§800.220 Conditional approval on use of
equipment.

Equipment that is in use under the
Act of the effective date of this
§ 800.220 shall be deemed conditionally
to have been (1) adopted and (2) ap-
proved by the Service for use under
the Act. This conditional approval
shall not bar a later rejection or disap-
proval of the equipment by the Serv-
ice ‘upon a determination that the
equipment (i) should be rejected for
use under the Act, or (ii) is not func-
tioning in an approved manner, or (iii)
is not producing results that are accu-
rate within prescribed tolerances, or
results that are otherwise consistent
with the objectives of the Act.

PARY 802—OFFICIAL PERFORMANCE REQUIRE-
MENTS FOR GRAIN INSPECTION EQUIPMENT

Sec.

802.1 Applicability.

802.2 Meaning of terms.

802.3 Minimum tolerances for balances.

8024 Minimum tolerances for barley
pearlers,

802.5 Minimum tolerances for Carter dock-
age testers.

802.6 Minimum tolerances for diverter-
type mechanical samplers.

802.7 Minimum tolerances for Molomeo
moisture meters.

802.8 Minimum tolerances for near-in-
frared reflectance analyzers (NIR),

802.9 Minimum tolerances for sieve de-
vices.

802.10 Minimum tolerances for test weight
apparatus.

802.11 Related design requirements.

802.12-802.50 [Reserved]

AvtHORITY: Pub, L. 94-582, 90 StalL. 2867;
Pub. L. 95-113, 81 Stat. 1024 (7 US.C. 71 et
seq).

§802.1 Applicability.

This Part 802 prescribes certain
specifications, tolerances, or other
technical requirements for grain in-
spection equipment and related
sample handling systems used in per-
forming official inspection functions
under the U.S. Grain Standards Act.
The requirements are based on and
are in harmony with the unofficial re-
quirements that have been and are
being used by the Federal Grain In-
spection Service in testing inspection
equipment used in performing official
inspection functions under the Act.

§802.2 Meaning of terms.

(a) Construction. Words used in the
singular form in this Part 802 shall be
deemed to impart the plural, and vice
versa, as appropriate.

(b) Definitions. The definitions of
terms in the U.S. Grain Standards Act
and in Part 800 are applicable to such
terms when used in this Part 802. For
the purposes of this Part 802, unless
the context requires otherwise, the
following terms shall be construed, re-
spectively, to have the meanings given
for them below,

(1) Avoirdupois weight. A unit of
weight based on the pound of 16
ounces.

(2) Balances. Laboratory devices
used to manually, mechanically, or
electronically measure and indicate
the weight of a sample of grain or re-
lated material.

(3) Barley pearler. A laboratory
device used to mechanically dehull
kernels of barley.

(4) Boerner divider. A laboratory
device used to mechanically divide a
sample of grain into two or more rep-
resentative portions.

(5) Carter dockage tester. A labora-
tory deyice used to mechanically sepa-
rate dockage and foreign material
from grain.

(6) Direct comparison melhod. An
equipment testing procedure wherein
given samples of grain are tested at
one location using two or more units
of the same inspection equipment, one
unit of which shall be standard inspec-
tion equipment. (See also sample ex-
change method.)

(7) Diverter-type mechanical sampler
(primary). A heavy-duty device used to
obtain representative portions from a
flowing stream of grain.

(8) Diverter-type mechanical sampler
(secondary). A heavy-duty device used
to periodically subdivide the portions
of grain obtained with a diverter-Lype
mechanical sampler (primary).

(9) Master inspection equipment. A
unit of inspection equipment that is
designated by the Federal Grain In-
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spection Service for use in determining
the accuracy of standard inspection
equipment.

(10) Mean deviation from the stand-
ard (MDS). In testing inspection equip-
ment for accuracy, the variation be-
tween (i) the average of the test re-
sults from the equipment that is being
tested and (ii) the average of the test
results from the standard or master
equipment, as applicable.

(11) Metric weight. A unit of weight
based on the kilogram of 1,000 grams.

(12) Minimum acceptance tolerance.
An allowance established for use in de-
termining whether new inspection
equipment or newly reconditioned in-
spection equipment should be ap-
proved for use in performing official
inspection functions.

(13) Minimum maintenance toler-
ance. An allowance established for use
in determining whether inspection
equipment, other than new or newly
reconditioned inspection equipment,
should be approved for use in perform-
ing official inspection functions.

(14) Motomco moisture meter, model
919. A laboratory device used to elec-
tronically measure the moisture con-
fent in a sample of grain.

(15) Official inspection egquipment.
Equipment approved by the Service
and used by official personnel and ap-
proved personnel in performing in-
spection functions under the U.S.
Grain Standards Act.

(16) Sample exchange method. An
equipment testing. procedure wherein
given samples of grain are tested at
different locations using two or more
units of the same inspection equip-
ment, one unit of which shall be
standard inspection equipment. (See
also diret comparison method.)

(17) Sieves. Laboratory devices with
slots, holes, oblong or other perfora-
tions for use in manually or mechani-
cglly separating particles of various
Slzes.

(18) Standard inspection equipment.
A unit of inspection equipment that is
designated by the Federal Grain In-
spection Service for use in determining
the accuracy of official inspection
equipment.

(19) Test weight. The avoirdupois
weight of the grain or other material
in a level-full Winchester bushel.

(20) Test weight apparatus. A labora-
tory device used to mechanically meas-
ure the test weight of grain.

(21) Winchester bushel. A container
that has a capacity of 2,150.42 cubic
inches (32 dry quarts).

§802.3 Minimum tolerances for balances.

The minimum acceptance and main-
tenance tolerances for balances used
g:? performing official functions shall
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Minimum tolerance
Kind of balance

(Mean deviation from
standard)

(a) Mettler, Model P.. +/~ 0.50 gram
(b) Pennsylvania
Pennograph, Model
BO0L coivcsrnsissssianisnss +/— 0.10 gram
(c) Shadograph,
Model 4205...cccereee
(d) Toledo
Computagram,
Models 4030 and
[ P AT ORI e 4/ = 1.0 gram
(e) Torsion, Models
5055, SE-1, DLT-2-
1,and DLW 2-1..... +/— 8.50 of one graduated

+/— 0.1 gram ~
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§802.7 Minimum tolerances for Motomce
moisture meters.

The minimum acceptance and main-
tenance tolerances for Motomco mois-
ture meters used in performing official
inspection functions shall be;

(a) Board of Appeals and Review
Master/Standard.

Minimum tolerance

(Mean deviation
percent moistured

Direct  Sample

division on the weight indé- Dial setting e o
() Torsion, Model
o) P PR ) e 4/~ 1.0 gram % =008 s
50 =008
7% +/=0.05 ... esseonme
§8024 Minimum tolerances for barley
pearlers, (b) Al other meters.

The minimum acceptance and main- 75 I;: s :5: in
tenance tolerances for barley pearlers 7s +/-015 +/-029
used in performing official inspection
functions shall be: § 8028 Minimum tolerance for near-in-

Minimum tolerance

Item (Mean deviation from

standard)

(a) Timer switch..,...... +/— 2.5 sec. of the assigned
pearling time for the
pearler

(b) Pearled portion... +/—~ 1.0 gram from the
weight portion pearled in
the standard pearler

§802.5 Minimum tolerances for Carter
dockage testers.
The minimum acceptance and main-
tenance tolerances for Carter dockage
testers used in performing official in-

spection functions shall be;
Minimum tolerance
Item (Mean deviation from

t)

Air separation +/-0.10
Riddle separation +/-0.10
Sleve separation +/— 010

Total SePArRLion .....cerreessessrsassssssssssne /= 0.15

§802.6 Minimum tolerances for diverter-
type mechanical samplers.

The minimum acceptance and main-
tenance tolerances for diverter-type
mechanical samplers (primary, or pri-
mary and secondary, in combination)
used in performing official inspection
functions shall be +/— 10 percent
mean deviation from the standard for
a given official factor.

frared reflectance (NIR) analyzers.
The minimum tolerances for NIR
analyzers sieves used in performing of-

ficial inspection functions shall be:

Test Tolerance (percent)
Protein (wheat) Direct Sample
comparison exchange
Same ground and packed
POTION il smoesseve QX crssisemrreinis
Different portions from same
whoie grain sample:
4 le average 0.3%
20 le average 0.29
§802.9 Minimum tolerance for sieve de-

vices,

The minimum acceptance and main-
tenance tolerance for sieves used in
performing official inspection func-
tions shall be:

(a) Thickness of metal: +/— 0.0015
inch

(b) Accuracy of perforation: +/-—
0.0005 inch

(c) Sieving accuracy:

Minimum tolerance

(Mean deviation

from standard—

percent)

Sieve description e B NN AR

Direct Sample
comparison exchange
064 X % inch ObIONE .ccvvcrvsriees +/=0.2 4+/-03
%4 X % inch siotted........... woreses ¥/ =03 +/-08
§5-1/2/64 x % Inch siotted........ +/-05 +/-07
%4 X % inch slotted....... ... w +/=0T +/-10

FEDERAL REGISTER, VOL. 44, NO. 43—FRIDAY, MARCH 2, 1979




11984

§802.10 Minimum tolerances for test
weight apparatus.
The minumum acceptance and main-
tenance tolerance for a test weight per
bushel apparatus shall be:

Minimum tolerance

Ttem (Mean deviation from the

standard)

(2) Beam accuracy ...

(b) Weighing
BOCUTRLY +oeesanesraaseres

4/~ 0.10 pound at any read-
ing

+/— 0.15 pound at any read-
ing

§$802.11 Related design requirements,

(a) Suitability. The design, construc-
tion, and location of grain sampling
and inspection equipment and related
sample handling systems shall be suit-
able for the sampling and inspection
activities for which the equipment will
be used.

(b) Durability. The design, the con-
struction, and the material used in
grain sampling and inspection equip-
ment and related sample handling sys-
tems shall insure that under normal
operating conditions (1) operating
parts will remain fully operable, (2)
adjustments will remain reasonably
constant, and (3) accuracy will be
maintained between equipment test
periods.

(¢) Identification and Marking. (1)
Identification. Each item of sampling
and inspection equipment for which
minimum tolerances have been estab-
lished (see §§ 800.953 through 800.860)
shall be permanently marked to show
(i) the manufacturer’s name, initials,
or trademark, (ii) the serial number of
the equipment, (iii) the identification
of the model, the type, and the design
or pattern of the equipment; (lv) for
diverter-type mechanical samplers, the
date the samplers were installed in
their present location; and (v) for
other equipment for which tolerances
have been established, the date the
equipment was manufactured,

(2) Marking. Each operational con-
trol for a diverter-type mechanical
sampler and the related grain han-
dling system, including but not limited
to pushbuttons and switches, shall be
conspicuously identified as to the
equipment or activity controlled by
the pushbotton or switch.

(3) Lettering. Each required identifi-
cation and marking shall be (i) distinct
and readily readable after the equip-
ment is installed and (i) shown in
such a manner that the lettering will
not become obliterated or illegible.

(d) Repeatability. Each unit of in-
spection equipment, when tested in ae-
cordance with §§800.218 through
800.220 of Part 800 of this Chapter,
shall, within the tolerances prescribed
in §§ 802.3 and 802.10, be capable of re-
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peating its record results when the
equipment is operated in its normal
manner.

(e) Securily. Each diverter-type me-
chanical sampler and each related
sample handling system shall (1) pro-
vide a ready means of sealing to block
unauthorized (i) adjustments or (i) re-
moval or changing of component parts
or timing sequence without removal or
breaking of the seals and (2) otherwise
be designed, constructed, and installed
in manner to prevent deception to any
person.

(f) Installation requirements. (1)
Manufacturer's instructions. Grain
sampling and inspection equipment
and sample handling systems shall be
installed at a site approved by the
Service in accordance with the manu-
facturer’s instructions, including any
instructions marked on the equipment

or systems.

(2) Foundations and supporis.
Equipment and systems shall be so in-
stalled that neither the operation nor
the performance of the sampling or in-
spection equipment or system will be
adversely affected by the foundation,
supports, or any other characteristic
of the installation.

PART 803—OFFICIAL PERFORMANCE REQUIR-
MENTS FOR GRAIN-WEIGHING EQUIPMENT
AND RELATED GRAIN-HANDLING SYSTEMS

Sec.

803.0 Applicability.

803.1 Meaning of terms.

803.2 General requirements.

803.3 Design of indicating and recording
elements and of recorded representa-
tions.

803.4 Design of balance, tare, level, damp-
ening, and arresting mechanisms.

803.5 Design of weighing elements.

803.6 Design of weighbeams and poises.

803.7 Marking requirements.

803.8 Installation requirements.

803.9 User requirements.

803.10 Tolerances and sensitivity require-
ments.

803.11 "Weight-indicating and weight-re-
cording devices and representations.
803.12 Railroad track scales—additional re-

quirements.

803.13 Test standards and counterpoise
weights,

AvrroRrrry: Pub. L. 94-582, 90 Stat, 2867T;
Pub. L. 95-113, 91 Stat. 1024 (T US.C. 71 et
seq.)

§803.0 Applicability,

The requirements set forth in this
Subpart D describe certain specifica-
tions, tolerances, and other technical
requirements for grain weighing
equipment and related grain handling
systems use in performing official
weighing functions under the United
States Grain Standards Act. The re-
quirements are based on, and are in
general agreement with, portions of
the “Specifications, Tolerances, and
Other Technical Regquirements for
Commercial Weighing and Measuring

Devices” adopted by the National Con-
ference on Weights and Measures and
published by the U.S. Department of
Commerce, National Bureau of Stand-
ards (NBS), as Handbook 44, as well as
documents from the Association of
American Railroads, weighing bu-
reaus, Terminal Grain Weighmasters
Association, and other regulatory
agencies.

§803.1 Meaning of ferms.

(a) Construction. Words used in the
singular form in this Part 803 shall be
deemed to import the plural and vice
versa, as appropriate. When a section;
€.g., 803.4, is cited in this Part 803, it
refers to the indicated section in this
part.

(b) Definitions. For the purpose of
this Part 803, unless the context re-
quires otherwise, the following terms
shall be construed, respectively, to
have the meanings given for them
below. The terms are shown in alpha-
betical order.

(1) Acceptance tolerance. A magni-
tude fixing the limit of allowable error
or departure from true performance or
value, as established by the Service.

(2) Accurate. A piece of equipment is
“accurate” when its performance or
value; that is, its indications, its deliv-
eries, its recorded representations or
its capacity or actual value, ete., as de-
termined by tests made with suitable
standards, conform to the standard
within the applicable tolerances and
other performance requirements.
Eqguipment that fails so to conform is
“inaccurate.”

(3) Antifriction poinl A sharp,
slight projection formed on the knife-
edge line of a pivot or inserted in or at-
tached to a lever for contacting a
Thrust Plate.

(4) Approach rail. One of the rails of
track approaching a scale.

(5) Approval seal. A label, tag,
stamped or etched impression, or the
like, indicating official approval of a
device. (See also security seal.)

(8) Automalic zero resel. A means or
circuit to return an indicator to zero
from any reading within the nominal
capacity of the scale. The command
can be programmed as required and
thus can be automatic as well as oper-
ator initiated.

(7) Avoirdupois weight. A unit of
weight based on the pound of 16
ounces (7000 grains) commonly used in
the United States for official weighing
of all commodities except precious
stones, precious metals, and drugs.

(8) Balance indicator. An accessory
designed to magnify the indication
and to indicate, by means of the rela-
tive positions of an indicator and a
fixed reference, whether the weight of
the applied load is greater or less
than, or equal to, the weight indica-
ticn; sometimes graduated in weight
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units. A reading face of an Over-Under
Device, provided with but one gradua-
tion positioned approximately at its
center.

(9) Basic tolerance. Basic tolerances
are those tolerances on underregistra-
tion and on overregistration, or in
excess and in deficiency, that have
been established by the Service for
particular device under 2all normal
tests. Basic tolerances include mini-
mum tolerance value when these are
specified.

(10) Capacity. With respect to a
scale, the heaviest specified load that
can be applied to the load-receiving
element,

(11) Correct. A piece of equipment is
“correct” when, in addition to being
accurate, it meets all applicable speci-
fications and requirements. Equip-
ment that fails to meet any of the re-
quirements for correct equipment is
“incorrect."”

(12) Counterpoise weight. An adjust-
ed, removable, (usually) slotted
weight, intended to counterpoise an
applied load of designed weight value.
Sometimes also colloquially called
Counterweight.

(13) Damping device. A device for ar-
resting of an oscillation by progres-
sively diminishing its amplitude.

(14) Dead rail. Either rail of the in-
dependent track provided over a rail-
way track scale for the movement of
locomotives and cars not to be
weighed.

(15) Deficiency. See Excess and defi-
ciency.

(18) Digital indications (or record-
ings). Refers to a system of indication
or recording of the selector type or
one that advances intermittently in
which all values are presented digital-
ly or in numbers. In a digital indicat-
ing or recording element, or in digital
representation, there are no gradua-
tions.

(17) Electromagnetic interference
(EMI). Electrical disturbances which
propagate into electronic and electri-
cal circuits and cause deviations from
the normally expected performance.
The frequency range of the disturb-
ance covers the entire electromagnetic
spectrum.

(18) Electronic scale. Any scale in
which the restoring force is a trans-
ducer which converts force into an
electrical signal proportional to weight
and presents the information in digital
or analog form.

(19) Excess and deficiency. When an
instrument or device is of such a char-
acter that it has a value of its own
that can be determined, its error is
said to by “in excess” or “in deficien-
cy" depending upon whether its actual
value is, respectively, greater or less
than its nominal value. Examples of
instruments having errors “in excess”
are: A linear measure that is too long,
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a liquid measure that is too large, and
a weight that is “heavy.” Examples of
instruments having errors “in deficien-
cy" are: A lubricating-oil bottle that is
too small, a vehicle-tank compartment
that is too small, and a weight that is
“light.”

(20) Division. A defining line, or one
of the lines defining the subdivisions
of a gradutated series. The term in-
cludes such special forms as raised or
intended or scored reference ‘‘lines”
and special characters such as dots.

(21) Grain handling system. The
physical arrangement including equip-
ment, devices, and structures whereby
grain is weighed with one or more
scales and delivered or conveyed to a
carrier, or unloaded from a carrier or
container and delivered to one or more
scales to be weighed.

(22) Official grain weighing equip-
ment or device (or weighing equipment
or device). Any scale system used in
weighing grain under the U.S. Grain
Standards Act.

(23) Hanging scale. Any scale de-
signed to be hung from an overhead
support, generally whose load-receiv-
ing element is a self-cleaning hopper
with an outlet gate,

(24) Hopper scale. A scale designed
for the weighing or granular materials
in bulk, whose load-receiving element
is a self-cleaning hopper with an
outlet gate.

(25) Indicating element. An element
incorporated in a weighing or measur-
ing device by means of which its per-
formance relative to quantity is *‘read"
from the device itself as, for example,
a weighbeam-and-poise combination, a
digital indicator, and the like.

(26) Interlock. A mechanism de-
signed to prevent an action or indicate
the presence of an occurrence in a
scale system or a grain handling
system.

(27) Levertronic scale. A scale in
which the indicating and the record-
ing devices can be activated either
manually or electronically and which
generally has one load cell mounted in
the lever system.

(28) Load-recetving element. That
element of a scale which is provided to
receive the load to be weighed.

(28) Maintenance tolerance. A toler-
ance for application under test condi-
tions to a device in service, usually ap-
plied to errors “as found.” Sometimes
also called “users” tolerance.

(30) Manual scale. A scale in which
the weight-indicating and the weight-
recording devices are activated by
hand.

(31) Metric weight. A unit system of
weight based on the kilogram of 1,000
grams.

(32) Minimum division, The value
of the smallest unit that can be indi-
cated or recorded by a digital device in
normal operation.
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(33) Minimum test load. The mini-
mum allowable weight used for testing
the accuracy of a scale.

(34) Minimum tolerance. Minimum
tolerances are the smallest values that
can be applied to a scale. Minimum
tolerances are determined on the basis
of the value of the minimum gradu-
ated interval or the nominal or read-
ing capacity of the scale.

(35) Mode of operation. The method
of activating a scale-indicating device
and a scale-recording device; fi.e.,
manual, automatic, semi-automatic,
and the like.

(36) Motion detection. The process
of sensing a rate of change of applied
load to determine when a given weigh-
ing system has reacted to a state of
equilibrium,

(37) Multiple. (i) Lever Ratio.

(ii) In a lever train, the ratio of the
applied load to the counterforce re-
quired at a given knife-edge in the
train; hence, the product of the ratios
of the involved levers.

(iil) With respect to a counterpoise
or unit weight, the ratio of the applied

. load which the weight is intended to

counterpoise to the nominal value of
the weight.

(38) Nominal. Refers to “intended”
or “named" or “stated’ as opposed to
“actual.,” For example, “the nominal
value of something is the value that it
is supposed or intended to have, the
value that it is claimed or stated to
have, or the value by which it is com-
monly known.” Thus, “l-pound
weight,” ‘“1-gallon measure,” *“1-yard
indication,” and “500-pound scale” are
statements of nominal values; corre-
sponding actual values may differ
from these by greater or lesser
amounts.

(39) Nose iron. A slidably-mounted,
manually adjusted pivot assembly for
changing the multiple of a lever, de-
termined on the basis of the value of
the minimum graduated interval or
the nominal or reading capacity of the
scale.

(40) OQOut-of-zero balance. A weight
indication, weight representation
other than zero when there is no load
on the scale load-receiving element.

(41) Overregistration. An instrument
or device is said to be in the direction
of the overregistration when it records
or indicates more than the true value
of the applied load.

(42) Parellaxr. The apparent dis-
placement, or apparent difference in
height or width, of a graduation or
other object with respect to a fixed
reference, as viewed from different
points.

(43) Pendulum. In general, a body
suspended from a fixed point so as to
swing freely to and fro or in an espe-
cially restricted sense; and with re-
spect to certain types of scales, an ele-
ment consisting of a mass and a rigid
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arm connecting the mass to an axis of
rotation.

(44) Performance requirements. Per-
formance requirements include all tol-
erance requirements and, in the case
of nonautomatic-indicating scales, sen-
sitivity requirements (SR).

(45) Platform scale. A scale whose
load-receiving element is a platform.

(46) Poise. A movable weight mount-
ed upon or suspended from a weigh-
beam bar and used in combination
with graduations, and frequently with
notches, on the bar to indicate weight
values.

(47) Potentiometer. A resistance unit
having a variable or sliding contact
which is positioned by the rotation or
sliding of a shaft. The motion of the
shaft is an indication of that portion
of the total resistance which is be-
tween the contact and each end of the
potentiometer.

(48) Primary indicaling or recording
element. The term “primary” is ap-
plied to those principal indicating ele-
ments (visual) and recording elements
that are designed to, or may, be used
by the operator in the normal com-
mercial use of a device. The term “pri-
mary" is applied to any elements that
may be the determining factor in ar-
riving at the representation when the
device is used commercially. (Exam-
ples of primary elements are the visual
indicators for meters or scales not
equipped with ticket printers or other
recording elements and both the
visual indicators and the ticket print-
ers or other recording elements for
meters or scales so equipped.) The
term “‘primary” is not applied to such
auxillary elements as, for example, the
totaling register or the means for pro-
ducing a running record of successive
weighing operations, these elements
being supplementary to those that are
the determining factors in representa-
tions of individual deliveries or
weights.

(48) Railroad track scale. A scale es-

pecially designed for weighing railway
CAars.
(50) Radio frequency interference
(RFI). Radio frequency is a type of
electrical disturbance which, when in-
troduced into electronic and electrical
eircuits, may cause deviations from
the normally expected performance.

(b1) Reading edge. With respect to
certain forms of poises, the edge in-
tended as the index.

(52) Recorded representations.
Refers to the printed, embossed, or
other representation that is recorded
as a quantity by a weighing or measur-
ing device.

(563) Recording element. An element
incorporated in a weighing or measur-
ing device by means of which its per-
formance relative to quantity is per-
manently recorded on a tape, ticket
card or the like in the form of a print-
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ed, stamped, punched, or perforated
representation,

(54) Repeatability. The degree of re-
producibility among several independ-
ent measurements of the same test
load under specified conditions.

(55) Scale (or grain scale). An instru-
ment designed for use in determining
the weight of grain either in bulk,
sacks, or containers, and consisting of
a load-receiving device, a weight-indi-
cating device, and a weight-recording
device.

(66) Scale system. A system for
weighing grain, including the scale
and all parts of the scale, and all
equipment and structures that are im-
mediately associated with, related to,
or are an integral part of the system
whereby grain is delivered to the scale,
is weighed, and is removed from the
scale.

(57) Seal. See approval seal, security
seal.

(58) Sectional capacity. The greatest
live load which may be divided equally
on the load pivots or load cells of a
section without inducing stresses in
any member in excess of the working
stresses allowed for the load cells or
levers and materials involved.

(59) Security seal. A lead-and-wire
seal, or similar device, attached to a
device for protection against access,
removal, or adjustment (see also ap-
proval seal).

(60) Sensitivity requirement. A per-
formance requirement for a non-auto-
matic indicating scale; specifically, the
minimum change in the position of
rest of the indicating element of the
scale in response to the increase or de-
crease, by a specified amount, of the
test-weight load on the load-receiving
element of the scale.

(681) Specification. A requirement

-usually dealing with the design con-

struction or marking of a weighing or
measuring device. Specifications are
primarily directed to the manufactur-
ers of devices.

(62) Tare mechanism (Tare Bar). A
weighbeam bar intended primarily for
use in setting off or balancing the
weight of an empty container, vehicle,
ete.

(63) Tolerance, A value fixing the
limit of allowable error or departure
from true performance or value. (See
also basic tolerances.)

(64) Trig loop. The fixture through
which the tip of the weighbeam pro-
jects in usual construction, designed to
restrict vertical angular motion of the
weighbeam to designed limits,

(65) Underregistration. An instru-
ment or device is said to be in the di-
rection of underregistration when it
records or indicates less than the true
value of the applied load.

(66) Unit weights. A counterpoise
weight of a Unit Weight Scale. Some-
times also called Drop Weight.
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(87) User requirement. A require-
ment dealing with the selection, instal-
lation, use, or maintenance of a weigh-
ing device. User requirements are pri-
marily directed to the users of devices.

(68) Vehicle scale. A scale designed
for use in determining the weight ‘of
bulk grain in & motorized vehicle orin
a trailer drawn by a motorized vehicle.

(69) Weighbeam. In a scale of other
than the automatic indicating or auto-
matic recording types the element
whose angular position denotes the
balance condition. In a more restricted
sense, the device or assembly upon
which by the manipulation of poises
and/or counterpoise weights, the ap-
plied load is counterpoised and its
weight value indicated. Sometimes
also colloquially called Beam.

(70) Weighbridge. In a large-capacity
scale, the structural frame carried by
the main bearings and which supports
the load-receiving element.

(71) Weight.

(i) The force with which a mass is at-
tracted toward the center of the earth
by gravity. The True Weight of an
object is its weight as determined in a
vacuum. The Apparent Weight in Air
of an object is its weight determined
in air, and is less than the True
Weight by an amount equal to the
true weight of the air displaced by the
object.

(ii) An object usually of metal,
having a definite mass, designed for
weighing or testing purposes, as a
counterpoise weight, a test weight, etc.

(72) Zero adjustment. In a scale, a
process or a means to bring about an
accurate zero-load balance,

(73) Zero-load balance.

(i) Zero-load balance for an automat-
ic-indicating scale is a condition in
which:

(A) the indicator is at rest at or oscil-
lates through approximately equal
arcs above and below the center of a
trig loop,

(B) the weighbeam or lever system is
at rest at or oscillates through ap-
proximately egual arcs above and
below a horizotal position or a position
midway between limiting stops, or

(C) the indicator of a balance indica-
tor is at rest at or oscillates through
approximately equal arcs on either
side of the zero graduation.

(ii) Zero-load balance for a recording
scale is a condition in which the scale
will record a representation of zero
load.

(74) Zone of uncertainty. The zone
between adjacent increments on a digi-
tal device in which the value of either
of the adjacent increments may be dis-
played.

§ 803.2 General requirements.

(a) [Identification. All equipment
except weights shall be clearly and
permanently marked on a surface visi-




ble after installation for purposes of
identification with the name, initials,
or trademark of the manufacturer and
with the manufacturer's designation
and nonrepetitive serial number that
positively identifies the pattern or the
design of the device. (Nonretroactive
as of January 1, 1977.) 3

(b) Facilitation of fraud. All equip-
ment and all mechanisms and devices
attached thereto or used in connection
therewith shall be so constructed, as-
sembled, and installed for use that
they do not, in the opinion of the
Service fagcilities the perpetration of
fraud.

(¢) Permanence. All equipment and
markings shall be of such materials,
design, and construction as to assure
that under normal operating condi-
tions:

(1) Accuracy will be maintained;

(2) Operating parts will continue to
function as intended;

(3) Adjustments will remain perma-
nent; and

(4) Graduations, indications, or re-
corded representations and their de-
fining figures, words and symbols,
markings and instructions shall be dis-
tinct and easily readable and of such
character that they will not become
obliterated or illegible. Undue stresses,
deflections, or distortions of parts
shall not occur to the extent that aec-
curacy or permanence is detrimentally
affected.

(d) Protection from environmental
Jactors. The indicating elements, lever
system or load cells, and the load-re-
ceiving element of a scale shall be ade-
quately protected from environmental
factors such as wind, weather, radio
frequency interference (RFI), and
electromagnetic interference (EMI)
which may adversely affect the oper-
ation or performance of the device.

(e) Abnormal performance. Unstable
indications or other abnormal equip-
ment performance observed during op-
eration shall be brought to the atten-
tion of the equipment’s owner or
owner’s representative, If immediate
correction cannot be made, the scale
shall be taken out of service until cor-
rective action is taken and the aceura-
cy of the scale recertified.

(f) Adjustments. Weighing elements
or components that are adjustable
shall be adjusted only to correct the
conditions they are designed to control
and shall not be adjusted to compen-
sate for defective and abnormal instal-
lation. Any faulty installation condi-
tions shall be corrected before any ad-
justments are undertaken. Whenever
equipment is adjusted, the adjust-
ments shall be made so as to bring per-
formance errors as close as practicable
to zero value.

(B) Suitability of equipment. Official
grain weighing equipment shall be
suitable for the operation for which it

PROPOSED RULES

is to be used and shall conform to the
requirements of these regulations with
respect to elements of its design, in-
cluding but not limited to its capacity;
its computing capability; the charac-
ter, number, size and location of its in-
dicating or recording elements; and
the value of its smallest division.

(h) Installation. A device shall be in-
stalled in accordance with the manu-
facturer’'s instructions, including any
instructions marked on the device. A
device installed in a fixed location
shall be so installed that neither its
operation nor its performance will be
adversely affected by any characteris-
tic of the foundation, supports, or any
other detail of the installation.

(1) Installation of indicating or re-
cording element. A device shall be so
installed that there is no obstruction
between a primary indicating and re-
cording element and the load-receiving
element; otherwise there shall be con-
venient and permanently installed
means for direct communication, oral
or visual, between an individual locat-
ed at a primary indicating or recording
element and an individual located at
the load-receiving element.

() “Retroactive” and ‘“nonretroac:
tive” requirements. (1) “Retroactive
Requirements” are enforceable with
respect to all equipment and are listed
at the -end of each regulation where
necessary: i.e., “(Retroactive as of Jan-
uary 1, 1981).”

(2) “Nonretroactive Reguirements”
are enforceable on equipment installed
after the effective date and are not en-
forceable with respect to equipment
that is in official service as of the ef-
fective date. Nonretroactive require-
ments are listed at the end of each
regulation where necessary; i.e.,
“(Nonretroactive as of 1976)."

(3) All equipment must comply with
all of the regulations as of January 1,
1981.

(k) Method of operation. Equipment
shall be operated only in the manner
that is obviously indicated by its con-
struction or that is indicated by
instructions on the equipment. Manu-
facturers are required to supply com-
plete detailed operating instructions
with the eguipment and to the Serv-
ice.

(1) Associated and nonassociated
equipment. A device shall meet all per-
formance requirements when associat-
ed or nonassociated equipment is oper-
ated at the same time in its usual and
customary manner and location.

(m) Maintenance of eguipment. All
equipment in service and all mecha-
nisms and devices attached thereto or
used in connection therewith shall
continuously be maintained in proper
operating condition throughout the
period of such service. Equipment in
service at a single place of business
found to be in error predominantly in
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a direction favorable to the device user
and near the tolerance limits shall not
be considered “maintained in a proper
operating condition.”

(n) Security. Each scale and the re-
lated grain handling system shall (1)
have a ready means of sealing to pre-
vent unauthorized adjustments or re-
moval or changing of component parts
and (2) be designed, constructed, and
installed in a manner to prevent inac-
curate or deceptive weighing.

(0) Repeatability. Each scale when
operated in accordance with the man-
ufacturer’s instructions will be capable
of repeating its indicated and recorded
weight representations within the tol-
erances prescribed in § 803.10.

(p) Interlocks. To assure correct op-
eration, each automatically operated
hopper scale and its related grain han-
dling system shall have operating in-
terlocks to provide for the following:

(1) Flow of grain. Grain cannot be
cycled and weighed if the weight-re-
cording device of the scale is:

(i) Disconnected,

(ii) Inoperative, or

(iii) Fails to print the displayed
weight.

(2) Printing. The weight-recording
device on the scale cannot print a
weight if either of the gates leading to
or from the scale is open;

(3) Scale. The scale is operated in
the proper sequence of operation in all
modes of operation; or

(4) Lifts. There shall be means to ac-
tivate the scale and the weight-record-
ing device only when the scale plat-
form is in its normal weighing position
or is clear of any obstruction.

(q) Weight entries to recording de-
vices. The displayed weight shall be
entered into automatic recording de-
vices only electronically and directly
from the related weighing instrument. -

(r) Relention of visual weight. All
grain weighing devices shall be de-
signed so that the visually indicated
weight shall remain visually available
to the operator until completion of its
printed record.

(s) Change in mode of operation. All
grain weighing automatic hopper
scales shall be designed so that each
change in the mode of operation is in-
dicated on the printed record by a
symbol or word that accurately de-
scribes the mode of operation which
the scale is in; ie., A-Automatic, M-
Manual, SA-Semi-Automatic. (Nonret-
roactive and enforceable as of January
1, 1980.)

§803.3 Design of indicating and recording
elements and of recording representa-
tions,

(a) Indicating and recording ele-
ments. All weighing devices shall be
provided with indicating and recording
elements appropriate in design and
adequate in amount. Primary indica-
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tions and recorded representations
shall be clear, definite, accurate, and
easily read under any conditions of
normal operation of the device.

(b) Digital indication and represen-
tation. Digital elements shall be so de-
signed that:

(1) All digital values in a system
agree with one another,

(2) A digital value coincides with its
associated analog value to the nearest
minimum division,

(3) A digital value shall “round off”
to the nearest minimum division that
can be indicated or recorded, and

(4) The zone of uncertainty on digi-
tal indicating scales shall not be great-
er than 0.3 of the value of the mini-
mum operating division.

(¢) Analog and digital indications.
All components of the same element
used in combination (such as a dial
and unit weight) shall not differ by an
amount greater than the applicable
tolerance at any given test load.

(d) Capacity indication. When the
net load applied Lo the load-receiving
element is in excess of 105 percent of
the capacity of the system:

(1) The digital indicating element
shall not display any weight values;

(2) The recorded representation
shall clearly indicate that the system
is in an overload condition; i.e., “Over-
load,"” (Nonretroactive and enforceable
as of January 1, 1980, and to become
retroactive as of January 1, 1981.)

(e) Size and character. In any series
of divisions,; indications, or recorded
representations, corresponding divi-
sions and units shall be uniform in size
and character. Divisions, indications,
or recorded representations which are
subordinate to or of a lesser value
than others with which they are asso-
ciated shall be appropriately por-
trayed or designated.

(f) Values. If divisions, indications,
or recorded representations are in-
tended to have specific values, these
shall be adequately defined by a suffi-
cient number of figures, words, sym-
bols, or combinations thereof; uni-
formly placed with reference to the di-
visions, indications, or recorded repre-
sentations; and as close thereto as
practicable, but not so positioned as to
interfere with the accuracy of reading.

(g) Values of graduated intervals or
increments. In any series of divisions,
indications, or recorded representa-
tions, the values of the graduated in-
tervals or increments shall be uniform
throughout the series.

(h) Repeatability of indications. A
device shall be capable of repeating
within prescribed tolerances its indi-
cated and recorded representations.
This requirement shall be met irre-
spective of repeated manipulation of
any element of the device in a manner
approximating normal usage (includ-
ing displacement of the indicating ele-
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ments to the full extent allowed by
the construction of the device and re-
peated operation of a locking or reliev-
ing mechanism) and of the repeated
performance of steps or operations
that are embraced in the testing pro-
cedure.

(1) Recorded representations. Insofar
as they are appropriate, the require-
ments for indicating and recording ele-
ments shall be applicable also to re-
corded representations. All recorded
values shall be printed digitally.

(j) Remole indications and recorded
representiations. Remote indications
and recorded representations shall be
clear, definite, accurate, and easily
read under any conditions of normal
operation of the device and shall agree
with primary indications.

(k) Markings, operational controls,
indications, and fealures. All oper-
ational controls, indications, and fea-
tures, including, but not limited to
switches, lights, displays, pushbuttons,
and other means, shall be clearly and
definitely identified.

(1) Zero indication. Provision shall
be made on all scales equipped with in-
dicating or recording elements to indi-
cate and record a zero balance condi-
tion, and on an automatic-indicating
scale or balance indicator to indicate
or record an out-out-balance condition
on both sides of zero. a digital zero in-
dication shall represent a balance con-
dition that is within plus or minus
one-half the value of the minimum di-
vision that can be indicated and re-
corded.

(m) Dial divisions. Shall be so varied
in length that they may be conve-
niently read.

(n) Width-dial graduation. In any
series of graduations, the width of a
graduation shall in no case be greater
than the width of the minimum clear
interval between graduations, and the
width of main graduations shall be not
more than 50 percent greater than the
width of subordinate graduations.
Graduations shall in no case be less
than 0.008 inch in width,

(0) Dial divisions—clear interval be-
tween divisions. The clear interval
shall be not less than 0.02 inch for
each division, If the divisions are not
parallel, the measurement shall be
made:

(1) Along the line of relative move-
ment between the divisions and the
end of the indicator or

(2) If the indicator is continuous, at
the point of widest separation of the
divisions.

(p) Dial indicator symmeiry. The
index of an indicator shall be symmet-
rical with respect to the divisions with
which it is associated and at least
throughout that portion of its length
that is associated with the divisions.

(q) Dial indicator length. The index
of an indicator shall reach the finest

divisions with which It is used, unless
the indicator and the divisions are in
the same plane, in which case the dis-
tance between the end of the indicator
and the ends of the divisions, meas-
ured along the line of the divisions,
shall be not more than 0.04 inch.

(r) Dial indicator width. The width
of the index of an indicator in relation
to the series of divisions with which it
is used shall be not greater than:

(1) The width of the widest division,

(2) The width of the minimum clear
interval between weight divisions, and

(3) Three-fourths of the width of
the minimum clear interval between
divisions. When the index of an indica-
tor extends along the entire length of
a division, that portion of the index of
the indicator that may be brought into
coincidence with the division shall be
of the same width throughout the
length of the index that coincides with
the division.

(s) Dial indicator clearance. The
Clearance between the index of an in-
dicator and the graduations shall in no
case be more than 0.06 inch.

(t) Parallax. Parallax effects shall be
reduced to the practicable minimum.

(u) Dial weight ranges and unit
weights. The total value of weight
ranges and of unit weights in effect or
in place at any time shall automatical-
ly be accounted for on the reading
face and on any recorded representa-
tions.

(v) Minimum division. Weight indi-
cating and weight recording devices on
scales used in the weighing of grain
shall indicate and record in avoirdu-
pois weight. The value of the mini-
mum division on such devices shall be
no greater than:

Minimum
division

Capacity of scale

(1) HOPPER, VEHICLE, AND RAILROAD TRACK SCALES

0-10,000 pounds INCIUSIVE ....oimecmsariormirnes 3 1D,

Greater than 10,000-20,000 pounds in- 2 1bs.
clusive.

Greater than 20,000-50,000 pounds in- 5 Ibs.
clusive,

Greater than 50,000-100,000 pounds in- 10 Ibs.
clusive,

Greater than 100,000-200,000 pounds in- 20 Ibs.
clusive.

Greater than 200,000+500,000 pounds in- 50 Ibs.
clusive.

(2) PORTABLE PLATFORM SCALE

0-100 pounds INCIUSIVE ...civmiicrissmisisaissness 0.01 Ib.
Greater than 100-200 pounds inclusive.... 0.02 1b.
Greater than 200-500 pounds inclusive.... 0.05 1b.

(Nonretroactice and enforceable as of January 1,
1880).

§803.4 Design of balance, tare, level,
dampening, and arresting mechanisms.

(a) Zero load—adjustment. A scale
shall be equipped with means by
which the zero-load balance may be
adjusted, and any loose material used
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for this purpose shall be so enclosed
that it cannot shift in position in such
a way that the balance condition of
the scale is altered. A balance ball
shall not itself be rotatable unless it is
automatic in operation or is enclosed
in a cabinet.

(b) Automatic zero setting devices.
An electronic mechanism designed to
be manually operated to provide an
automatic zero balance condition; i.e.,
“push button zero,” shall be operable
or accessible only by a tool outside of
and entirely separate from this mecha-
nism, or enclosed in a cabinet and op-
erable only when the indication is
stable within:

(1) Plus or minus 1 division for sys-
tems of 5000 pounds capacity or less;
and

(2) Plus or minus 3 divisions for sys-
tems of more than 5000 pounds capac-
ity. (Nonretroactive and enforceable as
of January 1, 1977, and to become ret-
roactive January 1, 1981.)

(¢) Auiomatic means to maintain a.

digital zero balance indication (AZM).
Scale designed with automatic means
to maintain a digital zero balance indi-
cation shall be provided with means to
meet the requirements of §803.3(1),
Zero Indication, and §800.103(c), Ca-
pacity Indication. However, under
normal operating conditions with the
scale indicating zero, the maximum
load, when placed immediately on the
platform, which can be ‘rezeroed”
without indicating a weight value shall
be:

(1) For scales with 2500 scale divi-
sions or less, +/— 1.0 scale division;

(2) For scales with more than 2500
scale divisions; +/— 3.0 scale divisions.

Automatic zero maintenance is prohib-
ited in hopper scales used for weighing
grain. On scales equipped with auto-
matic zero maintenance, provisions
shall be made for disabling the AZM
feature when testing the device. (Non-
retroactive as of 1976.)

(d) Tare mechanism. The tare mech-
anism shall operate only in a back-
ward direction (that is, in the direc-
tion of underregistration) with respect
to the zero-load balance condition of
the scale.

(e) Balance indicator. On a balance
indicator consisting of two indicating
edges, lines, or points, the ends of the
indicators shall be sharply defined and
shall be separated by not more than
0.04 inch, measured horizontally,
when the scale is in balance.

(f) Dampening means. An automat-
ic-indicating scale, and balance indica-
tor, shall be equipped with effective
means for dampening the oscillations
whenever such means are necessary to
bring the indicating elements quickly
to rest.

(g8) Motion detection. Electronic indi-
cating elements shall be equipped with
effective means to permit the record-
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ing of weight values only when the in-
dication is stable within:

(1) Plus or minus 1 division for sys-
tems of 5000 pounds capacity or less
and

(2) plus or minus 3 divisions for sys-
tems of more than 5000 pounds capac-
ity. -

The values recorded shall be within
applicable tolerances. (Nonretroactive
and enforceable as of January 1, 1977,
and to become retroactive as of Janu-
ary 1, 1981.)

§ 803.56 Design of weighing elements,

(a) Antifriction elements, At all
points at which a live part of the
mechanism may come into contact
with another part in the course of
normal usage, frictional effects shall
be reduced to 2 minimum by means of
suitable antifriction elements, oppos-
ing surfaces and points being properly
shaped, finished, and hardened.

(b) Adjusiable components. An ad-
justable component such as a nose
iron, pendulum, spring, or potentiom-
eter shall be héld securely in adjust-
ment. The position of a nose iron shall
be held securely in adjustment. The
positions of a nose iron on a scale of
more than 2000 pounds capacity, as
determined by the factory adjustment,
shall be accurately, clearly, and per-
manently defined.

(¢) Multiple load-receiving elements.
A scale with a single indicating and re-
cording element, or a combination in-
dicating-recording element, that is
coupled to two or more load-receiving
elements with independent weighing
systems shall be provided with auto-
matic means to indicate and record
clearly and definitely which load-re-
ceiving element is in use. (Nonretroac-
tive as of 1969.)

§ 803.6 Design of weighbeams and poises.

(a) Normal balance position. The
normal balance position of the weigh-
beam of a beam scale shall be horizon-
tal.
(b) Weighbeam travel. The weigh-
beam of a beam scale shall have equal
travel above and below the horizontal.
The total travel of the weighbeam of a
beam scale in a trig loop or between
other limiting stops near the weigh-
beam tip shall be not less than the
minimum travel shown in the table
below. When such limiting stops are
not provided, the total travel at the
weighbeam tip shall be not less than 8
percent of the distance from the
weighbeam fulcrum to the weighbeam
tip.
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MinmvMusm TRAVEL OF WEIGHBEAM OF BEAM

ScaLE BETWEEN LIMITING STOPS
Distance from weighbeam fulerum to  Minimum
limiting stops travel
between
limiting
stops
Inches Inch
12 or less 0.4
13 to 20, incl 5
21 to 40, incl 3
Over 40 9

(c) Weighbeam subdivision. A subdi-
vided weighbeam bar shall be subdi-
vided by means of graduations,
notches, or a combination of both,
Graduations on a particular bar shall
be of uniform width and perpendicular
to the top edge of the bar, Notches on
a particular bar shall be uniform in
shape and dimensions and perpendicu-
lar to the face of the bar. When a com-
bination of graduations and notches is
employed, the graduations shall be so
positioned in relation to the notches
as to indicate notch values clearly and
accurately.

(d) Readability. A subdivided weigh-
beam bar shall be so subdivided and
marked, and a weighbeam poise shall
be so constructed, that the weight cor-
responding to any normal poise posi-
tion can easily and accurately be read
directly from the beam, whether or
not provision is made for the optional
recording of representations of weight.

(e) Poise stop. Except on a steelyard
with no zero graduation, a shoulder or
stop shall be provided on each weigh-
beam bar to prevent a poise from trav-
eling and remaining back of the zero
graduation,

(f) Poises. No part of a poise shall be
readily detachable. A locking screw
shall be perpendicular to the longitu-
dinal axis of the weighbeam and shall
not be removable. Except on a steel-
vard with no zero graduation, a poise
shall not be readily removable from a
weighbeam. The knife edge of a hang-
ing poise shall be hard and sharp and
so constructed as to allow the poise to
swing freely on the bearing surfaces in
the weighbeam notches.

(g) Poise adjusting material. The ad-
justing material in a poise shall be se-
curely enclosed and firmly fixed in po-
sition, and if softer than brass it shall
not be in contact with the weighbeam.

(h) Poise pawl. A poise, other than a
hanging poise on a notched weigh-
beam bar shall have a pawl that will
seat the poise in a definite and correct
position in any notch, wherever in the
notch the pawl is placed, and hold it
there firmly and without appreciable
movement. That dimension of the tip
of the pawl that is transverse to the
longitudinal axis of the weighbeam
shall be at least equal to the corre-
sponding dimension of the notches.
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() Reading edge or indicator. The
reading edge or indicator of a poise
shall be sharply defined and shall be
parallel to the graduations on the
weighbeam.

§803.7 Marking requirements

(a) Capacity. The capacity shall be
conspicuously marked as follows:

(1) On any scale equipped with unit
weights or weight ranges;

(2) On any scale with which counter-
poise or equal-arm weights are intend-
ed to be used;

(3) On any automatic-indicating or
recording scale so constructed that the
capacities of the several individual in-
dicating and recording elements are
not immediately apparent;

(4) On any scale with a capacity less
than the sum of the reading elements.

(b) Vehicle and railroad track scales.
A vehicle or railroad track scale shall
be marked with the capacity of each
section of the load-receiving element
of the scale. Such marking shall be ac-
curately and conspicuously presented
on or adjacent to the indicating ele-
ment of the scale. (Nonretroactive as
of 1969.)

(c) Weighing elemenis. An indicating
element not permanently attached to
a weighing element shall be clearly
and permanently marked for the pur-
pose of identification with the name,
initials, or trademark of the manufac-
turer; the manufacturer's designation
that positively identifies the pattern
or design; and the capacity. (Nonret-
roactive as of 1972.)

(d) Operational controls. All oper-
ational controls, indications, and fea-
tures indicating switches, lights, dis-
plays, pushbuttons, and other means
shall be clearly and definitely identi-
fied,

§803.8 Instaliation requirements

(a) Foundation, supports, and clear-
ance. The foundation and supports of
any scale installed in a fixed location
shall be such as to provide strength, ri-
gidity, and permanence of gall compo-
nents, and clearance shall be provided
around all live parts to the extent that
no contacts may result when the load-
receiving element is, empty and
throughout the weighing range of the
scale, On a motor truck scale, the
clearance between the load-receiving
elements and the coping at the bottom
edge of the platform shall be greater
than at the top edge of the platform.
(Nonretroactive as of 1973.)

(b) Access to pil. Adequate provi-
sions shall be made for ready access to
the pit of a vehicle or railroad track
scale for purposes of inspection and
maintenance. Provisions shall be made
to lock or seal all accesses to the pit.

(¢) approaches to vehicle scales. On
the approach end of a vehicle scale,
there shall be a straight approach in
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the same plane as the platform. The
approach shall be the same width as
the platform and at least one-half the
length of the platform. Not less than
10 feet. of any approach adjacent to
the platform ‘shall be constructed of
concrete, or similar durable material.
However, grating of  sufficient
strength to withstand all loads may be
installed in this portion; and further,
where deemed necessary for drainage
purposes, the remaining portion of the
approach may slope slightly. (Nonre-
troactive as of 1976.)

(d) Lifts. On motor vehicle and rail-
road track scales equipped with means
for raising the load-receiving element
from the weighing element for vehicle
unloading, suitable means shall be
provided so that it is readily apparent
to the weigher when the load-receiving
element is in its designed welghing po-
sition. The printer shall not be oper-
able until the load-receiving element is
in its designed weighing position.

§ 803.9 User requirements.

(a) Balance condilion. The zero-load
adjustment of a scale shall be main-
tained so that, with no load on the
load-receiving element and with all
load-counterbalancing elements of the
scale such as poises, drop weights, or
counterbalancing weights set to zero,
the scale shall indicate or record a
zero balance condition.

(b) Scale modifications. Neither the
length, nor the width, nor the height
of the load-receiving element of a scale
shall be increased beyond the manu-
facturer's design dimension; nor shall
the capacity of a scale be increased
beyond its design capacity by replac-
ing or modifying the original primary
indicating or recording element with
one of a higher capacity; nor shall any
other modification be made, except
when the modification has been ap-
proved by competent engineering au-
thority, preferably that of the engi-
neering department of the manufac-
turer of the scale and by the Service,

(e) Split or double draft static weigh-
ing. A vehicle or a coupled vehicle
combination or a railroad car shall be
officially welghed statically on a vehi-
cle or railroad track scale only as a
single draft. That is, the total weight
of such a vehicle or combination shall
not be determined by adding together
the results obtained by separately and
not simultaneously weighing each end
of such vehicle or individual elements
of such coupled combination. How-
ever:

(1) The weight of a coupled combi-
nation may be determined by uncou-
pling the various elements (tractor,
semi-trafler, trailer), statically weigh-
ing each unit separately as a single
draft, and adding together the results;
and

(2) The weight of a vehicle or coup-
led-vehicle combination may be deter-
mined by adding together the weights
obtained while all individual elements
are resting simultaneously on more
than one scale platform. g

(d) Official testing and certification,
All official testing shall be performed
in accordance with the appropriate
chapters of the weighing handbook.
Official certification shall be made
only by scale specialists of the Service,

(e) Railroad track scales—alignment
of dead and weigh rails. Dead rails
should be provided for all scales where
designed capacity does not correspond
with the greatest combined load likely
to run over scale rails. Weéigh rails
should be on the offset line and the
dead rails straight unless a large por-
tion of the cars is to be weighed. For
motion weighing, the offset should be
divided, unless the resistance is equal-
ized by means of a spring switch.

(f) Standing of equipment and keep-
ing scales under load. Equipment shall
not be allowed to stand on the plat-
form of a vehicle or railroad track
scale, except when being weighed and,
in the case of hopper scales, grain
shall be stored or left in a hopper scale
for extended lengths of time.

(g) Altering poises and counierpoise
weights. After a poise or counterpoise
weight has been sealed, no material
shall be added to or removed without
the approval of the Service and an of-
ficial test conducted to recertify the
scale.

(h) Hopper scale venting. All hopper
scales used for official grain weighing
shall be vented so that any internal or
external pressure will not affect the
accuracy or operation of the scale,

(1) Suitabilily of equipment. A scale
used in grain weighing services shall
be suitable with respect to the ele-
ments of design, including but not lim-
ited to its capacity; its computing ca-
pability; the character, number, size,
and location of its indicating or re-
cording elements; and the value of the
smallest division that can be indicated
or recorded.

(i) Minimum test load. The mini-
mum amount of certified test weight
required for testing shall be:

(1) Hopper scales—10% of capacity.

(2) Vehicle scales—20,000 lbs.

(3) Railroad track scales—50,000 1bs.

(4) Portable scales (up to 500 1bs,)—
100% of capacity.

(k) Assistance in (testing. If the
design, construction, or location of any
scale is such as to require a testing
procedure involving special equipment,
accessories, or an abnormal amount of
labor, such equipment, accessories,
and labor shall be supplied by the
owner or operator of the device. Test
weights calibrated to service specifica-
tions and in the amount required by
paragraph (j) of this §800.1009 shall
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be supplied by the scale owner or oper-
ator.

(1) Hopper scale working range. A
hopper scale shall normally be used in
the working range of the scale, which
is considered to be from half capacity
to the capacity of the scale. Excep-
tions shall be made for certain special
circumstances such as completing the
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loading of a particular hold of a vessel,
load-trimming a vessel, or other simi-
lar circumstances. Under no circum-
stances shall the Jhopper capacity be
less than one thousand (1,000) pounds.

(m) Vekicle scale minimum load. A
vehicle scale shall not be used to
weigh a gross load of less than one
thousand (1,000) pounds.
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§803.10 Tolerances and sensitivity re-
quirements,

(a) Application. Tolerances de-
scribed herein are applicable to all
scales under jurisdiction of the Service
and for all tests.

(b) Tolerance values. The applicable
tolerances are established as follows:

Type of scale

Acceptance tolerance

Maintenance tolerance

(1) Hopper scale

(2) Motor vehicle scale

{05 x the applied test load or the minimum .05 x the applied test load or the minimum tolerance value,
tolerance value, whichever is greater.
.05 x the applied test load or the minimum .1 x the applied test load or the minimum tolerance value,
tolerance value, whichever is greater,

whichever is greater.

whichever is greater.

(3) Rallroad track scale .05 x the applied test load or the minimum .1 x the applied test load or the minimum tolerance value.
tolerance value, whichever is greater, whichever is greater.
Test load Maintenance tolerances Acceptance tolerances
From to but not

including Expressed Expressed Expressed Expressed Expressed Expressed

in grains 4in ounces in pounds i gradns A ounces in pounds

50 75 e

75 100 2 1 ————— e
100 150 4 1 062 2 1/2 031
150 200 8 1-1/2 .094 4 3/4 017
200 300 16 2 <125 8 1 062

(¢) Minimum tolerance. The mini-
mum tolerances that may be applied
are established as follows:

(1) Hopper and vehicle. The mini-
mum tolerance that may be applied

shall not be smaller than one-half the
minimum division.

(2) Railroed track scales. The mini-
mum tolerance that may be applied

shall not be smaller than twenty-five
(25) pounds.

(3) Portable platform scales. The
minimum tolerance that may be ap-
plied shall not be smaller than:

Capacity for nonautomatic-indicating scale or reading-face

capacity for automatic indicating scales

Minimum tolerance value

Pounds Expressed

in grains

Expressed Expressed
inounces in pounds

51 to 100, incl

101 to 150, incl

151 to 250, incl

251 to 500, inel

Yo 047
1% 078
2 125

4 .250

(d) Tests involving digital indica-
tions or representations. To the toler-
ances that would otherwise be applied,
there shall be added an amount equal
to one-half the minimum value that
can be indicated or recorded.

(e) Acceplance tolerances. Shall
apply as follows:

(1) To any newly-installed scale
about to be used for official grain
welghing for the first time,

(2) To a scale that is being returned
to official grain weighing following of-
ficial rejection for failure to conform
to performance requirements, and

(3) To equipment that is being offi-
cially tested for the first time after re-
conditioning or overhaul.

(f) Maintenance tolerance. Shall
apply to equipment in actual use,
except as provided for under accept-
ance tolerances.

(g) Ezxcess and deficiency. Toler-
ances "“in excess” and tolerances “in
deficiency” shall apply to errors in
excess and to errors in deficiency, re-
spectively.

(h) To scales with multiple elements.
Tolerances shall be applied indepen-
dently to each indicating and record-

ing element of a scale. However, the
following requirements pertaining to
analog and digital elements shall also
apply:

(1) All analog indications within the
same element shall not differ from
one another, and all digital elements
shall not differ from one another;

(2) All analog indications and repre-
sentations shall not differ from digital
indications and recorded representa-
tions by an amount greater than the
value of the minimum division on the
device, except the elements shall not
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differ under a no-load zero balance
condition; and

(3) All components of the same ele-
ment used in combination (such as a
dial and unit weights) shall not differ
by an amount greater than the appli-
cable tolerance at any given test load.

(i) To shift tests. Basic tolerances
shall be applied.

() To increasing load tests. Basic to-
lerances shall be applied.

(k) To decreasing load lests on auto-
matic indicating scales. One and one-
half (1.5) times basic tolerance shall
be applied,

(1) To ratio tests, Three fourths
(0.75) of basic tolerances shall be ap-
plied.

(m) T'o sectional tests on vehicle and
railroad track scales, The maximum
deviation between indicated values on
test loads applied to individual sec-
tions shall not be greater than the ab-
solute value of the maintenance toler-
ance applicable to that test load.

(n) To railroad track scales weighing
uncoupled-in-motion cars. The basic
maintenance and acceptance tolerance
shall be the same as the basic toler-
ances for railroad track scales stated
in paragraph (bX3) of this § 803.10.

(0) Sensitivity requirement (SR). (1)
Hopper scales not equipped with bal-
ance indicator. The SR shall be twice
the value of the minimum division of
the weighbeam or 0.2 percent of the
capacity of the scale, whichever is less.

(2) Hopper scales equipped with bal-
ance indicator. The SR shall be the
value of the minimum division on the
weighbeam.

(3) Vehicle spales not equipped with
balance indicator., The SR shall be
twice the value of the minimum divi-
sions on the weighbeam or 0.2 percent
of the capacity of the scale, whichever
is less.

(4) Vehicle scales equipped with bal-
ance indicator. The SR shall be the
value of the minimum division on the
weighbeam.

(5) Railroad track scales. The SR
shall be three times the value of the
minimum division on the weighbeam
or 100 1bs., whichever is less.

(6) Portable platform scale not
eguipped with balance indicator. The
SR shall be twice the value of the
minimum division or 0.2 percent of the
capacity of the scale, whichever is less.

(7) Portable platform scales equipped
with balance indicator. The SR shall
be the value of the minimum division
on the weighbeam.

§ 803.11 Weight-indicating and weight-re-
cording devices and representations.

(a) General requirements. Each grain
scale, except portable platform scales,
shall be equipped with a weight-re-
cording device.

(b) Readability. Primary and remote
indications of the weight of grain and
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printed representations of the weight

of grain shall be clear, definite, accu-
rate, and easily read under normal op-
erating conditions.

(c) Tape printers. Tape printers on
automatic-indicating scales shall be
designed to produce a minimum of an
original and one copy of the printed
record.

(d) Ticket printers. Ticket printers
on automatic indicating scales shall be
designed to produce an original and
five copies of the printed record.
Ticket printers on non-automatic indi-
cating scales shall be designed to pro-
duce an original and one copy of the
printed record.

(e) Multiple weight-indicating and
printing devices. If a scale has more
than one weight-indicating and one
weight-recording device, the values in-
dicated by each of the devices and the
weights printed by each of the devices
shall be in agreement.

(f) Recorded weight identification.
Gross weight, tare weight, net weight,
sub-total, and total printed representa-
tions shall either be identified by a
symbol clearly and accurately identify-
ing the type weight printed; example,
G-Gross, T-Tare, N-Net, ST-Sub-total,
TO-Total, or shall be identified as
such on the ticket or tape on which
they are printed.

§803.12 Railroad track scales—additional
requirements.

(a) Rated sectional capacity. The
rated sectional capacity of a full load-
cell scale shall be one of the following
and shall employ load cells in capaci-
ties as shown:

Each Load

Sectional Capacity (Tons) Cell Rated
Scale Capacity
(Pounds)

85 100,000
180 200,000

The rated sectional capacity shall in
no case exceed the actual sectional ca-
pacity.

(b) Nose iron guides. The guides for
all nose-irons shall be such that when
one is moved for the purpose of ad-
justment, the pivot will be held paral-
lel to its original position. For east
iron levers, the guide and ways shall
be machined.

(c) Leveling lugs. In scales of the
straight lever type, each lever shall be
provided with leveling lugs for longitu-
dunal alignment. In scales of the tor-
sion lever type, leveling lugs shall be
provided on the pipe or torsion
member for transverse alignment and
on the extension arm for longitudinal
alignment. Each pair of lugs shall be
spaced 11 inches apart. The leveling
surfaces of each pair of lugs shall be
finished to a common plane, which

shall be parallel to the plane through
the knife edges of the end pivots.

(d) Truss rods. Truss rods shall not
be used in parts of the lever system
except to stiffen levers laterally or to
prevent whipping and vibration due to
impact. Truss rods designed as part of
a lever structure to support vertically
applied loads will not be permitted.

(e) Marking of levers. Figures denot-
ing the ratio of each lever shall be
case or otherwise permanently marked
on the lever.

(f) Pivols and bearings—malterial.
The material to be used for pivots and
bearings shall be alloy steel (SAE
52100), or a steel which will give equiv-
alent performance, hardened to Rock-
well C scale not less than 58 or more
than 62.

(g) Design and mainlenance, Pivots
shall be so formed that the included
angle of the sides forming the knife
edge will not exceed 90 degrees and
that the offset of the knife edge from
the center line of the pivot will not
exceed 10 percent of the width of the
pivot.

(h) Mounting. (1) Fastening. Pivols
shall be firmly fastened in position
without swaging or caulking.

(2) Machined-in pivols, when re-
quired. For scales of greater sectional
capacity than 50 tons, main lever
pivots shall be machine finished and
fitted into machined ways.

(3) Conlinuous contact required.
Pivots shall be so mounted that con-
tinuous contact of the knife edges
with their respective bearings for the
full length of the parts designed to be
in contact will be obtained; in loop
bearings the knife edges shall project
slightly beyond the bearings in the
loops.

(i) Position. In any lever the pivots
shall be so mounted that:

(1) Each knife edge will be main-
tained in a horizontal plane under any
load within the capacity of the scale;

(2) A plane bisecting the angle of a
knife edge will be perpendicular to the
plane through the knife edges of the
end pivots;

(3) The actual distance between the
end knife edges of any lever will not
differ from the nominal distance by
more than %a inch per foot; and

(4) The knife edges in any lever will
be parallel.

(j) Support for projecting pivols.
The reinforcement on the levers to
support projecting pivots shall be ta-
pered off to prevent accumulaton of
dirt next to the pivots and to provide
proper clearance,

(k) Fulecrum distances. The mini-
mum distance between the fulcrum
pivot knife edge and the load pivot
knife edge in main levers of scales of
75 tons sectional capacity or less shall
be 6.5 inches. In scales of greater than

FEDERAL REGISTER, VOL. 44, NO. 43—FRIDAY, MARCH 2, 1979




75 tons sectional capacity, the mini-
mum distance shall be 8 inches.

(1) Design of bearings. Bearing steels
and the parts supporting or containing
them shall be so applied to the mecha-
nism that permissible movement of
the platform wiil not displace the line
of eontact between any bearing and
the opposing pivot.

(m) Nose iron design. Nose irons
shall be so constructed that:

(1) They will be positioned by means
of adjusting screws of standard size
and thread;

(2) They will be retained in position
by means of screws or bolts of stand-
ard size and thread;

(3) The surfaces of nose irons in-
tended to be in slidable contact with
the levers will be machined true, so as
to secure fit in or on the levers; and

(4) When adjustments are made, the
knife edge will be held parallel to its
normal position.

(n) Screws and bolts. Adjusting and
retaining screws and bolts shall be
made of a corrosion-resistant material.

(0) Relaining device. A device for re-
taining each nose iron in position shall
be provided and shall be so designed
and constructed that it will;

(1) Be independent of the means
provided for adjustment;

(2) Not cause indentations in the
lever;

(3) Not cause tension in the remain-
ing bolts when loads are applied to the
scale; and

(4) Cause the nose iron to remain in
position when the retaining device is
released.

(p) Lever fulcrum stands—quualities
of materials. Castings of structrual
steel for lever stands shall be clean,
smooth, and uniform; and castings
shall be free of blisters, blow holes,
shrinkage holes, and cracks. All weld-
ing shall conform to current American
Welding Society specifications.

(q) Loops and connections—materi-
al. The requirements for material and
hardness of bearing surfaces in loop
connections shall be the same as those
herein prescribed for pivots and bear-
ings.

(r) Identification of parts. Each
weighbeam shall be given a serial
number which shall be stamped on the
weighbeam. The pivots, poises, and
fractional bar shall have stamped
upon them identification marks to
show to which weighbeam each be-
longs; and the pivots shall be so
marked as to indicate their proper po-
sitions in the weighbeam.

(s) Facltory adjustment of notches.
Each weighbeam notch be adjusted to
within 0.002 inches of the nominal dis-
tance from the zero notch.

(L) Trig loop. The play of the weigh-
beam in the trig loop shall be not
more than 2 percent of the distance
from the trig to the fulerum pivot, nor
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less than 0.9 inches. The weighbeam
shall be fitted with an indicator to be
used in conjunction with a graduated
target or other device on the trig loop
to indicate a central position in the
trig loop when the weighbeam is hori-
zontal.

(u) Weighbeam support. The weigh-
beam fulcrum stand and trig loop
stand shall be supported on a metal
shelf mounted on metal pillars or ma-
terial equivalent in strength and dura-
bility. The shelf shall be sufficiently
rigid that, within the capacity of the
scale, deflection cannot occur to such
an extent as will affect the weighing
performance.

(v) . Weighbridge girders. Weigh-
bridge girders shall be so designed
that the joints over the centers of
bearing will admit vertical flexure
without deranging the sections. On
short axle weighbridges, no tipping of
the weighbridges will be allowed.

(w) Weighbridge bearings. The sur-
faces of weighbridge bearings intended
to make contact with the bridge gird-
ers shall be finished so that, when in
position, all the bearing surfaces will
be within %2 inch of the same horizon-
tal plane and parallel to it. To secure
proper alignment of parts, the diame-
ters of the bolt holes in the weigh-
bridge bearings and in the girders
shall exceed the diameter of the bolts
fastening the bearings to the girders
by % inch.

(x) Steel specifications. Structural
steel work shall conform to the Ameri-
can Railway Engineering Association
(AR.E.A)) Specifications for Steel
Railway Bridges, Part 1, Chapter 15.

(y) Concrete bearing surfaces. Bear-
ing stresses on concrete shall not
exceed 300 pounds per square inch
(psi) under loadcell bearing plates and
lever stands and 400 psi at all other
points,

(z) Stresses. To allow for impact and
normal pit conditions, all steel design
stress in scale weighbridges shall be
limited to 10,000 psi, and maximum
deflection in main weighbridge beams
or girders shall not exceed one twelve-
hundredth (%200) of the span between
sections. In designing cast iron mem-
bers, the maximum allowable unit
stress of any character shall be deter-
mined by the greatest thickness, ex-
clusive of fillets, of the portion of the
section carrying the stress being con-
sidered. In the main portion of a
beam, the thickness of the webb or
flange shall be used, whichever is the
greater. The thickness of the flange
shall be considered either as the aver-
age depth of the outstanding portion
or the breadth of flange outside to
outside, whichever is less. A.R.E.A,
weighbridge specifications-Cooper E-
80 rating live load, minimum.

(aa) Weighrails—length and weight.
The weight and section of weighrails
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shall be as large as is consistent with
surrounding yard track conditions, but
no less than 112 pounds per yard.
Rails shall be one piece full length of
scale.

(bb) Clearance along weighrails. The
clearance between weighrails or their
pedestals and the rigid deck shall be
less than one and one-half (1'%) inches
unless other adequate provision for
clearance is made, and the openings
shall be protected from weather and
dirt.

(cc) Approach rails. Positive means
shall be provided to prevent creeping
of approach rails and to maintain a
clearance which shall be not less than
one-eighth (%) inch or more than five-
eighths (%) inches between the ap-
proach rails and the weighrails unless
some special means is used to reduce
impact when wheel loads pass from
the approach rails to weighrails.

(dd) Mitre joints. For motion weigh-
ing scales, mitred joints shall be pro-
vided.

(ee) Dead rails. All scales except
those located where they cannot be
subjected to locomotive or other loads
in excess of the sectional capacity, and
excepting also scales of greater than
100 tons sectional capacity, shall be
equipped with dead rails extending in
one continuous piece across the scale
and at the same elevation as the
weighrails.

(ff) Clearance. The clearance be-
tween the bottom of any fixed beams,
or deck supports, and the girder form-
ing the weighbridge shall not be less
than two (2) inches.

(gg) Location. Scales shall be so lo-
cated that an adequate foundation
and at least seventy-five (75) feet of
tangent track at each approach to the
weighrails can be provided.

(hh) Approach walls static scales.
Approach walls or piers of concrete
shall be built to extend at least 25 feet
from the pit face of the end walls and
back under the track to preserve line
and surface of tracks. They may be
built of a solid mass of concrete or
may consist of parallel walls or piers;
however, the latter construction shall
have a single footing supporting both
walls. Where necessary to obtain safe
bearing capacity, the approach walls
shall extend to the same depth as the
pit walls,

(ii) Footings or piers for load cells.
Concrete footings or piers supporting
load-cell base plates shall not be less
than 18 inches thick. Their tops shall
be above the floor a sufficient distance
to prevent the accumulation of water
around or under the base plates.

(jj) Footings or piers Jjor lever
stands. Concrete footings or piers sup-
porting the lever stands shall be not
less than 18 inches thick. Their tops
shall be above the floor a sufficient
distance to prevent the accumulation
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of water under the bases of stands,
and shall be finished to exact level
and elevation: to receive the lever
stands directly without the use of
shims or grouting where possible. If
the scale is of a type having main
levers or parts of the bearing assem-
blies that hang below the bases of the
main lever stands, the piers shall be
provided with recesses of a size to give
clearance of not less than 1.5 inches
and so formed as to prevent accumula-
tion of dirt.

(kk) Anchor bolts. Anchor bolts em-
bedded in concrete a minimum of 15
inches shall be provided in founda-
tions for lever stands or load-cell base
plates.

(11) Bearing pressures under founda-
tions. The bearing areas of the foun-
dation footings shall be such that the
pressure under the footings will not
exceed:

For fine sand and clay .....

For coarse sand and
gravel or hard clay.

For boulders or solid
rock.

If the soil does not have a bearing ca-
pacity of at least 4,000 pounds per sq.
ft. and its bearing capacity cannot be
increased by drainage, by stabilization,
or by other means, pile foundations
shall be provided. Careful soil explora-
tion, including borings, is.always desir-
able.

4.000 1b. per sq. ft,
8,000 1b, per sq. ft,

20,000 1b. per sq. ft.

§803.13 Test standards and counterpoise

weights.,
(a) Weight accuracy. counterpoise
weights and field test standards

(except in railroad track scale tests)
shall be verified to within tolerances
established by the National Bureau of
Standards for Class “F" weights.

(b) Railroad scale standards accura-
cy. Test cars shall be calibrated within
“master’” track scale limits whenever
possible. In any event, the test car
error shall not exceed 16 pounds plus
or minus,

(¢) Frequency of test weight certifica-
tion. (1) Counterpoise weights test
weights up to and including 50 pounds,
and baskets used to hold test weights
which are themselves calibrated as
standards shall be reverified annually,
Documentation indicating date or re-
verification by a qualified laboratory
shall be supplied to the Service on re-
quest.

PROPOSED RULES

(2) Large one-piece standards (block
test weights) which are stored in the
facility in which they are used and
meet the following criteria shall be re-
verified every 3 years.

(i) Standards shall be kept covered
and stored in a reasonably clean and
dry environment when not in use.

(ii) All movement of standards, such
as to and from storage and movement
between scales shall be supervised by
empioyees of the Service,

(iii) Standards shall show no evi-
dence of abuse or damage and the
sealing cavity shall be clearly stamped
by a “qualified laboratory” with the
yvear of reverification.

(iv) documentation clearly indicating
the date of last reverification shall be
supplied to the Service. The 3-year in-
terval will begin on the date indicated.

(3) Large one-piece standards used
for testing official scales by approved
testing agencies shall be reverified at
least biennially. Documentation indi-
cating reverification by a gualified lab-
oratory shall be supplied to the Serv-
ice on request.

(4) Standard test weights cars; lLe.,
railroad track scale test cars used in
official testing of railroad track scales
under the jurisdiction of the Service,
shall be reverified at least annually.
Documentation indicating date and lo-
cation of least reverification shall be
supplied to the Service on request.

(d) Test standard size. The stenciled
weight of a test car shall be in 1000-
pound intervals. Test weight loads, for
vehicle and hopper scales used, shall
be sealed to a 50-pound interval,

(e) Care of field standards. Test
standards shall be kept clean and pro-
tected in such a manner that they will
not become chipped or damaged. They
must be repainted as required by the
Service. Plugs and seals for adjusting
cavities shall always remain intact,

(f) chains, hangers, and baskels. Any
chains or hangers used for suspending
test weights on a large capacity scale
may be balanced in part of the zero
load and treated as a segment of the
scale, Hangers for groups of test
weights shall be trealed as known
standard weights and consequently
maintained in a similar manner.
“Open’ baskets shall be sealed to a 50-
pound multiple interval which shall be
calibrated and treated as a normal

standard. Closed baskets shall be
sealed as an integral part of a stand-
ard summation. The closed basket
shall be designed in such a manner to
incorporate a fitted cover plate which
shall be locked during calibration and
keys placed in the local field office for
security.

(g) Qualified laboratories. (1) All
State laboratories currently approved
by a NBS ongoing certification pro-
gram having auditing capabilities are
automatically approved by the Serv-
ice.

(2) Any county or city weights and
measures jurisdiction approved by
NBS or by their respective NBS-Certi-
Jied Slate Laboratory as being
equipped with appropriate traceable
standards and trained staff to provide
valid calibration is approved by the
Service. The State approval may be
documented by a certificate or letter,
The jurisdiction must be equipped to
provide suitable certification docu-
mentation.

(3) Any commercial industrial labo-
ratory primarily involved in the busi-
ness of sealing and calibrating test
weights (“standards’) will be *“quali-
fied” provided:

(i) They request authority to work
on elevator-owned weights through
the State jurisdiction. The State in
turn must advise the Service of their
decision;

(ii) They have NBS ‘traceable”
standards (through the State) and
trained staff to perform calibrations in
a manner prescribed by NBS and/or
the State;

(iii) They must be equipped to pro-
vide suitable certification documenta-
tion;

(iv) They must permit the Service's
Scale Testing Branch to make on-the-
site visits to ‘laboratory” testing
space. Final approval of the commer-
cial industrial laboratory will be con-
tingent on the Service's judgment; and

(v) Once having obtained approval,
the commercial industrial laboratory
must maintain its site in a manner pre-
seribed by the State and/or the Serv-
ice.

Done at Washington, D.C.: February
22, 1979.
L. E. BARTELT,
Administrator.
{FR Doc. 79-6291 Filed 3-1-79: 8:45 am]
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[6570-06-M]
Title 29—Labor

CHAPTER XIV—EQUAL EMPLOYMENT
OPPORTUNITY COMMISSION

PART 1607—UNIFORM GUIDELINES
ON EMPLOYEE SELECTION PROCE-
DURES (1978)

Title 5—Administrative Personnel

OFFICE OF PERSONNEL
MANAGEMENT

PART 300—EMPLOYMENT
(GENERAL)

Title 28— Judicial Administration

CHAPTER |—DEPARTMENT OF
JUSTICE

PART 50—STATEMENTS OF POLICY

Title 31—Money and Finance:
Treasury

CHAPTER |—MONETARY OFFICES:
DEPARTMENT OF THE TREASURY

PART 51—FISCAL ASSISTANCE TO
STATE AND LOCAL GOVERNMENTS

Title 41—Public Contracts and
Property Management

CHAPTER 60—OFFICE OF FEDERAL
CONTRACT COMPLIANCE PRO-
GRAMS, DEPARTMENT OF LABOR

PART 60-3—UNIFORM GUIDELINES
ON EMPLOYEE SELECTION PROCE-
DURES (1978)

Adoption of Questions and Answers
To Clarify and Provide a Common
Interpretation of the Uniform
Guidelines on Employee Selection
Procedures

AGENCIES: Equal Employment Op-
portunity Commission, Office of Per-
sonnel Management, Department of
Justice, Department of Labor and De-
partment of Treasury.

ACTION: Adoption of questions and
answers designed to clarify and pro-
vide a common interpretation of the
Uniform Guidelines on Employee Se-
lection Procedures.

SUMMARY: The Uniform Guidelines
on Employee Selection Procedures
were issued by the five Federal agen-

RULES AND REGULATIONS

cies having primary responsibility for
the enforcement of Federal equal em-
ployment opportunity laws, to estab-
lish a uniform Federal government po-
sition. See 43 FR 38290, et seq. (Aug.
25, 1978) and 43 FR 40223 (Sept. 11,
1978), They became effective on Sep-
tember 25, 1978, The issuing agencies
recognize the need for a common in-
terpretation of the Uniform Guide-
lines, as well as the desirability of pro-
viding additional guidance to employ-
ers and other users, psychologists, and
investigators, compliance officers and
other Federal enforcement personnel,
These Questions and Answers are in-
tended to address that need and to
provide such guidance.

EFFECTIVE DATE: March 2, 1979.

FOR FURTHER INFORMATION

CONTACT:
A. Diane Graham, Assistant Direc-
tor, Affirmative Employment Pro-
grams, Office of Personnel Manage-
ment, 1900 E Street, NW., Washing-
ton, D.C. 20415, 202/632-4420.
James Hellings, Special Assistant to
the Assistant Director, Intergovern-
mental Personnel Programs, Office
of Personnel Management, 1900 E
Street, NW., Washington, D.C.
20415, 202/632-6248.
Kenneth A. Millard, Chief, State
and Local Section, Personnel Re-
search and Development Center,
Office of Personnel Management,
1900 E St., NW., Washington, D.C.
20415, 202-632-6238.
Peter C. Robertson, Director, Office
of Policy Implementation, Equal
Employment Opportunity Commis-
sion, 2401 E Street, NW., Washing-
ton, D.C. 20506, 202/634-7060.
David L. Rose, Chief, Employment
Section, Civil Rights Division, De-
partment of Justice, 10th Street and
Pennsylvania Avenue, NW., Wash-
ington, D.C. 20530, 202/633-3831.

Donald J. Schwartz, Psychologist,

Office of Federal Contract Compli- "

ance Programs, Room C-3324, De-
partment of Labor, 200 Constitution
Avenue, NW., Washington, D.C.
20210, 202/523-9426.
Herman Schwartz, Chief Counsel,
Offlce of Revenue Sharing, Depart-
ment of the Treasury, 2401 E Street,
NW., Washington, D.C. 20220, 202/
634-5182.
James O. Taylor, Jr., Research Psy-
chologist, Office of Systemic Pro-
grams, Equal Employment Opportu-
nity Commission, 2401 E St.,, NW.,
Washington, D.C. 20506, 202/254-
3036.

INTRODUCTION
The problems addressed by the Uni-

form Guidelines on Employee Selec-

tion Procedures (43 FR 38290 et seq.,
August 25, 1978) are numerous and im-

portant, and some of them are com-
plex. The history of the development
of those Guidelines is set forth in the
introduction to them (43 FR 38290~
95). The experience of the agencies
has been that a series of answers to
commonly asked questions is helpful
in providing guidance not only to em-
ployers and other users, but also to
psychologists and others who are
called upon to conduct validity studies,
and to investigators, compliance offi-
cers and other Federal personnel who
have enforcement responsibilities.

The Federal agencies which issued
the Uniform Guidelines—the Depart-
ments of Justice and Labor, the Equal
Employment Opportunity Commis-
sion, the Civil Service Commission
(which has been succeeded in relevant
part by the Office of Personnel Man-
agement), and the Office of Revenue
Sharing, Treasury Department—recog-
nize that the goal of a uniform posi-
tion on these issues can best be
achieved through a common interpre-
tation of the same guidelines. The fol-
lowing Questions and Answers are
part of such a common interpretation.
The material included is Intended to
interpret and clarify, but not to
modify, the provisions of the Uniform
Guidelines. The gquestions selected are
commonly asked questions in the field
and those suggested by the Uniform
Guidelines themselves and by the ex-
tensive comments received on the var-
fous sets of proposed guidelines prior
to their adoption. Terms are used in
the questions and answers as they are
defined in the Uniform Guidelines.

The agencies recognize that addi-
tional questions may be appropriate
for similar treatment at a later date,
and contemplate working together to
provide additional guidance in inter-
preting the Uniform Guidelines. Users
and other interested persons are invit-
ed to submit additional questions.

ELEANOR HOLMES NORTON,
Chair, Equai Employment
Opportunity Commission.
AranN K. CAMPBELL,
Director, Office of
Personnel Managemenl.
Drew S. Days II1,
Assistant  Attorney  General,
Civil Rights Division, Depart-
ment of Justice.
WELDEN ROUGEAU,
Director, Office of Federal Con-
tract Compliance, Depariment
of Labor.
KENT A. PETERSON,
Acting Depuly Director,
Office of Revenue Sharing.

I. PURPOSE AND SCOPE

1. Q. What is the purpose of the
Guidelines?

A. The guidelines are designed to aid
in the achievement of our nation’s
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goal of equal employment opportunity
without dis¢rimination on the grounds
of race, color, sex, religion or national
origin. The Federal agencies have
adopted the Guidelines to provide a
uniform set of principles governing
use of employee selection procedures
which is consistent with applicable
legal standards and validation stand-
ards generally accepted by the psycho-
logical profession and which the Gov-
ernment will apply in the discharge of
its responsibilities.

2. Q. What is the basic principle of
the Guidelines?

A. A selection process which has an
adverse impact on the employment op-
portunities of members of a race,
color, religion, sex, or national origin
group (referred to as ‘“race, sex, and
ethnic group,” as defined in Section
16P) and thus disproportionately
screens them out is unlawfully dis-
criminatory unless the process or its
component procedures have been vali-
dated in accord with the Guidelines,
or the user otherwise justifies them in
accord with Federal law. See Sections
3 and 6.’ This principle was adopted by
the Supreme Court unanimously in
Griggs v. Duke Power Co., 401 U.S.
424, and was ratified and endorsed by
the Congress when it passed the Equal
Employment Opportunity Act of 1972,
which amended Title VII of the Civil
Rights Act of 1964.

3. Q. Who is covered by the Guide-
lines?

A. The Guidelines apply to private
and public employers, labor organiza-
tions, employment agencies, appren-
ticeship committees, licensing and cer-
tification boards (see Question 7), and
contractors or subcontractors, who are
covered by one or more of the follow-
ing provisions of Federal equal em-
ployment opportunity law: Title VII of
the Civil Rights Act of 1964, as amend-
ed by the Egual Employment Oppor-
tunity Act of 1972 (hereinafter Title
VII); Executive Order 11246, as
amended by Executive Orders 11375
and 12086 (hereinafter Executive
Order 11246); the State and Local
Fiscal Assistance Act of 1972, as
amended; Omnibus Crime Control and
Safe Streets Act of 1968, as amended;
and the Intergovernmental Personnel
Act of 1970, as amended. Thus, under
Title V11, the Guidelines apply to the
Federal Government with regard to

'Section references throughout these
questions and answers are Lo the sections of
the Uniform Guidelines on Employee Selec-
tion Procedures (herein referred to as
"Guidelines") that were published by the
Equal Employment Opportunity Commis-
sion, the Civil Service Commission, the De-
partment of Labor, and the Department of
Justice on Aug. 25, 1978, 43 FR 38290. The
Uniform Guidelines were adopted by the
Office of Revenue Sharing of the Depart-
ment of Treasury on September 11, 1978, 43
FR 40223.

RULES AND REGULATIONS

Federal employment. Through Title
VII they apply to most private em-
ployers who have 15 or moreé employ-
ees for 20 weeks or more a calendar
year, and to most employment agen-
cies, labor orgainzations and appren-
ticeship committees. They apply to
state and local governments which
employ 15 or more employees, or
which receive revenue sharing funds,
or which receive funds from the Law
Enforcement Assistance Administra-
tion to impose and strengthen law en-
forcement and criminal justice, or
which receive grants or other federal
assistance under a program which re-
quires maintenance of personnel
standards on a merit basis, They apply
through Executive Order 11246 to con-
tractors and subcontractors of the
Federal Government and to contrac-
tors and subcontractors under federal-
ly-assisted construction contracts.

4. Q. Are college placement officers
and similar organizations considered
to be users subject to the Guidelines?

A. Placement offices may or may not
be subject to the Guidelines depend-
ing on what services they offer. If a
placement office uses a selection pro-
cedure as a basis for any employment
decision, it is covered under the defini-
tion of "“user”. Section 16. For exam-
ple, if a placement office selects some
students for referral to an employer
but rejects others, it is covered. How-
ever, if the placement office refers all
interested students to an employer, it
is not covered, even though it may
offer office space and provision for in-
forming the students of job openings.
The Guidelines are intended to cover
all users of employee selection proce-
dures, including employment agencies,
who are subject to Federal equal em-
ployment opportunity law.

5. Q. Do the Guidelines apply only
to written tests?

A. No. They appiy to all selection
procedures used to make employment
decisions, including interviews, review
of experience or education from appli-
cation forms, work samples, physical
requirements, and evaluations of per-
formance, Sections 2B and 16Q, and
see Question 6.

6. Q. What practices are covered by
the Guidelines?

A. The Guidelines apply to employee
selection procedures which are used in
making employment decisions, such as
hiring, retention, promotion, transfer,
demotion, dismissal or referral. Sec-
tion 2B. Employee selection proce-
dures include job requirements (physi-
cal, education, experience), and evalu-
ation of applicants or candidates on
the basis of application forms, inter-
views, performance tests, paper and
pencil tests, performance in training
programs or probationary periods, and
any other procedures used to make an
employment decision whether admin-
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istered by the employer or by an em-
ployment agency. See Section 2B.

7. Q. Do the Guidelines apply to the
licensing and certification functions of
state and local governments?

A. The Guidelines apply to such
functions to the extent that they are
covered by Federal law. Section 2B.
The courts are divided on the issue of
such coverage. The Government has
taken the position that at least some
kinds of licensing and certification
which deny persons access to employ-
ment opportunity may be enjoined in
an action brought pursnant to Section
707 of the Civil Rights Act of 1964, as
amended.

8. Q. What is the relationship be-
tween Federal equal employment op-
portunity law, embodied in these
Guidelines, and State and Local gov-
ernment merit system laws or regula-
tions requiring rank ordering of candi-
dates and selection from a limited
number of the top candidates?

A. The Guidelines permit ranking
where the evidence of validity is suffi-
cient to support that method of use.
State or local laws which compel rank
ordering generally do so on the as-
sumption that the selection procedure
is valid. Thus, if there is adverse
impact and the validity evidence does
not adequately support that method
of use, proper interpretation of such a
state law would require validation
prior to ranking. Accordingly, there is
no necessary or inherent conflict be-
tween Federal law and State or local
laws of the kind deseribed.

Under the Supremacy Clause of the
Constitution (Art. VI, ClL. 2), however,
Federal law or valid regulation over-
rides any contrary provision of state
or local law. Thus, if there is any con-
flict, Federal equal opportunity law
prevails. For example, in Rosenfeld v.
So. Pacific Co., 444 F. 2d 1218 (9th
Cir., 1971), the court held invalid state
protective laws which prohibited the
employment of women in jobs entail-
ing long hours or heavy labor, because
the state laws were in conflict with
Title VII. Where a State or local offi-
c¢ial believes that there is a possible
conflict, the official may wish to con-
sult with the State Attorney General,
County or City attorney, or other
legal official to determine how to
comply with the law.

11, Apverse IMpPACT, THE BoTTOM LINE
AND AFFIRMATIVE ACTION

9. Q. Do the Guidelines reqguire that
only validated selection procedures be
used?

A. No. Although validation of selec-
tion procedures is desirable in person-
nel management, the Uniform Guide-
lines require users to produce evidence
of validity only when the selection
procedure adversely affects the oppor-
tunities of a race, sex, or ethnic group
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for hire, transfer, promotion, reten-
tion or other employment decision. If
there is no adverse impact, there is no
validation requirement under the
Guidelines. Sections 1B and 3A. See
also, Section GA.

10. Q. What is adverse impact?

A, Under the Guidelines adverse
impact is a substantially different rate
of selection in hiring, promotion or
other employment decision which
works to the disadvantage of members
of 2 race, sex or ethnie group. Sections
4D and 16B. See Questions 11 and 12,

11. Q. What is a substantially differ-
enl rate of selection?

A. The agencies have adopted a rule
of thumb under which they will gener-
ally consider a selection rate for any
race, sex, or ethnic group which is less
than four-fifths (4/5ths) or eighty per-
cent (80%) of the selection rate for the
group uxth the highest selection rate
as a substantially different rate of se-
lection. See Section 4D. This “4/5ths"”
or “80%" rule of thumb is not intend-
ed as a legal definition, but is a practi-
cal means of keeping the attention of
the enforcement agencies on serious
discrepancies in rates of hiring, pro-
motion and other selection decisions.

For example, if the hiring rate for
whiles other than Hispanics is 60%,
for American Indians 45%, for Hispan-
ics 487, and for Blacks 51%, and each
of these groups constitutes more than
2% of the labor force in the relevant
labor area (see Question 16), a com-
parison should be made of the selec-
tion rate for each group with that of
the highest group (whites). These
comparisons show the following
impact ragos: American Indians 45/60
or T5%. Hispanics 48/60 or 80%; and
Blacks 51/60 or 85%. Applying the 4/
5ths or 80% rule of thumb, on the
basis of the above information alone,
adverse impact is indicated for Ameri-
can Indians but not for Hispanics or
Blacks,

12. Q. How is adverse impact deter-
mined?

A Adverse impact is determined by a
four step process.

(1) ealeulate the rate of selection ror
each group (divide the number of per-
sons selected from a group by the
number of applicants from that
group).

(2) observe which group has the
highest selection rate.

(3) calculate the impact ratios, by
comparing the selection rate for each
group with that of the highest group
(divide the selection rate for a group
by the selection rate for the highest
group).

(4) observe whether the selection
rate for any group is substantially less
(iLe., usually less than 4/5ths or 80%)
than the selection rate for the highest
group. If it is, adverse impact is indi-
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cated in most circumstances. See Sec-
tion 4D.
For example:

Selection
rate Percent

Applicants
h hired

80 White 48 48/80 or 60%
QO BIEEK .. cvsverrrerrrravserssirmrses 12 12/40 or 30%

A comparison of the black selection
rate (30%) with the white selection
rate (60%) shows that the black rate is
30/60, or one-half (or 50%) of the
white rate. Since the one-half (50%) is
less than 4/5ths (80%) adverse impact
is usually indicated.

The determination of adverse impact
is not purely arithmetic however; and
other .factors may bg relevant. See,
Section 4D,

13. Q. Is adverse impact determined
on the basis of the overall selection
process or for the components in that
process?

A. Adverse impact is determined
first for the overall selection process
for each job. If the overall selection
process has an adverse Impact, the ad-
verse impact of the individual selec-
tion procedure should be analyzed.
For any selection procedures in the
process having an adverse impact
which the user continues to use in the
same manner, the user is expected to

have evidence of validity satisfying the-

Guidelines. Sections 4C and 5D. If
there is no adverse impact for the
overall selection process, in most cir-
cumstances there is no obligation
under the Guidelines to investigate ad-
verse impact for the components, or to
validate the selection procedures used
for that job. Section 4C. But see Ques-
tion 25.

14, Q. The Guidelines designate the
“total selection process™ as the initial
basis for determining the impact of se-
lection procedures. What is meant by
the “total selection process'?

A. The “total selection process"
refers to the combined effect of all se-
lection procedures leading to the final
employment decision such as hiring or
promoting. For example, appraisal of
candidates for administrative assistant
positions in an organization might in-
clude initial screening based upon an
application blank and interview, a
written test, a medical examination, a
background check, and a supervisor's
interview., These in combination are
the total selection process, Additional-
ly, where there is more than one route
to the particular kind of employment
decision, the total selection process en-
compasses the combined results of all
routes. For example, an employer may
select some applicants for a particular
kind of job through appropriate writ-
ten and performance tests. Others
may be selected through an internal
upward mobility program, on the basis

of successful performance in a directly
related trainee type of position. In
such a case, the impact of the total se-
lection process would be the combined
effect of both avenues of entry. st

15. Q. What is meant by the terms
“applicant” and “candidate’” as they
are used in the Uniform Guidelines?

A. The precise definition of the term
“applicant” depends upon the user's
recruitment and selection procedures.
The concept of an applicant is that of
a person who has indicated an interest
in being considered for hiring, promo-
tion, or other employment opportuni-
ties. This interest might be expressed
by completing an application form, or
might be expressed orally, depending
upon the employer's practice.

The term “candidate” has been in-
cluded to cover those situations where
the initial step by the user involves
consideration of current employees for
promotion, or training, or other em-
ployment opportunities, without invit-
ing applications. The procedure by
which persons are identified as candi-
dates is itself a selection procedure
under the Guidelines.

A person who voluntarily withdraws
formally or informally at any stage of
the seleetion process is no longer an
applicant or candidate for purposes of
computing adverse impact, Employ-
ment standards imposed by the user
which discourage disproportionately
applicants of a race, sex or ethnic,
group may, however, requite justifica-
tion. Records should be kept for per-
sons who were applicants or candi-
dates at any stage of the process.

16. Q. Should adverse impact deter-
minations be made for all groups re-
gardless of their size?

A. No. Section 15A(2) calls for
annual adverse impact determinations
to be made for each group which con-
stitutes either 2% or more of the total
labor force in the relevant labor area,
or 2% or more of the applicable work-
force. Thus, Impact determinations
should be made for any employment
decision for each group which consti-
tutes 29 or more of the labor force in
the relevant labor area. For hiring,
such determination should also be
made for groups which constitute
more than 2% of the applicants; and
for promotions, determinations should
also be made for those groups which
constitute at least 2% of the user's
workforee. There are record keeping
obligations for all groups, even those
which are less than 2%. See Question
86.

17. Q. In determining adverse
impact, do you compare the selection
rates for males and females, and
blacks and whites, or do you compare
selection rates for white males, white
females, black males and black fe-
males?
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A. The selection rates for males and
females are compared, and the selec-
tion rates for the race and ethnic
groups are compared with the selec-
tion rate of the race or ethnic group
with the highest selection rate. Neu-
tral and objective selection procedures
free of adverse impact against any
race, sex or ethnic group are unlikely
to have an impact against a subgroup.
Thus there is no obligation to make
comparisons for subgroups (e.g., white
male, white female, black male, black
female). However, there are obliga-
tions to keep records (see Question
87), and any apparent exclusion of a
subgroup may suggest the presence of
discrimination.

18. Q. Is it usually necessary to cal-
culate the statistical significance of
differences in selection rates when in-
vestigating the existence of adverse
impact?

A. No. Adverse impact is normally
indicated when one selection rate is
less than 80% of the other. The feder-
al enforcement agencies normally will
use only the 80% (%ths) rule of
thumb, except where large numbers of
selections are made. See Questions 20
and 22,

19. Q. Does the %ths rule of thumb
mean that the Guidelines will tolerate
up to 20% discrimination?

A. No. The *%ths rule of thumb
speaks only to the question of adverse
impact, and is not intended to resolve
the ultimate question of unlawful dis-
crimination. Regardless of the amount
of difference in selection rates, unlaw-
ful diserimination may be present, and
may be demonstrated through appro-
priate evidence. The %ths rule merely
establishes a numerical basis for draw-
ing an initial inference and for requir-
ing additional information.

With respect to adverse impact, the
Guidelines expressly state (section 4D)
that differences in selection rates of
less than 20% may still amount to ad-
verse impact where the differences are
significant in both statistical and prac-
tical terms. See Question 20. In the ab-
sence of differences which are large
enough to meet the +%ths rule of
thumb or a test of statistical signifi-
cance, there is no reason to assume
that the differences are reliable, or
that they are based upon anything
other than chance.

20. Q. Why is the %ths rule called a
rule of thumb?

A, Because it is not intended to be
controlling in all circumstances. If, for
the sake of illustration, we assume
that nationwide statistics show that
use of an arrest record would disquali-
fy 10% of all Hispanic persons but
only 4% of all whites other than His-
panic (hereafter non-Hispanic), the se-
lection rate for that selection proce-
dure is 90% for Hispanics and 96% for
non-Hispanics. Therefore, the % rule
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of thumb would not indicate the pres-
ence of adverse impact (90% is ap-
proximately 94% of 96%). But in this
example, the information is based
upon nationwide statistics, and the
sample is large enough to yield statis-
tically significant results, and the dif-
ference (Hispanics are 2% times as
likely to be disqualified as non-Hispan-
ics) is large enough to be practically
significant. Thus, in this example the
enforcement agencies would consider a
disqualification based on an arrest
record alone as having an adverse
impact. Likewise, in Gregory v. Litton
Industries, 472 F. 2d 631 (9th Cir.,
1972), the court held that the employ-
er violated Title VII by disqualifying
persons from employment solely on
the basis of an arrest record, where
that disqualification had an adverse
impact on blacks and was not shown to
be justified by business necessity.

On the other hand, a difference of
more than 20% in rates of selection
may not provide a basis for finding ad-
verse impact if the number of persons
selected is very small. For example, if
the employer selected three males and
one female from an applicant pool of
20 males and 10 females, the %ths rule
would indicate adverse impact (selec-
tion rate for women is 10%; for men
15%; '%s or 66%% is less than 80%),
yet the number of selections is too
small to warrant a determination of
adverse impact. In these circum-
stances, the enforcement agency
would not require validity evidence in
the absence of additional information
(such as selection rates for a longer
period of time) indicating adverse
impact. For recordkeeping require-
ments, see Section 15A(2)X¢) and Ques-
tions 84 and 85.

21. Q. Is evidence of adverse impact
sufficient to warrant a validity study
or an enforcement action where the
numbers involved are so small that it
is more likely than not that the differ-
ence could have occurred by chance?
For example:

Selection
Applicants  Not hired Hired rate percent
hired
80 White ..... 64 16 20
20 Black ...... 17 3 15
White Selection Rate. 20

Bilack Selection Rate
15 divided by 20=75% (which is less than 80%).

A. No. If the numbers of persons and
the difference in selection rates are so
small that it is likely that the differ-
ence could have occurred by chance,
the Federal agencies will not assume
the existence of adverse impact, in the
absence of other evidence. In this ex-
ample, the difference in selection rates
is too small, given the small number of
black applicants, to constitute adverse
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impact in the absence of other infor-
mation (see Section 4D). If only one
more black had been hired instead of a
white the selection rate for blacks
(20%) would be higher than that for
whites (18.7%). Generally, it is inap-
propriate to require validity evidence
or to take enforcement action where
the number of persons and the giffer-
ence in selection rates are so small
that the selection of one different
person for one job would shift the
result from adverse impact against one
group to a situation in which that
group has a higher selection rate than
the other group.

On the other hand, if a lower selec-
tion rate continued over a period of
time, so as to constitute a pattern,
then the lower selection rate would
constitute adverse impact, warranting
the need for validity evidence,

22. Q. Is it ever necessary to calcu-
late the statistical significance of dif-
ferences in selection rates to deter-
mine whether adverse impact exists?

A. Yes. Where large numbers of se-
lections are made, relatively small dif-
ferences in selection rates may never-
theless constitute adverse impact if
they are both statistically and practi-
cally significant. See Section 4D and
Question 20. For that reason, if there
is a small difference in selection rates
(one rate is more than 80% of the
other), but large numbers of selections
are involved, it would be appropriate
to calculate the statistical significance
of the difference in selection rates.

23. Q. When the %th rule of thumb
shows adverse impact, is there adverse
impact under the Guidelines?

A. There usually is adverse impact,
except where the number of persons
selected and the difference in selection
rates are very small. See Section 4D
and Questions 20 and 21.

24. Q. Why do the Guidelines rely
primarily upon the 9%ths rule of
thumb, rather than tests of statistical
significance?

A. Where the sample of persons se-
lected is not large, even a large real
difference between groups is likely not
to be confirmed by a test of statistical
significance (at the usual .05 level of
significance). For this reason, the
Guidelines do not rely primarily upon
a test of statistical significance, but
use the %ths rule of thumb as a prac-
tical and easy-to-administer measure
of whether differences in selection
rates are substantial. Many decisions
in day-to-day life are made without re-
liance upon a test of statistical signifi-
cance.

25. Q. Are there any circumstances
in which the employer should evaluate
components of a selection process,
even though the overall selection proc-
ess results in no adverse impact?

A, Yes, there are such circum-
stances: (1) Where the selection proce-
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dure {s a significant factor in the con-
tinuation of patterns of assignments
of Incumbent employees caused by
prior diseriminatory employment prac-
tices. Assume, for example, an employ-
er who traditionally hired blacks as
employees for the “laborer” depart-
ment. in a manufacturing plant, and
traditionally hired only whites as
skilled craftsmen. Assume further that
the employer in 1962 began to use a
written examination not supported by
a validity study to screen incumbent
employees who sought to enter the ap-
prenticeship program for skilled craft
jobs. The employer stopped making
racial assignments in 1972, Assume
further that for the last four years,
there have been special recruitment
efforts aimed at recent black high
school graduates and that the selec-
tion process, which includes the writ-
ten examination, has resulted in the
selection of black applicants for ap-
prenticeship in approximately the
same rates as white applicants.

In those circumstances, if the writ-
ten examination had an adverse
impact, its use would tend to keep in-
cumbent black employees in the labor-
er department, and deny them entry
to apprenticeship programs, For that
reason, the enforcement agencies
would expect the user to evaluate the
impact of the written examination,
and to have validity evidence for the
use of the written examination if it
has an adverse impact.

(2) Where the weight of court deci-
sions or administrative interpretations
holds that a specific selection proce-
dure is not job related in similar cir-
cnmstances.

For example, courts have held that
because an arrest is not a determina-
tion of guilt, an applicant’s arrest
record by itself does not indicate in-
ability to perform a job consistent
with the trustworthy and efficient op-
eration of a business. Yet a no arrest
record requirement has a nationwide
adverse impact on some minority
groups. Thus, an employer who re-
fuses to hire applicants solely on the
basis of an arrest record is on notice
that this policy may be found to be
discriminatory. Gregory v, Litton In-
dustries, 472 F. 2d 631 (9th Cir., 1972)
(excluding persons from employment
solely on the basis of arrests, which
has an adverse impact, held to violate
Title VII), Similarly, a minimum
height requirement disproportionately
disqualifies women and some national
origin groups, and has been held not
to be job related in a number of cases.
For example, in Dothard v. Rawlinson,
433 U.S. 321 (1977, the Court held
that height and weight requirements
not shown to be job related were viola-
tive of Title VII. Thus an employer
using a minimum height requirement
should have evidence of its validity.
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(3) In addition, there may be other
circumstances in which an enforce-
ment agency may decide to request an
employer to evaluate components of a
selection process, but such circums-
stances would clearly be unusual. Any
such decision will be made only at a
high level in the agency. Investigators
and compliance officers are not au-
thorized to make this decision.

26. Q. Does the bottom line concept
of Section 4C apply to the administra-
tive processing of charges of discrimi-
nation filed with an issuing agency, al-
leging that a specific selection proce-
dure is discriminatory?

A. No. The bottom line concept ap-
plies only to enforcement actions as
defined in Section 16 of the Guide-
lines. Enforcement actions include
only court enforcement actions and
other similar proceedings as defined in
Section 161. The EEOC administrative
processsing of charges of discrimina-
tion (investigation, finding of reason-
able cause/no cause, and conciliation)
required by Section T06(b) of Title VII
are specifically exempted from the
bottom line concept by the definition
of an enforcement action. The bottom
line concept is a result of a decision by
the various enforcement agencies that,
as a matter of prosecutorial discretion,
they will devote their limited enforce-
ment resources to the most serious of-
fenders of equal employment opportu-
nity laws, Since the concept i{s not a
rule of law, it does not affect the dis-
charge by the EEOC of its statutory
responsibilities to investigate charges
of discrimination, render an adminis-
trative finding on its investigation, and
engage in voluntary conciliation ef-
forts. Similarly, with respect to the
other issuing agencies, the boftom line
concept applies not to the processing
of individual charges, but to the initi-
ation of enforcement action.

27. Q. An employer uses one test or
other selection procedure to select per-
sons for a number of different jobs.
Applicants are given the test, and the
successful applicants are then referred
to different departments and positions
on the basis of openings available and
their interests. The Guidelines appear
to require assessment of adverse
impact on a job-by-job basis (Section
156A(2)a)). Is there some way to show
that the test as a whole does not have
adverse impact even though the pro-
portions of members of each race, sex
or ethnic group assigned to different
jobs may vary?

A. Yes, in some circumstances. The
Guidelines require evidence of validity
only for those selection procedures
which have an adverse impact, and
which are part of a selection process
which has an adverse impact. If the
test is administered and used in the
same fashion for a variety of jobs, the
impact of that test can be assessed in

the aggregate, The records showing
the results of the test, and the total
number of persons selected, generally
would be sufficient to show the impact
of the test. If the test has no adverse
impact, it need not be validated.

But the absence of adverse impact of
the test in the aggregate does not end
the inquiry. For there may be discrim-
ination or adverse impact in the as-
signment of individuals to, or in the
selection of persons for, particular
jobs. The Guidelines call for records to
be kept and determinations of adverse
impact to be made of the overall selec-
tion process on a job by job basis.
Thus, if there is adverse impact in the
assignment or selection procedures for
a job even though there is no adverse
impact from the test, the user should
eliminate the adverse impact from the
assignment procedure or justify the
assignment procedure.

28. Q. The Uniform Guidelines apply
to the requirements of Federal law
prohibiting employment practices
which diseriminate on the grounds of
race, color, religion, sex or national
origin. However, records are required
to be kept only by sex and by specified
race and ethnic groups. How can ad-
verse impact be determined for reli-
gious groups and for national origin
groups other than those specified in
Section 4B of the Guidelines?

A. The groups for which records are
required to be maintained are the
groups for which there is extensive
evidence of continuing discriminatory
practices. This limitation is designed
in part to minimize the burden on em-
ployers for recordkeeping which may
not be needed.

For groups for which records are not
required, the person(s) complaining
may obtain information from the em-
ployer or others (voluntarily or
through legal process) to show that
adverse impact has taken place. When
that has been done, the various provi-
sions of the Uniform Guidelines are
fully applicable.

Whether or not there is adverse
impact, Federal equal employment op-
portunity law prohibits any deliberate
discrimination or disparate treatment
on grounds of religion or national
origin, as well as on grounds of sex,
color, or race.

Whenever “ethnic" is used in the
Guidelines or in these Questions and
Answers, it is intended to include na-
tional origin and religion, as set forth
in the statutes, executive orders, and
regulations prohibiting discrimination.
See Section 18P,

29. Q. What is the relationship be-
tween affirmative action and the re-
quirements of the Uniform Guide-
lines?

A. The two subjects are different, al-
though related. Compliance with the
Guidelines does not relieve users of
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their affirmative action obligations, in-
cluding those of Federal contractors
and subcontractors under Executive
Order 11246. Section 13.

- The Guidelines encourage the devel-
opment and effective implementation
of affirmative action plans or pro-
grams in two ways. First, in determin-
ing whether to institute action against
a user on the basis of a selection pro-
cedure which has adverse impact and
which has not been validated, the en-
forcement agency will take into ac-
count the general equal employment
opportunity posture of the user with
respect to the job classifications for
which the procedure is used and the
progress which has been made in car-
rying out any affirmative action pro-
gram. Section 4E, If the user has dem-
onstrated over a substantial period of
time that it is in fact appropriately
utilizing in the job or group of jobs in
question the available race, sex or
ethnic groups in the relevant labor
force, the enforcement agency will
generally exercise its discretion by not
Initiating enforcement proceedings
based on adverse impact in relation to
the applicant flow. Second, nothing in
the Guidelines is intended to preclude
the use of selection procedures, con-
sistent with Federal law, which assist
in the achievement of affirmative
action objectives. Section 13A. Sce
also, Questions 30 and 31.

30. Q. When may a user be race, sex
or ethnic-conscious?

A. The Guidelines recognize that af-
firmative action programs may be
race, sex or ethnic conscious in appro-
priate circumstances, (See Sections 4E
and 13; See also Section 17, Appendix).
In addition to obligatory affirmative
action programs (See Question 29), the
Guidelines encourage the adoption of
voluntary affirmative action programs.
Users choosing to engage in voluntary
affirmative action are referred to
EEOC's Guidelines on Affirmative
Action (44 F.R. 4422, January 19,
1979), A user may justifiably be race,
sex or ethnic-conscious in circum-
stances where it has reason to believe
that qualified persons of specified
race, sex or ethnicity have been or
may be subject to the exclusionary ef-
fects of its selection procedures or
other employment practices in its
work force or particular jobs therein.
In establishing long and short range
goals, the employer may use the race,
sex, or ethnic classification as the
basis for such goals (Section 17(3) (a)),

In establishing a recruiting program,
the employer may direct its recruiting
activities to locations or institutions
which have a high proportion of the
race, sex, or ethnic group which has
been excluded or underutilized (sec-
tion 17(3) (b)). In establishing the pool
of qualified persons from which final
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selections are to be made, the employ-
er may take reasonable steps to assure
that members of the excluded or un-
derutilized race, sex, or ethnic group
are included in the pool (Section 17(3)
e).

Similarly, the employer may be race,
sex or ethnic-conscious in determining
what changes should be implemented
if the objectives of the programs are
not being met (Section 17(3) (g)).

Even apart from affirmative actidn
programs a user may be race, sex or
ethnic-conscious in taking appropriate
and lawful measures to eliminate ad-
verse impact from selection procedures
(Section 6A).

31. Q. Section 6A authorizes the use
of alternative selection procedures to
eliminate adverse impact, but does not
appear to address the issue of validity.
Thus, the use of alternative selection
procedures without adverse impact
seems (o be presented as an option in
lieu of validation. Is that its intent?

A. Yes. Under Federal equal employ-
ment opportunity law the use of any
selection procedure which has an ad-
verse impact on any race, sex or ethnic
group.is discriminatory unless the pro-
cedure has been properly validated, or
the use of the procedure is otherwise
justified under Federal law. Griggs v.
Duke Power Co., 401 U.S. 424 (1971):
Section 3A. If a selection procedure
has an adverse impact, therefore, Fed-
eral equal employment opportunity
law authorizes the user to choose
lawful alternative procedures which
eliminate the adverse impact rather
than demonstrating the validity of the
original selection procedure,

Many users, while wishing to vali-
date all of their selection procedures,
are not able to conduct the validity

studies immediately. Such users have *

the option of choosing alternative
techniques which eliminate adverse
impact, with a view to providing a
basis for determining subsequently
which selection procedures are valid
and have as little adverse impact as
possible.

Apart from Federal equal employ-
ment opportunity law, employers have
economic Incentives to use properly
validated selection procedures. Noth-
ing in Section 6A should be interpret-
ed as discouraging the use of properly
validated selection procedures; but
Federal equal employment opportuni-
ty law does not require validity studies
to be conducted unless there is adverse
impact. See Section 2C.

IIl. GENERAL QUESTIONS CONCERNING
Vavmorry AND THE USE OF SELECTION
PROCEDURES

32. Q. What is “validation” accord-
ing to the Uniform Guidelines?

A, Validation is the demonstration
of the job relatedness of a selection
procedure, The Uniform Guidelines
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recognize the same three validity
strategies recognized by the American
Psychological Association:

(1) Criterion-related validity—a sta-
tistical demonstration of a relation-
ship between scores on a selection pro-
cedure and job performance of a
sample of workers.

(2) Content validity—a demonstra-
tion that the content of a selection
procedure is representative of impor-
tant aspects of performance on the
job.

(3) Construct validity—a demonstra-
tion that (a) a selection procedure
measures a construct (something be-
lieved to be an underlying human trait
or characteristie, such as honesty) and
(b) the construct is important for suc-
cessful job performance.

33. Q. What is the typical process by
which validity studies are reviewed by
an enforcement agency?

A. The validity study is normally re-
quested by an enforcement officer
during the course of a review. The of-
ficer will first determine whether the
user’s data show that the overall selec-
tion process has an adverse impact,
and if so, which component seleetion
procedures have an adverse impact.
See Section 15A(3). The officer will
then ask for the evidence of valldity
for each procedure which has an ad-
verse impact. See Sections 15B, C, and
D. This validity evidence will be re-
ferred to appropriate personnel for
review. Agency findings will then be
communicated to the user.

34. Q. Can a user send its validity
evidence to an enforcement agency
before a review, so as to assure its va-
lidity?

A. No. Enforcement agencies will not
review validity reports except in the
context of investigations or reviews.
Even in those circumstances, valldity
evidence will not be reviewed without
evidence of how the selection proce-
dure is used and what impact its use
has on various race, sex, and ethnic
groups.

35. Q. May reports of validity pre-
pared by publishers of commercial
tests and printed in test manuals or
other literature be helpful in meeting
the Guidelines?

A. They may be. However, it is the
user's responsibility to determine that
the validity evidence is adequate to
meet the Guidelines. See Section 7.
and Questions 43 and 66. Users should
not use selection procedures which are
likely to bave an adverse impact with-
out reviewing the evidence of validity
to make sure that the standards of the
Guidelines are met.

The following questions and answers
(36-81) assume that a selection proce-
dure has an adverse impact and is part
of a selection process that has an ad-
verse impact.
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36. Q. How can users justify contin-
ued use of a procedure on a basis other
than validity?

A. Normally, the method of justify-
ing selection procedures with an ad-
verse impact and the method to which
the Guidelines are primarily ad-
dressed, is validation. The method of
justification of a procedure by means
other than validity is one to which the
Guidelines are not addressed. See Sec-
tion 6B. In Griggs v. Duke Power Co.,
401 U.S. 424, the Supreme Courtl indi-
cated that the burden on the user was
a heavy one, but that the selection
procedure could be used if there was a
“business necessity” for its continued
use; therefore, the Federal agencies
will consider evidence that a selection
procedure is necessary for the safe and
efficient operation of a business to jus-
tify continued use of a selection proce-
dure.

37. Q. Is the demonstration of a ra-
tional relationship (as that term is
used in constitutional law) between a
selection procedure and the job suffi-
cient to meet the validation require-
ments of the Guidelines?

A, No. The Supreme Court in Wash-
ington v. Davis, 426 U.S. 229 (1976)
stated that different standards would
be applied to employment discrimina-
tion allegations arising under the Con-
stitution than would be applied to em-
ployment discrimination allegations
arising under Title VII. The Davis
case arose under the Constitution, and
no Title VII violation was alleged. The
Court applied a traditional constitu-
tional law standard of “rational rela-
tionship” and said that it would defer
to the “seemingly reasonable acts of
administrators and executives.” How-
ever, it went on to point out that
under Title VII, the appropriate
standard would still be an affirmative
demonstration of the relationship be-
tween the selection procedure and
measures of job performance by
means of accepted procedures of vali-
dation and it would be an “insufficient
response to demonstrate some rational
basis” for a selection procedure having
an adverse impact. Thus, the mere
demonstration of a rational relation-
ship between a selection procedure
and the job does not meet the require-
ment of Title VII of the Civil Rights,
Act of 1964, or of Executive Order
11246, or the State and Local Fiscal
Assistance Act of 1972, as amended
(the revenue sharing act) or the Omni-
bus Crime Control and Safe Streets
Act of 1968, as amended, and will not
meet the requirements of these Guide-
lines for a validity study. The three
validity strategies called for by these
Guidelines all require evidence that
the selection procedure is related to
successful performance on the job.
That evidence may be obtained
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through local validation or through
validity studies done elsewhere,

38. Q. Can a user rely upon written
or oral assertions of validity instead of
evidence of validity?

A. No. If a2 user's selection proce-
dures have an adverse impact, the user
is expected to produce evidence of the
validity of the procedures as they are
used. Thus, the unsupported assertion
by anyone, including representatives
of the Federal government or State
Employment Services, that a test bat-
tery or other selection procedure has
been validated is not sufficient to sat-
isfy the Guidelines.

39, Q. Are there any formal require-

ments imposed by these Guidelines as °

to who is allowed to perform a validity
study?

A. No. A validity study is judged on
its own merits, and may be performed
by any person competent to apply the
principles of validity research, includ-
ing a member of the user’s staff or a
consultant, However, it is the user’s re-
sponsibility to see that the study
meets validity provisions of the Guide-
lines, which are based upon profes-
sionally accepted standards. See Ques-
tion 42.

40. Q. What is the relationship be-
tween the validation provisions of the
Guidelines and other siatements of
psychological principles, such as the
Standards jor Educalional and PSy-
chological Tests, published by the
American Psychological Association
(Wash., D.C., 1974) (hereinafter
“American Psychological Association
Standards™)?

A. The validation provisions of the
Guidelines are designed to be consist-
ent with the generally accepted stand-
ards of the psychological profession.
These Guidelines also interpret Feder-
al equal employment opportunity law,
and embody some policy determina-
tions of an administrative nature, To
the extent that there may be differ-
ences between particular provisions of
the Guidelines and expressions of vali-
dation principles found elsewhere, the
Guidelines will be given precedence by
the enforcement agencies.

41. Q. When should a validity study
be carried out?

A. When a selection procedure has
adverse Impact on any race, sex or
ethnic group, the Guidelines generally
call for a validity study or the elimina-
tion of adverse impact. See Sections
3A and 6, and Questions 9, 31, and 36.
If a selection procedure has adverse
impact, its use in making employment
decisions without adequate evidence of
validity would be inconsistent with the
Guidelines. Users who choose to con-
tinue the use of a selection procedure
with an adverse impact until the pro-
cedure is challenged increase the risk
that they will be found to be engaged
in discriminatory practices and will be

liable for back pay awards, plaintifis’
attorneys’ fees, loss of Federal con-
tracts, subcontracts or grants, and the
like. Validation studies begun on the
eve of litigation have seldom been
found to be adequate. Users who
choose to validate selection procedures
should consider the potential benefit
from having a validation study com-
pleted or well underway before the
procedures are administered for use in
employment decisions.

42, Q. Where can a user obtain pro-
fessional advice concerning validation
of selection procedures?

A. Many industrial and personnel
psychologists validate selection proce-
dures, review published evidence of va-
lidity and make recommendations
with respect to the use of selection
procedures. Many of these individuals
are members or fellows of Division 14
(Industrial and Organizational Psy-
chology) or Division 5 (Evaluation and
Measurement) of the American Psy-
chological Association. They can be
identified in the membership directory
of that organization. A high level of
qualification is represented by a diplo-
ma in Industrial Psychology awarded
by the American Board of Professional
Psychology.

Individuals with the necessary com-
petence may come from a variety of
backgrounds., The primary qualifica-
tion is pertinent training and experi-
ence in the conduet of validation re-
search.

Industrial psychologists and other
persons competent in the field may be
found as faculty members in colleges
and universities (normally in the de-
partments of psychology or business
administration) or working as individ-
ual consultants or as members of a
consulting organization.

Not all psychologists have the neces-
sary expertise. States have boards
which license and certify psycholo-
gists, but not generally in a specialty
such as industrial psychology. Howev-
er, State psychological associations
may be a source of information as to
individuals qualified to conduct valida-
tion studies. Addresses of State psy-
chological associations or other
sources of information may be ob-
tained from the American Psychologi-
cal Association, 1200 Seventeenth
Street, NW., Washington, D.C. 20036.

43. Q. Can a selection procedure be a
valid predictor of performance on a
job in a certain location and be invalid
for predicting success on a different
job or the same job in a different loca-
tion?

A. Yes. Because of differences in
work behaviors, criterion measures,
study samples or other factors, a selec-
tion procedure found to have valldity
in one situation does not necessarily

. have validity in different circum-

stances. Conversely, a selection proce-
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dure not found to have validity in one
situation may have validity in differ-
ent circumstances. For these reasons,
the Guidelines requires that certain
standards be, satisfied before a user
may rely upon findings of validity in
another situation. Section 7 and Sec-
tion 14D. See also, Question 68, Coop-
erative and multi-unit studies are how-
ever encouraged, and, when those
standards of the Guidelines are satis-
fied, validity evidence specific to each
location is not required. See Section
7C and Section 8.

44, Q. Is the user of a selection pro-
cedure required to develop the proce-
dure?

A. No. A selection procedure devel-
oped elsewhere may be used. However,
the user has the obligation to show
that its use for the particular job is
consistent with the Guidelines, Se
Section T, o

45. Q. Do the Guidelines permit
users to engage in cooperative efforts
to meet the Guidelines?

A. Yes. The Guidelines not only
permit but encourage such efforts.
Where users have participated in a co-
operative study which meets the vali-
dation standards of these Guidelines
and proper account has been taken of
variables which might affect the appli-
cability of the study to specific users,
validity evidence specific to each user
will not be required. Section 8.

46. Q. Must the same method for
validation be used for all parts of a se-
lection process?

A. No. For example, where a selec-
tion process includes both a physical
performance test and an interview, the
physical test might be supported on
the basis of content validity, and the
interview on the basis of a criterion-re-
lated study.

47. Q. Is a showing of validity suffi-
cient to assure the lawfulness of the
use of a selection procedure?

A. No. The use of the selection pro-
cedure must be consistent with the va-
lidity evidence. For example, if a re-
search study shows only that, at a
given passing score the test satisfacto-
rily screens out probable failures, the
study would not justify the use of sub-
stantially different passing scores, or
of ranked lists of those who passed.
See Section 5G. Similarly, if the re-
search shows that a battery is valid
when a particular set of weights is
used, the weights actually used must
conform to those that were estab-
lished by the research.

48, Q. Do the Guidelines call for a
user to consider and investigate alter-
native seleetion procedures when con-
ducting a validity study?

A, Yes. The Guidelines call for a
user, when conducting a validity
study, to make a reasonable effort to
become aware of suitable alternative
selection procedures and metheds of
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use which have as little adverse impact
as possible, and to investigate those
which are suitable, Section 3B.

An alternative procedure may not
previously have been used by the user
for the job in question and may not
have been extensively used elsewhere,
Accordingly, the preliminary determi-
nation of the suitability of the alter-
native selection procedure for the user
and job in question may have to be
made on the basis of incomplete infor-
mation. If on the basis of the evidence
available, the user determines that the
alternative selection procedure is
likely to meet its legitimate needs, and
is likely to have less adverse impact
than the existing selection procedure,
the alternative should be investigated
further as a part of the valldity study.
The extent of the Investigation should
be reasonable, Thus, the investigation
should continue until the user has rea-
sonably concluded that the alternative
is not useful or not suitable, or until a
study of its validity has been compiet-
ed. Once the full validity study has
been completed, including the evi-
dence concerning the alternative pro-
cedure, the user sheould evaluate the
results of the study to determine
which procedure should be used. See
Section 3B and Question 50,

49. Q. Do the Guidelines call for a
user confinually to investigate “suit-
able alfernative selection procedures
and suifable alternative methods of
using the selection procedure which
have as little adverse impact as possi-
ble"'?

A, No. There is no requirement for
continual investigation. A reasonable
investigation of alternatives is called
for by the Guidelines as a part of any
validity study. Once the study is com-
plete and validity has been found,
however, there is generally no obliga-
tion to conduct further investigations,
until such time as a new study is called
for. See, Sections 3B and 5K. If a gov-
ernment agency, complainant, civil
rights organization or other person
having a legitimate interest shows
such a user an alternative procedure
with less adverse impact and with sub-
stantial evidence of validity for the
same job in similar circumstances, the
user is obliged to investigate only the
particular procedure which has been
presented. Section 3B.

50. Q. In what circumstances do the
Guidelines call for the use of an alter-
native selection procedure or an alter-
native method of using the procedure?

A. The alternafive selection proce-
dure (or method of use) should be
used when I{ has less adverse impact
and when the evidence shows that its
validity is substantially the same or
greater for the same job in similar cir-
cumstances. Thus, if under the origi-
nal selection procedure the selection
rate for black applicants was only one
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half (50 percent) that of the selection
rate for white applicants, whereas
under the alternative selection proce-
dure the selection rate for blacks is
two-thirds (87 percent) that of white
applicants, the new alternative selec-
tion procedure should be used when
the evidence shows substantially the
same or greater validity for the alter-
native than for the original procedure,
The same principles apply to a new
user who is deciding what selection
procedure to institute.

51. Q. What are the factors to be
considered In determining whether the
validity for one procedure is substan-
tially the same as or greater than that
of another procedure?

A. In the case of a criterion-related
validity study, the factors ¥nclude the
importance of the criteria for which
significant relationships are found,
the magnitude of the relationship be-
tween selection procedure scores and
criterion measures, and the size and
composition of the samples used. For
content validity, the strength of valid-
ity evidence would depend upon the
propertion of eritical and/or impor-
tant job behaviors measured, and the
extent to which the selection proce-
dure resembles actual work samples or
work behaviors. Where selection pro-
cedures have been validated by differ-
ent strategies, or by construct validity,
the determination should be made on
a case by case basis.

52. Q. The Guidelines require consid-
eration of alternative procedures and
alternative methods of use, in light of
the evidence of validity and utility and
the degree of adverse impaect of the
procedure. How can a user know that
any selection procedure with an ad-
verse impact is lawful?

A. The Uniform Guidelines (Section
5G) expressiy permit the use of a pro-
cedure in a manner supported by the
evidence of validity and utility, even if
anothér method of use has a lesser ad-
verse impact, With respect to consider-
ation of alternative selection proce-
dures, if the user made a reasonable
effort to become aware of alternative
procedures, has considered them and
Investigated those which appear suit-
able as a part of the validity study.
and has shown validity for a proce-
dure, the user has complled with the
Uniform Guidelines. The burden is
then on the person challenging the
procedure to show that there is an-
other procedure with better or sub-
stantially equal validity which will ac-
complish the same legitimate business
purposes with less adverse impact. Sec-
tion 3B, See also, Albemarle Paper Co.
V. Moody, 422 U.S. 405. '

53. Q. Are the Guidelines consistent
with the decision of the Supreme
Court In Furnco Construction Corp. v.
Waters, — U.S. —, 98 S. Ct. 2943
(1978) where the Court stated: ‘““Title
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VII * * * does not impose a duty to
adopt a hiring procedure that maxi-
mizes hiring of minority employees.”

A. Yes. The quoted statement in
Furnco v. Walers was made on a
record where there was no adverse
impact in the hiring process, no differ-
ent treatment, no intentional discrimi-
nation, and no contractual obligations
under E.O. 11246. Section 3B of the
Guidelines is predicated upon a find-
ing of adverse impact. Section 3B indi-
cates that, when two or more selection
procedures are available which serve a
legitimate business purpose with sub-
stantially equal validity, the user
should use the one which has been
demonstrated to have the lesser ad-
verse impact. Part V of the Overview
of the Uniform Guidelines, in elabo-
rating on this principle, states; ‘Feder-
al equal employment opportunity law
has added a requirement to the proe-
ess of validation. In conducting a vali-
dation study, the employer should
consider available alternatives which
will achleve its legitimate purpose
with lesser adverse impact.”

‘Section 3B of the Guidelines is based
on the principle enunciated in the Su-
preme Court decision in Albermarle
Paper Co. v. Moody, 422 U.S. 405
(1975) that, even where job related-
ness has been proven, the availability
of other tests or selection devices
which would also serve the employer's
legitimate interest in “efficient and
trustworthy workmanship' without a
similarly undesirable racial effect
would be evidence that the employer
was using its tests merely as a pretext
for discrimination.

Where adverse impact still exists,
even though the selection procedure
has been validated, there continues to
be an obligation to consider alterna-
tive procedures which reduce or
remove that adverse impact if an op-
portunity presents itself to do so with-
out sacrificing validity, Where there is
no adverse impact, the Furnco princi-
ple rather than the Albermarle princi-
ple is applicable.

IV. TECHNICAL STANDARDS

54. Q. How does a user choose which
validation strategy to use?

A. A user should select a validation
strategy or strategies which are (1) ap-
propriate for the type of selection pro-
cedure, the job, and the employment
situation, and (2) technically and ad-
ministratively feasible, Whatever
method of validation is used, the basic
logie is one of prediction; that is, the
presumption that level of performance
on the selection procedure will, on the
average, be indicative of level of per-
formance on the job after selection.
Thus, a criterion-related study, par-
ticularly a predictive one, is often re-
garded as the closest to such an ideal.

RULES AND REGULATIONS

See American Psychological Associ-
ation Standards, pp. 26-27.

Key conditions for a criterion-relat-
ed study are a substantial number of
individuals for inclusion in the study,
and a considerable range of perform-
ance on the selection and criterion
measures. In addition, reliable and
valid measures of job performance
should be available, or capable of
being deveioped. Section 14B(1).
Where such circumstances exist, a
user should consider use of the crite-
rion-related strategy.

Content validity is appropriate
where it is technically and administra-
tively feasible to develop work samples
or measures of operationzally defined
skills, knowledges, or abilities which
are a necessary prerequisite to observ-
able work behaviors. Content validity
is. not appropriate for demonstrating
the validity of tests of mental process-
es or aptitudes or characteristics; and
is not appropriate for knowledges,
skills or abilities which an employee
will be expected to learn on the job.
Section 14C(1)

The application of a construct valid-
ity strategy to support employee selec-
tion procedures is newer and less de-
veloped than criterion-related or con-
tent validity strategies. Continuing re-
search may result in construct validity
becoming more widely used. Because
construct validity represents a gener-
alization of findings, one situation in
which construct validity might hold
particular promise is that where it is
desirable to use the same selection
procedures for a variety of jobs. An
overriding consideration in whether or
not to consider construct validation is
the availability of an individual with a
high level of expertise in this field.

In some situations only one kind of
validation study is likely to be appro-
priate. More than one strategy may be
possible in other circumstances, in
which case administrative consider-
ations such as time and expense may
be decisive. A combination of ap-
proaches may be feasible and desir-
able.

55. Q. Why do the Guidelines recog-
nize only content, construct and crite-
rion-related validity?

A, These three validation strategies
are recognized in the Guidelines since
they represent the current profession-
al consensus. If the professional
commmunity recognizes new strategies
or substantial modifications of exist-
ing strategies, they will be considered
and, if necessary, changes will be made
in the Guidelines, Section 5A,

56. Q. Why don't the Uniform
Guidelines state a preference for crite-
rion-related validity over content or
construct validity?

A. Generally accepted principles of
the psychological profession support
the use of criterion-related, content or

construct validity strategies as appro-
priate. American Psychological Associ-
ation Standards, E, pp. 25-26. This use
was recognized by the supreme Court
in Washington v. Davis, 428 U.S. 229,
247, fn. 13. Because the Guidelines de-
seribe the conditions' under which
each validity strategy is inappropriate,
there is no reason to state a general
preference for any one validity strat-
egy.

57. Q. Are the Guidelines intended
to restrict the development of new
testing strategies, psychological the-
ories, methods of job analysis or statis-
tical techniques?

A. No. The Guidelines are concerned
with the valldity and fairmess of selec-
tion procedures used in making em-
ployment decisions, and are not in-
tended to limit research and new de-
velopments, See Question 55.

_58. Q. Is a full job analysis necessary
for all validity studies?

A. It is required for all content and
construct studies, but not for all crite-
rion-related studies. See Sections 14A
and 14B(2). Measures of the results or
outcomes of work behaviors such as
production rate or error rate may be
used without a full job analysis where
a review of information about the job
shows that these criteria are impor-
tant to the employment situation of
the user, Similarly, measures such as
absenteeism, tardiness or turnover
may be used without a full job analy-
sis if these behaviors are shown by a
review of information about the job to
be important in the specific situation.
A rating of overall job performance
may be used without a full job analy-
sis only if the user can demonstrate its
appropriateness for the specific job
and employment situation through a
study of the job. The Supreme Court
held in Albemarle Paper Co. v. Moody,
422 U.S. 405 (1975), that measures of
overall job performance should be
carefully developed and their use
should be standardized and controlled.

59. Q. Section 5J on interim use re-
quires the user to have available sub-
stantial evidence of validity. What
does this mean?

A. For purposes of compliance with
5J, “substantial evidence’ means evi-
dence which may not meet all the vali-
dation requirements of the Guidelines
but which raises a strong inference
that validity pursuan{ to these stand-
ards will soon be shown. Section 5J is
based on the proposition that it would
not be an appropriate allocation of
Federal resources to bring enforce-
ment proceedings against a user who
would soon be able to satisfy fully the
standards of the Guidelines. For ex-
ample, a criterion-related study may
have produced evidence which meets
almost all of the requirements of the
Guidelines with the exception that
the gathering of the data of test fair-
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ness is still in progress and the fair-
ness study has not yet produced re-
sults. If the correlation coefficient for
the group as a whole permits the
strong inference that the selection
‘procedure is valid, then the selection
procedure may be used on an interim
basis pending the completion of the
fairness study.

60. Q. What are the potential conse-
quences to a user when a selection pro-
cedure is used on an interm basis?

A, The fact that the Guidelines
permit interim use of a selection pro-
cedure under some conditions does not
immunize the user from liability for
back pay, attorney fees and the like,
should use of the selection procedure
later be found to be in violation of the
Guidelines. Section 5J. For this
reason, users should take steps to
come into full compliance with the
Guidelines as soon as possible. It is
also appropriate for users to consider
ways of minimizing adverse impact
during the period of interim use.

61. Q. Must provisions for retesting
be allowed for job-knowledge tests,
where knowledge of the test content
would assist in scoring well on it the
second time?

A, The primary intent of the provi-
sion for retesting is that an applicant
who was not selected should be given
another chance. Particularly in the
case of job-knowledge tests, security
precautions may preclude retesting
with the same test after a short time.
However, the opportunity for retesting
should be provided for the same job at
a later time, when the applicant may
have acquired more of the relevant job
knowledges,

62 Q. Under what circumstances
may a selection procedure be used for
ranking?

A. Criterion-related and construct
validity strategies are essentially em-
pirical, statistical processes showing a
relationship between performance on
the selection procedure and perform-
ance on the job. To justify ranking
under such validity strategies, there-
fore, the user need show mathematical
support for the proposition that per-
sons who receive higher scores on the
procedure are likely to perform better
on the job.

Content validity, on the other hand.
is primarily a judgmental process con-
cerned with the adequacy of the selec-
tion procedure as a sample of the work
behaviors. Use of a selection procedure
on a ranking basis may be supported
by content validity if there is evidence
from job analysis or other empirical
data that what is measured by the se-
lection procedure is associated with
differences in levels of job perform-
ance. Section 14C(9); see also Section
5G,

Any conclusion that a content vali-
dated procedure is appropriate for
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ranking must rest on an inference that
higher scores on the procedure are re-
lated to better job performance. The
more closely and completely the selec-
tion procedure approximates the im-
portant work behaviors, the easier it is
to make such an inference, Evidence
that better performance on the proce-
dure is related to greater productivity
or to performance of behaviors of
greater difficulty may also support
such an inference.

Where the content and context of
the selection procedure are unlike
those of the job, as, for example, in
many paper-and-pencil job knowledge
tests, it is difficult to infer an associ-
ation between levels of performance
on the procedure and on the job. To
support a test of job knowledge on a
content validity basis, there must be
evidence of a specific tie-in between
each item of knowledge tested and one
or more work behaviors. See Question
79. To justify use of such a test for
ranking, it would also have to be dem-
onstrated from empirical evidence
either that mastery of more difficult
work behaviors, or that mastery of a
greater scope of knowledge corre-
sponds to a greater scope of important
work behaviors.

For example, for a particular ware-
house worker job, the job analysis
may show that lifting a 50-pound
object is essential, but the job analysis
does not show that lifting heavier ob-
Jects is essential or would result in sig-
nificantly better job performance. In
this case a test of ability to lift 50
pounds could be justified on a content
validity basis for a pass/fail determi-
nation. However, ranking of candi-
dates based on relative amount of
weight' that can be lifted would be in-
appropriate,.

In another instance, a.job analysis
may reflect that, for the job of ma-
chine operator, reading of simple
instructions is not a major part of the
job but is essential. Thus, reading
would be a critical behavior under the
Guidelines. See Section 14C(8). since
the job analysis in this example did
not also show that the ability to read
such instructions more quickly or to
understand more complex materials
would be likely to result in better job
performance, a reading test suported
by content validity alone should be
used on a pass/fail rather than a rank-
ing basis. In such circumstances, use of
the test for ranking would have to be
supported by evidence from a crite-
rion-related (or construct) validity
study.

On the other hand, in the case of a
person to be hired for a typing pool,
the job analysis may show that the job
consists almost entirely of typing from
manuscript, and that productivity can
be measured directly in terms of fin-

ished typed copy. For such a job,
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typing constitutes not only a critical
behavior, but it constitutes most of
the job. A higher score on a test which
measured words per minute typed,
with adjustments for errors, would
therefore be likely to predict better
job performance than a significantly
lower score. Ranking or grouping
based on such a typing test would
therefore be apprepriate under the
Guidelines. 3

63. Q. If selection procedures are ad-
ministered by an employment agency
or a consultant for an employer, is the
employer relieved of responsibilities
under the Guidelines?

A. No. The employer remains re-
sponsible. It is therefore expected that
the employer will have sufficient in-
formation available to show: (a) What
selection procedures are being used on
its behalf; (b) the total number of ap-
plicants for referral by race, sex and
ethnic group; (¢) the number of per-
sons, by race, sex and ethnie group, re-
ferred to the employer; and (d) the
impact of the selection procedures and
evidence of the validity of any such
procedure having an adverse impact as
determined above.

A. CRITERION-RELATED VALIDITY

64, Q. Under what circumstances
may success in training be used as a
criterion in criterion-related validity
studies? ¢

A. Success in training is an appropri-
ate criterion when it is (1) necessary
for successful job performance or has
been shown to be related to degree of
proficiency on the joband (2) properly
measured. Section 14B(3). The meas-
ure of success in training should be
carefully developed to ensure that fac-
tors which are not job related do not
influence the measure of training suc-
cess. Section 14B(3).

65. Q. When may concurrent validity
be used?

A. A concurrent validity strategy as-
sumes that the findings from a crite-
rion-related validity study of current
employees can be applied to applicants
for the same job. Therefore, if concur-
rent validity is to be used, differences
between the applicant and employee
groups which might affect validity
should be taken into account. The
user should be particularly concerned
with those differences between the ap-
plicant group and current employees
used in the research sample which are
caused by work experience or other
work related events or by prior selec-
tion of employees and selection of the
sample, See Section 14B(4).

66. Q. Under what circumstances can
a selection procedure be supported (on
other than an interim basis) by a crite-
rion-related validity study done else-
where?
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A. A validity study done elsewhere
may provide sufficient evidence if four
conditions are met (Sec. TB):

1. The evidence from the other stud-
ies clearly demonstrates that the pro-
cedure was valid in its use elsewhere.

2. The job(s) for which the selection
procedure will be used closely matches
the jobfs) in the original study as
shown by a comparison of major work
behaviors as shown by the job analy-
ses in both contexts.

3. Evidence of fairness from the
other studies is considered for those
groups constituting a significant factor
in the user's labor markel. Section
TB(3). Where the evidence is not avail-
able the user should conduct an inter-
nal study of test fairness, if technical-
ly feasible. Section TB(3).

4, Proper account is taken of varia-
bles which might affect the applicabil-
ity of the study in the new setting,
such as performance standards, work
methods, representativeness of the
sample in terms of experience or other
relevant factors, and the currency of
the study.

67. Q. What does “"unfairness of a se-
lection procedure” mean?

A. When a specific score on a selec-
tion procedure has a different mean-
ing in terms of expected job perform-
ance for members of one race, sex or
ethnie group than the same score does
for members of another group, the use
of that selection procedure may be
unfair for members of one of the
groups. See section 168V. For example,
if members of one group have an aver-
age score of 40 on the selection proce-
dure; but perform on the job as well as
another group which has an average
score of 50, then some uses of the se-
lection procedure would be unfair to
the members of the lower scoring
group. See Question 70.

68. Q. When should the user investi-
gate the question of fairness?

A. Fairness should be investigated
generally at the same time that a cri-
terion-related validity study is con-
ducted, or as soon thereafter as feasi-
ble. Section 14B(8).

69. Q. Why do the Guidelines re-
quire that users look for evidence of
unfalrness?

A. The consequences of using unfair
gelection procedures are severe in
terms of diseriminating against appli-
cants on the basis of race, sex or
ethnic group membership. According-
ly, these studies should be performed
routinely where technically feasible
and appropriate, whether or not the
probability of finding unfairness is
small. Thus, the Supreme Court indi-
cated in Albemarle Paper Co. v. Moody,
422 U.S. 405, that a validation study
was “materially deficient” because,
among other reasons, it failed to inves-
tigate fairness where it was not shown
to be unfeasible to do so. Moreover,
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the American Psychological Associ-
ation Standards published in 1974 call
for the investigation of test fairness in
criterion-related studies wherever feas-
ible (pp. 43-44).

70. Q. What should be done if a se-
lection procedure is unfair for one or
more groups in the relevant labor
market?

A, The Guidelines discuss three op-
tions. See Section 14B(8)(d). First, the
selection instrument may be replaced
by another validated instrument
which is fair to all groups. Second, the
selection instrument may be revised to
eliminate the sources of unfairness.
For example, certain items may be
found to be the only ones which cause
the unfairness to a particular group,
and these items may be deleted or re-
placed by others. Finally, revisions
may be made in the method of use of
the selection procedure to ensure that
the probability of being selected is
compatible with the probability of sue-
cessful job performance.

The Federal enforcement agencies
recognize that there is serious debate
in the psychological profession on the
question of test fairness, and that in-
formation on that concept is develop-
ing. Accordingly, the enforcement
agencies will consider developments in
this field in evaluating actions occa-
sioned by a finding of test unfairness.

71. Q. How is test unfairness related
to differential validity and to differen-
tial prediction?

A. Test unfairness refers to use of se-
lection procedures based on scores
when members of one group charac-
teristically obtain lower scores than
members of another group, and the
differences are not reflected in meas-
ures of job performance. See Sections
16V and 14B¢8)(a), and Question 67.

Differential validity and test unfair-
ness are conceptually distinct. Differ-
ential validity is defined as a situation
in which a given instrument has sig-
nificantly different validity coeffi-
cients for different race, sex or ethnic
groups. Use of a test may be unfair to
some groups even when differential
validity is not found.

Differential prediction is a central
concept for one definition of test un-
fairness. Differential predietion occurs

when the use of the same set of scores .

systematically overpredicts or under-
predicts job performance for members
of one group as compared to members
of another group.

Other definitions of test unfairness -

which do not relate to differential pre-
diction may, however, also be appro-
priately applied to employment deci-
sions. Thus these Guidelines are not
intended to choose between fairness
models as long as the model selected is
appropriate to the manner in which
the selection procedure is used.

72. Q. What options does a user have
if a eriterion-related study is appropri-
ate but is not feasible because there
are not enough persons in the job?

A. There are a number of options
the user should consider, depending
upon the particular facts and circum-
stances, such as:

1. Change the procedure so as to
eliminate adverse impact (see Section
6A),

2. Validate a procedure through a
content validity strategy, if appropri-
ate (see Section 14C and Questions 54
and T74);

3. Use a selection procedure validat-
ed elsewhere in conformity with the
Guidelines (see Sections 7-8 and Ques-
tion 66);

4. Engage in a cooperative study
with other facilities or users (in coop-
eration with such users either bilater-
ally or through industry or trade asso-
ciations or governmental groups), or
participate in research studies con-
ducted by the state employment secu-
rity system. Where different locations
are combined, care is needed to insure
that the jobs studied are in fact the
same and that the study is adequate
and in conformity with the Guidelines
(see Sections 8 and 14 and Question
45),

5. Combine essentially similar jobs
into a single study sample, See Section
14B(1).

B. CONTENT VALIDITY

73. Q. Must a selection procedure
supported by content validity be an
actual “on the job" sample of work be-
haviors?

A. No. The Guidelines emphasize
the Importance of a close approxima-
tion between the content of the selec-
tion procedure and the observable be-
haviors or products of the job, so as to
minimize the inferential leap between
performance on the selection proce-
dure and job performance. However,
the Guidelines also permit justifica-
tion on the basis of content validity of
selection procedures measuring knowl-
edges, skills, or abilities which are not
necessarily samples of work behaviors
if: (1) The knowledge, skill, or ability
being measured Is operationally de-
fined in accord with Section 14C(4);
and (2) that knowledge, skill, or ability
is a prerequisite for critical or impor-
tant work behaviors. In addition users
may Jjustify a requirement for train-
ing, or for experience obtained from
prior employment or volunteer work,
on the basis of content validity, even
though the prior training or experi-
ence does not duplicate the job. See
Section 14B(6).

74. Q. Is the use of a content validity
strategy appropriate for a procedure
measuring skills or knowledges which
are taught in training after initial em-
ployment?
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A. Usually not. The Guidelines state
(Section 14C(1)) that content validity
is not appropriate where the selection
procedure involves knowledges, skills,
or abilities which the employee will be
expected to learn “on the job”. The
phrase “on the job" is intended to
apply to training which occurs after
hiring, promotion or transfer. Howey-
er, if an ability, such as speaking and
understanding a language, takes a sub-
stantial length of time to learn, is re-
quired for successful job performance,
and is not taught to those initial hires
who possess it in advance, a test for
that ability may be supported on a
content validity basis.

75. Q. Can a measure of a trait or
construct be validated on the basis of
content validity?

A. No. Traits or constructs are by
definition underlying characteristics
which are intangible and are not di-
rectly observable, They are therefore
not appropriate for the sampling ap-
proach of content validity. Some selec-
tion procedures, while labeled as con-
struct measures, may actually be sam-
ples of observable work behaviors.
Whatever the label, if the operational
definitions are in fact based upon ob-
servable work behaviors, a selection
procedure measuring those behaviors
may be appropriately supported by a
content validity strategy. For example,
while a measure of the construct “de-
pendability” should not be supported
on the basis of content validity,
promptness and regularity of attend-
ance in a prior work record are fre-
quently inquired Into as a part of a se-
lection procedure, and such measures
may be supported on the basis of con-
tent validity,

76. Q. May a test which measures
what the employee has learned in a
training program be justified for use

in employment decisions on the basis-

of content validity?

A. Yes. While the Guidelines (Sec-
tion 14C(1)) note that content validity
is not an appropriate strategy for
knowledges, skills or abilities which an
employee “'will be expected to learn on
the job", nothing in the Guidelines
suggests that a test supported by con-
tent validity is not appropriate for de-
termining what the employee has
learned on the job, or in a training
program. If the content of the test is
relevant to the job, it may be used for
employment decisions such as reten-
tion or assignment. See Section
14C(T). ¢

7. Q. Is a task analysis necessary to
support a selection procedure based on
content validity?

A. A description of all tasks is not re-
quired by the Guidelines. However,
the job analysis should describe all im-
portant work behaviors and their rela-
tive importance and their level of diffi-
culty. Sections 14C(2) and 15C(3). The

RULES AND REGULATIONS

job analysis should focus on observ-
able work behaviors and, to the extent
appropriate, observable work products,
and the tasks associated with the im-
portant observable work behaviors

and/or work products. The job analy- *

sis should identify how the critical or
important work behaviors are used in
the job, and should support the con-
tent of the selection procedure.

78. Q. What is required to show the
content validity of a paper-and-pencil
test that is intended to approximate
work behaviors?

A. Where a test is intended to repli-
cate a work behavior, content validity
is established by a demonstration of
the similarities between the test and
the job with respect to behaviors,
products, and the surrounding envi-
ronmental conditions. Section 14B(4).

Paper-and-pencil tests which are in-
tended to replicate a work behavior
are most likely to be appropriate
where work behaviors are performed
in paper and pencil form (e.g., editing
and bookkeeping). Paper-and-pencil
tests of effectiveness in interpersonal
relations (e.g., sales or supervision), or
of physical activities (e.g.,, automobile
repair) or ability to function properly
under danger (e.g., firefighters) gener-
ally are not close encugh approxima-
tions of work behaviors to show con-
tent validity.

The appropriateness of tests of job
knowledge, whether or not in pencil
and paper form, is addressed in Ques-
tion 79. s

79. Q. What is required to show the
content validity of a test of a job
knowledge?

A. There must be a defined, well rec-
ognized body of information, and
knowledge of the information must be
prerequisite to performance of the re-
quired work behaviors. The work
behavior(s) to which each knowledge
is related should be identified on an
item by item basis. The test should
fairly sample the information that is
actually used by the employee on the
job, so that the level of difficulty of
the test items should correspond to
the level of difficulty of the knowl-
edge as used in the work behavior. See
Section 14C(1) and (4).

80. Q. Under content validity, may a
selection procedure for entry into a
job be justified on the grounds that
the knowledges, skills or abilities
measured by the selection procedure
are prerequisites to successful per-
formance in a training program?

A. Yes, but only if the training maté-
rial and the training program closely
approximate the content and level of
difficulty of the job and if the knowl-
edges, skills or abilities are not those
taught in the training program. For
example, if training materials are at a
level of reading difficulty substantially
in excess of the reading difficulty of
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materials used on the job, the Guide-
lines would not permit justification on
a content validity basis of a reading
test based on those training materials
for entry into the job.

Under the Guidelines a training pro-
gram itself is a selection procedure if
passing it is a prerequisite to retention
or advancement. See Section 2C and
14C(17). As such, the content of the
training program may only be justified
by the relationship between the pro-
gram and critical or important behav-
iors of the job itself, or through a
demonstration of the relationship be-
tween measures of performance in
training and measures of job perform-
ance.

Under the example given above,
therefore, where the requirements in
the training materials exceed those on
the job, the training program itself
could not be validated on a content va-
lidity basis if passing it is a basis for
retention or promotion.

C. CONSTRUCT VALIDITY

81. Q. In Section 5, “General Stand-
ards for Validity Studies,” construct
valldity is identified as no less accept-
able than criterion-related and con-
tent validity. However, the specific re-
quirements for construct validity, in
Section 14D, seem to limit the gen-
eralizability of construct validity to
the rules governing criterion-related
validity. Can this apparent inconsis-
tency be reconciled?

A. Yes, In view of the developing
nature of construet validation for em-
ployment selection procedures, the ap-
proach taken concerning the gen-
eralizability of construct validity (sec-
tion 14D) is intended to be a cautious
one. However, construct validity may
be generalized in circumstances where
transportability of tests supported on
the basis of criterion-related validity
would not be appropriate. In establish-
ing transportability of criterion-relat-
ed validity, the jobs should have sub-
stantially the same major work behav-
iors. Section 7B(2). Construct validity,
on the other hand, allows for situa-
tions where only some of the impor-
tant work behaviors are the same.
Thus, well-established measures of the
construct which underlie particular
work behaviors and which have been
shown to be valid for some jobs may
be generalized to other jobs which
have some of the same work behaviors
but which are different with respect to
other work behaviors. Section 14D(4).

As further research and professional
guidance on construct validity in em-
ployment situations emerge, addition-
al extensions of construct validity for
employee selection may become gener-
ally accepted in the profession. The
agencies encourage further research
and professional guidance with respect
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to the appropriate use of construct va-
lidity.

V. RECORDS AND DOCUMENTATION

82. Q. Do the Guidelines have sim-
plified recordkeeping for small users
(employers who employ one hundred
or fewer employees and other users
not required to file EEO-1, el seg. re-
ports)?

A. Yes. Although small users are
fully covered by Federal equal employ-
ment opportunity law, the Guidelines
have reduced their record-keeping
burden. See option in Section 15A(1),
Thus, small users need not make ad-
verse impact determinations nor are
they required to keep applicant data
on a job-by-job basis. The agencies
also recognize that a small user may
find that some or all validation strate-
gies are not feasible. See Question 54.
If a small user has reason to believe
that its selection procedures have ad-
verse impact and validation is not fea-
sible, it should consider other options.
See Sections TA and 8 and Questions
31, 36, 45, 66, and 72.

83. Q. Is the requirement in the
Guidelines that users maintain records
of the race, national origin, and sex of
employees and applicants constitution-
al?

A. Yes. For example, the United
States Court of Appeals for the First
Circuit rejected a challenge_on consti-
tutional and other grounds to the
Equal Employment Opportunity Com-
mission regulations requiring State
and local governmental units to fur-
nish information as to race, national
origin and sex of employees. United
States v. New Hampshire, 539 F. 2d 277
(1st Cir. 1976), cert. denied, sub nom.
New Hampshire v. United Stales, 429
U.S. 1023. The Court held that the
recordkeeping and reporting require-
ments promulgated under Title VII of
the Civil Rights Act of 1964, as amend-
ed, were reasonably necessary for the
Federal agency to determine whether
the state was in compliance with Title
VII and thus were authorized and con-
stitutional. The same legal principles
apply to recordkeeping with respect to
applicants.

Under the Supremacy Clause of the
Constitution, the Federal law requir-
ing maintenance of records identifying
race, sex and national origin overrides
any contrary provision of State law.
See Question 8.

The agencies recognize, however,
that such laws have been enacted to
prevent misuse of this information.
Thus, employers should take appropri-
ate steps to ensure proper use of all
data. See Question #88.

84. Q. Is the user obliged to keep rec-
ords which show whether its selection
processes have an adverse impact on
race, sex, or ethnic groups?

RULES AND REGULATIONS

A. Yes. Under the Guidelines users
are obliged to maintain evidence indi-
cating the impaect which their selee-
tion processes have on identifiable
race, sex or ethnic groups. Sections 4
A and B. If the selection process for a
job does have an adverse impact on
one or more such groups, the user is
expected to maintain records showing
the impact for the individual proce-
dures. Section 15A(2).

85. Q. What are the recordkeeping
obligations of a user who cannot deter-
mine whether a selection process for a
job has adverse impact because it
makes an insufficient number of selec-
tions for that job in a year?

A. In such circumstances the user
should collect, maintain, and have
available information on the impact of
the selection process and the compo-
nent procedures until it can determine
that adverse impact does not exist for
the overall process or until the job has
changed substantially. Section
15A(2)(e).

86. Q. Should applicant and selection
information be maintained for race or
ethnic groups constituting less than
2% of the labor force and the appli-
cants?

A. Small employers and other small
users are not obliged to keep such rec-
ords. Section 15A(1). Employers with
more than 100 employees and other
users required to file EEO-1 el seq. re-
ports should maintain records and
other information upon which impact
determinations could be made, because
section 15A2 requires the maintenance
of such information for “any of the
groups for which records are called for
by section 4B above.” See also, Section
4A.

No user, regardless of size, is re-
guired to make adverse impact deter-
minations for race or ethnic groups
constituting less than 2% of the labor
force and the applicants. See Question
16.

87. Q. Should information be main-
tained which identifies applicants and
persons selected both by sex and by
race or ethnic group?

A. Yes. Although the Federal agen-
cies have decided HOt to require com-
putations of adyerse impact by sub-
groups (white males, black males,
white females, black females—see
Question 17), the Guidelines call for
record keeping which allows identifica-
tion of persons by sex, combined with
race or ethnic group, so as to permit
the identification of discriminatory
practices on any such basis. SBection 4A
and 4B.

88. Q. How should a user collect data
on race, sex or ethnie classifications
for purposes of determining the
impact of selection procedures?

A. The Guidelines have not specified
any particular procedure, and the en-
forcement agencies will accept differ-

ent procedures that capture the neces-
sary information. Where applications
are made in person, a user may main-
tain a log or applicant flow chart
based upon visual observation, identi-
fying the number of persons express-
ing an interest, by sex and by race or
national origin; may in some circum-
stances rely upon personal knowledge
of the user; or may rely upon self-iden-
tification. Where applications are not
made in person and the applicants are
not personally known to the employer,
self-identification may be appropriate.
Wherever a self-identification form is
used, the employer should advise the
applicant that identification by race,
sex and national origin is sought, not
for employment decisions, but for
record-keeping in compliance with
Federal law. Such self-identification
forms should be kept separately from
the application, and should not be a
basis for employment decisions; and
the applicants should be so advised.
See Section 4B.

89. Q. What information should be
included in documenting a validity
study for purposes of these Guide-
lines?

A. Generally, reports of validity
studies should contain all the informa-
tion necessary to permit an enforce-
ment agency to conclude whether a se-
lection procedure has been validated.
Information that is critical to this de-
termination is denoted in Section 15 of
the Guidelines by the word “(essen-
tial)”.

Any reports completed after Septem-
ber 25, 1978, (the effective date of the
Guidelines) which do not contain this
information will be considered incom-
plete by the agencies unless there is
good reason for not including the in-
formation. Users should therefore pre-
pare validation reports according to
the format of Section 15 of the Guide-
lines, and should carefully document
the reasons if any of the information
labeled “(essential)" is missing.

The major elements for all types of
validation studies include the follow-
ing: )

When and where the study was con-
ducted.

A description of Lthe selection proce-
dure, how it is used, and the results by
race, sex, and ethnic group.

How the job was analyzed or re-
viewed and what information was ob-
tained from this job analysis or review.

The evidence demonstrating that
the selection procedure is related to
the job. The nature of this evidence
varies, depending upon the strategy
used.

What alternative selection proce-
dures and alternative methods of
using the selection procedure were
studied and the results of this study.

The name, address and telephone
number of a contact person who can
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provide further information about the
Study. -

The documentation requirements
for each validation strategy are, set
forth in detail in Section 15 B, C, D, E,
F, and G. Among the requirements for
each validity strategy are the follow-
ing:

1. Criterion-Related Validity

A description of the criterion meas-
ures of job performance, how and why
they were selected, and how they were
used to evaluate employees.

A description of the sample used in
the study, how it was selected, and the
size of each race, sex, or ethnic group
in it.

A description of the statistical meth-
ods used to determine whether scores
on the selection procedure are related
to scores on the criterion measures of
job performance, and the results of
these statistical calculations.

2. Content Validity

The content of the job, as identified
from the job analysis.

The content of the selection proce-
dure.

The evidence demonstrating that
the content of the selection procedure
is a representative sample of the con-
tent of the job.

3. Construct Validily

A definition of the construct and
how it relates to ether constructs in
the psychological literature. .

The evidence that the selection pro-
cedure measures the construct.

The evidence showing that the
measure of the construct is related to

work behaviors which involve the con-
struct.

90. Q. Although the records called
for under “Source Data", Section
15B(11) and section 15D(11), are not
listed as ‘“Essential”, the Guidelines
state that each user should maintain
such records, and have them available
upon request of a compliance agency.
Are these records necessary? Does the
absence of complete records preclude
the further use of research data com-
piled prior to the issuance of the
Guidelines?

A. The Guidelines require the main-
tenance of these records in some form
"as a necessary part of the study.”
Section 15A(3)(c). However, such rec-
ords need not be compiled or main-
tained in any specific format. The
term “Essential” as used in the Guide-
lines refers to information considered
essential to the validity report. Section
15A(3)(b). The Source Data records
need not be included with reports of
validation or other formal reports
until and unless they are specifically
requested by a compliance agency.
The absence of complete records does
not preclude use of research data
based on those records that are availa-
ble. Validation studies submitted to
comply with the requirements of the
Guidelines may be considered inad-
equate to the extent that Important
data are missing or there is evidence
that the collected data are inaccurate.

[FR Doc. 79-6323 Filed 3-1-79; 8:45 am]
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[4110-92-M]

DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE

Office of Human Development Services

Administration for Children, Youth and
Families

[Notice No. 13.628-791]

CHILD ABUSE AND NEGLECT GRANTS
PROGRAM

Fiscal Year 1979 State Grants

AGENCY: The Office of Human De-
velopment Services, DHEW.

SUBJECT: Announcement of Avail-
ability of Grant Funds for fiscal year
1879 Child Abuse and Neglect Grants
Program—State Grants.

SUMMARY: The Administration for
Children, Youth and Families an-
nounces that applications are being ac-
cepted for State grants for fiscal year
1979. This program is authorized by
the Child Abuse Prevention and
Treatment  Act, Pub. L, 93-247, as
amended. Regulations governing this
program are published in the Code of
Federal Regulations in 45 CFR Part
1340.

DATES: The closing date for receipt
of applications is May 31, 1979,

ScoPE oF THIS NOTICE

The Child Abuse Prevention and
Treatment Act (Pub. L. 93-247, as
amended) in Section 4(b)1) provides
that the Secretary, through the Na-
tional Center on Child Abuse and Ne-
glect (NCCAN) is authorized to make
grants to States.

This Notice identified NCCAN's
fiscal year 1979 objectives and funding
priorities for States desirous of
making application for a State grant.

PROGRAM PURPOSE

The primary purpose of the Child
Abuse and Neglect State Grants Pro-
gram is to support the States in devel-
oping, strengthening, and carrying out
child abuse and neglect prevention
and treatment programs.

ELIGIBLE APPLICANTS

The Regulations implementing the
legislation provide that ‘“Whichever
State office, agency or organization is
designated by the Governor, may
apply for financial assistance under
section 4(b)1) (of the Act) for the
payment of reasonable and necessary
expenses in developing, strengthening,
and carrying out child abuse and ne~
glect prevention and treatment pro-
grams.” (45 CFR 1340.3-2(b)) In virtu-
ally all States the Governor has desig-
nated the agency which may apply for
a State grant,

NOTICES

The term “State" as defined in Sec-
tion 4(b)(1) of the Act includes each of
the several States, the District of Co-
lumbia, the Commonwealth of Puerto
Rico, American Samoa, the Virgin Is-
lands, Guam, and the Trust Territor-
ies of the Pacific.

In order for a State to gualify for a
State grant, the State must meet the
eligibility criteria stipulated in Appen-
dix C.

SpecIAL CONDITIONS FOR FUNDING

States which have been awarded
fiscal year 1978 State grants with spe-
cial conditions must satis{y these con-
ditions before making application for a
fiscal year 1979 State grant. Grant ap-
plications from States which have not
fully satisfied all of the special condi-
tions by May 31, 1979, the deadline for
making application, will not be consid-
ered for funding in fiscal year 1979.

However, any State with special con-
ditions that has its legislature in ses-
sion and a bill introduced to amend
State law, which in turn would satisfy
an eligibility requirement or any re-
quirement, may request in writing by
May 1, 1979 an extension of time for
satisfying special conditions.

AvaiLABLE FUNDS

Pub. L. 93-248, as amended, provides
that 25 percent of the funds appropri-
ated in fiscal year 1979 for the imple-
mentation of the Act will be used for
making State grants. Based upon the
fiscal, year 1979 continuing resolution
of $18.9 million for the National
Center on Child Abuse and Neglect a
total of $4,732,000 will be available for
making State grants. Funds are allo-
cated to the States on the basis of the
following criteriaz An amount of
$25,000 plus an additional amount
bearing the same ratio to the total
amount made available for the pur-
pose as the number of children under
the age of eighteen In each State bears
to the total number of children under
eighteen in all States.

The tentative allocation for each
State is provided in Appendix A to this
Notice.

The actual allocation to each eligible
State will be slightly higher. Some
states will not apply or will be found
ineligible and their cumulative alloca-
tions for FY 1979 will be distributed,
by the above stated 'formula, to eligi-
ble States. As soon as the number of
eligible States and States not applying
for a grant can be determined, the al-
locations to eligible States can be fi-
nalized. However, States should not
delay the submission of their applica-
tion until the actual allocation is
known. Instead, they should use the
tentative allocations provided in Ap-
p‘endlx A for preparing their applica-
tion.

The Child Abuse and Neglect Stale
Grant program is not a special reve-
nue sharing program for the ongoing
support and maintenance of local or
State programs for the prevention and
treatment of child abuse and neglect.
Funds awarded under it should sup-
port specific developmental or start-up
activities (usually, no Ildnger than
three years in duration for any one
project activity) such as those de-
scribed under “Program Objectives' in
this Notice.

USE OF UNOBLIGATED BALANCE

Pub. L. 93-247, as amended, provides
that any State which fails to obligate
funds within 18 months after the
award will receive a reduction in the
next grant award in an amount equal
to the unobligated balance unless the
Secretary determines that extraordi-
nary reasons justify the failure to so
obligate.

PROGRAM OBJECTIVES

Applications are solicited from
States for projects which reflect the
following program objectives. They
are not listed in any priority order.

1. Establishment of an organization-
ally visible State Protective Services
unit responsible for policy and pro-
gram direction. Such unit would pro-
vide a focal point for coordinating pro-
gram activities; developing and pro-
mulgating staff manuals and proce-
dural guides; enhancing resource de-
velopment; convening child protection
coordinating committees and conduct-
ing research and demonstration pro-
grams. These responsibilities are sug-
gestive and not exhaustive,

2. Develop and strengthen hot lines,
helplines, and parent self-help pro-
grams.

3. Prevention and correction of insti-
tutional child abuse and neglect.

Develop, publish, and promulgate
regulations, operational procedures
and guidelines for the identification,
reporting and investigation of all inci-
dents of child abuse and neglect in
residential care facilities.

Establish a special unit for this pur-
pose at the State level.

Support review commissions at the
individual institution or groups of in-
stitutions.

Establish and implement a monitor-
ing system.

4, Develop a training capacity within
the State agency that includes a plan
for meeting the training needs of
those working in a child protective
service system. The use of grant funds
for training those providing direct
service to clients is specifically ex-
cluded as Title XX and Title IV-B
funds are available for this use.

5. Innovative prevention and treat-
ment programs which hold promise
for adding a new dimension of service
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for abused and neglected children and
their families. This does not include
the on-going support or maintenance
of current programs.

THE APPLICATION PROCESS
AVAILABILITY OF APPLICATION FORMS

The agency, designated by the Gov-
ernor, that wishes to apply under this
grant Notice may request application
forms from the appropriate HEW Re-
gional Office (See Appendix B). The
application consists of two forms:

1. The Eligibility Statement (Form
627).

2. The Application for Federal As-
sistance (Form 424).

States which have never applied or
who have previously been found ineli-
gible for a State Child Abuse and Ne-
glect grant are encouraged to apply at
the earliest possible time but in no
event by no later than May 31, 1979 as
described in the section dealing with
the Closing Date for receipt of Appli-
cations.

No applications will be considered
unless both forms are completed ac-
cording to the instructions provided.

A-95 CLEARINGHOUSE NOTICE

In compliance with the Department
of Health, Education, and Welfare's
implementation of Office of Manage-
ment and Budget Circular No. A-95
Revised (interim procedures at 41 FR
3160, July 29, 1976), applicants who re-
quest grant support must, prior to sub-
mission of an application, notify both
the State and Areawide A-95 Clearing-
house of the intent to apply for Feder-
al assistance. If the application is for a
Statewide project which does not
affect areawide or local planning and
programs, the notification need be
sent only to the State Clearinghouse.
Some State and Area Clearinghouses
provide their own forms on which
such Information is to be submitted.
Applicants should contact the appro-
priate State Clearinghouse (listed at
42 FR 2210, January 10, 1977) for in-
formation on how they can meet the
A-95 requirements.

CRITERIA FOR REVIEW AND EVALUATION

Criteria utilzied in the review proc-
ess are the eligibility requirements
contained in 45 CFR 1340.3-3. (See Ap-
pendix C) The Regional Office has
been delegated responsibility for the
review and approval of the Eligibility
Statement and the Application for
Federal Assistance. /

Eligible applicants submitting appli-
calions are notified through issuance
of a Notice of Grant Awarded which
sets forth the amount of funds award-
ed. the terms and conditions of the
grant, the effective date of the grant.
the budget period for which support is

NOTICES

given, and the total period for which
support is contemplated.

APPLICATION SUBMISSION

In order to be considered for a grant
under the State Child Abuse and Ne-
glect Grants Program, an application
must be submitted on the forms and in
the manner described above. The ap-
plication must be signed by an individ-
ual authorized to act for the applicant
agency and to assume for the agency
the obligations imposed by the terms
and conditions of the grant award, in-
cluding the regulations of the Pro-
gram. One signed original and two
copies of the grant application, includ-
ing all attachments, are required.

Applications sent by mail should be
addressed to the appropriate Regional
Office. Addresses will be provided in
the Application Kits.

CLOSING DATE FOR RECEIPT OF
APPLICATIONS

The closing date for receipt of appli-
cations under this Notice is May 31,
1979, except as otherwise stated in the
section “Special Condition for Fund-
ing.” Applications received after the
close of business on May 31, 1979, will
be considered ineligible and will not be
reviewed and evaluated.

An application sent by mail will be
considered to be received on time by
the HEW Regional Office if:

1. The application was sent by regis-
tered or certified mail not later than
May 31, 1979, as evidenced by the U.S.
Postal Service postmark on the wrap-
per or envelope, or on the original re-
ceipt from the U.S. Postal Service.

2. An application delivered by hand
must be delivered to the appropriate
HEW Regional Office before close of
business on May 31, 1979, As the Re-
gional Offices have different hours of
operation, applicants may wish to con-
tact the Regional Office for the time
of day that the office closes.

(Catalog of Federal Domestic Assistance
Program Number 13.628, Child Develop-
ment—Child Abuse)

Dated: February 9, 1979.

Branoina C. RAMER1Z,
Commissioner for Children,
Youth and Families.

Approved: February 23, 1979.

ARABELLA MARTINEZ,
Assistant Secretary for
Human Development Services.

APPENDIX A
[Tentative Allocations)
REGION [
Connecticut $68,425
Maine 41577
M husetts 105,647
New Hampshire 37,879
Rhode Island 38.081
Vermont 32,458
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ArPENDIX A—Continued
[Tentative Allocations)

REGION 11
New Jersey & 130,279
New York 277,035
Puerto Rico 89,803
Virgin Islands, 26,926
REGION IIT
Delaware 33,725
Dist. of Col 34,232
Maryland 85,954
Pennsylvania 188,840
Virginia 100,695
West Virginia 52.8621
REGION 1V
Alabama 82,213
Florida.., 138,537
Georgia. 105,711
Kentucky 78,355
Mississippi 66.248
North Carolina 108,801
South Carolina 71,770
Tennessee 86.145
REGION ¥
Ilinois 194,058
Indiana 107,281
Michigan 167,513
Minnesota 85.599
Ohio 185.851
Wisconsin 95,630
REGION VI
Arkansas 57,891
Louisiana 01,425
New Mexico 45.630
Oklahoma 66,451
Texas 230,837
REGION VIT
lowa 67.819
T e T T e AW e 58,205
Missouri 94,414
Nebraska 48,467
REGION VIIL
Colorado, 65,184
Montana 37018
North Dakota 35,195
South Dakota 35,752
Utah 49,278
Wyoming 31,547 °
REGION IX
No. Marianas 25.443
American Samoa 25,193
Arizona 62,551
California. 341,574
Guam 27,323
Hawali 39,146
Nevada 34,941
Trust Territory 28,109
REGION X
Alaska 32,662
Idaho 38,501
Oregon. 59,612
Washington 78,963
Totals 4,732,000
ArPENDIX B

REGIONAL PROGRAM DIRECTORS, ACYF
Region 1

Roy Fleischer, Acting Regional Program Di-
recior, Administration for Children,
Youth and Families, Room 2000, JFK
Federal Building, Government Center,
Boston, Massachusetts 02203, FTS 223-
6450 (617) 223-6450.

Region Il

Elaine Danavall, Acting Regional Program
Director, Administration for Children,
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Youth and Families, Room 4149, Federal
Building, New York, New York 10007, FTS
264-2974 (212) 264-2974.

Region 111

Fred Digby, Acting Regional Program Di-
rector, Administration for Children,
Youth and Families, P.O. Box 13716—3535
Market Street, Philadelphia, Pennsylva-
nia 19101, FTS 596-6763 (215) 596-6776.

Region IV

John Jordan, Acting Regional Program Di-
rector, Administration for Children,
Youth and Families, 101 Marietta Tower,
Suite 903, Atlanta, Georgia 30323, FTS
242-2134 (404) 221-2134.

Region V

Hilton Baines, Acting Regional Program Di-
rector, Administration for Children,
Youth and Families, 300 South Wacker
Drive, 15th Floor, Chicago, Illinois 60606,
PTS 353-1781 (312) 353-6503.

Region VI

David Chapa, Acting Regional Program Di-
rector, Administration for Children,
Youth and Pamilies, 1200 Main Tower
Bidg., Dallas, TX 75205, FTS 729-1981
(214) 767-2976.

Region VII

Richard Rosenthal, Acting Regional Pro-
gram Director, Administration for Chil-
dren, Youth and Families, 601 E. 12th
Street, 3rd Floor, Federal Bldg., Kansas
City, Missouri 64106, FTS 758-5401 (816)
374-5401.

Region VIII

John Garcia, Acting Regional Program Di-
rector, Administration for Children,
Youth and Families, 1961 Stout Street,
Denver, Colorado 80294, FTS 327-3106
(303) 837-3106.

Region IX

Gerald Hasting, Acting Regional Program
Director, Administration for Children,
Youth and Families, 50 United Nations
Plaza, Rm. 144, San Francisco, California
94102, TS 556-6153 (415) 556-6153.

Region X

William Hayden, Acting Regional Program
Director, Administration for Children,
Youth and Families, MS 622, Arcade Plaza

Bidg., 1321 Second Ave., Seattle, Washing-
ton 88101, FTS 399-0838 (206) 442-0838.

ArpPENDIX C

§$1310.3-3 Qualification for assistance,

(a) The Act enumerates ten elements of a
comprehensive system to prevent and treat
child abuse and neglect which a State must
have in order to qualify for assistance under
section 4(b)1). The enactment of identical
laws and procedures in the States is not nec-
essary. Rather, as its purpose, the Act seeks
to insure that all States receiving assistance
under this subsection (in meeting the ten re-
quirements) must provide what may be
grouped into four fundamental child protec-
tive capabilities: (1) Detection through third
party reporting of children in danger, in-
cluding mandatory and permissive reporting
of suspected child abuse and neglect; (2)
child protective services to provide non-
criminal investigations for the verification
of reports, to provide immediate protection
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of chiidren through such means as protec-
tive custody, and to provide rehabilitative
and ameliorative services; (3) juvenile or
family court action to remove a child or to
impose treatment services; and (4) law en-
forcement investigations and criminal court
prosecution, when appropriate,

(b) Similarly, it is not necessary for States
to adopt language for the definition of
“child abuse and neglect” identical to that
used in the Act. A State definition which is
the same in substance as the one set forth
in this part will be sufficient. In addition,
nothing in this part is intended to prevent a
State from further elaborating on the defi-
nition or from providing additional grounds
to consider a child abused or neglected. This
part takes this approach in recognition of
the need to allow and encourage flexibility
and innovation in light of the diverse local
conditions found from State to State and
community to community.

(¢) Finally, in order to facilitate compli-
ance, this part makes a distinction between
requirements that can be satisfied by a spe-
cific State law and those that can be satis-
fied by a legally authorized and legally
binding administrative procedure, if certi-
fied by the State’s Attorney General,

(d) In order for a State to gualify for as-
sistance under section 4(bX1) of the Act, the
State shall satisfy each of the following ten
requirements:

(1) The State must have in effect a child
abuse and neglect law which includes provi-
sions for immunity for all persons reporting,
whether mandated by law or not, instances
of known or reasonably suspected child
abuse and neglect, from civil or criminal
prosecution under any State or local law,
arising out of such reporting. In the absence
of a specific statutory provision in an exist-
ing child abuse and neglect reporting law,
this requirement may be satisfied, but only
until July 1, 1975, or the close of the next
session of the State legislature, whichever is
later, by a legal opinion of the State's Attor-
ney General holding that such immunity
exists under State law.

(2)(1) The State must provide for the re-
porting of known or suspected instances of
child abuse and neglect. This requirement
shall be deemed satisfied if a State requires
specified persons by law, and has a law or
administrative procedure which requires,
allows, or encourages all other citizens, to
report known or suspected instances of
child abuse and neglect to one or more prop-
erly constlituted authorities with the power
and responsiblity to perform an Investiga-
tion and take necessary ameliorative and
protective steps as reguired in paragraph
(3). A properly constituted authority may
include the police, the juvenue court or any
agency thereof, or a legally mandated,
public or private child protective agency,
Provided, However, that a properly consti-
tuted authority must be an agency other
than the agency, institution or factlity in.
volved in the acts or omissions, if the report
of child abuse and neglect involves the acts
or omissions of a public or private agency or
other institution or facility.

(ii) In the absence of a specific statute,
the requirements of this subsection may be
satisfied by an opinion of the State Attor-
ney General holding that the State adminis-
trative procedures in this regard are legally
binding.

(3)i) A State must provide that upon the
receipt of a report of known or suspected in-
stance of child abuse or neglect an appropri-

ate investigation by a properly constituted
authority shall be initiated promptly to sub-
stantiate the accuracy of the report. Such
investigation may include contact with cen-
tral registers, field investigations and inter-
views, home visits, consultation with other
agencies, medical examinations, and psycho-
logical and social evaluations.

(ii) The State must provide further that,
upon a finding of abuse or neglect, immedi-
ate steps, as required by law and/or admin-
istrative procedure, shall be taken to protect
the health and welfare of the abused or ne-
glected cbild, as well as that of any other
child under the same care who may be in
danger of abuse or neglect. Such steps may
include multidisciplinary teams, instruction
in education for parenthood, protective and
preventive social counseling, foster care,
emergency caretaker service, emergency
homemaker service emergency shelter care,
emergency medical service, and, if appropri-
ate; criminal court or juvenile court action,
in order to protect the child and help
strengthen the family, help the parents in
their child rearing responsibilities, and if
necessary, remove the child from a danger-
ous situation.

(4) The State must demonstrate that
there are in effect throughout the State, in
connection with the enforcement of child
abuse and neglect laws and with the report-
ing of “suspected instances of child abuse
and neglect, such administrative procedures,
such personnel trained in child abuse and
neglect prevention and treatment, such
training procedures, such institutional and
other facilities (public and private), and
such related multidisciplinary programs and
seryices as may be necessary or appropriate
to assure that the State has operational
procedures and capabilities sufficient to
deal effectively with child abuse and neglect
cases in the State. Such operational proce-
dures and capabilities shall include: provi-
sion for receipt, investigation and verifica-
tion of reports; provision for the determina-
tion of treatment or ameliorative social
service and medical needs; provision of such
services; and, when necessary, resort to
criminal or juvenile court.

(5) The State must provide for methods to
preserve the confidentiality of all records
concerning reports of child abuse and ne-
glect in order to protect the rights of the
child, his parents or guardians. This section
shall be satisfied only if a State has a law
which makes such records confidential and
which makes any person who permits or en-
courages the unauthorized dissemination of
their contents guilty of a erime. Such law
may allow access to such records but only to
the following agencies and persons: (1) A le-
gally mandated, public or private child pro-
tective agency Investigating a report of
known or suspected child abuse or neglect
or treating a child or family which is the
subject of a report or record; (ii) a police or
other law enforcement agency investigating
a report of known or suspected child abuse
or neglect; (iii) a physician who has before
him a child whom he reasonably suspects
may be abused or neglected; (v) a person le-
gally authorized to place a child in protec-
tive custody when such person has before
him a child whom he reasonably suspects
may be abused or neglected and such person
requires the information in the report or
record In order to determine whether to
place the child in protective custody; (v) an
agency having the legal responsibility or au-
thorization to care for, treat, or supervise a
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child who Is the subject of a report or
record, or a parent, guardian, or other
person who Is responsible for the child's
welfare; (vi) any person named in the report
or record who is alleged Lo be abused or ne-
glected; if the person named in the report or
record is a minor or is otherwise Incompe-
tent, his guardian ad litem; (vii) a parent,
guardian, or other person responsible for
the welfare of a child named in a report or
record, with protection for the identity of
reporters and other appropriate persons;
(viii) a court, upon its finding that access to
such records may be ‘necessary for determi-
nation of an issue before such court, but
such access shall be limited to in camera in-
spection, unless the court determines that
public disclosure of the information con-
tained therein is necessary for the resolu-
tion of an issue then pending before it; (ix)
a grand jury upon its determination that
access to such records is necessary in the
conduct of its official business; (X) any ap-
propriate State or local official responsible
for the child protective service or legislation
carrying out his official functions; (xi) any
person engaged in a bona [ide research pur-
pose, provided, however, that no informa-
tion identifying the subjects of the report
shall be made available to the researcher
unless it is absolutely essential to the re-
search purpose and the appropriate State
official gives prior approval. Nothing in
these regulations is intended to affect a
State’s laws or procedures concerning the
confidentiality of its criminal court and its
criminal justice system.

(6) The State must provide for the cooper-
ation of law enforcement officials, courts of
competent jurisdiction, and all appropriate
State agencies providing human services in
relation to preventing, Identifying and
treating child abuse and neglect, Such coop-
eration may include joint cosisultation and
services, joint planning, joint case manage-
ment, joint public education and informa-
tion service, utilization of each other’s facili-
ties, and joint staff and other training.

(7) The State must provide that in every
case involving an abused or neglected chiid
which results in a Judicial proceeding. a

guardian ad litem shall be appointed to rep-
resent the child in such proceedings. The re-
quirement of this clause may be satisfied by
a State law or by a legal opinion of the
State’s Attorney General holding that such
appointments can be made, and by a state-
ment from the Governor that such appoint-
ments are made, in all cases: Such guardian
ad litem néed not be an attorney; however,
such representative may be an attorney
charged with the presentation in a judicial
proceeding of the evidence alleged to
amount to the abuse and neglect, so long as
his legal responsibility includes representing
the rights, interests, welfare, and well-being
of the child; where such appointments are
made, the legal opinion of the State Attor-
ney General must specify that such attor-
ney has sald legal responsibility.

(8) The State must provide that the agere-
gate of State support for programs or proj-
ects related Lo child abuse and neglect as-
sisted by State funds shall not be reduced
below the level provided during Federal
fiscal year 1973, and set forth policies and
procedures designed to assure that Federal
funds made available under this Act for any
fiscal year will be so used as to supplement
and, to the extent practicable, increase the
level of State funds which would, in the ab-
sence of Federal funds, be available for such
programs and projects.

(9) The State must provide for dissemina-
tion of information to the general public
with respect to the problem of child abuse
and neglect and the facilities and the pre-
vention and treatment methods available to
cor:’xbnl instances of child abuse and neglect;
an

{10) To the extent feasible, the State must
insure that parental organizations combat-
ing child abuse and neglect, as recognized
by the State, receive preferential treatment.

In addition, whenever the term ‘“child
abuse and neglect” is used (laws, administra-
tive procedures, etc.) it must satisfy all ele-
ments of the definition expressed In 45 CFR
1340.1-2(b) of the Regulations which is
Question 1 of the Eligibility Statement
(HEW Form 627).

[FR Doc. 79-6239 Filed 3-1-79;8:45 am]
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