
§25.11 Work elements in financial assist­
ance agreements.

(a) This section is applicable to ac­
tivities under § 25.2(a)(5) except as 
Otherwise provided in Parts 30 or 35.
' (b) Each applicant for EPA financial 
¡assistance shall set forth in the appli­
cation a public participation work plan 
or work element which reflects how 
public participation will be provided 
for, encouraged, and assisted in ac­
cordance with this part. This work 
plan or element shall cover the project 
period. At a minimum, the work plan 
or element shall include:

(1) Staff contacts and budget re­
sources to be devoted to public partici­
pation by category;

(2) A proposed schedule for public 
participation activities to impact 
major decisions, including consultation 
points where responsiveness summar­
ies will be prepare^;

(3) An identification of consultation 
and information mechanisms to be 
used;

(4) The segments of the public tar­
geted for involvement.

(c) All reasonable costs of public par­
ticipation incurred by assisted agen­
cies which are identified in an ap­
proved public participation work plan 
or element, or which are otherwise ap­
proved by EPA, shall be eligible for fi­
nancial assistance.

(d) The work plan or element may 
be revised as necessary throughput the 
project period with approval of the 
Regional Administrator.
§ 25.12 Assuring compliance with public 

participation requirements.

(a) Financial assistance programs.
(1) Applications. EPA shall review the 
public participation work plan (or, if 
no work plan is required by this chap­
ter for the particular financial assist­
ance agreement, the public participa­
tion element) included in the applica­
tion to determine consistency with all 
policies and requirements of this part. 
No financial assistance shall be award­
ed unless EPA is satisfied that the 
public participation policies and re­
quirements of this part and, any appli­
cable public participation require­
ments found elsewhere in this chapter, 
will be met.

(2) Compliance, (i) Evaluation. EPA 
shall evaluate compliance with public 
participation requirements using the 
work plan, responsiveness summary,
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and other available information. EPA 
will judge the adequacy of the public 
participation effort in relation to the 
objectives and requirements of §25.3 
and § 25.4 and other applicable re­
quirements. In conducting this evalua­
tion, EPA may request additional in­
formation from the assisted agency, 
including records of hearings and 
meetings, and may invite public com­
ment on the agency’s performance. 
The evaluation will be undertaken as 
part of any mid-project review re­
quired in various programs under this 
chapter; where no such review is re­
quired the review shall be conducted 
at an approximate mid-point in con­
tinuing EPA oversight activity. EPA 
may, however, undertake such evalua­
tion at any point in the project period, 
and will do so whenever it believes 
that an assisted agency may have 
failed to meet public participation re­
quirements.

(ii) Remedial actions. Whenever 
EPA determines that an assisted 
agency has not fully met public par­
ticipation requirements, EPA shall 
take actions which it deems appropri­
ate to mitigate the adverse effects of 
the failure and assure that the failure 
is not repeated. For ongoing projects, 
that action shall include, at a mini­
mum, imposing more stringent re­
quirements on the assisted agency for 
the next budget period or other period 
of the project (including such actions 
as more specific output requirements 
and milestone schedules for output 
achievement; interim EPA review of 
public participation activities and ma­
terials prepared by the agency, and 
phased release of funds based on com­
pliance with milestone schedules.) 
EPA may terminate or suspend part or 
all financial assistance for non-compli­
ance with public participation require­
ments, and may take any further ac­
tions that it determines to be appro­
priate in accordance with Parts 30 and 
35 of this chapter (see, in particular, 
§§ 30.340, Noncompliance and 30.615-3, 
Withholding of Payments, and Sub­
part H of Part 30, Modification, Sus­
pension, and Termination).

(b) State programs approved in lieu 
of Federal programs. State compliance 
with applicable public participation re­
quirements in programs specified in 
sections 25.2(a) (6) and (7) and admin­
istered by approved States shall be 
monitored by EPA during the annual
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review of the State’s program, and 
during any financial or program audit 
or review of these programs. EPA may 
withdraw an approved program from a 
State for failure to comply with appli­
cable public participation require­
ments.

(c) Other covered programs. Assuring 
compliance with these public partici­
pation requirements for programs not 
covered by paragraphs (a) and (b) of 
this section is the responsibility of the 
Administrator of EPA. Citizens with 
information concerning alleged fail­
ures to comply with the public partici­
pation requirements should notify the 
Administrator. The Administrator will 
assure that instances of alleged non- 
compliance are promptly investigated 
and that corrective action is taken 
where necessary.
§ 25.13 Coordination and non-duplication.

The public participation activities 
and materials that are required under 
this part should be coordinated or 
combined with those of closely related 
programs or activities wherever this 
will enhance the economy, the effec­
tiveness, or the timeliness of the 
effort; enhance the clarity of the 
issue; and not be detrimental to par­
ticipation by the widest possible 
public. Hearings and meetings on the 
same matter may be held jointly by 
more than one agency where this does 
not conflict with the policy of this 
paragraph. Special efforts shall be 
made to coordinate public participa­
tion procedures under this part and 
applicable regulations elsewhere in 
this chapter with environmental as­
sessment and analysis procedures 
under 40 CFR Part 6. EPA encourages 
interstate agencies in particular to de­
velop combined proceedings for the 
States concerned.
§ 25.14 Termination of reporting require­

ments.

All reporting requirements specifi­
cally established by this part will ter­
minate on (5 years from date of publi­
cation) unless EPA acts to extend the 
requirements beyond that date.

PART 105 [REVOKED]

PART 249 [REVOKED]
2. 40 CFR is amended by deleting 

Parts 105 and 249.
[FR Doc. 79-5017 Filed 2-15-79; 8:45 am)
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[6560-01-M ]
Title 40— Protection of Environment

CHAPTER I— ENVIRONMENTAL 
PROTECTION AGENCY

[FRL 1041-1A]
PART 35— STATE AND LOCAL 

ASSISTANCE
Subpart E— Grants for Construction of 

Treatment Works
AGENCY: Environmental Protection 
Agency
ACTION: Rule
SUMMARY: These regulations are in­
tended to encourage, provide for, and 
assist public participation in the Mu­
nicipal Wastewater Treatment Works 
Construction Grants Program carried 
out under the Clean Water Act. The 
regulations specify that public partici­
pation in that program applies to de­
velopment of the State priority system 
and annual list of projects designated 
for Federal funding, to development of 
plans for wastewater treatment facili­
ties, to development of user charge 
and industrial cost recovery systems, 
and to the delegation of administra­
tive responsibilities for the Construc­
tion Grants Program to the States. 
The regulations establish a two-tier 
program of participation in the facili­
ty planning process. This allows EPA, 
States, and grantees to focus their re­
sources and energies, and those of par­
ticipating citizens, on the minority of 
projects which have the greatest fi­
nancial environmental impacts and 
which will benefit most from active 
community involvement. The regula­
tions contain fewer public participa­
tion requirements for the large major­
ity of projects expected, to be less- 
costly or to have less significant im­
pacts. The regulations permit the ex­
emption of projects which involve only 
minor upgrading of treatment works 
or minor sewer rehabilitation from 
many of the public participation re­
quirements of these regulations.
DATES: These regulations are effec­
tive on February 16, 1979.
ADDRESSES: Comments submitted 
on these regulations may be inspected 
at the Public Information Reference 
Unit, EPA Headquarters, Room 2922, 
Waterside Mall, 401 “M” Street, S.W., 
Washington, D.C. between 8:00 a.m. 
and 4:30 p.m. on business days.
FOR FURTHER INFORMATION 
CONTACT:

Michael B. Cook, Acting Director, 
Facility Requirements Division (WH 
595), Environmental Protection 
Agency, 401 “M” Street, S.W., Room 
1137ET, Washington, D.C. 20460, 
telephone 202/426-9404.

RULES AND REGULATIONS

S u p p l e m e n t a r y  I n f o r m a t io n

The regulations for public participa­
tion in the Construction Grants Pro­
gram were proposed in the F e d e r a l  
R e g is t e r  on August 7, 1978, along 
with overall public participation regu­
lations which would cover programs 
under the Resource Conservation and 
Recovery Act and the Safe Drinking 
Water Act, as well as the Clean Water 
Act (40 CFR Part 25). The Part 25 reg­
ulations are being published in final 
form in the same issue of the F e d e r a l  
R e g is t e r  as the regulations specific to 
the Construction Grants Program.

The preamble to the overall Part 25 
regulations includes a complete discus­
sion of public participation activities 
conducted by EPA in the development 
of the overall regulations and the Con­
struction Grants Program public par­
ticipation regulations.

R e s p o n s e  T o  P u b l ic  C o m m e n t

A large volume of comment was re­
ceived on the overall Part 25 regula­
tions and on the regulations specific to 
the grants program. Many general 
comments were relevant to the grants 
program regulations as well as to 
other programs under the three cov­
ered Acts. A full discussion of these 
general issues is included in the pre­
amble to 40 CFR Part 25. They in­
clude consistency of public participa­
tion requirements, discretion and 
flexibility in the requirements, role of 
elected officials, composition and use 
of advisory groups, advance notice of 
public hearings and meetings, and 
others. The sections which follows de­
scribe EPA’s response to those more 
specific issues and comments which 
pertain to the Construction Grants 
Program:

1. Delay of Wastewater Treatment 
Projects. Many commenters, especially 
some State and local governments, ex­
pressed sincere concern that the new 
requirements would delay the con­
struction of much needed treatment 
facilities. They cited the requirements 
for additional meetings and public 
consultation, the need for earlier 
public notice, the additional reporting 
requirements, the additional demands 
on their staffs, and additional over­
sight and review functions as potential 
sources of delay during the Step 1, 
facilities planning stage.

Some citizens and public interest 
groups who commented on this issue, 
however, noted that the most serious 
delays came not during the planning, 
but during the design and construc­
tion stages. Often it was not until 
these later stages that individual citi­
zens and local groups realized signifi­
cant fiscal and growth impacts of ex­
pensive, oversized treatment facilities.

It is the Agency's position that this 
is an environmental, not a public 
works, program where the fiscal integ­

rity and sound environmental manage­
ment of the program are paramount. 
Delays, if any, in facilities planning 
due to increased public participation 
are anticipated to be more than com­
pensated for by the selection of more 
appropriate treatment systems and 
more rapid progress in the design and 
construction stages.

2. Resources. Federal, State and sub­
state agencies responsible for the Con­
struction Grants Program were seri­
ously concerned about the resource 
implications of these requirements. 
They were especially concerned about 
increased demand for monies and staff 
time.

The Agency acknowledges the need 
for some additional resources to ade­
quately implement public participa­
tion in the program. All efforts have 
been made to minimize these demands 
while maintaining the integrity of the 
program. The distribution of the 
public participation work plan and the 
responsiveness summaries will reduce 
the need for EPA monitoring by fos­
tering cooperation between grantees 
and citizens to ensure high quality 
program outputs. Also, the Agency has 
conducted a detailed resource analysis 
that indicated that the most resource 
intensive activity for the States and 
EPA is attendance by staff at public 
meetings and hearings; the regulations 
do not require such attendance, 
making this activity strictly discretion­
ary. Since the Full-Scale Public Par­
ticipation Program is more resource 
intensive than the Basic Public Par­
ticipation Program, EPA expects that 
the Full-Scale Public Participation 
Program will be required of approxi­
mately 30 percent of projects.

The Agency is also making new re­
sources available. State management 
assistance funds, under section 205(g) 
of the Act, and construction grants 
funds, under section 201, can be used 
by the States and grantees, respective­
ly, to cover public participation costs. 
Furthermore, EPA is designating staff 
in its regional offices to assist in carry­
ing out these requirements.

3. Criteria for Full-Scale Public Par­
ticipation Program. The Agency re­
ceived a number of comments on the 
criteria proposed for use by the Re­
gional Administrator in determining 
which projects should have the Full- 
Scale Public Participation Program. 
Some commenters urged that the cri­
teria be made less flexible by the addi­
tion of specific population size and 
project cost criteria. The Agency has 
decided to continue to allow the Re­
gional Administrators a high level of 
discretion in determining which pro­
jects are likely to need additional 
public involvement based upon thei£ 
assessment of cost, complexity and po­
tential impacts. In the proposed regu­
lations the Full-Scale Program was
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mandatory only when it was deter­
mined early in the facilities planning 
process stage that an Environmental 
Impact Statement would be required, 
under 40 CFR Part 6. Recognizing the 

■ public and Congressional concern over 
ithe cost of advanced wastewater treat- 
•ment (AWT) facilities that require 
very stringent wastewater treatment, 
the Agency has included AWT as a 
mandatory criterion for the Full-Scale 
Program. This will enable communi­
ties to give more careful consideration 
to less-costly systems and alternative 
treatment processes, such as land 
treatment.

Other than the EIS and AWT man­
datory criteria, the Regional Adminis­
trator will require the Full-Scale Pro­
gram only after a project meets two 
tests. The Regional Administrator 
must determine (1) that the project 
has the potential for community 
impact, as suggested by criteria listed 
in § 35.917—5<c)(l)(iii), and (2) that the 
existing local decisionmaking process 
would benefit from increased opportu­
nities for public involvement. The Re­
gional Administrator will exercise this 
discretion in light of the Agency ex­
pectation that approximately 30 per­
cent of the Step 1 projects will be re­
quired to conduct a Full-Scale Pro­
gram.

4. Content of Full-Scale Public Par­
ticipation Program. Generally, citi­
zens and public interest groups, as well 
as some government agencies, gave 
strong support to the content of the 
Full-Scale Program. They particularly 
supported the opportunities for public 
involvement and consultation early in 
facilities planning, the public partici­
pation coordinator, and the advisory 
group. Some commentera requested 
more discretion in using the advisory 
groups. They urged that they be en­
couraged, but not required.

The Agency has decided to retain 
the Full-Scale Program as initially 
proposed. Since it will only apply to 
those projects of high complexity or 
controversy, the presence of a core 
group of informed citizens—the advi­
sory group—is considered particularly 
essential. It must be pointed out that 
the Basic Program, which will cover 
the large majority of projects, does 
not require the advisory group; howev­
er, grantees are at libertry to establish 
one at their discretion. The Part 25 
regulations have been revised to pro­
vide grantees with significant addi­
tional flexibility in composing the 
membership of advisory groups.

5. Small Community Impacts. A 
number of commentera expressed con­
cern over the impact of the regulation 
on small communities. They suggested 
automatic exemptions for small com­
munities form the Full-Scale Program, 
and even the Basic Program.
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The regulations allow the Regional 
Administrator extensive discretion in 
determining which projects should 
have a Full-Scale Program. First, the 
Regional Administrator must deter­
mine that one of the criteria suggest­
ing community impact is likely to be 
present and second, having made that 
determination, the Regional Adminis­
trator must determine that more 
active public participation in the form 
of the Full-Scale Program would be of 
benefit in the particular community. 
In making this second case-by-case de­
termination, the Regional Administra­
tor is free to take into consideration 
the size and nature of the community 
where facility planning will occur.

In many cases documented by EPA, 
the cost and other impacts of 
wastewater treatment facilities are 
most severe in small, rural communi­
ties. The evaluation of less-costly, 
more acceptable alternatives may 
therefore require more, not less, active 
public participation. In many in­
stances this will be best accomplished 
by the attention of a core group of in­
terested citizens, With staff support, 
which is the cardinal feature of the 
Full-Scale Program. This decision will 
be made on a case-by-case basis by the 
Regional Administrator.

6. Early Public Involvement. Many 
citizens and public interest groups 
urged the Agency to require additional 
early public involvement, especially 
before the Step 1 grant is awarded and 
in the selection of the consulting engi­
neer. Since pre-Step 1 activities are 
not grant eligible, the Agency has de­
cided not to impose additional require­
ments beyond the performance stand­
ard for public information and consul­
tation in the development of the plan 
of study.

Many private citizens and public in­
terest groups urged EPA to require 
public participation in the selection of 
the consulting engineer. These com­
mentera argued that this would en­
courage the selection of a consultant 
able to communicate effectively with 
the public and would lead to greater 
public confidence and support for the 
planning process. EPA agrees in part 
with this concept, but does not believe 
it is feasible to make consultation in 
engineer selection a requirement. Ac­
cordingly, the regulations encourage, 
but do not require, public consultation 
in the selection of the consulting engi­
neer.

To help stimulate early public inter­
est, the final regulations require the 
grantee to provide the public with an 
estimate of the additional per house­
hold cost of the proposed facilities. 
This cost can be calculated from the 
cost and population estimates in the 
biennial Needs Survey if more precise 
data are not available.
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7. Coordination With Other Pro­

grams. Many commentera stressed the 
importance of coordinating the public 
participation activities in the Con­
struction Grants Program with public 
participation in other programs, espe­
cially the Water Quality. Management 
Program under 40 CFR Part 35, Sub­
part G.

The Agency concurs and has modi­
fied the requirement by encouraging 
coordination of facility planning 
public participation activities with 
those associated with other related en­
vironmental programs in the project 
area.

8. Public Participation in Step 2 and
3. Some local agencies and many 
public interest groups expressed ap­
proval of the language in the regula­
tions which indicated that public par­
ticipation activities in Step 2 (design) 
and Step 3 (construction) were grant 
eligible. Some commentera called for 
mandatory public participation re­
quirements in Steps 2 and 3. With the 
exception of requirements to inform 
and consult with the public in the de­
velopment and adoption of the user 
charge and industrial cost recovery 
systems, EPA will not impose public 
participation requirements in Steps 2 
and 3. However, public participation 
activities at these stages are» grant eli­
gible provided they are included in a 
public participation work plan submit­
ted by the grantee and approved by 
EPA.

9. Training. Many citizens and 
public interest groups supported the 
requirement that EPA train advisory 
groups established under the Full- 
Scale Program. Some States and local 
governments pointed out that they 
should have a role in training advisory 
groups because of their familiarity 
with local issues. EPA agrees. The 
final regulations require EPA to devel­
op training materials but indicate that 
training would be done in cooperation 
with the State or grantee.

10. EPA Technical Assistance to Im­
plement the Regulations. Many com­
mentera, representing a variety of in­
terests, urged the Agency to provide 
technical assistance to implement the 
public participation regulations.

The Agency concurs and has taken 
the following actions to aid States and 
grantees to implement their regula­
tions:

—Made public participation activi­
ties grant eligible for construction 
grant funds (section 201) and State 
management assistance funds (sec­
tion 205(g)).

—Begun development of a modular 
technical training program on 
wastewater treatment facilities 
planning for grantees and their ad­
visory groups.

—Begun development of training 
courses on how to conduct and
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evaluate public participation activ­
ities for staff from EPA, State and 
substate agencies.

—Initiated the development of addi­
tional guidance on the public par­
ticipation regulations, including a 
citizen handbook.

—Assigned staff persons in each 
EPA regional office with the re­
sponsibility for overseeing public 
participation activities.

—Funded five wastewater treatment 
facilities planning institutes, one 
in each of Regions I, II, III, V, and 
VI, to train local citizen decision­
makers.

—Included an expanded presenta­
tion on the public participation 
regulations in the Facilities Plan­
ning Training Course available to 
State and grantee, staff, consulting 
engineers and the public.

—Produced and made available a 
wide variety of technical publica­
tions on all aspects of wastewater 
treatment.

—Entered into an interagency agree­
ment ..with the Department of 
Labor to provide technical assist­
ance to small, rural communities.

Note: The Environmental Protection 
Agency has determined that this document 
does not contain a major proposal requiring 
preparation of an Economic Impact Analy­
sis Statement under Executive Orders 
11821, 11949, and 12044 and OMB Circular 
A-107

Dated: February 8, 1978.
D ouglas M. Costle, 

Administrator.
1. 40 CFR Part 35 Subpart E is 

amended by revising § 35.903(o) to 
read as follows:
§ 35.903 Summary of Construction Grants 

Program.
* * * * *

(o) The Act requires EPA and the 
States to provide for, encourage and 
assist public participation in the Con­
struction Grants Program. This re­
quirement for public participation ap­
plies to the development of the State 
water pollution control strategy, the 
State project priority system, and the 
State project priority list, under 
§ 35.915; to the development of user 
charge and industrial cost recovery 
systems, under §§35.925.11, 35.928, and 
35.929; and to the delegation of admin­
istrative responsibilities for the Con­
struction Grants Program under Sub­
part F of this Chapter.

2. 40 CFR Part 35 Subpart E is 
amended by revising §35.917-l(g) to 
read as follows:
§ 35.917-1 Content of facilities plans.

♦  *  *  ♦  *
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(g) A final responsiveness summary, 
consistent with 40 CFR 25 f t  and 
§ 35.917-5.

3. 40 CFR Part 35 Subpart E is 
amended by revising § 35.917-5 to read 
as follows:
§ 35.917-5 Public participation.

(a) General. Consistent with section 
101(e) of the Clean Water Act and 40 
CFR Part 25, EPA, the States, and 
grantees shall provide for, encourage, 
and assist public participation in the 
facilities planning process and shall 
provide citizens with information 
about and opportunities to become in­
volved in the following:

(1) The assessment of local water 
quality problems and needs;

(2) The identification and evaluation 
of locations for wastewater treatment 
facilities and of alternative treatment 
technologies and systems including 
those which recycle and reuse 
wastewater (including sludge), use 
land treatment, reduce wastewater 
volume, and encourage multiple use of 
facilities;

(3) The evaluation of social, econom­
ic, fiscal, and environmental impacts; 
and

(4) The resolution of other signifi­
cant facilities planning issues and deci­
sions.

(b) Basic Public Participation Pro­
gram. Since wastewater treatment 
facilities vary in complexity and 
impact upon the community, these 
public participation requirements in­
stitute a two-tier public participation 
program for facilities planning consist­
ing of a Basic Public Participation 
Program, suitable for less complex 
projects with only moderate communi­
ty impacts, and a Full-Scale Public 
Participation Program, for more com­
plex projects with potentially signifi­
cant community impacts. All facilities 
planning projects^ except those that 
qualify for the Full-Scale Public Par­
ticipation Program under paragraph
(c) of this section and those exempt 
under paragraph (d) of this section, re­
quire the Basic Public Participation 
Program. In conducting the Basic 
Public Participation Program, the 
grantee shall at a minimum:

(1) Institute, and maintain through­
out the facilities planning process, a 
public information program (including 
the development and use of a mailing 
list of interested and affected mem­
bers of the public), in accordance with 
40 CFR 25.4 and § 35.917-5(a).

(2) Notify and consult with the 
public, during the preparation of the 
plan of study, about the nature and 
scope of the proposed facilities plan­
ning project. EPA encourages the 
grantee to consult with the public in 
the selection of the professional con­
sulting engineer.

(3) Include in the plan of study, sub­
mitted with the Step 1 grant applica­
tion, a brief outline of the public par­
ticipation program, noting the project­
ed staff and budget resources which 
will be devoted to public participation, 
a proposed schedule for public partici­
pation activities, the types of consulta­
tion and informational mechanisms 
that will be used, and the segments of 
the public that the grantee has target­
ed for involvement.

(4) Submit to EPA, within 45 days 
after the date of acceptance of the 
Step 1 grant award, a brief Public Par­
ticipation Work Plan. In addition to 
meeting the requirements of 40 CFR 
25.11, the Work Plan shall describe 
the method of coordination between 
the appropriate Water Quality Man­
agement public participation program 
under Subpart G of this part and the 
grantee’s public participation program 
as required by 40 CFR 35.917-5(e). 
The grantee shall distribute the Work 
Plan, accompanied by a fact sheet on 
the project, to groups and individuals 
who may be interested in or affected 
by the project. The fact sheet shall de­
scribe the nature, scope and location 
of the project; identify the consulting 
engineer and grantee staff contact; 
and include a preliminary estimate of 
the total costs of the project, includ­
ing debt service and operation and 
maintenance, and of the resulting 
charges to each affected household.

(5) Consult with the public, in ac­
cordance with 40 CFR 25.4, early in 
the facilities planning process when 
assessing the existing and future situa­
tions and identifying and screening al­
ternatives, but before selecting alter­
natives for evaluation according to the 
Cost-Effectiveness Analysis Guidelines 
(see Appendix A, Cost-Effectiveness 
Analysis Guidelines, paragraph 5). 
After consultating with the public, the 
grantee shall prepare and distribute a 
responsiveness summary, in accord­
ance with 40 CFR 25.8.

(6) Hold a meeting to consult with 
the public, in accordance with 40 CFR 
25.6, when alternatives are largely de­
veloped but before an alternative or 
plan has been selected and then pre­
pare and distribute a responsiveness 
summary, in accordance with 40 CFR 
25.8.

(7) Hold a public hearing before 
final adoption of the facilities plan, in 
accordance with 40 CFR 25.5.

(8) Include in the final facilities plan 
a final responsiveness summary, in ac­
cordance with 40 CFR 25.8.

(c) Full-Scale Public Participation 
Program. (1) The Regional Adminis­
trator shall require a Full-Scale Public 
Participation Program for all Step 1 
facilities planning projects that fulfill 
one or more of the following three 
conditions:
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(1) Where EPA prepares or requires 

the preparation of an Environmental 
Impact Statement during facilities 
planning under 40 CFR 6; or

(ii) Where advanced wastewater 
^treatment (AWT) levels, as defined in

EPA guidance, may be required; or
(iii) Where the Regional Administra­

tor determines that more active public 
participation in decision-making is 
heeded because of the possibility of 
particularly significant effects on mat­
ters of citizen concern, as indicated by 
one or more of the following:

(A) Significant change in land use or 
impact on environmentally sensitive 
areas;

(B) Significant increase in the capac­
ity of treatment facilities or intercep­
tors, significant increase in sewered 
area, or construction of wholly new 
treatment and conveyance systems;

(C) Substantial total cost to the 
community or substantial increased 
cost to users (i.e., cost not reimbursed 
under the grant);

(D) Significant public controversy;
(E) Significant impact on local popu­

lation growth or economic growth;
(F) Substantial opportunity for im­

plementation of innovative or alterna­
tive wastewater treatment technol­
ogies or systems.

(2) The grantee shall initiate a Full- 
Scale Public Participation Program as 
soon as the determination in para­
graph (c)(1) of this section is made. 
Generally, the determination should 
be made before or at the time of 
award of the Step 1 grant. However, if 
the Regional Administrator’s determi­
nation under paragraph (c)(1) of this 
section to require a Full-Scale Public 
Participation Program occurs after ini­
tiation of facilities planning because of 
newly discovered circumstances, the 
grantee shall initiate and expanded 
public participation program at that 
point. The Regional Administrator 
shall assure that the expanded pro­
gram is at least as inclusive as a 
normal Full-Scale Public Participation 
Program, except for constraints im­
posed by facilities planning activities 
that have already been completed. If 
the project is segmented, the Regional 
Administrator shall look at the project 
as a whole when considering whether 
to require a Full-Scale Public Partici­
pation Program.

(3) In conducting the Full-Scale 
Public Participation Program, the 
grantee shall at a minimum:

(i) Institute and maintain,'through­
out the facilities planning process, a 
public information program, in accord­
ance with 40 CFR 25.4 and §35.917- 
5(a);

(ii) Notify and consult with the 
public, during the development of the 
É>lan of study, about the nature and 
Scope of the proposed facilities plan­
ning project. EPA encourages the

grantee to consult with the public in 
the selection of the professional con­
sulting engineer;

(iii) Include, in the plan of study 
submitted with the Step 1 grant appli­
cation, brief outline of the public par­
ticipation program, noting the project­
ed staff and budget resources which 
will be devoted to public participation, 
a proposed schedule for public partici­
pation activities, types of information 
and consultation mechanisms that will 
be used, and the segments of the 
public that the grantee has targeted 
for involvement;

(iv) Designate or hire a public par­
ticipation coordinator and establish an 
advisory group, in accordance with 40 
GFR 25.7, immediately upon accept­
ance of the Step 1- grant award.

(v) Submit to EPA, within 45 days 
after the date of acceptance of the 
step 1 grant award and after consulta­
tion with the advisory group, a brief 
Public Participation Work Plan. In ad­
dition to meeting the requirements of 
40 CFR 25.11, the Work Plan shall de­
scribe the method for coordination be­
tween the appropriate Water Quality 
Management agency public participa­
tion program under Subpart G of this 
part, and the grantee’s public partici­
pation program as required by 40 CFR 
35.917-5(e). The grantee shall distrib­
ute the Work Plan, accompanied by a 
fact sheet on the project, to groups 
and individuals who may be interested 
in or affected by the project. The fact 
sheet shall describe the nature, scope 
and location of the project; identify 
the consulting engineer and grantee 
staff contact; and include a prelimi­
nary estimate of the total costs of the 
project, including debt service and op­
eration and maintenance, and of the 
resulting costs to each affected house­
hold;

(vi) Hold a public meeting to consult 
with the public, in accordance with 40 
CFR 25.6, early in the facilities plan­
ning process when assessing the exist­
ing and future situations, and identify­
ing and screening alternatives, but 
before selection of alternatives for 
evaluation according to the Cost-Ef­
fectiveness Analysis Guidelines (see 
Appendix A, Cost-Effectiveness Analy­
sis Guidelines, paragraph 5). Follow­
ing the public meeting, the grantee 
shall prepare and distribute a respon­
siveness summary, in accordance with 
40 CFR 25.8;

(vii) Hold a public meeting to con­
sult with the public, in accordance 
With 40 CFR 25.6, when alternatives 
are largely developed but before an al­
ternative or plan’ has been selected, 
and then prepare and circulate a re­
sponsiveness summary, in accordance 
with 40 CFR 25.8;

(viii) Hold a public hearing prior to 
final adoption of the facilities plan, in 
accordance with 40 CFR 25.5. This

public hearing may be held in conjunc­
tion With the public hearing on the 
draft Environmental Impact State­
ment under 40 CFR 6.

(ix) Include, in the final facilities 
plan, a final responsiveness summary, 
in accordance with 40 CFR 25.8.

(d) Exemptions from public partici­
pation requirements. ( 1 ) Upon written 
request of the grantee, the Regional 
Administrator may exempt projects in 
which only minor upgrading of treat­
ment Works or minor sewer rehabilita­
tion is anticipated according to the 
State Project Priority List from the re­
quirements of the Basic and Flill-Scale 
Public Participation Programs under 
paragraphs (b) and (c) of this section, 
except for the public hearing and 
public disclosure of costs. Before 
granting any exemption, the Regional 
Administrator shall issue a public 
notice of intent to waive the above re­
quirements containing the facts of the 
situation and shall allow 30 days for 
response. If responses indicate that se­
rious local issues exist, then the Re­
gional Administrator shall deny the 
exemption request.

(2) During the' facilities planning 
process, if the Regional Administrator 
determines that the project no longer 
meets the exemption criteria stated 
above, the grantee, in consultation 
with the Regional Administrator, shall 
undertake public participation activi­
ties commensurate with the appropri­
ate public participation program but 
adjusted for constraints imposed by 
facilities planning activities that have 
already been completed.

(3) If a project is segmented, the Re­
gional Administrator shall look at the 
project as a whole when considering 
any petition for exemption.

(e) Relationship between facilities 
planning and other environmental 
protection programs. Where possible, 
the grantee shall further the integra­
tion of facilities planning and related 
environmental protection programs by 
coordinating the facilities planning 
public participation program with 
public participation activities carried 
out under other programs. At a mini­
mum, the grantee shall provide for a 
formal liaison between the facilities 
planning advisory group (or the grant­
ee, where there is no advisory group) 
and any areawide advisory group es­
tablished under Subpart G of this 
part. The Regional Administrator may 
request review of the facilities plan by 
any appropriate State or areawide ad­
visory group in association with the 
facilities plan review required by 40 
CFR 35.1522.

(f) Mid-project evaluation. In ac­
cordance with 40 CFR 25.12(a)(2), 
EPA shall, in conjunction with other 
regular oversight responsibilities, con­
duct a mid-project review of compli-
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ance with public participation require­
ments.

4. 40 CFR Part 35 Subpart E is 
amended by revising § 35.920-3(a)(l), 
and by adding a new subparagraph
(10) to § 35.920-3(b), and by adding a 
new subparagraph (5) to §35.920-3(c) 
to read as follows:
§ 35.920-3 Contents of application.

(a )  * * *
(1)A plan of study presenting—
(i) The proposed planning area;
(ii) An identification of the entity or 

entities that will be conducting the 
planning;

(iii) The nature and scope of the 
proposed Step 1 project and public 
participation program, including a 
schedule for the completion of specific 
tasks;

(iv) An itemized description of the 
estimated costs for the project; and

(v) Any significant public comments 
received.

♦  *  *  *  *
(b ) * * *
(10) A public participation work 

plan, in accordance with § 35.917-5(g), 
if the grantee, after consultation with 
the public and its advisory group (if 
one exists), determines that additional 
public participation activities are nec­
essary.

(c) * * *
(5) A public participation work plan, 

in accordance with § 35.917-5(g), if the 
grantee determines, after consultation 
with the public, that additional public 
participation activities are necessary.

5. 40 CFR Part 35 Subpart E is 
amended by revising § 35.928-1(1 )(h) 
to read as follows:
§ 35.928-1 Approval of the industrial cost 

recovery system.

*  *  *  *  *

(h) Adoption of system. One or more 
municipal legislative enactments or 
other appropriate authority must in­
corporate the industrial cost recovery 
system. If the project is a regional 
treatment works accepting waste- 
waters from other municipalities, the

subscribers receiving waste treatment 
services from the grantee shall adopt 
industrial cost recovery systems in ac­
cordance with section 204(b)(1)(B) of 
the Act with §§ 35.928 through 35.928-
4. These industrial cost recovery sys­
tems shall also be incorporated in ap­
propriate municipal legislative enact­
ments or other appropriate authority 
of all municpalities contributing 
wastes to the treatment works. The 
public shall be consulted prior to 
adoption of the industrial cost recov­
ery system, in accordance with 40 CFR 
Part 25.

6. 40 CFR Part 35 Subpart E is 
amended by revising § 35.929(e) to read 
as follows:
§ 35.929-2 General requirements for all 

user charge systems.
* * * * *

(e) Adoption of system. One or more 
municipal legislative enactments or 
other appropriate authority must in­
corporate the user charge system. If 
the project is a regional treatment 
system accepting wastewaters from 
other municipalities, the subscribers 
receiving waste treatment services 
from the grantee shall adopt user 
charge systems in accordance with sec­
tion 204(b)(1)(A) of the Act and 
§§ 35.929 through 35.929-3. These user 
charge systems shall also be incorpo­
rated in appropriate municipal legisla­
tive enactments or other appropriate 
authority of all municipalities contrib­
uting wastes to the treatment works. 
The public shall be informed of the fi­
nancial impact of the user charge 
system on them and shall be consulted 
prior to adoption of the system, in ac­
cordance with 40 CFR Part 25.

7. 40 CFR Part 35 Subpart E is 
amended by adding a new paragraph 
(t) to § 35.940-1 to read as follows:
§ 35.940-1 Allowable project costs.

4c #  $  *  ♦

(t) Reasonable costs of public par­
ticipation incurred by grantees which 
are identified in a public participation 
work plan, or which are otherwise ap­
proved by EPA, shall be allowable.

EFR Doc. 79-5018 Filed 2-15-79; 8:45 ami
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Title 9— Animals and Animal Products

CHAPTER I— ANIMAL AND PLANT 
HEALTH INSPECTION SERVICE, DE­
PARTMENT OF AGRICULTURE

SUBCHAPTER C— INTERSTATE TRANSPORTA­
TIO N  OF ANIM ALS (INCLUDING  POULTRY) 
A N D  A N IM A L PRODUCTS

PART 85— PSEUDORABIES

Pseudorabies Regulations
AGENCY: Animal and Plant Health 
Inspection Service, USDA.
ACTION: Pinal rule.
SUMMARY: This document promul­
gates regulations regarding the inter­
state movement of cattle, sheep, goats, 
swine, swine semen, and swine em­
bryos based upon the pseudorabies 
status of such livestock or, in the case 
of swine semen and swine embryos, 
the pseudorabies status of the donor 
swine. This action was made necessary 
by the rapid spread of pseudorabies. 
The intent of the regulations is to con­
trol and stop the escalating spread of 
pseudorabies.
EFFECTIVE DATE: May 17, 1979.
FOR FURTHER INFORMATION 
CONTACT:

Dr. J. A. Downard, USDA, APHIS, 
VS, Room 704, Federal Building, 
6505 Belcrest Road, Hyattsville, MD 
20782, 301-436-8487.

SUPPLEMENTARY INFORMATION: 
This rulemaking is being finalized on 
the basis of comments received after 
the publication of two proposed rule- 
makings, one published in the F ederal 
R egister May 27, 1977, (42 FR 27250- 
27251), and the second published in 
the Federal R egister May 23, 1978 (43 
FR 22044-22053). A copy of the impact 
analysis statement is on file with the 
Program Services Staff, U.S. Depart­
ment of Agriculture, Animal and Plant 
Health Inspection Service, Veterinary 
Services, Room 870, Federal Building, 
6505 Belcrest Road, Hyattsville, MD 
20782, 301-436-8684.

The following alternatives were con­
sidered: a. Do nothing to control the 
interstate movement of pseudorabies 
infected and exposed livestock. This 
was rejected as not being consistent 
with the mandate given the Secretary 
of Agriculture by Congress to control 
the interstate movement of diseased 
livestock; b. Institute a national feder­
ally subsidized vaccination program. 
This was rejected as this would be 
very costly. Also the efficacy of the 
vaccines in controlling the spread of 
the disease is unknown. European ex­
perience indicates the virus will cycle 
in vaccinated herds; c. Institute an in-
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dustry supported vaccination program 
with little Federal activity. This was 
rejected as it would also be very costly. 
Also, the efficacy of the vaccines in 
controlling the spread of the disease is 
unknown. European experience indi­
cates the virus will cycle in vaccinated 
herds; d. Contracting with the States 
to carry out a pseudorabies program 
under Federal supervision. This would 
have had the advantage of being put 
into place faster and would have re­
quired fewer Federal positions. Howev­
er, it was rejected as there would have 
been less uniformity from State to 
State and the States do not have the 
authority to regulate interstate ship­
ments. Furthermore, Veterinary Serv­
ices would not develop expertise^ in 
pseudorabies; e. Consider pseudorabies 
as an emergency disease and attempt 
its immediate eradication. This was re­
jected as this disease has been in the 
United States for over 150 years; how­
ever, relatively little research has been 
done with it. We need more informa­
tion regarding the dynamics of pseu­
dorabies in swine and other species 
before embarking on an eradication 
program; f. Propose and promulgate 
regulations controlling the interstate 
movement of livestock, swine semen 
and swine embryos with respect to 
their pseudorabies status. Alternative 
"f” was selected as being the most ef­
fective and least costly. This alterna­
tive is generally the same as many 
States are instituting to protect their 
livestock and, therefore, will not 
impact adversely with their regula­
tions, but complement them.

Thirty-three written comments were 
received in response to the Notice of 
Proposed Rulemaking published in the 
F ederal R egister, May 23, 1978. (43 
FR 22044-22053). Three 'letters op­
posed the proposal in its entirety, five 
fully supported the proposal as pub­
lished and the remaining 25 letters 
suggested one or more changes.

One comment suggested vaccinating 
all swine and permitting shipment 
only to slaughter. Adoption of this 
suggestion would cause a complete dis­
ruption of the swine industry, since it 
ignores the necessity of an inter­
change of breeding stock and the func­
tion of the feeder pig industry. There­
fore, this suggestion was not adopted.

One comment recommended that all 
swine over 6 months of age be vacci­
nated. This suggestion was rejected as 
being arbitrary, since vaccination is 
unnecessary in most areas of the 
United States where the disease does 
not exist or the incidence of the dis­
ease is very low. Also, the Department 
believes that producers should have 
the right to make their own decisions 
regarding vaccination.

Under the proposed regulations, 
slaughter swine would be required to 
move through no more than one

market and then directly to a recog­
nized slaughtering establishment. 
Eleven comments pointed out the ne­
cessity for permitting sows, boars and 
lightweight slaughter swine to move 
through more than one slaughter 
market to slaughter, since the num­
bers of such swine sold at many mar­
kets are not sufficient to permit their 
economical movement through only 
one market and then direct to estab­
lishments that slaughter such swine. 
APHIS believes this is true, and there­
fore, §§ 85.1 (u), (v), and (w); 85.5(a)(1); 
85.6(a)(1); and 85.7(a) of the proposal 
were amended to permit swine to move 
through one or more slaughter mar­
kets and then to a recognized slaugh­
tering establishment. It is the intent 
of this regulation that swine entered 
into the slaughter market system 
remain in the system until consigned 
to a recognized slaughtering establish­
ment and that they not be diverted for 
feeding or breeding purposes.

Seven comments received pointed 
out that many markets have complete­
ly separate feeder/breeder facilities 
and slaughter swine facilities on the 
same premises; and that sales of these 
classes of swine held on the same day 
use separate facilities to keep the two 
classes of swine completely separated. 
Two comments suggested that these 
classes of swine be permitted to move 
through markets approved to handle 
any class of swine, keeping the classes 
separate and cleaning and disinfecting 
after use by slaughter swine as pro­
vided for in §76.18 of the regulations 
(9 CFR 76.18). It was not the intent of 
the proposal to prohibit the sale of 
the two classes of swine on the same 
day when there are separate facilities 
for handling feeder/breeder swine sep­
arate and apart from slaughter swine. 
Therefore, the regulation has been 
clarified in §85.1(t) to permit the sale 
of both feeder/breeder and slaughter 
swine on the same day. These facilities 
must be adequate to keep such classes 
of swine physically separated from 
each other while at the market and 
feeder and breeder swine must use no 
facility previously used by slaughter 
swine on the day both of these classes 
of swine are at the market.

Six comments suggested that a pro­
vision be added to the regulations for 
use of an owner/shipper statement in 
lieu of a permit to facilitate the move­
ment of infected, exposed and pseu­
dorabies vaccinated swine from a farm 
of origin to market for slaughter, or 
directly to a recognized slaughtering 
establishment. The use of such an 
owner/shipper statement would: (1) 
greatly reduce the workload of State 
and Federal regulatory agencies; (2) 
aid the owner in the orderly market­
ing of his swine; and (3) enable ship­
ments to be traced to their farm of 
origin should that be necessary.
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Therefore, a provision for the use of 
owner/shipper statements, as suggest­
ed, has been provided for in 
§§ 85.5(a)(2) and (3); and 85.6(a)(2) of 
the regulations. Also a definition of an 
owner/shipper statement has been 
added to the definitions as §85.1(dd) 
to require the same information as re­
quired on a permit.

Six comments pointed out that iden­
tification is now required for feeder 
and breeder swine sold thorough mar­
kets and that identifying such swine 
going to livestock markets is unneces­
sary since they are already being 
tagged and identified back to the farm 
of origin at the markets. Therefore, 
since such identification is required, 
except for vaccinated swine as dis­
cussed below, the requirement that 
swine going to an approved livestock 
market be identified on the farm of 
origin was deleted from § 85.7(b)(3)(i) 
of the proposal.

Pour comments suggested that pseu­
dorabies vaccinated swine be uniform­
ly identified sa they will be readily 
recognized. Two comments suggested 
the use of pink eartags. This sugges­
tion was accepted. Therefore, a provi­
sion that official pseudorabies vacci­
nated swine be identified by a num­
bered pink eartag approved by the 
State in which the swine are vaccinat­
ed has been added to § 85.1(z)(2) of the 
regulations.

Two livestock marketing companies 
suggested that under § 85.7 no discrim­
ination^, be made between slaughter 
swine going directly to slaughter and 
those going to slaughter markets and 
then to slaughter. Since swine that 
enter slaughter market channels must 
stay in such channels until slaugh­
tered at a recognized slaughtering es­
tablishment there appears to be no 
reason to distinguish between these 
two groups. Therefore, a clarifying 
statement has been added to para­
graph (a) of § 85.7 which specifies the 
same treatment for both types of 
movement.

Three comments suggested that the 
requirement that qualified pseudora­
bies negative herds have 25 percent of 
the swine over 6 months of age tested 
every 90 days is too rigid and suggest­
ed that the test period be changed to 
read, “between 80 and 105 days.” This 
suggestion was adopted and has been 
incorporated into §85.1(ee) of the reg­
ulations to give herd owners a more 
reasonable time frame in which to 
comply with herd monitoring require­
ments. Allowing the herd owner this 
flexibility would not appear to in­
crease the disease risk.

Two comments suggested that two 
negative tests not less than 30 days 
apart be required before swine may be 
added to qualified pseudorabies nega­
tive herds. This procedure would give 
added protection to such qualified
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pseudorabies negative herds when 
adding new stock. This suggestion was 
accepted, and a provision has been 
added to § 85.1(ee) of the regulations 
(§85.1(dd) of the proposal) whereby 
additions to qualified pseudorabies 
negative herds must have passed two 
negative official pseudorabies tests not 
less than 30 days nor more than 60 
days apart before being added to the 
herd. The second test would be run be­
tween 30 and 60 days after the first 
test to allow any swine exposed to the 
disease at the time of the first test to 
incubate the disease long enough to 
become positive to the second test. 
This provision does not apply to swine 
entering a qualified pseudorabies neg­
ative herd from another qualified 
pseudorabies negative herd.

Under the proposed regulations, 
qualified pseudorabies negative herd 
status is attained by subjecting all 
swine over 6 months of age to an offi­
cial pseudorabies test and finding all 
swine so tested negative. One com­
ment suggested that progeny over 5 
months of age equal to the number of 
breeding animals over 6 months of age 
be tested to qualify and requalify 
qualified pseudorabies negative herds. 
This suggestion has some merit in that 
the breeding swine would not be dis­
turbed by being tested and the 5- 
month progeny would be smaller and 
somewhat easier to handle. However, 
in most swine operations, 5-month 
swine are kept separate and apart 
from the breeding herd and do not 
truly represent the health status of 
the breeding herd. Another factor is 
reports from the research community 
of instances of apparent long periods 
of latency of the virus where pigs ex­
posed to the virus early in life some­
times remain apparently healthy and 
serologically negative until 4 to 6 
months of age before becoming sero­
logically positive. The breeding herd 
in most qualified pseudorabies nega­
tive herds is the part of the herd to 
which additions are made, and, since 
additions are the most likely source of 
infection, it was decided to retain the 
proposed method of qualifying the re­
qualifying qualified pseudorabies neg­
ative herds.

One comment suggested that it be 
required that all pseudorabies exposed 
or vaccinated swine be sold only to 
slaughter. This suggestion was reject­
ed, since to do so would cause undue 
hardship on owners of pseudorabies 
exposed or vaccinated swine who could 
safely market their swine under the 
regulations as proposed.

Two comments suggested that the 
time period for officially vaccinating 
negative exposed swine for pseudora­
bies be increased from 10 days after a 
negative test to 15 days following such 
test as a more reasonable time period 
in which to accomplish the vaccina-
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tion. This suggestion was accepted and 
incorporated in § 85.5(b)(2) of the reg­
ulations as being a more reasonable 
time period in which to accomplish 
the vaccination after the negative test. 
This would give a herd owner 5 more 
days to obtain vaccine and the services 
of a veterinarian without substantially 
increasing the risk of pseudorabies in­
fection after the negative test, but 
prior to the vaccination. This sugges­
tion is also applicable to the time 
period for vaccinating the test nega­
tive swine in a herd qualifying as a 
pseudorabies controlled vaccinated 
herd; therefore, in §85.1(ff) the time 
period to accomplish vaccination after 
the negative test was extended from 
10 days to 15 days.

Three comments requested that the 
time period for testing 25 percent of 
the offspring in pseudorabies con­
trolled vaccinated herds be changed 
from 3 to 4 months of age to 16 weeks 
of age or older in order to minimize 
titers due to colostral antibodies. We 
agreed with these comments and the 
period for such testing was increased 
from between 3 and 4 months of age to 
16 to 20 weeks of age in §85.1(ff) of 
the regulations. One comment suggest­
ed that such testing be done at 16 
weeks of age or within 30 days of sale. 
The comment was rejected as the 
qualification “within 30 days of sale” 
is indefinite and would not be condu­
cive to regular monitoring of the herd.

As originally written, §85.1(cc)(2) 
would have required the certificate to 
contain a statement that the swine to 
be moved were not infected with or ex­
posed to pseudorabies and are not 
pseudorabies vaccinates. Two com­
ments suggest that the terms “known 
to be” be inserted between the words 
“not” and “infected”. The original 
intent was that the certificates would 
be issued for swine not known to be in­
fected with, exposed to or vaccinated 
for pseudorabies. We have inserted the 
term “known to be” in § 85.1(cc)(2) to 
conform with the suggestion and the 
Department’s intent.

One comment suggested deletion of 
the word “vaccinated” from the defini­
tion of certificate in §85.1(cc). At the 
present time, it is impossible to readily 
differentiate serologically pseudora­
bies infected and pseudorabies vacci­
nated swine; therefore, the movement 
of pseudorabies vaccinated swine must 
be controlled to epidemiologically 
trace pseudorabies infected swine. The 
word “vaccinated”, in the definition of 
certificate, is needed to readily deter­
mine the vaccination status of the 
swine being moyed. This suggestion 
was therefore rejected.

Four comments suggested that the 
requirements for moving vaccinated 
swine be modified to allow the move­
ment of such swine as noninfected and 
nonexposed swine. This suggestion
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was rejected as not compatible with 
disease control in that infected and ex­
posed swine could be vaccinated and 
would then be free to move as nonin- 
fected and nonexposed swine. Also, 
there is no way at the present time to 
readily differentiate between vaccinal 
and infection titers; therefore, to allow 
uncontrolled movement of vaccinates 
would greatly interfere with tracing 
diseased swine and conducting sero­
logical surveys in any pseudorabies 
control or eradication program.

One comment stated that there was 
no way proposed to regain pseudora­
bies controlled vaccinated herd status 
once such a herd becomes positive. We 
have, therefore, provided a procedure 
in § 85.1(ff) whereby pseudorabies con­
trolled vaccinated herd status can be 
regained. Such status can be regained 
by (1) testing of all swine over 6 
months of age; (2) removal of all offi­
cial pseudorabies test positive swine;
(3) cleaning and disinfecting the herd 
premises in accordance with § 85.13;
(4) retesting all swine over 6 months of 
age 30 days after removal of the offi­
cial pseudorabies test positive swine 
and finding all swine so tested nega­
tive; (5) retesting all swine over 6 
months of age 60 days after removal 
of the official pseudorabies test posi­
tive swine and finding all swine so 
tested negative; and (6) vaccinating all 
swine over 6 months of age for pseu­
dorabies within 15 days of the second 
negative test. The Department be­
lieves that this procedure is the mini­
mum necessary to reasonably assure 
that there are no swine affected with 
pseudorabies in the herd. This proce­
dure will ïequire that all official pseu­
dorabies test positive swine be re­
moved from the herd premises. This 
removal will assure that no known of­
ficial pseudorabies test positive swine 
remain on the herd premises which 
might infect other swine on the herd 
premises. The herd premises would 
also be required to be cleaned and dis­
infected in accordance with §85.13. 
This would minimize the risk that 
pseudorabies remains on the herd 
premises. Recertification also would 
require that all swine over 6 months of 
age be tested twice, 30 days and 60 
days after removal of the official pseu­
dorabies test positive swine. All swine 
so tested must be found negative to 
the pseudorabies test. The require­
ment that only swine over 6 months of 
age be tested negative for pseudora­
bies is based on the fact that most 
swine being fed for slaughter go to 
market by the time they are 6 months 
of age and any swine over that age are 
usually being held separately for 
breeding purposes. Further, testing of 
swine younger than 6 months of age 
would be of minimal value since youn­
ger swine can carry the disease and yet 
test negative for the disease. Two tests
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30 days and 60 days after the removal 
of the official pseudorabies test posi­
tive swine are required to insure that 
the swine remaining on the herd 
premises did not contract the disease 
prior to the removal of the official 
pseudorabies test positive swine. The 
two tests spaced 30 and 60 days after 
the removal of official pseudorabies 
test positive swine will minimize the 
risk that the swine in the herd incu­
bating the disease will be undetected. 
The procedure also requires that all 
swine over 6 months of age be vacci­
nated within 15 days after the second 
negative test. The timing of the vacci­
nation requirement is to limit the risk 
that swine found negative during this 
procedure will contract pseudorabies 
prior to vaccination.

Two comments questioned the neces­
sity of having a pseudorabies regula­
tion without an eradication program. 
The pseudorabies regulation is aimed 
at stopping the interstate spread of 
pseudorabies and in itself will not 
eradicate the disease; however, it is a 
tool to slow down and stop the escalat­
ing spread of the disease until the nec­
essary tools for an eradication pro­
gram are available.

Two comments expressed the opin­
ion that “lighweight hogs” in slaugh­
ter channels should be permitted to go 
back to farms for further feeding. Pro­
ducers who place lightweight hogs in 
slaughter channels usually do so be­
cause there is something wrong with 
the hogs. Usually they are poor 
“doers” or are “tailenders” from lots 
of fattening swine. Furthermore, such 
hogs in slaughter channels may be ex­
posed to diseased hogs outside of 
feeder and breeder channels where 
swine are more carefully screened 
before being admitted for feeding and 
breeding purposes. Therefore, this 
suggestion was rejected and no provi­
sion was added to the regulations to 
permit “lightweight swine” in slaugh­
ter market channels to return to farms 
or feedlots.

One comment suggested that pseu­
dorabies exposed swine going to 
slaughter should not be required to be 
identified. Unless such swine are iden­
tified, control of their movement 
would be lost and there would be no 
way of determining their diversion 
from slaughter channels should that 
occur. Therefore, the identification re­
quirement for such swine was retained 
as proposed.

One comment stated that the pro­
posal does nothing to stop the large- 
scale movement of 40-50 lb. feeder pigs 
which are carriers. However, under the 
regulations exposed feeder pigs may 
move interstate only to a quarantined 
feedlot after testing negative to an of­
ficial pseudorabies test and being offi­
cially vaccinated. The regulations, as 
proposed, permit the movement of

feeder pigs without testing only from 
herds not known to be infected with or 
exposed to pseudorabies and then only 
if the interstate movement is approved 
in advance by the State animal health 
official of the State of destination.

One comment stated that the regu­
lations do not recognize the role of 
wildlife in the spread of pseudorabies. 
Wildlife may, and probably does, play 
a limited role in the spread of pseudo­
rabies in an endemic area, but has not 
been shown to be a factor in the 
spread of the disease elsewhere. The 
preponderance of available evidence 
indicates that swine are the primary 
reservoirs of pseudorabies and are its 
chief disseminator.

One comment stated that the.regu­
lations do not regulate the movement 
of inanimate material. It is suspected 
that in one instance pseudorabies may 
have been transmitted to cattle via 
contaminated hay; however, such 
transmission of the disease appears to 
be very infrequent and appears not to 
be a major factor in the transmission 
of the disease. Therefore, regulation 
of the movement of inanimate materi­
al does not appear to be warranted at 
this time.

One comment urged that vaccine use 
be unrestricted. This suggestion was 
rejected, since the unrestricted use of 
the vaccines would mask infected 
herds and complicate any pseudora­
bies control or eradication program 
which may be developed.

The definition of Minimum Stand­
ards in proposed §85.1(ff), and all ref­
erences to the Minimum Standards 
have been deleted from the regula­
tions. Instead of incorporating the 
Minimum Standards by reference in 
the regulations and referring to them 
as appropriate, all referenced items 
have been actually included in the reg­
ulations.

In order to clarify certain phrases 
and to explain certain time limitations 
used in the regulations, the following 
explanation is added:

1. In § 85.1(x), swine are required to 
have been kept on a premises for at 
least 90 consecutive days before that 
premises would be considered as their 
farm of origin. This time period was 
chosen in order to give swine intro­
duced onto a premises reasonable time 
to become exposed to the disease, in­
cubate it and become positive to the 
disease should the disease exist on the 
premises, and to give the swine so in­
troduced a reasonable time to become 
positive should they be latent carriers 
of the disease.

2. In §85.1(ee) “a minimum of 90 
percent of the herd must have been on 
the premises and a part of the herd 
for at least 90 days prior to a qualify­
ing test,” to constitute a “qualified 
pseudorabies negative herd”, for the 
same reasons as expressed in Item 1
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immediately above. The requirement 
that 90 percent of the herd be on the 
premises for a minimum of 90 days 
prior to a qualifying test was consid­
ered to be the minimum percentage 
and time acceptable to safely qualify a 
herd for the special qualified pseudo­
rabies negative herd status.
' 3. In § 85.1(ee) and 85.1(ff), the re­

quirement that all swine in the herd 
over 6 months of age be tested nega­
tive for pseudorabies is based on the 
fact that most swine being fed for 
slaughter go to market by the time 
they are 6 months of age and any 
swine over that age are usually being 
held for breeding purposes. To qualify 
for special herd status, all swine in the 
herd over 6 months of age must be 
tested negative to an official pseudora­
bies test.

4. In §85.5(b), the same reasoning 
applies as is expressed in Item 3 imme­
diately above. The requirement that 
the swine be vaccinated within 10 days 
after a negative test is extended to 15 
days following a negative test in order 
to provide producers additional time in 
which to vaccinate. The requirement 
that exposed swine be moved inter­
state within 30 days after the negative 
test is to minimize the risk of these 
swine being infected with pseudorabies 
prior to movement and spreading the 
infection.

5. The term “clinical case of pseu­
dorabies” denotes an animal exhibit­
ing the symptoms and course of pseu­
dorabies as distinguished from labora­
tory and post mortem findings.

6. The term “clinical evidence of 
pseudorabies” denotes the symptoms 
and course of pseudorabies as distin­
guished from laboratory and post 
mortem findings.

7. The term “common ground” is in­
tended to mean the ground, areas, 
buildings or equipment communally 
shared by any specific group of live­
stock. A definition of “common 
ground” has been added to §85.1(ii) of 
the regulations for the purpose of 
clarification.

8. Proposed §§85.1(u) and (v) re­
ferred to “quarantined feedlot” and 
“quarantined herd” as being “under 
the supervision and control of the 
State animal health official * * *” 
without defining the extent of such 
supervision and control. It is the 
intent of the regulation that such a 
quarantined herd and quarantined 
feedlot be under the supervision and 
control of the State animal health of­
ficial in conformance with the laws, 
rules and regulations of the State in 
which such quarantined herd and 
quarantined feedlot is located.

9. Proposed §85.1(w) defined “feed- 
lot” as “a premises where swine are 
fed separate and apart from swine 
kept for breeding or other pur­
poses * * The intent of this defini-
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tion is that each class of swine be kept 
from physical contact with any other 
class of swine and not share pens, 
feeders, waterers or housing facilities.

10. Proposed §85.8 authorized the 
Deputy Administrator, upon request 
in specific cases, to permit the inter­
state movement of livestock not other­
wise provided for in the proposed reg­
ulation. Veterinary Services intends 
that such authority be used only in 
situations and under circumstances 
presenting problems that could not 
have been reasonably anticipated in 
advance and in unique situations. Vet­
erinary Services does not intend that 
such authority be used repeatedly to 
cover the same problem, but that the 
regulation be amended to confrom 
with needed changes as they come to 
light. This clarification has been incor­
porated in § 85.8 of the regulations.

The term “official” was deleted from 
§§85.1(cc)(2) and 85.6(b)(2Xiii) of the 
regulations as it is the intent of the 
Department to regulate the movement 
of all vaccinated swine not just offi­
cially vaccinated swine. This intent 
has been stated previously.

In proposed §85.1(dd) a “qualified 
pseudorabies negative herd” was de­
fined as “a herd of swine, none of 
which has beeñ vaccinated for pseu­
dorabies * * The restriction “none 
of which has been vaccinated” has 
been deleted from the regulation in 
this section. No official pseudorabies 
vaccine on the market is known to 
cycle in swine herds; therefore, if vac­
cinated swine test negative they 
should be no more dangerous than 
swine testing negative from a previous­
ly infected herd.

11. With respect to §85.1(ff), the re­
quirement that swine must be vacci­
nated within 10 days following a nega­
tive herd test was amended to require 
their vaccination within 15 days in 
this regulation, in order to give pro­
ducers additional time in which to vac­
cinate their swine. This would give a 
herd owner 5 more days to obtain vac­
cine and the services of a veterinarian 
without substantially increasing the 
risk of pseudorabies infection after the 
negative test, but prior to the vaccina­
tion. For the same reason, the require­
ment that herd additions be tested 
negative and vaccinated within 10 days 
after the negative test is amended to 
require vaccination within 15 days fol­
lowing a negative test. The require­
ment that herd additions be added to 
the herd within 30 days following the 
date of a negative test and subsequent 
vaccination is to minimize the risk of 
these additions being infected before 
they are added to the herd.

Other minor and editorial changes 
were made for the purpose of clarifica­
tion and ease of reading.

After due consideration of the com­
ments received on the proposed regu-
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lations and all relevant information 
available to the Department, Part 85, 
Title 9, Code of Federal Regulations, 
is being adopted as follows:

PART 85— PSEUDORABIES

Sec.
85.1 Definitions.
85.2 Notice relating to the existence of the 

contagion of pseùdorabies.
85.3 General restriction.
85.4 Interstate movement of livestock.
85.5 Interstate movement of infected swine 

or exposed swine.
85.6 Interstate movement of pseudorabies 

vaccinate swine not known to be infect­
ed with or exposed to pseudorabies.

85.7 Interstate movement of swine not vac­
cinated for pseudorabies and not known 
to be infected with or exposed to pseu­
dorabies.

85.8 Other interstate movements.
85.9 Interstate movement of swine semen 

and swine embryos for insemination of 
or implantation into swine.

85.10 Permits and certificates.
85:11 Maintenance of records.
85.12 Cleaning and disinfecting means of 

conveyance.
85.13 Cleaning and disinfecting livestock 

markets and other facilities.
Authority: Secs. 4-7, 23 Stat. 32, as 

amended; secs. 1 and 2, 32 Stat. 791-792, as 
amended: secs. 1-4, 33 Stat. 1264, 1265, as 
amended: sec. 1, 75 Stat. 481; secs. 3 and 11. 
76 Stat. 130, 132; (21 UÄC. I l l ,  112, 113, 
115, 117, 120, 121, 123-126, 134b, 134f; 37 FR 
28464, 28477; 38 FR 19141)).

§ 85.1 Definitions.
For purposes of this part, the follow­

ing terms mean:
(a) Administrator. The Administra­

tor of the Animal and Plant Health 
Inspection Service, United States De­
partment of Agriculture, or any other 
official of the Service to whom author­
ity has been delegated or may be dele­
gated to act in his stead.

(b) Deputy Administrator. The 
Deputy Administrator, Veterinary 
Services, Animal and Plant Health In­
spection Service, United States De­
partment of Agriculture, or any other 
Veterinary Services official to whom 
authority has been delegated or may 
be delegated to act in his stead.

(c) Veterinary Services. Veterinary 
Services, Animal and Plant Health In­
spection Service, United States De­
partment of Agriculture.

(d) Veterinary Services representa­
tive. A person employed by Veterinary 
Services, Animal and Plant Health In­
spection Service, United States De­
partment of Agriculture, who is au­
thorized to perform the function in­
volved.

(e) State animal health official. The 
State animal health official who is re­
sponsible for the livestock and poultry 
disease control and eradication pro­
grams in the official’s State or his des­
ignated representative.

(f) State representative. A person 
regularly employed in animal health
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work of a State and who is authorized 
by such State to perform the function 
involved under a Cooperative Agree­
ment with the United States Depart­
ment of Agriculture.

(g) Accredited veterinarian. A veter­
inarian approved by the Deputy Ad­
ministrator in accordance with Part 
161 of this Title to perform functions 
specified in Part 11 of Subchapter A, 
and Subchapters B, C, and D of this 
Chapter, and to perform functions re­
quired by cooperative State-Federal 
disease control and eradication pro­
grams.

(h) State. Any State or Territory of 
the United States, the District of Co­
lumbia, Puerto Rico, Guam or the 
Northern Mariana Islands.

K\) Interstate. From any State into or 
through any other State.

<j) Pseudorabies. The contagious, in­
fectious, and communicable disease of 
livestock and other animals also 
known as Aujeszky’s disease, mad itch, 
or infectious bulbar paralysis.

(k) Herd. Any group of livestock 
maintained on common ground for 
any purpose, or two or more groups of 
livestock under common ownership or 
supervision, geographically separated, 
but which have an interchange or 
movement of animals without regard 
to whether the animals are infected 
with or exposed to pseudorabies.

(l) Known infected herd. Any herd in 
which any livestock has been deter­
mined to be infected with pseudora­
bies by an official pseudorabies test or 
diagnosed by a veterinarian as having 
fiseudorabies. A herd of livestock, 
other than swine, shall no longer be 
considered to be a known infected 
herd after 21 days since the last clini­
cal case of the disease in the herd. A 
herd of swine which has been released 
from pseudorabies quarantine in ac­
cordance with the following provisions 
shall no longer be classified as a 
known infected herd: (1) All swine 
positive to an official pseudorabies test 
have been removed from the premises;
(2) all exposed swine which remain in 
the herd are subjected to an official 
pseudorabies serological test and 
found negative 30 days or more after 
removal of swine positive to an official 
pseudorabies test; and (3) no livestock 
on the premises have shown clinical 
signs of pseudorabies after removal of 
the positive swine; or, (4) all swine 
have been depopulated for 30 days and 
the herd premises have been cleaned 
and disinfected in accordance with the 
requirements in § 85.13.

(m) Livestock. Swine, cattle, sheep 
or goats.

(n) Exposed livestock. Any livestock 
that has been in contact with an 
animal infected with pseudorabies, in­
cluding all livestock in a known infect­
ed herd; except that livestock, other 
than swine, that have not been ex-
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posed to a clinical case of the disease 
for a period of 21 consecutive days 
shall no longer be considered to be ex­
posed livestock.

(o) Exposed swine. Any swine that 
has been in contact witn an animal in­
fected with pseudorabies, including all 
swine in a known infected herd.

(p) Infected livestock. Any livestock 
determined to be infected with pseu­
dorabies by an official pseudorabies 
test, or diagnosed by a veterinarian as 
having pseudorabies.

(q) Official pseudorabies test. Any 
test for the diagnosis of pseudorabies 
approved by the Deputy Administra­
tor conducted in a laboratory ap­
proved by the Deputy Administrator 
as listed in a Veterinary Services 
Notice listing such laboratories.1 The 
following tests for the diagnosis of 
pseudorabies have been approved by 
the Deputy Administrator: 1. Microti­
tration Serum-Virus Neutralization 
Test; 2. Virus Isolation and Identifica­
tion Test; 3. Fluorescent Antibody 
Tissue Section Test.2 State, Federal, 
and University laboratories will be ap­
proved by the Deputy Administrator 
following the determination by him 
that the laboratory: (1) Has personnel 
trained at the Veterinary Services Di­
agnostic Laboratory, Ames, Iowa, as­
signed to supervise the test, (2) follows 
standard test protocol, (3) meets check 
test proficiency requirements, and (4) 
will report all test results to State and 
Federal animal health officials.3

(r) Moved. Shipped, transported, or 
otherwise moved, or delivered or re­
ceived for movement by land, water, or 
air.

(s) Recognized slaughtering estab­
lishment. A slaughtering establish­
ment operated under the provisions of 
the Federal Meat Inspection Act (21 
U.S.C. 601 et seq.) or a State inspected 
slaughtering establishment.

’Notices containing lists of laboratories 
approved for the purposes of the regula­
tions in this part are published in the F ed­
eral R egister Notices Section. The lists are 
also available upon request from Veterinary 
Services, Animal and Plant Health Inspec­
tion Service, U.S. Department of Agricul­
ture, Federal Building, 6505 Belcrest Road, 
Hyattsville, MD 20782.

2 Copies of the test protocols (Recom­
mended Minimum Standards for Diagnostic 
Tests Employed in the Diagnosis of Pseu­
dorabies (Aujeszky’s Disease)) published as 
a Veterinary Services Notice, May 17, 1978, 
are available upon request from Veterinary 
Services, Animal and Plant Health Inspec­
tion Service, U.S. Department of Agricul­
ture, Federal Building, 6505 Belcrest Road, 
Hyattsville, MD 20782.

3 Before the Deputy Administrator with­
draws the approval of^any laboratory, the 
Director of such laboratory shall be given a 
notice by the Deputy Administrator of the 
proposed disapproval and the reasons there­
fore and such Director shall have an oppor­
tunity to presentrhis views thereon. In those 
instances where there are conflicts as to the 
facts, a hearing shall be held to resolve such 
conflicts.

(t) Slaughter market. A livestock 
market approved in accordance with 
§ 76.18 (9 CFR 76.18), at which swine 
for sale and shipment for slaughter 
are handled only on days when no 
swine are handled for sale and ship­
ment for feeding or breeding purposes 
unless facilities are provided to keep 
slaughter swine physically separated 
from feeder and breeder swine, arid 
feeder and breeder swine use no facili­
ties previously used by slaughter swine 
on the day these classes of swine are 
at the market. The facilities used by 
slaughter swine shall be cleaned and 
disinfected in accordance with the re­
quirements of this part before being 
used for feeding or breeding swine.4 5

(u) Quarantined feedlot. A premises 
where pseudorabies infected or ex­
posed swine are fed under the supervi­
sion and control of the State animal 
health official, and from which such 
swine are moved directly to a recog­
nized slaughtering establishment or 
directly through one or more slaugh­
ter markets and then directly to a rec­
ognized slaughtering establishment in 
accordance with the provisions of this 
part.

(v) Quarantined herd. A herd in 
which pseudorabies infected or ex­
posed swine are bred, reared, and fed 
under the supervision and control of 
the State animal health official, and 
from which such swine are moved in­
terstate directly to a recognized 
slaughtering establishment or directly 
through one or more slaughter mar­
kets and then directly to a recognized 
slaughtering establishment, or from 
which exposed officially vaccinated 
swine which were negative to an offi­
cial pseudorabies test may be moved 
only to a quarantined herd or quaran­
tined feedlot.

(w) Feedlot A premises where swine 
are fed physically separated from 
swine kept for breeding or other pur­
poses and from which such swine are 
moved directly to a recognized slaugh­
tering establishment or directly 
through one or more slaughter mar­
kets and then directly to a recognized 
slaughtering establishment, quaran­
tined herd, or quarantined feedlot.

4 Notices containing lists of slaughter mar­
kets approved for the purposes of the regu­
lations in this part are published in the F ed­
eral R egister. Information concerning 
slaughter markets can be obtained from the 
Veterinarian in Charge, Veterinary Services, 
Animal and Plant Health Inspection Serv­
ice, U.S. Department of Agriculture, for the 
State in question.

5 Before the Deputy Administrator with­
draws approval of any slaughter market, the 
owner of such slaughter market shall be 
given notice by the Deputy Administrator of 
the proposed withdrawal of approval and 
the reasons therefore and such owner shall 
have an opportunity to present his views 
thereon. In those instances where there ate 
conflicts as to the facts, a hearing s h a l l  be 
held to resolve such conflicts.
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(x) Farm of origin. A farm where 
the swine were born, or on which they 
have resided for at least 90 consecutive 
days immediately prior to the inter­
state shipment.

(y) Official pseudorabies vaccine. 
Any pseudorabies virus vaccine pro­
duced under license from the Secre­
tary of Agriculture under the Virus, 
Serum and Toxin Act of March 4, 
1913, and any legislation amendatory 
thereof <21 U.S.C. 151 et seq.).

(z) Official vaccinate. Any swine 
which have been: (1) vaccinated with 
an official pseudorabies vaccine by an 
accredited veterinarian or a State or 
Federal veterinarian in accordance 
with recommendations on the vaccine 
label and the laws and regulations of 
the State in which the swine are vacci­
nated; (2) identified by a numbered 
pink eartag approved by the State in 
which such swine are vaccinated;6 and
(3) reported as official vaccinates at 
the time of vaccination to the State 
animal health official.

(aa) Pseudorabies vaccinate. Any 
swine that have been vaccinated with 
any product containing antigens for 
pseudorabies.

(bb) Permit. An official document 
issued for and prior to the interstate 
movement of pseudorabies infected, 
exposed or vaccinated swine under this 
part by a Veterinary Services repre­
sentative, State representative, or an 
accredited veterinarian which states:
(1) the number of swine to be moved;
(2) the purpose for which the swine 
are to be moved; (3) the points of 
origin and destination; (4) the consign­
or and the consignee; and (5) any addi­
tional information required by this 
part.

(cc) Certificate. An official document 
issued for and prior to the interstate 
movement of swine not known to be 
infected with, exposed to or vaccinated 
for pseudorabies under this part by 
Veterinary Services representative, a 
State representative, or an accredited 
veterinarian which states: (1) the 
number and description of the swine 
to be moved; (2) that the swine to be 
moved are not known to be infected 
with or exposed to pseudorabies and 
arfc—not pseudorabies vaccinates; (3) 
the purpose for which the swine are to 
be moved; (4) the points of origin and 
destination; (5) the consignor and con­
signee; and (6) and additional informa­
tion required by this part.

(dd) Owner-shipper statement. A 
statement signed by the owner or ship­
per of infected, exposed, or pseudora­
bies vaccinated swine for and prior to 
an interstate shipment from a farm of 
origin direct to a recognized slaughter-

6The numbered pink eartags are available 
commercially. Should any problem arise re­
garding the availability of.such eartags, con­
tact the appropriate State animal health of­
ficial.
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ing establishment or to a slaughter 
market which states: (1) the number 
of the swine to be moved; (2) that the 
swine are being nioved for slaughter 
only; (3) the points of origin and desti­
nation; (4) the consignor and consign­
ee; and (5) any additional information 
required by this part.

(ee) Qualified pseudorabies negative 
herd. Qualified pseudorabies negative 
herd status is attained by subjecting 
all swine over 6 months of age to an 
official pseudorabies test and finding 
all swine so tested negative. If any of 
the swine so tested are positive, quali­
fied pseudorabies negative herd status 
is attained by: (1) removing all offical 
pseudorabies test positive swine and 
cleaning and disinfecting the herd 
premises in accordance with §85.13,
(2) retesting all swine over 6 months of 
age 30 days after removal of the offi­
cial pseudorabies test positive swine 
and finding all swine so tested nega­
tive, and (3) retesting all swine over 6 
.months of age 60 days after removal 
of the official pseudorabies test posi­
tive swine and finding all swine so 
tested negative. The status of the herd 
is maintained by an official pseudora­
bies test of 25 percent of the swine 
over 6 months of age every 80-105 
days and finding all swine so tested 
negative. All swine over 6 months of 
age in the herd shall be subjected to 
the official pseudorabies test each 
year. However, no swine over 6 months 
of age in the herd are to be tested 
twice in 1 year to comply with the 25 
percent requirement. A minimum of 90 
percent of the swine must have been 
on the premises and part of the herd 
for at least 90 days prior to the quali­
fying test or have entered directly 
from another qualified pseudorabies 
negative herd. All additions to the 
herd must test negative or two official 
pseudorabies tests not less than 30 
days or more than 60 days apart 
before being added to the herd or be 
from another qualified pseudorabies 
negative herd.

(ff) Pseudorabies controlled vaccir 
nated herd. A herd of swine in which 
all of the swine over 6 months of age 
are negative to an official pseudora­
bies test and are vaccinated for pseu­
dorabies within 15 days after such 
test. The status of the herd is main­
tained by an official pseudorabies test 
of 25 percent of the offspring between 
16 and 20 weeks of age and finding all 
swine so tested negative. All additions 
to the herd must test negative to an 
official pseudorabies test, be vaccinat­
ed for pseudorabies within 15 days 
after such test, and be added to the 
herd not more than 30 days after such 
test. Pseudorabies controlled vaccinat­
ed herds that become positive can be 
reclassified as a pseudorabies con­
trolled vaccinated herd by (1) testing 
of all swine over 6 months of age; (2)
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removal of all swine which are positive 
to an official pseudorabies test; (3) 
cleaning and disinfecting ,the herd 
premises in accordance with §85.13;
(4) retesting all swine over 6 months of 
age 30 days after removal of the swine 
which are positive to an official pseu­
dorabies test and finding all swine so 
tested negative; (5) retesting all swine 
over 6 months of age 60 days after re­
moval of the swine which are positive 
to an official pseudorabies test and 
finding all swine so tested negative; 
and (6) vaccinating all swine over 6 
months of age for pseudorabies within 
15 days of the second negative test.

(gg) Approved livestock market. A 
stockyard, livestock market, buying 
station, concentration point or any 
other premises under State or Federal 
veterinary supervision jsvhere swine are 
assembled for sale or sale purposes, 
and which'has been approved by the 
Deputy Administrator under § 76.18 (9 
CFR 76.18).7 8

(hh) Swine not known to be infected 
with or exposed to pseudorabies. Any 
swine from a herd of swine in which 
no animal has been classified as a reac­
tor to an official pseudorabies test, or 
has been diagnosed as having pseudo­
rabies or suspected of having pseudor­
abies by a veterinarian; or any swine 
from a herd of swine which has been 
released from quarantine or has met 
the requirements of release from quar­
antine in accordance with the provi­
sions of § 85.1(1).

(ii) Common ground. The ground, 
areas, buildings or equipment com­
munally shared by any specific group 
or groups of livestock.
§ 85.2 Notice relating to the existence of 

the contagion of pseudorabies.
Notice is hereby given that there is 

reason to believe that the contagion of 
pseudorabies may exist in each State 
and that to prevent the spread and 
dissemination of the contagion there­
of, and to protect the livestock of the 
United States, the regulations in this 
part are promulgated.
§ 85.3 General restriction.

Livestock shall not be moved inter­
state except in compliance with the 
regulations in this part.

’Notices containing lists of such approved 
livestock markets are published in the F ed­
eral R egister. Information concerning live­
stock markets can be obtained from the Vet­
erinarian in Charge, Veterinary Services, 
Animal and Plant Health Inspection Serv­
ice, United States Department of Agricul­
ture for the State in question.

"Before the Deputy Administrator with­
draws approval of any livestock market, the 
owner of such livestock market shall be 
given notice by the Deputy Administrator of 
the proposed withdrawal of approval and 
the reasons therefor and .such owner shall 
have an opportunity to present his views 
thereon. In those instances where there are 
conflicts as to the facts, a hearing shall be 
held to resolve such conflicts.
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§ 85.4 Interstate movement of livestock.
(a) Livestock showing clinical evi­

dence of pseudorabies shall not be 
moved interstate.

(b) Livestock that have been ex­
posed to an animal showing clinical 
evidehce of pseudorabies shall not be 
moved interstate within 21 days of 
such exposure.

(c) Except as provided in paragraphs
(a) and (b) of this section, livestock 
other than swine may be moved inter­
state without restriction under this 
part.

(d) Except as provided in para­
graphs (a) and (b) of this section, 
swine, swine semen, and swine em­
bryos shall be moved interstate only in 
compliance with the regulations in 
this part.
§ 85.5 Interstate movement of infected 

swine or exposed swine.
Infected swine or exposed swine, 

other than swine described in § 85.4 (a) 
or (b), shall only be moved interstate 
in accordance with the following pro­
visions:

(a) Movement of infected or exposed 
swine for slaughter. Infected or ex­
posed swine shall be moved interstate 
for slaughter only if:

(Ï) The swine are moved directly to 
a recognized slaughtering establish­
ment or directly through one or more 
slaughter markets and then directly to 
a recognized slaughtering establish­
ment;

(2) The swine are accompanied by a 
permit or owner-shipper statement 
and such permit or owner-shipper 
statement is delivered to the con­
signee;

(3) The permit, in addition to the in­
formation described in §85.1(bb), or 
the owner-shipper statement, in addi­
tion to the information described in 
§85.1(dd), lists the identification tag, 
tattoo, eamotch recognized by a breed 
association, or similar identification of 
each animal being moved: and

(4) The swine are moved to destina­
tion in one continuous movement 
without unloading enroute.

(b) Movement of exposed swine to a 
quarantined herd or a quarantined 
feedlot. Exposed swine shall be moved 
interstate directly to a quarantined 
herd or quarantined feedlot only if:

(1) The swine are negative to an offi­
cial pseudorabies test 21 days or more 
after last being exposed to any live­
stock showing clinical evidence of 
pseudorabies;

(2) The swine are officially vaccinat­
ed for pseudorabies within 15 days 
after the negative test;

(3) The swine are moved interstate 
within 30 days after the negative test;

(4) The swine are accompanied by a 
permit and such permit is delivered to 
the consignee; and

RULES AND REGULATIONS

(5) The permit, in addition to the in­
formation described in § 85.1(bb), 
states: (i) The present pseudorabies 
quarantine status of the farm of 
origin; (ii) the identification tag, 
tattoo, earnotch recognized by a breed 
association, or similar identification of 
each animal being moved; (ìli) the date 
of the official pseudorabies test and 
the name of the laboratory where the 
test was conducted; (iv) the date of the 
official vaccination for pseudorabies; 
and (v) that approval for the inter­
state movement has been issued by 
the State animal health official of the 
State of destination prior to the inter­
state movement of the swine.
§ 85.6 Interstate movement of pseudora­

bies vaccinate swine not known to be 
infected with or exposed to pseudora­
bies.

Pseudorabies vaccinate swine not 
known to be infected with or exposed 
to pseudorabies shall only be moved 
interstate in accordance with the fol­
lowing provisions:

(a) Movement of pseudorabies vacci­
nate swine for slaughter. Pseudorabies 
vaccinate swine not known to be in­
fected with or exposed to pseudorabies 
shall be moved interstate for slaughter 
only if:

(1) The swine are moved directly to 
a recognized slaughtering establish­
ment or directly through one or more 
slaughter markets and then directly to 
a recognized slaughtering establish­
ment;

(2) The swine are accompanied by a 
permit or owner-shipper statement 
and such permit or owner-shipper 
statement is delivered to the consign­
ee; and

(3) The swine are moved to destina­
tion in one continuous movement 
without unloading enroute.

(b) Movement of psevxLorabies vacci­
nate swine to a quarantined herd or 
quarantined feedlot. Pseudorabies vac­
cinate swine not known to be infected 
with or exposed to pseudorabies shall 
be moved interstate directly to a quar­
antined herd or quarantined feedlot 
only if;

(1) The swine are accompanied by a 
permit and such permit is delivered to 
the consignee; and

(2) The permit in addition to infor­
mation described in §85.1(bb) states:
(i) The pseudorabies status of the 
herd; (ii) the identification tag, tattoo, 
earnotch recognized by a breed associ­
ation, or similar identification of each 
animal being moved; (iii) the date of 
the vaccination for pseudorabies; and
(iv) that approval for the interstate 
movement has been issued by the 
State animal health official of the 
State of destination prior to the inter­
state movement of the swine.

§ 85.7 Interstate movement of swine not 
vaccinated for pseudorabies and not 
known to be infected with or exposed 
to pseudorabies.

Swine not vaccinated for/pseudorgt- 
bies and not known to be infected with 
or exposed to pseudorabies shall or$y 
be moved interstate in accordance 
with the following provisions:

(a) Movement for slaughter, Swine 
not vaccinated for pseudorabies and 
not known to be infected with or ex­
posed to pseudorabies may be moved 
interstate for slaughter without fur­
ther restriction under this part direct­
ly to a recognized slaughtering estab­
lishment or directly through one or 
more slaughter markets and then 
directly to a recognized slaughtering 
establishment.

(b) Movement to a feedlot, quaran­
tined feedlot, quarantined herd, or ap­
proved livestock market Swine not 
vaccinated for pseudorabies and not 
known to be infected with or exposed 
to pseudorabies shall be moved inter­
state directly to a feedlot, quarantined 
feedlot, or quarantined herd or to an 
approved livestock market for subse­
quent movement directly to a feedlot, 
quarantined feedlot or quarantined 
herd only if:

(1) The swine are from a qualified
pseudorabies negative herd, in which 
instance such swine may be moved in­
terstate without further restriction 
under this part; or - <i-

(2) The swine are accompanied by a 
certificate and such certificate is deliv­
ered to the consignee; and

(3) The certificate, in addition to the 
information described in §85.1(cc), 
states: (i) The identification of the 
farm of origin of each animal being 
moved by an earnotch recognized by a 
breed association, identification tag, 
tattoo, or similar identification, except 
such swine going to an approved live­
stock market need not be identified 
until their arrival at the approved live­
stock market; and (ii) approval for the 
interstate movement has been issued 
by the State animal health official of 
the State of destination prior to the 
interstate movement of the swine; and

(4) The swine are moved from a 
State which requires the State animal 
health official of that State to be im­
mediately notified of any suspected or 
confirmed case of pseudorabies in that 
State and which requires that exposed 
or infected livestock be quarantined, 
such quarantine to be released only 
after having met quarantine release 
standards no less restrictive than 
those outlined in § 85.1(1) of this part: 
Except, That this provision shall not 
be effective until July 1,1980.

(c) Other movements. Swine not vac­
cinated for pseudorabies and not 
known to be infected with or exposed 
to pseudorabies shall be moved inter­
state other than for slaughter and
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other than directly to a feedlot, quar­
antined feedlot, quarantined herd or 
to an approved livestock market for 
subsequent movement directly to a 
feedlbt, quarantined feedlot or quar­
antined herd only if:

Cl) The swine are accompained by a 
certificate and sucn certificate is deliv­
ered to the consignee; and

(2) The certificate, in addition to the 
information described in § 85.1(cc), 
states: (i) The identification tag, 
tattoo, earnotch recognized by a breed 
association, or similar identification of 
each animal being moved; and (ii) that 
each animal to be moved: (a) was sub­
jected to an official pseudorabies test 
within 30 days prior to the interstate 
movement and was found negative, 
the test date and the name of the lab­
oratory conducting the test; or (b) is 
part of a currently recognized quali­
fied pseudorabies negative herd and 
the date of the last qualifying test; or,
(c) is part of a pseudorabies controlled 
vaccinated herd and is one of the off­
spring that was subjected to the offi­
cial test to achieve or maintain the 
status of the herd as a pseudorabies 
controlled vaccinated herd, and the 
date of the last test to maintain said 
status.
§ 85.8 Other interstate movements.

The Deputy Administrator may, 
upon request in specific cases, permit 
the interstate movement of livestock 
not otherwise provided for in this part 
under such conditions as he may pre­
scribe to prevent the spread of pseu­
dorabies. Veterinary Services intends 
that such authority be used only in 
situations and under circumstances 
presenting problems that could not 
have been reasonably anticipated in 
advance and in unique situations. Vet­
erinary Services does not intend that 
such authority be used repeatedly to 
cover the same problem, but that the 
regulation be amended to conform 
with needed changes as they come to 
light.
§ 85.9 Interstate movement of swine 

semen and swine embryos for insemi­
nation of or implantation into swine.

Swine semen and swine embryos 
moved interstate for insemination of 
swine or implantation into swine shall 
be accompanied by a document issued

RULES AND REGULATIONS

by an accredited veterinarian stating 
that the donor swine are not known to 
be infected with or exposed to pseu­
dorabies, were negative to an official 
pseudorabies test within 30 days prior 
to the collection of the semen or em­
bryos or were members of a qualified 
pseudorabies negative herd, and had 
not been exposed to pseudorabies 
within 30 days prior to the collection 
of the semen or embryos.
§ 85.10 Permits and certificates

(a) Each permit, certificate or 
owner-shipper statement required 
under this part to accompany swine in­
terstate shall be delivered with the 
swine to the consignee by the person 
delivering the swine.

(b) A copy of each permit or certifi­
cate required under this part to ac­
company swine interstate shall be 
mailed or delivered to the State 
animal health official of the State of 
destination by the person issuing the 
document within 3 days of the inter­
state movement of the swine covered 
by said document.
§ 85.11 Maintenance of records.

(a) The consignor of swine not vacci­
nated for pseudorabies and not known 
to be infected with or exposed to pseu­
dorabies which are moved interstate 
directly to a feedlot, quarantined feed- 
lot, quarantined herd, or to an ap­
proved livestock market for subse­
quent movement directly to a feedlot, 
quarantined feedlot or quarantined 
herd shall maintain records whereby 
individual swine can be traced to the 
farm of origin.9

(b) Such records shall be maintained 
for two (2) years after the swine are 
moved interstate by the consignor, and 
such records shall be made available 
to the State animal health official or 
Veterinary Services representative on 
request.
§ 85.12 Cleaning and disinfecting means of 

conveyance.
All means of conveyance used in con­

nection with the interstate movement 
of pseudorabies infected or exposed 
livestock shall be cleaned and disin-

9 Such records shall list: (1) the names and 
addresses of the consignor and consignee; 
(2) the identification tag, tattoo, earnotch 
recognized by a breed association, or similar 
identification of each animal moved; and (3) 
the date of the shipment.
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fected in accordance with §76.30 of 
this chapter using one of the disinfec­
tants registered under the Federal In­
secticide, Fungicide and Rodenticide 
Act, as amended (7 U.S.C. 135 et seq.) 
with herpes virucidal claims. These 
disinfectants shall be used in accord­
ance with directions on their labels ac­
cepted in connection with their regis­
tration.
§ 85.13 Cleaning and disinfecting livestock 

markets and other facilities.
Livestock markets and other facili­

ties used in connection with the inter­
state movement of pseudorabies in­
fected or exposed livestock shall be 
cleaned and disinfected in compliance 
with § 76.31 of this chapter using one 
of the disinfectants registered under 
the Federal Insecticide, Fungicide and 
Rodenticide Act, as amended (7 U.S.C. 
135 et seq.) with herpes virucidal 
claims. These disinfectants shall be 
used in accordance with directions on 
their labels accepted in connection 
with their registration.

These regulations impose certain re­
strictions on the interstate movement 
of swine because of the existence of 
pseudorabies. It does not appear that 
further public participation in this 
rulemaking proceeding would make 
additional relevant information availa­
ble to the Department.

Accordingly, under the administra­
tive procedure provisions in 5 U.S.C. 
553, it is found upon good cause that 
further notice and other public par­
ticipation with respect to the regula­
tions are unnecessary and contrary to 
the public interest. These regulations 
shall become effective May 17,1979.

Done at Washington, D.C., this 13th 
day of February 1979.

N ote.—This final rulemaking has been re­
viewed under the USDA criteria established 
to implement E.O. 12044, “Improving Gov­
ernment Regulations,” and has been desig­
nated “significant.” An approved Final 
Impact Analysis Statement has been pre­
pared and is available from the Program 
Services Staff, U.S. Department of Agricul­
ture, Animal and Plant Health Inspection 
Service, Veterinary Services, Room 870, 
Federal Building, 6505 Belcrest Road, Hy- 
attsville, MD 20782, 301-436-8695.

M. T. G off,
Acting Deputy Administrator 

Veterinary Services.
[FR Doc. 79-5053 Filed 2-15-79; 8:45 am]
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[8410-01-M ]
WATER RESOURCES COUNCIL

[1 8  CFR Port 704]

WATER PROJECTS REVIEW FUNCTION W ITHIN  
THE WATER RESOURCES COUNCIL

Proposed Rules and Procedures o f  
Im plem entation

AGENCY: U.S. Water Resources 
Council.
ACTION: Proposed rule.
SUMMARY: In accordance with Ex­
ecutive Order 12113, a technical review 
function is being established within 
the U.S. Water Resources Council 
(WRC) to evaluate preconstruction 
plans and reports for Federal water 
and related land resources projects. 
This notice sets out the proposed 
scope of the planning review to be ac­
complished and the procedures for 
transmitting agency reports to WRC 
for review. The proposed rules and 
procedures apply to water-related Fed­
eral and Federally-assisted programs, 
projects and activities as defined in 
the Standards Section I.B. 2 of the 
WRC Principles and Standards for 
Planning Water and Related Land Re­
sources (P&S) (38 FR 24778, dated 
September 10, 1973).

The WRC review function will 
ensure that agencies have complied 
with the Council’s new planning 
manual for calculating benefits and 
costs presently being prepared; the 
P&S, and with other Federal laws, reg­
ulations, and guidelines relevant to 
the planning process. The review will 
also ensure the goal of wide public 
participation in the development of 
project plans and consideration of 
public views.
DATE: Comments must be received on 
or before April 15,1979.
ADDRESS: Coments should be ad­
dressed to the Director, Water Re­
sources Council, 2120 L Street, N.W., 
Washington, D.C. 20037. All written 
comments made pursuant to this 
notice will be available for public in­
spection at the address given above.
FOR FURTHER INFORMATION 
CONTACT:

Lewis D. Walker, Water Resources 
Council, 2120 L Street, N.W., Wash­
ington, D.C. 20037 (202-254-6453).
It is proposed that Part 704 of 18 

CFR be amended by adding a new 
Subpart F to read as follows:

Subpart F— W ater Projects R eview

Sec.
704.40 Purpose.
704.41 Objectives of WRC water projects 

review.

PROPOSED RULES

Sec.
704.42 Federal activities covered.
704.43 Scope of review.
704.44 WRC review period.
704.45 Procedures for transmitting agency 

reports for review.
704.46 Scheduling of reports for review.
704.47 WRC statement of findings.

Authority: E.O. 12113, 44 FR 1955.
Subpart F— W ater Projects R eview

§ 704.40 Purpose.
Executive Order 12113, dated Janu­

ary 4, 1979, directed the Water Re­
sources Council (WRC) to ensure that 
an impartial technical review is per­
formed on preauthorization reports or 
proposals and preconstruction plans 
for Federal and Federally-assisted 
water and related land resources pro­
jects and programs, as they are de­
fined in the Council’s Principles and 
Standards. This statement sets forth 
the proposed rules and procedures im­
plementing a water projects review 
function within the WRC. The state­
ment provides the scope of the plan­
ning review to be conducted by WRC 
staff; indicates the necessary informa­
tion to be documented in agency re­
ports to permit timely review presents 
the procedures for agencies to trans­
mit reports for review and discusses 
the general content of the water pro­
jects review findings. These proposed 
rules and procedures will serve as in­
terim regulations until final rules are 
adopted.

§ 704.41 Objectives of WRC water projects 
review.

(a) In his Water Resources Policy 
Reform Message of June 6, 1978, the 
President stated that improvements 
were needed in the planning and eval­
uation of Federal water projects in 
order to achieve greater economic effi­
ciency and environmental quality in 
water resources management. To im­
plement these reforms, the President 
directed that the WRC Principles and 
Standards for Planning Water and Re­
lated Land Resources (P&S) (38 FR 
24778, dated September 10, 1973) and 
other applicable rules for protecting 
natural and cultural resources be ad­
hered to in the planning, review, and 
implementation of Federal water re­
sources projects. In addition, the 
President directed the WRC to devel­
op a planning manual for use by each 
agency in calculating benefits and 
costs by using the best available tech­
niques and in applying the P&S in a 
consistent manner. The President also 
set forth specific criteria that will be 
used as part of his decision process on 
water projects. Therefore, the objec­
tives of the WRC review function, as 
stated in Executive Order 12113, are to 
evaluate each report, proposal, or plan 
for compliance with:

(1) The Council’s Principles and 
Standards;

(2) The planning manual or, pending 
issuance of the manual, established 
agency procedures;

(3) Other Federal laws, regulations 
and guidelines relevant to the plan­
ning process; and

(4) The goal of wide public participa­
tion in the development of project 
plans, including adequate opportunity 
for public comment and adequate con­
sideration of those views.

(b) It is also an objective of the 
WRC review function to provide a 
technical evaluation of planning as­
pects related to the President’s deci­
sion criteria. However, conclusions re­
garding the authorization or funding 
of projects, as related to these criteria, 
will continue to be made by appropri­
ate decisionmakers.

(c) The Office of Management and 
Budget (OMB) presently reviews cer­
tain technical aspects of projects as 
part of its budget and legislative 
review function. Executive Order 
12113 states that OMB will continue 
to advise agencies of the relationship 
of project plans to the program of the 
President whenever such plans are in­
volved in a legislative process. Howev­
er, the Executive Order requires that 
agency submissions to OMB of the re­
ports, proposals, or plans reviewed by 
the WRC staff shall be accompanied 
by a statement of the review findings. 
Therefore, the responsibility for water 
projects technical review will be trans­
ferred from OMB to WRC.
§ 704.42 Federal activities covered.

(a) These procedures apply to all 
active water-related Federal and Fed­
erally-assisted programs, projects, and 
activities as defined in the Standards, 
Section I.B.2 of the P&S. These proce­
dures are applicable only to agency 
preauthorization reports which are to 
be submitted to Congress for project 
authorization, and to authorized 
projects (and separable project fea­
tures) not yet under construction for 
which agencies currently prepare post­
authorization planning documents and 
for which individual funding requests 
are submitted to OMB. Subsequent to 
project authorization, the WRC staff 
will only review a completed post-au­
thorization planning document once, 
prior to agency recommendation for 
initiation of construction, and will not 
make annual reviews of continuing ap­
propriation requests. The primary 
focus of the review function will be on 
the water resources programs of the 
U.S. Army Corps of Engineers, the 
Bureau of Reclamation, the Soil Con­
servation Service and the Tennessee 
Valley Authority. However, a second­
ary activity will be the review, in Ap­
propriate detail, of other Water re-
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sources proposals, such as those for 
wild, scenic, and recreational rivers.

(b) Some agency projects have been
planned and authorized prior to imple­
mentation of the P&S. For those 
projects, WRC staff will review the 
report against contemporary planning 
standards and provide comparative 
planning information in its review 
findings. However, the decision regard­
ing implementation of projects not 
planned under the P&S will be made 
by agency heads and other authorities. 
Failure of a project to meet all con­
temporary planning standards will not 
necessarily preclude its implementa­
tion. —--

(c) The WRC water projects review 
will not require preparation of a new 
or special report by agencies. The 
review will be based on those docu­
ments that are now prepared by agen­
cies during various stages of their 
planning process and on the available 
technical supporting information 
which is necessary to secure report 
clearance within the agency submit­
ting the report. This information is 
normally included either in bound ap­
pendices to the report or in supporting 
documents prepared for internal 
agency use. After considering the spe­
cific planning aspects which the WRC 
staff will review, as stated in these 
procedures, an agency may decide to 
modify its present report format or 
supporting information to expedite 
the review process.
§ 704.43 Scope of review.

(a) Certain planning aspects identi­
fied in the Executive Order will be re­
viewed by the WRC staff in order to 
monitor agency implementation of the 
P&S and the new planning manual. 
Other planning elements to be re­
viewed will provide information relat­
ed to the President’s decision criteria 
on water projects. By monitoring the 
same aspects for all reports, the review 
function will ensure consistent and 
uniform application of planning prac­
tices among agencies.

(b) The scope of the WRC project 
review has been carefully structured 
to minimize duplication of agency in­
ternal review to the extent practicable 
and still meet the overall goals and ob­
jectives of the President’s Water Re­
sources Policy Reform Message and 
Executive Order 12113. Therefore, 
agency reports should be well orga­
nized and necessary information docu­
mented, including the views of all in­
terested parties, to facilitate review 
and analysis of the agency’s planning 
effort.

(c) The following paragraphs sum­
marize the specific planning aspects 
that will be reviewed by the WRC 
staff for preauthorization and post-au­
thorization planning reports and the 
necessary information that should be

PROPOSED RULES

included either in the basic 
document or in accompanying sup­
porting material.

(1) Preathorization reports, (i) Alter­
native plans. Preauthorization reports 
will be reviewed to determine whether 
a reasonable array of alternative plans 
that address the planning objectives 
were examined in appropriate detail 
prior to selecting the proposed plan. 
The range of measures should not be 
limited to those traditionally used by 
the agency. Display of alternatives is 
particularly important when there are 
conflicts among study area needs or 
objectives in determining the effec­
tiveness of different alternatives to ac­
complish project needs; and to demon­
strate the relative merits of a primar­
ily nonstructural alternative. The 
WRC staff will review the extent of 
consideration given to alternatives, in­
cluding a primarily nonstructural solu­
tion, which emphasize national eco­
nomic development and environmental 
quality.

(A) Since there are uncertainties as­
sociated with any projection of future 
conditions, as related to alternative 
plans, the consideration of alternative 
futures has become increasingly im­
portant to decisionmakers. The P&S 
requires that reasonably probable al­
ternative futures be analyzed in proj­
ect planning. Therefore, the WRC 
staff will review the reasonableness of 
the future alternative conditions and 
the most probable alternative future 
for “with” and “without” project ac­
tions.

(B) Certain agency plans or propos­
als, such as those to establish wild, 
scenic, and recreational rivers, may 
significantly affect the availability 
and quantity of water which could 
serve other uses. When such plans 
would preclude potential future devel­
opment, the consideration given to 
tradeoffs between economic and envi­
ronmental effects, as identified in the 
appropriate accounts, will be reviewed 
by the WRC staff.

(ii) Beneficial effects on national 
economic development The review 
effort for uniformity and consistency 
in the measurement of beneficial ef­
fects on national economic develop­
ment will concentrate on direct-user 
benefits. Special beneficial effects 
claimed from the use of unemployed 
and underemployed labor resources re­
sulting from project construction will 
be reviewed separately*

(A) The WRC staff will examine the 
estimates of direct-user benefits for 
each individual project component or 
purpose, such as municipal and indus­
trial water supply, flood control, irri­
gation, etc. The methodology and pro­
cedures used in the evaluation of each 
project purpose should be described in 
the planning document. Agency re­
ports should set forth the major as-
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sumptions made concerning future 
conditions with and without the proj­
ect, price level assumptions, interest 
rates, time periods, and other perti­
nent information.

(B) The review will also examine the 
estimated beneficial effects from utili­
zation of unemployed and underem­
ployed resources. Designation of the 
région as an area of persistent unem­
ployment and underemployment 
should be documented. Reports should 
describe methodology, procedures, and 
assumptions used in the study.

(iii) Project monetary cost estimates. 
The estimate of monetary project 
costs will be reviewed to determine the 
reasonableness of the overall cost esti­
mate for comparison with project 
benefits.

(A) Initial Plan Implementation 
Costs. Review of the first cost of proj­
ect implementation will include the 
price levels used in the estimate to de­
termine whether the data are current 
and to compare them with benefit 
price level assumptions. The review 
will examine the selected contingency 
factor to determine if the technical re­
liability of the cost estimate is reason­
able considering unknown factors. 
Such factors as the cost per kilowatt 
of installed capacity, cost per mile of 
transmission line, and cost per acre- 
foot of storage will be reviewed.

(B) Interest During Construction. 
Interest during construction is import 
tant to large water resource projects 
constructed over a long period of time. 
Consideration of interest during con­
struction will be based on the length 
of the construction period for the 
project or separable parts and on the 
sensitivity of interest during construc­
tion on project justification. The WRC 
staff will review the assumed construc­
tion period and the interest rate used 
in the calculations to determine the 
reasonableness of the estimated inter­
est during construction.

(C) Operation and Maintenance 
( 0&M\ The cost for O&M, like the ac­
crual of project benefits, is spread over 
the project life and is sensitive to vari­
ations that occur over time. The WRC 
staff will review the plan for operating 
and maintaining the proposed project 
and the procedures used to estimate 
annual O&M costs.

(D) Replacement Cost Even with 
proper O&M, some major facilities of 
a project may have shorter useful 
physical lives than the assumed eco­
nomic life of the total project. Such 
facilities must be periodically replaced. 
Consequently, the assumptions and 
evaluation of major replacement costs 
over time will be reviewed.

(E) Annual Project Cost The deriva­
tion of the total average annual proj­
ect costs will be examined to deter­
mine if the proper interest rate, amor-
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tization, and discounting procedures 
were used in the project evaluation.

(iv) Environmental considerations. 
Agency reports and accompanying en­
vironmental impact statements will be 
monitored to determine whether agen­
cies have effectively complied with rel­
evant environmental statutes, regúla- 
tions, executive orders, and policy 
guidelines. Documents will be reviewed 
tò see if they include an explicit and 
detailed analysis of environmental ef­
fects and important environmental 
values. Reports should discuss major 
problems, conflicts, and disagreements 
among groups and agencies as pertains 
to environmentàl considerations and 
whether such conflicts were resolved. 
Unresolved conflicts should be summa­
rized, along with the agency’s proposal 
for resolving the disagreements prior 
to project implementation. An analysis 
of the effects of the selected plan and 
alternatives on environmental quality 
should be provided.

(v) Public involvement and support. 
The WRC staff will review the extent 
of involvement of Federal, State and 
local officials and the public in the 
plan formulation process and the indi­
cations of public support. The purpose 
of such review is only to ensure that 
there has been adequate opportunity 
for participation and comment by in­
terested parties and that the agency 
has considered the expressed desires 
of the public regarding utilization of 
the water and related land resources 
of the study area. Agency reports 
should document the public involve­
ment program conducted during the 
planning effort. The various interest 
groups should be identified and the 
expressed preferences and desires of 
those affected by the proposed action 
should be discussed. Important con­
flicts in the preferences for utilization 
of the water and related land re­
sources should be identified. Reports 
should state the number of persons 
that attended public meetings and 
summarize the views expressed on the 
recommended plan and on other con­
sidered alternatives. Agreements, reso­
lutions, commitments, or letters of 
support or non-support from interest­
ed groups should be included in 
agency reports.

(vi) Relationship to approved region­
al water resources management plans. 
Selected Federal agency water and re­
lated land resources programs and 
projects shall be consistent with ap­
proved regional water resources man­
agement plans, or satisfactory reasons 
for the inconsistency shall be given by 
the respofisible Federal agency (WRC 
Policy Statement No. 4, 43 FR 28884, 
dated July 3, 1978). Therefore, infor­
mation should be included in reports 
pertaining to any approved regional 
water resources management plans in 
the study area, whether the proposed
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project is consistent with such plans, 
or the reasons for the inconsistency.

(vii) Water conservation measures. 
Water Conservation measures consid­
ered in agency reports will be reviewed 
for consistency with the conservation 
options described in the revised P&S. 
Reports should also discuss the Var­
ious monetary and nonmonetary im­
pacts and effects associated with the 
water conservation measures under 
each account.

(viii) Identification of new policy di­
rections. Unusual or unique circum­
stances may justify an agency recom­
mending an exception to existing Fed­
eral policy or a new policy direction. 
In such circumstances, reports should 
identify the proposed change to Feder­
al policy and provide the agency’s ra­
tionale for the suggested change. 
Agency recommendations for modifi­
cation of Federal policy will be high­
lighted in the WRC statement of find­
ings for consideration by appropriate 
national policy authorities.

(ix) Distribution of beneficiaries. 
The WRC statement of findings will 
note the distribution of the benefits 
attributed to proposed agency plans 
for consideration by decisionmakers. 
Agency reports should identify by 
project purposes those groups who di­
rectly benefit from the recommended 
plan. Such identification should in­
clude, whenever possible, the region, 
location and number of people benefit­
ed; and the location, number, and type 
of properties (e.g., residential, com­
mercial, industrial, rural, etc.) affect­
ed. The information should also iden­
tify benefits to disadvantaged groups.

(x) Safety. It is the responsibility of 
the administering agency to ensure 
that water projects have no significant 
safety problems involving design, con­
struction or operation. The WRC staff 
will not certify whether a proposed 
project will be safe, but will only moni­
tor the extent of consideration given 
by the agencies to safety aspects of 
the project. Preauthorization reports 
should identify and discuss potential 
safety problems, including possible 
losses to human life and property 
should the project experience a major 
operational or structural failure or a 
catastrophic natural event. The meas­
ures proposed by the agency to mini­
mize or eliminate t{ie impact of signifi­
cant hazards should be described.

(xi) Cost sharing. The WRC state­
ment of findings will note the extent 
to which the cost sharing included in 
the report conforms to existing policy 
and legislation.

(A) Basic to cost sharing is the pres­
entation of cost allocation studies by 
objectives and by components or pur­
poses. Agency reports should identify 
the method and procedural steps used 
in the cost allocation analysis and ex­
plain its conformance with approved

cost allocation procedures. The ration­
ale for the use of other than approved 
cost allocation procedures should be 
provided. The resuits of the cost allo­
cation will be compared with project 
goals and objectives.

(B) Agency reports should indicate 
Conformance with cost sharing polices 
and procedures or state if special legis­
lation is required. Available informa­
tion confirming local interest’s willing­
ness to pay,-such as a letter of intent, 
resolutions, and Statè facilitating leg­
islation (ad valorem taxes, special 
water resource funds, etc.) should be 
included in the report.

(xii) International or intergovern­
mental problems. Water resource de­
velopment preauthorization reports 
and supporting documentation should 
specifically identify significant inter­
national or intergovernmental prob­
lems associated with thé proposal. The 
international or intergovernmental im­
plications of constructing the project 
will be summarized in the WRC review 
findings.

(xiii) Mitigation, compensation, and 
enhancement In formulating water re­
sources projects, agencies should con­
sider measures to prôtect and enhance 
fish, wildlife, historical, and other re­
sources. Reports should include a dis­
cussion of the need for compensation 
and/or mitigation and provide rele­
vant information supporting the agen­
cy’s conclusions. Agency reports 
should present a schedule for impje- 
menting any mitigation plan in rela­
tionship to the project construction 
schedule. Unresolved mitigation issues 
should be documented.

(2) Post-authorisation Reports, (i) 
The foregoing planning aspects will 
also be reviewed by the WRC staff 
during the post-authorization stage of 
a project prior to the time an agency 
requests funds for initiation of project 
construction. However, the intensity 
of the review undertaken will primar­
ily depend on the elapsed time since 
project authorization, the extent of 
changed conditions in the study area 
subsequent to authorization, new poli­
cies implemented since authorization, 
and whether the WRC staff reviewed 
the report during the preauthorization 
planning stage. Generally, the review 
of planning documents in support of 
funding requests will be minimal when 
all of the following conditions are met; 
(A) the time lapse between project au­
thorization and preparation of the 
post-authorization report is relatively 
short, (B) the WRC staff reviewed the 
preauthorization document and found 
no major concerns, and (C) no major 
changes in policy or conditions in the 
study area have occurred since author­
ization. However, when any of the 
three conditions are- not met, 'the 
scope of the WRC water projects 
review and the supporting information
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to be provided by agencies will be the 
same as that previously set forth for 
preauthorization reports.

(ii) Post-authorization planning 
studies should either reaffirm the 
basic planning decisions made in the 
preauthorization stage or indicate the 
modifications made to the plan in re­
sponse to changed conditions and 
needs since authorization. Therefore, 
the following information in addition 
to that set forth for preauthorization 
reports should be provided in all post­
authorization planning documents 
transmitted to WRC for review:

(A) Reports should document the 
analyses made by the agency to either 
reaffirm the authorized plan or to 
modify it. If the authorized plan has 
been modified, the report should ad­
dress any consideration given to the 
need for project reauthorization.

(B) Tables should be included in the 
report which compare the pertinent 
physical and economic data for the 
plan, as authorized, with the plan pre­
sented in the post-authorization 
report.

(C) Where planning procedures and 
data used in the document supporting 
project authorization differ substan­
tially from current practices, compari­
son tables should be provided which 
reflect the use of current procedures.

(D) Reports should provide a cur­
rent analysis of major environmental 
effects, along with the updated costs 
and measures included in the plan to 
minimize adverse effects or for en­
hancement. The report should identi­
fy changes in measures related to fish 
and wildlife mitigation, compensation, 
or enhancement since authorization as 
well as remaining unresolved issues. 
Post-authorization reports should in­
clude a schedule of funding for such 
measures and the rationale for provid­
ing the funds either before, concur­
rent with, or after installation of 
major physical features.

(E) Project cost sharing should be 
updated and compared with that de­
termined during preauthorization 
studies.
Agency post/authorization reports 
should document conformance with 
and departures from applicable policy 
and procedures. The status of cost­
sharing agreements, contracts, etc., 
should be discussed.
§ 704.44 WRC review period.

(a) The Chairman of the Council or 
his/her designee shall transmit the re­
sults of the WRC staff technical 
review to the appropriate agency head 
with 60 days of the submission of a 
report, proposal, or plan by the 
agency. If the documents and informa­
tion necessary for the review are not 
initially submitted, the Chairman or 
his/her designee may extend the 
review period by not more than 30

days so that information can be ob­
tained from the agency and the review 
completed. The review period for all 
reports will begin on the date the 
planning document is received at WRC 
and will terminate on the date the 
Chairman or his/her designee signs 
the letter transmitting the review 
findings to the agency head. In no 
case shall the review period exceed 90 
days.

(b) The WRC review unit and the 
WRC Director will be responsible for 
determining whether documents and 
information initially submitted by 
agencies are adequate for review. 
Every effort will be made to make this 
determination within 30 days of sub­
mission of the report. If the docu­
ments and information are found to be 
inadequate for review, the agency will 
be so notified and will be requested to 
submit additional information. The 
extent of additional information 
needed by the WRC staff to complete 
its review and thç, anticipated time re­
quired by the agency to submit the re­
quested information will determine 
the extended length of the review 
period. A maximum of 30 days shall be 
allowed for an agency to submit the 
requested additional information to 
WRC. If such information has not 
been or cannot be provided within the 
allowable 30 days, the WRC staff will 
complete its review findings basèd on 
the information already submitted by 
the agency, or the agency may make 
arrangements for resubmittal of the 
report at a later date.
§ 704.45 Procedures for transmitting 

agency reports for review.
(a) Beginning April 1, 1979, all agen­

cies shall submit to the WRC Director 
for review, prior to their approval by 
the head of the agency, preauthoriza­
tion reports for Federal and federally 
assisted water and related land re­
sources projects and' programs which 
require congressional authorization 
for implementation. Preauthorization 
reports shall be submitted at least 90 
days prior to the scheduled time for 
their transmittal to OMB for advice 
pertaining to the plan’s relationship to 
the program of the President. Such re­
ports and accompany environmental 
statements shall have been reviewed 
by the Governor of the affected State 
and appropriate Federal departments 
prior to transmittal to WRC. The com­
ments of the Governor and those of 
Federal departments and agencies 
shall accompanying the preauthoriza­
tion report to WRC.

(b) Beginning April 1, 1979, all agen­
cies shall also transmit to the WRC 
Director for review, prior to their ap­
proval by the head of the agency, cur­
rently prepared post-authorization re­
ports in support of funding requests 
for individual Federal and Federally

assisted water and related land re­
sources projects. Although post-au­
thorization reports can be transmitted 
to WRC at any time during the year, 
it is unlikely that a report received 
after September 1 can be reviewed in 
time for the project to be included in 
the President’s next budget. The first 
submission of such planning docu­
ments shall be for those activities for 
which initial construction funds will 
be requested in fiscal year 1981.

(c) When transmitting reports, agen­
cies shall designate an individual for 
informal liaison and coordination 
during the review period. Six copies of 
the planning document and one copy 
of technical supporting information, if 
necessary, shall be transmitted.
§ 704.46 Scheduling of reports for review.

By April 10, 1979, agencies shall 
submit a schedule to the Director, 
WRC of all reports and plans expected* 
to be transmitted for review during 
the remainder of calendar year 1979. 
Thereafter, by January 10 of each 
year, agencies shall submit a schedule 
of all reports expected to be transmit­
ted for review during the succeeding 
12 months. Each agency shall refer to 
WRC not more than one-third of its 
estimated total reports for a fiscal 
year during any quarter of that fiscal 
year without the concurrence of the 
Director, WRC. In addition, agencies 
shall inform the Director of any 
changes in their proposed schedule at 
the earliest practical date.
§ 704.47 WRC statement of findings.

(a) The Chairman of the Council or 
his/her designee shall report the re­
sults of the technical review to the ap­
propriate agency head in the form of a 
statement of findings. The findings 
will: (1) Reference the applicable plan­
ning criteria under which the pro­
posed project was formulated, (2) indi-- 
cate whether the agency has complied 
with the Principles and Standards and 
the procedures contained in the WRC 
planning manual, and (3) provide fac­
tual information on the technical ade­
quacy of the agency report for each of 
the selected planning aspects dis­
cussed herein. The statement of find­
ings will identify specific variations 
from Council approved procedures and 
other Federal laws, regulations, and 
guidelines relevant to the planning 
process, along with the revisions nec­
essary to bring the plan into compli­
ance. It will be the responsibility of 
the agency head to determine what 
corrective action, if any, is warranted 
by the findings of the WRC staff 
review. Conclusions and recommenda­
tions pertaining to project implemen­
tation, based on the overall statement 
of findings, will continue to be the re­
sponsibility of the agency head.
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(b) Agency submissions to' OMB and 
to the Congress of the reports, propos­
als, or plans reviewed pursuant to 
these rules and procedures shall be ac­
companied by the statement of find­
ings transmitted to the agency , head, 
together with any agency comments 
on such findings. The WRC statement 
of findings will be available to the 
public upon request.

Dated: February 13, 1979.
Leo M. E isel, 

Director.
[FR Doc. 79-5056 Filed 2-15-79; 8:45 am]
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