simply being in a position of telling one’s
family when he will be getting out,

Finally, the critical concern for
many prisoners (and perhaps the most
important concern in terms of their
eventual reintegration into normal so-
ciety) appeared to be the continuation
of marital ties that having a firm date
encourages. .

THE ISSUE OF RETROACTIVITY

The Commission understands the
concerns of those prisoners who will
not be made eligible for an early hear-
ing under this rule. However, the Com-
mission does not presently have the
resources to: (1) Conduct its normally
scheduled hearings; (2) conduct the
additional initial hearings required by
this amended rule for those newly-sen-
tenced prisoners who would otherwise
not have to be heard until completion
of their minimum terms; and (3) in ad-
dition grant early hearings at the
same time to all presently incarcerated
inmates who would not be heard until
completion of their minimum terms.

The Commission does intend, howev-
er, during the coming year, to provide
initial hearings to remaining prisoners
as the workload permits. The proce-
dure for adding these cases to the
dockets will be as follows.

Each institution will be asked to
submit a list of names and register
numbers of all prisoners who, as of Oc-
tober 1, 1979, will not have received an
initial hearing but who would be eligi-
ble for an initial hearing if the revised
rules were made fully retroactive.

The list will be sent to the appropri-
ate regional office. Upon receipt of the
list, the regional office will notify each
institution to add a specified humber
of cases to each docket (depending
upon workload), beginning with those
prisoners closest to their parole eligi-
bility dates. This procedure will
remain in effect until full retroactivity
is achieved.

Prisoners previously continued to
four-year reconsideration hearings will
be considered under the new proce-
dures at their first statutory interim
hearing.

TEXT OF THE REVISIONS

Accordingly, pursuant to the provi-
sions of 18 U.S.C, 4203(a)(1) and
4204(a)(8), 28 CFR Chapter I, Part 2,
is revised as set forth below:

1. Paragraphs (a), (b) and (e¢) of
§2.12 are consolidated into paragraphs
(a) and (b) and revised to read as set
forth below. Paragraph (c) is deleted.

§212 Initial hearings: Setting presump-
tive release dates.

(a) An initial hearing shall be con-
ducted within 120 days of a prisoner's
arrival at a Federal institution or as
soon thereafter as practicable; except
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that in the case of a prisoner with a
minimum term of parole ineligibility
of ten years or more, the initial hear-
ing shall be conducted at least 30 days
prior to the completion of such mini-
mum term, or as soon thereafter as
practicable,

(b) Following initial hearing, the
Commission shall (1) set a presump-
tive release date (either by parole or
by mandatory release) within ten
years of the hearing; (2) set an effec-
tive date of parole; or (3) continue the
prisoner to a ten-year reconsideration
hearing pursuant to § 2.14(c).

(e) [Deleted]

2. Paragraph (d) of §2.12 becomes
(c), and paragraph (e) of §2.12 be-
comes (d).

3. Paragraphs (a) and (c) of §2.14
are revised to read as follows:

§2.14 Subséquenl proceedings.

(a)- Interim proceedings. The pur-
pose of an interim hearing required by
18 U.S.C. 4208(h) shall be to consider
any significant developments or
changes in the prisoner’s status that
may have occurred subsequent to the
initial hearing.

(1) Notwithstanding a previously or-
dered presumptive release date or ten-
year reconsideration hearing, interim
hearings shall be conducted by an ex-
aminer panel pursuant to the proce-
dures of § 2.13(b), (c), (e) and (f) at the
following intervals from the date of
the last hearing:

(i) In the case of a prisoner with a
maximum term or terms of less than 7
years, every 18 months (until re-
leased);

(i) In the case of a prisoner with a
maximum term or terms of 7 years or
more, every 24 months (until re-
leased). However, in the case of prison-
er with an unsatisfied minimum term,
the first interim hearing shall be de-
ferred until the docket of hearings im-
mediately preceding the month of
parole eligibility.

(2) Following an interim hearing the
Commission may:

(i) Order no change in the previcus
decision;

(ii) Advance a presumptive release
date, or the date of a ten-year recon-
sideration hearing. However, it shall
be the policy of the Commission that
once set, a presumptive release date or
the date of a ten-year reconsideration
hearing shall not be advanced except

under clearly exceptional -circum-
stances;
L - . - -

(c) Ten-year reconsideration hear-
ings. A ten-year reconsideration hear-
ing shall be a full reassessment of the
case pursuant to the procedures of
§2.13. 4
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(1) A ten-year reconsideration hear-
ing shall be ordered following the ini-
tial hearing in any case in which a re-
lease date is not set.

(2) Following a ten-year reconsider-
ation hearing, the Commission may
take any one of the actions authorized
by § 2.12(b).

Dated: January 5, 1979.

CecIL C. McCaLL,
Chairman, United Stales
Parole Commission.

[FR Doc. 79-1345 Filed 1-15-79; 8:45 am)]

[4410-01-M]

PART 2—PAROLE, RELEASE, SUPER-
VISION AND RECOMMITMENT OF
PRISONERS, YOUTH OFFENDERS
AND JUVENILE DELINQUENTS

Paroling, Recommitting and
Supervising Federal Prisoners

AGENCY: United States Parole Com-
mission.

ACTION: Interim rule.

SUMMARY: This rule requires that
whenever, prior to the.actual release
of a prisoner, the Commission rescinds
or retards a previously granted parole
date on the basis of a disciplinary vio-
lation, the decision as to how long the
prisoner should remain in confine-
ment thereafter must be made pursu-
ant to guidelines as set forth in the
rule. These guidelines establish a
policy that most cases of misconduct
will result in a retardation of the re-
lease date by no more than 60 days.
Rescission of parole will be indicated
only for the most serious cases (e.g.
multiple or aggravated misconduct or
criminal violations). In addition, the
Commission’s procedural rules for re-
opening and rescinding parole dates
are consolidated and clarified by a
number of supplemental amendments.

EFFECTIVE DATE: March 5, 1979,

FOR FURTHER INFORMATION,
CONTACT:

Michael A. Stover, Office of the
General Counsel, U.S. Parole Com-
mission, 320 First Street, NW.,
Washington, D.C. 20537, phone (202)
724-1991,

SUPPLEMENTARY INFORMATION:
These rule revisions are being made
effective as interim rules pending the
submission of public comment. At
present, the Commission does not
have any explicit rules to structure or
limit its exercise of discretion in deter-
mining how long a prisoner should be
held in confinement following a find-
ing of disciplinary violation. These
rules are being published as interim
rules pending the submission of public

FEDERAL REGISTER, VOL. 44, NO. 11—TUESDAY, JANUARY 16, 1979




3406

comment in order to ensure that perti-
nent rules are in effect when the first
interim review hearings for prisoners
with presumptive parole dates are
held pursuant to 18 U.S.C. 4208(h) in
March of 1979. The need to resolve a
number of administrative and policy
issues prevented earlier publication of
the rules contained in this document.

Notice of proposed rulemaking and
an invitation for public and prisoner
comment appear in the Proposed
Rules section of this issue of the FEp-
ERAL REGISTER. This comment, as well
as the Commission’s experience with
its March 1979 dockets, will be consid-
ered before promulgation of a final
rule governing parole rescissions.

Accordingly, pursuant to 5 U.S.C.
553(bX3XB), 18 U.S.C. 4203(a)1) and
4204(aX(6), 28 CFR Chapter I, Part 2,
is amended as set forth below, the
amended portions to become effective
in the interim pending public com-
ment.

1. Section 2.34 is revised to read as
follows:

§ 2.34 Rescission of parole.

(a) When an effective date of parole
has been set by the Commission, re-
lease on that date is conditioned upon
continued satiSfactory conduct by the
prisoner. If a prisoner granted such a
date has been found in violation of in-
stitution rules by an Institutional Dis-
ciplinary Committee or is alleged to
have committed a new criminal act at
any time prior to the delivery of the
certificate of parole, the Regional
Commissioner shall be advised
promptly of such information. The
prisoner shall not be released until the
institution has been notified that no
change has been made in the Commis-
sion's order to parole. Following re-
ceipt of such information, the Region-
al Commissioner may reopen the case
and retard the parole date for up to 60
days without a hearing, or schedule a
rescission hearing under this section
on the next available docket at the in-
stitution or on the first docket follow-
ing return to a federal institution from
a community treatment center or a
state or local halfway house.

(b) Upon the ordering of a rescission
hearing under this section, the prison-
er shall be afforded written notice
specifying the information to be con-
sidered at the hearing. The notice
shall further state that the purpose of
the hearing will be to decide whether
rescission of the parole date is war-
ranted based on the charges listed on
the notice, and shall advise the prison-
er of the procedural rights described
below.

(¢) An Institutional Disciplinary
Committee hearing resulting in a find-
ing that the prisoner has committed a
violation of diseiplinary rules may be
relied upon by the Commission as con-
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clusive evidence of institutional mis-
conduct. However, the prisoner will be
afforded an opportunity to explain
any mitigating circumstances, and to
present documentary evidence in miti-
gation of the misconduct at the rescis-
sion hearing.

(d) In the case of allegations of new
criminal conduct committed prior to
delivery of the parole certificate, the
Commission may consider documen-
tary evidence and/or written testimo-
ny presented by the prisoner, arrest-
ing authorities, or other persons.

(e) The prisoner may be represented
at a rescission hearing by a person of
his choice. The function of the prison-
er's representative shall be to offer a
statement following the discussion of
the charges with the prisoner, and to
provide such additional information as
the examiner panel may require. How-
ever, the presiding hearing examiner
may limit or exclude any irrelevant or
repetitious statement.

(f) The evidence upon which the re-
scission hearing is to be conducted
shall be disclosed to the prisoner upon
request, subject to the exemptions set
forth at §2.55. If the parole grant is
rescinded, the Commission shall fur-
nish _to the prisoner a written state-
ment of its findings and the evidence
relied upon.

(g) The following guidelines shall
apply to cases in which the prisoner
has been found to have committed in-
stitutional misconduct or new criminal
activity:

(1) Administrative rule infraction(s)
(including drug/alcohol abuse) nor-
mally can be adequately sanctioned by
postponing a presumptive or effective
date by 0-60 days per instance of mis-
conduct. Escape or other criminal con-
duct, however, shall normally indicate
rescission and application of the guide-
lines as set forth below.

(2) In cases involving escape without
force or threat, the following guide-
lines indicate the normal range of time
to be added to the time in custody re-
quired by the presumptive or effective
date previously set:

(i) Non-Secure Facility or Program (absent
less than 7 days), 3-6 months.

(ii) Secure Facility (no force or threat used);
or Non-Secure Facility or Program (absent
7 days or more), 6-12 months,

Notes

(A) Time in escape status is not to be cred-
ited to service of the time required by the
presumptive/effective date.

(B) These guidelines shall also apply to
the determination of total time to be served
if a new consecutive or concurrent sentence
is imposed for the escape.

(C) If other criminal conduct is committed
during the escape or duration of time spent
in escape status, the time to be served for
the escape shall be added to that assessed
under subparagraph (3) of this paragraph.

(3) In cases of new criminal conduct
other than specified above, the case
shall be reassesszd against the guide-
lines at §2.20 or §2.21, as applicable,
with the new criminal behavior treat-
ed as an aggravating factor on the of-
fense severity dimension.

(4) The above are merely guidelines.
Where the circumstances warrant, a
decision outside the guidelines (above
or below) may be rendered, providing
specific reasons are given. For exam-
ple, a substantial period of good con-
duct since the last disciplinary infrac-
tion in cases not involving new crimi-
nal conduct may be treated as a miti-
gating circumstance.

§2.20 [Amended]

2. Section 2.20 (Paroling policy
guidelines) is amended to delete
“Escape” as it is described in the Low
and Moderate severity categories.

3. Section 2.28 is revised to consoli-
date in one rule each of the various
mechanisms presently available to the
Commission for reopening a previously
decided case and revising its previous
decision:

§2.28 Reopening of Cases

(a) Favorable information. Notwith-
standing the appeal procedures of
§2.25 and §2.26, the appropriate Re-
gional Commissioner may, on his own
motion, reopen a case at any time
upon the receipt of new information
of substantial significance favorable to
the prisoner and may then take any
action authorized under the provisions
and procedures of §2.25, Original ju-
risdiction cases may be reopened upon
the motion of the appropriate Region-
al Commissioner under the procedures
of § 2.17.

(b) Institutional misconduct. Con-
sideration of disciplinary infractions
and allegations of new criminal con-
duct occurring after the setting of a
parole date are subject to the provi-
sions of § 2.14 (in the case of a prisoner
with a presumptive date) and § 2.34 (in
the case of a prisoner with an effective
date of parole).

(¢) Additional sentences. If a prison-
er receives an additional concurrent or
consecutive federal sentence following
his initial parole consideration, the
Regional Commissioner shall reopen
his case for a new initial hearing on
the next regularly scheduled docket to
consider the additional sentence and
reevaluate the case. Such action shall
void any presumptive or effective re-
lease date previously established.

(d) Conviction after revocation.
Upon receipt of information subse-
quent to the revocation hearing that a
prisoner whose parole has been re-
voked has sustained a new conviction
for conduct while on parole, the Re-
gional Commissioner may reopen the
case pursuant to §2.52(¢)(2) for a spe-
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cial reconsideration hearing on the
next regularly scheduled docket fto
consider forfeiture of time spent on
parole and such further action as may
be appropriate. The entry of a new
order shall void any presumptive or ef-
fective release date previously estab-
lished.

(e) Release planning. When an effec-
tive date of parole has been set by the
Commission, release on that date shall
be conditioned upon the completion of
a satisfactory plan for parole supervi-
sion. The appropriate Regional Com-
missioner may on his own motion re-
consider any case prior to release and
may reopen and advance or retard an
effective parole date for purposes of
release planning. Retardation without
a hearing may not exceed 120 days.

(f) New adverse information. Upon
receipt of new information adverse to
a prisoner that is not covered by para-
graphs (a-e) of this section, the Re-
gional Commissioner may refer the
case to the National Commissioners
with his recommendation and vote to
retard parole and schedule the case
for a special reconsideration hearing.
The decision to reopen the case shall
be based on the concurrence of three
out of five votes, and the hearing shall
be conducted in accordance with the
procedures set out in §§2.12 and 2.13.
The entry of a new order following
such hearing shall void the previously
established release date.

4, Section 2.14 is amended as set
forth below to clarify the procedures
that will be followed in considering
disciplinary infractions at interim
review hearings for prisoners with pre-
sumptive parole dates. The sections of
the rule that are not reprinted below
remain unchanged. Paragraphs
(@)3)(iii), ax3)dv), (bX1), (b)2)ib
are revised to read as follows:

§2.14 Subseguent proceedings.

(a) Interim proceedings. * * *
(3) Following an interim hearing,
the Commission may:

(iii) Retard or rescind a presumptive
parole date for reason of disciplinary
infractions, In a case in which disci-
plinary infractions have occurred, the
interim hearing shall be conducted in
accordance with the procedures of
§2.34(¢)~(g). (Prior to each interim
hearing, prisoners shall be notified on
the progress report furnished by the
Bureau of Prisons that any finding of
misconduct by an Institutional Disci-
plinary Committee since the previous
hearing will be considered for possible
action under this subsection.)

(iv) If a presumptive date falls
within six months after the date of an
Interim hearing, the Commission may
treat the interim hearing as a pre-re-
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lease review in lieu of the record
review required by paragraph (b) of
this section.

(b) Pre-release reviews. * * *

(1) At least 60 days prior to a pre-
sumptive parole date, the case shall be
reviewed on the record, including a
current institutional progress report.

(2) Following review, the Regional
Commissioner may:

(ii) Approve and advance or retard a
parole date for purpose of release
planning as provided in § 2.28(e).

5. Conforming amendments. The fol-
lowing sections are revised as set forth
below:

§2.12 [Amended]

A, Section 2.12(e) is amended to read
as follows:

(e) A presumptive parole date shall
be contingent upon an affirmative
finding by the Commission that the
prisoner has a continued record of
good conduct and a suitable release
plan and shall be subject to the provi-
sions of §§ 2.14 and 2.28. In the case of
a prisoner sentenced under the Nar-
cotic Addict Rehabilitation Act, 18
U.S.C. 4254, a presumptive parole date
shall also be contingent upon certifica-
tion by the Surgeon General pursuant
to § 2.3 of these rules. Consideration of
disciplinary infractions in cases with
presumptive parole dates may be de-
ferred until the commencement of the
next in-person hearing or the prere-
lease record review required by
§ 2.14(b). While prisoners are encour-
aged to earn the restoration of forfeit-
ed or withheld good time, the Commis-
sion will consider the prisoner’s overall
institutional record in determining
whether the conditions of a presump-
tive parole date have been satisfied.

§2.15 [Amended]

B. Section 2.15 is amended to change
the reference to § 2.28 to § 2.28(a).

§ 2.29 [Amended]

C. Section 2.29(c) is deleted, because
its substance is contained in the new
§ 2.28(e). The present § 2.29(d) is there-
for redesignated as § 2.29(c).

§2.30 [Revised]

D. Section 2.30 is revised to read as
follows:

All paroles are ordered on the as-
sumption that information from the
prisoner has not been fraudulently
given or withheld from the Commis-
sion. If evidence comes to the atten-
tion of the Commission that a prisoner
willfully concealed or misrepresented
information deemed significant, the
Regional Commissioner may reopen
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the case pursuant to §2.28(f) for a
hearing to determine whether such
parole should be voided. Such action
may be taken whether or not the pris-
oner has actually been released on
parole. If such prisoner has been re-
leased on parole, the Commission or a
member thereof may issue a summons
or warrant for such prisoner.

Dated: January 10, 1979.

Ceci C. McCaLL, -~
Chairman,
United States Parole Commission.

[FR Doc. 79-1346 Filed 1-15-79; 8:45 am]

[4410-01-M]

PART 2—PAROLE, RELEASE, SUPER-
VISION AND RECOMMITMENT OF
PRISONERS, YOUTH OFFENDERS
AND JUVENILE DELINQUENTS

Paroling, Recommitting and
Supervising Federal Prisoners

AGENCY: United States Parole Com-
mission.

ACTION: Final rule.

SUMMARY: This document makes a
number of changes in the Commis-
sion's rules that govern delegation of
authority to conduct hearings to hear-
ing examiners and panels of hearing
examiners. The present changes re-
flect certain provisions of the Commis-
sion’s enabling statute and legislative
history that permit delegation of such
authority to a single hearing officer in
the case of local revocation hearings.

EFFECTIVE DATE: March 5, 1979.

FOR FURTHER INFORMATION,
CONTACT:

Michael A Stover, Office of the Gen-
eral Counsel, U.S. Parole Commis-
sion, 320 First Street, Northwest,
Washington, D.C. 20537, phone,
(202) 724-3092.

SUPPLEMENTARY INFORMATION:
Specific reference is made to 18 U.S.C.
4203(c) (2) and (3), as well as 2 U.S.
CODE CONG. & ADMIN. NEWS at
page 355 (1976).

These amendments will clarify the
Commission’s present practice of dele-
gating authority, pursuant to the
above-cited references, to a single
hearing examiner to conduct local rev-
ocation hearings, with another hear-
ing examiner reviewing the case on
the record and joining his vote to that
of the examiner conducting the hear-
ing to produce a panel recommenda-
tion.

Accordingly, pursuant to 18 U.S.C,
4203(a)(1) and 4204(a)86), Title 28,
Code of Federal Regulations, is
amended as set forth below:
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1. Section 2.23 is revised to read as
follows:

§ 2.23 Delegation to hearing examiners.

(a) There is hereby delegated to
hearing examiners the authority nec-
essary to conduct hearings and make
recommendations relative to the grant
or denial of parole or reparole, revoca-
tion or reinstatement of parole or
mandatory release, and conditions of
parole, Hearings shall be conducted by
a panel of two hearing examiners,
except where specifically provided
that a hearing may be conducted by a
single hearing examiner or other offi-
cial designated by the Regional Com-
missioner.

(b) The concurrence of two examin-
ers shall be required for a panel rec-
ommendation. If a hearing is conduct-
ed by a single examiner (or other offi-
cial), the case shall be reviewed on the
record by an additional examiner or
examiners for the required vote or
votes.

(¢) In the event of a divided recom-
mendation by a panel, the regional Ad-
ministrative Hearing Examiner shall
vote. If the Administrative Hearing
Examiner is serving as a member of a
hearing examiner panel or is other-
wise unavailable, cases requiring his
action under this paragraph will be re-
ferred to another hearing examiner.

(d) A recommendation of a hearing
examiner panel shall become an effec-
tive Commission decision upon review
and docketing at the Regional Office,
unless action is initiated by the Re-
gional Commissioner pursuant to
§2.24.

2. Section 2.49(e) is revised as fol-
lows:

§2.49 Place of revocation hearing.

. - © - -

(e) A local revocation hearing shall
be scheduled to be held within sixty
days of the probable cause determina-
tion. Institutional revocation hearings
shall be scheduled to be held within
ninety days of the date of the execu-
tion of the violator warrant upon
which the parolee was taken. However,
if a parolee requests and receives any
postponement or consents to a post-
poned revocation proceeding, or if a
parolee by his actions otherwise pre-
cludes the prompt conduct of such
proceedings, the above-stated time
limits may be extended. A local revoca-
tion hearing may be conducted by a
hearing examiner, hearing examiner
panel, or other official designated by
the Regional Commissioner.

§2.50 [Amended]
3. Section 2.50 is amended as follows:
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Paragraph (a) is deleted and the re-
maining subsections are redesignated
as follows:

(b) Becomes (a); and the term “pa-
rolee” is substituted for “prisoner”.

(¢) Becomes (b).

(d) Becomes (c).

(e) Becomes (d).

(f) Becomes (e).

In addition, a new paragraph (f) is
added to contain the last sentence of
former paragraph (a):

(f) A revocation decision may be ap-
pealed under the provisions of §2.25
and § 2.26, or § 2.27 as applicable.

Dated: January 5, 1979.

CeciL C. McCALL,
Chairman, United States
Parole Commission.

[FR Doc. 79-1343 Filed 1-15-79; 8:45 am]

[4410-01-M]

PART 2—PAROLE, RELEASE, SUPER-
VISION AND RECOMMITMENT OF
PRISONERS, YOUTH OFFENDERS
AND JUVENILE DELINQUENTS

Paroling, Recommitting and
Supervising Federal Prisoners

AGENCY: United States Parole Com-
mission,

ACTION: Final rule.

SUMMARY: This document contains
miscellaneous amendments to the
Commission’s rules that correct a
number of editorial and typographical
errors. No substantive changes to the
meaning of any of the rules are effect-
ed by these amendments.

EFFECTIVE DATE: March 5, 1979.

FOR FURTHER INFORMATION
CONTACT:

Michael A. Stover, Office of the
General Counsel, U.S. Parole Com-
mission, 320 First Street, Northwest,
Washington, D.C. 20537; Phone (202)
724-1991.

SUPPLEMENTARY INFORMATION:
On a recent nation-wide staff training
session, a number of drafting problems
and typographical errors were uncov-
ered in the Commission’s rules. The
following amendments are being made
in the interest of clarity.

Accordingly, pursuant to 18 U.S.C.
4203(a)(1) and 4204(a)(6), Title 28,
Code of Federal Regulations, is
amended as set forth below:

1. TABLE OF CONTENTS

Five section headings are amended
both in the Table of Contents and in
the body of the rules to read as fol-
lows:

Sec.
241
248
248
2.52

Travel approval.

Early termination.

Revocation: Preliminary interview.
Revocation decisions.

2.54 Reviews pursuant to 18 U.S.C. 4215(c).

§2.2 [Amended]

2. In §2.2 Eligibility for Parole:
Adult Sentences, paragraph (b) is
amended to change the first reference
to 18 U.S.C. 4205(a)(l) to read 18
U.S.C. 4205(b)(1).

§2.7 [Amended]

3. In §2.7 Commilted Fines, in
paragraph (b), the last sentence is re-
vised to read:

(b) * * * If the chief executive offi-
cer of the institution or U.S. Magis-
trate shall find that retention by the
prisoner of any part of his assets is
reasonably necessary for his support
or that of his family, the prisoner
upon taking the prescribed oath con-
cerning his assets, shall be discharged
from the commitment obligation of
the committed fine sentence upon pay-
ment on account of his fine of that
portion of his assets in éxcess of the
amount found to be reasonably neces-
sary for his support or that of his
family.

The above changes "or that portion"
to “of that portion” and deletes an un-
necessary “of”.

4. Section 2.8 Mental competency
proceedings, is revised to read as fol-
lows:

§2.8 Mental Competency Proceedings.

(a) Whenever a prisoner (or parolee)
is scheduled for a hearing in accord-
ance with the provisions of this part
and reasonable doubt exists as to his
mental competency, i.e., his ability to
understand the nature of and partici-
pate in scheduled proceedings, a pre-
liminary inquiry to determine his
mental competency shall be conducted
by the hearing panel, hearing examin-
er or other official (including a U.S.
Probation Officer) designated by the
Regional Commissioner.

(b) The hearing examiner(s) or des-
ignated offcial shall receive oral or
written psychiatric or psychological
testimony and other evidence that
may be available. A preliminary deter-
mination of mental competency shall
be made upon the testimony, evidence,
and personal observation of the pris-
oner (or parolee). If the examiner(s)
or designated official determines that
the prisoner is mentally competent,
the previously scheduled hearing shall
be held. If they determine that the
prisoner is not mentally competent,
the previously scheduled hearing shall
be temporarily postponed.
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(c) Whenever the hearing
examiner(s) or designated official de-
termine that a prisoner is incompetent,
and postpone the previously scheduled
hearing, they shall forward the record
of the preliminary hearing with their
findings to the Regional Commission-
er for review. If the Regional Commis-
sioner concurs with their findings, he
shall order the temporarily postponed
hearing to be postponed indefinitely
until such time as it is determined
that the prisoner has recovered suffi-
ciently to understand the nature of an
, participate in the proceedings, and in
the case of a parolee may order such
parolee transferred to a Bureau of
Prisons facility for further examina-
tion. In any such case, the Regional
Commissioner shall require a progress
report on the mental health of the
prisoner at least every 6 months.
When the Regional Commissioner de-
termines that the prisoner has recov-
ered sufficiently, he shall reschedule
the hearing for the earliest feasible
date.

(d) If the Regional Commissioner
disagrees with the findings of the
hearing examiner(s) or designated of-
ficial as to the mental competency of
the prisoner, he shall take such action
as he deems appropriate.

§2.27 [Amended]

5. In § 2.27 Appeal of original juris-
diction cases paragraph (a) is revised
to clarify the consequence of a tie vote
by the Commissioners:

(a) Cases decided under the proce-
dure specified in §2.17 may be ap-
pealed within thirty days of the date
of the decision on a form provided for
this purpose. Appeals will be reviwed
at the next regularly scheduled meet-
ing of the Commission provided they
are received thirty days in advance of
such meeting. Appeals received in the
office of the Commission’s National
Appeals Board in Washington, D.C.,
less than thirty days in advance of a
regularly scheduled meeting will be re-
viewed at the next regularly scheduled
meeting thereafter. A quorum of five
commissioners shall be required and
decisions shall be by majority vote. In
the case of a tie vote, the previous de-
cision shall stand. This appellate deci-
sion shall be final.

§2.32 [Amended]

6. In §2.32 Parole to local or immi-
gration detainers paragraph (a)(2) is
revised to read as follows:

(a) L B

(2) “Parole to the actual physical
custody of the detaining authorities or
an approved plan.” In this event, re-
lease is to be effected regardless of
whether the detaining officials take
the prisoner into custody, providing
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there is an acceptable plan for commu-
nity supervision.

. . Ld L4 .

Paragraph (b) is revised to delete
the words “or not” as redundant:

L . - L .

(b) When the Commission wishes to
parole a prisoner subject to a detainer
filed by Federal immigration officials,
the Commission shall order the follow-
ing: “Parole to the actual physical cus-
tody of the immigration authorities or
an approved plan.” In this event, re-
lease is to be effected regardless of
whether immigration officials take the
prisoner into custody, providing there
is an acceptable plan for community
superivison.

7. Section 2.38 Community Supervi-
sion by United States Probation Offi-
cers is revised to clarify the reference
to mandatory releasees as persons re-
leased “as if on parole” pursuant to 18
U.S.C. 4164:

§2.38 Community Supervision by United
States Probation Officers.

(a) Pursuant to sections 3655 and
4203(b)(4) of Title 18 of the United
States Code, United States Probation
Officers shall provide such parole
services as the Commission may re-
quest. In conformity with the forego-
ing, probation officers function as
parole officers and provide supervision
to persons released by parole or as if
on parole (mandatory release) under
the Commission’s jurisdiction,

(b) A parolee may be transferred to
a new district of supervision with the
permission of the probation officers of
both the transferring and receiving
district, provided such transfer is not
contrary to instructions from the
Commission.

§2.42 [Amended]

8. In §2.42 Probation Officer’s Re-
ports to Commission, is amended to
delete the words “or mandatory relea-
see” as unnecessary, since the Com-
mission has defined at §2.1(g) that
when it uses the term ‘‘parolee”, it
refers to both parolees and “manda-
tory releasees”.

§2.43 [Amended]

9. In §2.43 Early termination sub-
paragraphs (2) and (3) of paragraph
(a) are revised to read as follows:

(a) .-

(2) Two years after release on su-
pervison, and at least annually there-
after, the Commission shall review the
status of the parolee to determine the
need for continued supervision. In cal-
culating such two-year period there
shall not be included any period of re-
lease on parole prior to the most
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recent such release, nor any period
served in confinement on any other
sentence.

(3) Five years after release on super-
vision, the Commission shall terminate
supervision over such parolee unless it
is determined, after a hearing conduct-
ed in accordance with the procedures
prescribed in 18 U.S.C. 4214(aX2), that
such supervision should not be termi-
nated because there is a likelihood
that the parolee will engage in con-
duct violating any criminal law. Such
hearing may be conducted by a hear-
ing examiner or other official desig-
nated by the Regional Commissioner.

§2.46 [Amended]

10. In §2.46 Execution of warrant
and service of summons paragraph (a)
is amended to substitute “‘parolee” for
“prisoner”.

§247 [Amended]

11. In §2.47 Warrant placed as a
detainer and dispositional review sub-
paragraph (3) of paragraph (b) is re-
vised to read as follows:

- - . - -

(b) -

(3) Order a revocation hearing to be
conducted at the institution in which
the parolee is confined by a hearing
examiner or an official designated by
the Regional Commissioner.

§ 248 [Amended]

12. In §2.48 Rewvocation; prelimi-
nary interview is amended to substi-
tute the term *‘parolee” wherever the
term “prisoner” now appears (para-
graphs (b), (¢) and (g)).

In addition, paragraph (f) is revised
to read as follows (by substituting ‘‘by
a parolee” for the phrase “on parole
or mandabory release”):

(f) Conviction as probable cause:
Conviction of a Federal, State, or local
crime committed subsequent to release
by a parolee shall constitute probable
cause for the purpose of this section
and no preliminary interview shall be
conducted unless otherwise ordered by
the Regional Commissioner.

§2.49 [Amended]

13. Section 2.49 Place of revocation
hearing is amended to substitute the
term “parolee” wherever the term
“prisoner" now appears (paragraphs
(a), (e), and (d)).
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In addition, paragraph (c) is revised
to read as follows:

L - - - .

(¢) A parolee who voluntarily waives
his right to a local revocation hearing,
or who admits any violation of the
conditions of his release, or who is re-
taken following conviction of a new
crime, shall be given a revocation
hearing upon his return to a Federal
institution. However, the Regional
Commissioner may, on his own
motion, designate a case for a local
revocation hearing.

Finally, the reference in paragraph
(d) to § 2.48(dX2) is corrected to read
*§ 2.48(e)(2)"".

§2.52 [Amended]

14. In §2.52 Revocation decisions,
the third sentence of paragraph (¢)(2)
is revised to read as follows (deleting
the parenthetical phrase “in which
the Commission makes an independ-

RULES AND REGULATIONS

ent finding of violation of conditions
of parole” as redundant):

. bl il - -

(c) - " .

(2) *** If such conviction occurs
subsequent to a revocation hearing,
the Commission may reopen the case
and schedule a further hearing rela-
tive to time forfeiture and such fur-
ther disposition as may be appropri-
ate.

§ 256 [Amended]

15. In §2.56 Special parole lerms,
paragraph (a) is revised to read as fol-
lows:

(a) The Drug Abuse Prevention and

Control Act, 21 U.S.C. Sections 801 to:

966, provides that, on conviction of
certain offenses, mandatory “special
parole terms” must be imposed by the
court as part of the sentence. This
term is an additional period of supervi-
sion which commences upon comple-
tion of any period on parole or manda-
tory release supervision from the regu-
lar sentence; or if the prisoner is re-

leased without supervision,
mences upon such release.

com-

* . - - .

In paragraph (¢) the term ‘“parolee”
is substituted for the term “releasee”
in the two instances it occurs, and the
phrase “he will” becomes “he may”. In
addition, the phrase “of his basic su-
pervision period” is deleted.

In paragraph (d) “the prisoner" be-
comes “a prisoner” and the term
“inmate” becomes “‘prisoner”. )

The first sentence of paragraph (e)
is revised to read as follows:

(e) If regular parole or mandatory
release supervision is terminated
under § 2.43, the Special Parole Term
commences fo run at that point in
time. * * *

Dated: January 5, 1979.

CecIL C. McCaLL,
Chairman, United Stales
Parole Commission.

[FR Doc. 79-1344 Filed 1-12-79; 8:45 am]
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[6712-01-M]
Title 47—Telecommunication

CHAPTER |—FEDERAL
COMMUNICATIONS COMMISSION

[Docket No. 20735; RM-1974; RM-2655;
FCC 78-919]

PART 73—RADIO BROADCAST
SERVICES

Rules Changes Relating to Noncom-
mercial Educational FM Broadcast
Stations

AGENCY: Federal Communications
Commission.

ACTION: Memorandum Opinion and
Order.

SUMMARY: In response to several pe-
titions for reconsideration the Com-
mission issued a Memorandum Opin-
jon and Order relaxing one aspect of
the recently adopted rule regarding
minimum operating schedule for non-
commercial educational FM stations
and affirmed the other changes in the
rules affecting these stations. In addi-
tion, the Memorandum Opinion and
Order clarified and explained certain
other aspects of the earlier decision.

EFFECTIVE DATE: February 21,
1979.

ADDRESSES: Federal Communica-
tions Commission, Washington, D.C,
20554,

FOR FURTHER INFORMATION
CONTACT:

Jonathan David, Broadcast Bureau
(202-632-7792),

SUPPLEMENTARY INFORMATION:
Adopted: December 21, 1978.
Released: January 11, 1979.

In the matter of changes in the rules
relating to noncommercial education
FM Broadcast Stations; Memorandum
opinion and order [see also 43 FR
47975, October 18, 1978].

1. The purpose of this document is
to respond to the issues raised in the
petitions for reconsideration® of the
actions taken in the Second Report
and Order * in this proceeding.

'Formal petitions for reconsideration
were filed by the Intercollegiate Broadcast-
ing System, Inc, (“IBC"), the American
Council on Education (“ACE") and West-
chester Community College (‘“Westchest-
er"), Bryant College, Ossining High School
and Abraham Baldwin Agricultural College
filed informal reqguests for reconsideration.
The National Federation of Community
Broadeasters opposed reconsideration and
Westchester replied to this opposition.

*The document was adopted by the Com-
mission on June 7, 1978. It was released by
it on September 1, 1978, and published in
the FepenaL REGISTER on September 6, 1978,
43 FR 39704,
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2. In the Notice of Proposed Rule
Making in this proceeding, 41 FR
16973 (March 17, 1976), the Commis-
sion raised a number of issues concern-
ing possible improvements in the
manner in which noncommercial edu-
cational FM stations operate on the 20
FM channels (Channels 201-220) * set
aside for such use. Based upon the
record developed in this proceeding
and the Commission’s experience in li-
censing these stations, the Commis-
sion concluded that certain rule
changes were necessary, These
changes were made in the Second
Report and Order. Other matters con-
tinue under consideration in the pro-
ceeding and await further action by
the Commission.*

3. The central reason which led the
Commission to initate this proceeding
and to take the actions it did was its
concern that these channels were not
being used in an effective and efficient
manner. Interest in such stations had
grown with the result that in many
parts of the country there was no
available spectrum space to accommo-
date new educational FM stations or
increases in coverage by existing sta-
tions. The pattern of use, however, ap-
peared to be an inefficient one. The
Commission concluded that it was im-
portant to encourage improved effi-
ciency since large portions of the
country did not receive noncommercial
educational FM service. With these
points in mind the Commission at-
tempted to find ways of improving the
pattern of channel use.

4. In addition to its conecern about
these allocations issues, the Commis-
sion had been troubled by the fact
that many existing stations operated
only a few hours per day even though
all were licensed to operate 24 hours
per day. In fact, some were known to
be off the air for extended periods, op-
erating only a few hours per week
when they were on the air. This cre-
ated a particular problem since there
often was no open frequency space for
new stations, Thus, as matters then
stood, there was no opportunity for
someone else to step forward to pro-
vide the needed service during hours
when the existing station was off the
air. In the Second Report and Order
the Commission dealt with both of
these areas of concern and was able to
take actions which were designed to
improve the efficiency of educational
FM channel usage.

5. One of the problems had arisen
because the assignment of stations

3Paragraphs 3 through 8 of the Notice of
Proposed Rule Making discuss the history of
noncommercial FM broadcasting and rule
making actions dealing with the establish-
ment and operation of these stations on 20
reserved FM channels.

‘These include the possible establishment
of a Table of Assignments and the other
matters discussed in the Further Notice of
Proposed Rule Making, 43 FR 27682 (1978).

had proceeded on a demand system
without any attempt (except more re-
cently in the Mexican border area) to
have a Table of Assignments of chan-
nels to particular localities or, in any
part of the country, to require the use
of at least minimum facilities. The
consequence was an inefficient pattern
of assignments. One of the largest
problems centered on the effect 10-
watt stations had in precluding the es-
tablishment or extension of operations
to bring service where it was needed.
On the other hand, the Commission
recognized the service these stations
provided. Thus, it did not want 10-watt
operations off the air so long as an-
other way could be found to deal with
the problem.® In coming to grips with
this issue the Commission operated
with two sets of concerns in mind. The
first was the inefficiency point, but
the other was a sense of fairness to
the 10-watt stations—built and operat-
ed in good faith—and to their listen-
ers. How, the Commission wanted to
know, could recognition be given to

. both sets of concerns. The Commis-

sion’s response was to devise a system
which it expected to provide for the
continued existence of 10-watt stations
in virtually all cases but which at-
tempted to minimize their negative
impact on allocations by requiring
them to change channel and by ending
their protection against interference.
For the 10-watt stations not wishing to
change channel, time was provided so
that they could avoid this process by
increasing power to the Class A mini-
mum of 100 watts. They were given
about a year and a half in which to
file for such an increase. Then, com-
mencing with the group of renewal ap-
plications to be filed on February 1,
1980, for licenses expiring on June 1,
1980, special channel change proce-
dures were to be followed.

6. The goal was for as many 10-watt
stations as possible to move to open
space on commercial channels,® sub-
ject to a requirement that no interfer-
ence be caused to any commercial FM

station. If this could not be done, the

10-watt station would be required to

S At first, it appeared possible that no sat-
isfactory alternative was available, Years
ago we warned of the possible need to end
10-watt operations, Thus, in rule making
Docket 14185 we observed that “In our view,
* ¢ ¢ the time may well be at hand when
proper use of the increasingly crowded edu-
cational FM band requires restrictions on
the future authorization and continuance of
10-waltt operations * * *" 31 FR 14755 at
14756 (1966). Although no action was taken
on this Issue in Docket 14185, the issue re-
mained an important one. In fact, recent de-
velopments have given it a greater sense of
urgency.

§At this point it is not yet clear how this
process will function in the Canadian and
Mexican border areas—see paragraph 29 of
the Second Report and Order and
§73.612(aX1) of the rules.
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move to the newly created FM Chan-
nel 200 (87.9 MH2z). If neither of these
approaches could be followed, the 10-
watt station would be required to
move to the reserved educational
channel where it would cause the least
amount of preclusion to the establish-
ment of new stations or power in-
creases by exjsting stations. In the
latter case, those already on that
channel could remain there. Each sta-
tion would go through this process as
its renewal date approached, so that
the changeover process would take
three years.” In the meantime, no new
10-watt stations would be established,
as a “freeze’” on such filings had been
imposed by the First Report and Order
in this proceeding. As will be dis-
cussed, several parties object to at
least some of these requirements
which were applied to 10-watt stations.

7. Just as with the channel use ques-
tion, the issue of a minimum operating
schedule involved balancing conflict-
ing interests. On the one hand, the
Commission was concerned that a
number of stations operated only a
few hours per week. AL the same time,
it recognized that there would be a
severe impact on these stations if a too
stringent requirement were invoked.
In faet, such a reguirement might
force some stations off the air, To
avoid such a result the Commission de-
cided to enact a rather limited mini-
mum operating schedule requirement
of 36 hours per week (consisting of at
least 5 hours per day on at least 6 days
of the week).* Necessarily, this re-
quirement by itself could offer only
partial response to the concern about
limited hours of operation. This led
the Commission to conclude that
something else was needed to encour-
age greater use of the channel by the
existing licensees. The Commission de-
cided upon rules to foster time sharing
which make it possible for another eli-
gible entity to share the frequency on
a time-sharing basis if the original li-
censee did not effectively use its li-
censed hours. Under the rule adopted,
licensees desiring to avoid the possi-
bity of time sharing had to operate 12
hours per day every day of the year.
The minimum schedule requirement is
scheduled to go into effect on January
1, 1979, and mandatory time sharing
becomes possible if the 12 hour per
day requirement is not met by Janu-
ary 1, 1980.°

8. Although some of the actions
taken by the Commission form the

"Discussion of the standards applied to
the channel change process and other tech-
nical aspects of these requirements is con-
tained in paragraphs 23-32 of the Second
Report and Order.

*The minimum operating schedule, on the
other hand, did not apply to stations li-
censed to educational institutions when the
school In question was in recess or vacation.

‘Earlier, voluntary, time sharing was also
encouraged.
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subject matter of the petitions for re-
consideration, others have provoked
no response. Thus, while the process
of channel changes has received some
criticism, the idea that commercial
channels would be used has not. Nor
did the creation of Channel 200 or its
use for 10-watt stations give rise to ob-
jection. Similarly, the engineering
standards for Channel 200 received no
mention. Finally, the idea of a mini-
mum schedule of some variety was not
disputed. Nor was using a share-time
concept. Points of contention about
these Ilatter points, however, did
remain.

9. In effect, three basic objections
were raised to the actions taken. The
first was procedural in nature and was
directed to the adequacy of the Com-
mission's notice and invitation to com-
ment. Substantively, there were two
basic objections: first, that our actions
to deal with the 10-watt situation im-
posed an unfair or excessive burden on
these stations and, second, that as-
pects of the minimum operating
schedule and share-time requirements
posed similar problems of burden-
someness. These arguments will be dis-
cussed in the order mentioned. Then,
we will discuss other points in the
Second Report and Order which re-
quire clarification even though no re-
consideration issue, as such, has been
raised. We think that the clarification
we offer will prove helpful to parties
affected by our decision.

10. In filing its petition for reconsid-
eration, Westchester explains that it
only recently obtained a construction
permit and did not begin broadcasting
until early 1978. Noting that it was not
represented by legal counsel when
comments were being sought in this
proceeding, Westchester indicated
that it had not been able to partici-
pate by filing comments, It asserts
that it should be given that opportuni-
ty now. In Westchester's view, the
Commission’s procedural approach to
the case was inadequate. It asserts
that the Commission should have af-
firmatively sought out the views of af-
fected parties, especially in view of
what it sees as the consequence of the
Commission’s action, a possible death
knell for many Class D stations. Ac-
cording to Westchester, the small sta-
tions most affected by the rule
changes were unable to make their
views effectively known, with the
result that the decision making proc-
ess was undermined.

11. The NFCB opposition disputes
Westchester in these regards. NFCB
states that in the one year period
during which comments were being re-
ceived by the Commission, there was
extensive discussion in the educational
radio community, with IBS playing a
key role in the proceeding on behalf of
its low-power member stations. NFCB

’
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insists that contrary to Westchester's
assertions, there have been extensive
filings on behalf of 10-watt stations.
More, in fact, it says, than on behalf
of any other definable group. NFCB
also disputes Westchester’'s contention
that the Commission did not consider
the alfernatives Waestchester now
urges upon us. NFCB insists that the
Commission did consider just such
proposals as these or their equivalent.

12. Westchester’s reply again argued
that the Commission did not consider
all of the ailternative proposals men-
tioned in the petition for reconsider-
ation. To the extent such proposals
were considered, it contended that the

. Commission did not give adequate rea-

sons for rejecting the alternatives it
did not follow or for deciding the case
as it did."

13. We cannot agree with Westchest-
er that the Commission did not take
the necessary procedural steps to
adopt these rules. First of all, on the
question of adequacy of notice, we fol-
lowed all legally required procedures
through publication in the FEDERAL
REGISTER. However, we did not limit
ourselves to this form of notification.
The Notice of Proposed Rule Making
and/or the News Release about it were
given wide dissemination to various in-
terested individuals and groups. That
is not to say that we singled out West-
chester for separate attention, but the
Commission was under no obligation
to do so. Westchester's failure to have
legal counsel at the time and its inabil-
ity to participate at the time are mat-
ters for which it must assume respon-
sibility. They do not affect the ade-
quacy of the Commission’s notice at
all. We would have welcomed West-
chester’s participation, but it cannot
avoid the consequence of its own fail-
ure to file. Even without this filing,
the record was a full and complete
one. As NFCB observed, many other
10-watt stations did respond with
much the same viewpoint as West-
chester's. Clearly the record includ-
ed—and the Commission fully consid-
ered—the views of 10-watt stations,
Also, in considering the views of 10-'
watt stations, it is not necessary for us
to have listed every single alternative
that each party offered or might have
offered. The record clearly shows that
we did' consider their arguments and
thoughtfully balanced the competing
interests involved in reaching our deci-

*Westchester also responded to a remark
in the NFCB filing which referred to the
holding of discussions and debates on this
subject. Westchester does not think such
discussions can be relied on if they were be-
tween the parties. It expressed the hope
that such discussions would not have been
between the Commission and parties to the
proceeding, as that would have involved
what it sees as improper exr parie contacts.
We do not understand NFCB to have in-
tended any such reference.
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sion. Even a casual reading of the deci-
sion indicates that we gave great
weight to the concerns of the 10-watt
stations, a fact which will become
clear in the discussion below.

14. Westchester, IBS and ACE all ex-
press concern about the impact our
action could have on 10-watt stations.
Westchester asserts that the rules
may be the death knell for Class D
stations.! Westchester suggests five al-
ternatives that it thinks could have
been used to better effect than the
procedures chosen by the Commission.
Under the first, stations would be clas-
sified according to the number of
people living inside their 1 mV/m cov-
erage area. It suggests that those in
what it calls the Class D category
(under 1,000 persons) and the Class C
category (1,000-10,000 persons) could
be treated as secondary stations, West-
chester asserts that this approach is
preferable, arguing that it is more sen-
sible to use a standard based on people
(rather than area) served. Alternative
2 would premise the classification on
the number of hours operated, with
those in Class D (36 hours per week)
and Class C (36 to 60 hours per week)
treated as secondary. Alternative 3
would use a combination of alteérna-
tives one and two. Alternative 4 would
use the factor of public service or
public affairs programming as well as
the previously mentioned factors in
determining the classification. Finally,
under Alternative 5, Waestchester
would follow a variation on the Com-
mission's approach (that is one based
on the station's facilities) but. would
employ the station’s effective radiated
power and antenna height to deter-
mine the stations affected.’?

15. We cannot agree that Westchest-
er’s classification systems, whatever
their descriptive value, would offer
any benefits in terms of responding to
the Commission’s concern about effi-

'This statement appears to be connected
to its incorrect reading of the provisions of
§73.512. That rule does not require a 10-
watt station unable to move to the commer-
cial part of the FM band or to Channel 200
to leave the gir if another station wishes to
“push them aside.” Instead, that rule
simply states that Class D stations remain-
ing on the educational channels (that is,
those which have not moved to a commer-
cial channel or Channel 200) are not pro-
tected against interference. The reference
in paragraph (d) to termination of operation
if interference results has relevance only to
Channel 200 or the commercial FM chan-
nels. In the latter case, there is a possibility
that changes in FM stations or assignments
could produce such a consequence, but as we
noted in paragraph 27, we hope this would
be rare indeed. It is even less likely to affect
those moving to Channel 200. To clarify
matters we are making an editorial change
in the rule.

2The Commission's method was to apply
the channel change requirement to Class D
stations, that is, those which operate with
10-watts transmitter power output.,
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cient frequency usage. Contrary to
Westchester's view expressed in Alter-
native 1, there is no necessary correla-
tion between the number of persons
served and the efficiency of the oper-
ation in question. Westchester ignores
the fact that often high power sta-
tions represent the only way to bring
educational FM service to a large
sparsely settled area. Westchester's
approach would put such operations
at a severe disadvantage compared to a
low power operation in a more densely
populated area. While this latter cal-
culation based on numbers served at
first glance seems efficient, it only
masks the inate inefficiency of the 10-
watt station’s coverage when com-
pared to its potential for causing inter-
ference. The result of labeling the in-
efficient as efficient is to preclude
taking steps to improve matters. Con-
sequently, Alternative 1 must be re-
jected.

16. We agree that consideration of
the hours of operation is important,
but we do not agree with Alternative 2
which would use this to determine
which station operates on which chan-
nel. The engineering inefficiency re-
mains even if the station operates
many hours. We believe our approach
could bring fuller use of available
hours without confusing two separate
issues. Because of our rejection of Al-
ternatives 1 and 2, Alternative 3 which
is a combination of the other two also
must be rejected. Likewise, we are un-
persuaded by Westchester's suggestion
(Alternative 4) that we base the classi-
fication system on the amount of
public service programming. Aside
from the obvious problems involved in
entering the sensitive programming
area at all, the method would not
function effectively. Necessarily, the
station’s classification would change
as did its program percentages, creat-
ing uncertainty. The only way to avoid
this—namely to require that the per-
centages be fixed—raises its own prob-
lems. The last suggestion (Alternative
5), to use effective radiated power
rather than transmitter power output
for the determination is really little
different from what the Commission
did use. Under the Commission’s ap-
proach, the rules are applied to Class
D stations (that is, those with a trans-
mitter power output of 10 watts). If
the station already has an ERP that
far exceeds 10 watts, then the conse-
quence is that it would face a lesser
burden in increasing power to avoid
the necessity to change channel. Al-
though the particulars of our require-
ments are not the same as Westchest-
er's, we do classify stations based on
effective radiated power and then add
a final category of Class D (secondary)
stations.

17. One final observation needs to be
made about Westchester's pleading,

Contrary to its assertion on reconsid-
eration, there is no obligation on the
part of the Commission to carry the
burden of proof to convince that party
of the basis for not adopting its sug-
gestions. The burden is on Westchest-
er here to demonstrate error or at
least to persuade the Commission of
the superiority of its method. Clearly,
it has not met its burden.

18. The principal thrust of the IBS
petition is that the Commission has
not given adequate recognition to the
importance of Class D stations.!? Ac-
cording to IBS, without an independ-
ent study of problem service by var-
ious stations, spectrum efficiency
alone is not a sufficient basis for the
Commission’s actions. IBS contends
that local service is the essence of
broadcasting, and it asserts that urban
areas are best served by a mix of high
and low power educational FM sta-
tions. Even in rural areas where wider
coverage might be thought appropri-
ate, IBS fears that local concerns
could be subordinated to national or
regional ones.. In addition, IBS is con-
cerned that following the require-
ments of the newly adopted Commis-
sion rules could be burdensome to 10-
watt stations, many of which it says
are operated with volunteer staffs. Be-
cause of its opinions of the possible
impact of the rules, IBS suggests that
the Commission change its mind and
follow an alternative approach.

19. In the engineering area IBS
would require 10-watt stations to move
only when they are blocking the estab-
lishment of a new higher powered sta-
tion and only after the requisite con-
struction permit for the station has
been granted. Also, under IBS's
system, the permittee for the higher
power station would have to pay the
costs of the 10-watt station's channel
change. IBS feels that the higher
power stations are better able to
absorb the costs, if the change needs
to be made, and that changes in fre-
quency should not be required absent

a showing of need. Rather than delay

establishment of such higher power
stations, IBS believes that the result
of its suggestion would be a reduction
in the flow of channel change propos-
als and that this might improve the
speed in which applications for higher
power stations are processed.

20. Although it opposes most aspects
of reconsideration, NFCB does agree
with making one change. NFCB would
allow 10-watt stations to rémain on
their present channels if they can
show that one or more channels are
available for full power operation in
their cities of license. NFCB believes
that in some areas channel space is
available and does not think it neces-

“Many of the same points are echoed in
the ACE petition as well as in the informal
filings.
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sary to require changes in channel in
such cases.

21. The issue of when to call for a
change in frequency was one of the
most difficult we had to resolve. Al-
though we were concerned about the
impact on 10-watt stations of being
asked to move in advance of the ex-
pression of need, we concluded that
any other system would not be feasi-
ble. We have examined the matter and
again been forced to conclude that the
alternatives are not satisfactory. For
example, it would introduce great
delays in waiting for the change proc-
ess to take place if it could not begin
until the specific request were filed.
Our experience with changes in chan-
nels of existing commercial FM sta-
tions suggest that years can go by
before the change takes place. Per-
haps even worse, doing as we have
been urged would not permit any long-
range or overall planning of spectrum
use. It would be a hit-or-miss, individu-
al case, approach. Our experience has
shown that this cannot be relied on to
produce the best results. There is an-
other problem with IBS' proposal. It
makes no provision for applications to
increase the facilities of existing sta-
tions, Such extensions of coverage to
unserved areas is a vital matter. While
the NFCB methodology involves less
of a problem in these regards, it offers
less relief to 10-watt stations and in
fact Imposes the biggest part of the
anticipated burden of the channel
change process: The need to conduct
the professional engineering study.

22. The reimbursement concept ap-
pears attractive at first blush, but
there would be no way to arrange re-
imbursement in advance of proposed
use nor any way to apportion the rela-
tive share of benefits derived to the
present and future beneficiaries. Also,

since the time of any such reimburse-"

ment could be delayed until the party
stepped forward, it would be of little
benefit to the station at the time it
made the change. Finally, there is one
point IBS ignores. If we wait, as it sug-
gests, there might well be no channel
available to which to move. This would
present the Commission with a direct
choice between the 10-watt operation’s
continuation and the more powerful
station's establishment. The disadvan-
tage to 10-watters of being caught in
such a predicament is obvious. In fact,
then, our method may provide the 10-
walt stations with greater protection
and greater confidence in being able to
continue operating.

23. The Commission has no desire to
terminate the operation of 10-watt sta-
tions, and as explained above in foot-
note 11, Section 73.512 needs to be
clarified to make it clear that the
Commission has taken every possible
step to protect the ability of these sta-
tions to continue their operation. Even
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so, it must be recognized that there
will be costs and inconveniences for
stations having to change channel. We
hope that they will be modest. The
costs of increasing to 100 watts or to
change channel are relatively low to
start. One way of reducing costs fur-
ther would be for all affected stations
in an area to join in a study of how
best to work out the necessary
changes. In this way, they could
reduce costs by sharing the expenses
for the engineering studies involved.
Although we have tried to be mindful
of the costs, we cannot ignore the im-
portance of substantial gains which
can be made possible through use of
this process. We have already received
a filing which verifies our belief that
10-watt stations will fit nicely in open
spaces in the commericial ¥FM band.
With all of these points in mind it be-
comes clear that the private interest
of these licensees in remaining where
they are cannot be permitted to ob-
scure the public interest benefits in
following the approach outlined in the
new rules, and they will be affirmed,
with the clarification noted above.

24. IBS, ACE and others have taken
issue with our operating schedule re-
quirement. ACE supports our provid-
ing an exemption for vacations and
recess periods as school stations, but it
asserts that this alone is inadequate.
In its view, recognition also needs to
be given to the fact that a majority of
full-time students may not be in at-
tendance even though the school is
itself technically in session. ACE
would count summer sessions and
other examples as vacation periods
under the rule so that the station
would not have to be on the air then
at all. It also urges us to permit an
averaging of the hours operated over
the year for the purpose of meeting
the 12 hour per day level necessary to
avoid time sharing.' IBS expressed
similar views on both points in its
pleading. In addition, in the informal
filings and otherwise, the Commission
has repeatedly heard from licensees
connected with primary and secondary
education that the six-day-a-week re-
quirement would have disastrous ef-
fects. They point out that not only are
schools not in session on Saturday or
Sunday but that the buildings them-
selves are closed. They insist that
opening a building solely to operate
the station would introduce great costs
in addition to those necessary for op-
eration of the station itself. Some li-
censees even question whether they
would even be able to gain entry to
these (perhaps even unheated) build-
ings. Thus, we are asked to interpret
the weekend as vacation period under

WA typographical error, corrected
through issuance of an Errafa on Oclober
12, 1978, pointed out that the Commission
did not intend to permit such averaging.
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the present language of the rule or to
take other steps to give recognition to
this problem. In addition, several par-
ties have informally opposed the 36-
hour minimum sc¢hedule itself and
asked us to remove this requirement
or at least reduce it from the present
36 hours,

25. Qur choice of the 36-hour mini-
mum was based on our wish to use a
low initial requirement combined with
an incentive for additional hours
through use of the time-sharing mech-
anism. The vacation exemption, too,
was designed to avoid a severe initial
impact. We did not think it was realis-
tic to expect them to operate when
the school is not in session. Although
there are legitimate public concerns
when a station is off the air for the
entire weekend, no matter how good
the cause, part of that concern is mol-
lified by time sharing. Even more to
the point, if we could accept the sta-
tion's being off the air for the much
longer period of a summer vacation,
then there is no reason to refuse to
accept the weekend as well. On reflec-
tion we agree that the same reasoning
that supports the vacation exemption
supports allowing 5-day a week oper-
ation for these stations instead of the
present 6. Therefore, we will change
the rule to permit them to reach the
36-hour level through operation on 5
days of the week.

26. We are not persuaded, however,
by the suggestion that we exempt
summer sessions and other times when
the school is in operation but a major-
ity of full-time students may not be in
attendance. Unlike recess periods, the
staff is on hand in summer sessions,
the buildings are open, and at least
some (if not all) of the students are on
hand. We cannot agree that an exemp-
tion should automatically apply to
these cases and we will reject that part
of the petitions.

27. Finally, we turn to the few infor-
mal objections to the time sharing re-
quirment which we have received.
Time sharing comes into play if the
station does not operate 12 hours per
day year-round. This requirement was
adopted based on our view that recog-
nition must be given to the extreme
scarcity of spectrum space and the
need to use it in an effective manner.
As pointed out here and explained at
length in paragraphs 33-50 of the
Second Report and Order, we thought
it best not to do this through imposing
a stringent minimum schedule obliga-
tion. Instead, we decided to give sta-
tions time (until 1980) to develop a full
schedule and then, and only then, to
call for time sharing if the station did
not reach an essentially full-time use
of the frequency. Nothing more than
sharing is involved. The original li-
censee does not lose its license, The
only effect is to require it to]share its
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frequency so that it can be given effec-
tive use. To exempt vacation periods
from this requirement would defeat
the goal we are striving to achieve as
the use of a vacation exemption is not
consistent with the concept of full-
time use. Stations cannot have it both
ways. If they want the frequency to be
theirs alone, they must be ready to use
it to the reasonable level we specified,
a level which if anything is a lenient
one. If they do not, they should not be
in a position to preclude another from
offering additional hours of service.
Therefore, these requests will be
denied.

28. The NFCB opposition drew our
attention to one point which needs
clarification. At one place in the
Second Report and Order we indicated
that 10-watt stations had until Janu-
ary 1, 1980, to file the necessary appli-
cation to increase facilities to the 100-
watt level and thus avoid the channel
change process. Elsewhere, we indicat-
ed that renewals would be granted for
a license with secondary status. To
NFCB there appears to be a conflict
between the two. Our intention was to
grant all renewals on a secondary basis
and to provide an opportunity to in-
crease facilities. It was not our inten-
tion to guarantee the ability of every
10-watt station to be able to increase,
and a number already are barred from
doing so by interference consider-
ations. Rather, the period for filing &
power increase had as its purpose pro-
viding a method of avoiding the need
to change channel. Its purpose was not
to protect 10-watt stations against re-
ceiving interference. While we did
agree to exempt stations from the
need to change channels if they
reached the 100 watt level, that deci-
sion was not based on the efficiency of
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a 100-watt station. Rather, it repre-
sented the Commission’s willingness to
permit this lesser inefficiency under
the circumstances. As a result, we
cannot follow NFCB's urgings and pro-
tect the ability to increase to the 100-
watt level when doing so may foreclose
another much more efficient oper-
ation.

29. Accordingly, it is ordered, That
effective February 21, 1979, Part 73, of
the Commission’s rules and regula-
tions is amended as set forth below.
Authority for this action is found in
Sections 4(i), and 303(r) of the Com-
munications Act of 1934, as amended.

30. It is further ordered, That the pe-
titions for reconsideration are granted
to the extend indicated and in all
other respects are denied.

(Secs. 4, 303, 48 stat., as amended, 1066,
1082; (47 U.S.C. 154, 303).)

FEDERAL COMMUNICATIONS
COMMISSION,

WiLLiAM J. TRICARICO,
Secretary.

1. Section 73.512(d) is amended to
read as follows:

§73.512 Special procedures applicable to
Class D noncommercial educational
stations.

. . L - .

(d) Class D noncommercial educa-
tional (secondary) stations (see
§ 73.506¢(a)(2) will be permitted to con-
tinue to operate only so long as no in-
terference (as defined in §73.509) is
caused to any TV or commercial FM
broadcast station. In the event that

the Class D (secondary) station would
cause interference to a TV or commer-
cial FM broadcast station after that
Class D (secondary) station is author-
ized, the Class D (secondary) station
must cease operation when program
tests for the TV or commercial FM
broadcast station are authorized. The
Class D (secondary) station may apply
for a construction permit (see
§1.533(a)(6)) to change to another fre-
quency or antenna site where it would
not cause interference (as defined in
§73.509), If the Class D (secondary)
station must cease operation before
the construction permit is granted, an
application for temporary authoriza-
tion (pursuant to § 1.542 and 47 U.S.C.
309(f)) to operate with the proposed
facilities may be submitted; where ap-
propriate, such temporary authoriza-
tion can be granted.

2. Section 73.561(a) is amended to
read as follows:

§73.561 Operating schedule; time sharing.

(a) All noncommercial educational
FM stations will be licensed for unlim-
ited time operation except those sta-
tions operating under a time sharing
arrangement. Beginning January 1,
1979, all noncommercial educational
FM stations are required to operate at
least 36 hours per week, consisting of
at least 5 hours of operation per day
on at least 6 days of the week; howev-
er, stations licensed to educational in-
stitutions are not required to operate
on Saturday or Sunday or to observe
the minimum operating requirements
during those days designated on the
official school calendar as vacation or
recess periods.

[FR Doe. 79-1471 Filed 1-15-79; 8:45 am]
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