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§ 250.12 Disclosure by foreign air carriers 

on inbound flights.
(a) Any foreign air carrier engaged 

in foreign air transportation that does 
not have on file with the Board tariffs 
conforming with §§ 250.3 and 250.4 of 
this part for inbound traffic to the 
United States shall include the follow
ing statement at the end of the notices 
required by paragraphs (a) and (b) of 
§ 250.11:

[Name of carrier] does not offer these 
consumer protections on inbound flights to 
the United States.

(b) The statement required by this 
section shall be printed in type at least 
2 points larger than that of the no
tices required by section 250.11, and in 
ink contrasting with both the stock 
and the section 250.11 notice.

(c) It shall be the responsibility of 
each such carrier to ensure that travel 
agents authorized to sell air transpor
tation for that carrier comply with 
this section.
(Secs. 204, 402, 404, and 411 of the Federal 
Aviation Act of 1958, as amended, 72 Stat. 
743, 757, 760, and 769; (49 U.S.C. 1324, 1372, 
1374, 1381.))

By the Civil Aeronautics Board.
P h yllis T. K aylor, 

Secretary.
[FR Doc. 79-907 Filed 1-9-79; 8:45 am]

[6355-01-M ]
Title 16— Commercial Practices

CHAPTER II— CONSUMER PRODUCT 
SAFETY COMMISSION

PART 1630— STANDARD FOR THE 
SURFACE FLAMMABILITY OF CAR
PETS AND RUGS (FF 1-70)

Standard for the Surface Flammabil
ity of Carpets and Rugs; Statement 
of Enforcement Policy

AGENCY: Consumer Product Safety 
Commission.
ACTION: Statement of Commission 
policy.
SUMMARY: On July 11, 1978 the 
Consumer Product Safety Commission 
announced that it has the authority 
under the Flammable Fabrics Act to 
order the recall of carpets and rugs 
that do not comply with the Standard 
for the Surface Flammability of Car
pets and Rugs, including installed 
carpet. The Commission indicated that 
that authority would be exercised pro
spectively. The staff of the Commis
sion will only seek recall of noncom
plying carpet in the possession of ulti
mate consumers where the carpet was 
domestically manufactured or import
ed after July 11, 1978. The Commis-
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sion is publishing this notice to inform 
the public of its enforcement policy.
EFFECTIVE DATE: Policy now in 
effect.
ADDRESS: All documents referred to 
in this notice may be seen in, and are 
available from, the Office of the Sec
retary, Third Floor, 1111 18th Street
N.W., Washington, D.C. 20207.
FOR FURTHER INFORMATION 
CONTACT:

Earl Gershenow, Attorney, Director
ate for Compliance and Enforce
ment, .Consumer Product Safety
Commission, Washington, D.C.
20207, 301/492-6629.

Su p p l e m e n t a r y  in f o r m a t io n :
Since assuming responsibility for en
forcement of The Flammable Fabrics 
Act (FFA) as amended (15 U.S.C. 1191- 
1204) in May, 1973, the Consumer 
Product safety Commission has stated 
that the FFA authorizes the Commis
sion to order the recall of any product 
which fails to comply with any stand
ard issued under that Act (from all 
levels of distribution). This includes 
products in the hands of ultimate con
sumers. In the Matter of Northwick 
Mills, Inc. et al., CPSC Docket No. 76- 
6, April 21, 1978, The Commission 
stated:

“To hold that this Commission lacks au
thority to order recall under the FFA, 
would stultify the Congressional purpose 
embodied in the Flammable Fabrics Act 
. . . .  and would severely limit the Commis
sion’s ability to protect the public from the 
risks associated with flammable fabrics.” (p. 
12).

On three occasions the Commission 
has stated that the FFA authorizes 
the Commission to order a manufac
turer to recall carpets and rugs which 
fail to comply with the Standard for 
the Surface Flammability of Carpets 
and Rugs (16 CFR Part 1630, Subpart
A), which are in the possession of dis
tributors and retailers, and those in 
the possession of the ultimate pur
chaser, that is, installed carpet. See In 
the Matter of Northwick Mills, Inc., et 
al., supra; In the Matter of Westland 
Carpet Mills, Inc., et al., CPSC Docket 
No. 75-21, July 11, 1978, and In the 
Matter of Barrett Carpet Mills, Inc., et 
al, CPSC Docket No. 75-5, July 11, 
1978.

However, the Commission has stated 
in the Barrett case that it would not 
invoke the authority to order the 
recall of noncomplying carpets and 
rugs in the possession of ultimate pur
chasers in certain cases. In that deci
sion, the Commission stated:

[T]o avoid unfairness and to eliminate 
any uncertainty that may exist among those 
subject to the Carpet Standard that the 
Commission has authority to order a recall 
of installed carpet and that it may exercise 
that authority where the facts, including

the number and pattern of pill test failures, 
indicate that such action is necessary and 
appropriate, the Commission has decided to 
exercise the authority to recall installed 
carpet prospectively . . . .  [Emphasis added]
(pp. 11-12).

In other words, although the Com
mission has the legal authority to 
order recall of any carpet which fails 
to comply with the Standard, includ
ing noncomplying carpet in the posses
sion of ultimate purchasers, the Com
mission has stated that its will assert 
it authority under the FFA to order 
recall from ultimate purchasers only 
in cases involving noncomplying car
pets and rugs which were shipped for 
distribution in commerce by domestic 
manufacturers, or which were import
ed into the United States, after July 
11, 1978, the date of the Barrett deci
sion.

In the Barrett Case, the Commission 
also stated that, in addition to the au
thority to recall contained in the FFA, 
sections 15 and 30 of the Consumer 
Product Safety Act (15 U.S.C. 2051 et 
seq.) empower the Commission to 
order a manufacturer of any consumer 
product to repurchase, repair, or re
place any such product in the hands of 
the consumer which presents a “sub
stantial product hazard.”

Thus, while restricting the applica
tion of its authority under the FFA to 
order recall of noncomplying carpets 
and rugs in the possession of ultimate 
purchasers to those instances involv
ing noncomplying carpets and rugs 
shipped by domestic manufacturers or 
imported into the United States after 
July 11, 1978, the Commission also 
stated in the Barrett decision that if 
noncomplying carpets and rugs 
shipped by domestic manufacturers, or 
imported into the United States on or 
before July 11, 1978, present a “sub
stantial product hazard” within the 
meaning of section 15 of the Consum
er Product Safety Act, the Commis
sion could invoke the authority of the 
Consumer Product Safety Act to order 
repurchase, repair, or replacement o*f 
such carpets and rugs, including car
pets and rugs in the possession of ulti
mate purchasers.

The Commission believes that the 
enforcement policy expressed in the 
Northwick, Westland, and Barrett de
cisions has significance for all manu
facturers, distributors, retailers, and 
consumers of carpet subject to the 
Standard for the Surface Flammabil
ity of Carpets and Rugs. To articulate 
this policy as clearly as possible, and 
to make that policy as widely known 
as possible, the Commission has decid
ed to publish the statement of policy 
set forth below. Because this is a state
ment of policy, notice of proposed 
rulemaking, opportunity for public 
comment, and a delayed effective date 
are not required by the Administrative
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Procedure Act (5 U.S.C. 553(b)). 
Therefore, the Commission hereby 
amends Title 16, Chapter II, Sub
chapter D, Part 1630, by adding a new 
Subpart D, as follows:

Subpart D— interpretations and 
Policies

§ 1630.81 Policy on recall of noncomply
ing carpets and rugs.

(a) Purpose. The purpose'of this sec
tion is to state* the policy of the Com
mission concerning recall of carpets 
and rugs which are subject to and fail 
to comply with the Standard for the 
Surface Flammability of Carpets and 
Rugs (FF 1-70) (16 CFR Part 1630, 
Subpart A). In this policy statement, 
the Commission reaffirms that provi
sions of the Flammable Fabrics Act 
(FFA) authorize recall of any product 
which fails to comply with an applica
ble flammability standard issued 
under that Act. Additionally, this 
policy statement * announces general 
principles which will be followed by 
the Commission in exercising the au
thority contained in the FFA to re
quire recall of carpets and rugs from 
various levels of distribution, including 
carpets and rugs in the possession of 
the ultimate consumer.

(b) Recall from distributors and re
tailers. The Commission will exercise 
the authority contained in the FFA to 
order recall of carpets and rugs which 
fail to comply with the Standard for 
the Surface Flammability for Carpets 
and Rugs and which are in the posses
sion of any distributor, retailer, or 
other person or firm in the chain of 
distribution, where the facts, including 
the number and pattern of test fail
ures, indicate that such action is nec
essary and appropriate.

(c) Recall from consumers. (1) In 
cases involving carpets and rugs dis
tributed in commerce by a domestic 
manufacturer, or imported into the 
United States, after July 11, 1978, the 
Commission will exercise the authori
ty contained in the FFA to order recall 
of carpets and rugs which fail to 
comply with the Standard for the Sur
face Flammability of Carpets and 
Rugs and which are in the possession 
of ultimate purchasers, including in
stalled carpet, where the facts, includ
ing the number and pattern of test 
failures, indicate that such action is 
necessary and appropriate.

(2) The Commission may exercise 
the authority of section 15 of the Con
sumer Product Safety Act (15 U.S.C. 
2064) to order the repair, replacement, 
or repurchase of any carpets or rugs in 
the possession of ultimate purchasers, 
including installed carpet, if such car
pets and rugs present a “substantial 
product hazard” as that term is used 
in the Consumer Product Safety Act 
in any case involving carpets or rugs

RULES AND REGULATIONS

which were distributed in commerce 
by a domestic manufacturer or import
ed into the United States, on or before 
July 11,1978, or any time thereafter.

Authority: Sec. 5, 15 U.S.C. 1194, 67 Stat. 
112, June 30, 1953; Sec. 5, 15 U.S.C. 45(b), 38 
Stat. 719, Sept. 26, 1914; Sec. 15, 15 U.S.C. 
2064, 86 Stat. 1221, Oct. 27, 1972.

Dated: January ,̂ 1979.
S adye E. D u n n , 

Secretary, Consumer 
Product Safety Commission. 

[FR Doc. 79-824 Fiied*l-9-79; 8:45 am)

[4 410 -09 -M ]
Title 21— Food and Drugs

CHAPTER II— DRUG ENFORCEMENT 
ADMINISTRATION, DEPARTMENT 
OF JUSTICE

PART 1308— SCHEDULES OF 
CONTROLLED SUBSTANCES

Placement of Pentazocine Into 
Schedule IV

AGENCY: Drug Enforcement Admin
istration. -
ACTION: Final rule.
SUMMARY: This rule requires that 
the manufacture, distribution, dis
pensing, importation and exportation 
of pentazocine and its salts be subject 
to the controls provided by the Con
trolled Substances Act and regulations 
of the Drug Enforcement Administra
tion, for substances in Schedule IV.

This rule is issued as a result of the 
Drug Enforcement Administration’s 
request that the Assistant Secretary 
for Health, Department of Health, 
Education and Welfare, provide DEA 
with a scientific and medical evalua
tion of pentazocine regarding its place
ment into Schedule IV of the Act, the 
Assistant Secretary’s transmittal of 
the requested recommendation and 
evaluation, publication of a Notice of 
Proposed Rulemaking to place penta
zocine into Schedule IV in the F ed eral  
R e g is t e r  (43 FR 40884, Sept. 13, 1978), 
and receipt and review by DEA of 
comments submitted in response to 
the published Notice.
DATE: Effective date of schedule IV 
control: February 9, 1979, except as 
otherwise provided in Supplementary 
Information section of this order.
FOR FURTHER INFORMATION 
CONTACT:

Howard McClain, Jr., Chief, Regula
tory Control Division, Office of 
Compliance and Regulatory Affairs, 
Drug Enforcement Administration, 
telephone 202-633-1366.

2169

SUPPLEMENTARY INFORMATION : 
A notice was pub lished  in the F ederal 
R e g is t e r  on September 13, * 1978 (43 
FR 40884) proposing that thè drug 
pentazocine, and its salts, be placed 
into Schedule IV of the Comprehen
sive Drug Abuse Prevention and Con
trol Act of 1970 (21 U.S.C. 801-966), 
and that Title 21, Code of Federal 
Regulations (CFR) Section 1308.14 
[Schedule IV] be amended according
ly.

All interested persons were given 
until October 13, 1978, to submit their 
comments or objections in writing re
garding this proposal.

In response to the nQtice, nine com
ments were received by DEA. Of these, 
fiye were in support of DEA’s proposal 
to place pentazocine in Schedule IV; 
two, submitted by the South Carolina 
Bureau of Drug Control, and by the 
Assistant Director of Pharmacy for 
the Methodist Hospital, Memphis, 
Tennessee, advocated pentazocine for 
Schedule II; one, by Crouse Irving Me
morial Hospital, Syracuse, New York, 
was informational. and advisory; and 
one, by Sterling Drug Inc., manufac
turer of Talwin brand of pentazocine, 
set forth comments, objections and 
two requests for hearings concerning 
Talwin Compound, which is pentazo
cine combined with aspirin, and butor- 
phanol, a drug newly marketed as an 
analgesic and currently not a con
trolled substance.

All the comments thus submitted 
were reviewed and considered by the 
Drug Enforcement Administration, 
and especially noted are the com
ments, data and materials provided by 
the Rhode Island Department of 
Health, Crouse Irving Memorial Hos
pital, the State of Wisconsin Con
trolled Substances Board, and the 
South Carolina Bureau of Drug Con
trol; these submissions were especially 
helpful in providing profiles of penta
zocine abúse cases and a heightened 
perspective of patterns of pentazocine 
abuse potential. Although this infor
mation and data could well support 
more stringent controls for pentazo
cine than are established by this 
Order, it all is being retained by DEA 
for use as a basis for further control of 
pentazocine if, in the future, more 
stringent controls for the drug are 
warranted. As to the aforementioned 
letter filed with DEA by Sterling Drug 
Inc., it has been reviewed by the Ad
ministrator, who has determined that 
it fails to present reasonable grounds 
for the proposed rulemaking concern
ing pentazocine not to be finalized. 
Sterling Drug Inc. has been notified of 
this action by letter, dated December 
22,1978.

Additionally, South Carolina, in 
commenting on the DEA proposal, ob
jected to that proposal and disputed 
the Schedule IV findings regarding po-
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tential for abuse and dependence by 
the Administrator as set forth therein. 
South Carolina provided additional in
formation which it asserted would sup
port tlje findings necessary for placing 
pentazocine in Schedule II, and advo
cated that the Administrator issue a 
proposed rule to that effect.

As noted above, DEA is retaining the 
information submitted by South Caro
lina in this regard for possible future 
use, and has notified the South Caroli
na Bureau of Drug Control according
ly.

Finally, of historical note, on Octo
ber 5, 1971, a petition was filed with 
the Bureau of Narcotics and Danger
ous Drugs, predecessor agency to DEA, 
to place injectable liquid pentazocine 
into Schedule III of the Act. The peti
tion was filed by Joseph L. Fink, III, 
then a law student, and six other per
sons. In respect of the petition, a 
notice was published in the F ederal  
R e g is t e r  on November 10, 1971, which 
advised that their petition had been 

.accepted for filing and BNDD would 
conduct a review thereof to determine 
if the requested rulemaking proceed
ings should be initiated.

In view of the August 30, 1978, rec
ommendation and evaluation received 
from the Assistant Secretary for 
Health concerning pentazocine, and 
the instant order issued today in re
spect thereof listing pentazocine in 
Schedule IV, the October 5, 1971, peti
tion is hereby denied pending receipt 
by the Administrator of additional in
formation from petitioners or any 
other interested person or persons 
which justifies initiating proceedings 
to transfer the injectable liquid form 
of pentazocine from Schedule IV to 
Schedule III.

No further comments nor objections 
were received, nor were there any 
other requests for a hearing, and in 
view thereof, and based upon the in
vestigations and review of the Drug 
Enforcement Administration and upon 
the scientific and medical evaluation 
and recommendation of the Assistant 
Secretary for Health in behalf of the 
Secretary of Health, Education, and 
Welfare, received pursuant to Sections 
201(a) and 201(b) of the Act (21 U.S.C. 
811(a) aftd 811(b)), the Administrator 
of the Drug Enforcement Administra
tion finds that:

1. Based on information now availa
ble, pentazocine has a low potential 
for abuse relative to the drugs or 
other substances currently listed in 
Schedule III.

2. Pentazocine has a currently ac
cepted medical use in treatment in the 
United States.

3. Abuse of pentazocine may lead to 
limited physical dependence or psy
chological dependence relative to the 
drugs or other substances in Schedule 
III.
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Therefore, under the authority 
vested in him by the Act and regula
tions of the Department of Justice, 
the Administrator of the Drug En
forcement Administration hereby 
orders that § 1308.14(f) of title 21 of 
the Code of Federal Regulations 
(CFR) be amended to read:
§1308.14 Schedule IV.

* * * * *
(f) Other substances. Unless specifi

cally excepted or unless listed in an
other schedule, any material, com
pound, mixture or preparation which 
contains any quantity of the following 
substances, including its salts:

♦ * * * *
<2) Pentazocine...................................................  9709

E f f e c t iv e  D a t e s

1. Registration. Any person who 
manufactures, distributes, dispenses, 
imports or exports, pentazocine, or 
who proposes to engage in such activi
ties, shall submit an application for 
registration to conduct such activities 
in accordance with Parts 1301 and 
1311 of Title 21 of the Code of Federal 
Regulations on or before February 9, 
1979.

2. Security. Pentazocine must be 
manufactured, distributed, and stored 
in accordance with §§ 1301.71, 
1301.72(b)-(d), 1301.73, 1301.74(a)-(f), 
1301.75(b)-(c), and 1301.76 of Title 21 
of the Code of Federal Regulations on 
or before July 9, 1979. From now until 
the effective date of this provision, it 
is expected that manufacturers and 
distributors of pentazocine will initiate 
whatever preparations as may be nec
essary, including undertaking han
dling and engineering studies and con
structions programs, in order to pro
vide adequate security for pentazocine 
in accordance with DEA regulations so 
that substantial compliance with this 
provision can be met by (180 days 
after date of publication). In the event 
that this imposes special hardships, 
the Drug Enforcement Administration 
will entertain any justified requests 
for extensions of time.

3. Labeling and packaging. All labels 
on commercial containers of, and all 
labeling of pentazocine packaged after 
July 9, 1979, shall comply with the re
quirements of §1302.03-1302.05 and 
1302.08 of Title 21 of the Code of Fed
eral Regulations. In the event this ef
fective date imposes special hardships 
on any manufacturer, as defined in 
Section 102(14) of the Controlled Sub
stances Act (21 U.S.C. 802(14)), the 
Drug Enforcement Administration will 
entertain any justified requests for an 
extension of time.

4. Inventory. Every registrant re
quired to keep records who possesses 
any quantity of pentazocine shall take

an inventory prusuant to § 1304.11- 
1304.19 of Title 21 of the Code of Fed
eral Regulations, of all stocks of such 
substances on hand, February 9, 1979.

5. Records. All registrants required 
to keep records pursuant to § 1304.21- 
1304.27 of Title 21 of the Code of Fed
eral Regulations shall maintain such 
records on pentazocine commencing 
on the date on which the inventory of 
such substances is required to be 
taken.

6. Prescriptions. All prescriptions for 
products containing pentazocine shall 
comply with §§ 1306.01-1306.06 and 
§§1306.21-1306.25 of Title 21 of the 
Code of Federal Regulations, begin
ning February 9, 1979. All prescrip
tions for products containing such sub
stances issued before February 9, 1979, 
if authorized for refilling, shall as of 
that date be limited to five refills and 
shall not be refilled after August 8, 
1979.

7. Importation and exportation. All 
importation and exportation of penta
zocine shall, on or after February 9, 
1979, be required to be in compliance 
with Part 1312 of Title 21 of the Code 
of Federal Regulations.

8. Criminal liability. The Adminis
trator, Drug Enforcement Administra
tion, hereby orders that any activity 
with respect to pentazocine not au
thorized by, or in violation of, the 
Controlled Substances Act or the Con
trolled Substances Import and Export 
Act, conducted after February 9, 1979, 
shall be unlawful, except that any 
person who is not now registered to 
handle this substance but who is enti
tled to registration under such Acts 
may continue to conduct normal busi
ness or professional practice with pen
tazocine under this authority between 
the date on which this Order is pub
lished and the date on which he ob
tains or is denied registration.

9. Other. In all other respects, this 
Order is effective February 9,1979.

Dated: January 4,1979.
P ete r  B . B e n s in g e r , 

Administrator.
£FR Doc. 79-898 Filed 1-9-79; 8:45 am]

[4 910 -22 -M ]

Title 23— Highways

CHAPTER I— FEDERAL HIGHWAY AD
MINISTRATION, DEPARTMENT OF 
TRANSPORTATION
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SUBCHAPTER G— ENGINEERING A N D  TRAFFIC 
OPERATIONS

[FHWA Docket No. 78-28]

PART 637— CONSTRUCTION 
INSPECTION AND APPROVAL

Sampling and Testing of Materials 
and Construction; Revision

AGENCY: Federal Highway Adminis
tration, DOT.
ACTION: Final rule.
SUMMARY: This document simplifies 
the existing policy and procedures on 
construction inspection and approval 
which provides for an assessment of 
the quality and quantity control of 
materials and units of work to assure 
that each project is completed in rea
sonably close conformity with the ap
proved plans and specifications.
DATES: Effective date: January 11, 
1979. Comments must be received on 
or before April 10, 1979.
ADDRESS: Submit comments, prefer
ably in triplicate, to FHWA Docket 
No. 78-28, Federal Highway Adminis
tration, Room 4205, HCC-10, 400 Sev
enth Street, SW., Washington, D.C. 
20590. All comments and suggestions 
received will be available for examina
tion at the above address between 7:45
a.m. and 4:15 p.m. ET, Monday 
through Friday.
FOR FURTHER INFORMATION 
CONTACT:

Ross E. Martinez, Construction and 
Maintenance Division, Office of 
Highway Operations, 202-426-0420; 
or Virginia Cherwek, Office of the 
Chief Counsel, 202-426-0786; Feder
al Highway Administration, 400 Sev
enth Street, SW., Washington, D.C. 
20590. Office hours are from 7:45
a.m. to 4:15 p.m., ET, Monday 
through Friday.

SUPPLEMENTARY INFORMATION: 
The existing regulations were original
ly published at 39 FR 35649 on Octo
ber 3, 1974. The revision codifies mate
rial contained in the Federal-Aid 
Highway Program Manual, volume 6, 
chapter 4, section 2, subsection 7.1 The 
regulation simplifies the existing 
policy and procedures to conform to 
the recommendations of the Federal 
Highway Administration (FHWA) 
policy on minimization of redtape (43 
FR 10578, March 14, 1978). This regu
lation does not contain significant ad
ditions to previous requirements nor 
substantial cost effect.

Anyone wishing to submit written 
comments related to this regulation is

1 This document is available for inspection 
and copying as prescribed in 49 CFR Part 7, 
Appendix D.

advised to submit them to FHWA 
Docket No. 78-28. These comments 
may be considered as a request for 
rule revision, if necessary, and will be 
utilized in processing future amend
ments to this regulation.

Note.—The Federal Highway Administra
tion has determined that this document 
does not contain a major proposal according 
to the criteria established by the Depart
ment of Transportation pursuant to Execu
tive Order 12044.

Issued on: December 26, 1978.
L. P. Lamm,

Acting Federal Highway 
Administrator.

Part 637, Subpart B of Chapter I, 
Title 23, Code of Federal Regulations, 
is revised to read as follows:
Subpart B— Sampling and Tatting of Materials 

and Constuction

Sec.
637.201 Purpose.
637.203 Definitions.
637.205 Policy.
637.207 Procedure.
Appendix A—Guide letter of certification by 

State engineer.
Authority: 23 U.S.C. §§ 114, 204, 206, 209, 

210, and 315; 49 CFR 1.48(b).
Subpart B— Sampling and Testing of 

Materials and Construction

§ 637.201 Purpose.
The purpose of this regulation is to 

prescribe policies, procedures, and 
guides relating to sampling and testing 
of materials and construction in Fed
eral-aid highway projects, except 
those constructed pursuant to 23 
U.S.C. section 117.
§ 637.203 Definitions.

(a) The term “acceptance samples 
and tests” means all of the samples 
and tests used for determining the 
quality and acceptability of the mate
rials and workmanship which have 
been or are being incorporated in the 
project.

(b) The term “independent assur
ance samples and tests” means inde
pendent samples and tests or other 
procedure performed by State person
nel who do not normally have direct 
responsibility for process control and 
acceptance sampling and testing. They 
are used for the purpose of making in
dependent checks on the reliability of 
the results obtained in acceptance 
sampling and testing.

(c) The term “National Reference 
Laboratories” means the American As
sociation of State Highway and Trans
portation Officials (AASHTO) Materi
als Reference Laboratory (AMRL) and 
the Cement and Concrete Reference 
Laboratory (CCRL), each operated by 
the National Bureau of Standards.

§637.205 Policy.
(a) Sampling and Testing Program. 

It is the policy of the Federal Highway 
Administration (FHWA) that each 
State highway agency shall develop a 
sampling and testing program which 
will provide adequate assurance that 
the materials and workmanship incor
porated in each Federal-aid highway 
construction project are in reasonably 
close conformity with the require
ments of the approved plans and speci
fications including approved changes. 
The program shall have provisions for 
acceptance and independent assurance 
samples and tests. The program shall 
be approved by FHWA.

(b) National Reference Laboratories. 
It is the policy of FHWA to encourage 
all State highway agencies to partici
pate in each regular inspection tour 
and comparative sample testing pro
gram of the CCRL and AMRL.
§ 637.207 Procedure.

Each State’s acceptance and inde
pendent assurance sampling and test
ing program shall provide for the fol
lowing:

(a) The point in the construction 
process at which sampling and testing 
is to be done.

(b) A guide schedule for sampling 
and testing materials which will give 
general guidance to personnel respon
sible for the program yet give them 
reasonable latitude for adaption to 
specific project needs.

(c) A reasonable portion of the inde
pendent assurance sampling and test
ing be performed by personnel who 
have no direct responsibility for ac
ceptance sampling and testing using 
test equipment other than that as
signed to the project. The program 
may permit the remainder of the inde
pendent samples and tests to be ac
complished by independent observa
tion of the acceptance sampling and 
testing or with the use of project as
signed equipment.

(d) A prompt comparison of accept
ance test results with independent as
surance test results.

(e) The preparation and submission 
of a material certification conforming 
in substance to Appendix A of this 
regulation to the FHWA Division Ad
ministrator for each constuction proj
ect.

Appendix A
(GUIDE LETTER OF CERTIFICATION 

BY STATE ENGINEER)
Date _____ ____ _________________________
i*roject No. _________________________ _
This is to certify that:
The results of thè tests on acceptance sam
ples indicate that the materials -incorporat
ed in the construction work and the con
struction operations controlled by sampling 
and testing were in reasonably close con
formity with the approved plans and specifi-
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cations, and such results compare favorably 
with the results of independent assurance 
sampling and testing.
Exceptions to this certification are docu
mented in the project records.

Director of Laboratory 
or other

Appropriate State Official 
tPR Doc. 79-872 Filed 1-9-79; 8:45 am]

[4310 -84 -M ]
Title 43— Public Lands: Interior

CHAPTER II— BUREAU OF LAND 
MANAGEMENT, DEPARTMENT OF 
THE INTERIOR

SUBCHAPTER D— RANGE M ANAGEM ENT  
(4 0 0 0 )

[Circular No. 2440]

PART 4100— GRAZING  
ADMINISTRATION

Authorizing Grazing Use— Payment 
of Fees

AGENCY: Bureau of Land Manage
ment, Interior.
ACTION; Final rulemaking.
SUMMARY: This final rulemaking es
tablishes the formula for computing 
grazing fees for public rangelands. 
The Public Rangelands Improvement 
Act of 1978 provides for a specific 
grazing fee formula for public range- 
lands. The intended effect is to adjust 
the grazing fee to fair market value in 
accordance with thè statutory grazing 
fee formula.
DATE: Effective March 1,1979.
ADDRESS: Director (330), Bureau of 
Land Management, 1800 C Street, 
N.W., Washington, D.C. 20240.
FOR FURTHER INFORMATION 
CONTACT:

Mr. Ronald J. Younger, 202-343- 
6011.

SUPPLEMENTAL INFORMATION: 
The principal author of this document 
is Ronald J. Younger of the Washing
ton Office, Division of Range Manage
ment, assisted by Billy R. Templeton 
of the Division of Legislation and Reg
ulatory Management.

Proposed rulemaking relating to 
grazing fees was published jointly by 
the Forest Service and the Bureau of 
Land Management on pages 60108 
through 60110 of the F ederal  R e g is 
t e r  on November 23, 1977. Written 
comments were invited through Feb
ruary 21, 1978, and six public meetings 
were held in five Western States to 
provide an opportunity for public 
input. Comments received by both the 
Forest Service and the Bureau of Land

RULES AND REGULATIONS

Management have been considered. 
These comments are summarized as 
follows:

Individual comments were received 
by mail from 13 units of State and 
local government, 55 special interest 
groups, and 434 individuals. The com
ments came from 41 States and Wash
ington, D.C.

Additionally, four petitions bearing 
a total of 299 names were received.

The public meetings were attended 
by 476 persons. There were repre
sentatives speaking for 31 special in
terest groups and nine units of State 
and local government.

S u m m a r y  o f  G e n e r a l  C o m m e n t s

Those who favored the proposed 
rulemaking offered the following com
ments:

1. The proposed grazing fee increase 
is a means to achieve the objectives of 
range improvement, wildlife habitat 
improvement, and range and habitat 
maintenance. To some, the objective is 
served by generation of additional 
moneys for improvements through the 
“Range Betterment Fund” provisions 
of the Federal Land Policy and Man
agement Act, (43 U.S.C. 1701, 1751); to 
others, the objective is served by de
creasing the desirability for grazing 
livestock through higher fees.

2. The general public is entitled to 
receive fair market value for the use 
of the public resources.

3. Unless fair m arket' value is 
charged for public grazing, those who 
have public grazing leases and permits 
enjoy an unfair competitive advantage 
over other livestock producers.

4. The procedure used to determine 
fair market value is appropriate.

Those who opposed the proposed 
rulemaking offered the following gen
eral comments:

1. Any increase in grazing fees would 
add an additional financial burdeh to 
an industry already burdened at this 
time by a depressed market for its 
products and trying to recover from 
drought-caused financial losses.

2. Few direct objections were offered 
to the concept of paying fair market 
value for the use of public resources. 
However, many objected to the proce
dures used to determine fair market 
value. Others believed that they are 
already paying fair market value, if all 
factors they consider pertinent would 
be considered in the determination of 
fair market value.

S p e c if ic  C o m m e n t s  a n d  R e s p o n s e

1. A considerable number of com
ments compared the “Technical Com
mittee proposal” to the proposed regu
lation. Individuals and groups making 
these comparisons cited their estimate 
of the shortcomings in the proposed 
regulation and suggested replacement

of the proposed regulation with the 
“Technical Committee proposal.”

2. It was suggested that a two-tier 
grazing fee be adopted that would 
allow a lower fee for livestockmen who 
would guarantee access to public lands 
for recreation users.

3. It was suggested that public ran
gelands be open to competitive bidding 
to allow any interested person an 
equal chance to use public rangelands 
and to assure that fair market value is 
collected for livestock grazing.

4. It was suggested that the fee 
should be a variable fee based upon 
age and weight classes of animals. For 
example, a yearling consumes less 
forage than a cow with a calf and, 
therefore, it was suggested the fee 
should be lower.

5. Inclusion of permit value as a 
factor in determining (reducing) the 
grazing fee was suggested.

6. It was suggested that a variable 
fee be developed based upon forage 
production and nutritional value of 
forage.

7. It was suggested that fair market 
value be adjusted to account for' dif
ferences in the cost of livestock oper
ations on private land as compared to 
costs on public lands.

8. It was suggested that an allowance 
or credit be given to the permittees in 
return for permittee contributions to 
the construction of improvements and 
for maintaining improvements.
, 9. A schedule was suggested for a 

variable fee based upon the current 
season stocking rate and recent live
stock prices. By this schedule, the fee 
per animal unit month would change 
by a fixed factor each time an increase 
or decrease in grazing capacity of one 
acre per animal unit month occurred 
and the fee would also change by a 
fixed amount each time the price per 
hundredweight of beef increased or 
decreased by one dollar.

10. It was suggested that permittees 
be required to post a performance 
bond to ensure protection of the range 
and rehabilitation of any damaged 
areas. This suggestion is not adopted. 
Livestock operations are generally 
stable, long-term operations and provi
sions of existing law and regulations 
(including cancellation of the grazing 
permit) are more appropriate means of 
reaching range improvement objec
tives than bonding.

The many thoughtful comments re
ceived on the proposed rulemaking are 
appreciated. However, a grazing fee 
formula was established in the Public 
Rangelands Improvement Act of 1978 
(43 U.S.C. 1901). This final rule- 
making has been prepared in accord
ance with that Act.
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S t a t u t o r y  F ee  F o r m u l a  A d o pt e d  B y  
C o n g r e ss

Before final rules were adopted, a 
moratorium on any change in grazing 
fees for the 1978 grazing season was 
imposed by the Congress to provide 
additional time to study the issue. 
Then on October 25, 1978, the Public 
Rangelands Improvement Act (43 
U.S.C. 1901) was signed into law. Sec
tion 6(a) of the Act adopted the fee 
formula known as the “Technical 
Committee Formula.” The section 6(a) 
grazing fee formula may be expressed 
mathematically as follows:

Grazing Fee = $1.23 [FVI + (BCPI -  ‘
PPI)]/100

The components of the formula are:
$1.23 = fair market value for base period 

1964-1968.
FVI = Forage Value Index 
BCPI = Beef Cattle Price Index 
PPI = Prices Paid Index

The following data series, as suggest
ed by the Technical Committee 
Report, will be used for the compo
nent values in the Congressional graz
ing fee formula.

The economic value of $1.23 estab
lished by the 1966 Western Livestock 
Grazing Survey for the base years 
1964-1968 represents the difference 
between total cost associated with live
stock grazing use of private leased 
grazing lands and total nonfee costs 
associated with livestock grazing use 
of allotments on Federal lands admin
istered by the Forest Service and by 
the Bureau of Land Management in 
the Western States. The general items 
of cost included are: loss of animals, 
veterinary costs, movement of live
stock to and from public or private 
grazing areas, herding and movement 
of livestock while on the grazing area., 
salting and feeding, travel by person
nel to and from public or private graz
ing areas, pumping or hauling of 
water, horse use in movement and 
management of livestock, maintenance 
of fences and water facilities, depreci
ation of fences and other permanent 
structures, other miscellaneous costs, 
and costs paid through associations. In 
addition, payments to the landlord 
(the grazing lease rate) are included in 
the cost of using private grazing lands.

Forage Value Index (FVI) represents 
the annual change in private grazing 
lease rates from the 1964-1968 base 
years as collected by USDA using the 
June Enumerative Survey. The private 
lease rate value of $3.65 per animal 
unit month from the base period of 
1964-1968 will continue to be the 
proper base value for the index of 
forage value.

RULES AND REGULATIONS

Data year Private Forage value
grazing index 

lease rate

1964-1968...............    3.65 100
1977 ..............................    7.29 200
1978 .......................................... 7.11 195

The Beef Cattle Price Index (BCPI) 
represents the annual change in beef 
cattle prices in the 11-Western States 
compared with the base period (1964- 
1968) price of $22.04 per hundred
weight. This data is collected by 
USDA for a calendar year of Novem- 
ber-October and is composed of a 
weighted average beef cattle (exclud
ing calves) price for the 11-Westem 
States. The selection of the November 
calendar year does require a special 
tabulation but the basic price data are 
those normally published by ESCS in 
the Agriculture Prices series. The 
weighting by States is based on the 
volume (pounds live weight) of market
ings.

Beef cattle Beef
Data price year price dol/ cattle

cwt price
index

1964-1968................................... 22.04 100
1969......................................*.....  27.00 123
1970............................................. 29.50 134
1971............................................. 29.50 134
1972............................................. 36.80 167
1973............................................. 43.00 195
1974............................................. 39.20 178
1975............................................. 35.20 160
1976................ ..................... ....... 36.10 164
1977............................................. 36.00 163
1978............................................. 47.60 216

The Prices Paid Index (PPI) is devel-
oped from selected subindexes of the
official USDA, ESCS index of prices
paid with weights based on the Cost of
Production Survey (COPS). It is an
annual index on a November through
October calendar year with a base
period of 1964^1968 equal 100.

Date year Prices paid
index

1964-1968............................ 100
1969...................................... 113
1970...................................... 118
1971...................................... 124
1972...................................... 130
1973...................................... 140
1974...................................... 168
1975...........................„........ 198
1976...................................... 215
1977...................................... 230
1978...................................... 246

The calendar year November 
through October was selected for the 
purpose of using the most recent data 
for determination of grazing fees. The 
grazing fee year starts on March 1 and 
a period of 4 months is needed to 
assess the data, compute the fee, pub
lish the fee schedule in the F ed er a l  
R e g is t e r , compute the grazing bill
ings, transmit the billings to the per-
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mittees, and collect the fees in ad- ] 
vance of actual grazing use.

Utilizing the 1978 data year compo- j 
nent values in the Congressional graz- j 
ing fee formula results in an economic 
value grazing fee for the 1979 fee year 
of $2.03 per animal unit month j 
(AUM):

$1.23[195-f(216-246)]=$203/AUM
100

The 1979 grazing fee cannot exceed 
25 percentum of the 1978 grazing fee; 
therefore, under this proposal the 
1978 fee of $1.51 for BLM public 
domain lands is increased by 25 per
centum to $1.89 per AUM for 1979. 
The higher grazing fees on some 
Bankhead-Jones lands and public 
lands in Western Oregon are also in
creased 25 percentum for 1979.

Other Federal land such as lands 
under the jurisdiction of the Depart
ment of Army and Veterans Adminis
tration, where livestock grazing is 
managed by BLM under interagency 
agreements, are not covered by the 
Public Rangelands Improvement Act 
of 1978. Competitive bidding will con
tinue to be employed on these areas to 
establish value for livestock use of the , 
land.

Fees for the grazing years 1979 ' 
through 1985 shall be established an- \ 
nually by the Secfbtary based on the : 
grazing fee formula in the Public Ran
gelands Improvement Act of 1978. i 
Starting in 1979, grazing fees shall be ! 
adjusted annually to the computed 
economic value subject only to the 
provision that adjustments shall be 
limited to not more than plus or minus 
25 percentum of the previous year’s 
fee.

Under the authority of the Taylor 
Grazing Act of 1934 as amended (43 
U.S.C. 315); the Federal Land Policy j 
and Management Act of 1976 (43 
U.S.C. 1751); and the Public Range- 
lands Improvement Act of 1978 (43 
U.S.C. 1901), §4130.5-1, Subpart 4130, | 
Part 4100, Subchapter D, Chapter II, ! 
Title 43 of the Code of Federal Regu- . 
lations is amended as set forth below, j

G a r y  J .  W i c k s , i
Acting Assistant ;

Secretary of the Interior.
J a n u a r y  4,1979.
1. Section 4130.5-1 is amended by 

adding paragraph (a) to read as fol- i 
lows:
§ 4130.5-1 Payment of fees.

(a) Grazing fees shall be established 
annually by the Secretary based upon 
the grazing fee formula in the Public 
Rangelands Improvement Act of 1978 
(43 U.S.C. 1901).

Economic Value (Grazing Fee)=$1.23 
[FVI + (B C PI-PPI)3 

100
The components of the formula are: ,
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$1.23 = fair market value for base period 
1964-1968.

FVI=Forage Value Index 
BCPI=Beef Cattle Price Index 
PPI=Prices Paid Index
Grazing fees shall be adjusted annual
ly to the computed economic value; 
subject only to the provision that ad
justments, either increases or de
creases, shall not be more than 25 per
cent of the previous year’s grazing fee. 

[FR Doc. 79-843 Piled 1-9-79; 8:45 am]

[4910 -06 -M ]
Title 49— Transportation

CHAPTER II— FEDERAL RAILROAD 
ADMINISTRATION, DEPARTMENT 
OF TRANSPORTATION

[Docket No. RSOR-3, Notice No. 18]
PART 218— RAILROAD OPERATING 

RULES

Blue Signal Protection of Workmen
AGENCY: Federal Railroad Adminis
tration (FRA), Department of Trans
portation (DOT).
ACTION: Amendment to final rule.
SUMMARY: Part 218 prescribes mini
mum requirements for certain operat
ing rules utilized by railroads in con
ducting train operations. This notice 
amends the requirements for blue 
signal protection to be afforded work
men engaged in the inspection, repair, 
testing and servicing of railroad roll
ing equipment.
DATES: This amendment is effective 
on January 31,1979.
FOR FURTHER INFORMATION 
CONTACT:

P r in c ip a l  A u t h o r s

Principal Program Person: John A. 
McNally, Office of Safety, Washing
ton, D.C. 20590. Phone (202) 426- 
9179.
Principal Attorney: Lawrence I. 
Wagner, Office of the Chief Coun
sel, Washington, D.C. 20590. Phone 
(202) 426-8836.

SUPPLEMENTARY INFORMATION: 
On October 2, 1978, FRA published an 
NPRM proposing to revise those provi
sions of Part 218 that relate to the 
blue signal protection to be afforded 
workmen engaged in the inspection, 
repair, testing and servicing of rolling 
equipment (43 FR 45416). The purpose 
of the proposed amendment is to re
solve all of the known outstanding 
issues associated with the existing reg
ulation.

RULES AND REGULATIONS

COMMENTERS VIEWS

FRA solicited written comments and 
views on the proposed changes and in
dicated that a public hearing would be 
provided if FRA received a request for 
such a hearing. FRA did not receive a 
request for a public hearing and re
ceived only four written comments in 
response to the NPRM. The com-, 
menters all expressed support for the 
proposed changes and two commenters 
urged rapid action by FRA to adopt 
the proposal as a final rule. Only one 
commenter, a manufacturer of derails, 
urged a change in the regulatory lan
guage of the NPRM. This commenter 
suggested that higher speeds be per
mitted on tracks where a derail is used 
to provide protection for workmen. In 
support of this suggestion, the com
menter indicated that field testing had 
demonstrated the ability of some of its 
devices to function as intended at 
speeds greater than 20 miles per hour.

FRA A n a l y s is  o f  C o m m e n t s

The low operating speed proposed 
by FRA pertains only to those specific 
instances in which a derail is located 
approximately 50 feet from the area 
where the workmen are performing 
tasks on rolling equipment. The low 
speed provision in this instance is in
tended to assure that rolling equip
ment will not travel more than 50 feet 
after derailment. FRA is concerned 
that, if rolling equipment encountered 
a derail at greater speeds, the equip
ment could endanger workmen in the 
area beyond the prescribed 50 foot 
buffer zone. Similarly in those in
stances where the buffer zone is in
creased to a distance of 150 feet, this 
speed restriction is not applicable. 
Since the distance travelled after de
railment, not the effectiveness of a 
derail, is the safety concern addressed 
by the speed restriction, FRA has not 
adopted the change suggested by the 
derail manufacturer.

After consideration of the comments 
received, FRA has decided to adopt 
the regulation basically as it was pro
posed. However, FRA has made some 
technical language changes in the 
final rule. These changes are clarify
ing in nature.

In the preamble to the NPRM, FRA 
provided a section by section analysis 
of the proposed regulation. In view of 
the limited technical changes being 
made that analysis is not being repeat
ed in its entirety. However, FRA does 
wish to point out the changes made in 
adopting the final rule.

In § 218.5, FRA has added para
graphs (k), (1) and (m). These para
graphs contain definitions that are 
pertinent to Subpart C of Part 218. 
They are currently contained in para
graphs (e), (f) and (g) of §218.5 and 
have merely been renumbered and re
stated. In § 218.29, FRA has reworded

the proposed language to eliminate 
cross references to other sections and 
to make it more understandable. Fi
nally, § 218.31 of the proposed regula
tion has been renumbered as § 218.30 
of the final rule. In addition, clarify
ing and conforming changes have been 
made in §§ 218.3(a)(2); 218.5(d)(3) and 
(j); 218.23(a); 218.25(a) and (b);
218.27(b), (c) and (d); 218.29; 218.30 
and Appendix A.

The revision being adopted by FRA 
will serve to relieve an existing group 
of restrictions. Therefore, in accord
ance with the provisions of section 553 
of the Administrative Procedure Act (5 
U.S.C 553), this amendment is being 
made effective in less than 30 days 
after publication.

E c o n o m ic  I m pa c t

FRA has reviewed its prior analysis 
of the economic impact of this propos
al in light of the comments received in 
this proceeding and FRA has deter
mined that this notice does not con
tain a significant regulatory proposal. 
Therefore, a Regulatory Analysis 
under Executive Order 12044 is not re
quired (E.O. 12044, 43 FR 12661, 
March 24, 1978).

In addition, FRA has evaluated this 
final rule in accordance with DOT’S 
existing and proposed policies for the 
evaluation of regulatory impacts. 
Since the regulation being adopted 
will not impose any additional require
ments and will permit some cost sav
ings to the railroads, as well as provid
ing some unquantifiable benefits by 
improving the safety of railroad work
ers, FRA concluded that the regula
tory proposal contained in this notice 
would have no measurable regulatory 
impact and that a detailed evaluation 
is not warranted. (Policies and Proce
dures for Simplification, Analysis, and 
Review of Regulations, 43 FR 9582, 
March 8, 1978; Proposed Regulatory 
Policies and Procedures, 43 FR 23925, 
June 1,1978).

In consideration of the foregoing, 
Part 218, of Title 49 of the Code of 
Federal Regulations is amended as set 
forth below.

1. By amending the Table of Con
tents at the beginning of Part 218 to 
read as follows:

PART 218— RAILROAD OPERATING 
RULES

Subpart A — General

Sec.
218.1 Purpose.
218.3 Application.
218.5 Definitions.
218.7 Waivers.
218.9 Civil penalty.
218.11 Piling, testing and instruction.

Subpart B— Blue Signal Protection of Workmen

218.21 Scope.
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