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assure disclosure of the most credible 
evidence available and to subject testi­
mony to cross-examination. Cross-ex­
amination may be on any material 
matter regardless of the scope of 
direct examination.
§ 228a.418 What happens to unsponsored 

written material.
Letters and other written material 

regarding matters at issue, when not 
submitted specifically on behalf of one 
of the parties, become part of the cor­
respondence section of the docket. 
This material is not part of the evi­
dence or the record.
§ 228a.419 What the record is.

(a) Official transcript HEW desig­
nates the official reporter for a hear­
ing. The HDS hearing clerk has the 
official transcript of testimony, as well 
as any other materials submitted with 
the official transcript. The parties and 
the public may obtain transcripts of 
testimony from the official reporter at 
rates which do not exceed the maxi­
mum fixed by contract between the re­
porter and HEW. Upon notice to all 
parties, the presiding officer may au­
thorize corrections to the transcript 
which involve matters of substance.

(b) Record. The record for the hear­
ing decision consists of the transcript 
of testimony, exhibits, and all papers 
and requests filed in the proceedings 
except for the correspondence section 
of the docket. The record includes rul­
ings and any decisions.

A ft e r  t h e  H e a r in g

§ 228a.420 Posthearing briefs.
The presiding officer shall fix the 

time for filing posthearing briefs. 
These may contain proposed findings 
of fact and conclusions of law. The 
presiding officer may permit filing of 
reply briefs.
§ 228a.421 Decisions.

(a) When the Assistant Secretary is 
presiding officer. If the Assistant Sec­
retary is the presiding officer, he or 
sh^ will issue a final decision within 60 
days after expiration of the time al­
lowed for filing of posthearing or 
reply briefs.

(b) When the Assistant Secretary ap­
points a presiding officer. If the As­
sistant Secretary appoints a presiding 
officer: (1) After the time for filing 
posthearing or reply briefs has ex­
pired, the presiding officer shall certi­
fy the entire record, including his or 
her recommended findings and pro­
posed decision, to the Assistant Secre­
tary.

(2) The Assistant Secretary shall 
provide a copy of the recommended 
findings and proposed decision to all 
parties and any amici curiae. Within 
20 days, a party may file with the As­

sistant Secretary, exceptions to the 
recommended findings and proposed 
decision. The party must file a sup­
porting brief or statement with the ex­
ceptions.

(3) The Assistant Secretary will 
review the presiding officer’s recom­
mended findings and proposed deci­
sion and, within 60 days of receiving 
them, issue a decision. The Assistant 
Secretary will provide copies of that 
decision to all parties and any amici 
curiae.
* <c) When the decision involves non­
conformity or noncompliance. When 
the Assistant Secretary decides, after 
a formal hearing, the nonconformity 
or substantial noncompliance exists, 
the final decision will state whether 
further payments to the State will be 
withheld entirely, will be limited to 
categories not affected by the decision, 
or whether the rate of FFP will be re­
duced. (See § 228a.306 for details.)
§ 228a.422 When decision involving non­

conformity or noncompliance becomes 
effective.

The Assistant Secretary’s decision 
will specify the effective date for any 
withholding of Federal payments or 
reduction of the rate of FFP because 
of nonconformity or substantial non- 
compliance. This effective date cannot 
be earlier than the date of the Assist­
ant Secretary’s decision, or later than 
the first day of the next calendar 
quarter.

[FR Doc. 78-23943 Filed 8-24-78; 8:45 am]

[4410-07]
Office of Child Support Enforcement

[45 CFR Ports 300, 301, and 304]

GENERAL POLICIES AND PROCEDURES ON 
GRANTS TO STATES FOR THE CHILD SUP­
PORT ENFORCEMENT PROGRAM

AGENCY: Office of Child Support En­
forcement (OCSE), HEW.
ACTION: Notice of proposed rulemak­
ing.
SUMMARY: These proposed regula­
tions clarify and reorganize into a 
single part existing procedural rules 
on administration of grants to States 
for the child support enforcement pro­
gram. They also further define exist­
ing policies on appeal procedures for 
State agencies. Comparable regula­
tions, appearing in part V of this issue 
are proposed for the medical assist­
ance, social services, and financial as­
sistance programs.
DATE: Comments must be received by 
October 24,1978.
ADDRESSES: Address comments to 
Director, Office of Child Support En­
forcement, Department of Health, 
Education, and Welfare, P.O. Box

23526, Washington, D.C. 20024. Com­
ments will be available for public in­
spection in Room 2323 of the Depart­
ment’s offices at 330 C Street SW., 
Washington, D.C. 20201.
FOR FURTHER INFORMATION 
CONTACT:

Mr. John M. Sacchetti, Policy
Branch, OCSE, telephone 202-472-
4510.

SUPPLEMENTARY INFORMATION: 
General program description title IV- 
D of the Social Security Act autho­
rizes Federal/State sharing of the 
costs of providing child support en­
forcement services to families eligible 
for the aid to families with dependent 
children program and to any other in­
dividuals who apply for these services. 
Federal reimbursement is available for 
child support enforcement services 
provided under a State’s approved title 
IV-D State plan. These proposed regu­
lations contain policies and procedures 
for the approval and disapproval of 
State plans and plan amendments, for 
deferring, allowing and disallowing 
State expenditures, for program and 
financial reviews by Federal officials, 
and for appeal of adverse decisions.

R e a s o n s  f o r  R e v is in g  R e g u l a t io n s

When the original child support en­
forcement regulations were adopted 
on June 26, 1975, they included sepa­
rate provisions (part 301) for State 
plan approval and grant procedures. 
Subsequently, on February 17, 1976, in 
an amendment to the regulations 
(§ 304.29) OCSE incorporated by refer­
ence the disallowance, deferral, and 
reconsideration of claims provisions 
contained in 45 CFR Chapter II 
(§§ 201.14 and 201.15) which were ap­
plicable to the programs administered 
by the Social and Rehabilitation Serv­
ice (SRS). Under the HEW reorganiza­
tion order of March 8, 1977, SRS was 
disbanded and responsibility for its 
various programs was divided among 
several HEW agencies. This reorgani­
zation necessitates OCSE adopting its 
own complete set of administrative 
regulations. In addition, this proposal 
is in furtherance of the Secretary’s 
“Operation Common Sense” directive 
on writing HEW regulations in clear, 
simple language. This proposed rule 
combines procedures now contained in 
parts 301, 302, and by reference 201 
into a single part 300 which would 
apply only to the child support en­
forcement program. Additional con­
tent and format changes are described 
below.

P r o p o s e d  R e g u l a t io n  F o r m a t

Under this proposal, procedures for 
administering grants to States for 
child support enforcement programs 
will all be in a new part 300. Regula­
tions or procedures for administering
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grants tc States for financial assist­
ance, social services, and medical as­
sistance are also proposed in similar 
formats, each in a single part.

P r o p o se d  C o n t e n t  C h a n g e s

1. Definitions. The definitions sec­
tion has been expanded to cover more 
terms commonly used throughout this 
and other parts of chapter III.

2. Authority to approve or disap­
prove a State plan or amendment Au­
thority to approve and disapprove 
State plans and amendments is vested 
in the regional representative. He will, 
however, consult with the Deputy Di­
rector before issuing a disapproval 
notice. Under prior regulations, the re­
gional representative could approve 
plans but disapproval was reserved to 
the Director of OCSE after consulta­
tion with the Secretary. The proposed 
policy places responsibility for both 
positive and negative actions on a 
single organizational level; i.e., the 
region. At the same time, we believe it 
continues to protect States by retain­
ing a requirement for consultation at 
the national level to assure uniformity 
in such decisions.

3. Partial approval of plans and 
amendments. A new provision reflects 
the existing practice of approving cer­
tain parts of a new plan or plan 
amendment even though other parts 
are disapproved. We believe this proce­
dure can expedite incorporation of ap- 
provable provisions into State plans 
and, in some cases, result in earlier 
availability of Federal funds.

4. Decisions on plan amendments 
not treated as new plans. The regula­
tion clarify and modify procedures for 
approval of plan amendments not 
treated as new plans. A decision to ap­
prove or disapprove will be made 
within 90 days of receipt in the region­
al office as if the amendment were a 
new plan. In cases of disapproval, a 
new provision assures the State of the 
right to a reconsideration by the Di­
rector or his designee. The new recon­
sideration process for these amend­
ments is simpler and can produce deci­
sions more promptly.

5. Establishing the submittal date of 
a plan or amendment A new section 
explains how to determine the submit­
tal date of a proposed State plan or 
amendment. This is important to 
States for purposes of claiming Feder­
al funds once the plan or amendment 
has been approved, and is not specified 
by existing regulations.

6. Authority to allow or disallow a 
State claim for payment. These 
amendments reflect redelegations of 
secretarial authority to permit the re­
gional representative to allow and dis­
allow State claims for Federal reim­
bursement. This arrangement and 
that in item 3 above give States a 
single focus for fiscal decisions. The

regional representative also continues 
to have the authority to defer pay­
ment decisions in certain situations.

7. Reconsideration of disallowances. 
These regulations incorporate by ref­
erence new procedures for reconsider­
ation of disallowances of State claims 
for Federal reimbursement. The new 
procedures contained in 45 CFR Part 
16, Subpart C, and published on 
March 6, 1978, give final decision au­
thority to the Departmental Grant 
Appeals Board rather than to the pro-* 
gram administrators as provided in ex­
isting regulations. The regulations 
would also allow 45 days, rather than 
the present 30, for a State to request 
reconsideration of a disallowance.

R e q u e s t  f o r  P u b l ic  C o m m e n t

We invite comments on these regula­
tions, particularly in the following 
areas:

1. Usefulness of having regulations 
for a specific program in a single chap­
ter of the CFR, versus “joint” regula­
tions governing the child support en­
forcement, medicaid, financial assist­
ance, and social services program.

2. The usefulness of regulations 
versus other methods such as action 
transmittals for disseminating proce­
dures on administering grants to 
States for the child support enforce­
ment program.

3. Effectiveness of proposed revision 
of regulations affecting several pro­
grams whose rules have previously 
been intermingled. (See proposed rules 
from the Social Security Administra­
tion, the Health Care Financing Ad­
ministration, and the Assistant Secre­
tary for Human Development Ser­
vices.)

The proposed regulations are to be 
issued under the authority of section 
1102 of the Social Security Act; 45 
Stat. 647; 42 U.S.C. 1302.
(Catalog of Federal Domestic Assistance 
Program No. 13.679, Child Support Enforce­
ment Program.)

Dated: July 20,1978.
D o n  W o r t m a n , 

Acting Director, Office of 
Child Support Enforcement.

Approved: August 19,1978.
H a l e  C h a m p i o n ,

Acting Secretary of Health, 
Education, and Welfare.

It is proposed that chapter III of 
title 45 of the Code of Federal Regula­
tions be amended by revoking part 301 
and §304.29 and §304.40 of part 304 
and republishing these provisions in a 
new part 300, to read as follows:

PART 300— GENERAL POLICIES AND PROCE­
DURES ON GRANTS TO STATES FOR THE
CHILD SUPPORT ENFORCEMENT PROGRAM

Subpart A — Introduction

Sec.
300.0 Scope.
300.1 Definition.

Subpart B— State Plans and Plan Amendments

S tate P lans and P lan Amendments in  
G eneral

300.100 What a State plan is.
300.101 When to amend a State plan.

S ubmission  of P roposed State P lans and 
P lan Amendments

300.110 How to submit a proposed 
State plan or plan amendment.

300.111 How submittal date is determined.
Approval and D isapproval of P roposed 

S tate P lans and P lan Amendments

300.120 Who can approve or disapprove.
300.121 Partial or total approval.
300.122 What the decision deadline is.
300.123 Effective dates and FFP under an 

approved State plan or plan amend­
ment.

300.124 How State is notified.
R econsideration of D isapproved S tate 

P lans and P lan Amendments

300.130 What reconsideration procedures 
apply.

300.131 What happens to FFP pending 
outcome of reconsideration.

300.132 Prehearing procedures for recon­
sideration of disapproved new plan ma­
terial.

300.133 Procedures for reconsideration of 
disapproved plan amendments not treat­
ed as a new plan.
Subpart C— Awards and Payments to States 

Awards and P ayments in  G eneral

300.200 When FFP can be claimed.
300.201 What the IV-D agency is responsi­

ble for. '
300.202 Administration of grants.

S ubmission  of Claims

300.210 How grant awards are issued and 
paid.

300.211 How estimates are made.
300.212 How expenditures are claimed.

Allowance and D isallowance of Claims

300.220 Who can allow or disallow.
300.221 How a decision is made on a claim.
300.222 What happens when a claim is dis­

allowed.
300.223 How to appeal disallowance of a 

claim.
D eferral of Claims

300.230 What deferral is.
300.231 How deferral occurs.
300.232 How decision is made on a deferred 

claim.
Installment R epayment of F ederal F unds

300.240 General.
300.241 How to set the repayment sched­

ule.
300.242 How to determine the IV-D agen­

cy’s share of expenditures.
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Sec.
300.243 How to make repayment.

Subpart D— Reserved

Subpart E— Hearing Procedures for iV-D  Agencies 

G eneral

300.400 Scope.
300.401 General rules.

Arrangements for H earing

300.405 How a IV-D agency is notified of a 
hearing.

300.406 Notice of hearing.
30Q.407 What the hearing issues are.
300.408 What the purpose of a hearing is.
300.409 Who presides.
300.410 How to be a party or amicus curiae 

to a hearing.
Conduct of H earing

300.415 Authority of presiding officer.
300.416 Discovery.
300.417 How evidence is handled.
300.418 What happens to unsponsored 

written materials.
300.419 What the record is.

After the H earing

300.420 Posthearing briefs.
300.421 Decisions.
300.422 When decision becomes effective.

Authority: Sec. 1102, 49 Stat. 647; 42 
UJS.C. 1302; unless otherwise indicated.

Subpart A— Introduction

§300.0 Scope.
This part 300 contains rules on 

grants to States under title IV-D of 
the Social Security Act. This title au­
thorizes Federal/State sharing of the 
costs of providing child support en­
forcement services to families eligible 
for the aid to families with dependent 
children program and to any other in­
dividuals applying for these services in 
the 50 States, the District of Colum­
bia, Guam, Puerto Rico, the Virgin Is­
lands, and the Northern Mariana Is­
lands (90 Stat. 277). This part is divid­
ed into five subparts as follows:

(a) Subpart A contains a description 
of the child support enforcement pro­
gram under part D of title IV of the 
Act. It includes general definitions re­
lated to this program.

(b) Subpart B describes State plans 
for the child support enforcement pro­
gram. It tells when a plan must be 
amended and how a new State plan or 
plan amendment is submitted, pro­
cessed, and appealed when it is disap­
proved.

(c) Subpart C contains rules for com­
puting and authorizing payment of 
Federal grants. This includes rules on 
when State claims for Federal funds 
may be deferred or disallowed and 
how disallowances may be appealed.

(d) Subpart D describes the types of 
reviews conducted by Federal officials.

(e) Subpart E describes hearing pro­
cedures available to State agencies.

§ 300.1 Definitions. .
As used in this part:
“Act” means the Social Security Act 

and titles referred to are titles of that 
Act.

“AFDC” means a program of aid to 
families with dependent children 
under part A of title IV.

“Approvable State plan or plan 
amendment” means a proposed plan 
or amendment which meets all appli­
cable Federal requirements.

“Central office” means the central 
office of the Office of Child Support 
Enforcement.

“Department” or “HEW” means the 
Department of Health, Education, and 
Welfare.

“Director” and “Deputy Director” 
means the Director and Deputy Direc­
tor, Office of Child Support Enforce­
ment. The Director is the Secretary’s 
designee to administer the child sup­
port enforcement program under part 
D of title IV.

“FFP” or “Federal financial partici­
pation” means the Federal Govern­
ment’s share of expenditures made by 
a State under the child support en­
forcement program.

“Federal PLS” means the Parent Lo­
cator Service operated by the Office of 
Child Support Enforcement pursuant 
to section 452(a)(9) of the Act.

“Federal requirements” means Fed­
eral statutes, regulations, and instruc­
tions.

“IV-D agency” means the single and 
separate organizational unit in the 
State that has the responsibility for 
administering or supervising the ad­
ministration of the State’s approved 
title IV-D State plan.

“IV-D program” means the State’s 
child support enforcement program 
under title IV-D.

“Office” or “OCSE” means the 
Office of Child Support Enforcement, 
which is the separate organizational 
unit within the Department with the 
responsibility for administering the 
child support enforcement program 
under title IV-D.

“New State plan” means a plan 
which, if approved, would establish a 
federally aided program under part D 
of title IV of the Act where none exist­
ed before.

“Plan” or “State plan” means a com­
prehensive written commitment by a 
IV-D agency to administer, or super­
vise the administration of, title IV-D. 
This does not include a cost allocation 
plan as described in 45 CFR 302.16.

“Plan amendment” or “amendment” 
means an amendment to an approved 
State plan under title IV-D.

“Regional office” means one of the 
regional offices of OCSE.

“Regional representative” means a 
regional representative of OCSE.

“Secretary” means the Secretary of 
Health, Education, and Welfare.

“State” means a political jurisdiction 
which is eligible to submit a child sup­
port enforcement State plan to HEW 
for approval. It includes the District of 
Columbia, Guam, Puerto Rico, the 
Virgin Islands, and the Northern Mari­
ana Islands.

“State PLS” means the service es­
tablished by the IV-D agency pursu­
ant to section 454(8) of the Act to 
locate absent parents.
Subpart B— State Plans and Plan Amendments

S t a te  P l a n s  a n d  P l a n  A m e n d m e n t s  i n  
G e n er a l

§ 300.100 What a State plan is.
(a) A State plan is a detailed descrip­

tion of the nature and scope of a 
State’s child support enforcement pro­
gram. It commits a IV-D agency to ad­
ministering the program in accordance 
with Federal requirements. Only 
proper program expenditures, which 
are made under an approved plan, are 
eligible for Federal financial participa­
tion. The IV-D agency must keep its 
approved plan current.

(b) OCSE will not consider materials 
submitted by a IV-D agency as State 
plan material unless they are submit­
ted as part of a State plan or plan 
amendment and approved by the re­
gional représentative. The IV-D 
agency will also submit copies of cur­
rent State operating manuals and 
other program materials to the region­
al representative, as requested.
§ 300.101 When to amend a State plan.

(a) A IV-D agency must amend its 
plan whenever;

(1) A new or amended Federal law or 
regulation requires a new provision or 
conflicts with an existing plan provi­
sion; or

(2) A U.S. Supreme Court decision 
changes the interpretation of a law or 
regulation; or

(3) State law, organization, policy, or 
IV-D agency operation undergoes a 
significant change.

(b) When a provision is automatical­
ly nullified. When a Federal statute or 
a U.S. Supreme Court decision invali­
dates or changes the interpretation of 
a plan provision, it also, on its effec­
tive date, automatically nullifies any 
conflicting provisions of an approved 
State plan. (See 45 CFR 302.13.)
S u b m i s s i o n  o f  P r o p o se d  S t a te  P l a n s  

a n d  P l a n  A m e n d m e n t s

§ 300.110 How to Submit a proposed State 
plan or plan amendment.

(a) General. A IV-D agency must 
submit a proposed State plan or plan 
amendment to the regional represent­
ative, in accordance with OCSE 
instructions concerning format, con­
tent, time limits, transmittal forms, 
and procedures.
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(b) How plan amendments may be 
treated. At the time of submittal, a IV- 
D agency may ask to have a proposed 
plan amendment treated as a new 
State plan.

(1) If such a request is made and the 
amendment is disapproved, the IV-D 
agency has a right to a hearing as de­
scribed in § 300.132 and subpart E.

(2) If a proposed plan amendment is 
not treated as a new State plan and 
the amendment is disapproved, the 
IV-D agency may request a reconsider­
ation ad described in § 300.133.

(c) Review by Governor. When sub­
mitting a proposed State plan or plan 
amendment to the regional represent­
ative, the IV-D agency shall specify 
that the Governor or the Governor’s 
designee:

(1) Was given 45 days to review the 
material and that resulting comments, 
if any, are included in the submittal; 
or

(2) Did not wish to review the mate­
rial.
§300.111 How submittal date is deter­

mined.
(a) General. The submittal date of a 

proposed State plan or plan amend­
ment is the date it is mailed to the re­
gional office, as established by the IV- 
D agency (for example, in the form of 
a postmark, registered mail date, or af­
fidavit of mailing). If the material is 
delivered by hand, the submittal date 
is that shown by the regional office 
date stamp.

(b) When submittal date changes. If 
a proposed State plan or plan amend­
ment is not approvable because it does 
not meet a Federal requirement, the 
date on which the required change is 
mailed or delivered to the regional 
office becomes the submittal date.

(c) When submittal date remains un­
changed. If a proposed State plan or 
plan amendment is approvable but re­
quires clearer wording, that clarifying 
revision retains the date of the origi­
nal submittal.

Approval and D isapproval of 
P roposed State Plans and Plan 

Amendments

§ 300.120 Who can approve or disapprove.
The regional representative has the 

authority to approve or disapprove a 
proposed State plan or plan amend­
ment. Before disapproving, the region­
al representative consults with the 
Deputy Director.
§ 300.121 Partial or total approval.

(a) State plan. OCSE approves a pro­
posed State plan only if it meets all 
Federal requirements. If any required 
provision is unapprovable or is omit­
ted, OCSE will disapprove the entire 
plan. However, OCSE may disapprove 
sections of a proposed State plan

which relate to optional Federal provi­
sions without affecting approval of the 
rest of the plan.

(b) Plan amendment. OCSE need 
not approve or disapprove a proposed 
plan amendment in its entirety, re­
gardless of whether the IV-D agency 
asks to have it treated as a new State 
plan. OCSE can approve amendments 
to specific parts of a State plan and 
disapprove amendments to other 
parts.
§ 300.122 What the decision deadline is.

(a) General. The regional represent­
ative has 90 days from receipt of a IV- 
D agency’s submittal to issue a deci­
sion approving or disapproving a pro­
posed State plan or plan amendment.

(b) Extension. The IV-D agency and 
the regional representative may agree 
in writing to an extension of the 90- 
day period.
§ 300.123 Effective dates and FFP under 

an approved State plan or plan amend­
ment.

(a) When a plan or amendment af­
fecting FFP becomes effective. An ap­
proved State plan or plan amendment 
which affects FFP becomes effective 
on the later of the following dates:

(1) The first day of the calendar 
quarter in which an approvable plan 
or amendment was submitted (see 
§ 300.111 for submittal date); or

(2) The first date on which the plan 
or plan amendment becomes effective 
in the State.

(b) When an amendment not affect­
ing FFP becomes effective. When an 
amendment does not affect FFP, it be-, 
comes effective on the date setj?y the 
IV-D agency.

(c) When claim for FFP can be sub­
mitted. A IV-D agency may not submit 
claims for new or additional expendi­
tures made under a plan or amend­
ment until that plan or amendment 
has been approved.
§ 300.124 How State is notified.

(a) Approval. When the regional rep­
resentative approves a proposed State 
plan or plan amendment,-he or she no­
tifies the IV-D agency in writing.

(b) Disapproval When the regional 
representative, after consulting with 
the Deputy Director, disapproves part 
or all of a proposed State plan or plan 
amendment, he or she notifies the IV- 
D agency in writing. This notice gives 
the reason for disapproval and informs 
the IV-D agency that it has 60 days to 
request the Director to reconsider the 
decision (see § 300.130).

R econsideration of D isapproved
S tate Plans and Plan Amendments

§ 300.130 What reconsideration proce­
dures apply.

(a) For new State plans and plan 
amendments treated as new plans. A 
IV-D agency may request reconsider­
ation of disapproval of a State plan or 
plan amendment which is treated as a 
new State plan under section 300.132. 
For purposes of this subpart, the term 
“new plan material” includes both cat­
egories.

(b) For plan amendments not treated 
as new plans. A IV-D agency also may 
request reconsideration of a disap­
proved plan amendment which is not 
treated as a new plan under § 300.133.
§ 300.131 What happens to FFP pending 

outcome of reconsideration.
When a IV-D agency requests recon­

sideration of a disapproval of a pro­
posed State plan or plan amendment, 
FFP in any new or increased expendi­
tures under the disapproved plan or 
amendment is not available until a 
final decision is made. If the decision 
is favorable to the IV-D agency, the 
Director will certify lump/sum pay­
ment of any amount due.
§300.132 Prehearing procedures for re­

consideration of disapproved new plan 
material.

(a) How to request. A IV-D agency 
has 60 days from receipt of OCSE’s 
written notice of disapproval of new 
plan material to request a reconsider­
ation. The IV-D agency shall make 
the request in writing to the Director, 
with a copy to the regional representa­
tive.

(b) Acknowledgment of request 
Within 30 days of receiving the recon­
sideration request, the Director noti­
fies the IV-D agency in writing of the 
date, time, and place of a hearing and 
of the issues to be considered. (See 
subpart E for hearing procedures.)
§ 300.133 Procedures for reconsideration 

of disapproved plan amendments not 
treated as a new plan.

(a) How to request. A IV-D agency 
has 60 days from receipt of OCSE’s 
written notice of disapproval to re­
quest reconsideration of a plan amend­
ment not treated as a new plan. The 
IV-D agency shall make the request in 
writing to the Director, with a copy to 
the regional representative.

(b) Acknowledgment of request The 
Director acknowledges a IV-D agen­
cy’s request for reconsideration 
promptly and in writing.

(c) Submittal of information. (1) 
OCSE will promptly send the IV-D 
agency a list of all material that is 
part of the record. OCSE will also 
make this material available for the 
IV-D agency’s inspection and copying.
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(2) The regional representative and 
the IV-D agency have 30 days from 
the date of the OCSE list to submit 
any additional supporting material to 
the Director and to each other. If the 
regional representative or the IV-D 
agency submits additional material, 
the other party has 20 days from the 
transmittal date to respond in writing 
to the Director.

(d) Right to conference. (1) At any 
time during the periods allowed under 
paragraph (c) of this section, the IV-D 
agency may request a conference with 
the Director or his designee to discuss 
the issues.

(2) The IV-D agency may have the 
conference transcribed at its own ex­
pense. Upon its request, the transcript 
becomes part of the record.

(e) What the record is. All materials 
considered in reaching a decision con­
stitute the record of a reconsideration. 
The record closes on the later of the 
following dates:

(1) Expiration of the periods allowed 
under paragraph (c) of this section; or

(2) If there is a conference and the 
transcript becomes part of the record, 
upon the Director’s receipt of the 
transcript; or

(3) If there is a conference and the 
transcript does not become part of the 
record, 30 days after the conference.

(f) How the decision is issued. 
Within 90 days after the record is 
closed, the Director or the person des­
ignated to preside at the conference 
will issue a written decision. He or she 
will send that decision to the head of 
the IV-D agency.

(g) Extension of time limits. Either 
the IV-D agency or the regional repre­
sentative may, for good cause, request 
an extension of the time limits in this 
section.

Subpart C— Awards and Payments to States 
Awards and Payments in General

§ 300.200 When FFP can be claimed.
A IV-D agency may claim Federal 

funds for a share of the cost of child 
support enforcement services and re­
lated administrative expenditures 
made under an approved State plan 
and other Federal requirements, in­
cluding prior approval of certain 
classes of expenditures as required and 
in conformity with an approved cost 
allocation plan. In submitting a claim, 
expenditures under plan provisions 
pending approval must be separate 
from those plan provision already ap­
proved. (See § 300.123 for the effective 
date of a new plan or amendment.)
§ 300.201 What the IV-D agency is respon­

sible for.
The IV-D agency is responsible for 

submitting (or, at the option of OCSE, 
making available) all documentation 
required by OCSE in the format speci­

fied to establish the allowability of its 
claim for FFP. (See §§ 300.230-300.232 
on deferrals and § 300.222 on disallow­
ances.)
§ 300.202 Administration of grants.

(a) General. Unless otherwise indi­
cated, all grants made to States under 
this part are subject to the provisions 
of part 74 of this title, Administration 
of Grants.

(b) Fxcepf ion-Subparts G, Matching 
and Cost Sharing, and I, Financial Re­
porting Requirements, of part 74 of 
this title do not apply to these grants.

S ubmission of Claims

§ 300.210 How grant awards are issued 
and paid.

(a) Amount of grant Subject to the 
availability of Federal funds, the Di­
rector or his Deputy issues a grant 
award for each quarter. The grant 
award is based upon the regional rep­
resentative’s estimate for that quarter, 
reduced or increased. to the extent 
that the estimate for any prior quar­
ter was greater or less than the 
amount which should have been paid 
for that quarter. Examples of adjust­
ments which reduce or increase a 
grant award include:

(1) The difference between the esti­
mate and the amount claimed by the 
State;

(2) Amounts (including penalties and 
audit exceptions) which the regional 
representative disallows;

(3) Amounts which the regional res- 
presentative defers;

(4) Amounts which the regional rep­
resentative has deferred and later 
finds allowable;

(5) Amounts of recoveries, refunds, 
and collections as determined by the 
regional representative; and

(6) Amounts which exceed statutory 
limitations on funds.

(b) How State is notified. The Direc­
tor or his Deputy issues to the IV-D 
agency a grant award showing the 
amounts awarded for each quarter. Ac­
companying the grant award is a form 
showing basis on which the grant was 
computed. The Director or this 
Deputy also notifies the State Central 
Information Reception Agency of the 
grant award, in accordance with sec­
tion 201 of the Intergovernmental Co­
operation Cooperation Act of 1968.

(c) How the grant is paid. The De­
partmental Federal Assistance Financ­
ing System (DFAFS) pays the grant. 
Subpart K of 45 CFR Part 74, Treas­
ury Circular No. 1075, and the DFAFS 
Recipient Users Manual govern pay­
ment procedures.
§ 300.211 How estimates are made.

(a) At least 45 days before the begin­
ning of the estimate quarter the IV-D 
agency shall submit to the Deputy Di­

rector (with a copy to the appropriate 
regional representative):

(1) Estimates of the total amount, 
and the Federal share of expenditures, 
for the IV-D program; and

(2) A certification of the amount of 
State funds (and local funds, if appli­
cable) appropriated or made available 
for the estimated expenditures, signed 
by:

(i) A fiscal officer of the State, if re­
quired by State law or regulations; or

(ii) The IV-D agency’s executive of­
ficer or a person that officer has offi­
cially designated.

(3) If the funds certified as appropri­
ated or made available are insufficient 
to cover the State’s share of the esti­
mated expenditures, the IV-D agency 
must indicate in the certification the 
source from which the balance of 
funds will be obtained and when.
§ 300.212 How expenditures are claimed.

(a) What the quarterly statement of 
expenditures is. The quarterly state­
ment of expenditures is an accounting 
by the IV-D agency for expenditures 
made during a quarter under its IV-D 
program and the IV-D agency’s claim 
for Federal reimbursement.

(b) How to submit the statement. 
Within 30 days after the end of each 
calendar quarter, the IV-D agency 
shall submit to the Deputy Director, 
with a copy to the regional representa­
tive, a quarterly statement of expendi­
tures for that quarter, along with the 
necessary supporting schedules.

(c) Rejection of statement If the 
quarterly statement of expenditures is 
based on estimates, it will be rejected. 
Indirect costs calculated in confor­
mance with approved cost allocation 
plans are acceptable.

Allowance and D isallowance of 
Claims

§300.220 Who can allow or disallow.
(a) General. The regional represent­

ative has the authority to allow or dis­
allow a claim, paid or unpaid, for FFP.

(b) Exception. The Director and 
Deputy Director retain authority to 
allow FFP in expenditures which have 
been questioned by the General Ac­
counting Office or the HEW Audit 
Agency.
§300.221 How a decision is made on a 

claim.
The regional representative allows 

or disallows a State’s claim for FFP 
based on review and analysis of the 
quarterly statement of expenditures. 
In determining whether expenditures 
are allowable, either regional or cen­
tral office officials may conduct onsite 
reviews involving examination of IV-D 
agency accounting and operational 
records and discussions with State 
officials.
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§ 300.222 What happens when a claim is 
disallowed.

(a) General. A disallowance is a find­
ing by the regional representative that 
a IV-D agency’s claim for FFP is not 
properly chargeable to the program. 
Because of statutory penalties and 
limitations, the regional representa­
tive may also disallow expenditures 
which are properly chargeable to the 
program.

(b) How IV-D agency is notified. If 
any portion of the amount claimed on 
a quarterly statement of expenditures 
is disallowed, the regional representa­
tive’s notice to the IV-D agency in­
cludes pertinent information on the 
amounts, dates and reasons for the 
disallowance. The notice also indicates 
that the IV-D agency may request re­
consideration of the disallowance as 
described in section 300.223.
§ 300.223 How to appeal disallowance of a 

claim.
(a) How to request A IV-D agency 

has 45 days from the postmark date of 
OCSE’s disallowance notice to request 
reconsideration under 45 CFR Part 16. 
The request shall be addressed to the 
Executive Secretary, Departmental 
Grant Appeals Board, with copies to 
the Director and the regional repre­
sentative.

(b) What happens to a claim pend­
ing reconsideration decision.

(1) If reconsideration is requested on 
the disallowance of an amount already 
awarded to a State, no action will be 
taken to recover the Federal funds 
pending the reconsideration decision.

(2) If reconsideration is requested on 
the disallowance of an amount not al­
ready awarded to a State, that amount 
will, not be awarded pending the recon­
sideration decision.

(c) Director’s review before reconsid­
eration. A IV-D agency may, as speci­
fied by OCSE, request the Director to 
review a disallowance before seeking 
reconsideration by the Grant Appeals 
Board. The Director may decline. The 
IV-D agency may also withdraw its 
review request at any time. If the Di­
rector reviews a disallowance, his or 
her decision is OCSE’s final action on 
the matter, and time devoted to that 
review does not count toward the 45- 
day period for requesting reconsider­
ation under paragraph (a) of this sec­
tion.

D eferral of Claims

§ 300.230 What deferral is.
As used in this subpart, “deferral” 

refers to the suspension of the deci­
sion on the allowability of a claim for 
FFP, pending the inspection and anal­
ysis of further information.

§ 300.231 How deferral works.
(a) Basis for deferral The regional 

representative can defer the inclusion 
of a claim in the computation of a 
grant award (see §300.210) if it is of 
questionable allowability.

(b) Notice to IV-D agency. The re­
gional representative takes deferral 
action within 60 days after receiving 
an acceptable quarterly statement of 
expenditures. Within 15 days of the 
deferral action, the regional represent­
ative sends the IV-D agency written 
notification identifying the type and 
amount of claim and the reason for 
deferral. The notice will also request 
the IV-D agency to make available for 
inspection all material which the re­
gional representative considers neces­
sary to determine the allowability of 
the claim.

(c) How IV-D agency responds. 
Within 60 days of the date of the Re­
gional Representative’s notice of de­
ferral, the IV-D agency shall make 
any requested materials available to 
the regional office in readily reviewa- 
ble form. If the IV-D agency requires 
additional time to make materials 
available, the regional representative, 
upon, request, will give the agency an 
additional period of no more than 60 
days.
§ 300.232 How decision is nijide on a de­

ferred claim.
(a) Review of IV-D agency material 

The regional representative will 
review all materials furnished under 
§300.231 and, within 30 days of their 
receipt, notify the IV-D agency if they 
are not readibly reviewable or need 
supporting information. The IV-D 
agency has 15 days from the date of 
this notification to make available re­
vised or additional materials. If the 
IV-D agency does not make the re­
quired materials available, the region­
al representative will promptly disal­
low the claim (see § 300.222(b)).

(b) How action is taken on deferred 
claim. After the IV-D agency has 
made all required materials available 
in acceptable form, the regional repre­
sentative will allow or disallow a de­
ferred claim and notify the IV-D 
agency in writing of the decision. If 
the regional representative does not 
notify the IV-D agency within 90 days 
after all required materials have been 
made available, the Deputy Director 
will include the claim in the computa­
tion of a grant award, subject to a pos­
sible later disallowance.

Installment R epayment of Federal 
F unds

§300.240 General.
(a) When Federal funds must be 

repaid. When a claim has been reim­
bursed and is later determined to be

unallowable, the State must repay the 
unallowable amount.

(b) When the IV-D agency may repay 
in installments. A IV-D agency may 
repay in installments if:

(1) The total amount to be repaid 
exceeds 2Vi> percent of the IV-D agen­
cy’s share of annual expenditures; and

(2) Before repayment is otherwise 
due, the IV-D agency notifies the re­
gional representative in writing of its 
intention to repay in installments.

(c) Exclusion of other installment re­
payments. For purposes of §300.240- 
§300.243, the amount of a repayment 
does not include any amount previous­
ly approved for installment repay­
ment.
§ 300.241 How to set the repayment sched­

ule.
(a) How many quarters the repay­

ment may cover. In order to determine 
the number of quarters over which re­
payment may be spread, the State 
computes this repayment as a percent­
age of the IV-D agency’s share of 
annual expenditures. Using that per­
centage, the maximum number of cal­
endar quarters over which a State can 
spread repayment is:

N u m b e r  o f  q u a r t e r s  t o  m a k e  r e p a y m e n t

Total repayment amount as percent­
age of IV-D agency’s share of
annual expenditures:

No.
2.5 or less.. ................   1
Greater than 2.5, but not greater than

5 ........... ............................... .....;,........... . 2
Greater than 5, but not greater than
7.5.....      3

Greater than 7.5, but not greater than
10....      4

Greater than 10, but not greater than
15.....      5

Greater than 15, but not greater than
20...........................................  6

Greater than 20, but not greater than
25.....      7

Greater than 25, but not greater than 
30..     8

Greater than 30, but not greater than 
47.5.................................. ...... ................  9

Greater than 47.5, but not greater
than 65.......................... .......................... 10

Greater than 65, but not greater than
82.5 11

Greater than 82.5, but not greater
than 100.......................................... ....... 12

Greater than 100............ .........................  13 +

(b) How much must be repaid in an 
installment.

(1) Except for the final repayment, 
the amount due for each quarter in a 
repayment ]  schedule shall not be less 
than the following percentages of the 
IV-D agency’s share of annual expend­
itures:

R e p a y m e n t  a m o u n t  m a y  n o t  b e  l e s s  t h a n
THESE PERCENTAGES

For each of the following quarters:
1 to 4...... ................................. ..................  2.5
5 to 8...,......... ............ ;............................... 5.0
9 plus...................................... ...................  17.5
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(2) If the State pays higher percent­

ages during the early quarters of its 
repayment schedule, it applies any 
corresponding reduction in the mini­
mum percentages first to the last re­
payment scheduled, then to the next 
to last, and so on.
§ 300.242 How to determine a IV-D agen­

cy’s share of expenditures
(a) General. A IV-D agency’s share 

of annual expenditures is based on the 
agency’s most recent quarterly state­
ment of financial plan. The IV-D 
agency’s share is the sum of its shares 
for four quarters, beginning with the 
quarter in which the first repayment 
is due.
§ 300.243 How to make repayment.

(a) General. OCSE will deduct the 
appropriate repayment amount from 
each quarterly grant in accordance 
with the repayment schedule.

(b) Retroactive claims. If OCSE has 
allowed a State’s retroactive claim for 
FFP, OCSE will offset the amount of 
that claim against any amounts to be 
repaid by the State in installments. 
(For purposes of this section, a retro­
active claim is one applicable to any 
period ending 12 months or more prior 
to the beginning of the quarter in 
which Federal funds are to be paid.) 
Under this provision, a State may:
, (1) Suspend repayments until the 
retroactive claim has been offset; or

(2X Continue repayments until the 
reduced amount of its debt (remaining 
after the offset) has been paid in full.

(c) When interest is charged on re­
payments. OCSE will not charge inter­
est on repayments unless required by 
court order.

Subpart E— Hearing Procedures for IV-D 
Agencies

General

§ 300.400 Scope.
(a) Hearing procedures described in 

this subpart apply to reconsideration 
of a disapproved proposed State plan 
or plan amendment which is treated as 
a new plan.

(b) Nothing in this subpart limits ne­
gotiations between the Department 
and the State.
§ 300.401 General rules.

(a) How to get records. All papers 
filed in connection with a hearing are 
available for inspection and copying in 
the office of the OCSE hearing clerk. 
Individuals should direct inquiries to 
the Central Information Center, De­
partment of Health, Education, and 
Welfare, 200 Independence Avenue 
SW., Washington, D.C. 20201.

(b) How to file and serve papers. (1) 
Anyone who wishes to submit papers 
for the docket shall file with the 
OCSE hearing clerk an original and

two copies, but only originals of exhib­
its and testimony transcripts.

(2) Anyone who wishes papers to be 
part of the record shall also serve 
copies on all parties by personal deliv­
ery or by mail. Service on a party’s 
designated attorney is the same as 
service on the party.

(c) Haw rules are suspended. The Di­
rector or the presiding officer may, 
after notifying all parties, modify or 
waive any rule in § 300.401-300.421 if 
he or she decides the action is equita­
ble and will not unduly prejudice the 
rights of any party.

Arrangements for Hearing

§ 300.405 How to request hearing
AIV-D agency has 60 days from re­

ceipt of written notice of State plan 
disapproval to request a formal hear­
ing. The IV-D agency makes its re­
quest in writing to the Director, with a 
copy to the regional representative.
§ 300.406 How request is acknowledged.

(a) Notice of hearing. Within 30 days 
of receiving a hearing request, the Di­
rector will notify the IV-D agency in 
writing of the date, time, and place of 
the hearing and of the issues to be 
considered. The Director will also pub­
lish the hearing notice in the Federal 
R egister.

(b) When the hearing must be set. 
The date set for a hearing will be at 
least 20, but not more than 60 days 
from the date the IV-D agency re­
ceives the hearing notice. However, 
the IV-D agency and the Director may 
agree in writing to a different date.
§ 300.407 What the hearing issues are.

(a) General. The issues at a hearing 
are those included in the notice to the 
IV-D agency described in § 300.406.

(b) How the Director may add issues. 
At least 20 days before a scheduled 
hearing, the Director will notify the 
IV-D agency in writing of any addi­
tional issues to be considered. The Di­
rector will also publish this notice in 
the Federal R egister. If the IV-D 
agency does not receive its notice in 
the required time, any party may re­
quest the Director to postpone the 
hearing. If a request is made, the Di­
rector will set a new hearing date 
which is at least 20, but not more than 
60 days, from the date the State 
agency receives the hearing notice.

(c) How actions by the State may 
cause the Director to add, modify, or 
remove issues. The Director may add, 
modify or remove issues if, for exam­
ple, the State agency:

(1) Changes its practices to comply 
with Federal requirements and its 
State plan; or

(2) Conforms its State plan to Feder­
al requirements and pertinent court 
decisions.

(d) What happens when State action 
causes the Director to add, modify, or 
remove issues.

(1) If the Director specifies new or 
modified issues, the hearing will pro­
ceed on these issues.

(2) (i) If the Director removes an 
issue, the hearing will proceed on the 
remaining issues. If the Director re­
moves all the issues, he or she will ter­
minate the hearing proceedings. The 
Director may terminate hearing pro­
ceedings or remove issues before, 
during, or after the hearing.

(ii) Before removing any issue, the 
Director will notify all parties other 
than the Department and the State. 
This notice will contain the reasons 
for removing the issue. Within 20 days 
of the date of this notice, the parties 
may submit comments in writing on 
the merits of the proposed removal. 
The Director will consider these com­
ments and they will become a part of 
the record.
§ 300.408 What the purpose of a hearing 

is.
A hearing is held to receive factual 

evidence and testimony, including 
expert opinion testimony related to 
the issues. The presiding officer will 
not allow arguments as evidence. How­
ever, he or she may allow arguments 
in statements, memoranda, or briefs.
§ 330.409 Who presides.

The presiding officer at a hearing is 
the Director or a person he or she ap­
points. If the Director appoints a pre­
siding officer, the Director will send 
copies of the appointment notice to all 
parties.
§ 300.410 How to be a party or amicus 

curiae to a hearing.
(a) HEW and IV-D agency. HEW 

and the IV-D agency are parties to a 
hearing without having to request par­
ticipation.

(b) Other parties or amici curiae. 
Any individual or group wishing to be 
a party or amicus curiae to a hearing 
must file a petition with the OCSE 
hearing clerk no more than 15 days 
following publication of the hearing 
notice in the Federal R egister. A peti­
tioner who wishes7 to be a party must 
also provide a copy of the petition to 
each party of record at that time.

(c) What must be in a petition. The 
petition must state concisely:

(1) The petitioner’s interest in the 
proceedings;

(2) Who will appear for the petition­
er;

(3) The issue on which the petitioner 
wishes to participate; and

(4) Whether the petitioner intends 
to present witnesses, if the petitioner 
wishes to be a party.

(d) What happens to a petition. The 
presiding officer will determine
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promptly whether each petitioner has 
the necessary interest in the proceed­
ings, and permit or deny the petition 
accordingly and in writing. Before 
making this determination, the presid­
ing officer will allow any party to file 
comments on the petition to be a 
party. Any party who wishes to file 
comments must do so within 5 days of 
receiving the petition. If the presiding 
officer denies the petition, he or she 
will state the reason.

(2) The presiding officer may decide 
that individuals or groups who have 
become parties on petition have 
common interests. He or she may then 
request that they designate a single 
representative, or may recognize two 
or more of those parties to represent 
all of them.

(e) What rights parties have. Any 
party may:

(1) Appear by counsel or other au­
thorized representative in all hearing 
proceedings;

(2) Participate in any prehearing 
conference held by the presiding offi­
cer;

(3) Stipulate facts which, if not con­
tested by other parties, will become 
part of the record;

(4) Make opening statements;
(5) Present relevant evidence;
(6) Present witnesses who must be 

available for cross-examination by all 
other parties;

(7) Present oral arguments at the 
hearing; and

(8) After the hearing submit written 
briefs, proposed findings of fact, and 
proposed conclusions of law.

(f) What rights amici curiae have. 
Any amicus curiae may:

(1) Present an oral statement at the 
hearing at the point in the proceed­
ings specified by the presiding officer;

(2) Submit a written statement of 
position to the presiding officer before 
the hearing begins; and

(3) Submit a brief pr written state­
ment at the same time as the parties 
submit briefs. If an amicus curiae sub­
mits a written statement or brief, he 
or she shall serve a copy on each 
party.

Conduct of Hearing

§ 300.415 Authority of presiding officer.
(a) General. It is the duty of the pre­

siding officer to conduct a fair hear­
ing, avoid delay, maintain order, and 
make a record of the proceedings. He 
or she has authority to carry out these 
duties. This includes the authority to:

(1) Regulate the course of the hear­
ing;

(2) Regulate the participation and 
conduct of the parties, amici curiae 
and others at the hearing;

(3) Rule on procedural matters and, 
if necessary, issue protective orders or 
other relief to a party against whom 
discovery is sought;

(4) Take any action authorized by 
the rules in this Subpart or in confor­
mance with 5 U.S.C. 551-559;

(5) Make a final decision if the Di­
rector is the presiding officer;

(6) Administer oaths and affirma­
tions;

(7) Examine witnesses; and
(8) Receive or exclude evidence or 

rule on or limit evidence or discovery.
(b) What the presiding officer cannot 

do. The presiding officer does not have 
the authority to compel by subpoena 
the production of witnesses, papers, or 
other evidence.

(c) W7ien the presiding officer’s au­
thority is limited. If the presiding offi­
cer is not the Director, he or she does 
not have the authority to make the 
final decision, but shall certify the 
entire record to the Director, includ­
ing recommended findings and pro­
posed decisions.
§ 300.416 Discovery.

Any party has the right to conduct 
discovery against other parties. These 
discovery proceedings are subject to 
rules 26-37, Federal Rules of Civil Pro­
cedure. The presiding officer shall 
promptly rule on any written objec­
tion to discovery and may restrict or 
control discovery so as to prevent 
undue delay in the hearing. If any 
party fails to respond to discovery pro­
cedures, the presiding officer may 
issue any order and impose any sanc­
tion (other than contempt orders) au­
thorized by rule 37 of the Federal 
Rules of Civil Procedure.
§ 300.417 How evidence is handled.

(a) Testimony. Witnesses, under 
oath or affirmation, give oral testimo­
ny at a hearing. All witnesses must be 
available at the hearing for cross-ex­
amination by all parties.

(b) Rules of evidence. Technical 
rules of evidence do not apply to hear­
ings described in this subpart. The 
presiding officer applies whatever 
rules or principles are necessary to 
assure disclosure of the most credible 
evidence available and to subject testi­
mony to cross-examination. Cross-ex­
amination may be on any material re­
gardless of the scope of direct exami­
nation.
§ 300.418 What happens to unsponsored 

written materials.
Letters and other written material 

regarding matters at issue, when not 
submitted specifically on behalf of one 
of the parties, will become part of the 
correspondence section of the docket. 
This material is not part of the evi­
dence or the record.
§ 300.419 What the record is.

(a) Official transcript HEW desig­
nates the official reporter for a hear­
ing. The OCSE hearing clerk has the

official transcript of testimony, as well 
as any other materials submitted with 
the official transcript. The parties and 
the public may obtain transcripts of 
testimony from the official reporter at 
rates which do not exceed the maxi­
mum fixed by contract between the of­
ficial reporter and HEW. Upon notice 
to all parties, the presiding officer 
may authorize corrections to the tran­
script which involve matters of sub­
stance.

(b) Record. The record for the hear­
ing decision consists of the transcript 
of testimony, exhibits, and all papers 
and requests filed in the proceedings 
except for the correspondence section 
of the docket. The record includes any 
rulings and any decisions on the 
issues.

After the Hearing

§ 300.420 Posthearing briefs.
The presiding officer shall fix the 

time for filing posthearing briefs. 
These may contain proposed findings 
of fact and conclusions of law. The 
presiding officer may permit filing of 
reply briefs.
300.421 Decisions.

(a) When the Director is presiding of­
ficer. If the Director is the presiding 
officer, he or she will issue a final deci­
sion within 60 days after expiration of 
the time allowed for filing of posthear­
ing or reply briefs.

(b) When the Director appoints a 
presiding officer.

(1) The presiding officer, after the 
time for filing posthearing or reply 
briefs has expired, shall certify the 
entire record, including his or her rec­
ommended findings and proposed deci­
sion, to the Director.

(2) The Director will provide a copy 
of the recommended findings and pro­
posed decision to all parties and any 
amici curiae. Within 20 days, a party 
may file with the Director exceptions 
to the recommended findings and pro­
posed decision. The party must file a 
supporting brief or statement with .the 
exceptions.

(3) The Director will review the pre­
siding officer’s recommended findings 
and proposed decision and, within 60 
days of receiving them, issue a final 
decision. The Director will provide 
copies of that decision to all parties 
and any amici curiae.
§ 300.422 When decision becomes effec­

tive.
If the Director decides to uphold the 

disapproval of a proposed State plan 
or plan amendment treated as a new 
plan, any claims already paid under 
the disapproved material may later be 
disallowed. (See §300.123 for effective 
date and availability of FFP when the

FEDERAL REGISTER, VOL. 43, NO. 166— FRIDAY, AUGUST 25, 1978



PROPOSED RULES 38345

Director approves a plan or amend­
ment which has been at issue.)

[FR Doc. 78-23942 Filed 8-24-78; 8:45 am]

[4110-35]
Health Care Financing Administration

[42 CFR Parts 201, 204, 205, 213, 430]

GENERAL POLICIES AND PROCEDURES ON
GRANTS FOR MEDICAL ASSISTANCE

AGENCY: Health Care Financing Ad­
ministration (HCFA), HEW.
ACTION: Proposed rule.
SUMMARY: These proposed regula­
tions would reorganize and clarify ex­
isting procedural rules on administra­
tion of grants to medicaid State agen­
cies. They cover submittal and approv­
al of State plans and plan amend­
ments, Federal payment of State 
claims, Federal reviews and audits of 
State medicaid programs, and State 
agency appeals of Federal decisions on 
these plans, payments, reviews, and 
audits. These regulations include new 
procedures for approval and disap­
proval of plans and amendments, new 
provisions for immediate recovery of 
funds upon disallowance, new proce­
dures for reconsideration of disallowed 
State claims, changes in time periods 
for deferrals of claims payment, and 
changes in routing of payment for 
survey and certification of long term 
care facilities. Comparable regulations, 
appearing today in part V are pro­
posed for the child support enforce­
ment, social services, and financial as­
sistance programs. Existing regula­
tions which are modified and incorpo­
rated into these proposed rules are in 
45 CFR Parts 201, 204, 213, and por­
tions of 205.
DATES: Closing date for receipt of 
comments: October 24, 1978.
ADDRESSES: Address comments in 
writing to: Administrator, Health Care 
Financing Administration, Depart­
ment of Health, Education, and Wel­
fare, P.O. Box 2366, Washington, D.C. 
20013. Please refer to file code MMB- 
206. Agencies and organizations are re­
quested to submit comments in dupli­
cate. Beginning 2 weeks from today, 
the public may review the comments 
Monday through Friday of each week, 
from 8:30 a.m. to 5 p.m.: Health Care 
Financing Administration, Room 5231, 
330 C Street SW., Washington, D.C. 
20201, 202-245-0950.
FOR FURTHER INFORMATION 
CONTACT:

Eileen Brooks, 202-245-0722. 
SUPPLEMENTARY INFORMATION:

General P rogram D escription

The Social Security Act, title XIX, 
provides formulas for Federal/State 
sharing in the costs of the medicaid 
program. Each State and territory is 
entitled to a Federal grant award for 
this program when it is operated 
under a State plan approved by HEW. 
The agency within HEW which is re­
sponsible for Federal administration 
of medicaid is the Health Care Financ­
ing Administration (HCFA). These 
proposed regulations cover the policies 
and procedures for HCFA approval 
and disapproval of State plans, for 
allowance and disallowance of State 
claims for payment, for Federal re­
views and audits of State medicaid 
programs, and for State agency ap­
peals of Federal decisions in these 
areas.

R easons for R evising R egulations

Under the HEW reorganization 
order of March 8, 1977, the Social and 
Rehabilitation Service was disbanded 
and Federal responsibility for medic­
aid was transferred to HCFA.

On September 12, 1977, the Secre­
tary of HEW announced two major ef­
forts at improving the departmental 
regulations. The first, “Operation 
Common Sense,” is a 5-year effort to 
review and revise existing regulations 
to make them clearer and more useful. 
The second effort changed depart­
mental procedures for developing new 
regulations.

The Department’s reorganization 
coupled with the Secretary’s directives 
on improving HEW regulations 
prompted this proposed rule. It re­
flects HEW organizational changes, 
combines procedures now spread 
through several parts in title 45 of the 
CFR into a single part 430 in title 42, 
that applies only to the medicaid pro­
gram, and uses clearer, simpler lan­
guage. Additional content and format 
changes are outlined below.

Proposed R egulation F ormat

Under this proposal, procedures for 
administering grants for medical as­
sistance programs are in a single part 
430 in title 42 of the CFR where all 
other medicaid regulations are or will 
be located. Regulations on procedures 
for administering grants to States for 
financial assistance, social services, 
and child support enforcement are 
also proposed in similar formats, each 
in a single part in the appropriate 
CFR title and chapter. (See part V of 
this issue.)

Proposed Content Changes

1. Definitions. The definitions sec­
tion has been expanded to cover more 
terms commonly used throughout this 
and other parts of 42 CFR Chapter IV, 
Subchapter C.

2. Authority to approve or disap­
prove a State plan or amendment. Sec­
retarial authority is redelegated to the 
Regional Medicaid Director for ap­
proval of State plans and plan amend­
ments, and to the Bureau Director for 
their disapproval. Under prior delega­
tions, the Regional Medicaid Director 
could approve but disapproval was re­
served to the Administrator of the 
Health Care Financing Administration 
after consultation with the Secretary. 
The proposed policy places responsi­
bility for approvals at the level where 
the plan enters the approval process, 
but protects the States in cases of dis­
approval by requiring that a regional 
office recommendation be reviewed 
and decided upon at the central office 
to assure uniformity and objectivity in 
these decisions.

3. Partial approval of plans and 
amendments. A new provision permits 
approval of certain parts of a new plan 
or plan amendment even though other 
parts are disapproved. We felt this 
would expedite incorporation of ap- 
provable provisions into State plans 
and, in some cases, result in earlier 
availability of Federal funds.

4. Decisions on plan amendments 
not treated as new plan material. Pro­
cedures for approval of plan amend­
ments not treated as a new plans are 
clarified and modified in these regula­
tions. A decision to approve or disap­
prove will be made within 90 days of 
receipt in the regional office, just as if 
the amendment were treated as a new 
plan. In cases of disapproval, a new 
provision assures the State of the 
right to a reconsideration by the Ad­
ministrator, HCFA. There is now no 
specific regulatory provision for ap­
peals on disapproved plan amend­
ments of this type although the proce­
dure applicable to disallowances (45 
CFR 201.14) has been used. The new 
reconsideration process for these 
amendments is simpler and can pro­
duce decisions more promptly.

5. Establishing the submittal date of 
a plan or amendment. A new section 
has been added explaining how the 
submittal date is officially determined. 
This is important to States for pur­
poses of claiming Federal funds once 
the plan or amendment has been ap­
proved. Existing regulations are silent 
on this.

6. Authority to allow or disallow a 
State claim for payment. These 
amendments reflect redelegations of 
Secretarial authority to permit both 
allowance and disallowance decisions 
to be made by the Administrator. This 
gives States a single focus for fiscal de­
cisions. The Regional Medicaid Direc­
tor has the authority to defer pay­
ment decisions on claims of question­
able allowability, and to review related 
materials from the State agency, prior 
to making a recommendation on the
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allowability of the claim to the Admin­
istrator.

7. Immediate recovery of disallowed 
State claims for payment. A new sec­
tion has been added to these regula­
tions providing for the immediate re­
covery of funds upon disallowance. 
Under existing regulations, if a State 
agency has been reimbursed for ex­
penditures that are later disallowed, 
the disallowed funds are not recovered 
until after a reconsideration decision 
has been made. This new procedure is 
being added to the regulations so that 
the large sums which are often in­
volved in these cases will be available 
to HEW during the reconsideration 
period.

8. Reconsideration of disallowances. 
These regulations incorporate by ref­
erence new procedures for reconsider­
ation of disallowances of State claims 
for Federal reimbursement. The new 
procedures at 45 CFR Pjtrt 16, Subpart 
C, published March 6, 1978, give recon­
sideration authority to the Depart­
mental Grant Appeals Board, rather 
than to the program Administrator as 
previously provided.

9. Time periods for claim deferrals. 
Two 30-day periods have been added 
to the claim deferral procedures. The 
first allows State agencies time to 
submit additional documentation after 
the Administrator’s notice of findings 
on the allowability of the deferred 
claim. The second allows the Adminis­
trator time to consider the additional 
material before issuing a final deci­
sion.

10. Reimbursement for survey and 
certification of long term care facili­
ties. Reimbursement to State agencies 
responsible for long term care facility 
surveys and certifications will no 
longer flow through Medicaid State 
agencies. HCFA will reimburse the re­
sponsible State agencies directly for 
these surveys and certifications.

11. Formal hearing procedures. Sec­
tion 1116 of the Act requires that 
States be given an opportunity for 
formal hearings on disapprovals of 
new plans and on compliance and con­
formity actions, the formal procedures 
are now at 45 CFR part 213. They are 
being incorporated into these regula­
tions, so that the regulations cover the 
full sequence of processing events.

R equest for P ublic Comment

We invite comments on these regula­
tions, particularly in the following 
areas:

1. Usefulness of having regulations 
for a specific program in a single chap­
ter of the CFR versus joint regulations 
governing the medicaid, financial as­
sistance, social services, and child sup­
port enforcement programs.

2. The usefulness of regulations 
versus other methods, such as action 
transmittals, for disseminating proce­

dures on administering grants to 
States for medical assistance pro­
grams.

3. Effectiveness of the current revi­
sion of regulations affecting several 
programs whose rules have previously 
been intermingled. (See proposed rules 
beginning on page from the Social 
Security Administration, the Office of 
Child Support Enforcement, and the 
Office of Human Development Ser­
vices.)

42 CFR chapter IV, subchapter C, is 
amended by adding a new part 430 to 
read as set forth below:
PART 430— GRANTS TO STATES FOR MEDICAL 

ASSISTANCE PROGRAMS

Subpart A — Introduction

Sec.
430.0 Scope.
430.1 Definitions.

Subpart B— State Plans and Amendments 

S t a t e  P l a n s  a n d  A m e n d m e n t s  i n  G e n e r a l

430.100 What a State plan is.
430.101 When to amend a State plan. •

S u b m i s s i o n  o f  S t a t e  P l a n s  a n d  P l a n  
A m e n d m e n t s

430.110 How to submit a proposed State 
plan or plan amendment.

430.111 How submittal date is determined.
A p p r o v a l  a n d  D is a p p r o v a l  o f  P r o p o s e d  

S t a t e  P l a n s  a n d  P l a n  A m e n d m e n t s

430.120 Who can approve or disapprove.
430.121 Partial or total approval.
430.122 What the decision deadline is.
430.123 Effective dates and FFP under an 

approved State plan or plan amend­
ment.

430.124 How State is notified.
R e c o n s id e r a t io n  o f  P l a n  M a t e r ia l  

D is a p p r o v a l s

430.130 What reconsideration procedures 
apply.

430.131 What happens to FFP pending 
outcome of reconsideration.

430.132 Prehearing procedures for recon­
sideration of new plan material.

430.133 Procedures for reconsideration of a 
disapproved plan amendment not treat­
ed as a new plan.
Subpart C— Awards and Payments to States 

A w a r d s  a n d  P a y m e n t s  i n  G e n e r a l

430.200 When FFP may be claimed.
430.201 What the State agency is responsi­

ble for.
430.202 Administration of grants.

S u b m i s s i o n  o f  C l a im s

430.210 How grant awards are issued.
430.211 How estimates are made.
430.212 How expenditures are claimed.
430.213 How a grant award is computed.

A l l o w a n c e  a n d  d is a l l o w a n c e  o f  C l a im s

430.220 Who can allow or disallow.
430.221 How a decision is made on a claim.
430.222 What happens when a claim is dis­

allowed.
430.223 How to appeal disallowance of a 

claim.

D eferral of Claims P ayment

430.230 What deferral is.
430.231 How deferral occurs.
430.232 How decision is made on a deferred 

claim.
Installment R epayment of F ederal F unds

430.240 General.
430.241 How to set the repayment sched­

ule.
430.242 How to determine the State agen­

cy’s share of expenditures.
430.243 How to make repayment.

Subpart D— Federal Program and Financial Reviews 
and Audits

F ederal R eview s and A udits in  G eneral

430.300 What Federal reviews and audits 
are.

430.301 Types and effects of reviews and 
audits.

P rogram and F inancial R eviews

430.305 Program and financial reviews in 
general.

430.306 Issues of compliance or conformity 
after review.

HEW  A udit Agency R eview s and Audits

430.310 What the HEW Audit Agency does.
430.311 Audit Agency reports.
430.312 Action after Audit Agency review.

Subpart E— Hearing Procedures for State Agencies

G eneral

430.400 Scope.
430.401 General rules.

Arrangements for H earings

430.405 How to request hearing.
430.406 How request is acknowledged.
430.407 What the hearing issues are.
430.408 What the purpose of a hearing is.
430.409 Who presides.
430.410 How to be a party or an amicus 

curiae to a hearing.
Conduct of H earing

430.415 Authority of presiding officer.
430.416 Discovery.
430.417 How evidence is handled.
430.418 What happens to unsponsored 

written material.
430.419 What the record is.

After the H earing

430.420 Posthearing briefs.
430.421 Decisions.
430.422 When a decision involving noncon­

formity or noncompliance becomes ef­
fective.

A uthority: Sec. 1102 of the Social Securi­
ty Act; 49 Stat. 647 (42 U.S.C. 1302).

Subpart A — Introduction

§ 430.0 Scope.
This part contains rules on grants to 

States under title XIX of the Social 
Security Act. This title authorizes 
Federal/State sharing of the costs of 
providing medical assistance to eligible 
individuals in the 50 States, the Dis­
trict of Columbia, Guam, Puerto Rico, 
the Virgin Islands, and the Northern 
Mariana Islands (90 Stat. 277). This
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part is divided into five subparts as fol­
lows:

(a) Subpart A gives an overview of 
what is contained in this part and in­
cludes general definitions related to 
the medicaid program.

(b) Subpart B describes State plans 
for medicaid. It tells when a plan must 
be amended and how a new plan or 
plan amendment is submitted, pro­
cessed, and appealed when it is disap­
proved.

(c) Subpart C contains rules for com­
puting and authorizing payment of 
Federal grants. It includes rules on 
when State claims for Federal funds 
may be deferred or disallowed and on 
how disallowances may be appealed.

(d) Subpart D describes the types of 
State program reviews and audits con­
ducted by Federal officials.

(e) Subpart E describes hearing pro­
cedures available to State agencies.
§ 430.1 Definitions.

As used in this subchapter, unless 
the context indicates otherwise:

“Act” means the Social Security Act 
and titles referred to are the titles of 
that act.

“Administrator” means the Adminis­
trator, Health Care Financing Admin­
istration.

“Approvable State plan or plan 
amendment” means a proposed plan 
or amendment which meets all appli­
cable Federal requirements.

“Bureau Director” means the direc­
tor of the Federal medicaid program 
within HCFA.

“Central office” means the head­
quarters office of HCFA.

“Compliance” means that a State 
agency is carrying out in practice what 
is required by Federal statutes, regula­
tions, and pertinent court decisions 
and contained in the approved State 
plan.

“Conformity” means that a State 
plan meets the requirements of Feder­
al and State statutes, Federal regula­
tions, and pertinent court decisions.

“Department” or “HEW” means the 
Department of Health, Education, and 
Welfare.

“Federal requirements” means Fed­
eral statutes, regulations, and instruc­
tions.

“FFP” or “Federal financial partici­
pation” means the Federal Govern­
ment’s share of a State’s expenditures 
under the medicaid program.

“HCFA” means the Health Care Fi­
nancing Administration of HEW.

“Medicaid” means medical assistance 
provided under a State plan approved 
under title XIX of the act.

“Plan” or “State plan” means a com­
prehensive written commitment by a 
State agency, submitted under section 
1902(a) of the act, to administer, or su­
pervise the administration of, a medic­
aid program in accordance with Feder-

PROPOSED RULES

al requirements. This does not include 
a State cost allocation plan as de­
scribed in 45 CFR 205.150.

“Plan amendment” or “amendment” 
means an amendment to an approved 
State plan under title XIX of the act.

“Regional Medicaid Director” means 
the Regional Medicaid Director of the 
medicaid program.

“Regional Office” means one of the 
regional offices of HCFA.

“Secretary” means the Secretary of 
Health, Education, and Welfare.'

“State” means a political jurisdiction 
which is eligible to submit a medicaid 
State plan to HEW for approval. It in­
cludes the District of Columbia, 
Guam, Puerto Rico, the Virgin Is­
lands, and the Northern Mariana Is­
lands.

“State agency” means the single 
State agency administering, or super­
vising the administration of, a State 
medicaid plan.
Subpart B— State Plans and Plan Amendments

S tate Plans and Amendments in  
G eneral

§ 430.100 What a State plan is.
(a) A State plan is a detailed descrip­

tion of the nature and scope of a 
State’s medicaid program. It commits 
a State agency to administer the pro­
gram in accordance with Federal re­
quirements. Only proper program ex­
penditures which are made under an 
approved plan are eligible for Federal 
financial participation. Once a plan is 
approved, it must be kept current 
through amendments so that HCFA 
can determine whether the plan con­
tinues to meet Federal requirements.

(b) HCFA will not consider any ma­
terial as State plan material unless it 
is submitted as part of a State plan or 
plan amendment and approved by the 
Regional Medicaid Director. The State 
agency shall submit copies of current 
State operating manuals and other 
program materials to the Regional 
Medicaid Director as requested.
§ 430.101 When to amend a State plan.

(a) A State agency must amend its 
plan whenever:

(1) A new or amended Federal law or 
regulation requires a new provision or 
conflicts with an existing plan provi­
sion;

(2) A U.S. Supreme Court decision 
changes the interpretation of a law or 
regulation; or

(3) State law, organization, policy, or 
agency operation undergoes a signifi­
cant change.

38347
S ubmission of State P lans and P lan 

Amendments

§ 430.110 How to submit a proposed State 
plan or plan amendment.

(a) General. A State agency must 
submit a proposed State plan or plan 
amendment to the Regional Medicaid 
Director in accordance with HCFA 
instructions concerning format, con­
tent, time limits, transmittal forms, 
and procedures.

(b) How plan amendments may be 
treated. At the time of submittal, the 
State agency may ask to have a pro­
posed plan amendment treated as a 
new plan.

(1) If such a request is made and the 
amendment is disapproved, the State 
agency has a right to a hearing under 
section 1116 of the Act and to judicial 
review. (See §430.132.)

(2) If a proposed plan amendment is 
not treated as a new plan and the 
amendment is disapproved, the State 
agency may appeal as described in 
§430.133.

(c) Review by Governor. When sub­
mitting a proposed plan or plan 
amendment to the Regional Medicaid 
Director, the State agency shall speci­
fy that the Goverrjpr:

(1) Was given 45 days to review the 
material and that the resulting com­
ments, if any, are included in the sub- 
mital; or

(2) Did not wish to review the mate­
rial.

(See 45 CFR 204.1 for State plan re­
quirements regarding Governor’s 
review.)
§ 430.111 How submittal date is deter­

mined.
(a) General The submittal date of a 

proposed State plan or plan amend­
ment is the date it is mailed to the re­
gional office as established by the 
State agency (for example, in the form 
of a postmark, registered mail date, or 
affidavit of mailing). If the material is 
delivered by hand, the submittal date 
is that shown by the regional office 
date stamp.

(b) When submittal date changes. If 
a proposed State plan or amendment 
is not approvable because it does not 
meet a Federal requirement, the date 
on which the required change is 
mailed or delivered to the regional 
office becomes the submittal date.

(c) When submittal date remains un­
changed. If a proposed State plan or 
amendment is approvable but requires 
clearer wording, that clarifying revi­
sion retains the date of the original 
submittal.
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A p p r o v a l  a n d  D isa p p r o v a l  o f  P r o ­
p o se d  S t a te  P l a n s  a n d  P l a n  A m e n d ­
m e n t s

§ 430.120 Who can approve or disapprove.
The Regional Medicaid Director has 

the authority to approve a proposed 
State plan or plan amendment, except 
in subject areas for which the Bureau 
Director has specifically reserved this 
authority. The Baureau Director has 
the authority to disapprove a plan or 
plan amendment. (See §430.306 ior 
rules on deciding that a previously ap­
proved plan provision no longer meets 
Federal requirements.)
§ 430.121 Partial or total approval.

(a) State plan. HCFA approves a 
State plan only if it meets all manda­
tory Federal requirements. If any re­
quired provision is unapprovable or is 
omitted, HCFA disapproves the entire 
plan. However, HCFA may disapprove 
sections of a plan which relate to op­
tional Federal provisions without af­
fecting approval of the rest of the 
plan.

(b) Plan amendment HFCA need 
not approve or disapprove a proposed 
plan amendment in its entirety, re­
gardless of whether the State agency 
has asked to have it treated as a new 
State plan. HCFA can approve amend­
ments to specific parts of a State plan, 
and disapprove amendments to other 
parts.
§ 430.122 What the decision deadline is.

(a) General. Within 45 days of re­
ceipt in the regional office, the Re­
gional Medicaid Director will approve 
a proposed State plan or plan amend­
ment or forward it to the Bureau Di­
rector recommending disapproval. The 
date or receipt is the date shown by 
the regional office date stamp. The 
Bureau Director will issue a decision 
on approval or disapproval within 90 
days of receipt in the regional office.

(b) Extensions. The State agency 
and the Regional Medicaid Director, 
or Bureau Director, may agree in writ­
ing to an extension of the 90-day 
period.
§430.123 Effective dates and FFP under 

approved State plans or amendments.
(a) When a plan or amendment af­

fecting FFP becomes effective. An ap­
proved State plan or plan amendment 
which affects FFP becomes effective 
on the later of the following dates:

(1) The first day of the calendar 
quarter in which an approvable plan 
or amendment was submitted (see 
§ 430.111 for submittal date); or

(2) The first date on which the plan 
or amendment is in operation 
statewide.

(b) When an amendment not affect­
ing FFP becomes effective. When an 
amendment does not affect FFP, it be­

comes effective on the date set by the 
State agency.

(c) When a State may submit claims 
for FFP. A State agency may not 
submit claims for new or additional 
expenditures made under a plan or 
amendment until it has been ap­
proved.
§ 430.124 How State is notified.

(a) Approval. When the Regional 
Medicaid Director approves a proposed 
State plan or plan amendment, he or 
she notifies the State agency in writ­
ing.

(b) Disapproval. When the Regional 
Medicaid Director submits part or all 
of a proposed plan or plan amendment 
to the Bureau Director with a recom­
mendation for disapproval, he or she 
notifies the State agency in writing of 
the recommendation. When the 
Bureau Director disapproves a pro­
posed plan or amendment, he .or she 
notifies the State agency in writing. 
The notice gives the reason for disap­
proval and informs the State agency 
that it has 60 days to request the Ad­
ministrator to reconsider the decision 
(see § 430.130).

R e c o n s id e r a t io n  o f  P l a n  M a t e r ia l  
D is a p p r o v a l s

§ 430.130 What reconsideration proce­
dures apply.

(a) For new State plans and plan 
amendments treated as new plans. A 
State agency may request reconsider­
ation of a disapproved State plan or 
plan amendment which is treated as a 
new State plan. For purposes of this 
subpart, the term “new plan material” 
includes both categories.

(b) For plan amendments not treated 
as new plans. A State agency also may 
request reconsideration of disapproval 
of a plan amendment which is not 
treated as a new plan under § 430.133.
§ 430.131 What happens to FFP pending 

outcome of reconsideration.
When a State agency requests recon­

sideration of a disapproval of a new 
State plan or plan amendment, FFP in 
any new or increased expenditures 
under the disapproved plan or amend­
ment is not available while the disap­
proval is under reconsideration. If the 
reconsideration decision is favorable to 
the State agency, the Bureau Director 
will certify lump-sum payment of any 
amount due.
§ 430.132 Prehearing procedures for re­

consideration of new plan material.
(a) How to request. A State agency 

has 60 days from receipt of HCFA’s 
written notice of disapproval of new 
plan material to request a reconsider­
ation. The State agency must make 
the request in writing to the Adminis­

trator with a copy to the Regional 
Medicaid Director.

(b) Acknowledgement of request. 
Within 30 days of receiving a reconsid­
eration request und6r paragraph (a) of 
this section, the Administrator notifies 
the State agency by letter of the date, 
time, and place of a hearing and of the 
issues to be considered. (See subpart E 
for hearing procedures.)

(c) Judicial review. If a State agency 
is not satisfied with a prehearing deci­
sion, it may seek judicial review in the 
U.S. Court of Appeals for the circuit in 
which the State is located.

(d) Administrator determines related 
issues exist. If a State agency requests 
a prehearing on the disapproval of a 
proposed plan or plan amendment, the 
Administrator may also determine 
whether a related compliance issue 
exists. If it does, that issue may be in­
cluded in the hearing as described in 
§ 430.407.
§ 430.133 Procedures for reconsideration 

of a disapproved plan amendment not 
treated as a new plan.

(a) How to request. A State agency 
has 60 days from receipt of the 
Bureau Director’s written notice of 
disapproval to request a reconsider­
ation. The State agency shall make 
the request in writing to the Adminis­
trator with a copy to the Regional 
Medicaid Director.

(b) Acknowledgement of request. The 
Administrator acknowledges a State 
agency’s request for reconsideration 
promptly and in writing.

(c) Submittal of information. (1) 
The Administrator will promptly send 
the State agency a list of all material 
that is part of the record. The Admin­
istrator will also make this material 
available for the State agency’s inspec­
tion and copying.

(2) The Regional Medicaid Director 
and the State agency have 30 days 
from the date of the Administrator’s 
list to submit any additional support­
ing material to the Administrator and 
to each other. If the Regional Medic­
aid Director or the State agency sub­
mits additional material, the other 
party has 20 days from the transmittal 
date to respond in writing to the Ad­
ministrator.

(d) Right to conference. (1) At any­
time during the period allowed under 
paragraph (c) of this section, the State 
agency may request a conference with 
the Administrator «to discuss the 
issues.

(2) The State agency may have the 
conference transcribed at its own ex­
pense. Upon its request, the transcript 
becomes part of the record.

(e) What the record is. All materials 
considered in reaching a decision con­
stitute the record of a reconsideration. 
The record closes on the later of the 
following dates:
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(1) Expiration of the period allowed 

under paragraph (c) of this section;
(2) If there is a conference and the 

transcript becomes part of the record, 
upon the Administrator’s receipt of 
the transcript; or

(3) If there is a conference and the 
transcript does not become part of the 
record, 30 days after the conference.

(f) How the decision is issued. 
Within 60 days after the record is 
closed, the Administrator or the 
person designated to preside at the 
conference will send a written decision 
to the head of the State agency.

(g) Extension of time limits. Either 
the State agency or the Regional Med­
icaid Director may, for good cause, re­
quest an extension of the time limits 
in this section.

Subpart C— Awards and Payments to States

Awards and P ayments in  General

§ 430.200 When FFP may be claimed.
(a) General. A State agency may 

claim Federal funds for expenditures 
for medical services, training, and re­
lated administration under an ap­
proved State plan and other Federal 
requirements including prior approval 
of certain classes of expenditures as 
required, and conformity with an ap­
proved cost allocation plan.

(b) Reimbursement for survey and 
certification of long term care facili­
ties. Grants to States under this sub­
part do not cover reimbursement for 
survey and certification of skilled 
nursing and intermediate care facili­
ties for participation in Medicaid. Re­
imbursement for these activities will 
be made by HCFA directly to the 
State agencies responsible for estab­
lishing and maintaining health stand­
ards in these institutions.
§ 430.201 What the State agency is respon­

sible for.
The State agency is responsible for 

making available all documentation re­
quired by HCFA in the format speci­
fied to establish the allowability of its 
claims for FFP. (See §§ 430.230-430.232 
on deferrals and §§ 430.220-430.223 on 
disallowances.)
§ 430.202 Administration of grants.

(a) General. Unless otherwise indi­
cated, all grants made to States under 
this part are subject to the provisions 
of 45 CFR Part 74, Administration of 
Grants.

(b) Exception. Subparts G, Matching 
and Cost Sharing, and I, Financial Re­
porting Requirements, of part 74 do 
not apply to these grants.

S ubmission of Claims

§ 430.210 How grant awards are issued.
(a) Amount of grant The Bureau Di­

rector, subject to the availability of

Federal funds, issues a grant based on 
the estimated expenditures for each 
quarter. This estimate is reduced or in­
creased to the extent of any overpay­
ment or underpayment for any prior 
quarter for which adjustment has not 
already been made. Examples of ad­
justments which reduce or increase 
the grant award include:

(1) The difference between the esti­
mate for a quarter and the amount 
claimed by the State agency on the ex­
penditure statement for that quarter;

- (2) Amounts (including penalties and 
audit exceptions) which the Adminis­
trator disallows;

(3) Amounts which the Regional 
Medicaid Director defers;

(4) Amounts which the Regional 
Medicaid Director has deferred and 
the Administrator later finds allowa­
ble;

(5) Amounts of recoveries, refunds, 
and collections as determined by the 
Administrator; and

(6) Amounts which exceed statutory 
limitations.

(b) How State agency is notified. 
The Bureau Director issues to the 
State agency a grant award which 
shows the amount awarded for each 
quarter. Accompanying the grant 
award is a form showing the basis on 
which the grant was computed. The 
Bureau Director also notifies the State 
Central Information Reception 
Agency of the grant award in accord­
ance with section 201 of the Intergov­
ernmental Cooperation Act of 1968.

(c) How the grant is paid. The De­
partmental Federal Assistance Financ­
ing System (DFAFS) pays the grant. 
Payment procedures are governed by 
subpart K of 45 CFR Part 45, Treas­
ury Circular No. 1075, and the DFAFS 
Recipient Users Manual.
§ 430.211 How estimates are made.

(a) In accordance with HCFA 
instructions, at least 45 days before 
the beginning of the estimate quarter, 
a State agency shall submit to the 
Bureau Director, with a copy to the 
Regional Medicaid Director:

(1) Estimates of the total amount, 
and the Federal share, of expenditures 
for the program;

(2) A certification of the amount of 
State funds (and local funds, if appli­
cable) appropriated or made available 
for the estimated expenditures signed 
by:

(i) A fiscal officer of the State, if re­
quired by State law or regulations; or

(ii) The agency’s executive officer or 
designee; and

(3) If the funds certified as appropri­
ated or made available are insufficient 
to cover the State’s share of the esti­
mated expenditures, a statement of 
the source from which the balance will 
be derived and when.

(b) This estimate and any investiga­
tion that the Bureau Director finds 
necessary form the basis for making 
the grant award for that quarter.
§ 430.212 How expenditures are claimed.-

(a) What the quarterly statement of 
expenditures is. The quarterly state­
ment of expenditures is an accounting 
for expenditures made during the 
quarter by the State agency and the 
State agency’s claim for reimburse­
ment.

(b) How to sumit the statement. 
Within 30 days after the end of each 
calendar quarter, in accordance with 
HCFA instructions, the State agency 
shall submit to the Bureau Director, 
with a copy to the Regional Medicaid 
Director, a statement of expenditures 
for that quarter along with the neces­
sary supporting schedules.

(c) Rejection of statement If the 
quarterly statement of expenditures is 
based on estimates, it will be rejected. 
Indirect costs calculated under ap­
proved rates or in conformance with 
approved cost allocation plans are ac­
ceptable.
§ 430.213 How a grant award is computed.

(a) Amount of grant. The amount of 
each “quarterly estimate of expendi­
tures is:

(1) Increased or decreased by the 
amount by which the estimate for any 
prior quarter, as determined under 
§430.211, was greater or less than the 
amount which should have been paid 
for that quarter; and

(2) Decreased by the Federal share 
of the net amount of recoveries, re­
funds, or collections made by the 
State during any quarter.

Allowance and D isallowance of 
Claims

§ 430.220 Who can allow or disallow.
The Administrator has the authority 

to allow or disallow a paid or unpaid 
claim for FFP. As used in this subpart, 
the term “disallowance” does not in­
clude implementation of a decision to 
reduce or withhold FFP for lack of 
compliance or conformity. (See 
§§ 430.305-430.306 on compliance and 
conformity.)
§ 430.221 How a decision is made on a 

claim.
A State agency’s claim for FFP is al­

lowed or disallowed based on review 
and analysis of its quarterly statement 
of expenditures. In determining 
whether expenditures are allowable, 
either regional or cental office offi­
cials may conduct onsite reviews in­
volving examination of State agency 
accounting and operational records 
and discussions with State officials. 
(See subpart D on Federal Reviews.)
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§ 430.222 What happens when a claim is 
disallowed.

(a) General. A disallowance is a find­
ing by the Administrator that a claim 
by a State agency for FFP in expendi­
tures is not properly chargeable to the 
program. Because of statutory penal­
ties arid limitations, the Administrator 
may also disallow expenditures on 
claims which are properly chargeable 
to the program.

(b) How'State agency is notified. If 
any portion of the amount claimed on 
a quarterly statement of expenditures 
is disallowed, the Administrator’s 
notice to the State agency includes 
pertinent information on amounts, 
dates, and reasons for the disallow­
ance. The Administrator’s notice also 
indicates that the State agency may 
request reconsideration of the disal­
lowance as described in §430.223 of 
this subpart.

(c) How the State’s grant for a disal­
lowance is adjusted. When a State 
agency’s claim for FFP is disallowed, 
the Bureau Director will either amend 
the current grant or adjust the grant 
for the following quarter, subject to 
the provisions of §§ 430.240-430.243, to 
reduce the State’s grant authority by 
the amount of the disallowance. 
Where the disallowed amount was pre­
viously deferred, no further adjust­
ment will be made.
§ 430.223 How to appeal disallowance of a 

claim.
(a) How to request A State agency 

has 45 days from the postmark date of 
HCFA’s notice of disallowance to re­
quest reconsideration by the Depart­
mental Grant Appeals Board under 45 
CFR Part 16. The request shall be ad­
dressed to the Executive Secretary, 
Departmental Grant Appeals Board, 
with copies to the Bureau Director 
and the Regional Medicaid Director.

D eferral of Claims Payment

§ 430.230 What deferral is.
As used in this subpart, “deferral" 

means suspending the inclusion of a 
claim in the computation of a grant 
award pending the inspection and 
analysis of further information needed 
to establish the claim’s allowability for 
FFP.
§ 430.231 How deferral occurs.

(a) Basis for deferral. The Regional 
Medicaid Director can defer including 
a claim in the computation of a grant 
award (see § 430.210) if it is of ques­
tionable allowability.

(b) Notice to State agency. The Re­
gional Medicaid Director takes defer­
ral action within 60 days after receiv­
ing an acceptable quarterly statement 
of expenditures. Within 15 days of the 
deferral action, the Regional Medicaid 
Director sends the State agency writ­

ten notification identifying the type 
and amount of the claim and the 
reason for deferral. The notice also re­
quests the State agency to make avail­
able for inspection all materials that 
the Regional Medicaid Director con­
siders necessary to determine the 
allowability of the claim.

(c) How State agency responds. 
Within 60 days of the Regional Medic­
aid Director’s notice of deferral, the 
State agency makes any requested ma­
terials available to the Regional Office 
in readily reviewable form. If the 
State agency requests additional time 
to make materials available, the Re­
gional Medicaid Director will give an 
additional period of no more than 60 
days.
§ 430.232 How decision is made on a de­

ferred claim.
(a) Review of State agency materials. 

The Regional Medicaid Director will 
review all materials furnished under 
§430.231 and, within 30 days of their 
receipt, notify the State agency that it 
has 15 days from the date of this 
notice to make available revised or ad­
ditional materials. If the State agency 
does not make the required materials 
available in readily reviewable ' form, 
the Regional Medicaid Director will 
promptly recommend disallowance of 
the claim (see § 430.220).

(b) How action is taken on deferred 
claim. (1) Within 90 days after the 
State agency has made all required 
material available in acceptable form, 
the Regional Medicaid Director will 
provide the Administrator written 
findings and recommendations on the 
allowability of the claim. The Region­
al Medicaid Director will at the same 
time notify the State agency of the 
findings and recommendations when 
the recommendations are to disallow 
the State agency’s claim or any part of 
it.

(2) The State agency has 30 days 
from the date of the Regional Medic­
aid Director’s notice of findings and 
recommendations to disallow to 
submit in writing to the Administrator 
any new relevant evidence, documen­
tation, or arguments in support of the 
allowability of the deferred claim.

(3) Whether or not the State agency 
submits additional material, the Ad­
ministrator will notify the State 
agency in writing of the decision on 
the allowability of the deferred claim 
within 30 days after the State agency 
has made any new relevant evidence, 
documentation, arguments, or other 
material available, or upon expiration 
of the 30 day submission period.

(4) When the Regional Medicaid Di­
rector’s notice to the State agency is 
not issued within the 90 day period re­
quired by paragraph (bXl) of this sec­
tion, or the Administrator’s notice is 
not issued within the 30 day limit re­

quired by paragraph (b)(3) of this sec­
tion, the Bureau Director will include 
the amount of the claim in a grant 
award, subject to a later determina­
tion of allowability.

Installment R epayment of Federal 
Funds

§ 430.240 General.
(a) When Federal funds must be 

repaid. When a claim has been reim­
bursed and is later determined to be 
unallowable, the State agency must 
repay the unallowable amount.

(b) When the State agency may repay 
in installments. A State agency may 
repay in installments if:

(1) The total amount to be repaid 
exceeds 2Vz percent of the State agen­
cy’s share of annual expenditures in­
curred; and

(2) Before payment is otherwise due, 
the State agency notifies the Regional 
Medicaid Director in writing of its in­
tention to repay in installments.

(c) Exclusion of other installment re­
payments. For purposes of §§ 430.240- 
430.243, the amount of a repayment 
does not include any amount previous­
ly approved for installment repay­
ment.
§ 430.241 How to set the repayment sched­

ule.
(a) How many quarters the repay­

ment may cover. In order to determine 
the number of quarters over which re­
payment may be spread, the State 
agency computes this repayment as a 
percentage of the State agency’s share 
of annual Medicaid expenditures. 
Using that percentage, the maximum 
number of calendar quarters over 
which a State agency may spread re­
payment is:

Total repayment amount as Number of
percentage of State share of quarters to

annual Medicaid expenditures make
repayment

2.5 pet. or less...... .............................. ............. 1
Greater than 2.5, but not greater than 5 .......  2
Greater than 5, but not greater than 7.5.......  3
Greater than 7.5, but not greater than 10.....  4
Greater than 10, but not greater than 15........ 5
Greater than 15, but not greater than 20.... 6
Greater than 20, but not greater than 25.... 7
Greater than 25, but not greater than 30.... 8
Greater than 30, but not greater than 47.5.... 9
Greater than 47.5,. but not greater than 65.... 10
Greater than 65, but not greater than 82.5.... 11
Greater than 82.5, but not greater than 100.. 12
Greater than 100................................................  13 +

(b) How much must be repaid in an 
installment (1) Except for the final 
repayment, the installment due for 
each quarter in a repayment schedule 
shall not be less than the following 
percentages of the State agency’s 
share of annual medicaid expendi­
tures:

FEDERAL REGISTER, V O L  43, NO. 166— FRIDAY, AUGUST 25, 1978



PROPOSED RULES 38351

For each of the following Repayment
quarters installment

may not be
less than

these
percentages

1 t o 4 .................................................. ....... ........... 2.5
5 to 8 .................................................. ..................  5.0
9 plus................................................. ..................  17.5

(2) If the State agency pays higher 
percentages during the early quarters 
of its repayment schedule, it applies 
any "corresponding reduction in the 
minimum percentages first to the last 
repayment scheduled, then to the next 
to last, and so on.
§ 430.242 How to determine the State 

agency’s share of expenditures.
(a) General. A State agency’s share 

of annual expenditures is based on its 
most recently submitted quarterly 
State Agency statement of financial 
plan for medicaid. The State agency’s 
share is the sum of its shares for four 
quarters, beginning with the quarter 
in which the first repayment is due.

(b) Exception. If the State’s medic­
aid program has been terminated, the 
State agency’s share, based on its 
quarterly statements of expenditures, 
is the sum of its shares of allowable 
actual expenditures for the last four 
quarters preceding the date on which 
the program was terminated.
§ 430.243 How to make repayment.

(a) General The Bureau Director 
will deduct the repayment amount 
from each quarterly grant award in ac­
cordance with the repayment sched­
ule.

(b) Retroactive claims. If the Admin­
istrator has allowed a State agency’s 
retroactive claim for FFP, the Bureau 
Director will offset the amount of that 
claim against any amounts to be 
repaid by the State agency in install­
ments under the medicaid program. 
(For purposes of this section, a retro­
active claim is one applicable to any 
period ending 12 months or more prior 
to the beginning of the quarter in 
which Federal funds are to be paid). 
Under this provision, a State agency 
may:

(1) Suspend repayments until the 
retroactive claim has been offset; or

(2) Continue repayments until the 
reduced amount of its debt (remaining 
after the offset) has been paid in full.

(c) When interest is charged on re­
payments. HCFA will not charge inter­
est on repayments unless required by 
court order.

Subpart D— Federal Program and Financial 
- Review« and Audit*

F ed er a l  R e v ie w s  a n d  A u d it s  i n  
G e n e r a l

§ 430.300 What Federal reviews and audits 
are.

(a) Reviews. As used in this subpart 
D, a Federal review is any type of 
review necessary to determine wheth­
er a State plan continues to be approv- 
able and whether State agency oper­
ations and claims for FFP are proper 
under Federal requirements and the 
approved State plan. A review may 
cover any aspect of the medicaid pro­
gram.

(b) Audits. As used in this subpart D 
an audit is any type of audit necessary 
to determine whether State agency op­
erations and claims for FFP are 
proper under Federal requirements 
and the approved State plan. An audit 
may cover any aspect of the medicaid 
program. The term “audit” includes, 
but is not limited to, audits by the 
General Accounting Office and the 
HEW Audit Agency.
§ 430.301 Types and effects of reviews and 

audits.
(a) Types. The types of Federal re­

views and audits most often conducted 
are:

(1) Program and financial reviews as 
described in §§ 430.305—430.306; and

(2) HEW Audit Agency audits as de­
scribed in § 430.310.

(b) Effects. Any review or audit may 
result in a disallowance or in formal 
compliance or conformity action.

P r o g r a m  a n d  F in a n c ia l  R e v ie w s

§430.305 Program and financial reviews 
in general.

(a) Responsibility for review. The 
Regional Medicaid Director will con­
duct program and financial reviews at 
whatever times he or she considers ap­
propriate. In doing so, the Regional 
Medicaid Director may make use of 
any procedures (including onsite 
review) or specialized assistance 
needed.

(b) Purpose of review. The purpose 
of a program or financial review is to 
determine the nature and scope of a 
State’s medicaid program in relation 
to Federal requirements. Program and 
financial reviews include:

(1) Determining the allowability of 
claims;

(2) Evaluating a program’s quality 
and the State agency’s need for tech­
nical assistance;

(3) Determining whether a State 
plan conforms with Federal require­
ments. (A question of conformity may 
arise when a State agency fails to 
submit an approvable plan amend­
ment to implement a new Federal re­
quirement; when previously approved

plan material no longer meets Federal 
requirements; or when plan material 
has been approved in error); and

(4) Determining whether the State’s 
operating practices are in substantial 
compliance with the approved State 
plan and with Federal requirements.

(c) Review findings. HCFA will make 
all review findings available in writing 
to the State agency so that it can cor­
rect any unacceptable policy or prac­
tice. If a review results in disallowance 
of a claim, the procedures in 
§§ 430.222-430.223 will apply.
§ 430.306 Issues of compliance or con­

formity after review.
(a) Regional Medicaid Director tries 

to resolve. If the Regional Medicaid 
Director believes there is a compliance 
or conformity issue, he or she will try 
to obtain needed changes in the State 
agency’s operating practice or the 
State plan.

(b) Issue not resolved. If the State 
agency does not make the change nec­
essary to bring about compliance or 
conformity:

(1) The Regional Medicaid Director 
will recommend that the Bureau Di­
rector begin formal action;

(2) If the Bureau Director agrees 
that there is an issue of compliance or 
conformity, he or she will notify the 
State agency and give it an opportuni­
ty for a hearing under •subpart E.

H E W  A u d it  A g e n c y  R e v ie w s  a n d  
A u d it s

§ 430.310 What the HEW Audit Agency 
does.

The HEW Audit Agency (Audit 
Agency) in the HEW Inspector Gener­
al’s Office conducts both routine and 
special reviews and audits. These are 
to assure that Federal funds are being 
spent properly and prudently.
§ 430.311 Audit Agency reports.

Upon completion of an audit or 
other review, the Audit Agency re­
leases its final report. The report con­
tains the Audit Agency’s findings on 
the practices reviewed and the allowa­
bility of expenditures audited.
§ 430.312. Action after Audit Agency 

review.
When the Audit Agency questions a 

claim, the Administrator may disallow 
FFP and notify the State agency ac­
cordingly. When the Audit Agency 
finds problems of compliance, the 
Bureau Director decides whether to 
take formal compliance action and no­
tifies the State agency accordingly.
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Subpart E— Hearing Procedures for State 
Agencies

G eneral

§430.400 Scope.
(a) General. The act requires that a 

State agency be given an opportunity 
for a hearing on certain matters. Hear­
ing procedures described in this sub­
part apply to:

(1) Reconsideration of a disapproved 
State plan or plan amendment that is 
treated as a new plan; and

(2) Notification of formal compli­
ance or conformity action.

(b) Negotiations. Nothing in this 
subpart limits negotiations between 
the Department and the State agency.
§ 430.401 General rules.

(a) How to get records. All papers 
filed in connection with a hearing are 
available for inspection and copying in 
the office of the HCFA hearing clerk. 
Individuals should direct inquiries to 
the Central Information Center, De­
partment of Health, Education, and 
Welfare, 200 Independence Avenue 
SW., Washington, D.C. 20201.

(b) How to file and serve papers. 
Anyone who wishes to submit papers 
for the docket shall file with the 
HCFA hearing clerk an original and 
two copies, but only originals of exhib­
its and testimony transcripts. Anyone 
who wishes papers to be part of the 
record shall also serve copies on all 
parties by personal delivery or by mail. 
Service on a party’s designated attor­
ney is the same as service on the 
party.

(c) When rules are suspended. The 
Administrator or the presiding officer 
may, after notifying all parties, 
modify or waive any rule in §§ 430.401- 
430.421 if he or she decides the action 
is equitable and will not unduly preju­
dice the rights of any party.

Arrangements for Hearings

§ 430.405 How to request hearing.
A State agency has 60 days from re­

ceipt of HCFA’s written notice of 
State plan disapproval or intended 
compliance or conformity action to re­
quest a formal hearing. The State 
agency makes its request in writing to 
the Administrator with'a copy to the 
Regional Medicaid Director.
§ 430.406 How request is acknowledged.

(a) Notice of hearing. Within 30 days 
of receiving a hearing request, the Ad- 
ministrator will notify the State 
agency in writing of the date, time, 
and place of the hearing and of the 
issues to be considered. The Adminis­
trator will also publish the hearing 
notice in the F ederal R egister.

(b) When the hearing must be set. 
The date set for a hearing will be at 
least 20, but not more than 60, days

from the date the State agency re­
ceives the hearing notice. However, 
the State agency and the Administra­
tor may agree in writing to a different 
date.
§ 430.407 What the hearing issues are.

(a) General. The issues at a hearing 
are those included in the notice to the 
State agency described in § 430.405.

(b) How the Administrator may add 
issues. At least 20 days before a sched­
uled hearing, the Administrator will 
notify the State agency by letter of 
any additional issues to be considered. 
The Administrator will also publish 
this notice in the Federal R egister. If 
the State agency does not receive its 
notice in the required time, any party 
may request the Administrator to 
postpone the hearing. If a request is 
made, the Administrator will set a new 
hearing date that is at least 20, but 
not more than 60, days from the date 
the State agency receives the hearing 
notice.

(c) How actions by the State agency 
may cause the Administrator to add, 
modify, or remove issues. The Admin­
istrator may add, modify or remove 
issues if, for example, the State 
agency:

(1) changes its practices to comply 
with Federal requirements and its 
State plan; or

(2) conforms its State plan to Feder­
al requirements and pertinent court 
decisions. -

(d) What happens when State action 
causes the Administrator to add, 
modify, or remove issues.

(1) If the Administrator specifies 
new or modified issues, the hearing 
will proceed on these issues.

(2) (i) If the Administrator removes 
an issue, the hearing will proceed on 
the remaining issues. If the Adminis­
trator removes all the issues, he or she 
will terminate the hearing proceed­
ings. The Administrator may termi­
nate hearing proceedings or remove 
issues before, during, or after the 
hearing.

(ii) Before removing any issue the 
Administrator will notify all parties 
other than the State of the issue. This 
•notice contains the reasons for remov­
ing the issue. Within 20 days of the 
date of this notice the parties may 
submit comments in writing on the 
merits of the proposed removal. The 
Administrator will consider these com­
ments and they become a part of the 
record.
§ 430.408 What the purpose of a hearing 

is.
The purpose of the hearing is to re­

ceive factual evidence, including 
expert opinion testimony, related to 
the issue. The presiding officer will 
not allow argument as evidence. How­

ever, he or she may allow argument in 
statements, memoranda, or briefs.
§ 430.409 Who presides.

The presiding officer a t a hearing is 
the Administrator or a person he or 
she appoints. If the Administrator ap­
points a presiding officer, the Adminis­
trator will send copies of the appoint­
ment notice to all parties.
§ 430.410 How to be a party or an amicus 

curiae to a  hearing.
(a) HEW and State agency. HEW 

and the State agency are parties to a 
hearing without having to request par­
ticipation.

(b) Other parties or amici curiae. 
Any individual or group wishing to be 
a party or amicus curiae to a hearing 
must file a petition with the HGFA 
hearing clerk no more than 15 days 
following publication of the hearing 
notice in the Federal R egister. A peti­
tioner who wishes to be a party must 
also provide a copy of the petition to 
each party of record at that time.

(c) What must be in a petition. The 
petition must state concisely:

(1) The petitioner’s interest in the 
proceedings;

(2) Who will appear for the petition­
er;

(3) the issue on which the petitioner 
wishes to participate; and

(4) Whether the petitioner intehds 
to present witnesses, if the petitioner 
wishes to be a party.

(d) What happens to a petition. (1) 
the presiding officer will determine 
promptly whether each petitioner has 
the necessary interest in the proceed­
ings and permit or deny the petition 
accordingly and in writing. Before 
making this determination the presid­
ing officer will allow any party to file 
comments on the petition to be a 
party. Any party wishing to file com­
ments must do so within 5 days of re­
ceiving the petition. If the presiding 
officer denies the petition, he or she 
will state the reasons.

(2) The presiding officer may decide 
that individuals or groups, who have 
become parties on petition, have 
common interests. He or she may then 
request that they designate a single 
representative or may recognize one or 
more of the parties to represent all of 
them.

(e) What rights parties have. Any 
party mayr

(1) Appear by counsel or other au­
thorized representative in all hearing 
proceedings;

(2) Participate in any prehearing 
conference held by the presiding offi­
cer;

(3) Stipulate facts that, if uncontest­
ed, will become part of the record;

(4) Make opening statements;
(5) Present relevant evidence;
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(6) Present witnesses who must be ' 
available for cross-examination by 
other parties;

(7) Present oral arguments at the 
hearing; and

(8) Submit written briefs, proposed 
findings of fact, and proposed conclu­
sions of law, after the hearing.

(f) What rights amici curiae have. 
Any amicus curiae may:

(1) Present an oral statement at the 
hearing at the point in the proceed­
ings specified by the presiding officer;

(2) Submit a written statement of 
position to the presiding officer before 
the hearing begins;

(3) Submit a brief or written state­
ment at the same time as the parties 
submit briefs.

If an amicus curiae submits a writ­
ten statement or brief, he or she shall 
serve a copy on each party.

Conduct of Hearing

§ 430.415 Authority of presiding officer.
(a) General. It is the duty of the pre­

siding officer to conduct a fair hear­
ing, avoid delay, maintain order, and 
make a record of the proceedings. He 
or she has authority to carry out these 
duties. This includes the authority to:

(1) Regulate the course of the hear­
ing:

(2) Regulate the participation and 
conduct of parties, amici curiae, and 
others at the hearing.

(3) Rule on procedural matters and, 
if necessary, issue protective orders or 
other relief to a party against whom 
discovery is sought;
,(4) Take any action authorized by 

the rules in this subpart or in confor­
mance with 5 U.S.C. 551-559;

(5) Make a final decision, if the Ad­
ministrator is the presiding officer;

(6) Administer oaths and affirma­
tions;

(7) Examine witnesses; and
(8) Receive or exclude evidence, or 

rule on or limit evidence or discovery.
(b) What the presiding officer cannot 

do. The presiding officer does not have 
the authority to compel by subpena 
the production of witnesses, papers, or 
other evidence. 000

(c) When the presiding officer’s au­
thority is limited. If the presiding offi­
cer is not the Administrator, he or she 
does not have the authority to:

(1) Make a final decision, but shall 
certify the entire record to the Admin­
istrator, including recommended find­
ings and decisions;

(2) Recommend reduction or with­
holding of FFP in matters of compli­
ance and conformity.
§ 430.416 Discovery.

Any party has the right to conduct 
discovery against other parties. These

discovery proceedings are subject to 
rules 26-37, Federal Rules of Civil Pro­
cedure. The presiding officer shall 
promptly rule on any written objec­
tion to discovery and may restrict or 
control discovery so as to prevent 
undue delay in the hearing. If any 
party fails to respond to discovery pro­
cedures, the presiding officer may 
issue any order and impose any sanc­
tion (other than contempt orders) au­
thorized by rule 37 of the Federal 
Rules of Civil Procedure.
§ 430.417 How evidence is handled.

(a) Testimony. Witnesses, under 
oath or affirmation, give oral testimo­
ny at a hearing. All witnesses must be 
available at the hearing for cross-ex­
amination by all parties.

(b) Rules of evidence. Technical 
rules of evidence do not apply to hear­
ings described in this subpart. The 
presiding officer applies whatever 
rules or principles are necessary to 
assure disclosure of the most credible 
evidence available and to subject testi­
mony to cross-examination. Cross-ex­
amination may be on any material 
matter regardless of the scope of 
direct examination.
§ 430.418 What happens to unsponsored 

written material.
Letters and other written material 

regarding matters at issue, when not 
submitted specifically on behalf of one 
of the parties, become part of the cor­
respondence section of the docket. 
This material is not part of the evi­
dence or the record.
§ 430.419 What the record is.

(a) Official transcript. HEW desig­
nates the official reporter for a hear­
ing. The HCFA hearing clerk has the 
official transcript of testimony, as well 
as any other materials submitted with 
the official transcript. The parties and 
the public may obtain transcripts of 
testimony from the official reporter at 
rates which do not exceed a maximum 
fixed by contract between the reporter 
and HEW. Upon notice to all parties, 
the presiding officer may authorize 
corrections to the transcript which in­
volve matters of substance.

(b) Record. The record for the hear­
ing decision consists Of the transcript 
of testimony, exhibits, and all papers 
and requests filed in the proceedings 
except for the correspondence section 
of the docket. The record includes rul­
ings and any decisions.

After the Hearing

§ 430.420 Poethearing briefs.
The presiding -officer shall fix the 

time for filing posthearing briefs.

These may contain proposed findings 
of fact and conclusions of law. The 
presiding officer may permit filing of 
reply briefs.
§ 430.421 Decisions.

(a) When the Administrator is pre­
siding officer. If the Administrator ap­
points a presiding officer:

(1) After the time for filing posth­
earing or reply briefs has expired, the 
presiding officer shall certify the 
entire record including his or her rec­
ommended findings and proposed deci­
sion to the Administrator.

(2) The Administrator will provide 
copies of the recommended findings 
and proposed decisions to all parties 
and amici curiae. Within 20 days, a 
party may file with the Administrator 
exceptions to the recommended find­
ings and proposed decision. The party 
must file a supporting brief or state­
ment with the exceptions.

(3) The Administrator will review 
the presiding officer’s recommended 
findings and proposed decision and, 
within 60 days of receiving them, issue 
a final decision. The Administrator 
will provide copies of that decision to 
all parties and amici curiae.

(c) When the decision involves non­
conformity or noncompliance. When 
the Administrator decides, after a 
formal hearing, that nonconformity or 
substantial noncompliance exists, the 
final decision will state whether fur­
ther payments to the State agency will 
be withheld entirely or will be limited 
to categories not affected.

§ 430.422 When a decision involving non­
conformity or noncompliance becomes 
effective.

The Administrator’s decision will 
specify the effective date for any with­
holding of Federal payments because 
of nonconformity or substantial non- 
compliance. This effective date cannot 
be earlier than the date of the Admin­
istrator’s decision or later than the 
first day of the next calendar quarter.
(Sec. 1102 of the Social Security Act; 49 
Stat. 647 (42 U.S.C. 1302).)
(Catalog of Federal Domestic Assistance 
Program No. 13.714, Medical Assistance Pro­
gram.)

Dated: June 12, 1978.
W illiam D. F ullerton, 

Acting Administrator, Health Care 
Financing Administration.

Approved: August 19, 1978.

Hale Champion,
Acting Secretary.

[FR Doc. 78-23944 Filed 8-24-78; 8:45 am]
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