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ing the réévaluation of alternatives 
(Step 6). The bureau should work the 
key parts of the WRC Guidelines into 
their NEPA process so that floodplain 
and wetland considerations remain 
predecisional. Then a proposed state
ment of findings can be included in a 
final environmental statement or neg
ative declaration.

1.10 Intra-Departmental Conflict 
Resolution. When two or more bu
reaus of the Department hold conflict
ing views on a particular project the 
following mechanism will be followed 
to achieve a satisfactory solution.

A. Meeting between field-level offi
cials of the bureaus involved to resolve 
the matter or to clarify their differ
ences.

B. If not resolved, meeting with the 
Regional Environmental Officer 
(REO) and regional officials of the in
volved bureaus to find a solution or 
refer to higher authority.

C. If referred to a higher level, each 
involved bureau and the REO will pre
pare and forward to headquarters a 
complete case report which provides

background, analysis, acceptable alter
native positions, conclusions, and rec
ommendations. All supporting materi
al (maps, associated reports, position 
papers, etc.) will accompany the case 
report. If the supporting materials are 
too voluminous, they should be sum
marized in the case report and made 
available to higher authority upon re
quest.

D. If the opposing views are upheld 
within a program area under one As
sistant Secretary, that Assistant Secre
tary will review the issue, document 
his/her findings, and decide the issue.

E. If the opposing views are held be
tween two or more Assistant Secretar
ies, each Assistant Secretary will 
review the case report(s) under his/ 
her jurisdiction and forward them 
with his/her findings and recommen
dations to the AS/PBA.

P. The AS/PBA will mediate any dis
puted issue forwarded, or refer it to 
the Secretary in those few instances 
where the Secretary’s personal deci
sion may be necessary.

[FR Doc. 78-15949 Filed 6-8-78; 8:45 am]
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[3410-01]
DEPARTMENT O F AGRICULTURE

O f f i c e  p f  t h e  S e c r e t a r y

P R O C E D U R E S  F O R  C O M P L Y I N G  W IT H  E X E C U 

T IV E  O R D E R  1 1 9 8 8  O N  F L O O D P L A I N  M A N 

A G E M E N T  A N D  E X E C U T IV E  O R D E R  1 1 9 9 0  

O N  P R O T E C T I O N  O F  W E T L A N D S

P r o p o s e d  P o l i c y

In May of 1977 President Carter 
issued Executive Order 11988, Flood- 
plain Management, and Executive 
Order 11990, Protection of Wetlands.

Agencies of the Department of Agri
culture are developing policies and 
procedures for complying with the 
provisions of the two. Executive 
Orders.

The Department of Agriculture 
hereby gives notice of its proposed 
policy for compliance with the two Ex
ecutive Orders.
Subject: D epartment of A griculture 

Interim  P rocedures for Complying  
W it h  Executive O rder 11988 on 
F loodplain M anagement and Execu 
tive  O rder 11990 on P rotection of 
W etlands

to : agency heads—ses, sea, rea, fs,
FMHA, ASCS, AND ESCS

Two Executive Orders were issued in 
May of 1977 as important components 
of the President’s message on the envi
ronment. These Executive Orders re
quire all executive agencies to avoid 
disrupting wetlands or floodplains 
wherever there is a practicable alter
native in delivering their programs 
and to minimize any environmental 
harm that might be caused by federal 
actions where there exists no practica
ble alternative. The Orders require ex
ecutive agencies to establish proce
dures for compliance. Specifically, ex
ecutive agencies are required to issue 
or amend existing program regulations 
and procedures within one year. Agen
cies are also required to incorporate 
the provisions of the Executive Orders 
into agency planning and decisionmak
ing procedures to ensure that consid
eration for wetlands and floodplains 
will be part of existing programs and 
will not cause unnecessary duplication 
or delay in government operations.
Directives

In complying with the provisions of 
Executive Order 11988 on Floodplain 
Management and Executive Order 
11990 on Protection of Wetlands, the 
Department and its several agencies 
will take the following actions.

1. The Department will strengthen 
its advocacy for protection of wetlands 
from nonessential conversion to other 
uses and its advocacy of actions that 
reduce risk from flood loss, minimize

the impacts of floods on hunaan 
safety, health, and welfare, and which 
restore and preserve the natural and 
beneficial functions and values of 
floodplains. This will be accomplished 
by including wetlands and floodplains 
in the Department’s Land Use Policy 
Membrandum (Secretary’s Memoran
dum No. 1827 and Supplement No. 1 
thereto) which is currently being re
vised.

2. Each agency having programs 
that may cause conversions of wet
lands or which might enable others to 
convert wetlands to altenative uses, or 
that may cause construction or enable 
others to construct encroachments on 
floodplains or that may directly affect 
wetlands or floodplains are directed to 
review such programs and relevant ad
ministrative rules and regulations and 
to make such changes as are necessary 
to comply with Executive Orders 
11988 and 11990.

3. Agencies having programs that 
may indirectly affect floodplains or 
wetlands by influencing decisions 
made by local and State government 
officials, planning and development 
organizations or agencies, or individual 
firms and landholders are directed to 
give increased attention to:

Generating and disseminating 
knowledge and providing technical as
sistance in the application of knowl
edge that may be useful to local and 
State officials, planning and develop
ment groups or agencies, or individual 
f i r m s  and landholders in understand
ing the natural and beneficial func
tions and values of wetlands and flood- 
plains and in preserving and utilizing 
such lands.

Assisting State and local governing 
officials, planning and development 
groups or agencies, and individual 
firms and landholders to identify and 
study the feasibilities of, and to imple
ment, alternatives to converting wet
lands or encroaching on floodplains to 
meet local development needs.

4. All agencies of the Department 
are directed to identify, define, speci
fy, and propose remedies for any legal, 
legislative, or other constraints that 
limit the agency’s capacity to comply 
fully with the provisions of these Ex
ecutive Orders.

5. The Department of Agriculture 
Land Use Committee, created under 
the provisions of Secretary’s Memo
randum No. 1807, Revised, will provide 
inter-agency leadership for bringing 
the Department into compliance with 
Executive Orders 11988 and 11990 and 
will be responsible for monitoring the 
Department’s progress toward imple
menting these Executive Orders.

M . R upert Cutler, 
Assistant Secretary 

of Agriculture.
June 7,1978.

D epartment of A griculture Individu
al A gency P rocedures for Com ply
ing w it h  Executive  O rders 11988 
and 11990

SOIL CONSERVATION SERVICE (SCS)

In response to Executive Orders 
11988 and 11990, Floodplain Manage
ment and Protection of Wetlands, re
spectively, SCS will take the following 
actions:

(1) Publish SCS policy on the pro
tection of wetlands in all programs ad
ministered by this agency. This final 
rule is to be published as Title 7; 
Chapter VI; Subchapter F, Support 
Activities; Part 656; Compliance with 
NEPA; Subpart B. Related Environ
mental Concerns; paragraph 650.26.

(2) Publish SCS policy on floodplain 
management in all programs adminis
tered by this agency. This proposed 
rule will be published for rulemaking 
as Title 7; Chapter VI; Subchapter F; 
Support Activities; Part 650» Compli
ance with NEPA; Subpart B, Related 
Environmental Concerns; paragraph 
650.25.

(3) SCS policy on floodplain manage
ment (7 CFR 650.25) will be reviewed 
with the Council on Environmental 
Quality; Department of Housing and 
Urban Development’s Federal Insur
ance Administration; and the staff of 
the Water Resources Council during 
the review period of the proposed rule, 
as directed in section 4(d) of the Ex
ecutive Order.

(4) SCS is in the process of updating 
and revising existing handbooks, inter
nal guides, and other procedural docu
ments to address the two Executive 
Orders in greater detail than the gen
eral policy statements published as 
SCS rules.
RURAL ELECTRIFICATION ADMINISTRATION 

(REA)

The REA is drafting and will issue 
rules under REA Bulletin 20-21:320-21 
for loan, loan guarantee, or other fi
nancial assistance applicants that will 
ensure that Department’s electric and 
telephone cooperatives programs are 
in compliance with the provisions of 
Executive Orders 11988 and 11990. 
These rules will require applicants to 
avoid locating projects in floodplains 
or on wetlands where a practicable al
ternative exists or to utilize all practi
cable measures to ameliorate any 
minor adverse effects on floodplains or 
wetlands where no practicable alterna
tive exists. The rules will also require 
that facilities constructed in flood- 
plains will be designed and construct
ed so that occurrences of floods of less 
magnitude than that which may be ex
pected every 500 years will not result 
in the loss of service to vital emergen
cy and lifesaving facilities. Definitions 
of, and procedures for, identifying
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floodplains and wetlands and for mini
mizing adverse impacts from projects 
that must be located thereon will be 
included.

ECONOMICS STATISTICS AND 
COOPERATIVES SERVICE (ESCS)

The Economics, Statistics and Co
operatives Service performs work 
under four major activities: (1) Eco
nomic analysis and research, (2) crop 
and livestock estimates, (3) statistical 
research and service, and (4) research 
and technical assistance for agricultur
al cooperatives. The Service also con
ducts many projects at the request of 
other agencies.

Activities covered by the two Execu
tive Orders are: “ * * * (1) acquiring, 
managing, and disposing of Federal 
lands and facilities; (2) providing Fed
erally undertaken, financed, or assist
ed construction and improvements; (3) 
conducting Federal activities and pro
grams affecting land use, including, 
but not limited to, water and related 
land resources planning, regulating, 
and licensing activities.”

Given the nature of our program we 
do believe that we are within the scope 
of actions covered by the Executive 
Orders. Our Natural Resource Eco
nomics Division has water and related 
land resources planning assistance (as 
opposed to planning) functions and in 
that context would be covered by the 
procedures of the Soil Conservation 
Service. We have in the past conduct
ed, at SCS request, research on flood- 
plain management. We will continue 
to serve on the Wetlands Task Force 
and to provide assistance in floodplain 
management and wetland protection 
as requested by the agencies of the 
Department.
FARMERS HOME ADMINISTRATION (FMHA)

FmHA has taken the following ac
tions in response to Executive Orders 
11988 and 11990, Floodplain Manage
ment and Protection of Wetlands.

Proposed procedures have been writ
ten which will affect all FmHA pro
grams or operations. The numbers of 
these procedures will be 1901-M, 
Floodplain Management and 1940-Q, 
Protection of Wetlands. Both of the 
drafts of these procedures have been 
circulated for prior review by all of the 
Assistant Administrators and are now 
in the Office of the General Counsel 
for legal review. Immediately after we 
have obtained this legal review, we 
propose to have both of these two 
instructions reviewed with the Council 
on Environmental Quality, the De
partment of Housing and Rural Devel
opment, Federal Insurance Adminis
tration, and the Water Resource 
Council during the review period of 
the proposed rule.

The proposed changes will allow 
FmHA to take responsible action to

comply with the provisions of Execu
tive Orders 11988 and 11990.

FOREST SERVICE (FS)

The principal mechanisms for Forest 
Service implementation of E.O. 11990 
and E.O. 11988 are: (1) Rules devel
oped in response to the National 
Forest Management Act, (2) specific 
reference to E.O. requirements in re
vised NEPA procedures, and (3) specif
ic direction in appropriate sections of 
the Forest Service Manual.

Two new subchapters will be added 
to the 2500 Section of the Forest Serv
ice Manual to cover Floodplain Man
agement Evaluations and Protection 
of Wetlands. These subchapters will 
include specific objectives, policies and 
responsibilities, and general direction 
for complying with E.O. requirements. 
In addition to these new subchapters, 
revisions in specific direction are being 
made to: FSM 5430.3, 5431.7, and 
5435.23 covering exchanges involving 
lands in floodplains; FSM 2703 cover
ing land uses authorized by the Forest 
Service; FSM 7503.6 adding wetlands 
protection requirements to existing 
flood-loss reduction requirements in 
7503.5 covering water storage -and 
transmission facilities, federal build
ings, structures, roads and other facili
ties; FSM 7706.1 covering transporta
tion facilities; FSM 7114.1, 7114.11, 
and 7114.12 covering federal buildings, 
structures, roads and other facilities, 
and surplus real property, existing fa
cilities and new facilities; FSM 7114.13 
covering sources of flood hazard infor
mation; FSM 1930.3 covering funding 
requests for proposed projects located 
in floodplain or wetlands; and, FSM 
2513, covering the documentation and 
conspicuous delineation of past and 
probable flood heights.
SCIENCE AND EDUCATION ADMINISTRATION 

(SEA)
SEA programs may have indirect im

pacts on efforts to protect wetlands 
and on the management of flood- 
plains. SEA’s program responsibilities 
include the generation and dissemina
tion of knowledge that may be useful 
in understanding the natural and 
beneficial functions and values of wet
lands and floodplains and in protect
ing and utilizing such lands. SEA also 
provides assistance to State and local 
governing officials, planning and de
velopment organizations and agencies, 
and individual firms and landholders 
to identify needs and study the feasi
bilities of alternatives to converting 
wetlands or encroaching on flood- 
plains in meeting those individual and 
community needs.

SEA does not make decisions that 
are binding on local and State govern
ing officials, planning and develop
ment agencies or organizations, or in
dividual firms or landholders. SEA 
generates and provides the latest and 
best scientific and technical knowledge

available in advising and assisting 
these people in their making of rea
sonable and rational decisions.

SEA will increase its emphasis, con
sistent with budget and staffing limi
tations, on its Natural Resources and 
Rural Development Research and Ex
tension programs. These are the pro
grams through which Federal Re
search, Cooperative Research, and Ex
tension can influence the decisions 
made by landholders, planners, devel
opers, and State and local governing 
officials in such manner as to avoid 
erosion and thereby minimize sedi
mentation in wetlands and preserve 
floodplains and to utilize these lands 
to meet local needs in ways that do 
not destroy the natural and beneficial 
functions and values.

AGRICULTURAL STABILIZATION AND 
CONSERVATION SERVICE (ASCS)

It will be the policy of ASCS to carry 
out the intent of its various commod
ity, conservation and related land use 
programs in harmony with the intent 
of the executives orders (E.O.’s) and 
any subsequent guidelines for imple
menting them.

Specifically, with respect to wet
lands, the agency has and will contin
ue to emphasize:

(1) Establishing measures to improve 
water quality, offering practices to 
conserve soil, water resources, and es
tablishing wildlife habitat, etc.;

(2) Prohibiting cost-sharing assist
ance for draining wetlands types 3 
through 20;

(3) Encouraging ASCS county com
mittees (COC’s) to preserve wetlands 
types 1 and 2 where they are adjacent 
to the above type wetlands; and

(4) The prohibition of cost-sharing 
for the construction of levees and 
dikes and will continue to prohibit the 
rehabilitation of the same under the 
emergency conservation measures pro
gram (ECM).

Further, with regards to the flood- 
plain management in floodplains 
areas, the agency will issue regulations 
which will provide:

(1) That on-going farming not be 
considered development for purposes 
of the proposed regulations:

(2) When commodity program assist
ance is requested which would bring 
new land into agricultural production 
other than by normal farming, ASCS 
will inform the landuser of the haz
ards and discourage development 
unless the COC determines that the 
development will not be detrimental to 
the environmental quality;

(3) When conservation assistance is 
requested, ASCS may approve the as
sistance unless the COC determines 
that the development is environmen
tally detrimental. In which ease, it 
may be disapproved or forwarded to 
the responsible technical agency for 
possible design modification; and
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(4) That assistance requested on 
storage structures not be approved, 
unless the COC determines that no 
practical alternative exists and the 
landuser will effect practical modifica
tions to minimize potential harm in 
the event of flood. Further, the 
agency will:

(1) Provide that all environmental 
assessments (EA’s) and environmental 
impact statements (EIS’s) prepared on 
agency programs will consider 
impact(s) of those programs on flood- 
plains.

(2) Provide for public review of any 
assistance provided in floodplains 
where the COC determines that the 
proposed action is detrimental to the 
environment.

(3) Comply with the E.O.’s, through 
regulations and handbooks of its ad
ministered programs.

[FR Doc. 78-16167 Filed 6-8-78; 8:45 am]
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The following procedures have been 
established pursuant to the Nuclear 
Non-Proliferation Act of 1978 (Pub. L. 
95-242). These procedures establish re
quirements solely applicable to agen
cies of the United States rather than 
individuals. Accordingly, they are not 
rules within the meaning of the Ad
ministrative Procedure Act. Any com
ments on these procedures should be 
directed to the appropriate responsible 
official listed in section 2 of Part A.

Dated: June 1, 1978.
Louis V. Nosenzo, 

Deputy Assistant Secretary of 
State for Nuclear Energy and 
Energy Technology Affairs, 
Bureau of Oceans and Interna
tional Environmental and Sci
entific Affairs.

D onald M. K err, 
Acting Assistant Secretary of 

Energy for Defense Programs.
Nelson P. S ievering, Jr., 

Deputy Assistant Secretary of 
Energy for International Pro
grams.

Stanley J. M arcuss, 
Deputy Assistant Secretary of 

Commerce for Trade Regula
tion.

P art A. G eneral P rovisions

SECTION 1. AUTHORITY AND SCOPE

a. The procedures herein are estab
lished by:

(i) The Department of Energy pur
suant to sections 54, 57b(2), 64, 
lllb (l) , and 131 of the Atomic Energy 
Act of 1954, as amended, hereinafter 
referred to as “the Atomic Energy 
Act.”

(ii) The Department of State pursu
ant to section 126a(l) of the Atomic 
Energy Act;

(iii) The Department of Commerce 
pursuant to section 309(c) of the Nu
clear Non-Proliferation Act of 1978, 
hereinafter referred to as “the Act” , 
and the general policies and proce
dures set forth in the Export Adminis
tration Act of 1969, as amended.

b. These procedures apply to agency 
activities with respect to the matters 
dealt with by sections 54, 57b(2), 64, 
109, lllb (l) , 126a and 131 of the 
Atomic Energy Act and sections 309(c) 
and 402(a) of the Act, and the Export 
Administration Act of 1969, as amend
ed.

NOTICES

c. These procedures have been 
agreed to by the Secretaries of State, 
Energy, Defense, and Commerce, the 
Director of the Arms Control and Dis
armament Agency, and the Nuclear 
Regulatory Commission, or by the au
thorized designee acting oh behalf of 
any of the foregoing.

SECTION 2. RESPONSIBLE OFFICIALS

a. Department of State, Washington, 
D.C. 20520—The Deputy Assistant 
Secretary for Nuclear Energy and 
Energy Technology Affairs in the 
Bureau of Oceans and International 
Environmental and Scientific Affairs.

b. Department of Energy, Washing
ton, D.C. 20545—For sections 57b and 
126a of the Atomic Energy Act and 
section 309(c) of the Act, the Assistant 
Secretary for Defense Programs. For 
sections 54, 64, 111b and 131, of the 
Atomic Energy Act and section 402 of 
the Act, the Deputy Assistant Secre
tary for International Programs.

c. Department of Defense, Washing
ton, D.C. 20301—The Assistant Secre
tary for International Security Af
fairs.

d. Department of Commerce, Wash
ington, D.C. 20230—The Deputy As
sistant Secretary for Trade Regula
tion.

e. Arms Control and Disarmament 
Agency, Washington, D.C. 20451—The 
Assistant Director for Non-Prolifera
tion.

f. The Nuclear Regulatory Commis
sion, Washington, D.C. 20555—The Di
rector, Office of International Pro
grams.

SECTION 3. OFFICES FOR COORDINATION

a. Department of State—The Office 
of Export and Import Control in the 
Nuclear Energy and Energy Technol
ogy Division of the Bureau of Oceans 
and International Environmental and 
Scientific Affairs.

b. Department of Energy—For Parts 
B, D, and F of these procedures, the 
Office of the Assistant Secretary for 
Defense Programs. For Parts C and E 
of these procedures, the Office of Nu
clear Affairs, in the Office of Interna
tional Affairs.

c. Department of Defense—The 
Office of the Assistant Secretary for 
International Security Affairs.

d. Department of Commerce—The 
Office of Export Administration in the 
Bureau of Trade Regulations.

e. Arms Control and Disarmament 
Agency—The Nuclear Exports Divison 
of the Bureau of Non-Proliferation.

f. Nuclear Regulatory Commission— 
The Office of International Programs, 
Assistant Director for Export/Import 
and International Safeguards.

SECTION 4. COORDINATION AND 
MONITORING.

The Interagency Subgroup on Nu
clear Export Coordination of the Na

tional Security Council (NSC) Ad Hoc 
Group on Non-Proliferation shall, 
without prejudice to its authority to 
carry out other functions, monitor and 
facilitate the interagency processing 
of the activities referred to in section 1 
(b), and serve as a forum for exchang
ing and coordinating views. This Sub
group shall meet as frequently as nec
essary, normally twice a month. This 
Subgroup shall establish such proce
dures as are necessary for its effective 
functioning.
SECTION 5. RESOLUTION OF INTERAGENCY 

DISAGREEMENTS

a. If, after appropriate consultation, 
any agency listed in section 2 does not 
agree with a proposed Executive 
branch action pursuant to section 54, 
57b(2), 64, 109, lllb (l) , 126a or 131 of 
the Atomic Energy Act, or section 
309(c) or 402(a) of the Act, the steps 
set forth below may be followed, nor
mally in the order indicated, to facili
tate resolution of the disagreement:

(i) Consideration in the Subgroup on 
Nuclear Export Coordination of the 
NSC Ad Hoc Group on Non-Prolifera
tion;

(ii) Consideration in the NSC Ad 
Hoc Group on Non-Proliferation;

(iii) Any other procedures of the 
NSC that are appropriate;

(iv) Referral to the President.
b. Recourse to the steps in this sec

tion shall be taken expeditiously. An 
agency wishing to have recourse to 
any of the steps above shall so indi
cate immediately to the offices speci
fied in section 3. The agency con
cerned shall normally give five days 
notice before initiating action under 
steps (ii), (iii), or (iv).

c. Nothing in this section shall dero
gate from the statutory authority of 
any agency. If any agency considers 
that all statutory requirements have 
been met and wishes to proceed with 
an action within its jurisdiction cov
ered by these procedures notwith
standing the existence of an inter
agency disagreement, it shall normally 
provide all other concerned agencies 
with five working days notice.
SECTION 6. CONTENT OF JUDGMENTS,

FINDINGS AND CONSIDERATIONS UNDER
THESE PROCEDURES

Judgments, findings and determina
tions under these procedures shall ad
dress the matters required by the ap
plicable section of the Atomic Energy 
Act.

SECTION 7. TECHNICAL PROVISIONS

a. These procedures take effect on 
June 7, 1978.

b. The processing of any action sub
ject to these procedures shall not be 
delayed because of the entry into 
effect of these procedures. Clearances 
obtained or matters resolved under
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procedures previously in effect need 
not be reconsidered for the sole pur
pose of complying with new procedur
al requirements.

c. Nothing in these procedures shall 
affect the ability of any agency to pro
tect classified or proprietary informa
tion pursuant to applicable law.

d. These procedures may be amend
ed at any time subject to agreement 
among the agencies specified in sec
tion 1(c).
P art B. Executive B ranch Judgments

Under Section 126a(l) of the
A tom ic  Energy A ct

SECTION 1. PROCEDURES

a. Except as provided in section 2 of 
this Part, the Nuclear Regulatory 
Commission shall promptly transmit 
any properly completed export license 
application or proposed general license 
or proposed exemption from licensing 
requirements to the offices listed in 
paragraphs a through e of the section 
3 of Part A.

b. As promptly as possible, but in no 
event later than 15 days after the re
ceipt of each license application or 
proposed general license or proposed 
exemption, the offices listed in para
graphs b through e of section 3 of Part 
A shall review the submission and 
shall advise the Office of Export and 
Import Control:

(i) Whether that agency believes 
that any additional information is re
quired in connection with preparation 
of the Executive branch judgment. In 
the event that such information is re
quired, the Office of Export and 
Import Control shall seek to obtain 
and provide the information as 
promptly as possible. If additional in
formation required is essential to fur
ther Executive branch processing, the 
Office of Export and Import Control 
may return the application, proposed 
general license, or proposed exemption 
to the Nuclear Regulatory Commis
sion, in which event the schedule of 
actions and deadlines set out herein 
shall recommence upon receipt by the 
Office of a substantively complete ap
plication, proposed general license or 
proposed exemption from the Nuclear 
Regulatory Commission;

(ii) Whether that agency believes a 
license application appears to raise 
issues which will require more exten
sive consideration than is normally 
necessary in Executive branch process
ing or similar license applications. If 
such issues appear to be present, the 
Office of Export and Import Control 
will normally schedule consideration 
of these issues at the earliest possible 
meeting of the Subgroup on Nuclear 
Export Coordination and shall as 
promptly as possible initiate appropri
ate steps, including those required to 
obtain any necessary policy decisions 
and to initiate necessary diplomatic 
consultations;

(iii) Of their preliminary views on 
the license application, if so requested 
by the Office of Export and Import 
Control.

If the Department of Energy is the 
license applicant pursuant to section 
111 a of the Atomic Energy Act, the 
designee of the Secretary of Energy 
shall not be required to advise the 
Office of Export and Import Control 
of its views pursuant to this para
graph.

c. No later than five working days 
after receipt of its copy of a license ap
plication from the Nuclear Regulatory 
Commission, the Department of 
Energy shall, as appropriate, if the 
proposed export appears to be consist
ent with the applicable agreement for 
cooperation, request confirmation in 
writing from the nation or group of 
nations under the agreement for coop
eration of which the export is to take 
place, that among other things:

(i) The export will be subject to the 
terms and conditions of the agreement 
for cooperation;

(ii) The consignee is authorized to 
receive the export; and

(iii) Physical security measured will 
be maintained with respect to the 
export that as a minumum provide 
protection comparable to that set 
forth in document INFCIRC 225/Rev. 
1 of the International Atomic Energy 
Agency, entitled, “The Physical Pro
tection of Nuclear Material.”

Such confirmation shall, as appro
priate, be requested with respect to 
any intermediate destinations and the 
ultimate destination of the export 
that are identified in the license appli
cation. If any such confirmation is not 
received within fifty-five days after re
ceipt of the license application by the 
Office of Export and Import Control 
in the Department of State, the Office 
may return the application to the Nu
clear Regulatory Commission, in 
which event the schedule of actions 
and deadlines set out herein shall re
commence after receipt of the confir
mation and return to the Office by the 
Nuclear Regulatory Commission of 
the application.

d. Upon receipt of its copy of the li
cense application from the Nuclear 
Regulatory Commission, the Depart
ment of Energy shall determine 
‘whether the proposed export involves 
material with respect to which the 
United States has agreed to consult 
with or obtain the approval of any 
other nation or group of nations prior 
to its export. If such an undertaking 
exists, the Department of Energy shall 
promptly inform the Department of 
State so that appropriate action may 
be taken.

e. If the license application is for an 
export of high enriched uranium, plu
tonium or uranium-233, equal to or ex
ceeding formula quantities (as defined 
in 10 CPR 73.30) the Department of

energy shall prepare an analysis of the 
technical and economic justification 
for the use of such material, including 
whether the quantities requested are 
necessary for the efficient and con
tinuous operation of the facility in
volved. This analysis shall be provided 
to the Office of Export aiid Import 
Control of the Department of State 
within 30 days after receipt by the De
partment of Energy of its copy of the 
export license ápplication or as soon 
thereafter as possible. This analysis 
shall be provided to concerned agen
cies and shall be taken into considera
tion in preparing the Executive 
branch judgment.

f. As promptly as possible following 
receipt of the information in para
graph b, and no later than 30 days 
after its receipt of the license applica
tion, proposed general license or pro
posed exemption, the Office of Export 
and Import Control shall prepare and 
transmit to the offices listed in para
graphs b through e of section 3 of Part 
A, a proposed Executive branch judg
ment on the application, proposed 
general license or proposed exemption. 
If additional information has been re
quested from the Nuclear Regulatory 
Commission pursuant to paragraph 
b(i), or if actions are pending pursuant 
to paragraphs b(ii), d or e, this shall be 
noted in transmitting the proposed 
Executive branch judgment.

g. No later than ten days after the 
date of receipt of a proposed Execu
tive branch judgment, the designees of 
the Secretaries of Energy, Defense, 
and Commerce, and the Director of 
the Arms Control and Disarmament 
Agency, shall each provide the Office 
of Export and Import Control their 
written views on the proposed Execu
tive branch judgment transmitted pur
suant to paragraph f. When providing 
its views, the Department of Energy 
shall transmit a copy of any confirma
tion obtained pursuant to paragraph c 
and, if applicable, any approval or con
firmation obtained pursuant to para
graph d. If a required confirmation or 
approval is not available at that time, 
the Department of Energy shall so 
advise the Office of Export and 
Import Control. Upon receipt of the 
required confirmation, the Depart
ment of Energy shall forward it as ex
peditiously as possible to the Office of 
Export and Import Control and shall 
simultaneously advise the Nuclear 
Regulatory Commission so that the 
procedures in paragraph c above may 
be undertaken. In the event of any dis
agreement which cannot be resolved 
between agencies, the provisions in 
section 5 of Part A shall be followed.

h. An Executive branch judgment 
shall normally address the matters re
quired by section 126a(l) of the 
Atomic Energy Act with respect to 
both any intermediate destinations 
and the final destination of the export
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that are identified in the license appli
cation. Notice of any transfer of the 
export between intermediate destina
tions and the final destination shall be 
received by the Department of 
Energy. Any action required under 
Part E for approval of transfers be
tween intermediate and final destina
tions specified in an application for an 
export license and which are expected 
to occur within one year of issuance of 
a license, normally will be accom
plished without unnecessary duplica
tion of procedural steps during the 
review of the license application, and 
publication in the F ederal R egister 
will take place as soon as possible after 
issuance of the export license. If any 
such transfer does not occur within 
one year following issuance of the 
export license, an appropriate request 
for approval of the transfer shall be 
submitted to the Department of 
Energy for action pursuant to the pro
cedures in Part E.

i. A single Executive branch judg
ment may address more than a single 
application to the extent that they in
volve exports of similar equipment or 
material to the same country, in the 
same general time frame, of similar 
significance for nuclear explosive pur
poses and under reasonably similar cir
cumstances.

j. An Executive branch judgment 
may address the ^matters required by 
section 126a(l) of the Atomic Energy 
Act by expressing the view that there 
is ho material changed circumstance 
associated with a new license applica
tion from those existing at the time of 
issuance of a previous license for an 
export to the same country, where the 
previous license was .subject to full 
analysis by the Executive branch.

k. An Executive branch judgment 
may address any or all of the matters 
required by section 126a(l) of the 
Atomic Energy Act by reference to an 
analysis previously submitted to the 
Nuclear Regulatory Commission if the 
offices in paragraphs a through e of 
section 3 of Part A agree that there is 
no material changed circumstance 
with respect to such matter or mat
ters.

l. No later than 60 days after receipt 
of a license application, proposed gen
eral license or proposed exemption by 
the Department of State, the Depart
ment shall transmit to the Nuclear 
Regulatory Commission the Executive 
branch judgment on the license appli
cation, proposed general license or 
proposed exemption.

m. Any time period in this section 
may be extended by the Deputy As
sistant Secretary of State for Nuclear 
Energy and Energy Technology: Pro
vided, That the time period in para
graph 1 may be extended only if in the 
view of the Secretary of State or his 
designee it is in the national interest 
to allow additional time, in which case

he shall notify the Committee on For
eign Relations of the Senate, the Com
mittee on International Relations of 
the House of Representatives, and the 
offices listed in paragraphs b through 
f of section 3 of Part A, of such exten
sion. ^

n. The Office of Export and Import 
Control shall maintain for at least five 
years records of steps set forth above 
and the dates on which they were 
taken.

SECTION 2. SMALL QUANTITIES

a. Pursuant to the authority in sec
tion 126a(l) of the Atomic Energy Act 
to determine that any export in a cate
gory would not be inimical to the 
common defense and security because 
it lacks significance for nuclear explo
sive purposes, the following categories 
of exports shall not normally require 
case-by-case Executive branch review 
under these procedures:

(1) Byproduct material: all types and 
quantities, except tritium in quantities 
exceeding 1000 curies;

(2) Source material: all exports for 
nonnuclear end uses, and exports of 
less than 250 kilograms for nuclear 
end uses;

(3) Low-enriched uranium: one kilo
gram or less of contained uranium-235;

(4) High-enriched uranium: 0.040 ef
fective kilograms or less;

(5) Plutonium and uranium-233; 10 
grams or less;

(6) Deuterium: 225 kilograms of 
heavy water or its equivalent deuter
ium content in any other form;

(7) Nuclear grade graphite: 100 kilo
grams or less;

(8) Nuclear equipment: all exports 
with a value, under $100,000.

b. This section shall not apply to ex
ports with end uses related to isotope 
separation, chemical reprocessing, 
heavy water production, plutonium 
handling, such types of advanced tech
nology reactors as may be agreed by 
the agencies listed in section 1(c) of 
Part A, and initial exports of nuclear 
equipment to foreign nuclear facilities, 
and is subject to other limitations 
which the Executive branch or the 
Nuclear Regulatory Commission may, 
from time to time, deem necessary.
P art C. F oreign D istributions  U nder

S ections 54 and 64 of the A tomic
Energy A ct

SECTION 1. PROCEDURES

a. The Office of Nuclear Affairs of 
the Department of Energy shall pre
pare an analysis of proposed distribu
tions of source and special nuclear ma
terial. The Office shall transmit the 
analysis to the offices listed in para
graphs a, c, e, and f ,of section 3 of 
Part A. The analysis shall include a 
statement of the purpose of the distri
bution, reference to the applicable 
agreements for cooperation, other per

tinent information and a recommend
ed course of action. The analysis will 
specify whether the proposed distribu
tion appears to raise issues which will 
require more extensive consideration 
than is normally necessary for Execu
tive branch processing of similar re
quests and the Office of Nuclear Af
fairs will initiate as promptly as possi
ble appropriate steps, including those 
required in order to obtain any neces
sary policy decisions and to initiate 
any necessary diplomatic consulta
tions.

b. No later than 30 days following re
ceipt of the analysis, the designees of 
the Secretaries of State and Defense, 
the Director of the Arms Control and 
Disarmament Agency and the Nuclear 
Regulatory Commission shall provide 
the Office of Nuclear Affairs with 
their written concurrence or such 
other views, comments or proposed 
courses of action which they consider 
appropriate. In the event of any dis
agreement which cannot be resolved 
between agencies, the provisions in 
section 5 of Part A shall be followed.

c. No later than 30 days following 
the expiration of the time limit set 
forth in paragraph b, the Office of Nu
clear Affairs shall determine whether 
to authorize the proposed distribution: 
Provided, That if recourse is made to 
the procedures in section 5 of Part A, 
this period shall be 60 days.

d. Any time period in this section 
may-be extended by the Deputy As
sistant Secretary for International 
Programs or his designee.

SECTION 2. SMALL QUANTITIES

The Department of Energy, without 
further interagency concurrence or 
consultation may, to the extent au
thorized in sections 54, 64 and 82 of 
the Atomic Energy Act, distribute 
such quantities of material as are spec
ified in paragraph a of section 2 of 
Part B, subject to the qualifications 
and conditions contained in paragraph 
b of that section.
P art D . D irect or Indirect P roduc

tion  of Special N uclear M aterial
A broad P ursuant to Section 57b of
the A tomic Energy A ct

SECTION 1. PROCEDURES

a. Following receipt by the Depart
ment of Energy of any application 
(which is properly submitted under 10 
CFR, Part 810) for specific authoriza
tion, the Office of Defense Programs 
of the Department of Energy shall 
submit the application, an analysis, 
and a preliminary staff recommenda
tion to the offices listed in paragraphs 
a and c through f of section 3 of Part 
A.

b. The analysis provided for in para
graph a, shall specify whether the ap
plication appears to raise issues which 
will require more extensive consider-
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ations than is normally necessary for 
Executive branch processing of similar 
applications, and the Assistant Secre
tary for Defense Programs or his des
ignee shall as promptly as possible ini
tiate appropriate steps, including 
those required in order to obtain any 
necessary policy decisions and to initi
ate any necessary diplomatic consulta
tions.

c. No later than 30 days after receipt 
of the analysis, the designees of the 
Secretary of State, Defense, Com
merce, the Director of the Arms Con
trol and Disarmament Agency, and 
the Nuclear Regulatory Commission 
shall provide the Office of Defense 
Programs of the Department of 
Energy with written concurrence in 
the preliminary staff recommendation 
or such other views, comments or pro
posed courses of action which they 
consider appropriate, including such 
analysis as may be needed to support 
their position. In the event of any dis
agreement which cannot be resolved 
among the agencies, the provisions in 
section 5 of Part A shall be followed.

d. No later than 30 days following re
ceipt of the concurrence or views as 
provided in paragraph c, the Office of 
Defense Programs shall provide the 
Secretary of Energy with a recommen
dation, including the views of the 
agencies listed in paragraph c, con
cerning his action on the application: 
Provided, That if recourse is made to 
the procedures in section 5 of Part A, 
this period shall be 60 days.

e. Any time period in this section 
may be extended by the Assistant Sec
retary for Defense Programs or his 
designees.

SECTION 2. CONTINUED EFFECT OF 
CURRENT PROCEDURES

a. Pursuant to section 603 of the Act, 
10 CFR Part 810, Unclassified Activi
ties in Foreign Atomic Energy Pro
grams, continues in effect.

b. Any amendment of Part 810 
which involves a determination by the 
Secretary of Energy regarding gener
ally authorized activities shall be 
made in accordance with these proce
dures.
P art E. Subsequent A rrangements

Under Section 131 of the A tomic
Energy A ct

SECTION 1. PROCEDURES

a. Any request from a nation or* 
group of nations for a subsequent ar
rangement as defined in section 
131a(2) of the Atomic Energy Act or 
request for an enrichment authoriza
tion under section 402(a) of the Act 
shall, if it appears consistent with ap- 
plicàble law and agreements and if 
submitted in appropriate form be 
transmitted promptly by the Office of 
Nuclear Affairs of the Department of 
Energy to the offices listed in para

graphs a, and c through f of section 3 
of Part Ar together with any support
ing documents. All references to the 
term “subsequent arrangement” shall, 
for purposes of this Part, be deemed to 
include an enrichment authorization.

b. As promptly as possible, but no 
later than 15 days after receipt of 
each request, the offices listed in para
graphs a, and c through f of section 3 
of Part A shall review the request and 
shall advise the Office of Nuclear Af
fairs.

(i) Whether that agency believes 
that any additional information is re
quired. In the event that such infor
mation is required, the Office of Nu
clear Affairs shall seek to obtain and 
provide the information as promptly 
as possible;

(ii) Whether that agency believes 
the request appears to raise issues 
which will require more extensive con
sideration than is normally necessary 
in Executive branch processing of sim
ilar requests. If such issues appear to 
be present, the Office of Nuclear Af
fairs will normally schedule considera
tion of these issues at the earliest pos
sible meeting of the Subgroup on Nu
clear Export Coordination and shall as 
promptly as possible initiate appropri
ate steps, including those required to 
obtain any necessary policy decisions 
and to begin any necessary diplomatic 
consultations; and

(iii) Of their preliminary view, if so 
requested by the Office of Nuclear Af
fairs.

c. The Office of Nuclear Affairs 
shall (if a request for a subsequent ar
rangement is involved, no later than 
15 days after the expiration of the 
time limit set forth in paragraph b)1 
prepare and transmit to the offices 
listed in paragraphs a, and c through f 
of section 3 of Part A, a proposed sub
sequent arrangement, proposed denial, 
or other proposed course of action. In 
this transmittal, the Office of Nuclear 
Affairs shall advise the Office of 
Export and Import Control of the De
partment of State if, in the view of the 
Department of Energy, a proposed 
subsequent arrangement is likely to in
volve negotiations of a policy nature 
pertaining to arrangements for the 
storage or disposition of irradiated 
fuel elements or approvals for the 
transfer, for which prior approval is 
required under an agreement for coop
eration, by a recipient of source or spe
cial nuclear material, production or 
utilization facilities, or nuclear tech
nology. This transmittal shall also 
specify any steps deemed appropriate 
to expedite a proposed subsequent ar
rangement in the instances specified 
in section 131a(3) of the Atomic

‘A subsequent arrangement may be initi
ated in certain circumstances by the Depart
ment of Energy, in which case paragraphs a 
and b are not applicable.

Energy Act. The transmittal may also 
include an analysis where necessary in 
the judgment of the Office of Nuclear 
Affairs to facilitate review. Upon the 
written request of any recipient office 
within 10 days after receipt of a 
propsed subsequent arrangement, the 
Office of Nuclear Affairs shall prepare 
and transmit an analysis of the pro
posed subsequent arrangement.

d. No later than 20 days after receipt 
of the proposed subsequent arrange
ment pursuant to paragraph c, the 
designees of the Secretary of State, 
the Secretary of Defense, the Secre
tary of Commerce, the Director of the 
Arms Control and Disarmament 
Agency, and the Nuclear Regulatory 
Commission shall provide the Office 
of Nuclear Affairs with their written 
concurrences or such other views, com
ments, or proposed courses of action 
which they consider appropriate. The 
response of the designee of the Direc
tor of the Arms Control and Disarma
ment Agency shall also include a dec
laration of any intention of the Direc
tor to prepare a Nuclear Proliferation 
Assessment Statement pursuant to 
section 131a of the Atomic Energy Act. 
Any such statement shall be prepared 
within 60 days of the receipt by the 
Director or his designee of a copy of 
the proposed subsequent arrangement. 
In the event of any disagreement 
which cannot be resolved between 
agencies, the provisions of section 5 of 
Part A shall be followed.

e. No later than 20 days after the ex
piration of the time limit set forth in 
paragraph d, but, if the Director of 
the Arms Control and Disarmament 
Agency has declared his intention to 
prepare a Nuclear Proliferation. As
sessment Statement, only after receipt 
of the Statement or the expiration of 
the time authorized in section 131c of 
the Atomic Energy Act for the prepa
ration of the Statement, whichever 
occurs first, the Secretary of Energy, 
or his designee, after making the de
termination required by section 
131a(l) of the Atomic Energy Act and 
pursuant to any required judgment, 
under section 131b(2) of the Atomic 
Energy Act, shall decide whether to 
enter into the proposed subsequent ar
rangement: Provided, That if recourse 
is made to the provisions in section 5 
of Part A, this period shall be 60 days.

f . After discharging the Department 
of Energy’s responsibilities under 
these procedures, the Secretary of 
Energy or his designee shall cause to 
be published in the F ederal R egister 
notice of any proposed subsequent ar
rangement together with his written 
determination that the arrangement 
will not be inimical to the common de
fense and security. He shall also 
report to Congress with respect to any 
proposed subsequent arrangement of 
the types specified in section 131b(l) 
of the Atomic Energy Act. No subse-
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quent arrangement shall take effect 
until the applicable time period or pe
riods in section 131 of the Atomic 
Energy Act have elapsed.

g. Except for the time limits for the 
preparation of a Nuclear Proliferation 
Assessment Statement, any time 
period in this section may be extended 
by the Deputy Assistant Secretary for 
International Programs or his desig
nee.
SECTION 2. SUBSEQUENT ARRANGEMENTS

INVOLVING RETRANSFERS W ITHIN THE
SCOPE OF AN EXPORT LICENSE AND CER
TAIN SMALL QUANTITIES

a. The Department of Energy, with
out further interagency concurrence 
or consultation and after complying 
with any other requirements, may ap
prove any request for a subsequent ar
rangement which is limited to a re
transfer where an applicable export li
cense has authorized transfer of the 
material involved for the same pur
pose and to the same destination for 
which the retransfer is to be made, 
unless:

(i) The Department of Energy deter
mines there has been a material 
change in circumstances since the issu
ance of the export license;

(ii) The retransfer does not occur in 
the same general time period as con
templated by the export license;

(iii) The retransfer is for any of the 
purposes set forth in paragraph b of 
section 2 of Part B;

(iv) The retransfer involves more 
than one effective kilogram of urani- 
um-235 in uranium enriched to greater 
than 20 percent in the isotope 235; or

(v) The retransfer involves more 
than 500 grams of plutonium or urani
um-233.

b. The Department of Energy, with
out obtaining interagency concurrence 
or consultation and after complying 
with any other requirements, may 
enter into a proposed subsequent ar

rangement which is limited to such 
quantities of material as are specified 
in paragraph a of section 2 of Part B, 
subject to the qualifications and condi
tions contained in paragraph b of that 
section.

c. The Department of Energy shall 
provide the offices set forth in para
graphs a, and c through f of section 3 
of Part A with a copy of the executed 
approval form for any subsequent ar
rangements approved pursuant to this 
section.
Part F. Export Items Under Section 

309c of the Act

SECTION 1. PROCEDURES

a. A list of commodities licensed by 
the Department of Commerce which, 
if used for purposes other than those 
for which the export is intended, could 
be of significance for nuclear explosive 
purposes, shall be developed and main
tained by the Departments of Com
merce and Energy in consultation with 
the Departments of State and De
fense, the Arms Control and Disarma
ment Agency, and the Nuclear Regula
tory Commission.

b. Export license applications for 
commodities on the list referred to in 
paragraph 1, as well as any other ap
plications which may involve possible 
nuclear uses, shall be reviewed by the 
Department of Commerce in consulta
tion with the Department of Energy. 
When either the Department of Com
merce or the Department of Energy 
believes that—because of the proposed 
destination of the export, its timing, 
or other relevant considerations—a 
particular application should be re
viewed by other agencies, or denied, 
such application shall be referred to 
the Subgroup on Nuclear Export Co
ordination. The Subgroup shall 
promptly consider any such applica
tion and provide its advice and recom
mendations to the Department of

Commerce. Disgreements shall be han
dled in accordance with the provisions 
of section 5 of Part A.

c. Reviewing agencies shall prompt
ly, but not later than 30 days after re
ceipt from the Department of Com
merce of an application, provide their 
views thereon to the Department of 
Commerce. If, however, it is not possi
ble to provide views within this time 
or if, at any point during review, it ap
pears that final action on an applica
tion will not be completed within 60 
days of receipt by the Department of 
Commerce, any agency which requires 
additional time shall inform the De
partment of Commerce at the earliest 
possible time of the issues involved 
and provide an estimate of the time 
needed to complete its review. The De
partment of Commerce will then 
advise the exporter in writing as re
quired by section 4(g)(1) of the Export 
Administration Act of 1969, as amend
ed.

d. If the Subgroup recommends 
denial of an application, the reasons 
therefor shall be articulated for the 
record. If the Department of Com
merce agrees with the recommenda
tion, that Department, in accordance 
with section 4(g)(2)(A) of the Export 
Administration Act of 1969, as amend
ed, shall notify the applicant in writ
ing of the negative considerations 
raised with respect to such license ap
plication. Before final action is taken 
on the application, the applicant shall 
be afforded the opportunity to re
spond within 15 days to such negative 
considerations. If appropriate, the ap
plicant’s response will be made availa
ble to the Subgroup for further review 
and advice. In the event of any dis
agreement which cannot be resolved 
between agencies, the provisions in 
section 5 of Part A shall be followed.
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