
FOR FURTHER INFORMATION 
CONTACT:

Phillip Feiger, Refuge Manager, 
Eastern Neck National Wildlife 
Refuge, Route 2, Box 225, Rock 
Hall, Md. 21661, 301-639-7415.

SUPPLEMENTARY INFORMATION:

§26.34 Special regulations concerning 
public access, use, and recreation for 
individual wildlife refuge areas.

M a r y l a n d

EASTERN NECK NATIONAL WILDLIFE 
REFUGE

Entry into and travel on the Eastern 
Neck National Wildlife Refuge is per­
mitted year-round during daylight 
hours for photography, hiking, nature 
study, bicycling, and for access to 
public waters for fin fishing, shellfish­
ing, and crabbing on areas designated, 
by signs as open. These open areas are 
delineated on maps available at refuge 
headquarters and from the Regional 
Director, U.S. Fish and Wildlife Ser-

RULES AND REGULATIONS

vice, One Gateway Center, Suite 700, 
Newton Comer, Mass. 02158.

Recreational uses shall be in accor­
dance with all State and Federal regu­
lations, subject to the following special 
regulations:

1. Bicycles and registered motor ve­
hicles are permitted only on designat­
ed roads and-parking areas. Parking 
and leaving vehicles unattended along 
refuge roads is not permitted.

2. Designated nature trails, board­
walks and recreation sites are closed 
during refuge deer hunts for safety 
purposes.

3. Boat access is permitted year- 
round at Bogle’s Wharf for commer­
cial and sport fin fishing, shellfishing, 
and crabbing.

4. The Ingleside Recreation Area 
and associated picnicking and boat 
launching sites are open from May 1, 
1978 through September 30, 1978.

5. Pets are not permitted out of cars 
except in designated parking areas 
where they must be on a leash not ex­
ceeding ten feet in length.

6. Camping on the refuge is specifi­
cally prohibited.
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7. During the period May 1 through 
September 30, 1978, the following ac­
tivities are not permitted in an area 
delineated by posting at Eastern Neck 
Narrows: stopping or parking vehicles; 
standing on or fishing and crabbing 
from the roadside or shoreline; 
launching or removing boats.

The provisions of this special regula­
tion supplement the regulations which 
govern public entry and use on wildlife 
refuge areas generally, which are set 
forth in Title 50, Code of Federal Reg­
ulations, Part 26. The public is invited 
to offer suggestions and comments at 
any time.

Note.—The U.S. Fish and Wildlife Service 
has determined that this document does not 
contain a major proposal requiring prepara­
tion of an Economic Impact Statement 
under Executive Order 11949 and OMB Cir­
cular A-107.

W i l l i a m  C. A s h e ,
Acting Regional Director, United 

States Fish and Wildlife Service.
F e b r u a r y  27, 1978.
[FR Doc. 78-5915 Filed 3-6-78; 8:45 am]
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proposed rules
This section of the FEDERAL REGISTER contains notices to the public of the proposed issuance of rules and regulations. The purpose of these notices is to 

give interested persons an opportunity to participate in the rule making ¡prior to the adoption of the final rules.

[3410-37]
DEPARTMENT OF AGRICULTURE 

Food Safety and Quality Service 

[7 CFR Part 2853]

MEATS, PREPARED MEATS, AND 
MEAT PRODUCTS

Grading, Certification, and Standards
AGENCY: Pood Safety and Quality 
Service, USDA.
ACTION: Revision and addition of lo­
cations for public hearings.
SUMMARY: The locations where the 
public hearings in San Francisco and 
Omaha were scheduled for persons to 
present oral comments on the pro­
posed revisions in certain official U.S. 
standards for grades of meat and the 
related meat grading regulations and a 
companion rule to revise Federal meat 
inspection regulations pertaining to 
marking and labeling requirements 
have been changed to different sites. 
In addition, to provide a more easily 
accessible location for persons in the 
south-central United States to present 
oral comments, a fifth session is now 
scheduled for March 30, 1978, in 
Dallas, Tex.
DATES: See below.
FOR FURTHER INFORMATION 
CONTACT:

Mr. Jerry Ooodall, Acting Director, 
Meat Quality Division, Food Safety 
and Quality Service, U.S. Depart­
ment of Agriculture, Washington, 
D.C. 20250, 202-447-4727.

SUPPLEMENTARY INFORMATION: 
The hearing sessions’ locations and 
dates as listed in the January 23, 1978, 
F ederal R egister (43 FR 3140) are 
now revised as follows:

1. March 16, 1978, Washington, D.C. 
20250, Jefferson Auditorium, South 
Agriculture Building, 14th and Inde­
pendence Avenue SW.

2. March 21, 1978, San Francisco, 
Calif. 94102, State Office Building, 
Room 1194, 455 Golden Gate Avenue.

3. March 23, 1978, Omaha, Nebr. 
68102, Civic Auditorium, Assembly 
Hall, 17th Street and Capitol Avenue.

4. March 28, 1978, Atlanta, Oa. 
30303, Federal Office Building, Room 
556, 275 Peachtree Street NW.

5. March 30, 1978, Dallas, Tex. 
75202, Federal Building, Room 7A23, 
1100 Commerce Street.

Persons who wish to be heard at the 
Dallas session are requested to notify

the Administrator, Food Safety and 
Quality Service, Washington, D.C. 
20250, on or before March 14, 1978, 
stating how much time they will need 
to present their statement. Although 
advance notice will facilitate the con­
duct of the hearing, any person who 
wishes to be heard will be afforded 
such opportunity, whether or not that 
person has given advance notice.

Dated: March 2,1978.
R obert A ngelotti, 

Administrator,
Food Safety and Quality Service.

[FR Doc. 78-5837 Filed 3-6-78; 8:45 am]

[3128-01]

DEPARTMENT OF ENERGY

Office of Conservation and Solar 
Application

[10 CFR Part 1010]

ELECTRIC AN D  HYBRID VEHICLE RE­
SEARCH DEVELOPMENT, AND 
DEMONSTRATION PROJECT

Cancellation of Public Hearing
AGENCY: Department of Energy.
ACTION: Cancellation of public hear­
ing.
SUMMARY: The Department of 
Energy is canceling the public hearing 
on proposed regulations for per- for- 
mance standards for electric and 
hybrid vehicles which was announced 
in a Notice of Proposed Rulemaking 
and Public Hearing issued on Febru­
ary 6, 1978 (43 FR 5841, February 10, 
1978). The public hearing is canceled 
due to the lack of sufficient interest in 
the hearing. The deadline for com­
ments remains the same as set forth in 
the February 6 notice.
FOR FURTHER INFORMATION 
CONTACT:

Charles E. Pax, Office of Conser­
vation and Solar Applications, 20 
Massachusetts Avenue NW., Wash­
ington, D.C. 20545, 202-376-4893.
Issued in Washington, D.C., March 

3,1978.
W illiam  S. H effelfinger, 
Director o f Administration.

[FR Doc. 78-6055 Filed 3-6-78; 8:45 am]

[4110-07]

DEPARTMENT OF HEALTH, 
EDUCATION, AN D  WELFARE

Social Security Administration 

[20 CFR Parts 404, 416]
[Regs. No. 4,16]

FEDERAL OLD-AGE, SURVIVORS,
AN D DISABILITY INSURANCE
BENEFITS AN D SUPPLEMENTAL SE­
CURITY INCOME FOR THE AGED, 
BLIND, AN D DISABLED

Rules for Adjudicating Disability 
Claims in Which Vocational Factors 
Must Be Considered

AGENCY: Social Security Administra­
tion, HEW.
ACTION: Notice of Proposed Rule 
Making.
SUMMARY: The proposed amend­
ments will expand existing regulations 
to include additional detailed criteria 
for the evaluation of those cases in­
volving claims based on disability 
under title II and title XVI of the 
Social Security Act in which the deter­
mination as to disability cannot be 
made on medical severity alone or on 
the ability to do past work. In such in­
stances the individual’s impairment 
will be considered in conjunction with 
the individual’s age, education, and 
work experience to determine his or 
her ability to engage in substantial 
gainful activity. In publishing the pro­
posed amendments, the Social Securi­
ty Administration intends to consoli­
date and elaborate upon longstanding 
medical-vocational evaluation policies 
for adjudicating disability claims in 
which an individual’s age, education, 
and work experience must be consid­
ered in addition to the medical condi­
tion.
DATES: Comments must be received 
on or before May 8,1978.
ADDRESSES: Prior to final adoption 
of the proposed amendments to the 
regulations, consideration will be given 
to any data, views, or arguments per­
taining thereto which are submitted in 
writing to the Commissioner of Social 
Security, Department of Health, Edu­
cation, and Welfare, P.O. Box 1585, 

x Baltimore, Md. 21203.
Copies of all comments received in 

response to this notice will be avail-
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able for public inspection during regu­
lar business hours at the Washington 
Inquiries Section, Office of Informa­
tion, Social Security Administration, 
Department of Health, Education, and 
Welfare, North Building, Room 5131, 
330 Independence Avenue SW., Wash­
ington, D.C. 20201.
FOR FURTHER INFORMATION 
CONTACT:

William J. Ziegler, Legal Assistant,
Office of Policy, and Regulations,
Social Security Administration, 6401
Security Boulevard, Baltimore, Md.
21235, telephone 301-594-7415.

SUPPLEMENTARY INFORMATION: 
The proposed amendments will 
expand existing regulations to include 
additional detailed criteria for the 
evaluation of those cases involving 
claims based on disability under title 
II and title XVI of the Social Security 
Act in which the determination as to 
disability cannot be made on medical 
severity alone or on the ability to do 
past work. In such instances the indi­
vidual’s impairment will be considered 
in conjunction with the indvidual’s 
age, education, and work experience to 
determine his or her ability to engage 
in substantial gainful activity. The 
rules in Appendix 2 consider only im­
pairments which result in exertional 
limitations. They do not apply where 
the impairment(s) causes only nonex- 
ertional limitations; e.g., certain 
mental, sensory nr skin impairments. 
The regulations text provides the 
framework in which to evaluate im­
pairments resulting only in nonexer- 
tional limitations. In any case where a 
numbered Appendix 2 rule does not 
apply, full consideration must be given 
to all the facts of the case in accor­
dance with the definitions and discus­
sions of each factor in the regulations.

These proposed amendments have 
no applicability in determining wheth­
er or not statutory blindness exists 
under title II or title XVI of the Social 
Security Act, or whether children 
under age 18 are disabled for purposes 
of title XVI or in determining disabil­
ity of applicants for widows’ or widow­
ers’ benefits under title II.

In order to obtain the public’s views 
and comments before proceeding with 
the proposed amendments, public 
meetings were held in Baltimore, Md. 
(41 FR 51471), Dallas, Tex., and San 
Francisco, Calif. (42 FR 8223) on De­
cember 8, 1976, March 1, and March 3, 
1977, respectively. All comments per­
taining to the proposed amendments 
have been carefully considered and all 
issues identified in the comments are 
addressed in the preamble.

In publishing the proposed amend­
ments, the Social Security Administra­
tion intends to consolidate and elabo­
rate upon longstanding medical-voca­
tional evaluation policies for adjudi­
cating disability claims in which an in­

dividual’s age, education, and work ex­
perience must be considered in addi­
tion to the medical condition.- These 
policies have in the past been reflected 
in fragmented guides and have not 
been readily available in the same 
format at all levels of adjudication. 
While the majority of disability cases 
are resolved on the basis of medical 
considerations alone, or the ability to 
do past work, those cases that require 
the full consideration of an individ­
ual’s age, education, and work experi­
ence are the most difficult to resolve 
at all levels of adjudication as well as 
for the general public to understand. 
Consolidating and incorporating these 
policies into the regulations will serve 
to make clearer to claimants and their 
representatives how disability is deter­
mined where vocational factors must 
be considered. In addition, it will serve 
to better assure the soundness and 
consistency of disability determina­
tions in all claims that are filed re­
gardless of the level at which adjudi­
cated; and finally, it should promote 
better understanding and acceptance 
by the public and the courts of disabil­
ity determinations that are made,

B ackground

Congress first amended the Social 
Security Act in 1954 to preserve the 
insurance rights of individuals who 
have periods of total disability before 
reaching retirement age. The 1954 pro­
vision defined disability, in pertinent 
part, as:
inability to engage in any substantial gain­
ful activity by reason of any medically de- 
terminble physical or mental impairment 
which can be expected to result in death or 
to be of long-continued and indefinite dura­
tion * * *
(Section 106(d), Act of September 1,1954, C. 
1206, 68 Stat. 1080.)

The law, on its face, did not initially 
mandate consideration of any voca­
tional factors. However, the Congress 
envisaged that the determination in 
every case be an individual one. Ac­
cordingly, since the inception of the 
social security disability program in 
1954, in applying the statutory test, 
consideration has been given to the in­
dividual’s vocational capacity, where 
pertinent, in determining whether the 
individual is disabled. However, be­
cause of the clearly limited statutory 
definition, those factors which relate 
primarly not to disability but to an in­
dividual’s ability to obtain employ­
ment have been excluded from consid­
eration.

The Social Security Administration’s 
first effort in developing rules for dis­
ability determinations was in February 
1955 when the Commissioner of Social 
Security appointed a Medical Advisory 
Committee to provide technical advice 
on administering guides and standards 
designed to provide equal consider­

ation to all individuals in the evalua­
tion of their disabilities under the 
1954 law. This committee suggested 
that age, education, training, experi­
ence, and other individual factors 
would need consideration in any case 
requiring evaluation of facts beyond 
the medical report and work record 
even though the law did hot specifical­
ly require consideration of such fac­
tors.

In 1956,.the law was further amend­
ed to provide for payment of disability 
insurance benefits to insured individ­
uals who were disabled; the above 
quoted statutory definition of disabil­
ity was adopted for this purpose 
(Social Security Act as amended by 
section 103(a) of Pub. L. 84-880, ap­
proved August 1, 1956, (C836, 70 Stat. 
815)). Regulations promulgated in 
1957 to implement the statute also 
provided for the consideration of voca­
tional factors. Section 404.1501 of Reg­
ulations No. 4 provided in pertinent 
part:

“(b) In determining whether an individ­
ual’s impairment makes him unable to 
engage in such activity [substantial gainful 
activity] primary consideration is given to 
the severity of his impairment. Consider­
ation is also given to such other factors as 
the individual’s education, training and 
work experience.

“ (c) It must be established by medical evi­
dence, and where necessary by appropriate 
medical tests, that the applicant’s impair­
ment results in such a lack of ability to per­
form significant functions—such as moving 
about, handling objects, hearing or speak­
ing, or, in a case of mental impairment, rea­
soning or understanding— that he cannot, 
with his training, education and work expe­
rience, engage in any kind or substantial 
gainful activity. ” (Emphasis added.)

The initial years of operatin of the 
disability program were reviewed by 
the Subcommittee on the Administra­
tion of the Social Security Laws of the 
Committee on Ways and Means. This 
Subcommittee’s Preliminary Report, 
issued on March 11, 1960, stated, in 
commenting on “nonmedical stan­
dards" in the disability program, that:

The Subcommittee believes it is essential 
that there be a clear distinction between 
this program and one concerned with unem­
ployment. It also believes it is desirable that 
disability determinations be carried out in 
as realistic a manner as possible, and that 
theoretical capacity in a severely impaired 
individual can be somewhat meaningless if 
it cannot be translated into an ability to 
compete in the open labor market.

In August 1960 the regulations were 
further amended. Among other things, 
the amended regulations continued to 
provide for the consideration of voca­
tional factors including age, education, 
training, and work experience, in de­
termining disability, and specifically 
stated:

The physical or mental impairments must 
be the primary reason for the individual’s 
inability to engage in substantial gainful ac-
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tivity. Where for instance, an individual re­
mains unemployed for a reason or reasons 
not due to his physical or mental impair­
ment but because of the hiring practices of 
certain employers, technological changes in 
the industry in which he has worked, or 
local or cyclical conditions, such individual
may not be considered under a disability * • *

Reflecting concern about the disabil­
ity insurance benefit program and the 
way the definition was being interpret­
ed by the courts, the 1967 amend­
ments to the law clarified the defini­
tion of disability. This legislation em­
phasized the role of medical standards 
in determining disability by stating 
that an individual is not to be consid­
ered under a disability unless the indi­
vidual’s impairment is of such severity 
that he or she is not only unable to do 
his or her previous work but cannot 
(considering his or her age, education, 
and work experience) engage in any 
other kind of substantial gainful work 
which exists in the national economy.

Specifically, the statutory definition 
of disability in section 223 of the Act 
was amended by the 1967 amendments 
to read, in pertinent part, as follows:

(d)(1) the term ‘disability’ means—
(A) inability to engage in any substantial 

gainful activity by reason of any medically 
determinable physical or mental impair­
ment which can be expected to result in 
death or which has lasted or can be expect­
ed to last for a continuous period of not less 
than 12 months; or

(B) [blindness].
(2) For purposes of paragraph (1)(A)—
(A) an individual (except a widow, surviv­

ing divorced wife, or widower for purposes 
of section 202 (e) or (f)) shall be determined 
to be under a disability only if his physical 
or mental impairment or impairments are 
of such severity that he is not only unable to 
do his previous work but cannot, consider­
ing his age, education, and work experience, 
engage in any kind of substantial gainful 
work which exists in the national economy, 
regardless of whether such work exists in 
the immediate area in which he lives, or 
whether a specific job vacancy exists for 
him, or whether he would be hired if he ap­
plied for work. For purposes of the preced­
ing sentence (with respect to any individ­
ual), ‘work which exists in the national 
economy’ means work which exists in sig­
nificant numbers either in the region where 
such individual lives or in several regions of 
the country. (Emphasis added.)

*  *  • • *

(3) For purposes of this subsectiofi, a 
‘physical or mental impairment’ is an im­
pairment that results from anatomical, 
physiological, or psychological abnormali­
ties which are demonstrable by medically 
acceptable clinical and laboratory diagnostic 
techniques.

*  *  *  *  *

(5) An individual shall not be considered 
to be under a disability unless he furnishes 
such medical and other evidence of the exis­
tence thereof as the Secretary may require. 
(Section 158(b), Pub. L. 90-248, January 2, 
1968.)

PROPOSED RULES

The legislative history of this 
amendment indicates that the Con­
gress clearly intended that medical 
factors be given predominant impor­
tance in making disability determina­
tions. The House Report (H.R. Rep. 
No. 544, 90th Cong., 1st Sess. (1967)) 
states, at page 30:
* * * In most cases the decision that an indi­
vidual is disabled can be made solely on the 
basis that his impairment or impairments 
are of a level of severity (as determined by 
the Secretary) to be sufficient so that, in 
the absence of an actual demonstration of 
ability to engage in substantial gainful ac­
tivity, it may be presumed that he is unable 
to so engage because of the impairment or 
impairments. (Emphasis in original.)

Further, for the first time, albeit in 
a limited fashion, Congress specifically 
alluded to vocational factors in the 
statutory language (Section 
223(d)(2)(A)) to provide guidance as to 
their applicability. In discussing such 
factors which must be applied to indi­
viduals whose medical impairments 
are not of a sufficient level of severity 
so that the presumption of disability 
would apply, the House Report went 
on to state, on the same page:
* • * that such an individual would be dis­
abled only if it is shown that he has a severe 
medically determinable physical or mental 
impairment or impairments; that if, despite 
his impairment or impairments, an individ­
ual still can do his previous work, he is not 
under a disability; and that if, considering 
the severity of his impairment together 
with his age, education, and experience, he 
has the ability to engage in some other type 
of substantial gainful work that exists in 
the national economy even though he can 
no longer do his previous work, he also is 
not under a disability regardless of whether 
or not such work exists in the general area 
in which he lives or whether he would be 
hired to do such work. It is not intended, 
however, that a type of job which exists 
only in very limited numbers or in relatively 
few geographic locations would be consid­
ered as existing in the national economy. 
While such factors as whether the work he 
could do exists in his local area, or whether 
there are job openings, or whether he would 
or would not actually be hired may be perti­
nent in relation to other forms of protec­
tion, they may not be used as a basis for 
finding an individual to be disabled under 
this definition. It is, and has been, the 
intent of the statute to provide a definition 
of disability which can be applied with uni­
formity and consistency throughout the 
nation, without regard to where a particular 
individual may reside, to local hiring prac­
tices or employer preferences or to the state 
of the local or national economy.

Except for the existing appendix to 
the regulations listing specific medical 
impairments which are presumptive of 
disability due to the severity involved, 
the existing regulations have provided 
general guidance in the determination 
of disability. They have been support­
ed by a wide array of specific adminis­
trative materials which have been 
used primarily at the initial and recon­
sideration levels in the making of each

decision. Such materials (provided pri­
marily from surveys of industry by the 
Department of Labor, the Bureau of 
the Census and State employment ser­
vices) include a variety of specific, 
published documentations of jobs ex­
isting in the local and national econo­
my and specific physical, mental and 
skill requirements of such jobs (e.g., 
the County Business Patterns, pub­
lished by the Bureau of the Census, 
which show distribution of employ­
ment in the United States by locality 
and by industry; the Census Reports, 
published by the Bureau of the 
Census, which give detailed character­
istics of the working population on a 
national, regional, and local level; oc­
cupational analyses of light and seden­
tary jobs prepared for the Social Secu­
rity Administration by various State 
employment agencies; the Occupation­
al Outlook Handbook, published by 
the Bureau of Labor Statistics, which 
shoes the nature of work, the training 
and other qualifications needed and 
working conditions and employment 
outlook for certain occupations; and 
the third edition of the Dictionary of 
Occupational Titles, published by the 
Department of Labor, which provides 
job definitions, requirements, worker 
traits, industry designations and indi­
cators of skills). Thus, the relationsi'p 
between the physical abilities of spe­
cific individuals and the physical, 
mental, and skill requirements of spe­
cific jobs available in the national 
economy has been administratively de­
terminable.'The administrative notice 
which is taken of the mentioned refer­
ence materials is based on the fact 
that they are generally recognized in 
business, industry, and government as 
representing authoritative sources on 
jobs throughout the national econo­
my. As later editions are published, 
e.g., the fourth edition of the Dictio­
nary of Occupational Titles now being 
prepared by the Department of Labor, 
they will be used in the same manner.

Consistent with the definition of dis­
ability prescribed by the law and regu­
lations issued thereunder, and the re­
lationship between the physical abili­
ties of specific individuals and the 
physical, mental, and skill require­
ments of specific jobs available in the 
national economy, detailed guides for 
determining whether disability exists 
have been developed by the Social Se­
curity Administration and have been 
provided in the form of administrative 
issuances at the initial and reconsider­
ation levels for use in the adjudication 
of each case.’ Thousands of such cases 
are adjudicated each year under these 
evaluation guides. These guides are 
now proposed as rules for incorpora­
tion into the regulation. Their publica­
tion in this form will facilitate a sound 
determination of disability in those 
cases where the vocational impact of 
age, education, and work experience
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must be assessed in conjunction with 
the severity of an individual’s medical 
impairment(s), better assure consisten­
cy of determinations, and better serve 
to advise the public, adjudicatory per­
sonnel within the Social Security Ad­
ministration, and the courts, of the 
specific rules followed by the Social 
Security Administration.

This need for publication of addi­
tional, more definitive medical-voca­
tional rules has been further height­
ened by the advent of the recent title 
XVI (Supplemental Security Income) 
legislation which introduced into gen­
eral adjudicative consideration for the 
first time a factor not normally pre­
sent in the title II disability program— 
the vocational impact upon adult indi­
viduals who have no relevant work ex­
perience at all.

Under title II, the “ insured status” 
requirement, which applies to most 
disability claimants, requires that the 
claimant have a significant and recent 
work history covered under the title II 
program. Under title XVI, the same 
test of disability is used as under title 
II, but the collateral requirements are 
directed to financial need rather than 
participation in a work-related con­
tributory system. Therefore, needy 
disabled individuals may qualify under 
title XVI even if they have no work 
history.
P roposed A mendments E xpanding  the* 

R egulations

GENERAL

For consistency with the statutory 
definition of disability, the proposed 
regulations contain a technical clarifi­
cation of the language in Regulations 
No. 4 and Regulations No. 16 to reflect 
that an impairment that is “not 
severe” would support a finding that 
an individual is not disabled.

The proposed regulations specifical­
ly define the adjudicative weight to be 
given to impairment severity, age, edu­
cation, and work experience. They em­
phasize that the adjudicative judg­
ment is to be based on consideration of 
the interaction of all of the individual 
factors. They also add a new Appendix 
2 which is composed of rules that re­
flect the major functional and voca­
tional patterns that are encountered 
in cases where an individual with a 
severe medically determinable phys­
ical or mental impairment(s) is not en­
gaging in substantial gainful activity 
and the individual’s impairment(s) 
prevents the performance of his or her 
vocationally relevant past work. The 
rules in Appendix 2 also reflect the 
analysis of the various vocational fac­
tors in combination with the individ­
ual’s residual functional capacity in 
evaluating the individual’s ability to 
engage in substantial gainful activity 
in other than vocationally relevant 
past work. These rules are not pre­

sumptive, but are conclusive where the 
necessary findings with regard to each 
individual establish that a particular 
rule is met. That is, where the findings 
of fact made with respect to a particu­
lar individual’s vocational factors and 
residual functional capacity coincide 
with all of the criteria of a particular 
rule, the rule directs a factual conclu­
sion as to whether the individual is or 
is not disabled. However, these individ­
ual findings of fact are subject to re­
buttal and the individual may present 
evidence to refute such findings. 
Where any one of the findings of fact 
does not coincide with the correspond­
ing criterion of a rule, the rule does 
not apply in that particular case and, 
accordingly, does not direct a factual 
conclusion.

Because the rules consider only im­
pairments which result in exertional 
limitations, they are not applicable 
where an individual’s impairment(s) 
cause only non-exertional limitations, 
e.g., certain mental, sensory, or skin 
impairments. Further, the rules may 
not apply where, a combination of im­
pairments significantly limits the 
range of work an individual can per­
form at a given exertional level; nor do 
the rules apply where a finding of fact 
concerning age, education, or work ex­
perience differs from the vocational 
charcteristics required by a rule. The 
rules, however, are useful as adjudica­
tive guides in considering borderline 
cases and cases involving combinations 
of impairments. In any case where a 
rule does not apply, full consideration 
must be given to all the facts of the 
case in accordance with the definitions 
and discussions of each factor in the 
regulations.

The proposed criteria are considered 
in appropriate sequence in the context 
of the overall disability sequential 
evaluation process. This sequence, con­
forming to existing social security reg­
ulations, and left substantially un­
changed by the proposed amendments, 
is applied in the following manner.

1. Determinations based on an indi­
vidual engaging in substantial gainful 
activity. Where an individual is actual­
ly engaging in substantial gainful ac­
tivity, a finding will be made that such 
an individual is not under a disability 
without consideration of either medi­
cal or vocational factors.

2. Determinations based solely on the 
medical severity o f impairments, a. 
Medical considerations alone can justi­
fy a finding that the individual is not 
under a disability where the medically 
determinable physical or mental 
impairment(s) is not severe, e.g., does 
not significantly limit the individual’s 
physical or mental capacity to perform 
basic work-related functions.

b. On the other hand, medical con­
siderations alone would (except where 
other evidence rebuts a finding of dis­
ability, e.g., the individual is actually

engaging in substantial gainful activ­
ity) justify a finding of disability 
where the impairment meets the dura­
tion requirement (i.e., is expected to 
last at least 12 months or result in 
death) and meets or equals the sever­
ity of a listed impairment published in 
the Appendix (to be designated “Ap­
pendix 1” ) of the disability regula­
tions.

3. Determinations based on voca­
tional as well as medical consider­
ations. a. Where an individual with a 
marginal education and long work ex­
perience (e.g., 35 to 40 years or more) 
limited to the performance of arduous 
unskilled physical labor, is not work­
ing and is no longer able to perform 
such labor because of a significant im­
pairment or impairments, such an in­
dividual may be found to be under a 
disability.

b. Where a finding of disability (or 
its absence) is not made under any of 
the foregoing steps, the individual’s 
impairment(s) is evaluated in terms of 
physical and mental demands of the 
individual’s past revelant work. If the 
impairment(s) does not prevent the 
performance of past relevant work, 
disability will be found not to exist.

c. If an individual cannot perform 
his or her past relevant work but the 
individual’s physical and mental capa­
cities are consistent with his or her 
meeting the demands of a significant 
number of jobs in the national econo­
my and the individual has the voca­
tional capabilities (considering his or 
her age, education, and past work ex­
perience) to make an adjustment to 
work different from that which the in­
dividual has performed in the past, it 
will be determined that such an indi­
vidual is not under a disability. Howev­
er, if such an individual’s physical and 
mental capacities in conjunction with 
his or her vocational capabilities (con­
sidering his or her age, education, and 
work experience) are not consistent 
with making an adjustment to work 
differing from that which the individ­
ual has performed in the past, it will 
be determined that such an individual 
is under a disability.

The proposed amendments and the 
addition of Appendix 2 primarily con­
cern the last two steps of the process 
(3 b and c above) and principally the 
last step (3c above). They provide a 
logical sequence for evaluating disabil­
ity within the last step, the step where 
it is necessary to evaluate the severity 
of the individual’s impairment(s) in 
conjunction with his or here vocation­
al profile (i.e., his or her age, educa­
tion, and work experience). These 
rules apply only after a determination 
has been made that the individual’s 
impairment(s), although severe, does 
not meet or equal the listing of impair­
ments in Appendix 1 and the individ­
ual is unable to perform past relevant 
work, Moreover, the rules apply only
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after the impairments have been 
translated into the individual’s phys­
ical and mental ability to perform 
functions necessary for the perfor­
mance of work. In the determination 
of the individual’s impairments and 
ability to function, all medical evi­
dence is evaluated. The individual has 
the burden of proving his or her case 
by furnishing evidence of disability, 
but all evidence adduced in the case 
from any source is fully considered. If, 
however, nothing in the evidence 
raises a question regarding a particu­
lar impairment' or function, such as 
seeing or hearing, the individual is 
considered to be able, in that respect, 
to perform work activities.

The proposed amendments focus on 
the vocational factors of age, educa­
tion, and work experience. They are 
premised on the necessity to adjudi­
cate each case individually to deter­
mine exactly what work a specific indi­
vidual is able to do. This includes a 
specific consideration of the individ­
ual’s vocational profile. In making de­
terminations of disability, administra­
tive notice is taken of authoritative 
publications and studies which identi­
fy the kinds and numbers of jobs that 
exist in the national economy and 
their skill and exertional require­
ments.

Most sources not connected with the 
Social Security Administration which 
deal with the vocational implications 
of limitations resulting from impair­
ments, age, education, and work expe­
rience do so from the standpoint of 
job placement rather than the social 
security concept of disability, which is 
concerned with the physical and 
mental ability to engage in jobs that 
exist. Such sources entail consider­
ation of elements such as employer 
hiring practices which are precluded 
from consideration in social security 
disability adjudication. Thus, most of 
their findings are not directly applica­
ble. Such data do, however, provide an 
overview of the realities of the labor 
market and some specific reference 
points that can be utilized. The exten­
sive experience of the Social Security 
Administration is also used as a basis 
for consideration of vocational factors.

Recognizing the primary importance 
of the individual’s impairment(s) and 
any limitations resulting therefrom, 
the proposed amendments require 
first that sound professional judg­
ments be made as to an individual’s 
maximum sustained work capability as 
a result of his or her impairment(s)— 
the individual’s residual functional ca­
pacity. Then, a reliable basis is needed 
to relate the individual’s residual func­
tional capacity to what he or she could 
be expected to do in terms of work at 
various exertional levels. The individ­
ual has the burden of proving that he 
or she is disabled and where no issue is 
raised by his or her allegations or the

evidence adduced as to specific phys­
ical or mental capacities, findings as to 
such capacities are not required.

In order to consider the individual’s 
residual functional capacity in terms 
of the level of work his or her exer­
tional capabilities would represent, the 
designations of sedentary, light, 
medium, heavy and very heavy work 
are used as such terms are defined in 
the third edition of the Dictionary of 
Occupational Titles published by the 
Department of Labor. This provides a 
“bridge” between assessment of resid­
ual functional capacity and the identi­
fication of ranges of work and types of 
jobs that remain within the individ­
ual’s functional capabilities. The rules 
attach vocational significance to the 
functional capability for various 
ranges of work in terms of the relative 
numbers of jobs represented by the 
various capabilities.

The functional ability to perform 
heavy work, which includes the func­
tional capability for work at all of the 
lesser functional levels as well, indi­
cates the functional capability for 
almost all work that is listed in the 
third edition of the Dictionary of Oc­
cupational Titles. The functional abili­
ty to perform very heavy work in­
cludes the functional capability for all 
work that is listed in the third edition 
of the Dictionary of Occupational 
Titles.

The functional capacity to perform 
medium work includes the functional 
capacity to perform sedentary, light, 
and medium work and indicates a sub­
stantial work capability. Approximate­
ly 2,500 separate unskilled sedentary, 
light and medium occupations are 
identified in the Selected Characteris­
tics of Occupations, a supplement to 
the third edition of the Dictionary of 
Occupational Titles. Each occupation 
represents numerous jobs found 
throughout the national economy.

The functional ability to perform a 
full or wide range of light work repre­
sents substantial work capability in di­
verse jobs and industries at all skill 
levels. Approximately 1,600 separate 
unskilled light and sedentary occupa­
tions can be identified in the Supple­
ment to the Dictionary of Occupation­
al Titles (third edition), each occupa­
tion representing numerous jobs found 
throughout the national economy.

Most sedentary occupations are 
skilled or semi-skilled, and fall within 
the professional, administrative, tech­
nical, clerical, machine trade, and 
benchwork classifications. There are 
also approximately 200 separate un­
skilled sedentary occupations which 
can be identified in the Supplement to 
the Dictionary of Occupational titles 
(third edition), each occupation repre­
senting numerous jobs found through­
out the national economy. While sed­
entary work represents a significantly 
restricted range of work, this range

itself is not so restricted as to negate 
work capability for substantial gainful 
activity. As with the other factors, the 
functional level of work which an indi­
vidual can perform is not, in itself, de­
terminative of disability but must be 
considered in conjunction with the in­
dividual’s age, education, and work ex­
perience.

The proposed Appendix 2 considers 
the functional level of work which an 
individual can perform in relation to 
the individual’s age, education, and 
work experience. Various combina­
tions of these functions are arranged 
to direct a factual conclusion as to 
whether the individual is disabled. 
Where findings of fact as to the indi­
vidual’s remaining functional capacity, 
age, education and work experience co­
incide with the criteria of a specific 
rule, the indicated factual conclusion 
obtains. Where any one of the individ­
ual findings of fact does not coincide 
with a criterion specified in a particu­
lar rule, the rules does not apply tn 
that particular case and, therefore, 
does not direct a factual conclusion of 
disabled or not disabled. In such in­
stances the Appendix 2 rules will pro­
vide a guide for decision-making along 
the discussions of each factor in the 
body of the regulations.

If it is found that an individual does 
not have the physical-mental capacity 
to perform work even at a sedentary 
level—the level requiring the least ex­
ertion-disability will be determined to 
exist, absent specific evidence to the 
contrary (e.g., the individual is work­
ing in substantial gainful activity). (In 
such a situation, the individual should 
ordinarily have been determined to be 
disabled based solely on consideration 
of the medical severity of impairment 
under Step 2b in the sequential pro­
cess described above.) If, on the other 
hand, it is found that the individual, 
although severely impaired, does have 
the physical-mental capacity to per­
form work at some exertional level 
(i.e., sedentary through heavy), consid­
eration then must be given, as pro­
vided in the law, to whether “ jobs' 
exist in the national economy” that 
are within the individual’s capability, 
considering his or her residual func­
tional capacity in the light of his or 
her age, education, and work experi­
ence.

As previously set out, the law pro­
vides that “ jobs exist in the national 
economy” when they exist in signifi­
cant numbers either in the region 
where an individual lives or in several 
regions of the country. Further, in de­
fining what constitutes disability, 
under sections 223(d) and 1614(a)(3) of 
the Social Security Act, the Congres­
sional intent is that where an individ­
ual’s physical or mental impariment(s) 
and his or her age, education, and past 
work experience are compatible with 
the performance of substantial gainful
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activity, the individual cannot be con­
sidered under a disability because he 
or she is unsuccessful in obtaining 
work he or she can do; or because 
work he or she could do does not exist 
in his or her local area; or because of 
the hiring practices of employers, 
technological changes in the industry 
in which the individual has worked, or 
cyclical economic conditions; or be­
cause there are no job openings for 
the individual or the individual would 
not actually be hired to do work he or 
she could otherwise perform. On the 
other hand, an individual may be de­
termined to be under a disability if the 
individual’s physical or mental impair­
ments are of such severity that the in­
dividual is not only unable to do his or 
her previous work but cannot, consid­
ering his or her age, education, and 
work experience, engage in any other 
kind of substantial gainful work which 
exists in the national economy.

In view of the provisions of the law 
and data which show that significant 
numbers of unskilled jobs do exist in 
the “national economy” at each of the 
levels of required exertion from seden­
tary through heavy and very heavy, 
an individual would not meet the re­
quirements for disability if the individ­
ual has the residual functional*capac­
ity to do work at any of these levels 
and the individual’s vocational capa­
bilities, considering his or her age, 
education, and work experience, are 
not so adverse as to preclude his or 
her ability to engage in such work. 
Thus, for example, an individual who 
retains the physical ability to do a 
wide range of light work, who is not of 
advanced age, and is able to communi­
cate, read, and write on an elementary 
level, would generally be considered to 
still be in the competitive labor 

• market for light, unskilled work, de­
spite the absence of special experience 
or skills. This is a longstanding guide 
used by social security disability pro­
gram adjudicators and has been avail­
able in administrative issuances.

Within the context of the preceding 
discussion concerning the overall 
impact of vocational considerations in 
assessing disability, the expanded reg­
ulations also provide specific rules for 
assessing each of the vocational fac­
tors of age, education, and work expe­
rience. The bases for these rules are 
discussed below:

AGE

Reference sources and materials 
dealing with chronological age in 
terms of vocational relationship deal 
principally with employment and re­
habilitation activities, basing their 
conclusions mainly on the rate of par­
ticipation in the labor force, the un­
employment rate, duration of unem­
ployment, and the proportion of hires 
to applicants. It appears from such 
materials that the “older worker” is

usually considered as an individual 45 
years of age and older. See, for exam­
ple “Services to Older Workers” by 
the Public Employment Service (May 
1957), page 9; Training and Employ­
ment of the Older Worker, Recent 
Findings and Recommendations Based 
on Older Worker Experimental and 
Demonstration Projects by Sarah F. 
Leiter (February 1968), pages 1 and 2; 
The Productive Years Age 45-65 (un­
dated) published by the National Asso­
ciation of Manufacturers; Meeting the 
Manpower Challenge of the Sixties 
with 40-plus Workers, a November 
1960 Department of Labor publication, 
page 12.

It is further noted in publications 
that age 55 represents a critical point 
in the attempts of “older workers” to 
obtain employment. See, for example, 
A Survey of the Employment of Older 
Workers (1965) by the State of Cali­
fornia, Department of Employment 
and Citizens’ Advisory Committee on 
Aging, page 96; The Vocational Ad­
justment of the Older Disabled 
Worker, A Selective Review of the 
Recent Literature, by Herbert Rusa- 
len, Ed. D. (a study for the Vocational 
Rehabilitation Administration), pages 
9, 10, and 12; Services to Older Work­
ers by the Public Employment Service 
(May 1957).

In viewing the overall implications 
of the data in the sources cited, it 
must be recognized that there is a 
direct relationship between age and 
the likelihood of employment. Howev­
er, the statutory definition of disabil­
ity provides specifically that vocation­
al factors must be viewed in terms of 
their effect on the ability to perform 
jobs rather than the ability to obtain 
jobs—in essence, in terms of how the 
progressive deteriorative changes 
which occur as individuals get older 
affect their vocational capacities to 
perform jobs. Since no data or sources 
are available which relate varyng spe­
cific chronological ages to specific vo­
cational limitations for performing 
jobs, it has been necessary to analyze 
and interpret for performing jobs, it 
has been necessary to analyze and in­
terpret the available age—employment 
data to ascertain a point where it 
would be realistic to ascribe vocational 
limitations based on chronological age.

Prior experience of the Social Secu­
rity Administration in determining 
when age makes a difference in dis­
ability determinations has also been 
considered, e.g., as shown in the Social 
Security Disability Applicant Statis­
tics/1970 published by the U.S. De­
partment of Health, Education, and 
Welfare, Social Security Administra­
tion, Office of Research and Statistics, 
September 1974, as well as the Veter­
ans Administration Schedule for 
rating disabilities (38 CFR 4.17).

In this respect, while the data re­
flect employment problems as develop­

ing at age 45, they recognize that this 
problem becomes significantly intensi­
fied at age 55. It is at this point, age 
55, where it can reasonably be antici­
pated, therefore, that the deteriora­
tive changes which occur in older per­
sons which affect vocational capacities 
would most likely occur. Further, the 
vocational adversity of age 55 was rec­
ognized in Report of the 1971 Advisory 
Council on Social Security published 
by the U.S. Government Printing 
Office, April 5, 1971; and age 55 has al­
ready gained Congressional recogni­
tion in legislation establishing special 
provisions for disability because of 
blindness (see 42 U.S.C. 423(d)(1)(B)).

Thus, from the standpoint of chron­
ological age, the proposed amend­
ments reflect age 55 and over as ad­
vanced age representing the point 
when age could be expected to be an 
adverse consideration in determining 
an individual’s vocational adaptability 
to work differing from that of his or 
her past experience. This designation 
of age is an expectancy only and not 
an arbitrary limit and may not be cru­
cial in a particular case. Indeed, what­
ever disadvantage “advanced age” may 
have generally may be offset in a spe­
cific case by an advantage such as 
skills or training. Further, no general 
application or inferences are intended 
regarding employer hiring practices 
with respect to age. (The Age Discrim­
ination in Employment Act of 1967 
prohibits discrimination in hiring 
practices because of age.) As noted 
earlier, employer hiring practices, re­
gardless of their legality, are excluded 
from consideration in social security 
disability adjudication. The ultimate 
finding of whether an individual of ad­
vanced age can or cannot reasonably 
be expected to adjust to work other 
than that which the individual has 
performed in the past, is dependent 
upon an evaluation of the extent of 
the individual’s limitations resulting 
from medically determinable impair­
ments in interaction with his or her 
age, education, training, past work ex­
perience (or lack of work experience), 
and skills. In addition, these amend­
ments take cognizance of the fact that 
the vocational impact of age does not 
abruptly change from a favorable to 
an adverse vocational consideration 
precisely at the point of attaining age 
55. Therefore, the proposed amend­
ments provide for consideration of a 
lesser, but nevertheless significant, 
degree of vocational adversity as ad­
vanced age is approached. The chrono­
logical ages shown in the Appendix 2 
Rules (45, 50, 55, 60) as representative 
of the increasing adversity of age 
within the scope of consideration of 
this factor in social security disability 
adjudication are intended as specific 
indicators, but are not intended to be 
applied mechanically in borderline sit­
uations.
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EDUCATION

Formal education is given adjudica­
tive weight to the extent that it re­
lates to an individual’s ability to meet 
reasoning abilities, language, and 
arithmetical requirement of jobs. Rea­
soning ability would affect the individ­
ual’s ability to follow instructions and 
make judgments in a work situation. 
Language competence relates to abili­
ty to read, write, and speak. The in­
ability to meet the language require­
ments at an elementary level would re­
strict even the number of unskilled 
jobs a person would be able to do. 
Similarly, the inability to perform 
single calculations in addition and sub­
traction would represent vocational re­
strictions in performing some un­
skilled jobs. On the other hand the 
Dictionary of Occupational Titles, 
third edition, and particularly the sup­
plement thereto, Selected Characteris­
tics of Occupations published by the 
Department of Labor, reflects that in­
dividuals with basic competences in 
speaking, reading, writing, and making 
simple calculations do have the educa­
tional capabilities for performing un­
skilled work. The Occupational Out­
look Handbook, published by the 
Bureau of Labor Statistics (page 778, 
1970-1971 edition and page 764, 1974- 
1975 edition), also reflects that people 
who have less than a high school edu­
cation and no previous experience 
often can qualify for unskilled jobs. 
Other materials indicate similar corre­
lations and reflect that employability 
tends to increase with education. See, 
for example, in the Occupational Out­
look Handbook, published by the 
Bureau of Labor Statistics (1974-1975 
edition), the section within each occu­
pational listing entitled “Training 
Other Qualifications, and Advance­
ment,” for example, see page 764; The 
Long Term Unemployed, Educational 
Attainment (October 1964) published 
by the Manpower Administration of 
the Department of Labor in coopera­
tion with the Oklahoma Employment 
Security Commission (pages vi, and 
18); Monthly Labor Review of January 
1974, an article entitled “Educational 
Attainment of Workers, March 1973” 
(pages 58-61); Atuomation Manpower 
Services Program Report by the New 
Jersey State Employment Service enti­
tled “The ‘Mack’ Worker, The Impact 
of His Job Loss 2Vfe Years Later (De­
cember 1965) (pages 14 and 15); A 
Survey of the Employment of Older 
Workers (1965), by the State of Cali­
fornia Department of Employment 
and Citizens’ Advisory Committee on 
Aging; The Impact of Technological 
Change in the Meatpacking Industry, 
published by the Division of Employ­
ment, Department of Labor in March 
1966 (page 16). Illiteracy as an adverse 
factor has also been discussed in cer­
tain sources (e.g., Rehabilitation of 
the Aging prepared by Portland State

College under auspices of Vocational 
Rehabilitation; Monthly Labor 
Review, September 1972, an article 
titled “How Employers Screen Disad­
vantaged Job Applicants” ).

An education of high school level or 
above may serve as a partial substitute 
for loss of physical capacity, i.e., 
better educated individuals are more 
likely to be engaged in sedentary and 
professional jobs. Thus, they are not 
as likely to apply for benefits or to be 
classified as disabled. In support of 
this, the data do not show the better 
educated to be heavily represented 
among the disabled; see, for example, 
Social Security Disability Applicant 
Statistics/1970, DHEW Pub. No. (SSA) 
75-11911, pages 45, 46, 47, tables 18,19, 
and 20.

In viewing the overall implications 
of the data in the sources cited, it 
must be recognized that there is a 
direct relationship between the level 
of education attained and the likeli­
hood of employment. These sources 
indicate that young prople who have 
less than a high school education and 
no previous work experience often can 
only qualify for employment in un­
skilled jobs such as kitchen workers, 
dishwashers, or construction laborers. 
Also, it is noted that individuals with 
the least schooling tend to have the 
most unemployment. In the blue 
collar classification, skilled workers 
tend to have a higher educational at­
tainment than semi-skilled workers. In 
the white collar classification, most 
employees are high school graduates. 
Additionally, upon becoming unem­
ployed or laid off, individuals with at 
least a high school education have 
better success in finding new employ­
ment. As a corollary, the chronically 
unemployment tend to be functional 
illiterates since most employers re­
quire that prospective employees at 
least be able to read and write. This is 
true even in the case of some unskilled 
work.

Thus, it can be seen that employabil­
ity tends to increase and unemployent 
tends to decrease as the level of educa­
tion increases. Increasing adaptability 
to canging working conditions and ac­
quisition of more readily transferable 
skills occurs with increased education. 
Further, when jobs require a specified 
minimal educational background, the 
lack of an adequate education, espe­
cially if illiteracy exists, serves to ex­
clude such individuals from consider­
ation for such jobs even though they 
might otherwise be able to perform 
satisfactorily. In considering the 
impact of education in social security 
disability adjudication, judgments 
must be made beyond the mere use of 
the number of grades of formal 
schooling an individual has achieved. 
In applying the rules in appendix 2, 
the factor of education must represent 
the individual’s demonstrated compe­

tences in addition to or instead of a 
particular number of years of formal 
schooling or a lack of formal school­
ing.

WORK EXPERIENCE

An individual’s past work experience 
is considered as demonstrating most 
persuasively the kinds of work and 
skill level at which an individual is 
qualified to perform. In the proposed 
regulations, previous experience, par­
ticularly if it resulted in work skills 
that are transferable to other jobs, is 
treated as a substantial vocational 
asset in accordance with sources which 
reflect that workers with skills tend to 
have fewer and shorter periods of un­
employment, and that skilled workers 
are often in demand, even at age levels 
when some workers without acquired 
skills are experiencing difficulty in the 
labor market. Some of these sources 
are: Counseling and Placement Ser­
vices for Older Workers (September
1956) published by the Department of 
Labor, Page 4, Section C.2.c; page 12, 
No. 14; page 15, No. 8, page 77, Section 
H.l; A Survey o f the Employment o f 
Older Workers 1964, published by the 
State of California, Department of 
Employment and Citizens’ Committee 
on Aging, Page 9, Section B.l; Page 10, 
under the heading “Experience” ; Page 
49, Section A.; Page 70, Section 2.a.; 
and Services to Older Workers by the 
Public Employment Service (May
1957) , published by the U.S. Depart­
ment of Labor; Page 7, Section C. 
However, to be under a disability an 
individual must not only be unable to 
do his or her customary work but also 
must be unable to do any other kind 
of work that exists in significant num­
bers in the national economy. Al­
though past work experience provides 
an individual with familiarity with cer-. 
tain work environments, as previously 
noted the third edition of the Diction­
ary o f Occupational Titles and other 
sources identify many unskilled jobs 
in the national economy at all levels of 
exertion which do not require skills or 
previous work experience, and even in­
dividuals without past work experi­
ence may vocationally qualify for such 
jobs. Notwithstanding this fact, the 
expanded regulations do recognize 
that where the applicant has had no 
prior work experience (a significant 
number of applicants for Supplemen­
tal Security Income benefits fall in 
this category) this is an adverse voca­
tional factor which must be taken into 
consideration, particularly for individ­
uals of advanced age.

PUBLIC COMMENTS

In order to obtain the public’s views 
and comments before proceeding with 
the proposed amendments, public 
meetings were held in Baltimore, Md. 
(41 FR 51471), Dallas, Tex., and San 
Francisco, Calif. (42 FR 8223) on De-
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cember 8, 1976, March 1, 1977, and 
March 3, 1977, respectively. All com­
ments pertaining to the proposed 
amendments have been carefully con­
sidered.

Several significant changes have 
been made as a result of written com­
ments from members of the public and 
statements by persons who attended 
the public meetings. First, we have 
made it clear that the rules in Appen­
dix 2 direct a factual conclusion of dis­
abled or not disabled only where the 
findings of fact made with respect to a 
particular individual’s vocational fac­
tors and residual functional capacity 
coincide with all of the criteria of a 
particular rule. Therefore, a disability 
claimant, or his or her representative, 
may introduce evidence to show that 
the criteria embodied in any rule in re­
spect to age, education, previous work 
experience, and residual functional ca­
pacity do not apply in his or her spe­
cific case. Second, we have also ex­
plained that the rules do not preclude 
a younger individual from being found 
disabled and have included examples 
reflecting allowances of disability 
claims of younger persons. Third, we 
have emphasized that the number of 
grades of formal schooling does not 
always reflect educational accomplish­
ments. Fourth, we have revised the 
proposed regulations to reflect exist­
ing policy in that the inability to com­
municate in English will generally rep­
resent a vocational handicap regard­
less of where the claimant resides. It 
should at the same time be empha­
sized strongly that inability to speak 
English will in no way cause an indi­
vidual to be considered uneducated. 
Finally, we have deleted the word “ob­
jective”  in describing the type of evi­
dence necessary for an individual to 
establish inability to engage in sub­
stantial gainful activity. Using this 
word led many people to believe that 
the regulations would implement more 
rigid requirements for findings of dis­
ability. We have also made other 
changes of a clarifying nature.

There follows a discussion of issues 
which were identified, from comments 
made by the public as a result of the 
public meetings held in Baltimore, Md. 
(December 8, 1976), Dallas, Tex.
(March 1, 1977), and San Francisco, 
Calif. (March 3, 1977). These issues 
were identified both from oral testimo­
ny which was made during the course 
of the meetings and from written com­
ments which were submitted. A 
number o f the comments that were re­
ceived pertain to social security mat­
ters which are not within the purview 
of these proposed regulatory amend­
ments. All such comments have been 
referred for consideration to the ap­
propriate components of the Social Se­
curity Administration.

The major objections to these pro­
posed regulations are discussed. Some

of the objections were repeatedly 
made at the Baltimore, Dallas, and 
San Francisco public meetings and in 
written comments submitted to the 
Social Security Administration. Other 
objections were only made by one or 
two members of the public. However, 
there is no significance to the order in 
which the objections are discussed. 
Many of the written comments re­
ceived and statements made by indi­
viduals who spoke at the public meet­
ings necessarily had to be condensed, 
summarized or paraphrased. However, 
we have tried to adequately express 
everyone’s views and to respond to the 
issues raised.

The proposed regulations provide for 
making disability determinations on 
the basis o f an “average man”  concept 
The question was raised by many com- 
menters as to whether the proposed 
regulations—specifically Appendix 2— 
represent a change from individualized 
adjudication to an “average man” con­
cept. Other writers described this in 
terms of “computerized” adjudication. 
It was suggested that this change 
would be brought about by treating 
claimants according to categories or 
classes rather than as individuals, and 
by forcing them into “pigeon holes” or 
“slots,” whether or not they individ­
ually fit such classifications. One 
writer stated that this would impact 
most heavily on supplemental security 
income claimants, who are generally 
less sophisticated and less able to pro­
test an attemt to force them into a 
“pigeon hole.”  Another commenter 
stated that the proposed regulations 
provide an excuse for the Social Secu­
rity Administration not to gather all 
facts pertinent to an individual.

The proposed regulations, including 
Appendix 2, do not represent a depar­
ture from the concept of individual­
ized adjudication and are not intended 
to promote expediency. They provide 
for individual assessments of each 
claimant’s remaining functional capac­
ity, age, education, and work experi­
ence, as presently required, while addi­
tionally setting out the policy guides 
in the form of rules showing the inter­
action of various combinations of 
these individual factors. It is not con­
templated that all individuals will 
meet the criteria of a particular rule. 
The Social Security Administration’s 
years of experience in the disability 
program supports the position that 
many will not. However, it must be 
recognized that it would be impossible 
to administer the social security dis­
ability program without guides and 
standards, whether in the form of 
medical standards alone as in the ex­
isting appendix to the regulations, or 
as medical-vocational standards as set 
out in the proposed regulatidns. The 
rules in Appendix 2 represent such 
standards and provide all adjudicative 
levels a regulatory structure for assur­

ing more equitable, uniform assess­
ment of individuals with similar fac­
tors wherever in the country they may 
file a claim, without loss of individual­
ized assessment.

In light of the public concerns that 
the proposed regulations represent a 
change in policy to an “average man” 
concept with a loss of individualized 
adjudication, the proposed amend­
ments have been modified to more 
clearly show the continuity of the 
Social Security Administration’s com­
mitment to individualized adjudica­
tion; and guard against any misuses of 
the proposed regulations—particularly 
Appendix 2. The modifications are:

(1) The addition of language in the 
explanatory material to emphasize the 
nature and use of the rules in Appen­
dix 2; and

(2) The addition of language to pre­
clude any tendency to cite a specific 
rule as justifying a finding of disabled 
or not disabled when all of the judg­
ments resulting from individual assess­
ments of all factors do not coincide 
with all of the criteria of that rule.

77ie proposed regulations will result 
in more denials o f disability claims. 
The additional clarification and expla­
nations of the intent and usage of the 
proposed amendments also serve to re­
spond to the concerns of the many 
commenters who believe that the pro­
posed amendments would result in a 
marked increase in denials of disabil­
ity claims to the disadvantage of some 
claimants, as well as to various State 
assistance programs that would re­
quire additional funding to aid denied 
disability claimants. It is not intend­
ed—and not expected, based on exten­
sive past experience—that the pro­
posed amendments will result in any 
significant change in evaluating voca­
tional factors under the disability pro­
grams. Existing policy is being set out 
in the same manner in the proposed 
amendments as it has been understood 
and practiced in the past. Past empha­
sis, however, has been on the initial 
and reconsideration levels of adjudica­
tion since statements of policy in ad­
ministrative materials and internal 
guides and training sessions may not 
have been fully shared with the 
Bureau of Hearings and Appeals. How­
ever, recognizing the rather complex 
types of claims that are ordinarily 
dealt with at the hearing level, it 
would not be anticipated that any 
marked changes would take place on a 
national basis.

The proposed regulations discrimi­
nate against the younger person. Com­
ments were received from several 
sources contending that the proposed 
amendments will force a denial of all 
claimants undei; 45 years of age unless 
they meet or equal the criteria of the 
medical listings. This, in fact, is not 
the case; no change of policy is in­
volved in this area. In view of the ap-
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parent misunderstanding, however, it 
has been further emphasized by addi­
tional language in the proposed 
amendments that any rule in Appen­
dix 2 will apply in the case of a par­
ticular individual and, therefore, 
direct a factual conclusion of disabled 
or not disabled only where that indi­
vidual’s particular circumstances as re­
flected in the judgments made as to 
his or her remaining functional capac­
ity, age, education, and work experi­
ence coincide with the criteria of that 
rule. Otherwise, the rule does not 
apply in the case of that particular in­
dividual and full consideration must 
be given to all of the relevant facts of 
the case in arriving at a decision as to 
disability. Since most of the examples 
of case situations of individuals under 
age 45 suggested by the commenters 
would not fit any of the numbered 
rules in proposed Appendix 2, they 
could not be denied on the basis of any 
of the rules—in effect the rule would 
not apply, as indicated above, and ad­
judication would proceed as set out in 
the explanatory material in Appendix
2. In order to additionally ensure that 
individual claims will be handled in 
the manner intended, the explanation 
of the consideration of individuals 
under age 45 has been expanded to in­
clude two specific case examples in 
which such claimants would he found 
disabled—as in the past—under the 
proposed regulations.

The proposed regulations, in using 
the word "objective” in describing nec­
essary evidence, exclude consideration 
o f subjective symptoms. Multiple com­
ments were received expressing con­
cerns about the addition of the word 
“objective” in describing the evidence 
necessary for an individual to estab­
lish inability to engage in substantial 
gainful activity. The commenters be­
lieve that the inclusion of this word 
would result in excluding subjective 
symptoms—particularly pain—from
consideration in arriving at a disability 
decision.

The types of evidence needed to es­
tablish disability, the individual’s re­
sponsibility for furnishing such evi­
dence, and other rules concerning evi­
dence are set forth in 20 CFR 404.1523 
through 404.1530 and 20 CFR 416.923 
through 416.930. The administrative 
law judge’s responsibilities for inquir­
ing fully into a case and establishing a 
sound record on which to base the de­
cision are detailed in 20 CFR 404.927 
and 416.1434. None of these regulatory 
sections are affected by the proposed 
amendments.

Inclusion of the word "objective” 
was in no way intended to alter the 
evidentiary requirements or to violate 
the established disability adjudicative 
process concerning subjective symp­
toms. Rather, the word was added to 
give emphasis to the need for evidence 
that is consistent with the require-

PROPOSED RULES 
*

ments set forth in the regulations. 
However, since the use of "objective” 
in this sense has apparently caused 
some apprehension that more strin­
gent evidence requirements would be 
employed, it, has been removed from 
the proposed amendments.

The proposed regulations are unreal­
istic in evaluating non-English speak­
ing peoples. Some commenters noted 
the change from existing policy in the 
proposed regulations regarding the ad­
judicative consideration of an individ­
ual’s inability to communicate in Eng­
lish. One of these commenters stated 
that consideration of such a factor in 
regard to employability is racist in 
nature and to the detriment of non- 
English speaking persons. The Social 
Security Administration does not con­
sider the additional adversity imposed 
upon an impaired individual by virtue 
of the inability to communicate in 
English, the predominant language in 
the national economy, in terms of em­
ployer hiring practices or preferences. 
Such considerations are, in fact, pro­
hibited. However, in considering 
ranges of work and numbers of jobs 
that exist because of a medically de­
terminable impairment, factors which 
diminish that range of work or pre­
clude the performance of certain types 
of jobs must be recognized. Since indi­
viduals who are unable to communi­
cate in English are further restricted 
in the range and types of work for 
which they are functionally capable of 
performing, this adverse factor should 
remain as an adjudicative consider­
ation. Thus, it is not the racial or prej­
udicial factor that is being considered, 
but rather the reduced capability re­
flected by the inability to satisfactori­
ly carry out the duties of those jobs 
which require communication in Eng­
lish. As the proposed regulations have 
now been revised, an individual’s in­
ability to communicate in English may 
be a decisive factor resulting in a find­
ing of disabled but will not direct a 
finding of not disabled.

Other commenters questioned the 
policy as set out in the proposed 
amendments which is based upon the 
incidence of individuals with similar 
language capabilities in the area in 
which he or she resides. One writer 
asked what change in the Social Secu­
rity Administration’s experience 
brought about the change in this 
policy from the previously held posi­
tion that inability to communicate in 
English was generally considered 
equally adverse in the terms of work 
remaining in the national economy re­
gardless of the individual’s place of 
residence. There has, in fact, been no 
change in the experience regarding 
this policy; accordingly, upon further 
consideration and in response to the 
public comments, the policy regarding 
the adjudicative treatment of the in­
ability to communicate in English has

been restored in the proposed amend­
ments to agree with existing policy; 
i.e., the factor is generally considered 
a handicap to work adjustment with­
out regard to an individual’s place of 
residence. It has also been emphasized 
that the factor for adjudicative consid­
eration is the inability to communicate 
in English in even a basic manner and 
that the particular non-English lan­
guage in which an individual may be 
fluent is immaterial.

The proposed regulations will reduce 
the use o f vocational witnesses at hear­
ings. Several persons indicated that 
under the proposed regulations, voca­
tional experts would be used much less 
frequently at the hearing level, par­
ticularly in relation to the taking of 
administrative notice of the existence 
of significant numbers of unskilled, 
entry-level sedentary and light jobs in 
the national economy. One individual 
concluded that the proposed regula­
tions would entirely eliminate the 
need for vocational evidence of the ex­
istence of particular jobs which a par­
ticular individual can perform. Some 
pointed out that making judgments on 
issues such as the transferability of 
skills is beyond the expertise of an ad­
ministrative law judge. Others com­
menced that vocational experts are 
"preferable to a set of appendices,” 
and that the basic due process guaran­
tee of the right to cross-examine ad­
verse witnesses might be eliminated or 
undermined.

The proposed regulation amend­
ments do not contravene the basic 
social security regulations, 20 CFR 
404.927 and 416.1434, which provide 
that the administrative law judge’s re­
sponsibility is to inquire fully into the 
case before him or her and to establish 
a sound record on which to base his or 
her decision. In the past, not every dis­
ability hearing which involved voca­
tional factors has included the testi­
mony of a vocational expert (approxi­
mately one in four disability cases de­
cided on their merits involve live voca­
tional expert testimony); and, in sev­
eral judicial districts, administrative 
notice of the existence of unskilled, 
entry-level sedentary and light jobs 
has been permitted in certain circum­
stances. Use of a vocational expert is 
at the discretion of the administrative 
law judge; this discretion is not being 
abridged. However, when the sole issue 
is one of a claimant’s exertional limita­
tion to sedentary or light work as de­
fined by the Department of Labor and 
quoted in these proposed regulations, 
the services of a vocational expert 
should not be necessary merely to es­
tablish that the national economy con­
tains significant numbers of these 
jobs. In such cases, the use of the reg­
ulations rather than vocational ex­
perts to support the conclusion is valid 
and does not conflict with any “due 
process” guarantees. On the other
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hand, the medical findings of fact may 
be complex and lead to difficult judg­
ments; e.g., a claimant may have one 
condition which limits him or her to 
light exertion, another which prevents 
him or her from being in contact with 
certain substances encountered in his 
or her usual occupation, and yet an­
other which narrows the range of 
light work which the individual can 
perform. In situations such as this, it 
would be the proper function of a vo­
cational expert to determine whether 
there are, in fact, significant numbers 
of appropriate light jobs in the nation­
al economy which are compatible with 
the claimant's impairments. A further 
complexity would be added where the 
claimant was older and had done 
skilled work, for then an allowance or 
denial would depend upon whether he 
or she could readily transfer his or her 
work skills to specific occupations 
within his or her remaining functional 
capacity; a vocational expert would 
have the expertise to determine this 
and to testify as to the existence in 
significant numbers of such jobs in the 
national economy. Hence, it is antici­
pated that many issues on hearing will 
continue to require the services of vo­
cational experts.

In view of the considerable public 
misapprehension about the intent of 
prior references to lessening the need 
for vocational testimony, all such ref­
erences have been deleted from the 
proposed amendments.

Rule 201.05, pertaining to “educa­
tion" in the proposed regulations is er­
roneous. Two commenters stated that 
Rule 201.05 in proposed Appendix 2 is 
excessively harsh—that an unfavor­
able decision in this situation cannot 
but be an erroneous conclusion. An­
other indicated that this rule is illus­
trative of faulty “ legal reasoning” on 
the Secretary’s part and suggested 
that if this rule is erroneous, there 
may also be “ errors in other catego­
ries.”  This rule provides that an ad­
vanced age claimant whose sustained 
work capability is limited to sedentary 
work and who has a high school edu­
cation or more—education that pro­
vides for direct entry into skilled 
work—will be found not disabled 
whether or not he previously worked.

Rule 201.05 is consistent with the 
other rules in Appendix 2 that provide 
for the weighing of education and/or 
skills to offset unfavorable vocational 
considerations. Where an individual, 
even though of advanced age, pos­
sesses education or skills that permit 
direct entry into skilled work, he or 
she possesses significant advantages 
for effecting adjustment to new work 
over an uneducated, unskilled, older 
worker.

While the particular situation set 
forth in Rule 201.05 occurs rarely, the 
provision for this situation is included 
as a rule .in recognition of the possibil­

ity that it may occur. We concur, how­
ever, that additional clarifications of 
the intent of the rule to prevent mis­
application is indicated. This has been 
done by the inclusion of additional ex­
planatory language in section 
201.00(d) of proposed Appendix 2. The 
explanatory language clearly indicates 
that in order for education, in and of 
itself, to provide for direct entry into 
skilled work (in the absence of skilled 
work experience), the education must 
have been recently acquired.

The proposed regulations are outside 
the legal authority o f the Secretary. 
The Social Security Act (the “Act” ) 
has given the Secretary very broad au­
thority to make rules and regulations. 
Section 205(a) of the Act provides that

The Secretary shall have full power and 
authority to make rules and regulations and 
to establish procedures, not inconsistent 
with the provisions of (title ID, which are 
necessary or appropriate to carry out such 
provisions, and shall adopt reasonable and 
proper rules and regulations to regulate and 
provide for the nature and extent of the 
proofs and evidence and the method of 
taking and furnishing the same in order to 
establish the right to benefits hereunder.

Section 1613(d)(1) of the Act states 
that the provisions of section 205(a) 
shall apply with respect to title XVI to 
the same extent as they apply in the 
case of title II. In addition, section 
1102 of the Act provides that the Sec­
retary shall make and publish such 
rules and regulations, not inconsistent 
with the Act, as may be necessary to 
the efficient administration of the 
functions with which he is charged 
under the Act.

The statute, thus, bestows very 
broad authority upon the Secretary to 
issue regulations to discharge his re­
sponsibilities for administering the 
social security programs, subject only 
to the limitation that the Secretary's 
rules, regulations and procedures 
should not be “ inconsistent” with the 
provisions of the Act. There is nothing 
in the legislative history of the Act's 
disability provisions to indicate that 
Congress intended to remove from this 
broad grant of authority the power to 
issue rules for adjudicating disability 
claims or, more specifically, rules for 
relating a claimant’s impairment, age, 
education, and work experience to his 
or her ability or inability to engage in 
substantial gainful activity.

Indeed, it is apparently the view of 
the staff of the House Ways and 
Means Committee that Congress in­
tended the Secretary to have not only 
the power, but also the duty, to issue 
regulations in this area. The staff, 
commenting on the broad language of 
the disability definition enacted by 
Congress, concluded that;
the original idea was that the broad lan­
guage of the statutory definition would be 
amplified by regulations based on operation­
al experience. (Staff of the House Commit­

tee on Ways and Means, 93d Cong., 2d Sess., 
Committee Staff Report on the Disability 
Insurance Program 6 (July 1974).)
The staff went on to suggest that the 
Department
* • • should explore the possibilities as to 
whether the definition of disability can be 
stated more specifically in the law or regula­
tion, and whether more operational pre­
sumptions may be incorporated into its ad­
ministration * * •

The staff also endorsed the conclu­
sion of the 1960 Harrison Subcommit­
tee report which urged the Depart­
ment to develop and refine criteria for 
the weight to be given vocational fac­
tors and make them available to the 
evaluators and to the public in the 
form of published regulations.

Thus, in the view of the staff of the 
House Committee directly responsible 
for social security legislation, the Sec­
retary does have statutory authority 
to promulgate regulations which es­
tablish rules, including presumptions, 
guidelines and procedural and eviden­
tiary rules concerning the effect of vo­
cational factors.

Not only does the Social Security 
Act authorize the issuance of such reg­
ulations but, under the Administrative 
Procedure Act, important policies gov­
erning claims adjudication (such as 
the current vocational guidelines) are 
required to be published as regula­
tions. 5 U.S.C. 552(a)(1), 553.

The clear language of the Social Se­
curity Act, apparent Congressional 
intent, and the provisions of the Ad­
ministrative Procedure Act, all sup­
port a conclusion that regulations in 
some form are “necessary or appropri­
ate” to carry out the disability provi­
sions of titles II and XVI and are thus 
within the Secretary’s power to issue 
as long as they are not inconsistent 
with the Act.

The proposed regulations are not 
clear on how transferable work, skills 
are determined. With respect to trans­
ferable work skills, one question at a 
public meeting related to how they are 
determined, and whether a decision is 
made by comparing two specific jobs 
or a specific job with a broad range of 
work. A writer suggested that, to make 
the fact-finding process more objec­
tive, the words “definite relationship” 
should be included in the proposed 
regulations to clarify the connection 
between a person’s previous occupa­
tion and other occupations for which 
he or she has transferable skills. 
Transferability of skills is determined 
by comparing the essential elements 
and functions of jobs in a person’s 
past experience with those required in 
other, specific occupations he or she 
may reasonably be expected to per­
form. Where the skill is so specialized 
or was acquired in such an isolated 
work setting that it is not readily 
usable in other industries, jobs and 
work environments, an individual's vo-
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cational outlook may be as limited as 
if he or she had no skills. Conversely, 
skills such as clerical ones are general­
ly transferable to a great number of 
occupations in varied industries, while 
very specialized skills such as those in 
nuclear physics may be highly market­
able but only in a narrow range of 
work. To compensate for the adversity 
of advanced age, a finding of transfer- 
ability of skills should be made only 
where very little adjustment is re­
quired by someone at age 55 or older. 
Transferability is most probable and 
meaningful among jobs in which (a) 
the same or a lesser degree of skill is 
required; (b) the same or similar tools 
and machines are used; and (c) the 
same or similar raw materials, prod­
ucts, processes or services are involved. 
This does not contemplate a direct re­
lationship between the occupations 
themselves but does necessarily imply 
a similarity of these factors as they 
relate to past work and other potential 
work under consideration; however, a 
complete similarity of all three factors 
is not necessary to warrant the infer­
ence of transferability. To require that 
there be a “definite relationship” be­
tween a person’s previous occupation 
and other occupations for which he or 
she has transferable skills would be an 
abridgement of sections 223(d)(2)(A) 
and 1614(a)(3)(B) of the Social Securi­
ty Act, which state that an individual 
“ * * * shall be determined to be under 
a disability only if his physical or 
mental impairment or impairments 
are of such severity that he is not only 
unable to do his previous work but 
cannot, considering his age, education, 
and work experience, engage in any 
other kind of substantial gainful work 
which exists in the national economy 
* • Therefore, no change is being 
made as a result of this comment.

The proposed regulations are not a 
codification o f existing vocational 
evaluation policies. Several com- 
menters were concerned as to whether 
the proposed amendments are actually 
a codification of existing vocational 
evaluation policies. As now explained 
elsewhere in this preamble, the pro­
posed regulations do, in fact, represent 
a consolidation and elaboration of 
longstanding medical-vocational evalu­
ation policies which have their bases 
in the Social Security Act and are in 
accordance with Congressional intent. 
These policies, however, have hereto­
fore been reflected in fragmented 
guides and have not been readily avail­
able in the same format at all levels of 
adjudication. For example, at the ini­
tial and reconsideration levels, the ex­
isting regulations are supplemented by 
vocational evaluation guides published 
by the Bureau of Disability Insurance. 
While these supplemental guides are 
all reflective of existing vocational 
evaluation policies, the risk of vari­
ance in policy interpretations is obvi­

ously enhanced by the fact that the 
guides are not consolidated and fully 
explained in a common, structured 
format which is binding at all adjudi­
cative levels. The Social Security Ad­
ministration is convinced that imple­
mentation of the proposed amend­
ments will promote greater consisten­
cy in the disability determination pro­
cess at all levels of adjudication and 
will provide a better understanding of 
the social security disability programs 
by all concerned.

The proposed regulations do not con­
sider a person’s personal preference for 
kinds o f work. One commenter indicat­
ed that the proposed regulations are 
remiss in that they provide no consid­
eration for personal preference of 
work along with the consideration of 
age, education and work experi- ence. 
Sections 223(d)(2)(A) and
1614(a)(3)(B) of the Social Security 
Act state that disability shall be deter­
mined if physical or mental impair­
ments are of such severity that an in­
dividual cannot, considering his age, 
education and work experience, 
engage in substantial gainful work ex­
isting in the national economy (italic 
added).

The proposed regulations are not 
clear as to what impact they will have 
on the workloads o f administrative 
law judges. One participant in a public 
meeting asked what impact the pro­
posed regulations would have on ad­
ministrative law judges’ workloads. In 
the long rim, when applicants know 
what facts are to be at issue and adj in­
dicative personnel have definitive and 
comprehensive vocational evaluation 
instructions which they must follow, it 
is expected that fewer claims will be 
pursued beyond the initial and recon­
sideration levels. Of course, there will 
always be cases involving complex 
issues which will be pursued to the 
hearing level, as well as others where 
the claimant simply believes that an 
erroneous decision has been made. 
However, it is likely that a hearing de­
cision can be made more promptly in 
those cases not involving highly com­
plex issues once the necessary findings 
of fact have been made.

The proposed regulations do not con­
sider employers’ hiring practices. Two 
commenters expressed concern about 
the Social Security Administration’s 
failure to consider employer attitudes 
and hiring practices in the disability 
adjudication process and, further, that 
there is no concession made to this 
consideration in the proposed revision 
of regulations. Another writer suggest­
ed that a separate and distinct set of 
vocational factors regulations is 
needed for title XVI claimants which 
would consider employer attitudes 
toward the developmentally dis- abled. 
Sections 223(d)(2)(A) and
1614(a)(3)(B) of the Social Security 
Act state that a finding of disabled

may not be made if work exists in the 
national economy that an individual 
can physically and mentally do, re­
gardless of whether “ * * * a specific 
job vacancy exists for him or whether 
he would be hired if  he applied for 
work”  (italic added). This statutory 
provision effectively precludes from 
consideration all hiring practices of 
employers, whether by reason of cer­
tain attitudes, local current (cyclical) 
conditions, technological changes or 
employer interpretation of insurance 
restrictions or of what constitutes a 
safety hazard. While it is recognized 
that economic conditions, local cyclical 
business conditions, technological con­
ditions, employer attitudes and em­
ployer hiring practices contribute to 
unemployment, these conditions rep­
resent non-disability reasons for un­
employment.

Under the proposed regulations, not 
all o f a claimant’s impairments would 
be properly evaluated. To commenters 
expressed the fear that not all of a 
claimant’s impairments would be iden­
tified, delinated and considered if find­
ings are to be made only with respect 
to issues of specific physical or mental 
capacities raised by the individual or 
in the evidence adduced. One suggest­
ed, as an example, that a deep depres­
sion might be overlooked unless it 
were detected by attentive observation 
at a hearing.

This matter does not pertain to vo­
cational factors, per se, but to the pre­
liminary medical issue of identifying a 
claimant’s impairments and establish­
ing the level of severity of the impair­
ments including, iii appropriate cases, 
the residual functional capacity. 
There are countless physical and 
mental abnormalities which a person 
may have. However, where an appli­
cant does not refer to â  certain phys­
ical or mental condition, and it is not 
mentioned in any of the medical re­
ports or other evidence obtained, and 
the evidence pertaining to that claim­
ant appears to be complete, it must be 
presumed that the evidence accurately 
portrays the situation and that such 
abnormality does not affect the per­
son’s ability to work. In the adminis­
tration of the Social Security disabil­
ity programs which process over 
2,000,000 cases annually, it has not 
proved necessary nor would it be ad­
ministratively or fiscally sound, to give 
each claimant a comprehensive gener­
al physical and mental examination in 
order to learn what other abnormali­
ties may be present in addition to 
those detectable by our usual and cus­
tomary development practices. In the 
event that a claimant alleged only a 
heart condition, for example, but also 
suffered from a deep depression, the 
second abnormality probably would 
not escape notation in medical reports 
since a physician is a trained medical 
observer and has competence in under-
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standing when his or her patient has 
difficulty in speaking of certain prob­
lems.

The proposed regulations are being 
promulgated for the purpose o f con­
serving trust fund reserves. Several 
commenters suggested that the pro­
posed amendments were drafted in re­
sponse to “short falls” in the trust 
fund reserves and represent an effort 
by the Social Security Administration 
to conserve the trust fund. There has 
been a great deal of concern and at­
tendant publicity about the depletion 
of the social security trust funds and 
efforts to deal with that problem. 
These proposed regulations, however, 
are in no way related to those efforts 
and concerns. As explained in greater 
detail elsewhere in this preamble, the 
proposed regulations are intended as a 
consolidation and elaboration of long­
standing medical-vocational evaluation 
policies. Since the purpose of the pro­
posed regulations is not to increase 
nor decrease the allowance/denial 
ratio, it is anticipated that their publi­
cation would virtually have no effect 
on the trust funds.

The proposed regulations will re­
quire more detailed medical reports. 
One commenter was concerned that 
the proposed regulations will require 
additional medical evidence, particu­
larly for the purpose of establishing 
range of motion and related informa­
tion. The evidence requirements for 
establishing disability, which are set 
forth in the existing regulations (20 
CFR 404.1523 through 404.1530 and 
416.923 through 416.930) have not 
been altered by the proposed amend­
ments. Further, the existing regula­
tions require evaluation of an individ­
ual’s ability to perform such signifi­
cant functions as moving about, han­
dling objects, hearing, speaking, rea­
soning and understanding, for the pur­
pose of assessing whether such individ­
ual can do previous work or work com­
mensurate with previous work or any 
other kind of substantial gainful work 
which exists in the national economy. 
The provisions in the proposed regula­
tions clarify and refine these guide­
lines for considering such functions in 
order to assist an adjudicator in reach­
ing a decision about an individual’s 
ability to do past or other work in the 
economy while providing for greater 
uniformity in the adjudicative process. 
They do not, however, affect the re­
quirements for that decision. In view 
of the foregoing, there should be no 
need for claimants to furnish more 
evidence under the proposed amend­
ments than has been required in the 
past.

Administrative law judges were not 
asked for their views on these proposed 
regulations. One participant in a 
public meeting inquired whether ad­
ministrative law judges have been 
asked for their views on the proposed

regulatory amendments and, if so, 
what is their concensus. Individual ad­
ministrative law judges have not had 
the proposed regulations officially 
submitted to them for comments. 
However, through the administrative 
process, the draft was made available 
to some administrative law judges and, 
as a consequence, the Association of 
Administrative Law Judges provided 
comments on the proposed regula­
tions. Additionally, individual adminis­
trative law judges, one of whom pro­
vided testimony, were present at the 
public meetings. Their comments, 
which expressed some of the same 
concerns which were voiced by mem­
bers of the public, are being afforded 
the same careful consideration as the 
public comments and are being ad­
dressed in this preamble.

The proposed regulations rely too 
much upon the Dictionary o f Occup- 
tional Titles, which is but o f date and 
does not apply to impaired workers. 
One speaker at a public meeting noted 
that the “Dictionary of Occuptional 
Titles (DOT), Third Edition,” was pub­
lished in 1966 and suggested that it is 
out of date. The DOT, published by 
the Department of Labor in 1965, pro­
vides the most comprehensive infor­
mation available concerning jobs in 
the national economy. Supplements to 
the publication have been issued by 
the Department of Labor, and a thor­
oughly updated and revised edition is 
soon to be published. The fourth edi­
tion and subsequent editions will be 
used as they become available.

Another commenter on the “Dictio­
nary of Occuptional Titles” wrote that 
it is not directly applicable for use as 
indicated in the proposed regulations. 
He feared that a claimant would have 
an unreasonable burden of proof to 
rebut the presumption that he could 
do light work, as an example, rather 
than specific light occupations which 
are known to exist currently. In the 
adjudication of a claim in which a 
finding of fact is that the claimant can 
do a wide range of light work, the 
claimant does have have an opportuni­
ty to present evidence showing that 
the finding of fact was incorrect. Aside 
from the possibility of an erroneous 
conclusion, however, a conclusion that 
an individual can do light work at the 
entry level does not mean that the 
person can do each and every un­
skilled light job in the national econo­
my; the import is that he or she would 
have a reasonable employment oppor­
tunity among sill the 1,400 unskilled 
light occupations, each representing 
many jobs in the country. Further­
more, since the functional capacity to 
perform a full range of light work en­
compasses the capacity to perform 
sedentary work, such a claimant would 
also be expected to adjust to the ap­
proximately 200 separate unskilled 
sedentary occupations, each again rep­

resenting numerous jobs in the nation­
al economy. When a claimant has 
slight limitations within light work, 
such as the need to avoid hazards or 
certain environmental substances he 
may present evidence to show that he 
is unable to perform selected occupa­
tions. However, this would not neces­
sarily establish that he is unable to 
perform the preponderance of light 
and sedentary jobs.

Still another writer asked if, in view 
of the generalizations and partial out­
datedness shortly after publication of 
the “Dictionary of Occuptional Titles” 
and “Occupational Outlook Hand­
book,” a claimant’s eligibility status 
would fluctuate from year to year 
with the occupational outlook. There 
must, of course, be a certain amount 
of stability and predictability in a pro­
gram such as disability under social se­
curity so that neither persons already 
receiving benefits nor individuals ap­
plying for them would be subjected to 
year-by-year fluctuations in standards. 
The test in this program is whether a 
person retains the physical and 
mental capacity to do a job, not 
whether there is a job opening for him 
or her. Within these limitations, expe­
rience has shown that these resource 
materials, which are the most com­
plete and authoritative sources avail­
able on the subject, are adequate for 
the purpose and that little would be 
gained by having daily, monthly or 
otherwise more current reference 
works.

The proposed regulations are unreal­
istic in using a “national economy 
test”  when jobs do not exist locally. 
Three inquiries focused on the use of a 
national economy test in determining 
ability to work, indicating that taking 
administrative notice; of jobs available 
in the nation, when none exist locally, 
is not realistic.

The disability definition in sections 
223(d)(2)(A) and 1614(a)(3)(B) of the 
Social Security Act is comprised of 
multiple considerations. One of these 
considerations is ability (or inability) 
to do work “which exists in the nation­
al economy.”  Job availability is ad­
dressed on a national basis by design, 
since it was intended by the Congress 
that the statute provide a definition of 
disability which could be uniformly 
and consistently applied throughout 
the nation without regard to the place 
of an individual’s residence. For this 
reason, the issue of job availability is 
satisfied when work which the individ­
ual can perform "exists in significant 
numbers either in the region where 
such individual lives or in several re­
gions of the country,”  regardless of 
whether such work exists in the imme­
diate area where the individual lives 
(italic added). While provisions of the 
law specifically preclude application of 
local economy criteria, provisions of 
regulations have been extended to ex-
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elude from consideration isolated jobs 
of types that exist only in very limited 
numbers or that exist in relatively few 
geographic locations.

The proposed regulations are not 
clear as to vocational rehabilitation 
services. One writer .commented on the 
lack of identifiable relationships and 
referral mechanisms to State vocation­
al rehabilitation regulations. The Ad­
ministration for Handicapped Individ­
uals of the Department’s Office of 
Human Development Services and the 
Social Security Administration jointly 
promulgate regulations (45 CFR 
1361.110-1361.118 and 45 CFR
1361.120-1361.128) which govern reha­
bilitation programs pertaining to dis­
ability claimants under titles II and 
XVI of the Social Security Act. How­
ever, 20 CFR 416.1703 describes the re­
ferral mechanism for title XVI cases; 
the referral mechanism for title II 
cases is described in operating instruc­
tions. Additionally, 20 CFR 404.422 
and 20 CFR 416.1705 describe the non­
payment of benefits when an individ­
ual refuses, without good cause, to 
accept vocational rehabilitation ser­
vices. The proposed regulations pre­
sented here are not addressed to the 
rehabilitation aspects of the disability 
programs.

The proposed regulations do not give 
sufficient consideration to the impact 
o f multiple impairments. A writer 
commented that the amendments 
should contain specific language to 
the effect that the combined impact of 
multiple impairments shall be consid­
ered in determining whether an indi­
vidual is disabled. Existing regulations 
provide considerable scope for the ex­
ercise of sound judgment in determin­
ing the severity of an individual’s con­
dition as a result of a combination of 
impairments. With respect to deter­
mining the impact of an individual’s 
medical condition, proposed regula­
tions are quite explicit in requiring 
that limitations imposed by multiple 
impairments, both physical and 
mental, be considered.

The proposed regulations were not 
submitted to Congress for approval. 
One commenter asked if Congress had 
been requested to provide opinions on 
the proposed regulatory amendments. 
As discussed in this preamble, the pro­
posed amendments are considered to 
reflect Congressional intent as ex­
pressed in the Social Security Act, 
rather than being representative of a 
change of direction in policy. However, 
the draft amendments were provided 
on request to the staff of the Subcom­
mittee on Social Security of the Com­
mittee on Ways and Means, House of 
Representatives, and were subsequent­
ly included in two of the Subcommit­
tee’s publications:

(1) “Reports of Consultants on Actu­
arial and Definitional Aspects of 
Social Security Disability Insurance,” 
dated May 17,1976; and

(2) “Disability Insurance Program, 
Public Hearings Before the Subcom­
mittee on Social Security of the Com­
mittee on Ways and Means, House of 
Representatives, Nineth-Fourth Con­
gress, Second Session,” May 17, 21, 24; 
June 4, 11,1976.

While this does not imply Congres­
sional endorsement of the proposed 
regulations, it does indicate a general 
awareness of the Social Security Ad­
ministration’s intent to proceed with 
the proposed amendments. It has not 
generally been the practice to solicit 
Congressional opinions before drafting 
a proposed regulation.

The proposed regulations do not give 
proper consideration to non-exertional 
impairments. A number of com- 
menters indicated that under the pro­
posed amendments non-exertional im­
pairments would not be considered, or 
if considered would not be accorded 
proper adjudicative weight. One writer 
was specifically concerned that the 
charts in Appendix 2 relate only to 
strength requirements of jobs, and 
that using the Appendix 2 rules would 
result in summary decisions of not dis­
abled on the basis of strength require­
ments alone, effectively precluding 
consideration of other than strength 
limitations. One physician’s comments 
included suggestions as to how skin 
impairments could be evaluated in 
terms of the exertional levels of work 
defined in the proposed amendments.

In fact, the proposed amendments 
represent no change in the adjudica­
tion of non-exertional impairments, 
and language in the proposed amend­
ments has been modified and supple­
mented to emphasize this point. The 
specific rules in proposed Appendix 2 
are to be used as sole indicators of dis­
abled or not disabled only where the 
judgments as to each individual factor 
coincide with the criteria of a specific 
rule. For example, the rules do not 
apply to non-exertional impairments. 
However, even where a rule does not 
apply, as was the case in most of the 
examples cited by the commenters, a 
reference to the rules in many in­
stances would aid an adjudicator in as­
sessing the extent of a claimant’s limi­
tations in relation to other claimants. 
For example, reference to the rule 
nearest the individual’s exertional 
limitations (or absence thereof) result­
ing from a medically determinable 
impairment(s) would provide an adju­
dicator with a frame of reference in 
which to evaluate the effect of any ad­
ditional limitations resulting from 
medically determinable non-exertional 
impairments. As has been explained in 
this preamble, the Social Security Ad­
ministration intends to continue to 
work on more definitive standards for 
medical-vocational evaluation of non- 
exertional impairments.

In a related comment, one writer 
stated that the rules in proposed Ap­

pendix 2 would “regulate” only a small 
number of claims—those in which an 
impairment has resulted in a limita­
tion of an individual’s weight-lifting 
capacity. Exertional limitations, as set 
out in the definitions in the proposed 
amendments, encompass more than an 
individual’s ability to life weight, al­
though such ability is a basic require­
ment of work, varying only in the 
amount and frequency of lifting re­
quired.

The proposed regulations, in adding 
the words “not severe” will result in a 
substantially larger percentage o f 
claims being denied on medical con­
siderations alone. Two writers ex­
pressed concern that proposed regula­
tions, which provide that an individual 
is not under a disability where the 
medically determinable impairment s) 
is “not severe,” would result in a sub­
stantially larger percentage of claims 
that are denied based on medical con­
sideration alone. Similarly, a few writ­
ers asked if the use of the word 
“severe” in describing impairment(s) 
throughout the proposed regulations 
contemplates a more serious 
impairment(s) than previously needed 
for a finding of disability when voca­
tional factors are adverse. One writer 
suggested that a physician’s classifica­
tion of an individual’s impairment(s) 
as “moderate” would not meet the 
“severe” requirement. Another writer 
foresees no problem with the use of 
the term.

The Social Security Act, Sections 
223(d)(2)(A) and 1614(a)(3)(B) provide, 
in pertinent part, that an individual 
shall bfe determined to be under a dis­
ability only if  his physical or mental 
impairment's) is o f such severity that 
he is not only unable to do his previ­
ous work but cannot, considering his 
age, education, and work experience, 
engage in any other substantial gain­
ful work which exists in the national 
economy. (Also, see H.R. Rep. 544, 
90th Cong., 1st Sess., p. 30 and Senate 
Rep. No. 744, 90th Cong. 1st. Sess., pp. 
46-50.) There are, of course, various 
levels of impairment severity. On the 
basis of the statutory provisions, exist­
ing regulations provide that medical 
considerations alone can justify a find­
ing of disabled (absent rebutting evi­
dence) where the requisite duration 
requirement is met and the 
impairment s) is listed in the appendix 
to the regulations or is medically the 
equivalent of a listed impairment. 
This, in effect, represents the upper 
range of impairment severity. Con­
versely, there is a point in the range of 
impairment severity below which the 
effects of the impairment(s) have such 
a minimal effect on the individual that 
they would not be expected to inter­
fere with his or her ability to work, ir­
respective of his or her age, education, 
and work experience.

Introducing the term “not severe” in 
the proposed amendments and the
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word "severe” when describing impair­
ments elsewhere in the proposed 
amendments, was not intended to alter 
the levels of severity for a finding of 
disabled or not disabled on the basis of 
medical considerations alone, or on 
the basis of medical and vocational 
considerations. Rather, it was intend­
ed only to clarify the circumstances 
under which a finding of not disabled 
would be justified on the basis of 
medical considerations alone.

The proposed regulations are contra­
dictory in requiring a mentally im­
paired individual to submit evidence 
to establish his disability. Another 
commenter stated that a contradiction 
exists in proposed regulations in that 
a mentally impaired individual, on the 
one hand, must be mentally capable of 
filing an application and submitting 
the necessary evidence in support of 
his or her claim but, on the other 
hand, must be mentally disabled in 
order to qualify for benefits. Many 
mentally impaired individuals are ca­
pable of filing an application for bene­
fits, raising issues with respect to their 
impairments, and submitting evidence 
in support of their claim. This does 
not preclude a finding a disabled on 
the basis of a mental impairment. In 
other instances, a mentally impaired 
person may have a representative, e.g., 
a family member or guardian, who will 
act on his or her behalf by filing an 
application and providing the neces­
sary information in support of the 
claim. Lastly, should a mentally im­
paired individual file an application on 
his or her own behalf, but appear to 
require assistance in prosecuting his or 
her claim, operating procedures pro­
vide for rendering special assistance to 
that individual.

The proposed regulations will not 
result in fair and consistent disability 
decisions. One commenter asked if 
there are guarantees that implementa­
tion of the proposed amendments will 
result in fair and consistent decisions. 
It is expected that publication of the 
proposed amendments will result in a 
higher degree of consistency and 
equity of medical-vocational adjudica­
tion throughout the country at all ad­
judicative levels. This expectation 
stems from the Social Security Admin­
istration’s extensive experience with 
thé disability program and with the 
policy concepts set out in the proposed 
amendments. However, careful moni­
toring of the proposed amendments 
will ensure that any unforeseen unde­
sirable effects are identified and cor­
rected.

Another commenter questioned 
whether lack of uniformity in the ad­
judication of social security disability 
claims may be partly due to "pro­
longed case processing;” and whether 
uniformity resulting from the pro­
posed amendments will assure correct­
ness of decisions. It is possible that a

claimant’s medical condition may 
worsen during the time that he or she 
is pursuing his or her claim. The 
change in medical condition may 
result in a finding of disabled at the 
next level of appeal. This does not 
mean the prior finding of not disabled 
was incorrect nor is it indicative of a 
lack of adjudicative consistency. Lack 
of uniformity or lack of adjudicative 
consistency as used in this preamble 
relates to decisions of disabled and not 
disabled which are based on essential­
ly the same degree of impairment and 
similar vocational factors, regardless 
of the level of adjudication or where 
the application has been filed—not to 
differing decisions because of different 
factual circumstances. The proposed 
amendments are intended to improve 
adjudicative consistency by promoting 
decisions at all adjudicative levels that 
are consistent with the Social Security 
Act and Congressional intent thus 
helping to improve the uniformity of 
decisions throughout the country.

The proposed regulations "shift”  the 
burden o f proof from the Secretary to 
the claimant where the issue is “abili­
ty to do work other than past work”. 
Several commentera questioned 
whether the proposed regulations 
shift the burden of proof from the 
Secretary to the claimant where the 
issue is ability to do other than rel­
evant past work. Three of these com­
mentera indicated that it is particular­
ly disadvantageous to a claimant for 
the Secretary to take administrative 
notice of ranges of work a claimant 
can do rather than be required to 
identify specific jobs. One additional 
commenter stated that numbers of 
jobs within ranges of work should be 
omitted to allow matching of specific 
jobs to a particular individual.

Where a claimant has established in­
ability to perform relevant past work, 
the burden shifts to the Secretary to 
establish that other work exists in the 
national economy that the claimant 
can do. The Secretary fulfills this 
burden by providing definitive docu­
mentation in support of his decision 
that an individual has the capacity for 
work that represents reasonable and 
realistic vocational opportunities for 
that individual. The Secretary is re­
sponsible to establish that such work 
exists for an individual who can do 
only what the claimant can do in the 
region where he or she lives or in sev­
eral regions of the country (referred 
to as the national economy test). This 
is true under both the existing regula­
tions and the proposed amendments.

The major recognized authorities for 
labor market statistics and job infor­
mation are the U.S. Department of 
Labor and the U.S. Department of 
Commerce, both of which prepare 
comprehensive information published 
in the "County Business Patterns,” 
“ Occupational Outlook Handbood”

and the "Dictionary of Occupational 
Titles.” These publications supple­
mented by other materials provide in­
formation that can be translated into 
kinds and ranges of work in the econo­
my. By utilizing this information and, 
as required, the services of vocational 
experts and work evaluation centers, 
the Secretary satisfies the require­
ments of law that he provide proof of 
reasonable job opportunities for the 
individual.

The proposed regulations will disad­
vantage disability claimants who do 
not know their age or understate i t  
One writer suggested that applicants 
who do not know their age and under­
estimate it will be disadvantaged by 
the proposed amendments. Existing 
regulations (20 CFR 404.703 and 
416.801) provide that an applicant 
shall file supporting evidence showing 
the date of his or her birth if' his or 
her age is a condition of eligibility for 
benefits or is otherwise relevant to the 
payment of benefits. In disability 
claims in which vocational factors 
must be considered, age is a factor for 
consideration. It is not anticipated 
that the incidence of material age dis­
crepancies would increase with the 
proposed amendments. However, 
should it be necessary to resolve a ma­
terial age discrepancy in a particular 
case, the means of doing so exist both 
in existing regulations and operating 
instructions.

The proposed regulations are incon­
sistent with title XVI o f the Social Se­
curity A ct One writer suggested that 
the legislative history of title XVI may 
indicate a more liberal treatment for 
title XVI claimants which the pro­
posed regulations do not encompass. 
Another questioned how the definition 
of disability under both titles II and 
XVI would be affected by the pro­
posed regulations. Congressional direc­
tion provided that the basic definition 
of disability under title II would apply 
under title XVI. This definition pro­
vides a "• * * reasonable, objective, 
and fair (test) of disability * * * which 
(is) appropriate * * *” (Report of the 
Committee on Ways and Means on 
House of Representatives 1, May 26, 
1971, p. 147.) The Senate report stated 
that the definition of disability which 
is used in the disability insurance pro­
gram "* * * would be generally appli­
cable to disabled * * * people under 
the new supplemental income pro­
gram.” (Report of the Committee on 
Finance, United State Senate, to ac­
company House of Representatives 1, 
September 26, 1972, p. 384.) Conse­
quently, the title XVI statutory lan­
guage defining disability is identical to 
the basic definition of disability de­
scribed in the title II statutory lan­
guage. It is not within the purview of 
the Secretary to promulgate regula­
tions which would provide a different 
interpretation, i.e., more liberal treat-
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ment for title XVI claimants than for 
title II claimants; or which would alter 
the statutory definition of disability. 
Accordingly, the proposed regulations 
will have no effect on the statutory 
definition of disability.

Another commenter suggested that 
a title XVI claimant’s ability to obtain 
a job specifically be judged as a part of 
the basis for determining whether the 
individual is disabled. In elaborating 
on the statutory definition of disabil­
ity, Sections 223(d)(2)(A) and 
1614(a)(2)(B) of the Social Security 
Act specifically state that “ * * * an in­
dividual shall be determined to be 
under a disability only if * * * he is 
* * * not only unable to do his previ­
ous work but cannot, considering his 
age, education and work experience, 
engage in any other kind of substan­
tial gainful work which exists in the 
national economy, regardless o f * * * 
whether a specific job vacancy exists 
for him, or whether he would be hired 
if he applied for work”  (emphasis 
added). Thus, the consideration of an 
individual’s ability to obtain a job is 
specifically precluded by the Act.

The proposed regulations do not re­
flect the standards established by the 
courts. One writer suggested that case 
law be incorporated into the regula­
tions and that standards set by courts 
be applied to the initial and reconsid­
eration adjudicative phases. All court 
decisions are reviewed for program im­
plications and to determine whether 
an appeal is in order. The Social Secu­
rity Administration is bound by law to 
follow standards which are enunciated 
by the Supreme Court. However, in 
some instances, a lower court, by its 
interpretation of the Social Security 
Act and regulations, sets standards 
which are recognized as sound princi­
ples and adopted as program policy. 
An example of this is Kemer v. Flem­
ing, 283F 2nd 916 (2nd Cir. 1960), 
which enunciated the standard of de­
termining “what an applicant can do 
and what employment opportunities 
there are for someone who can do only 
what the applicant can do” . In those 
situations where a court advances 
standards which are considered to be 
incompatible with the Act, the Social 
Security Administration may recom­
mend an appeal.

The proposed regulations are not 
clear as to how they will apply to a 
person who is physically limited to less 
than a full range o f sedentary work. 
One person asked whether a person 
who is physically limited to less than a 
full range of sedentary work activity 
will be deemed disabled. The capacity 
to do no more than a full range of sed­
entary work represents a fairly restric­
tive range of work capability; less than 
such capability generally means that 
the impairment(s) is so severe that a 
finding of disabled is warranted on 
medical grounds alone because the

impairment(s) is listed in the Listing 
of Impairments immediately following 
20 CFR 404.1539 and 416.985, or is 
medically the equivalent of a listed im­
pairment. Accordingly, a very careful 
assessment of severity should be made 
on a purely medical basis before voca­
tional factors are considered. Even in 
those exceptional situations where 
such a claimant is not found disabled 
on medical grounds alone and voca­
tional factors must be considered, a 
finding of disabled would generally be 
expected following assessment of the 
individual’s functional capacity.

The proposed regulations will affect 
disability claims already adjudicated. 
Another writer questioned how cases 
already adjudicated would be affected 
by the proposed regulations. Upon im­
plementation, .the proposed regula­
tions would, of course, apply at all 
levels of adjudication. However, since 
the proposed regulations are represen­
tative of long-standing policy guides, it 
is not intended that disability claim­
ants or persons already on the rolls 
would be adversely affected by their 
implementation. Persons on the rolls 
will be subject to a continuing disabil-' 
ity investigation only on the same 
bases as they are at present, i.e., where 
there is reported or expected improve­
ment in the beneficiary’s medical con­
dition or the individual is working and 
such work may represent a capacity to 
engage in substantial gainful activity.

The proposed regulations will disad­
vantage unskilled workers applying for  
disability benefits. One commenter 
stated that by using a national avail­
ability criteria, particularly at the un­
skilled job level, many potential dis­
abled individuals would be excluded 
from disability benefits because of the 
“glut of unskilled jobs on the market.” 
It would not be reasonable to discount 
unskilled work from consideration, 
since large numbers of disability appli­
cants have performed only unskilled 
work throughout their working lives. 
These individuals would not qualify 
for work involving skills; thus, if the 
capability for unskilled work were not 
considered, the disability definition 
would be altered to an occuptional 
definition (i.e., the inability to do past 
work) for many applicants, particular­
ly those who are unskilled. This would 
have far-reaching program ramifica­
tions and, moreover, would be incon­
sistent with the legal definition of dis­
ability in the Social Security Act 
which provides that if an individual is 
unable to do previous work, consider­
ation must be given to whether he can 
do any other kind o f substantial gain­
ful work (italic added) which exists in 
the national economy. Skills would, in 
many instances, enhance an appli­
cant’s work capability. Where an ap­
plicant possesses skills, such skills are, 
of course, taken into consideration.

The proposed regulations violate the 
Administrative Procedure A ct One

commenter indicated that the pro­
posed amendments are representative 
of existing guidelines which have been 
used only at the initial and reconsider­
ation levels, and that claimants who 
have been found not disabled at the 
reconsideration level and failed to 
appeal have been subjected to a more 
stringent standard in violation of the 
Federal Administrative Procedure Act. 
This commenter further suggested 
that the requirements of the Federal 
Administrative Procedure Act would 
be satisfied if the Social Security Ad­
ministration would provide a hearing 
for each claimaint who has been 
denied benefits at the reconsideration 
level and did not appeal. This com­
menter has assumed that two entirely 
separate and distinct tests of disability 
are used depending upon the level at 
which the claim is being considered, 
and that a more stringent test of dis­
ability is employed at the initial and 
reconsideration levels. Another writer 
stated that use of the charts in pro­
posed Appendix 2 would be appropri­
ate at the lower levels of adjudication 
where rigid categories would promote 
more efficient adjudication of cases, 
but that less rigid criteria should be 
used at the hearing level.

The Social Security Act does not 
provide for different standards of dis­
ability at different adjudicative levels, 
and the same definition of disability 
has been used at all levels. Existing 
medical-vocational evaluation policy as 
embodied in the proposed amend­
ments is reflective of the Social Secu­
rity Act and is not different from the 
policies intended for use at all other 
levels of adjudication, even though as 
previously stated, some of the policies 
may not have been available in specif­
ic form beyond the initial and recon­
sideration levels. The policies being 
promulgated in these regulations may 
generally be found in operating 
instructions used at the initial and re­
consideration levels, but these instruc­
tions were not binding upon adminis­
trative law judges at the hearing level 
or Upon the Appeals Council, because 
thèy were not issued as regulations or 
rulings. One of the major purposes of 
the proposed amendments is to help 
improve the consistency and equity of 
disability decisions at all levels of ad­
judication in all parts of the nation, 
but the proposed amendments in no 
way abridge the Social Security Act 
which has always been determinative 
of adjudicative standards.

The proposed regulations do not pro­
vide sufficient guidance for document­
ing or assessing residual functional 
capacity. Four commentera expressed 
concern about the lack of uniformity 
of residual functional capacity assess­
ments and indicated that it is impera­
tive that guidelines for documenting 
and assessing residual functional ca­
pacity be made a part of the regula-
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tions. Each disability decision involv­
ing vocational factors requires an as­
sessment of residual functional capac­
ity with respect to those specific phys­
ical or mental capacities that are in 
doubt by reason of the individual’s al­
legations or evidence submitted on his 
or her behalf. Where such doubt does 
not exist with respect to particular 
physical or mental capacities, there is 
no reason to believe that those capaci­
ties are diminished. Residual function­
al capacity assessment may be based 
solely on medical evidence where, such 
evidence included sufficient findings, 
e.g., signs, symptoms, and laboratory 
findings, to support judgments about 
the individuals capacity for work-relat­
ed physical capacities, mental de­
mands, and sensory requirements. 
Where the medical findings, in and of 
themselves, are not supportive of an 
adequate assessment of residual func­
tional capacity, such additional factors 
as the claimant’s description of his or 
her impairment, recorded observations 
of the claimant, and any other evi­
dence of record may be considered in 
conjunction with the medical findings. 
Assessments that describe an individ­
ual’s ability to sustain work-related ac­
tivities in terms of an ordinary work 
day on a continuous day-to-day basis 
can be matched to the physical and 
mental demands of jobs, and may be 
supportive of conclusions that such an 
individual can perform his or her pre­
vious work or other work that exists in 
the national economy. Conversely, 
where an assessment establishes that 
the individual does not have the ca­
pacity for work-related functions asso­
ciated with his previous work or other 
work that exists in the national econo­
my, or establishes that he or she has 
the capacity for such functions only 
on an erratic or irregular basis, such 
findings are supportive of inability to 
perform substantial gainful work. The 
assessment of residual functional ca­
pacity is a highly individualized pro­
cess and must take into account all rel­
evant factors involving a particular 
claimant. The proposed amendments 
clarify the considerations in assessing 
residual functional capacity.

In the proposed regulations the 15- 
year period, which is used in determin­
ing the relevance o f an individual’s 
past work, does not have any logical 
basis. One writer noted that the 
period of fifteen years which is consid­
ered in determining the relevance of 
an individul’s past work shows no ref­
erence nor identifiable rationale. The 
15-year period is predicated-on the as­
sumption that in our economic system, 
a gradual transition occurs in the job 
functions of most jobs so that by the 
time fifteen years have elapsed, the 
change is such that it is no longer real­
istic to assume that skills and abilities 
acquired in a job performed more than 
fifteen years ago continue to be rel­

evant. This period is designated essen­
tially as a safeguard in the interest of 
the claimant to insure that current vo­
cational relevance is not imputed to 
remote work experience which could 
not reasonably be expected to enhance 
an individual’s vocational outlook at 
the present time.

The proposed regulations are inaccu­
rate in using grade levels as a measure 
o f education. One writer stated that 
whether a particular individual’s edu­
cation has provided him or her with 
skills can only be determined by actu­
ally measuring his or her performance 
and is only roughly indicated by the 
grade level the individual has complet­
ed, and that this rough indicator will 
often be inaccurate. Adjudicative 
weight is ascribed to formal education 
only to the extent that such education 
contributes to the individual’s ability 
to meet the vocational requirements of 
jobs; e.g., reasoning ability, communi­
cations skills or language competence, 
arithmetical ability. Lack of formal 
education is not necessarily proof that 
the individual is uneducated or lacks 
such capacities; and, conversely, the 
significance of an individual’s educa­
tional background may be materially 
affected by the time lapse between the 
completion of his or her formal educa­
tion and the onset of physical or 
mental impairment(s) and by what the 
individual has done with his or her 
education in a work context. Thus the 
judgment must be an individualized 
one and pertain to the facts presented 
about the claimant being evaluated. 
Grade level is only determinative in 
absence of evidence to the contrary.

Contrary to the proposed regula­
tions, there is usually insufficient evi­
dence in the record to assess job skills 
before the hearing level. One com- 
menter stated that below the hearings 
level there is never enough evidence to 
decide the degree of job-acquired 
skills. The Social Security Administra­
tion’s operating experience has shown 
that a large number of the individuals 
who file for social security disability 
benefits are unskilled, and that the 
issue of transferability of skills is the 
decisive factor in only a relatively 
small number of cases. Further, trans­
ferability of skills may not be an issue 
even in cases involving skilled-workers 
(e.g., an individual pot of advanced age 
who can do medium work and who has 
a high school education). Where trans­
ferability of skills is not at issue, evi­
dence supporting such considerations 
is unnecessary. In setting out the defi­
nitions and rules, the proposed amend­
ments prescribe the evidence required 
to reach the necessary judgments as to 
each individual factor at all adjudica­
tive levels while directing the consider­
ation of the factors in proper se­
quence, thereby aiding the adjudica­
tors in determining when sufficient 
evidence for a disability decision has

been obtained. The same commenter 
noted, as has been found'in the Social 
Security Administration’s experience, 
that job titles in themselves are not 
reliable determinants of skills and 
that evidence relating to an individ­
ual’s job duties must be used in reach­
ing such conclusions.

The proposed regulations do not con­
sider motivation for work. Three writ­
ers stated that while the regulations 
require a physician to look at the exer­
tional limitations of an individual, 
there is no way to consider the individ­
ual’s motivational level, particularly 
the impact of a medical problem 
which can reduce the functional level 
but not eliminate employability. Moti­
vation is not a factor for consideration 
in determining whether a claimant is 
disabled under the provisions of the 
Social Security Act, nor is the factor 
of “employability.” The individual 
must be unable to engage in any sub­
stantial gainful activity by reason of a 
medically determinable impairment(s). 
The physical or mental impairment(s) 
must be the primary reason for the in­
ability to engage in substantial gainful 
activity although such other factors as 
the age, education, and work experi­
ence of the individual must also be 
considered in addition to the function­
al limitations imposed by the physical 
or mental impairment(s) in those in­
stances where a decision of disabled or 
not disabled is not warranted solely on 
the basis of medical findings. The as­
sessment to determine an individual’s 
functional limitations (and his residu­
al functional capacity) must be based 
on all relevant evidence which per­
tains to his or her capacity for work- 
related physical functions, mental de­
mands, and sensory requirements. 
This precludes consideration of the in­
dividual’s motivational level.

The proposed regulations are not 
clear as to how they will be applied 
where an individual has limitations in 
the ability to reach, pull, push, or 
engage in sustained activity. Several 
commenters expressed concern that 
even though a claimant may be able to 
meet the exertional demands for the 
performance of a particular range of 
work, e.g., light, such individual may 
have limitations with respect to the 
ability to reach, pull, push, or engage 
in sustained activity which would re­
strict the number of jobs within that 
range that he or she could perform. 
One commenter suggested that there 
should be a mechanism for sorting out 
those jobs which a claimant would not 
be able to perform because of specific 
limitations; another indicated that 
this might be done by considering vo­
cational rehabilitation success rates in 
retraining people with specified exer­
tional limitations and percentages of 
hearing and appeals reversal decisions 
in various categories.

All of these comments suggest that 
the commenters believe that only the
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primary strength requirements (i.e., 
lifting, carrying, pushing, and pulling) 
are considered in determining the 
range of work which a claimant would 
be capable of performing. Also consid­
ered, however, are physical capacities 
(or specified physical traits)''sùch as 
climbing, balancing, stooping, bending, 
kneeling, crouching, fingering, feeling, 
talking, hearing and seeing. While 
some of these physical capacities may 
be more critical than others to the 
performance of jobs within a particu­
lar range of work, the individual must 
possess physical capacities equal to 
the strength requirements for the ma­
jority of jobs within a particular range 
of work in order to be so classified. 
Thus, where an individual has the ca­
pacity to meet the strength require­
ments for a particular range of work, 
but is unable to perform such activi­
ties on a sustained basis, he or she 
would not be deemed capable of per­
forming work within that range. On 
the other hand, where the physical ca­
pacities normally required for a par­
ticular range of work are not apprecia­
bly diminished, it would be appropri­
ate to conclude that the individual 
does have the capacity to perform 
work within the range being contem­
plated. It would not, however, be ap­
propriate to assess an individual’s an­
ticipated job success based on the job 
success of other individuals who, 
though similarly impaired, have been 
rehabilitated to a work situation. Pro­
jecting such expéctations on this basis 
would be contrary to the individual­
ized adjudicative concept. Similarly, 
the individualized adjudicative ap­
proach would preclude comparison 
with percentages of hearing and 
appeal reversal decisions.

The proposed regulations will disad­
vantage persons who improve their 
skills and education and will be a dis­
incentive to such improvement A 
person appearing at a public meeting 
indicated that an adjudicator must be 
extremely wary of making a finding of 
not disabled on the basis that a claim­
ant can perform work for which he or 
she has recently been trained unless 
he or she has actually engaged in sub­
stantial gainful activity* in the new oc­
cupation. The commenter observed, on 
the other hand, that a beneficiary 
may be found to be no longer disabled 
and his or her benefits terminated if 
he or she demonstrated his or her 
newly acquired skills or abilities in 
productive work activity. Similarly, an­
other person observed that a benefi­
ciary might abandon plans to pursue 
an education if faced with the possible 
loss of benefits because of the attain­
ment of new skills.

As noted, when an applicant for dis­
ability benefits is shown to have had 
vocational training or special educa­
tion without it being reflected in his 
work history, care must be taken to as­

certain that the applicant did, in fact, 
satisfactorily complete the training or 
education, and the reasons for not 
making use of it. A handicapped 
person cannot legitimately be expect­
ed to make use of training or educa­
tion where there are good reasons for 
not having been able to do so before 
the onset of his disability.

The same caution is exercised where 
a beneficiary has successfully complet­
ed vocational rehabilitation or train­
ing but has not used the skills ac­
quired in productive work. Benefits 
may not be terminated on the basis 
that the individual has become a 
“skilled” worker. In the absence of 
work activity, a finding that disability 
ceased would be justified only where 
the evidence establishes that the indi­
vidual no longer meets the definition 
of disability. Thus, in the absence of 
medical recovery, benefits would be 
continued until the individual has 
completed a trial work period and has 
demonstrated the ability to engage in 
substantial gainful activity. The 
recent acquisition of skills, by itself, 
would not be convincing of regained 
ability to engage in substantial gainful 
activity.

The proposed regulations are unreal­
istic in attributing labor market 
adaptability to persons between ages 
18 and 49, as “so called younger indi­
viduals”. One writer objected to the 
use of the term “ younger individual” 
to denote ages 18 through 49, and said 
that the age level should be 18 
through 40. It is recognized that pro­
gressive deteriorative changes, which 
affect the vocational capacity to per­
form jobs, occur as individuals get 
older. Since no conclusive data which 
relate varying specific chronological 
ages to specific vocational limitations 
for performing jobs are available, it 
was necessary to analyze and interpret 
the available age and employment 
data to ascertain points where it wpuld 
be realistic to ascribe vocational limi­
tations based on chronological age. 
Past experience of the Social Security 
Administration in determining when 
age makes a difference in disability de­
terminations has also been considered. 
The consensus resulting from such 
data and prior experiences is that em­
ployment problems develop at age 45; 
intensify at age 50; and are significant­
ly evident at age 55. The consider­
ations given to age are appropriately 
reflected in proposed Appendix 2 but 
are not to be applied mechanically in 
borderline situations.

Rule 203.10, in the proposed regula­
tions, discriminates against title II 
disability claimants in comparison 
with title XVI disability claimants. 
One commenter stated that Rule 
203.10 of proposed Appendix 2 would 
place more emphasis on the absence of 
previous work experience than on 
medical factors as the primary reason

for inability to engage in substantial 
gainful activity. (This rule provides for 
a finding of disabled where the claim­
ant’s maximum sustained work capa­
bility is limited to medium work as a 
result of a medically determinable 
impairment(s), and such person is of 
advanced age, has a limited (or less) 
education, and has no previous work 
experience.) The cofnmentor noted 
that the capacity to perform medium 
work activity represents a substantial 
vocational opportunity regardless of a 
person’s age, education, and previous 
work experience, or lack thereof. It 
was also pointed out that a finding of 
not disabled would be made in a situa­
tion where, all other factors being 
equal, the claimant had a history of 
unskilled work (Rule 203.11). This, in 
the commenter’s view, would create an 
inequity in the handling of title II and 
title XVI claimants.

As stated in the Social Security Act, 
in existing regulations, and in the pro­
posed regulations, an individual’s 
physical or mental impairment(s) 
must be the primary reason for the in­
ability to engage in any substantial 
gainful activity. Rule 203.10 does not 
change that requirement. Rather, the 
rule takes into account the absence of 
any work experience as an adverse vo­
cational factor. While this factor is 
always recognized as a particular voca­
tional handicap, the ability to compen­
sate is inverse to other characteristics 
such as age, education, and skill at­
tainment. The proposed rules, there­
fore, provide for the same treatment, 
up to a point, of claimants without 
work experience and those who have 
performed only unskilled work, all 
other factors being equal. As a person 
grows older, however, the ability to 
compensate diminishes. The claimant 
without work experience, on reaching 
advanced age, may have a significantly 
more adverse vocational outlook than 
his or her counterpart who has en­
gaged in unskilled work. The latter, 
contrary to the former, will have de­
veloped worker characteristics such as 
the basic knowledge of a product or 
service; an ability to relate and com­
municate to supervisors and cowork­
ers; the work habits of scheduling of 
time, use of time clocks or other ele­
ments of time usage; and other worker 
habits and abilities to aid in adjusting 
to a new work situation, even through 
at the older age level.

A General Accounting Office study 
found disability determinations made 
by the various State agencies to be in­
consistent Several persons comment­
ed on the findings of a General Ac­
counting Office (GAO) study which 
indicated that disability claimants are 
receiving unequal treatment because 
their claims are being handled in an 
inconsistent manner by the various 
State agencies which make disability 
determinations under an agreement
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with the Social Security Administra­
tion. GAO attributed this, in part, to 
the Social Security Administration’s 
failure to provide clear, concise crite­
ria and instructions upon which to 
render decisions. In line with this criti­
cism, GAO specifically criticized the 
absence of comprehensive vocational 
factors evaluation criteria in published 
form. Although the Social Security 
Administration took exception to the 
methodology employed in the study 
and questioned the validity and accu­
racy of the study findings, it should 
nevertheless be stressed that one of 
the objectives of the proposed regula­
tions is to assure consistency in the 
disability determination process. This 
would meet the criticism of the GAO 
study by providing timely, clear, con­
cise criteria and instructions upon 
which to render decisions based on 
medical-vocational factors.

The proposed regulations permit 
“administrative notice” o f unsubstan­
tiated conclusions and disputed find­
ings without allowing for rebuttal o f 
these findings and conclusions. One 
writer suggested that the conclusive 
effect of administrative notice will be 
given to disputable facts. Another 
stated that noticed facts which are 
contained in various reference and 
source materials, (e.g., the “Dictionary 
of Occupational Titles,” “Coiinty Busi­
ness Patterns,” “Census Reports” ) are 
adjudicative facts and, as such, are 
subject to rebuttal, though no provi­
sion is made for rebuttal in the pro­
posed regulations.

Administrative notice is taken of the 
various source and reference materi­
als, themselves, on the basis that they 
are generally recognized in business, 
industry, and government as repre­
senting authoritative sources on jobs 
throughout the national economy. 
However, any rule in proposed Appen­
dix 2 which is reflective of facts con­
tained in the administratively noticed 
reference materials will direct a factu­
al conclusion as to whether an individ­
ual is or is not disabled only where all 
of the findings of fact made with re­
spect to the individual’s vocational fac­
tors and residual functional capacity 
coincide with all of the criteria of a 
particular rule. The individual find­
ings of fact are subject to rebuttal; 
and where any one of the findings of 
fact does not coincide with the corre­
sponding criterion of a rule, the rule 
does not apply in that particular case 
and, accordingly, does not direct a fac­
tual conclusion of disabled or not dis­
abled. This principle is discussed in 
§ 200.00(a) of proposed Appendix 2. 
However, where the findings of fact 
are determined to coincide with a par­
ticular rule, the conclusion established 
by the rule is not subject to rebuttal. 
These conclusions rest, in part, on var­
ious source and reference materials 
which are being considered in the rule­

making process and which form part 
of the factual basis for the proposed 
rules. The law does not require the 
Social Security Administration to 
permit rebuttal of these legislative 
facts in the determination of individ­
ual claims.

The proposed regulations will in­
crease the need for legal representation 
in order for a claimant to be allowed 
disability benefits at a hearing. Two 
persons asked if the proposed regula­
tions place an increased premium on 
the need for legal representation at a 
disability hearing. It is difficult to pre­
dict what effect publication of the pro­
posed regulations would have on attor­
ney representation. There has been a 
steady increase in the incidence of at­
torney representation over the past 
five years, possibly due in part to the 
increased value of the disability bene­
fit and the greater accessibility of 
legal services. This trend may continue 
regardless of what action is taken on 
the proposed regulations. Hence, at­
torney representation may be per­
ceived as becoming more valuable 
when vocational criteria áre available 
to the public and the legal profession. 
On the other hand, one of the pin- 
poses of the regulations is to make 
available to the public the guides for 
adjudicating disability cases that re­
quire full consideration of an individ­
ual’s age, education and work experi­
ence.

If the proposed regulations are im­
plemented, denied claimants should be 
advised that the determination is 
binding and that legal assistance 
should be obtained. One writer sug­
gested that where a claimant is found 
not disabled, the notice should advise 
that the determinaton is a binding 
conclusion and that he or she should 
seek legal assistance. The commenter 
also suggested that the Social Security 
Administration should refer denied 
claimants to the bar association or 
legal aid groups, and then proceed at 
the next adjudicative level only after 
the claimant has been advised that the 
previous decision is binding and waives 
his or her right to legal representa­
tion.

Unless an appeal is timely filed, 
every determination is final and con­
clusive of individual benefit rights 
with respect to the application under 
consideration. The denial notice at 
each adjudicative level clearly informs 
the claimant of appeal rights and fur­
nishes instructions as to the proce­
dures to be followed if he or she dis­
agrees with the decision. Although the 
Social Security Administration assists 
a claimant to pursue his or her claim, 
a claimant has the right to be repre­
sented by a person of his or her own 
choice, and if he or she expresses in­
terest in having such representation, 
the interviewer explains the right to 
be represented; how to appoint a rep­

resentative; what a representative may 
do; and fee regulations.

The proposed regulations do not take 
cognizance o f the fact that some indi­
viduals, especially younger persons, 
are temporarily disabled for at least 12 
months. One writer stated that the 
proposed regulation fails to recognize 
the concept of a “closed or temporary” 
period of disability and ignores (for 
example) the entitlement of young 
wage earners who are well-educated, 
but who are temporarily severely in­
jured or ill for 12 or more months. On 
the basis of the example cited, it ap­
pears that the writer believes that the 
proposed regulations would impinge 
upon the 12-month duration require­
ment, which is an integral part of the 
statutory definition of disability, and 
that a finding of disabled would be 
precluded in any case where a claim­
ant’s impairment(s) is no longer dis­
abling at the time of adjudication or 
where it can be projected that the 
impairment(s) will no longer be dis­
abling in the near future. As explained 
elsewhere in this preamble, the pro­
posed regulation in no way effects the 
severity and duration requirements of 
the definiton of disability, and it 
would be beyond the scope of the Sec­
retary’s authority to promulgate a reg­
ulation which would be inconsistent 
with the statute. (For a specific discus­
sion of the adjudicative treatment of 
younger workers, see § 201.00(h) of 
proposed Appendix 2.)

The proposed regulations should pro­
vide that vocational factors will not be 
evaluated without the claimant’s con­
sent and the evaluation should be done 
by a professional vocational consul­
tant Two commenters stated that the 
applicant’s consent should be obtained 
where it is necessary that vocational 
factors be evaluated to determine dis­
ability, and that such evaluation be 
conducted by trained vocational eva­
luators or other trained professionals.

Section 223(d)(2)(A) of the Social 
Security Act requires consideration of 
an applicant’s physical and mental ca­
pacity for previous and other work. 
Assessment of work capacity is based 
on independent evidence and informa­
tion—obtained from treating and 
other examining physicians, hospitals, 
clinics, and other medical sources as 
well as the claimant himself. The in­
terpretation of this information is per- 
fored by an evaluation team composed 
of a physician employed by the State 
Disability Determination Services, and 
a lay disability adjudicator who is a 
professional evaluator by reason of 
specialized training and experience. 
Both the physican and lay adjudicator 
are uniquely equipped to translate 
functional and vocational evidence in 
terms of demands of jobs in the econo­
my and to assess the individual’s re­
maining capacity for such work. The 
evaluation of vocational and function-
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al evidence is governed by the Social 
Security Act and regulations. Thus, 
while information pertinent to an indi­
vidual’s claim may be receved from 
any source, the evaluation of such evi­
dence requires persons who not only 
possess medical-legal qualifications 
but are also well versed in the law and 
regulations. In some cases where voca­
tional qualifications are difficult to 
measure, claimants are referred to 
work evaluation centers and profes­
sional vocational consultants for an 
evaluation at Government expense.

The proposed regulations are not 
based on any scientific studies or pre­
testing. A question was raised by sever­
al commenters as to whether the 
Social Security Administration has 
done research and studies regarding 
the bases for the policies and defini­
tions of terms set out in the proposed 
regulations. One writer noted that it 
might be advisable to provide more 
recent data in support of the adverse 
vocational presumptions embodied in 
the proposed regulations, particularly 
in regard to advanced age. The bases 
for the policies and definitions in the 
proposed regulations are the Social Se­
curity Act itself, and Congressional 
intent as expressed over the years. 
This is fortified by the Social Security 
Administration’s experience in adjudi­
cating hundreds of thousands of dis­
ability claims over a period of many 
years. The definitions are those that 
have been used for a number of years. 
Most derive from pre-existing outside 
sources and research, suoh as data 
complied by the Department of Labor 
(some of which was specifically ar­
ranged for use by the Social Security 
Administration), which are authorita­
tive and generally accepted, and which 
are compatible with the social security 
disability program. The reference 
sources and materials which are cited 
in support of the adverse vocational 
presumptions in regard to advanced 
age reflect a consistency over the 
period 1957-1974, which is shown to be 
continuing.

Likewise, pretesting is considered 
unnecessary, since pretesting for some 
limited period of time would not pro­
vide as good a test of validity as the 
Social Security Administration’s adju­
dicatory experience in handling hun­
dreds of thousands of cases over many 
years from which these rules are de­
rived. Only actual operating experi­
ence, court experience and careful 
monitoring will, in the final analysis, 
prove the effect of the proposed regu­
lations.

SUMMATION

In essence, the proposed regulations 
and Appendix 2 identify and define 
the individual medical-vocational fac­
tors which Congress intended to be 
considered in appropriate cases and il­
lustrate the relative weights to be as­

cribed to each factor in conjunction 
with all of the other variables in deter­
mining an individual’s ability or inabil­
ity to perform substantial gainful ac­
tivity. Proposed Appendix 2 sets forth 
these interactions in the form of indi­
vidual profiles demonstrating the 
changing adjudicative weights to be 
accorded each factor in relation to the 
others. The determination of disabled 
or not disabled shown in a rule reflects 
whether or not a severely impaired in­
dividual with that particular combina­
tion of individual characteristics is 
able to engage in substantial gainful 
activity. The determination is predi­
cated on the basis of a medical-voca­
tional determination of capacity for 
the performance of ranges of work, 
rather than singular or isolated occu­
pations and, therefore, inherently con­
siders the performance of a significant 
number of jobs that exist in the na­
tional economy.

The publication of Appendix 2 is not 
intended to direct the adjudication of 
social security disability claims on the 
basis of an “average man” approach. 
Rather, the rules make the process of 
determining the ability to engage in 
substantial gainful work more uniform 
and definitive while preserving the in­
dividuality of the determination. 
While the standards for evaluation in­
cluded in Appendix 2 are rules where­
by each case is evaluated, they do not 
detract from the requirement that the 
determination in every case be an indi­
vidual one. To the contrary, the rules 
require that individualized findings of 
fact be made with respect to each indi­
vidual’s age, education, work experi­
ence, and physical and mental limita­
tions, and that all factors resulting 
from those findings of fact coincide 
with the criteria of a particular rule in 
order for that rule to direct a factual 
conclusion of disabled or not disabled 
in the individual case. Thus, the rules 
require that each individual’s age, edu­
cation, work experience, and physical 
and mental limitations personal to 
him. or her, be taken through account 
of before the rules are applied to the 
facts in the case. The rules need to be 
definitive so that the claims of all indi­
viduals similarly situated are handled 
in a consistent manner and to assure 
that determinations made by one set 
of adjudicators on the basis of the 
same facts will be handled the same 
way by another group of adjudicators, 
wherever in the country they are lo­
cated. The necessity for each determi­
nation to be an individual one does not 
eliminate the need for consistency and 
uniformity in determinations. The 
way that is achieved administratively 
is by the regulations and the Appendi­
ces (1 and 2).

With respect to those claims not cov­
ered within the specific parameters of 
a rule in Appendix 1 or 2, a determina­
tion will have to be made on the basis

of the discussions and definitions in 
the main body of the regulations, 
taking appropriate account of the 
rules in Appendix 2.

The rules stated herein represent a 
consolidation and elaboration of long­
standing medical-vocational evaluation 
policies, which heretofore have been 
reflected in fragmented guides not 
readily available in the same format at 
all levels of adjudication. The pro­
posed regulations and Appendix 2 take 
appropriate account of the Social Se­
curity Administration’s extensive ex­
perience to date in administering dis­
ability programs. Proposed Appendix 2 
will help insure individual consider­
ation of all appropriate factors in each 
case, while providing meaningful rules 
for soundness, consistency and equity 
of disability adjudications.

The proposed amendments, if adopt­
ed in full or in part, will not become 
effective until 90 days after they are 
published in final form in the F ederal 
R egister .

The proposed amendments are to be 
issued under the authority contained 
in sections 205, 223, 1102, 1614, and 
1631, of the Social Security Act, as 
amended; 53 Stat. 1368, as amended; 
70 Stat. 815, as amended; 49 Stat. 647, 
as amended; 86 Stat. 1471; 86 Stat. 
1475; 42 U.S.C. 405, 423, 1302, 1382c, 
1383.
(Catalog of Federal Domestic Assistance 
Program No. 13.802, Disability Insurance; 
No. 13.807, Supplemental Security Income 
Program.)

N ote.—The Social Security Administra­
tion has determined that this document 
does not contain a major proposal requiring 
preparation of an Economic Impact State­
ment under Executive Order 11821, as 
amended by Executive Order 11949, and 
OMB Circular A-107.

Dated: January 23, 1978.
D on  W ortm an , 

Acting Commissioner 
of Social Security.

Approved: February 21, 1978.
Joseph  A. Califan o , Jr.,

Secretary o f Health, Education, 
and Welfare.

Part 404 and Part 416 of Chapter III 
of Title 20 of the Code of Federal Reg­
ulations are amended as follows:

1. Section 404.1502 is revised to read 
as follows:
§ 404.1502 Evaluation o f  disability in gen­

eral.
The provisions of §§404.1502 

through 404.1513 apply to cases in­
volving disability insurance benefits 
(except statutory blindness) under sec­
tion 223 of the Act, child’s insurance 
benefits based on disability under sec­
tion 202(d) of the Act, and a period of 
disability under section 216(i)(l)(A) of 
the Act. In general, the individual has 
the burden of proving that he or she is
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disabled and of raising every issue 
with respect to his or her alleged dis­
ability. Whether an impairment in a 
particular case constitutes a disability, 
is determined from all the pertinent 
facts of that case. The determination 
of disability may be based on medical 
considerations alone, or on medical 
considerations and vocational factors 
as follows:

(a) Disability determinations on the 
basis o f medical considerations alone. 
Medical evidence (i.e., signs, symptoms 
and laboratory findings) alone, can 
justify a finding that an individual is 
or is not under a disability, absent evi­
dence to the contrary.

Cb) Disability determinations in 
which vocational factors must be con­
sidered along with the medical evi­
dence. In those cases where a finding 
of disabled or not disabled cannot be 
made based on medical evidence alone, 
other evidence is required. This other 
evidence may include information 
about:

(1) The individual’s residual func­
tional capacity;

(2) The individual's age, education, 
and work experience; and

(3) The kinds of substantial gainful 
activity (work) which exist in signifi­
cant numbers in the national economy 
for someone who can do only what the 
individual can do.

(c) Disability determinations in 
which vocational factors are extremely 
adverse. Where an individual with a 
marginal education and long work ex­
perience (e.g., 35 to 40 years or more) 
limited to the performance of arduous 
unskilled physical labor is not working 
and is no longer able to perform such 
labor because of a significant impair­
ment or impairments, such an individ­
ual may be found to be under a dis­
ability.
§§ 404.1503 through 404.1507 [Redesignat-

-  ed as § 404.1514 through 404.1518]
2. Sections 404.1503 through

404.1507 are redesignated as 
§§404.1514 through 404.1518 respec­
tively.

3. New §§404.1503 through 404.1513 
are added to read as follows:
§ 404.1503 Considerations in the sequen­

tial evaluation o f disability.
(a) General In the determination of 

whether or not an impairment in a 
particular case constitutes a disability 
as defined in §404.1501, consideration 
is given to all the pertinent facts of 
that case. If the individual is engaging 
in substantial gainful activity, a deter­
mination that he or she is not disabled 
shall be made. In all other cases, pri­
mary consideration is given to the 
physical or mental impairment(s), 
which must be severe. The 
impairment(s) must also meet the du­
ration requirement before disability 
can be found to exist. However, in de­

termining whether an individual is dis­
abled, a sequential evaluation process 
shall be followed, whereby current 
work activity, severity of the 
impairment(s), and vocational factors 
are assessed in that order. The follow­
ing evaluation steps shall be followed 
in the sequence shown, but when a de­
termination that an individual is or is 
not disabled can be made at any step, 
evaluation under a subsequent step 
shall be unnecessary.

(b) Is the individual currently engag­
ing in substantial gainful activity? 
Where an individual is actually engag­
ing in substantial gainful activity, a 
finding shall be made that the individ­
ual is not under a disability without 
consideration of either medical or vo­
cational factors.

(c) Does the individual have any 
severe impairment? Where an individ­
ual does not have any impairment s) 
which significantly limits his or her 
physical or mental capacity to perform 
basic work-related functions, a finding 
shall be made that he or she does not 
have a severe impairment and there­
fore is not under a disability without 
consideration of the vocational fac­
tors.

(d) Does the individual have any 
impairment(s) which meets or equals 
those listed in Appendix I? Where an 
individual’s impairments) meets the 
duration requirement and is either 
listed in Appendix I or is determined 
to be medically the equivalent of a 
listed impairment, a finding of disabil­
ity shall be made without consider­
ation of the vocational factors.

(e) Does the individual have any 
impairment(s) which prevents past rel­
evant work? Where a finding of dis­
ability or no disability cannot be made 
based on current work activity or on 
medical considerations alone, and the 
individual has a severe impairment(s), 
his or her residual functional capacity 
and the physical and mental demands 
of his or her past relevant work shall 
be evaluated. If the impairment(s) 
does not prevent the individual from 
meeting the physical and mental de­
mands of past relevant work, including 
arduous unskilled physical labor, dis­
ability shall be found not to exist.

(f) Does the individual’s 
impairments) prevent other work? If 
an individual cannot perform any past 
relevant work because of a severe 
impairment(s), but the individual’s re­
maining physical and mental capaci­
ties are consistent with his or her 
meeting the physical and mental de­
mands of a significant number of jobs 
(in one or more occupations) in the na­
tional economy, and the individual has 
the vocational capabilities (consider­
ing age, education, and past work ex­
perience) to make an adjustment to 
work different from that which he or 
she has performed in the past, it shall 
be determined that the individual is

not under a disability. However, if an 
individual’s physical and mental capa­
cities in conjunction with his or her 
vocational capabilities (considering 
age, education, and past work experi­
ence) do not permit the individual to 
adjust to work different from that 
which he or she has performed in the 
past, it shall be determined that the 
individual is under a disability.
§404.1504 Determining whether disability 

exists— medical and other consider­
ations.

(a) Medical considerations—(1) 
Finding individual not disabled. Medi­
cal considerations alone can justify a 
finding that an individual is not under 
a disability where the medically deter­
minable impairment is not severe. A 
medically determinable impairment is 
not severe if it does not significantly 
limit an individual’s physical or 
mental capacity to perform basic 
work-related functions.

(2) Finding individual disabled. 
Medical considerations alone (includ­
ing the physiological and psychologi­
cal manifestations of aging)-can justi­
fy a finding that an individual is under 
a disability, absent evidence to the 
contrary. Medical considerations 
which justify a finding that an individ­
ual is under a disability are those that 
bring an individual’s impairments) 
under the listing in Appendix 1 of this 
subpart or which justify a determina­
tion by the Secretary that the 
impairment(s) is the medical equiv­
alent of an impairment listed in Ap­
pendix 1 of this subpart.

(b) Additional considerations. Any 
medically determinable impairment(s) 
may justify a finding that an individ­
ual is under a disability if the 
impairment(s) is severe and prevents 
an individual from engaging in sub­
stantial gainful activity. In determin­
ing whether impairment(s) not listed 
in Appendix 1 of this subpart (nor 
found to be the equivalent of an im­
pairment listed in Appendix 1) meet 
this test, additional considerations are 
evaluated. These include determining 
whether an individual can qualify be­
cause he or she has only performed ar­
duous unskilled work for a long period 
of time or, if not, whether he or she 
can perform vocationally relevant past 
work. In those cases in which an indi­
vidual is found unable to perform vo­
cationally relevant past work, age, 
education, and work experience must 
then be considered in addition to the 
functional limitations imposed by the 
individual’s physical or mental 
impairment(s).
§ 404.1505 Residual functional capacity.

(a) General. Physical or mental 
impairment(s) may impose functional 
limitations on an individual’s ability to 
engage in substantial gainful activity. 
The kind and severity of the
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impairment(s) determine the individ­
ual’s work limitations and residual 
functional capacity. The manner in 
which the impairment(s) affects the 
individual’s ability to perform work-re­
lated physical and mental activities, 
and the kind and extent of function 
the individual retains, are assessed in 
determining the individual’s residual 
functional capacity. Where multiple 
impairments are involved, the assess­
ment of residual functional capacity 
reflects the totality of restrictions re­
sulting from all impairments. Assess­
ments of residual functional capacity 
may be based solely on medical evi­
dence where such evidence includes 
sufficient findings (e.g. signs, symp­
toms and laboratory findings) to 
permit and support the necessary 
judgments where relevant, with re­
spect to the individual’s physical, 
mental, and sensory capabilities. 
Where all reasonably obtainable rel­
evant medical findings alone are not 
sufficient for an adequate assessment 
of residual functional capacity, addi­
tional factors may be considered. Such 
additional factors as the individual’s 
description of the impairment, record­
ed observations'of the individual, and 
any other evidence of record may be 
considered in conjunction with the 
medical findings.

(b) Physical capacities. Assessment 
of physical capacities (e.g., strength 
and exertional capabilities) includes 
an evaluation of the individual and in­
dicates the individual’s maximal resid­
ual functional capacity for sustained 
activity on a regular basis. The assess­
ment also includes the evaluation of 
the individual’s ability to perform sig­
nificant physical functions such as 
walking, standing, lifting, carrying, 
pushing or pulling. The assessment in­
cludes the evaluation of other physical 
traits and sensory characteristics such 
as reaching, handling, seeing, hearing, 
and speaking, insofar as limited capac­
ity to perform these functions may 
also affect the individual’s capacity for 
work for which the indiviual would 
otherwise be qualified.

(c) Mental impairments. The assess­
ment of impairments because of 
mental disorders includes a consider­
ation of such factors as the capacity to 
understand, to carry out and remem­
ber instructions, and to respond appro­
priately to supervision, co-workers and 
customary work pressures in a routine 
work setting.

(d) Non-exertional limitations. Any 
medically determinable impairments 
resulting in non-exertional limitations 
(such as certain mental, sensory, or 
skin impairments) must be considered 
in terms of the limitations resulting 
from the impairment. When an indi­
vidual has a non-exertional impair­
ment in addition to an exertional 
impairment(s), the residual functional 
capacity must be assessed in terms of

the degree of any additional narrow­
ing of the individual’s work-related ca­
pabilities.

(e) When assessment is required. An 
assessment of residual functional ca­
pacity is required only with respect to 
those specific physical or mental capa­
cities that are in doubt by reason of 
the individual’s allegations or the evi­
dence adduced. Where such doubt 
does not exist with respect to particu­
lar physical or mental capacities, the 
individual is considered to have no re­
strictions with respect to those capaci­
ties.

(f) Relationship o f residual function­
al capacity to ability to do work. 
Where the residual functional capac­
ity so determined is sufficient to 
enable the individual to do his or her 
previous work (i.e., usual work or 
other vocationally relevant  ̂past work), 
a determination is made that the indi­
vidual is not under a disability. Where 
the residual functional capacity so de­
termined is not sufficient to enable 
the individual to do his or her previ­
ous work, it must be determined what 
work, if any, the individual can do, 
taking into consideration the individ­
ual’s residual functional capacity, age, 
education, and work experience and 
whether work that the individual can 
do exists in significant numbers in the 
national economy.
§ 404.1506 Age as a vocational factor.

(a) General. The term “age” refers 
to chronological age and the extent to 
which it affects the individual’s capa­
bility to engage in work in competition 
with others. However, the factor of 
age in itself is not determinative of 
disability; the residual functional ca­
pacity and the education and work ex­
perience of the individual must also be 
considered. An individual who is un­
employed because of age cannot be 
found incapable of engaging in sub­
stantial gainful activity when the indi­
vidual’s impairment and other voca­
tional considerations, e.g., education 
and work experience, would enable the 
individual to perform a significant 
number of jobs which exist in the na­
tional economy.

(b) Younger individual. In the case 
of a younger individual (under age 50), 
age in itself is ordinarily not consid­
ered to affect significantly the individ­
ual’s ability to adapt to a new work sit­
uation.

(c) Individual approaching ad­
vanced age. For the individual not of 
advanced age but who is closely ap­
proaching advanced age (age 50-54), 
the factor of age, in combination with 
a severe impairment and limited voca­
tional background may substantially 
affect the individual’s adaptability to 
a significant number of jobs in a com­
petitive work environment.

(d) Individual o f advanced age. “Ad­
vanced” age (age 55 or over) repre­

sents the point where age significantly 
affects the ability to engage in sub­
stantial work. Where a severely im­
paired individual is of advanced age, 
such ability may be adversely affected 
except where the individual has skills 
that are readily transferable to jobs 
which exist in significant numbers in 
the national economy.
§404.1507 Education as a vocational 

factor.
(a) General The term “education” is 

primarily used in the sense of formal 
schooling or other training which con­
tributes to the individual’s ability to 
meet vocational requirements, e.g., 
reasoning ability, communication 
skills, and arithmetical ability. Lack of 
formal schooling is not necessarily 
proof that the individual is uneducat­
ed or lacks such capacities. For indi­
viduals with past work experience, the 
kinds of responsibilities assumed when 
working may indicate the existence of 
such intellectual capacities although 
their formal education is limited. 
Other evidence of such capacities, for 
individuals with or without past work 
experience, may consist of daily activi­
ties, hobbies, or the results of testing. 
The significance of an individual’s 
educational background may be mate­
rially affected by the time lapse be­
tween the completion of the individ­
ual’s formal education and the onset 
of physical or mental impairment(s) 
and by what the individual has done 
with his or her education in a work 
context. Formal education that was 
completed many years prior to onset 
of impairment or unused skills and 
knowledge that were a part of such 
formal education may no longer be 
useful or meaningful in terms of the 
individual’s ability to work. The term 
“education” also indicates whether an 
individual has the ability to communi­
cate in English, since that ability is 
often acquired or enhanced through 
educational exposure. In evaluating 
the educational level of an individual, 
the following classifications are used:

(b) Illiteracy, illiteracy refers to the 
inability to read or write. An individ­
ual who is able to sign his or her 
name, but cannot read or write a 
simple communication (e.g., instruc­
tions, inventory lists), is considered il­
literate. Generally, and illiterate indi­
vidual has had little or no formal 
schooling.

(c) Marginal education. Marginal 
education refers to competence in rea­
soning, arithmetic, and language skills 
which are required for the perfor­
mance of simple, unskilled types of 
jobs. Absent evidence to the contrary, 
formal schooling at a grade level of 
sixth grade or less is considered a mar­
ginal education.

(d) Limited education. Limited edu­
cation refers to competence in reason­
ing, arithmetic, and language skills
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which, although more than that 
which is generally required to carry 
out the duties of unskilled work, does 
not provide the individual with the 
educational qualifications necessary to 
perform the majority of more complex 
job duties involved in semi-skilled or 
skilled jobs. Absent evidence to the 
contrary, a seventh grade through the 
eleventh grade of formal education is 
considered a limited education.

(e) High school education and above. 
High school education and above 
refers to competence in reasoning, 
arithmetic, and language skills ac­
quired through formal schooling at a 
level of grade twelve or above. Absent 
evidence to the contrary, these educa­
tional capacities qualifiy an individual 
for work at a semi-skilled through a 
skilled level of job complexity.

(f) Inability to communicate in Eng­
lish. Ability to communicate in Eng­
lish is often acquired or enhanced 
through educational exposure, and 
this may be considered an educational 
factor. Where there is inability to 
communicate in English, the dominant 
language of the national economy, 
this may be considered a vocational 
handicap because it often narrows an 
individual’s vocational scope. For ex* 
ample, the inability to communicate in 
English may preclude an individual 
from performing jobs which require 
conversing with peers and supervisors 
in English, or reading instructions, 
signs, forms, etc., which are printed in 
English. However, the inability to 
communicate in English in no sense 
implies that an individual lacks formal 
schooling or intelligence. A person 
unable to communicate in English has 
a vocational handicap which must be 
considered in assessing what work, if 
any, the individual can do. The par­
ticular non-English language in which 
an individual may be fluent is general­
ly immaterial.
§404.1508 Work experience as a vocation­

al factor.
The term “work experience” means 

skills and abilities acquired through 
work previously performed by the in­
dividual which indicates the type of 
work the individual may be expected 
to perform. Work for which the indi­
vidual has demonstrated a capability is 
the best indicator of the kind of work 
that the individual can be expected to 
do. Such work experience has current 
vocational relevance where the re­
cency of the work and the skills ac­
quired demonstrate the individual’s 
ability to perform work which exists in 
the national economy. Work per­
formed 15 years or more prior to the 
point at which the claim is being con­
sidered for adjudication (or when the 
earnings requirement was last met) is 
ordinarily not considered vocationally 
relevant. In our economic system, a 
gradual transition occurs in the job

functions of most jobs so that by the 
time 15 years have elapsed, it is no 
longer realistic to assume that skills 
and abilities acquired in a job per­
formed more than 15 years ago contin­
ue to be relevant. The 15-year guide is 
essentially intended to insure that cur­
rent vocational relevance is not imput­
ed to remote work experience which 
could not reasonably be expected to 
enhance an individual’s vocational 
prospect as of the point of adjudica­
tion. An individual who has no prior 
work experience or has worked only 
sporadically or for brief periods of 
time during the 15-year period may be 
considered to have no relevant work 
experience. Any skills acquired 
through work experience are vocation­
al assets unless they are not transfer­
able to other skilled or semi-skilled 
work within the individual’s current 
capacities. When acquired skills are 
not transferable, the individual is con­
sidered capable of only unskilled work. 
However, an individual need not have 
work experience to qualify for un­
skilled work which, requires little or no 
judgment in the performance of 
simple duties which can be learned in 
a short period of time.
§404.1509 Work which exists in the na­

tional economy.
(a) General Work is considered to 

exist in the national economy when it 
exists in significant numbers either in 
the region where such individual lives 
or in several other regions of the coun­
try, regardless of whether such work 
exists in the immediate area in which 
the individual lives, or whether a spe­
cific job vacancy exists for the individ­
ual, or whether the individual would 
be hired if the individual applied for 
work. A finding that work exists in the 
national economy is made when there 
is a significant number of jobs (in one 
or more occupations) having typical 
requirements which do not exceed the 
individual’s physical or mental capaci­
ties and vocational qualifications. Iso­
lated jobs of a type that exist only in 
very limited number or in relatively 
few geographic locations outside of 
the region where the individual resides 
are not considered to be “work which 
exists in the national economy” for 
purposes of determining whether an 
individual is under a disability; an in­
dividual is not denied benefits on the 
basis of the existence of such jobs. If 
such work that the individual can do 
does not exist in the national econo­
my, disability shall be determined to 
exist. If such work does exist in the 
national economy, disability shall be 
determined not to exist.

(b) Inability o f individual to obtain 
work. If an individual’s residual func­
tional capacity and vocational capa­
bilities are consistent with the perfor­
mance of work which exists in the na­
tional economy but the individual re­

mains unemployed because the indi­
vidual is unsuccessful in obtaining 
such work or because such work does 
not exist in the individual’s local area; 
or because of the hiring practices of 
employers, technological changes in 
the industry in which the individual 
has worked, or cyclical economic con­
ditions; or because there are no job 
openings for the individual or the indi­
vidual would not actually be hired to 
do work the individual could otherwise 
perform, the individual is considered 
not to be under a disability as defined 
in §404.1501.

(c) Administrative notice o f job data. 
In the determination of whether jobs, 
as classified by their exertional and 
skill requirements, exist in significant 
numbers either in the region or the 
national economy, administrative 
notice shall be taken of reliable job in­
formation available from various gov­
ernmental and other publications; e.g., 
“Dictionary of Occupational Titles,” 
published by the Department of 
Labor; “County Business Patterns” , 
published by the Bureau of the 
Census; “Census Reports” , also pub­
lished by the Bureau of the Census; 
occupational analyses prepared for the 
Social Security Administration by var­
ious State employment agencies; and 
the “Occupational Outlook Hand­
book”, published by the Bureau of 
Labor Statistics.
§ 404.1510 Exertional requirements.

(a) General For the purpose of de­
termining exertional requirements of 
work in the national economy, jobs are 
classified as “sedentary,” “ light,” 
“medium,” “heavy,” and “very heavy.” 
Such terms have the same meaning as 
they have in the “Dictionary of Occu­
pational Tities” , published by the De­
partment of Labor, and when used in 
making disability determinations 
under this subpart are defined as fol­
lows:

(b) Sedentary work. Sedentary work 
entails lifting 10 pounds maximum 
and occasionally lifting or carrying 
such articles as dockets (e.g., files), 
ledgers, and small tools. Although a 
sedentary job is defined as one which 
involves sitting, a certain amount of 
walking and standing is often neces­
sary in carrying out job duties. Jobs 
are sedentary if walking and standing 
are required occasionally and other 
sedentary criteria are met.

(c) Light work. Light work entails 
lifting 20 pounds maximum with fre­
quent lifting or carrying of objects 
weighing up to 10 pounds. Even 
though the weight lifted may be only 
a negligible amount, a job is in this 
category when it requires walking or 
standing to a significant degree, or 
when it involves sitting most of the 
time with a degree of pushing and 
pulling of arm or leg controls. To be 
considered capable of performing a
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full or wide range of light work, an in­
dividual must be capable of perform­
ing substantially all of the foregoing 
activities. The functional capacity to 
perform light work includes the func­
tional capacity to perform sedentary 
work.

(d) Medium work. Medium work en­
tails lifting 50 pounds maximum with 
frequent lifting or carrying of objects 
weighing up to 25 pounds. The func­
tional capacity to perform medium 
work includes the functional capacity 
to perform sedentary work and light 
work as well.

(e) Heavy work. Heavy work entails 
lifting 100 pounds maximum with fre­
quent lifting or carrying of objects 
weighing up to 50 pounds. The func­
tional capacity to perform heavy work 
include the functional capacity to per­
form work at all of the lesser function­
al levels.

(f) Very heavy work. Very heavy 
work entails lifting objects in excess of 
100 pounds with frequent lifting or 
carrying of objects weighing 50 pounds 
or more. The functional capacity to 
perform very heavy work includes the 
functional capacity to perform work at 
all of the lesser functional levels.
§ 404.1511 Skill requirements.

(a) General. For purposes of assess­
ing the skills reflected by an individ­
ual’s work experience, and of deter­
mining the existence in the national 
economy of work the individual is 
competent to do, occupations are clas­
sified as unskilled, semi-skilled, and 
skilled. When used in making disabil­
ity determinations under this subpart, 
these terms are used in the following 
sense:

(b) Unskilled work. Unskilled work 
denotes work which requires little or 
no judgment in the performance of 
simple duties that can be learned on 
the job in a short period of time. Con­
siderable strength may or may not be 
required. As an example, where the 
primary work function of occupations 
consists of handling, feeding and off- 
bearing (i.e., placing or removing ma­
terials from machines which are auto­
matic or operated by others), or ma­
chine tending, and average successful 
job performance can ordinarily be 
achieved within 30 days, such occupa­
tions are considered unskilled. Other 
types of jobs requiring little specific 
vocational preparation and little judg­
ment are likewise unskilled. No ac­
quired work skills can be attributed to 
individuals who have performed only 
unskilled woTk.

(c) Semi-skilled work. Semi-skilled 
work denotes work in which some 
skills are involved but the more com­
plex work functions are not required. 
Semi-skilled jobs may require alert­
ness and close attention to watching 
machine processes; or inspecting, test­
ing or otherwise detecting irregulari­

ties; or tending or guarding equip­
ment, property, materials, or persons 
against loss, damage or injury; or 
other types of activities involving less 
complex work functions. A job may be 
classified as semi-skilled where coordi­
nation and dexterity are necessary as 
in the use of the hands or feet for the 
rapid performance of repetitive tasks.

(d) Skilled work. Skilled work re­
quires qualifications in which the in­
dependent judgment of the individual 
determines the machine and manual 
operations to be performed in obtain­
ing the proper form, quality, or quan­
tity of material to be produced. The 
individual may be required to lay out 
work, to estimate quality, suitability 
and needed quantities of materials, to 
make precise measurements, to read 
blueprints or other specifications, and 
to make necessary computations or 
mechanical adjustments to control or 
regulate processes. Other skilled jobs 
may require dealing with personnel, 
data, or abstract ideas at a high level 
of complexity.

(e) Ttansferable work skills. An indi­
vidual is considered to have transfer­
able skills when the skilled or semi­
skilled work functions which he has 
demonstrated in his or her past work 
can be applied to meet the require­
ments of skilled or semi-skilled work 
functions of other jobs or kinds of 
work. Transferability depends largely 
on the similarity of occupationally sig- 
niffcant work functions among jobs. 
Transferability is most probable and 
meaningful among jobs in which the 
same or a lesser degree of skill is re­
quired; and the same or similar tools 
and machines are used; and -the same 
are similar raw materials, products, 
processes, or services are involved. 
There are degrees of transferability 
ranging from a close approximation of 
work functions involving all three fac­
tors to only remote and incidental si­
milarities among jobs. A complete 
similarity of all three factors is not 
necessary to warrant the inference of 
transferability. (Also, see Appendix 2, 
§201.00(e), (f), and § 202.00(e), (f).)
§404.1512 Effect o f performance of ardu­

ous unskilled physical labor.
Where an individual with" a marginal 

education and long work experience 
(e.g., 35 to 40 years or more) limited to 
the performance of arduous unskilled 
physical labor is not working and is no 
longer able to perform such labor be­
cause of a significant impairment or 
impairments and, considering his or 
her age, education, and vocational 
background is unable to engage in 
lighter work, such individual may be 
found to be under a disability. On the 
other hand, a different conclusion 
may be reached where it is found that 
such individual is working or has 
worked despite his or her impairment 
or impairments (except where such

work is sporadic or is medically con­
traindicated) depending upon all the 
facts in the case. In addition, an indi­
vidual who was doing heavy physical 
work at the time he or she suffered 
such impairment might not be consid­
ered unable to engage in any substan­
tial gainful activity if the evidence 
shows that he-or she has the training 
or past work experience which quali­
fies him or her for substantial gainful 
work in another occupation consistent 
with his or her impairment, either on 
a full-time or a reasonable regular 
part-time basis.

Example. B, a 60-year old miner, 
with a fourth grade education, after a 
life-long history of arduous physical 
labor alleged that he was under a dis­
ability because o f . arthritis of the 
spine, hips, and knees and other im­
pairments. Medical evidence shows a 
combination of impairments and es­
tablishes that these impairments pre­
vent B from performing his usual 
work or any other type of arduous 
physical labor. His vocational back­
ground does not disclose either 
through performance of by similarly 
persuasive evidence that he has skills 
or capabilities needed to do lighter 
work which would be readily transfer­
ab le  to another work environment. 
Under these circumstances, B may be 
found to be under a disability.
§404.1513 Listing o f medical-vocational 

guidelines in Appendix 2.
In light of information that is avail­

able about jobs (classified by their ex­
ertional and skill requirements) that 
exist in the national economy, Appen­
dix 2 sets forth rules reflecting the 
major functional and vocational pat­
terns which are encountered in cases 
which do not fall within the criteria of 
§404.1504(a) and (b) or §404.1512, 
where an individual is not engaging in 
substantial gainful activity and is pre­
vented by a medically determinable 
impairment from performing his or 
her vocationally relevant past work. 
The Appendix 2 rules do not encom­
pass all possible variations of factors 
and, as explained in §200.00 of Appen­
dix 2, are not applicable in any case 
where any one of the findings of fact 
made with respect to the individual’s 
vocational factors and residual func­
tional capacity does not coincide with 
the corresponding criterion of a rule. 
In such instances, full consideration 
must be given to all relevant facts in 
accordance with the definitions and 
discussions of each factor in 
§§404.1505-404.1511. However, when 
the findings of fact made as to ail fac­
tors coincide with the criteria of a 
rule, that rule directs a factual conclu­
sion of disabled or not disabled.
Appendix (Listing o f Impairments) [Rede­

signated as Appendix 1]
4. Subpart P of part 404 is further 

amended by designating the Appendix
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(Listing of Impairments), appearing at 
the end thereof, as Appendix 1, and by 
adding a new Appendix 2, to read as 
follows:

A ppen dix  2—M edical—V ocational 
G uidelines

Sec.
200.00 Introduction.
201.00 Maximum sustained work capability 

limited to sedentary work as a result of 
severe medically determinable impair­
m ent^).

202.00 . Maximum sustained work capability 
limited to light work as a result of 
severe medically determinable impair­
m ents).

203.00 Maximum sustained work capability 
limited to medium work as a result of 
severe medically determinable impair­
m ents).

204.00 Maximum sustained work capability 
limited to heavy work (or very heavy 
work) as a result of severe medically de­
terminable impairments).

200.00 Introduction, (a) The following 
rules reflect the major functional and voca­
tional patterns which are encountered in 
cases which do not fall within the criteria of 
§ 404.1504 (a) and (b) or § 404.1512, where an 
individual with a severe medically determin­
able physical or mental impairments) is not 
engaging in substantial gainful activity and 
the individual’s impairments) prevents the 
performance of his or her vocationally rel­
evant past work. They also reflect the anal­
ysis of the various vocational factors (i.e., 
age, education, and work experience) in 
combination with the individual’s residual 
functional capacity (used tp determine his 
or her maximum sustained work capability 
for sedentary, light, medium, heavy, or very 
heavy work) in evaluating the individual’s 
ability to engage in substantial gainful ac­
tivity in other than his or her vocationally 
relevant past work. Where the findings of 
fact made with respect to a particular indi­
vidual’s vocational factors and residual 
functional capacity coincide with all of the 
criteria of a particular rule, the rule directs 
a factual conclusion as to whether the indi­
vidual is or is not disabled. However, each of 
these findings of fact is subject to rebuttal 
and the individual may present evidence to 
refute such findings. Where any one of the 
findings of fact does not coincide with the 
corresponding criterion of a rule, the rule 
does not apply in that particular case and, 
accordingly, does not direct a factual con­
clusion of disabled or not disabled. In any 
instance where a rule does not apply, full 
consideration must be given to all of the rel­
evant facts of the case in accordance with 
the definitions and discussions of each 
factor in §§ 404.1505-404.1513.

(b) The existence of jobs in the national 
economy is reflected in the “Decisions” 
shown in the rules; i.e., in promulgating the 
rules, administrative notice has been taken 
of the numbers of unskilled jobs that exist 
throughout the national economy at the 
various functional levels (sedentary, light, 
medium, heavy, and very heavy) as support­
ed by the “Dictionary of Occupational 
Titles” and the “Occupational Outlook 
Handbook,” published by the Department 
of Labor, the “County Business Patterns” 
and “Census Surveys” published by the 
Bureau of the Census; and occupational sur­
veys of light and sedentary jobs prepared 
for the Social Security administration by 
various State employment agencies. Thus,

when all factors coincide with the criteria of 
a rule, the existence of such jobs is estab­
lished. However, the existence of such jobs 
for individuals whose remaining functional 
capacity or other factors do not coincide 
with the criteria of a rule must be further 
considered in terms of what kinds of jobs or 
types of work may be either additionally in­
dicated or precluded.

(c) In the application of the rules, the in­
dividual’s residual functional capacity (i.e., 
the maximum degree to which the individ­
ual retains the capacity for sustained per­
formance of the physical-mental require­
ments of jobs), age, education, and work ex­
perience must first be determined*.

(d) The correct disability decision (i.e., on 
the issue of ability to engage in substantial 
gainful activity) is found by then locating 
the individual’s specific vocational profile. 
If an individual’s specific profile is not listed 
within this Appendix 2, a factual conclusion 
of disabled or not disabled is not directed. 
Thus, for example, an individual’s ability to 
engage in substantial gainful work where 
his or her Tesidual functional capacity falls 
between the ranges of work indicated in the 
rules (e.g., the individual who can perform 
more than light but less than medium 
work), is decided on the basis of .the princi­
ples and definitions in the regulations, 
giving consideration to the rules for specific 
case situations in this Appendix 2. These 
rules represent various combinations of ex­
ertional capabilities, age, education and 
work experience and also provide an overall 
structure for evaluation of those cases in 
which the judgments as to each factor do 
not coincide with those of any specific rule. 
Thus, when the necessary judgments have 
been made as to each factor and it is found 
that no specific rule applies, the rules still 
provide guidance for decisionmaking, such 
as in cases involving combinations of impair­
ments. For example, if strength limitations 
resulting from an individual’s impairment(s) 
considered with the judgments made as to 
the individual’s age, education and work ex­
perience correspond to (or closely approxi­
mate) the factors of a particular rule, the 
adjudicator then has a frame of reference 
for considering the jobs or types of work 
precluded by other, nonexertional impair­
ments in terms of numbers of jobs remain­
ing for a particular individual.

(e) Since the rules are predicated on an in­
dividual’s having an impairment which man­
ifests itself by limitations in meeting the 
strength requirements of jobs, they may not 
be fully applicable where the nature .of an 
individual’s impairment does not result in 
such limitations, e.g., certain mental, senso­
ry, or skin impairments. In addition, some 
impairments may result solely in postural 
and manipulative limitations or environ­
mental restrictions. Environmental restric­
tions are those restrictions which result in 
inability to tolerate some physical feature(s) 
of work settings that occur in certain indus­
tries or types of work, e.g., an inability to 
tolerate dust or fumes.

(1) In the evaluation of disability where 
the individual has solely a nonexertional 
type of impairment, determination as to 
whether disability exists shall be based on 
the principles of‘§§404.1505-404.1513, giving 
consideration to the rules for specific case 
situations in this Appendix 2. The rules do 
not direct factual conclusions of disabled or 
not disabled for individuals with solely non­
exertional types of impairments.

(2) However, where an individual has an 
impairment or combination of impairments

resulting in both strength limitations and 
nonexertional limitations, the rules in this 
subpart are considered in determining first 
whether a finding of disabled may be possi­
ble based on the strength limitations alone 
and, if not, the rule(s) reflecting the individ­
ual’s maximum residual strength capabili­
ties, age, education, and work experience 
provide a framework for consideration of 
how much the individual’s work capability 
is further dim inished  in terms of any types 
of jobs that would be contraindicated by the 
nonexertional limitations. Also, in these 
combinations of nonexertional and exer­
tional limitations which cannot be wholly 
determined under the rules in this subpart, 
full consideration must be given to all of the 
relevant facts in the case in accordance with 
the definitions and discussions of each 
factor in §§404.1505-404.1513, which will 
provide insight into the adjudicative weight 
to be accorded each factor.

201.00 Maximum sustained work capabil­
ity limited to sedentary work as a result of 
severe medically determinable impair­
ments). (a) Most sedentary occupations fall 
within the skilled, semi-skilled, professional, 
administrative, technical, clerical, and 
benchwork classifications. Approximately 
200 separate unskilled sedentary occupa­
tions can be identified, each representing 
numerous jobs in the national economy. Ap­
proximately 85 percent of these jobs are in 
the machine trades and benchwork occupa­
tional categories. These jobs (unskilled sed­
entary occupations) may be performed after 
a short demonstration or within 30 days.

(b) These unskilled sedentary occupations 
are standard within the industries in which 
they exist. While sedentary work represents 
a significantly restricted range of work, this 
range in itself is not so prohibitively re­
stricted as to negate work capability for sub­
stantial gainful activity.

(c) Vocational adjustment to sedentary 
work as defined in § 404.1510(b) may be ex­
pected where the individual has special 
skills or experience relevant to sedentary 
work or where age and basic educational 
competences provide sufficient occupational 
mobility to adapt to the major segment of 
unskilled sedentary work. Inability to 
engage in substantial gainful activity would 
be Indicated where an individual who is re­
stricted to sedentary work because of a 
severe medically determinable impairment 
lacks special skills or experience relevant to 
sedentary work, lacks educational qualifica­
tions relevant to most sedentary work (e.g., 
has a limited education or less) and the indi­
vidual’s age, though not necessarily ad­
vanced, is a factor which significantly limits 
vocational adaptability.

(d) The adversity of functional restric­
tions to sedentary work at advanced age (55 
and over) for individuals with no relevant 
past work or who can no longer perform vo­
cationally relevant past work and have no 
transferable skills, warrants a finding of dis­
abled in the the absence of the rare situa­
tion where the individual has recehtly com­
pleted education which provides a basis for 
direct entry into skilled sedentary work. Ad­
vanced age and a history of unskilled work 
or no work experience would ordinarily 
offset any vocational advantages that might 
accrue by reason of any remote past educa­
tion, whether it is more or less than limited 
education.

(e) The presence of acquired skills that 
are readily transferable to a significant 
range of skilled work within an individual’s 
residual functional capacity would ordinari-
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ly warrant a finding of ability to engage in 
substantial gainful activity regardless of the 
adversity of age, or whether the individual’s 
formal education is commensurate with his 
or her demonstrated skill level. The acquisi­
tion of work skills demonstrates the ability 
to perform work at the level of complexity 
demonstrated by the skill level attained re­
gardless of the individual’s formal educa­
tional attainments.

(f) In order to find transferability of skills 
to skilled sedentary work for individuals 
who are of advanced age (55 and over), 
there must be very little, if any, vocational 
adjustment required in terms of tools, work 
processes, work settings, or the industry.

(g) Individuals approaching advanced age 
(age 50-54) may be significantly limited in 
vocational adaptability if they are restricted 
to sedentary work. When such individuals 
have no past work experience or can no 
longer perform vocationally relevant part 
work and have no transferable skills, a find­
ing of disabled ordinarily obtains. However, 
recently completed education which pro­
vides for direct entry into sedentary work 
will preclude such a finding. For this age 
group, even a high school education or more 
(ordinarily completed in the remote past) 
would have little impact for effecting a vo­
cational adjustment unless relevant work 
experience reflects use of such education.

(h) The term “younger individual’’ is used 
to denote an individual age 18 through 49. 
For those within this group who are age 45- 
49, age is a less positive factor than for 
those who are age 18-44. Accordingly, for 
such individuals; (1) who are restricted to 
sedentary work, (2) who are unskilled or 
have no transferable skills, (3) who have no 
relevant past work or who can no longer 
perform vocationally relevant past work, 
and (4) who are either illiterate or unable to 
communicate in the English language, a 
finding of disabled is warranted. On the 
other hand, age is a more positive factor for 
those who are under age 45 and is usually 
not a significant factor in limiting such an 
individual’s ability to make a vocational ad­
justment; even an adjustment to unskilled 
sedentary work, and even where the individ­
ual is illiterate or unable to communicate in 
English. However, a finding of disabled is 
not precluded for those individuals under 
age 45 who do not meet all of the criteria of 
a specific rule and who do not have the abil­
ity to perform a full range of sedentary 
work. The following examples are illustra­
tive: Example 1: An individual under age 45 
with a high school education can no longer 
do past work and is restricted to unskilled 
sedentary jobs because of a severe medically 
determinable cardiovascular impairment 
(which does not meet or equal the listings in 
Appendix 1). A permanent injury of the 
right hand limits the individual to seden­
tary jobs which do not require bilateral 
manual dexterity. None of the rules in Ap­
pendix 2 are applicable to this particular set 
of facts, because this individual cannot per­
form the full range of work defined as sed­
entary. Since the inability to perform bi­
lateral manual dexterity significantly com­
promises the only range of work for which 
the individual is otherwise qualified (i.e., 
sedentary), a finding of disabled would be 
appropriate. Example 2: An illiterate 41 
year old individual with mild mental retar­
dation (IQ of 78) is restricted to unskilled 
sedentary work and cannot perform voca­
tionally relevant past work, which had con­
sisted of unskilled agricultural field work;

his or her particular characteristics do not 
specifically meet any of the rules in Appen­
dix 2, because this individual cannot per­
form the full range of work defined as sed­
entary. In light of the adverse factors which 
further narrow the range of sedentary work 
for which this individual is qualified, a find­
ing of disabled is appropriate.

(i) While illiteracy or the inability to com­
municate in English may significantly limit 
an individual’s vocational scope, the'prima­
ry work functions in the bulk of unskilled 
work relate to working with things (rather

than with data or people) and in these work 
functions at the unskilled level, literacy or 
ability to communicate in English has the 
least significance. Similarly the lack of rel­
evant work experience would have little sig­
nificance since the bulk of unskilled jobs re­
quire no qualifying work experience. Thus, 
the functional capability for a full range of 
sedentary work represents sufficient num­
bers of jobs to indicate substantial vocation­
al scope for those individuals age 18-45 even 
if they are illiterate or unable to communi­
cate in English.

T able No. 1 .—Residual functional capacity, maximum sustained work capability limited to 
sedentary work as a result of severe medically determinable impairments)

Rule Age Education Previous work experience Decision

201.01...................... . Limited or less.................... Unskilled or none............... Disabled.
201.02...................... Do.

skills not transferable1.
201.03...................... Skilled or semiskilled— Not

skills transferable*. disabled.
201.04...................... . High school graduate or Unskilled or none............... Disabled.

more—does not provide 
for direct entry into 
skilled work*.

201.05...................... . High school graduate or Unskilled or none.............. Not
more—provides for 
direct entry into skilled 
work*.

disabled.

201.06...................... . High school graduate or Skilled or semiskilled— Disabled.
more—does not provide 
for direct entry into 
skilled work1.

skills not transferable1.

201.07....................... . High school graduate or Skilled or semiskilled— Not
more—does not provide 
for direct entry into 
skilled work1.

skills transferable1. disabled.

201.08....................... Skilled or semiskilled- 
skills not transferable1.

Do.
more—provides for 
direct entry into skilled 
work*.

201.09....................... Limited or less.................... Unskilled or none............... Disabled.
approaching 
advanced age.

201.10....................... Skilled or semiskilled— Do.
skills not transferable.

201.11....................... Not
disabled.

201.12......................
skills transferable.

. High school graduate or Unskilled or none............... Disabled.
more—does not provide 
for direct entry into 
skilled work*.

201.13....................... . High school graduate or Not
more—provides for 
direct entry into skilled 
work*.

disabled.

201.14.... .................. . High school graduate or Skilled or semiskilled— Disabled.
more—does not provide 
for direct entry into 
skilled work*.

skills not transferable.

201.15....................... Not
disabled.

201.16.......................
skills transferable.

. High school graduate or Skilled or semiskilled— Do.
more—provides for 
direct entry into skilled 
work*.

skills not transferable1.

201.17....................... Illiterate or unable to Unskilled or none.............. Disabled.
individual age 
45-49.

communicate in English.

201.18....................... , Limited or less—at least Not
literate and able to 
communicate in English.

disabled.
201.19....................... , Limited or less.................... Skilled or semiskilled— Do.
201.20.......................

skills not transferable.
Skilled or semiskilled— Do.

201.21....................... skills transferable.
Skilled or semiskilled- 

skills not transferable.201.22.......................
more.

Skilled or semiskilled— Do.
201.23....................... skills transferable.

Illiterate or unable to Unskilled or none.... ......... Do.*
individual age 
18-44.

communicate in English.
201.24....................... Limited or less—at least Do.«

201.25.......................

literate and able to 
communicate in English.

Limited or less.................... Skilled or semiskilled— Do.*
skills not transferable.
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T able No . 1.—Residual functional capacity, maximum sustained work capability limited to 
sedentary work as a result of severe medically determinable impairment's) Continued

Rule Age Education Previous work experience Decision

201.26.................. Do.4
201.27................... ........ High school graduate or Unskilled or none.............. Do.4

more.
. Skilled or semiskilled— Do.4

skills not transferable.
201.29.................. Do.4

'See 201.00(f). •See 201.00(d). •See 201.00(g). •See 201.00(h).

202.00 Maximum sustained work capabil­
ity limited to light work as a result of severe 
medically determinable impairment^). (a) 
The functional capacity to perform a full 
range of light work as defined in 
§404.1510(c) includes the functional capac­
ity to perform sedentary as well as light 
work. Approximately 1,600 separate seden­
tary and light unskilled occupations can be 
identified in eight broad occupational cate­
gories, each occupation representing numer­
ous jobs 4n the national economy. These 
jobs can be performed after a short demon­
stration or within 30 days, and do not re­
quire special skills or experience.

(b) The functional capacity to perform a 
wide or full range of light work represents 
substantial work capability compatible with 
making a work adjustment to substantial 
numbers of unskilled jobs and, thus, gener­
ally provides sufficient occupational mobil­
ity even for severely impaired individuals 
who are not of advanced age and have suffi­
cient educational competences for unskilled 
work.

(c) However, for Individuals of advanced 
age who can no longer perform vocationally 
relevant past work and who have a history 
of unskilled work experience, or who have 
only skills that are not readily transferable 
to a significant range of skilled work that is 
within the individual's functional capacity, 
or who have no work experience, the limita­
tions in vocational adaptability represented 
by functional restriction to light work war­
rant a finding of disabled. Ordinarily, even a 
high school education or more which was 
completed in the remote past will have little 
positive impact on effecting a vocational ad­
justment unless relevant work experience 
reflects use of such education.

(d) Where the same factors in paragraph 
(c) of this section regarding education and 
work experience are present, but where age, 
though not advanced, is a factor which sig­
nificantly limits vocational adaptability (i.e., 
closely approaching advanced age, 50-54) 
and an individual’s vocational scope is fur­
ther significantly limited by illiteracy or in­
ability to communicate in English, a finding 
of disabled is warranted.

(e) The presence of acquired skills that 
are readily transferable to a significant 
range of skilled work within an individual’s 
residual functional capacity would ordinari­
ly warrant a finding of not disabled regard­
less of the adversity of age, or whether the 
individual’s formal education is commensur­
ate with his or her demonstrated skill level. 
The acquisition of work skills demonstrates 
the ability to perform work at the level of 
complexity demonstrated by the skill level 
attained regardless of the individual’s 
formal educational attainments.

(f) For a finding of transferability of skills 
to light work for individuals of advanced 
age who are closely approaching retirement 
age (age 60-64), there must be very little, if 
any, vocational adjustment required in

terms of tools, work processes, work set­
tings, or the industry.

(gj While illiteracy or the inability to com­

municate in English may significantly limit 
an individual’s vocational scope, the prima­
ry work functions in the bulk of unskilled 
work relate to working with things (rather 
than with data or people) and in these work 
functions at the unskilled level, literacy or 
ability to communicate in English has the 
least significance. Similarly, the lack of rel­
evant work experience would have little sig­
nificance since the bulk of unskilled jobs re­
quire no qualifying work experience. The 
capability for light work, which includes the 
ability to do sedentary work, represents the 
capability for substantial numbers of such 
jobs. This, in turn, represents substantial 
vocational scope for younger individuals 
(age 18-49) even if illiterate or unable to 
communicate in English.

T able No . 2.—Residual functional capacity maximum sustained work capability limited to 
light work as a result of severe medically determinable impairments)

Rule Age Education Previous work experience Decision

Unskilled or none.......... . Disabled.

..do. Not
disabled.

202.01.............. ...............  Advanced age___ Limited or less___________ Unskilled or none....... .......  Disabled.
202.02.. ............................. „...do........................... d o ............ .......... ............*. Skilled or semiskilled— Do.

skills not transferable.
202.03 ................. .. .„ „.d o ....... ............... —do.................................... Skilled or semiskilled— Not

skills transferable1. disabled.
202.04 ........... .......................... d o ...... ............  High school graduate or

more—does not provide 
for direct entry into 
skilled work*.

202.05 ............. ................  ..„..do  ............  High school graduate or
more—provides for 
direct entry into skilled 
work*.

202.06 ...........do____________ High school graduate or
more—does not provide 
for direct entry into 
skilled work*.

202.07.. ...______ —___ — — d o.—„....... ............ d o....... ............................  Skilled or semiskilled-
skills transferable ‘.

202.08.. .................. ......do   ................. — High school graduate or
more—provides for 
direct entry into skilled 
work*.

Illiterate or unable to 
communicate in English.

Skilled or semiskilled— Disabled, 
skills not transferable.

Skilled or semiskilled- 
skills not transferable.

Not
disabled.

Do.

Unskilled or none..............  Disabled.

Not
disabled.

Do.

202.09 .....................  Closely
approaching 
advanced age.

202.10 ............... ......... ........ „..do...„..............  Limited or less—At least ...... d o ....................................
literate and able to 
communicate in English.

202.11 ......................................d o ............—.. Limited or less.....................  Skilled or semiskilled-
skills not transferable.

202.12 .................... „....do .............____ „....do____ .............. ...........  Skilled or semiskilled— Do.
skills transferable.

202.13 ..................................... d o ...................  High school graduate or Unskilled or none.............. . Do.
more.

202.14 ..— do...—........................................... d o ...................... ...........  Skilled or semiskilled— Do.
skills not transferable.

202.15 ................      d o ...................................d o .............. . Skilled or semiskilled— Do.
skills transferable.

202.16 ...................... Younger Illiterate or unable to Unskilled or none........  Do.
individual. communicate in English.

202.17—..... ....—......„—........d o  ............„.. Limited or less—At least ......d o— ,,»......... ...............  Do.
literate and able to 
communicate in English.

202.18..... ........... ... —. ......do.................... Limited or less.................. . Skilled or semiskilled— Do.
skills not transferable.

202.19......... ........... — d o ................... ...... ...........do ............ ...... „...„_____ Skilled or semiskilled— Do.
skills transferable.

202.20 ...........—  ..... d o .............. ...  High school graduate or Unskilled or non e..............  Do.
more.

202.21 ................................................................................ — do „—do......... ................................................................................ Skilled or semiskilled— Do.
skills not transferable.

202.22 .....—____ — — ___d o___ __ ____  ___do___________________  Skilled or semiskilled— Do.
skills transferable.

•See 202.00(f). •See 202.00(c).
203.00 Maximum sustained work capabil­

ity limited to medium work as a result of 
severe medically determinable impair­
mentis). (a) The functional capacity to per­
form medium work as defined in 
§ 404.1510(d) includes the functional capac­
ity to perform sedentary, light, and medium 
work. Approximately 2,500 separate seden­
tary, light, and medium occupations can be 
identified, each occupation representing nu­

merous jobs in the national economy which 
do not require skills or previous experience 
and which can be performed after a short 
demonstration or within 30 days.

(b) The functional capacity to perform 
medium work represents such substantial 
work capability at even the unskilled level 
that a finding of disabled is ordinarily not 
warranted in cases where a severely im­
paired individual retains the functional ca-
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pacity to perform medium work. Even the 
adversity of advanced age (55 or over) and a 
work history of unskilled work may be 
offset by the substantial work capability 
represented by the functional capacity to 
perform medium work. (Note that the provi­
sions of §404.1512 must have been given 
prior consideration.)

(c) However, the absence of any relevant 
work experience becomes a more significant

adversity for individuals of advanced age (55 
and over). Accordingly, this factor, in combi­
nation with a limited education or less, mili­
tates against making a vocational adjust­
ment to even this substantial range of work 
and a finding of disabled is appropriate. 
Further, for individuals closely approaching 
retirement age (60-64) with a work history 
of unskilled work and with marginal educa­
tion or less, a finding of disabled is appro­
priate.

204.00 Maximum sustained work capabil­
ity limited to heavy work (or very heavy 
work) as a result of severe medically deter­
minable impairments). The residual func­
tional capacity to perform heavy work as de­
fined in § 404.1510(e), or very heavy work as 
defined in § 404.1510(f), included the func­
tional Capability for work at the lesser func­
tional levels as well, and represents substan­
tial work capability for jobs in the national 
economy at all skill and physical demand 
levels. Individuals who retain the functional 
capacity to perform heavy work (or very 
heavy work) ordinarily will not have a 
severe impairment or will be able to do their 
past work—either of which would have al­
ready provided a basis for a decision of “not 
disabled.” Environmental restrictions ordi­
narily would not significantly affect the 
range of work existing in the national econ­
omy for individuals with the physical capa­
bility for heavy work (or very heavy work). 
Thus an impairment which does not pre­
clude heavy work (or very heavy work) 
would not ordinarily be the primary reason 
for unemployment, and generally is suffi­
cient for a finding of not disabled, even 
though age, education, and skill level of 
prior work experience may be considered ad­
verse.

5. Section 416.902 is revised to read 
as follows:
§ 416.902 Evaluation o f  disability in gener­

al.
The provisions of §§416.902 through 

416.913 apply to cases involving sup­
plemental security income benefits 
based on disability under § 1614 of the 
Act (except for statutory blindness 
and children under age 18). In general, 
the individual has the burden of prov­
ing that he or she is disabled and of 
raising every issue with respect to his 
or her alleged disability. Whether an 
impairment in a particular case consti­
tutes a disability is determined from 
all the pertinent facts of that case. 
The determination of disability may 
be based on medical consideration 
alone, or on medical considerations 
and vocational factors as follows:

(a) Disability determinations on the 
basis o f medical considerations alone. 
Medical evidence i.e., signs, symptoms 
and laboratory findings alone, can jus­
tify a finding that an individual is or is 
not under a disability, absent evidence 
to the contrary.

(b) Disability determinations in 
which vocational factors must be con­
sidered along with the medical evi­
dence. In those cases where a finding 
of disabled or not disabled cannot be 
made based on medical evidence alone, 
other evidence is required. This other 
evidence may include information 
about:

(1) The individual’s residual func­
tional capacity;

(2) The individual’s age, education, 
and work experience; and

(3) The kinds of substantial gainful 
activity (work) which exist in signifi­
cant numbers in the national economy 
for someone who can do only what the 
individual can do.'

(c) Disability determinations in 
which vocational factors are extremely

T able No. 3.—Residual functional capacity maximum sustained work capability limited to 
medium work as a result of severe medically determinable impairmentis)

Rule Age Education Previous work experience Decision

203.01.

203.02.
203.03.

203.04..

203.05..

203.06..

203.07..

203.08..

203.09..

203.10..
203.11..

203.12..

203.13..

203.14..

203.15..

203.16.. 

203.17«

Closely 
approaching 
retirement age.

......do.................... Limited or less

......do.................... Limited............

Marginal or none................ Unskilled or none............... Disabled.

None.........
Unskilled.

..do.................... Limited or less.

..do...........................do.................

..do...................  High school graduate or
more.

..do.................... High school graduate or
more—does not provide 
for direct entry into 
skilled work.

..do...........................do....................................

Skilled or semiskilled- 
skills not transferable. 

Skilled or semiskilled- 
skills transferable. 

Unskilled or non e..............

......do.................... High school graduate or
more—provides for 
direct entry into skilled 
work.

Advanced age__ _ Limited or less....................
......do........................... do...________ ......._____

Skilled or semiskilled- 
skills not transferable.

Skilled or semiskilled- 
skills transferable. 

Skilled or semiskilled- 
skills not transferable.

None««««.
Unskilled.

,.do. ,.do.

..do. ..do.

..do.................... High school graduate or
more.

..do.................... High school graduate or
more—does not provide 
for direct entry into 
skilled work.

..do...........................do....................................

203.18..

203.19..

203.20.. 

203.21« 

203.22«

203.23«

203.24«

d o .................. High school graduate or
more—provides for 
direct entry into skilled 
work.

Limited or less..............«««,

Skilled or semiskilled- 
skills not transferable.

Skilled or semiskilled- 
skills transferable.

Unskilled or none.............

Skilled or semiskilled- 
skills not transferable.

Skilled or semiskilled- 
skills transferable. 

Skilled or semiskilled- 
skills not transferable.

Closely 
approaching 
advanced age, 

......do................

Unskilled or none..

..do.

..do.

..do.

«do ................... High school graduate or
more.

..do.................... High school graduate or
more—does not provide 
for direct entry into 
skilled work.

..do ................do...................................

Skilled or semiskilled- 
skills not transferable. 

Skilled or semiskilled- 
skills transferable. 

Unskilled or none............

..do.

203.25..

203.26..

203.27..

203.28.. 

203.29«

203.30«

203.31«

Younger 
individual. 

......do............

High school graduate or 
more—provides for 
direct entry into skilled 
work.

Limited or less....................

Skilled or semiskilled- 
skills not transferable.

Skilled or semiskilled- 
skills transferable. 

Skilled or semiskilled- 
skills not transferable.

Unskilled or none.

..do.

..do.

..do.

..do.,

,.do.,

..do............

..do.............

High school graduate or 
more.

High school graduate or 
more—does not provide 
for direct entry into 
skilled work.

«....do...........________

High school graduate or 
more—provides for 
direct entry into skilled 
work.

Skilled or semiskilled- 
skills not transferable. 

Skilled or semiskilled- 
skills transferable. 

Unskilled or none...............

Skilled or semiskilled- 
skills not transferable.

Skilled or semiskilled- 
skills transferable. 

Skilled or semiskilled- 
skills not transferable.

Do.
Not

disabled.
Do.

Do.

Do.

Do.

Do.

Do.

Disabled.
Not

disabled.
Do.

Da
Do.

Do.

Do.

Do.

Do.

Do.

Do.

Do.

Do.

Do.

Do.

Do.

Do.

Do.

Do.

Do.

Do.

Do.
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adverse. Where an individual with a 
marginal education and long work ex­
perience (e.g., 35 to 40 years or more) 
limited to the performance of arduous 
unskilled physical labor is not working 
and is no longer able to perform such 
labor because of a significant impair­
ment or impairments, such an individ­
ual may be found to be under a dis­
ability.

§416.903 through 416.907 [Redesignated 
§§416.914 through 416.918]

6. Sections 416.903 through 416.907 
are redesignated as sections 416.914 
through 416.918 respectively.

7. New §§416.903 through 416.913 are 
added to read as follows:

§416.903 Considerations in the sequential 
evaluation of disability.

(a) General. In the determination of 
whether or not an impairment in a 
particular case constitutes a disability 
as defined in §416.901, consideration is 
given to all the pertinent facts of that 
case. If the individual is engaging is 
substantial gainful activity, a determi­
nation that he or she is not disabled 
shall be made. In all other cases, pri­
mary consideration is given to the 
physical or mental impairment(s), 
which must be severe. The 
impairment(s) must also meet the du­
ration requirement before disability 
can be found to exist. However, in de­
termining whether an individual is dis­
abled, a sequential evaluation process 
shall be followed, whereby current 
work activity, severity of the 
impairment(s), and vocational factors 
are assessed in that order. The follow­
ing evaluation steps shall be followed 
in the sequence shown, but when a de­
termination that an individual is or is 
not disabled can be made at any step, 
evaluation under a subsequent step 
shall be unnecessary.

(b) Is the individual currently engag­
ing in substantial gainful activity? 
Where an individual is actually engag­
ing in substantial gainful activity, a 
finding shall be made that the individ­
ual is not under a disability without

consideration of either medical or vo­
cational factors.

(c) Does the individual have any 
severe impairments? Where an individ­
ual does not have any impairment(s) 
which significantly limits his or her 
physical or mental capacity to perform 
basic work-related functions, a finding 
shall be made that he or she does not 
have a severe impairment and there­
fore is not under a disability without 
consideration of the vocational fac­
tors.

(d) Does the individual have any 
impairments) which meets or equals 
those listed in Part A o f Appendix 1? 
Where an individual’s impairment(s) 
meets the duration requirement and is 
either listed in Part A of Appendix 1 
or is determined to be medically the 
equivalent of a listed impairment, a 
finding of disability shall be made 
without consideration of the vocation­
al factors.

(e) Does the individual have any 
impairments) which prevents past rel­
evant work? Where a finding of dis­
ability or no disability cannot be made 
based on current work activity or on 
medical consideration alone, and the 
individual has a severe impairment(s), 
his or her residual functional capacity 
and the physical and mental demands 
of his or her past relevant work shall 
be evaluated. If the impairment(s) 
does not prevent the individual from 
meeting the physical and mental de­
mands of past relevant work, including 
arduous unskilled physical labor, dis­
ability shall be found not to exist.

(f) Does the individual's impair­
m ents) prevent other work? If an indi­
vidual cannot perform any past rel­
evant work because of a severe 
impairment(s), but the individual’s re­
maining physical and mental capaci­
ties are consistent with his or her 
meeting the physical and mental de­
mands of a significant number of jobs 
(in one or more occupations) in the na­
tional economy, and the individual has 
the vocational capabilities (consider­
ing age, education, and past work ex­
perience) to make an adjustment to 
work different from that which he or

she has performed in the past, it shall 
be determined that the individual is 
not under a disability. However, if an 
individual’s physical and mental capa­
cities in conjunction with his or her 
vocational capabilities (considering 
age, education, and past work experi­
ence) do not permit the individual to 
adjust to work different from that 
which he or she has performed in the 
past, it shall be determined that the 
individual is under a disability.
§ 416.904 Determining whether disability 

exists— medical and other consider­
ations.

(a) Medical considerations.—(1) 
Finding individual not disabled. Medi­
cal consideration alone can justify a 
finding that an individual is not under 
a disability where the medically deter­
minable impairment is not severe. A 
medically determinable impairment is 
not severe if it does not significantly 
limit an individual’s physical or 
mental capacity to perform basic 
work-related functions.

(2) Finding individual disabled. 
Medical consideration alone (including 
the physiological and psychological 
manifestations of aging) can justify a 
finding that an individual is under a 
disability, absent evidence to the con­
trary. Medical considerations which 
justify a finding that an individual is 
under a disability are those that bring 
an individual’s impairment(s) under 
the listing in Part A of Appendix 1 of 
this subpart or which justify a deter- 
mintion by the Secretary that the 
impairment(s) is the medical equiv­
alent of an impairment listed in Part 
A of Appendix 1 of this subpart.

(b) Additional considerations. Any 
medically determinable impairment(s) 
may justify a finding that an individ­
ual is under a disability if the 
impairment(s) is severe and prevents 
an individual from engaging in sub­
stantial gainful activity. In determin­
ing whether impairment(s) not listed 
in Part A of Appendix 1 of this sub­
part (nor found to be the equivalent of 
an impairment listed in Part A of Ap­
pendix 1) meet this test, additional
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considerations are evaluated. These in­
clude determining whether an individ­
ual can qualify because he has only 
performed arduous unskilled work for 
a long period of time or, if not, wheth­
er he or she can perform vocationally 
relevant work. In those cases in which 
an individual is found unable to per­
form vocationally relevant past work, 
age, education, and work experience 
must then be considered in addition to 
the functional limitations imposed by 
the individual’s physical or mental 
impairment(s).
§ 416.905 Residual functional capacity.

(a) General Physical or mental 
impairment(s) may impose functional 
limitations on an individual’s ability to 
engage in substantial gainful activity. 
The kind and severity of the 
impairment(s) determine the individ­
ual’s work limitations and residual 
functional capacity. The manner in 
which the impairment(s) affects the 
individual’s ability to perform work-re­
lated physical and mental activities, 
and the kind and extent of function 
the individual retains, are assessed in 
determining the individual’s residual 
functional capacity. Where multiple 
impairments are involved, the assess­
ment of residual functional capacity 
reflects the totality of restrictions re­
sulting from all impairments. Assess­
ments of residual functional capacity 
may be based solely on medical evi­
dence where such evidence includes 
sufficient findings (e.g., signs, symp­
toms, and laboratory findings) to 
permit and support the necessary 
judgments where relevant, with re­
spect to the individual’s physical, 
mental, and sensory capabilities. In es­
tablishing disability for purposes of 
title XVI, the Secretary will assist the 
individual in meeting that burden by 
securing and paying for medical evi­
dence needed for a sound determina­
tion. Where all reasonably obtainable 
relevant medical findings alone are 
not sufficient for an adequate assess­
ment of residual functional capacity, 
additional factors may be considered. 
Such additional factors as the individ­
ual’s description of the impairment, 
recorded observations of the individ­
ual, and any other evidence of record 
may be considered in conjunction with 
the medical findings.

(b) Physical capacities. Assessment 
of physical capacities (e.g., strength 
and exertional capabilities) includes 
an evaluation of the individual and in­
dicates the individual’s maximal resid­
ual functional capacity for sustained 
activity on a regular basis. The assess­
ment also includes the evaluation of 
the individual’s ability to perform sig­
nificant physical functions such as 
walking, standing, lifting, carrying, 
pushing or pulling. The assessment in­
cludes the evaluation of other physical 
traits and sensory characteristics such

as reaching, handling, seeing, hearing, 
and speaking, insofar as limited capac­
ity to perform these functions may 
also affect the individual’s capacity for 
work for which the individual would 
otherwise be qualified.

(c) Mental impairments. The assess­
ment of impairments because of 
mental disorders includes a consider­
ation of such factors as the capacity to 
understand, to carry out and remem­
ber instructions, and to respond appro­
priately to supervision, co-workers and 
customary work pressures in a routine 
work setting.

(d) Non-exertional limitations. Any 
medically determinable impairments 
resulting in non-exertional limitations 
(such as certain mental, sensory, or 
skin impairments) must be considered 
in terms of the limitations resulting 
from the impairment. When an indi­
vidual has a non-exertional impair­
ment in addition to an exertional 
impairment(s), the residual functional 
capacity must be assessed in terms of 
the degree of any additional narrow­
ing of the individual’s work-related ca­
pabilities.

(e) When assessment is required. An 
assessment of residual functional ca­
pacity is required only with respect to 
those specific physical or mental capa­
cities that are in doubt by reason of 
the individual’s allegations or the evi­
dence adduced. Where such doubt 
does not exist with respect to particu­
lar physical or mental capacities, the 
individual is considered to have no re­
strictions vrtth respect to those capaci­
ties.

(f) Relationship o f residual function­
al capacity to ability to do work. 
Where the residual functional capac­
ity so determined is sufficient to 
enable the individual to do his or her 
previous work (i.e., usual work or 
other vocationally relevant past work), 
a determination is made that the indi­
vidual is not under a disability. Where 
the residual functional opacity so de­
termined is not sufficient to enable 
the individual to do his or her previ­
ous work, it must be determined what 
work, if any, the individual can do, 
taking into consideration the individ­
ual’s residual functional capacity, age, 
education, and work experience and 
whether work that the individual can 
do exists in significant numbers in the 
national economy.
§416.906 Age as a vocational factor.

(a) General. The term "age” refers 
to chronological age and the extent to 
which it affects the individual’s capa­
bility to engage in work in competition 
with others. However, the factor of 
age in itself is not determinative of 
disability; the residual functional ca­
pacity and the education and work ex­
perience of the individual must also be 
considered. An individual who is un­
employed because of age cannot be

found incapable of engaging in sub­
stantial gainful activity when the indi­
viduals impairment and other voca­
tional consideration, e.g., education 
and work experience, would enable the 
individual to perform a significant 
number of jobs which exist in the na­
tional economy.

(b) Younger individual. In the case 
of a younger individual (under age 50), 
age in itself is ordinarily not consid­
ered to affect significantly the individ­
ual’s ability to adapt to a new work sit­
uation.

(c) Individual approaching advance 
age. For the individual not of ad­
vanced age but who is closely ap- 
proaching avanced age (age 50-54), the 
factor of age, in combination with a 
severe impairment and limited voca­
tional background, may substantially 
affect the individual’s adaptability to 
a significant number of jobs in a com­
petitive work environment.

(d) Individual o f advanced age. "Ad­
vanced” age (age 55 or over) repre­
sents the point where age significantly 
affects the ability to engage in sub­
stantial work. Where a severely im­
paired individual is of advanced age, 
such ability may be adversely affected 
except where the individual has skins 
that are readily transferable to jobs 
which exist in significant numbers in 
the national economy.
§416.907 Education as a vocational factor.

(a) General The term “education” is 
primarily used in the sense of formal 
schooling or other training, which con­
tributes to the individual’s ability to 
meet vocational requirements, e.g., 
reasoning ability, communication 
skills, and arithmetical ability. Lack of 
formal schooling is not necessarily 
proof that the individual is uneducat­
ed or lacks such capacities. For indi­
viduals with past work experience, the 
kinds of responsibilities assumed when 
working may indicate the existence of 
such intellectual capacities although 
their formal education is limited. 
Other evidence of such capacities, for 
individuals with or without past work 
experience, may consist of daily activi­
ties, hobbies, or the results of testing. 
The significance of an individual’s 
educational background may be mate­
rially affected by the time lapse be­
tween the completion of the individ­
ual’s formal education and the onset 
of physical or mental impairment(s) 
and by what the individual has done 
with his or her education in a . work 
context. Formal education that was 
completed many years prior to onset 
of impairment or unused skills and 
knowledge that were a part of such 
formal education may no longer be 
useful or meaningful in terms of the 
individual’s ability to work. The term 
"education” also includes whether an 
individual has the ability to communi­
cate in English, since that ability is
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often acquired or enhanced through 
educational exposure. In evaluating 
the educational level of an individual, 
the following classifications are used:

(b) Illiteracy. Illiteracy refers to the 
inability to read or write. An individ­
ual who is able to sign his or her 
name, but cannot read or write a 
simple communication (e.g., instruc­
tions, inventory lists), is considered il­
literate. Generally, an illiterate indi­
vidual has had little or no formal 
schooling.

(c) Marginal education. Marginal 
education refers to competence in rea­
soning, arithmetic, and language skills 
which are required for the perfor­
mance of simple, unskilled types of 
jobs. Absent evidence to the contrary, 
formal schooling at a grade level of 
sixth grade or less is considered a mar­
ginal education.

(d) Limited education. Limited edu­
cation refers to competence in reason­
ing, arithmetic, and language skills 
which, although more than that 
whiclr is generally required to carry 
out the duties of unskilled work, does 
not provide the individual with the 
educational qualifications necessary to 
perform the majority of more complex 
job duties involved in semi-skilled or 
skilled jobs. Absent evidence to the 
contrary, a seventh grade through the 
eleventh grade of formal education is 
considered a limited education.

(e) High school education and above. 
High school education and above 
refers to competence in reasoning, 
arithmetic, and language skills ac­
quired through formal schooling at a 
level of grade twelve or above. Absent 
evidence to the contrary, these educa­
tional capacities qualify an individual 
for work at a semi-skilled through a 
skilled level of job complexity.

(f) Inability to communicate in Eng­
lish. Ability to communicate in Eng­
lish is often acquired or enhanced 
through educational exposure, and 
this may be considered an educational 
factor. Where there is inability to 
communicate in English, the dominant 
language of the national economy, 
this may be considered a vocational 
handicap because it often narrows an 
individual’s vocational scope. For ex­
ample, the inability to communicate in 
English may preclude an individual 
from performing jobs which require 
conversing with peers and supervisors 
in English, or reading instructions, 
signs, forms, etc., which are printed in 
English. However, the inability to 
communicate in English in no sense 
implies that an individual lacks formal 
schooling or intelligence. A person 
unable to communicate in English has 
a vocational handicap which must be 
considered in assessing what work, if 
any, the individual can do. The par­
ticular non-English language in which 
an individual may be fluent is general­
ly immaterial.

PROPOSED RULES

§ 416.908 Work experience as a vocational 
factor.

The term “work experience” means 
skills and abilities acquired through 
work previously performed by the in­
dividual which indicates the type bf 
work the individual may be expected 
to perform. Work for which the indi­
vidual has demonstrated a capability is 
the best indicator of the kind of work 
that the individual can be expected to 
do. Such work experience has current 
vocational relevance where the re­
cency of the work and the skills ac­
quired demonstrate the individual’s 
ability to perform work which exists in 
the national economy. Work per­
formed 15 years or more prior to the 
point at which the claim is being con­
sidered for adjudication (or when the 
earnings requirement was last met) is 
ordinarily not considered vocationally 
relevant. In our economic system, a 
gradual transition occurs in the job 
functions of most jobs so that by the 
time 15 years have elapsed, it is no 
longer realistic to assume that skills 
and abilities acquired in a job per­
formed more than 15 years ago contin­
ue to be relevant. The 15-year guide is 
essentially intended to insure that cur­
rent vocational relevance is not imput­
ed to remote work experience which 
could not reasonably be expected to 
enhance an individual's vocational 
prospect as of the point of adjudica­
tion. An individual who has no prior 
work experience or has worked only 
sporadically or for brief periods of 
time during the 15-year period may be 
considered to have no relevant work 
experience. Any skills acquired 
through work experience are vocation­
al assets unless they are not transfer­
able to other skilled or semi-skilled 
work within the individual’s current 
capacities. When acquired skills are 
not transferable, the indivdual is con­
sidered capable of only unskilled work. 
However, an individual need not have 
work experience to qualify for un­
skilled work which requires little or no 
judgment in the performance of 
simple duties which can be learned in 
a short period of time.
§ 416.909 Work which exists in the nation­

al economy.
(a) General Work is considered to 

exist in the national economy when it 
exists in significant numbers either in 
the region where such individual lives 
or in several other regions of the coun­
try, regardless of whether such work 
exists in the immediate area in which 
the individual lives, or whether a spe­
cific job vacancy exists for the individ­
ual, or whether the individual would 
be hired if the individual applied for 
work. A finding that work exists in the 
national economy is made when there 
is a significant number of jobs (in one 
or more occupations) having typical 
requirements which do not exceed the
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individual’s physical or mental capaci­
ties and vocational qualifications. Iso­
lated jobs of a type that exist only in 
very limited number or in relatively 
few geographic locations outside of 
the region where the individual resides 
are not considered to be “work which 
exists in the national economy” for 
purposes of determining whether an 
individual is under a disability; an in­
dividual is not denied benefits on the • 
basis of the existence of such jobs. If 
such work that the individual can do 
does not exist in the national econo­
my, disability shall be determined to 
exist. If such work does exist in the 
national economy, disability shall be 
determined not to exist.

(b) Inability o f individual to obtain 
work. If an individual’s residual func­
tional capacity and vocational capa­
bilities are consistent with the perfor­
mance of work which exists in the na­
tional economy but the individual re­
mains unemployed because the indi­
vidual is unsuccessful in obtaining 
such work or because such work does 
not exist in the individual’s local area; 
or because of the hiring practices of 
employers, technological changes in 
the industry in which the individual 
has worked, or cyclical economic con­
ditions; or because there are no job 
openings for the individual or the indi­
vidual would not actually be hired to 
do work the individual could otherwise 
perform, the individual is considered 
not to be under a disability as defined 
in §416.901.

(c) Administrative notice o f job data. 
In the determination of whether jobs 
as classified by their exertional and 
skill requirements exist in significant 
numbers either in the region or the 
national economy, administrative 
notice shall be taken of reliable job in­
formation available from various gov­
ernmental and other publications; e.g., 
“Dictionary of Occupational Titles,” 
published by the Department of 
Labor; “County Business Patterns,” 
published by the Bureau of the 
Census; “ Census Reports,” also pub­
lished by the Bureau of the Census; 
occupational analyses prepared for the 
Social Security Administration by var­
ious State employment agencies; and 
the “Occupational Outlook Hand­
book,” published by the Bureau of 
Labor Statistics.
§ 416.910 Exertional requirements.

(a) General. For the purpose of de­
termining exertional requirements of 
work in the national economy, jobs are 
classified as “sedentary,” “ light,” 
“medium,” “heavy,” and “very heavy.” 
Such terms have the same meaning as 
they have in the “Dictionary of Occu­
pational Titles,” published by the De­
partment of Labor, and when used in 
making disability determinations 
under this subpart, are defined as fol­
lows:
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(b) Sedentary work. Sedentary work 
entails lifting 10 pounds maximum 
and occasionally lifting or carrying 
such articles as dockets (e.g., files), 
ledgers, and small tools. Although a 
sedentary job is defined as one which 
involves sitting, a certain amount of 
walking and standing is often neces­
sary in carrying out job duties. Jobs 
are sedentary if walking and standing 
are required occasionally and other 
sedentary criteria are met.

(c) Light work. Light work entails 
lifting 20 pounds maximum with fre­
quent lifting or carrying of objects 
weighing up to 10 pounds. Even 
though the weight lifted may be only 
a negligible amount, a job is in this 
category when it requires walking or 
standing to a significant degree, or 
when it involves sitting most of the 
time with a degree of pushing and 
pulling of arm or leg controls. To be 
considered capable of performing a 
full or wide range of light work, and 
individual must be capable of perform­
ing substantially all of the foregoing 
activities. The functional capacity to 
perform light work includes activities. 
The functional capacity to perform 
light work includes the functional ca­
pacity to perform sedentary work.

(d) Medium work. Medium work en­
tails lifting 50 pounds maximum with 
frequent lifting or carrying of objects 
weighing up to 25 pounds. The func­
tional capacity to perform medium 
work includes the functional capacity 
to perform sedentary work and light 
work as well.

(e) Heavy work. Heavy work entails 
lifting 100 pounds maximum with fre­
quent lifting or carrying of objects 
weighing up to 50 pounds. The func­
tional capacity to perform heavy work 
includes the functional capacity to 
perform work at all of the lesser func­
tional levels.

(f) Very heavy work. Very heavy 
work entails lifting objects in excess of 
100 pounds with frequent lifting or 
carrying of objects weighing 50 pounds 
or more. The functional capacity to 
perform very heavy work includes the 
fvmctional capacity to perform work at 
ail of the lesser functional levels.
§416.911 Skill requirements.

(a) General For purposes of assess­
ing the skills reflected by an individ­
ual's work experience, and of deter­
mining the existence in the national 
economy of work the individual is 
competent to do, occupations are clas­
sified as unskilled, semi-skilled, and 
skilled. When used in making disabil­
ity determinations under this subpart, 
these terms are used in the following 
sense:

(b) Unskilled work. Unskilled work 
denotes work which requires little or 
no judgment in the preformance of 
simple duties that can be learned on 
the job in a short period of time. Con­

siderable strength may or may not be 
required. As an example, where the 
primary work function of occupations 
consists of handling, feeding, and off- 
bearing (i.e., placing or removing ma­
terials from machines which are auto­
matic or operated by others), or ma­
chine tending,, and average successful 
job performance can ordinarily be 
achieved within 30 days, such occupa­
tions are considered unskilled. Other 
types of jobs requiring little specific 
vocational preparation and little judg­
ment are likewise unskilled. No ac­
quired work skills can be attributed to 
individuals who have performed only 
unskilled work.

(c) Semi-skilled work. Semi-skilled 
work denotes work in which some 
skills are involved but the more com­
plex work functions are not required. 
Semi-skilled jobs may require alert­
ness and close attention to watching 
machine processes; or inspecting, test­
ing or otherwise detecting irregulari­
ties; or tending or guarding equip­
ment, property, materials, or persons 
against loss, damage or injury; or 
other types of activities involving less 
complex work functions. A job may be 
classified as semi-skilled where coordi­
nation and dexterity are necessary as 
in the use of the hands or feet for the 
rapid performance of repetitive tasks.

(d) Skilled work. Skilled work re­
quires qualifications in which the in­
dependent judgment of the individual 
determines the machine and manual 
operations to be performed in obtain­
ing the proper form, quality, or quan­
tity of material to be produced. The 
individual may be required to lay out 
work, to estimate quality, suitability 
and needed quantities of materials, to 
make precise measurements, to read 
blueprints or other specifications, and 
to make necessary computations or 
mechanical adjustments to control or 
regulate processes. Other skilled jobs 
may require dealing with personnel, 
data, or abstract ideas at a high level 
of complexity.

(e) Transferable work skills. An indi­
vidual is considered to have transfer­
able skills when the skilled or semi­
skilled work functions which he has 
demonstrated in his past work can be 
applied to meet the requirements of 
skilled or semi-skilled work functions 
of other jobs or kinds of work. Trans­
ferability depends largely on the simi­
larity of occupationally significant 
work functions among jobs. Transfera­
bility is most probable and meaningful 
among jobs in which the same or a 
lesser degree of skill is required; and 
the same or similar tools and ma­
chines are used; and the same or simi­
lar raw materials, products, processes, 
or services are involved. There are de­
grees of transferability ranging from a 
close approximation of work functions 
involving all three factors to only 
remote and incidental similarities

among jobs. A complete similarity of 
all three factors is not necessary to 
warrant the inference of transferabi­
lity. (Also see Appendix 2, §201.00 (e),
(f), and §202.00 (e), (f).)
§416.912 Effect o f  performance o f  ardu­

ous unskilled physical labor.
Where an individual with a marginal 

education and long work experience 
(e.g., 35 to 40 years or more) limited to 
the performance of arduous unskilled 
physical labor is not working and is no 
longer able to perform such labor be­
cause of a significant impairment or 
impairments and, considering his or 
her age, education, and vocational 
background is unable to engage in 
lighter work, such individual may be 
found to be under a disability. On the 
other hand, a different conclusion 
may be reached where it is found that 
such individual is working or has 
worked despite his or her impairment 
or impairments (except where such 
work is sporadic or is medically con­
traindicated) depending upon all the 
facts in the case. In addition, an indi­
vidual who was doing heavy physical 
work at the time he or she suffered 
such impairment might not be consid­
ered unable to engage in any substan­
tial gainful activity if the evidence 
shows that he or she has the training 
or past work experience which quali­
fies him or her for substantial gainful 
work in another occupation consistent 
with his or her impairment, either on 
a full-time or a reasonably regular 
part-time basis.

Example. B, a 60-year old miner, with a 
fourth grade education, after a life-long his­
tory of arduous physical labor alleged that 
he was under a disability because of arthri­
tis of the spine, hips, and knees and other 
impairments. Medical evidence shows a com­
bination of impairments and establishes 
that these impairments prevent B from per­
forming his usual work or any other type of 
arduous physical labor. His vocational back­
ground does not disclose either through per­
formance or by similarly persuasive evi­
dence that he has skills or capabilities 
needed to do lighter work which would be 
readily transferable to another work envi­
ronment. Under these circumstances, B may 
be found to be under a disability.

§416.913 Listing o f  medical-vocational 
guidelines in Appendix 2.

In light of information that is avail­
able about jobs (classified by their ex­
ertional and skill requirements) that 
exist in the national economy, Appen­
dix 2 sets forth rules reflecting the 
major functional and vocational pat­
terns which are encountered in cases 
which do not fall within the criteria of 
§416.904 (a) and (b) or §416.912 where 
an individual is not engaging in sub­
stantial gainful activity and is prevent­
ed by medically determinable impair­
ment from performing his or her voca­
tionally relevant past work. The Ap­
pendix 2 rules do not encompass all
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possible variations of factors and, as 
explained in §200.00 of Appendix 2, 
are not applicable in any case where 
any one of the findings of fact made 
with respect to the individual’s voca­
tional factors and residual functional 
capacity does not coincide with the 
corresponding criterion of a rule. In 
such instances, full consideration must 
be given to all relevant facts in accor­
dance with the definitions and discus­
sions of each factor in §§416.905- 
416.911. However, when the findings 
of fact made as to all factors coincide 
with the criteria of a rule, that rule 
directs a factual conclusion of disabled 
or not disabled.

8. Subpart I of Part 416 is further 
amended by adding a new Appendix 2, 
to read as follows:

Appendix 2—M edical—Vocational 
G uidelines

Secs—
200.00 Introduction.
201.00 Maximum sustained work capability 

limited to sedentary work as a result 
of severe medically determinable 
impairment(s).

202.00 Maximum sustained work capability 
limited to light work as a result of 
severe medically determinable 
impairment(s).

203.00 M axim um  sustained work capability 
limited to medium work as a result of 
severe medically determinable 
impairment(s).

204.00 Maximum sustained work capability 
limited to heavy work (or very heavy 
work) as a result of severe medically de­
terminable impairment(s).

200.00 Introduction, (a) The following 
rules reflect the major functional and voca­
tional patterns which are encountered in 
cases which do not fall within the criteria of 
§ 416.904 (a) and (b) or § 416.912, where an 
individual with a severe medically determin­
able physical or mental impairment(s) is not 
engaging in substantial gainful activity and 
his or her impairment(s) prevents the per­
formance of his or her vocationally relevant 
past work. They also reflect the analysis of 
the various vocational factors (i.e., age, edu­
cation, and work experience) in combination 
with the individual’s residual functional ca­
pacity (used to determine his or her maxi­
mum sustained work capability for seden­
tary, light, medium, heavy, or very heavy 
work) in evaluating his or her ability to 
engage in substantial gainful activity in 
other than his or her vocationally relevant 
past work. Where the findings of fact made 
with respect to a particular individual’s vo­
cational factors and residual functional ca­
pacity coincide with all of the criteria of a 
particular rule, the rule directs a factual 
conclusion as to whether the individual is or 
is not disabled. However, each of these find­
ings of fact is subject to rebuttal and the in­
dividual may present evidence to refute 
such findings. Where any one of the find­
ings of fact does not coincide with the corre­
sponding criterion of a rule, the rule does 
not apply in that particular case and, ac­
cordingly, does not direct a factual conclu­
sion of disabled or not disabled. In any in­
stance where a rule does not apply, full con­
sideration must be given to all of the rel­
evant facts of the case in accordance with 
the definitions and discussions of each 
factor in §§ 416.905-416.913.

(b) The existence of jobs in the national 
economy is reflected in the “Decisions” 
shown in the rules; i.e., in promulgating the 
rules, administrative notice has been taken 
of the numbers of unskilled  jobs that exist 
throughout the national economy at the 
various functional levels (sedentary, light, 
medium, heavy, and very heavy) as support­
ed by the “Dictionary of Occupational 
Titles” and the “Occupational Outlook 
Handbook,” published by the Department 
of Labor; the "County Business Patterns” 
and “Census Surveys” published by the 
Bureau of the Census; and occupational sur­
veys of light and sedentary jobs prepared 
for the Social Security Administration by 
various State employment agencies. Thus, 
when all factors coincide with the criteria of 
a rule, the existence of such jobs is estab­
lished. However, the existence of such jobs 
for individuals whose remaining functional 
capacity or other factors do not coincide 
with the criteria of a rule must be further 
considered in terms of what kinds of jobs or 
types of work may be either additionally in­
dicated or precluded.

(c) In the application of the rules, the in­
dividual’s residual functional capacity (i.e., 
the maximum degree to which the individ­
ual retains the capacity for sustained per­
formance of the physical-mental require­
ments of jobs), age, education, and work ex­
perience must first be determined.

(d) The correct disability decision (i.e., on 
the issue of ability to engage in substantial 
gainful activity) is found by then locating 
the individual’s specific vocational profile.' 
If an individual’s specific profile is not listed 
within this Appendix- 2, a factual conclusion 
of disabled or not disabled is not directed. 
Thus, for example, an individual’s ability to 
engage in substantial gainful work where 
his or her residual functional capacity falls 
between the ranges of work indicated in the 
rules (e.g., the individual who can perform 
more than light but less than medium 
work), is decided on the basis of the princi­
ples and definitions in the regulations, 
giving consideration to the rules for specific 
case situations in this Appendix 2. These 
rules represent various combinations of ex­
ertional capabilities, age, education and 
work experience and also provide an overall 
structure for evaluation of those cases in 
which the judgments as to each factor do 
not coincide with those of any specifc rule.

' Thus, when the necessary judgments have 
been made as to each factor and it is found 
that no specific rule applies, the rules still, 
provide guidance for decisionmaking. The 
rules are useful in cases involving combina­
tions of impairments. For example, if the 
strength limitations resulting from an indi­
vidual’s impairment(s) considered with the 
judgments made as to his or her age, educa­
tion and work experience correspond to (or 
closely approximate) the factors of a par­
ticular rule, the adjudicator then has a 
frame of reference for considering the jobs 
or types of work precluded by other, non-ex- 
ertional impairments in terms of numbers 
of jobs remaining for a particular individ­
ual.

(e) Since the rules are predicated on an in­
dividual’s having an impairment which man­
ifests itself by limitations in meeting the 
strength requirements of jobs, they may not 
be fully applicable where the nature of an 
individual’s impairment does not result in 
such limitations, e.g., certain mental, senso­
ry, or skin impairments. In addition, some 
impairments may result solely in postural 
and manipulative limitations or environ­

mental restrictions. Environmental restric­
tions are those restrictions which result in 
inability to tolerate some physical 
features(s) of work settings that occur in 
certain industries or types of work, e.g., an 
inability to tolerate dust or fumes.

(1) In the evaluation of disability where 
the individual has solely a nonexertional 
type of impairment, determination as to 
whether disability exists shall be based H>n 
the principles of §§416.905-416.913, giving 
consideration to the rules for specific case 
situations in this Appendix 2. The rules do 
not direct factual conclusions of disabled or 
not disabled for individuals with solely non­
exertional types of impairments.

(2) However, where an individual has an 
impairment or combination of impairments 
resulting in both strength limitations and 
nonexertional limitations, the rules in this 
subpart are considered in determining first 
whether a finding of disabled may be possi­
ble based on the strength limitations alone 
and, if not, the rule(S) reflecting the individ­
ual’s maximum residual strength capabili­
ties, age, education, and work experience 
provide a framework for consideration of 
how much the individual’s work capability 
is further diminished in terms of any types 
of jobs that would be contraindicated by the 
nonexertional limitations. Also, in these 
combinations of nonexertional and exer­
tional limitations which canhot be wholly 
determined under the rules in this subpart, 
full consideration must be given to all of the 
relevant facts in the case in accordance with 
the definitions and discussion of each factor 
in §§416.905-416.913, which will provide in­
sight into the adjudicative* weight to be ac­
corded each factor.

201.00 Maximum sustained work capabil­
ity limited to sedentary work as a result of 
severe medically determinable impair­
m e n ts . (a) Most sedentary occupations fall 
within the skilled, semiskilled, professional, 
adm inistrative, technical, clerical, and 
benchwork classifications. Approximately 
200 separate unskilled sedentary occupa­
tions can be identified, each representing 
numerous jobs in the national economy. Ap­
proximately 85 percent of these jobs are in 
the machine trades and benchwork occupa­
tional categories. These jobs (unskilled sed­
entary occupations) may be performed after 
a short demonstration or within 30 days.

(b) These unskilled sedentary occupations 
are standard within the industries in which 
they exist. While sedentary work represents 
a significantly restricted range of work, this 
range in itself is not so prohibitively re­
stricted as to negate work capability for sub­
stantial gainful activity.

(c) Vocational adjustment to sedentary 
work as defined in § 416.910(b) may be ex­
pected where the individual has special 
skills or experience relevant to sedentary 
work or where age and basic educational 
competences provide sufficient occupational 
mobility to adapt to the major segment of 
unskilled sedentary work. Inability to 
engage in substantial gainful activity would 
be indicated where an individual who is re­
stricted to sedentary work because of a 
severe medically determinable impairment 
lacks special skills or experience relevant to 
sedentary work, lacks educational qualifica­
tions relevant to most sedentary work (e.g., 
has a limited education or less), and his or 
her age, though not necessarily advanced, is 
a factor which significantly limits vocation­
al adaptability.,

(d) The adversity of functional restriction 
to sedentary work at advanced age (55 and
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over) for individuals with no relevant past 
work or who can no longer perform voca­
tionally relevant past work, and have no 
transferable skills, warrants a finding of dis­
abled in the absence of the rare situation 
where the individual has recently completed 
education which provides a basis for direct 
entry into skilled sedentary work. Advanced 
age and a history of unskilled work or no 
work experience would ordinarily offset any 
vocational advantages that might accrue by 
reason of any remote past education, wheth­
er it is more or less than limited education.

(e) The presence of acquired skills that 
are readily transferable to a significant 
range of skilled work within an individual’s 
residual functional capacity would ordinari­
ly warrant a finding of ability to engage in 
substantial gainful activity regardless of the 
adversity of age, or whether the individual’s 
formal education is commensurate with his 
or her demonstrated skill level. The acquisi­
tion of work skills demonstrates the ability 
to perform work at the level of complexity 
demonstrated by the skill level attained re­
gardless of the individual’s formal educa­
tional attainments.

(f) In order to find transferability of skills 
to skilled sedentary work for individuals 
who are of advanced age (55 and over), 
there must be very little, if any, vocational 
adjustment required in terms of tools, work 
processes, work settings, or the industry.

(g) Individuals approaching advanced age 
(age 50-54) may be significantly limited in 
vocational adaptability if they are restricted 
to sedentary work. When such individuals 
have no past work experience or can no 
longer perform vocationally relevant past 
work and have no transferable skills, a find­
ing of disabled ordinarily obtains. However, 
recently completed education which pro­
vides for direct entry into sedentary work 
will preclude such a finding. For this age 
group, even a high school education or more 
(ordinarily completed in the remote past) 
would have little impact for effecting a vo­
cational adjustment unless relevant work 
experience reflects use of such education.

(h) The term “younger individual” is used 
to denote an individual age 18 through 49. 
For those within this group who are age 45- 
49, age is a less positive factor than for 
those who are age 18-44. Accordingly, for 
such individuals (1) who are restricted tp 
sedentary work, (2) who are unskilled or 
have no transferable skills, (3) who have no 
relevant past work or who can no longer 
perform vocationally relevant past work, 
and (4) who are either illiterate or unable to 
communicate in the English language, a 
finding of disabled is warranted. On the 
other hand, age is a more positive factor for 
those who are under age 45 and is usually 
not a significant factor in limiting such an 
individual’s ability to make a vocational ad­
justment; even an adjustment to unskilled 
sedentary work, and even where the individ­
ual is illiterate or unable to communicate in 
English. However, a finding of disabled is 
not precluded for those individuals under 
age 45 who do not meet all of the criteria of 
a specific rule and who do not have ability 
to perform a full range of Sedentary work. 
The following examples are illustrative: Ex­
ample 1: An individual under age 45 with a 
high school education can no longer do past 
work and is restricted to unskilled sedentary 
jobs because of a severe medically determin­
able cardiovascular impairment (which does 
not meet or equal the listings in Part A of 
Appendix 1). A permanent injury of the 
right hand limits the individual to seden-

tary jobs which do not require bilateral 
manual dexterity. None of the rules in Ap­
pendix 2 are applicable to this particular set 
of facts, because this individual cannot per­
form the fùll range of work defined as sed­
entary. Since the inability to perform bi­
lateral manual dexterity significantly com­
prises the only range of work for which the 
individual is otherwise qualified; (i.e., seden­
tary), a finding of disabled would be appro­
priate. Example 2: An illiterate 41 year old 
individual with mild mental retardation (IQ  
of 78) is restricted to unskilled sedentary 
work and cannot perform vocationally rel­
evant past work, which had consisted of un­
skilled agricultural field work; his or her 
particular characteristics do not specifically 
meet any of the rules in Appendix 2, be­
cause this individual cannot perform the 
full range of work defined as sedentary. In 
light of the adverse factors which further

narrow the range of sedentary work for 
which this individual is qualified, a finding 
of disabled is appropriate.

(i) While illiteracy or the inability to com­
municate in English may significantly limit 
an individual’s vocational scope, the prima­
ry work functions in the bulk or unskilled 
work relate to working with things (rather 
than with data or people) and in these work 
functions at the unskilled level, literacy or 
ability to communicate in English has the 
least significance. Similarly, the lack of rel­
evant work experience would have little sig­
nificance since the bulk of unskilled jobs re­
quire no qualifying work experience. Thus, 
the functional capability for a full range of 
sedentary work represents sufficient num­
bers of jobs to indicate substantial vocation­
al scope for those individuals age 18-45 even 
if they are illiterate or unable to communi­
cate in English.

T able No. 1 —Residual functional capacity maximum sustained work capability limited to 
sedentary work as a result of severe medically determinable impairment's)

Rule Age Education Previous work experience Decision

201.01...,«........................ Advanced age.
201.02..................................... d o ..............

Limited or less. 
..... do................

201.03 ....     do.

201.04 .............................do.

201.05 ............................ d o .

.do.

201.06. ....do.

201.07.....................................d o .

201.08..................................... do.

High school graduate or 
more—does not provide 
for direct entry into 
skilled work’ .

High school graduate or 
more—provides for 
direct entry into skilled 
work*.

High school graduate or 
more—does not provide 
for direct entry into 
skilled work*.

.....do.*......... ...................... .

Unskilled or none..............
Skilled or semiskilled- 

skills not transferable'. 
Skilled or semiskilled- 

skills transferable *. 
Unskilled or none............ .

..do.

Disabled.
Do.

Not
disabled.

Disabled.

Not
disabled.

201.09 ....................  Closely
approaching 
advanced age.

201.10 .............................d o .................

High school graduate or 
more—provides for 
direct entry into skilled 
work2.

Limited or less....................

Skilled or semiskilled— Disabled, 
skills not transferable1.

Skilled or semiskilled— Not 
skills transferable1. disabled.

Skilled or semiskilled— Do. 
skills not transferable«;

Unskilled or none...............  Disabled.

..do.
201.11 .....................  do.

201.12 .............................d o .

201.13.. .......................... „ ......do.

201.14......................................d o .

201.15.. .............................d o .

201.16........ ........... « ............... do.,

,.do.

High school graduate or 
more—does not provide 
for entry into skilled 
work*.

High school graduate or 
more—provides for 
direct entry into skilled 
work*.

High school graduate or 
more—does not provide 
for direct entry into 
skilled work*.

......do.*........... .................... .

Skilled or semiskilled- 
skills not transferable. 

Skilled or semiskilled- 
skills transferable. 

Unskilled or none............ .

.do.

Do.

Not
disabled.

Disabled.

Not
disabled.

201.17 ................ . Younger
individual, age 
45 to 49.

201.18 .............................  ..... d o __________

High school graduate or 
more—provides for 
direct entry into skilled 
work*.

Illiterate or unable to 
communicate in English.

Skilled or semiskilled— Disabled. 
' skills not transferable.

Skilled or semiskilled— Not 
skills transferable. disabled.

Skilled or semiskilled— Do. 
skills not transferable.

Unskilled or none...............  Disabled.

..do.

201.19 ..................................... d o .

201.20 _______________ _____ d o .

201.21 __________

Limited or less—at least 
literate and able to 
communicate in English.

Limited or less.................... Skilled or semiskilled—
skills not transferable.

..... do...................—.............. Skilled or semiskilled-
skills not transferable.

...........................d o ........ . High school graduate or Skilled or semiskilled-
more. skills not transferable.

201.22..«..................................do...................... ....do...... .............. . Skilled or semiskilled-
skills transferable.

Not
disabled.

Do.

Do.

Do.

Do.
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T able No. 1 .—Residual functional capacity maximum, sustained work capability limited to 
sedentary work as a result of, severe medically determinable impairments) Continued

201.23.

201.24.

201.25.

201.26.

201.27.

Rule

201.28.

201.29.

Age Education Previous work experience Decision

Younger 
individual, age 
18 to 44

Illiterate or unable to 
communicate in English.

Unskilled or none..

..do.Limited or less—at least 
literate and able to 
communicate in English.

Limited or less...... .............  Skilled or semiskilled-
skills not transferable.

..... do.....................................  Skilled or semiskilled-
skills transferable.

High school graduate or Unskilled or none----- ---—
more.

.....d o ............................i......  Skilled or semiskilled-
skills not transferable.

.....do.....................................  Skilled or semiskilled-
skills transferable.

Do.'

Do.'

Do.'

Do.

Do.

■ See 201.00(f). »See ¿0 i 00* d > »See 201.00(g).

202.00 Maximum sustained work capabili­
ty limited to light work, as a result of severe 
medically determinable impairments), (a) 
The functional capacsi v to  perform a full 
range of light work as defined in § 416.910(c) 
includes the functional rapacity  to perform 
sedentary as well as light work. Approxi­
mately 1,600 separate sedentary and. light 
unskilled occupations can be identified in 
eight broad occupational categories, each 
occupation representing numerous jobs in 
the national economy These jobs can be 
performed after a short demonstration or 
within 30 days, and do not require special 
skills or experience.

(b) The functional capacity to perform a 
wide or full range of light work represents 
substantial work capability compatible with 
making a work adjustment to substantial 
numbers of unskilled jobs and, thus, gener­
ally provides sufficient occupational mobil­
ity even for severely impaired individuals 
who are not of advanced age and have suffi­
cient educational competences for unskilled 
work.

(c) However, for individuals of advanced 
age who can no longer perform vocationally 
relevant past work and who have a history 
of unskilled work experience, or who have 
only skills that are not readily transferable 
to a significant range of skilled work that is 
within the individual’s functional capacity, 
or who have no work experience, the limita­
tions in vocational adaptability represented 
by functonal restriction to light work war­
rant a finding of disabled. Ordinarily, even a 
high school education or more which was 
complete in the remote past will have little 
positive impact on effecting a vocational ad­
justment unless relevant work experience 
reflects use of such education.

(d) Where the same factors in paragraph 
(c) of this section regarding education and 
work experience are present, but where age, 
though not advanced, is a factor which sig­
nificantly limits vocational adaptability (i.e., 
closely approaching advanced age, 50-54) 
and an individual’s vocational scope is fur­
ther significantly limited by illiteracy or in­
ability to communicate in English, a finding 
of disabled is warranted.

(e) The presence of acquired skills that 
are readily transferable to a significant 
range of skilled work within an individual’s 
residual functional capacity would ordinari­
ly warrant a finding of not disabled regard­
less of the adversity of age, or whether the 
individual’s formal education is commensur­
ate with his or her demonstrated skill level.

»See 201.00(h).

The acquisition of work skills demonstrates 
the ability to perform work at the level of 
complexity demonstrated by the skill level

attained regardless- of the individual’s 
formal educational attainments.

(f) For a finding of transferability of skills 
to light work for individuals of advanced 
age who are closely approaching retirement 
age (age 60-64), there must be very little, if 
any, vocational adjustment required in 
terms of tools, work processes, work set­
tings, or the industry.

(g) While illiteracy or the inability to com­
municate in English may significantly limit 
an individual’s vocational scope, the prima­
ry work functions in the bulk of unskilled 
work relate to working with things (rather 
than with data or people) and in these work 
functions at the unskilled level, literacy or 
ability to communicate in English has the 
least significance. Similarly, the lack of rel­
evant work experience would have little sig­
nificance since the bulk of unskilled jobs re­
quire no qualifying work experience. The 
capability for light work, which includes the 
ability to do sedentary work, represents the

.  capability for substantial numbers of such 
jobs. This, in turn, represents substantial 
vocational scope for younger individuals 
(age 18-49) even if illiterate or unable to 
communicate in English.

T able No. 2.—Residual functional capacity maximum sustained work capability limited to 
light work as a result of severe medically determinable impairments)

Rule Age Education Previous work experience Decision

,, limited or less............ ...... . Unskilled or none............... Disabled. -
202.02....................... Skilled or semiskilled- 

skills not transferable.
Do.

202.03...................... Skilled or semiskilled- 
skills transferable1.

Not
disabled.

202.04...................... ... High school graduate or 
more—does not provide 
for direct entry into 
skilled work».

Unskilled or none.............. Disabled.

202.05...................... ... High school graduate or 
more—provides for 
direct entry into skilled 
work».

Not
disabled.

202.06...................... .....„  ... d o ................ .... High school graduate or 
more—does not provide 
for direct entry into 
skilled work».

Skilled or semiskilled— 
skills not transferable.

Disabled.

202.07...................... , Skilled or semiskilled— Not
skills transferable1. disabled.

202.08........ ............ ........ ........d o ________ _ High school graduate or Skilled or semiskilled— Do.
more—provides for skills not transferable.
direct entry into skilled
work».

202.09.......................
appoaching 
advanced age.

Illiterate or unable to 
communicate in English.

Unskilled or none...............

.....d o .......... ..................... ~~

Disabled.

Not
disabled.

Do.

Do.

literate and able to 
communicate in English.

Skilled or semiskilled- 
skills not transferable. 

Skilled or semiskilled—202 12.......................
skills transferable.

202.13....................... . High school graduate or Unskilled or none....... ;...... Do.
more.

Skilled or semiskilled— Do.
skills not transferable.

........ do .......................... ......... Skilled or semiskilled— Do.
skills transferable.

Unskilled or non e.............. Do.
individual. communicate in English.

202.17...................... . Limited or less—at least .....d o .................................... Do.
literate and able to
communicate in English.

Skilled or semiskilled— Do.
skills not transferable.

202.19...................... Skilled .or semiskilled— Do.
skills transferable.

202.20...................... ............„ .d o .................. High school graduate or Unskilled or none............... Do.
more.

202.21..................... Skilled or semiskilled— Do.
skills not transferable.

202.22.................«... Skilled or semiskilled— Do.
skills transferable.

‘ See 202.00(f) •See 202.00(c)
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203.00 Maximum sustained work capabil­
ity limited to medium work as a result of 
severe medically determinable impair­
ments). (a) The functional capacity to per­
form medium work as defined in 416.910(d) 
includes the functional capacity to perform 
sedentary, light, and medium work. Ap­
proximately 2,500 separate sedentary, light, 
and medium occupations can be identified, 
each occupation representing numerous 
jobs in the national economy which do not 
require skills or previous experience and 
which can be performed after a short dem­
onstration or within 30 days.

(b) The functional capacity to perform 
medium work represents such substantial 
work capability at even the unskilled level 
that a finding of disabled is ordinarily not 
warranted in cases where a severely im­
paired individual retains the functional ca­
pacity to perform medium work. Even the

adversity of advanced age (55 and over) and 
a work history of unskilled work may be 
offset by the substantial work capability 
represented by the functional capacity to 
perform medium work. (Note that the provi­
sions of §416.912 must have been given prior 
consideration.)

(c) However, the absence of any relevant 
work experience becomes a more significant 
adversity for individuals of advanced age (55 
and over). Accordingly, this factor, in combi­
nation with a limited education or less, mili­
tates against making a vocational adjust­
ment to even this substantial range of work 
and a finding of disabled is appropriate. 
Further, for individuals closely approaching 
retirement age (60-64) with a work history 
of unskilled work and with marginal educa­
tion or less, a finding of disabled is appro­
priate.

T able No. 3.—Residual functional capacity maximum sustained work capability limited to 
medium work as a result of severe medically determinable impairments)

Rule Age Education Previous work experience Decision

203.01....................... ......  Closely Marginal or none............... Unskilled or none.............. Disabled.
approaching 
retirement age. , p | g  i

203.02....................... Limited or less.................... None.................................... Do.
203.03....................... Not

disabled.
203.04....................... Do.

skills not transferable.
203.05....................... .....d o .................................... Skilled or semiskilled— Do.

skills transferable.
203.06....................... High school graduate or 

more.
Do.

203.07....................... ..............d o ................... High school graduate or Skilled or semiskilled— Do.
more—does not provide 
for direct entry into 
skilled work.

skills not transferable.

203.08....................... Skilled or semiskilled— Do.
skills transferable.

203.09....................... High school graduate or Skilled or semiskilled— Do.
more—provides for 
direct entry into skilled 
work.

skills not transferable.

203.10.......................
203.11....................... Not

disabled.
203.12....................... Skilled or semiskilled— Do.

skills not transferable.
203.13....................... Do.

skills transferable.
203.14....................... High school graduate or 

more.
Do.

203.15....................... High school graduate or Skilled or semiskilled— Do.
more—does not provide 
for direct entry into 
skilled work.

skills not transferable.

203.16....................... ^....do.................................... Skilled or semiskilled— Do.
skills transferable.

203.17....................... High school graduate or Skilled or semiskilled— Do.
more—provides for 
direct entry into skilled 
work.

skills not transferable.

203.18....................... Limited or less.................... Unskilled or none............... Do.
approaching 
advanced age.

203.19....................... Skilled or semiskilled— Do.
skills not transferable.

203.20....................... Do.
skills transferable.

203.21....................... High school graduate or Unskilled or none.............. Do.
more.

203.22....................... High school graduate or Skilled or semiskilled— Do.
more—does not provide 
for direct entry into 
skilled work.

skills not transferable.

203.23....................... Skilled or semiskilled— Do.
skills transferable.

203.24....................... High school graduate or Skilled or semiskilled— Do.
more—provides for 
direct entry into skilled 
work.

skills not transferable.

203.25...................... Limited or less................... . Unskilled or none.............. Do.
individual.
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T able No. 3.—Residual functional capacity maximum sustained work capability limited to 
medium work as a result of severe medically determinable impairments)—Continued

Rule Age Education Previous work experience Decision

203.26......................... ............ d o ............. Skilled or semiskilled— Do.
skills-not transferable.

203.27......................... Skilled or semiskilled— Do.
skills transferable.

203.28......................... .....  High school graduate or Unskilled or none............... Do.
more.

203.29......................... Skilled or semiskilled— Do.
more—does not provide 
for direct entry into 
skilled work.

skills not transferable.

203.30........................ Skilled or semiskilled— Do.
skills transferable.

203.31......................... ............d o ............. Skilled or semiskilled— Do.
more—provides for 
direct entry into skilled 
work.

skills not transferable.

204.00 Maximum sustained work capabil­
ity limited to heavy work (or very heavy- 
work) as a result of severe medically deter­
minable impairments). The residual func­
tional capacity to perform heavy work as de­
fined in §416.910(e), or very heavy work as 
defined in § 416.910(f) includes the function­
al capability for work at the lesser function­
al levels as well, and represents substantial 
work capability for jobs in the national 
economy at all skill and physical demand 
levels. Individuals who retain the functional 
capacity to perform heavy work (or very 
heavy work) ordinarily will not have a 
severe impairment or will be able to do their 
past work—either of which would have al­
ready provided a basis for a decision of “not 
disabled”. Environmental restrictions ordi­
narily would not significantly affect the 
range of work existing in the national econ­
omy for individuals with the physical capa­
bility for heavy work (or very heavy work). 
Thus, an impairment which does not pre­
clude heavy work (or very heavy work) 
would not ordinarily be the primary reason 
for unemployment; and generally is suffi­
cient for a finding of not disabled even 
though age, education, and skill level or 
prior work experience may be considered ad­
verse.

[FR Doc. 78-5475 Filed 3-6-78; 8:45 am]

[6560-01]

Food and Drug Administration 

[21 CFR Part 193]

[FAP 3H5030/P10; FRL 865-1]

TOLERANCES FOR PESTICIDES IN 
FOOD ADMINISTERED BY THE EN­
VIRONMENTAL PROTECTION
AGENCY

Proposed Food Additive Tolerance 
for Dalapon

AGENCY: Office of Pesticide Pro­
grams, Environmental Protection 
Agency (EPA).
ACTION: Proposed rule.
SUMMARY: This notice reproposes

that a tolerance be established for 
residues of the herbicide dalapon in 
potable water. The proposal was sub­
mitted by the U.S. Department of the 
Interior. This amendment to the regu­
lations would establish a maximum 
permissible level for residues of dala­
pon in potable water.
DATE: Comments must be received by 
April 6,1978.
ADDRESS COMMENTS TO: Federal 
Register Section, Technical Services 
Division (WH-569), Office of Pesticide 
Programs, EPA, Room 401, East 
Tower, 401 M Street SW., Washington, 
D.C. 20460.
FOR FURTHER INFORMATION 
CONTACT:

Mrs. Patricia Critchlow, Registration
Division (WH-567), Office of Pesti­
cide Programs, EPA, 202-755-2516.

SUPPLEMENTARY INFORMATION: 
On July 8, 1977, a notice of proposed 
rulemaking was published in the 
F e d e r a l  R e g is t e r  (42 FR 35171) an­
nouncing that the U.S. Department of 
the Interior, Bureau of Reclamation, 
Washington, D.C. 20240, had submit­
ted a petition (FAP 3H5030). This peti­
tion proposed that 21 CFR 193 be* 
amended by the establishment of a 
food additive tolerance for residues of 
the herbicide dalapon (2,2-dichloro- 
propionic acid) in potable water at 0.2 
part per million (ppm) when present 
therein as a result of the application 
of dalapon sbdium-magnesium salt 
mixtures to irrigation canal and ditch 
banks.

No requests for referral to an advis­
ory committee were received in re­
sponse to this notice of proposed rule- 
making. One comment was received 
from the USDI Bureau of Reclama­
tion, objecting to the unnecessary re­
strictiveness of the proposed regula­
tion. Under the regulation as pro­
posed, dalapon could not be used on ir­
rigation ditch and canal banks of irri­
gation projects or systems having no 
connection with the Bureau of Recla­
mation’s projects. However, the Bu­
reau’s water conveyance and distribu­
tion facilities serve only 20 percent of

the approximately 50 million irrigated 
acres in the western United States, the 
rest being privately served.

Thus, the Agency concludes that the 
restriction limiting dalapon applica­
tion to only those programs of the 
USDI Bureau of Reclamation should 

m be deleted. Since the removal of this 
restriction could result in increased ex­
posure to dalapon residues than there 
otherwise might have been, the regu­
lation is being reproposed at this time. 
The scientific data and other informa­
tion used to support the proposed reg­
ulation are included in this document 
by reference to the previous proposal 
of July 8, 1977. It is concluded that 
the pesticide may be safely used in the 
prescribed manner when such use is in 
accordance with the label and labeling 
registered pursuant to the .Federal In­
secticide, Fungicide, and Rodenticide 
Act, as amended (86 Stat. 973, 89 Stat. 
751; 7 U.S.C. 136(a) et seq.). (A related 
document establishing tolerances for 
residues of dalapon on a variety of 
crops and crop groupings appears else­
where in today’s F e d e r a l  R e g is t e r .)

It is also noted that the proposed 
regulation provided for the use of da­
lapon to irrigation canal banks as well 
as irrigation ditch banks. In order to 
be consistent with the labeling, it is 
concluded that the use on irrigation 
canal banks be deleted from the regu­
lation.

Any person who has registered, or 
submitted an application for the regis­
tration of a pesticide under the Feder­
al Insecticide, Fungicide, and Rodenti­
cide Act which contains any of the in­
gredients listed herein may request, by 
April 6, 1978, that this rulemaking 
proposal be; referred to an advisory 
committee in accordance with section 
408(e) of the Federal Food, Drug, and 
Cosmetic Act.

Interested persons are invited to 
submit written comments on the pro­
posed regulation. Three copies of the 
comments should be submitted to fa­
cilitate the work of the Agency and of 
others interested in inspecting them. 
The comments must bear a notation 
indicating tjoth the subject and the pe- 
tition/document control number, 
“FAP 3H5030/P10” . All written com­
ments filed in response to this notice 
of proposed rulemaking will be avail­
able for public inspection in the office 
of the Federal Register from 8:30 a.m. 
to 4 p.m. Monday through Friday.
(Section 408(e) of the Federal Food, Drug, 
and Cosmetic Act (21 U.S.C. 346(e)).)

Dated: February 28,1978.
D o u g l a s  D . C a m p t , 

Acting Director, 
Registration Division.

It is proposed that Part 193, Subpart 
A, be amended by adding the new 
§ 193.105 as follows:

§ 193.105 Dalapon.
A tolerance of 0.2 part per million is 

established for residues of the herbi-
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