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[3410-07-M]
SUBCHAPTER N—OTHER LOAN PROGRAMS

[FmHA Instruction 1980-A]

PART 1980—GUARANTEED LOAN
PROGRAMS

Subpart A—General
AMENDMENTS

AGENCY: Farmers Home Administra-
tion, USDA.

ACTION: Final rule.

SUMMARY: The Farmers Home Ad-
ministration (FmHA) amends its regu-
lations to revise the full faith and
credit provisions of the guarantee. The
effect of these changes is to make
clear that the guarantee issued under
the PmHA regulations is “uncondi-
tional.” This change is required to
make the guarantee unconditional.

EFFECTIVE DATE: November 28,
1978.

FOR FURTHER INFORMATION
CONTACT:

Darryl H. Evans, Loan Specialist,
telephone 202-447-4150.

SUPPLEMENTARY INFORMATION:
§1980.11 and Appendix B of Subpart A
of Part 1980 of Chapter XVIII, Title 7,
Code of Federal Regulations are
amended. These amendments clarify
the full faith and credit provisions of
the Guarantee by defining the phrases
“use of loan funds for unauthorized
purposes, and “unauthorized pur-
pose.”

The Comptroller of the Currency
advised FmHA that the full faith and
credit provisions of the Loan Note
Guarantee did not meet the require-
ments of 12 U.S.C. §84 (10) which
exempts loans that are guaranteed un-
conditionally by the Federal Govern-
ment from the lending limit require-
ments imposed on national banks. Ac-
cording to the Comptroller under the
above cited regulations prior to these
revisions, the guarantee was condition-
al. It is the opinion of the Comptroller
General that enactment of these revi-
sions to the full faith and credit sec-
tions of the regulations will clearly
make the new guarantees and previ-
ously issued guarantees which are sub-
ject to Subpart A “unconditional,”’as
that word is used in 12 U.S.C. § 84 (10).

It is the policy of this Department
that rules relating to public property,
loans, grants, benefits, or contracts
shall be published for comment not-
withstanding the exemption in 5
U.S.C. 553 with respect to such rules.
These amendments, however, are not
published for proposed rulemaking
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since they make clear that the loan
guarantee is unconditional, thereby
benefitting the lending institutions
which participate in the FmHA guar-
anteed loan programs. Therefore,

public participation is unnecessary.
Accordingly, §1980.11 and Appendix
B of Subpart A of Part 1980 of Chap-
ter XVIII, Title 7, Code of Federal
Regulations are amended as follows:

1. Section 1980.11 is amended by
adding a sentence to the end of the
section as follows:

§1980.11 Full faith and credit.

* * * As used in this paragraph and
in any Loan Note Guarantee (includ-
ing those now outstanding) in which
the phrase appears, “use of loan funds
for unauthorized purposes” refers to
the situation in which the lender in
fact agrees with the borrower that
loan funds are to be so used and the
phrase “unauthorized purpose” means
any purpose not listed by the lender in
the completed application as approved
by FmHA.

- ’ - * - -

3. Paragraph II under the Parties
Agree of Appendix B, Form FmHA
449-35, Lender’'s Agreement, is amend-
ed to add a sentence to the end of the
paragraph as follows:

APPENDIX B—ForM FMHA 449-35,
LENDER’S AGREEMENT

II. Full Faith and Credit. * * *

As used herein, the phrase “use of loan
funds for unauthorized purposes” refers to
the situation in which the lender in fact
agrees with the borrower that loan funds
are to be so used and the phrase “unauthor-
ized purpose” means any purpose not listed
by the lender in the completed application
as approved by FmHA.

(7 U.S.C. 1989; 5 U.S.C. 301; Sec. 10, Pub, L.
93-357, 88 Stat. 392 delegation of authority
by the Sec. of Agri., 7T CFR 2.23; delegation
of authority by the Asst. Sec. for Rural De-
velopment, 7 CFR 2.70,)

Dated: October 11, 1978.

GORDON CAVANAUGH,
Administrator,
Farmers Home Administration.
[FR Doc. 78-33223 Filed 11-27-178; 8:45 am]

[7590-01-M]
Title 10—Energy

CHAPTER |—NUCLEAR REGULATORY
COMMISSION

PART 35—HUMAN USES OF
BYPRODUCT MATERIAL

Radiation Surveys of Therapy
Patients

AGENCY: U.S. Nuclear Regulatory
Commission (NRC).

ACTION: Final rule.

SUMMARY: Certain NRC licensees
are authorized to treat patients with
temporary implants incorporating ra-
dioactive material. NRC will require
such licensees to confirm the removal
of the implants at the end of the
treatment by (1) a source count and
(2) a radiation survey of the patient.
Failure to account for all implants at
the conclusion of patient treatment
has resulted in some instances of un-
necessary radiation exposure to pa-
tients and members of the géneral
public.

EFFECTIVE DATE: The amendment
becomes effective on December 28,
1978.

FOR FURTHER INFORMATION
CONTACT:

Edward Podolak, Office of Stand-
ards Development, U.S. Nuclear Reg-
ulatory Commission, Washington,
D.C. 20555 (Phone: 301-443-5966).

SUPPLEMENTARY INFORMATION:
NRC regulations in §35.14(b)(5)(vi)
require Group VI licensees ! to assure
that patients treated with cobalt-60,
cesium-137 or iridium-192 temporary
implants remain hospitalized until the
implants have been removed. The pri-
mary method for confirming that ail
sources have been removed is to count
the sources implanted and count the
sources removed. The source counting
has not always been performed accu-
rately, or on a timely basis.

Some patients have been discharged
from the hospital with radioactive
sources still implanted. (It is particu-

"The most common types of NRC specific
licenses for the medical use of byproduct
material are the Group medical licenses
under § 35.14 that apply to those radioactive
materials listed in §35.100. The radioactive
materials listed in § 35.100 are divided into
six groups, each group having similar re-
quirements for user training and experl-
ence, facilities and equipment, and radiation
safety procedures. Groups I, II, and III are
lists of radiopharmaceuticals for diagnostic
procedures; Groups IV and V are lists of
radiopharmaceuticals for therapeutic proce-
dures; and Group VI is a Hst of radioactive
medical devices for both diagnostic and
therapeutic procedures.
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larly difficult to count iridium-192
seeds, which sometimes become dis-
lodged from their encasement in nylon
ribbon). Because a backup radiation
survey of the patient could have pre-
vented these incidents, on June 28,
1978 NRC published a proposed rule in
the FEDERAL REGISTER adding a re-
quirement for source counting and pa-
tient radiation surveys to the existing
§ 35.14(b)(5)(vil) which prohibits
Group VI licensees from discharging
patients until all sources are removed.
The comment period ended August 14,
1978.

Twenty-one comments were re-
ceived. Eleven favored the proposal
without qualification. Three com-
menters suggested that bulky after-
loaded devices that protrude from the
body be exempted from the radiation
survey. One commenter suggested that
an x-ray be permitted as an alternative
to the radiation survey. One com-
menter asked what was meant by “the
end of the treatment” and one com-
menter, while favoring the proposal,
suggested that the radiation survey
should be performed within one hour
of source removal. Four commenters
objected to the proposal because they
believe that regulations that define
what is already good medical practice
are useless. One commenter objected
to the proposal because he believes
that there are some cases where it
would be impossible to survey the pa-
tient before discharge.

The wording of the final rule is the
same as the proposed and requires a

radiation survey of the patient before °

discharge. The radiation survey is the
most positive (active) method of veri-
fying source removal. The x-ray is a
passive method. Although good prac-
tice would suggest a radiation survey
soon after source removal, the regula-
tion has to recognize the realities of
the clinical setting where other tasks
may have higher priority. Placing a
tight time limit on this essentially
quality control function may interfere
with patient care. However, it is ex-
tremely unlikely that the licensee will
experience difficulty performing the
survey between source removal and
discharge of the patient.

The suggestion to exempt afterload-
ed deyices is well made. The devices
are bulky relative to the actual source
size and it is difficult to imagine that
patients would be discharged with
these devices in-place. However, NRC
inspectors, who are familiar with inci-
dents of overexposure from implants
remaining in patients, say that this is
an area where the “impossible” hap-
pens in spite of great care and precau-
tions. Also, NRC inspectors have inves-
tigated an incident where a patient
was ‘discharged with an afterloaded
device in-place with the sources
loaded. The radiation survey is simple
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and inexpensive and it will also detect
any sources lost in the bedclothes or
room where the survey is performed.
Therefore, the afterloaded devices will
not be exempted from the require-
ments for a radiation survey.

Finally, regulations that define what
is generally considered good practice
may seem useless or may even dismay
conscientious licensees. However, this
is insufficient reason to forgo these
regulations when there is evidence
that the good practices are not univer-
sal.

Under the Atomic Energy Act of
1954, as amended, the Energy Reorga-
nization Act of 1974, as amended and
sections 552 and 553 of title 5 of the
United States Code, notice is hereby
given that the following amendment
to 10 CFR Part 35 is published as a
document subject to codification.

In 10 CFR Part 35, § 35.14(b)(5)(vii)
is amended to read as follows:

§35.14 Specific licenses for certain groups
of medical uses of byproduct material.

- * - - .

(b) Any licensee who is authorized to
use byproduct material pursuant to
one or more groups in §§35.14(a) and
35.100 is subject to the following con-
ditions:

- . - - L]

(5) For Group VI any licensee who
possesses and uses sources or devices
containing byproduct material shall:

(vii) Assure that patients treated
with cobalt-60, cesium-137 or iridium-
192 implants remain hospitalized until
a source count and a radiation survey
of the patient confirm that all im-
plants have been removed.

(Sec. 161, Pub. L. 83-703, 68 Stat. 948 (42
U.S.C. 2201); Sec. 201, Pub. L. 93-438, 88
Stat. 1243 (42 U.S.C. 5841).)

Dated at Bethesda, Maryland this
14th day of November 1978.

For the Nuclear Regulatory Com-
mission.
LEeE V. GOSSICK,
Egzecutive Director for
Operations.

[FR Doc. 78-33229 Filed 11-27-78; 8:45 am]
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[6750-01-M]
Title 16—Commercial Practices

CHAPTER |—FEDERAL TRADE
COMMISSION

[Docket No. 9042]

PART 13—PROHIBITED TRADE PRAC-
TICES, AND AFFIRMATIVE CORREC-
TIVE ACTIONS

Coventry Builders, Inc., et al.
AGENCY: Federal Trade Commission.
ACTION: Final order.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair acts and practices and unfair
methods of competition, this consent
agreement, among other things, re-
quires a Shaker Heights, Ohio home
improvements firm to cease, in connec-
tion with the extension of credit, fail-
ing to provide consumers with those
materials and disclosures required by
Federal Reserve System regulations.

DATES: Complaint issued July 15,
1975. Decision issued October 23,
1978.1

FOR FURTHER INFORMATION
CONTACT:

Paul R. Peterson, Regional Director,
4R, Cleveland Regional Office, Fed-
eral Trade Commission, Suite 500,
Mall Bldg., 118 St. Clair Ave., Cleve-
land, Ohio 44114. 216-522-4207.

SUPPLEMENTARY INFORMATION:
On Wednesday, August 16, 1978, there
was published in the FeEpeErAL REGIS-
TER, 43 FR 36281, a proposed consent
agreement with analysis In the Matter
of Coventry Builders, Inc., a corpora-
tion, and Louis Galiano, Sr., inidivi-
dually and as an officer of said corpo-
ration, for the purpose of soliciting
public comment. Interested parties
were given sixty (60) days in which to
submit comments, suggestions, or ob-
jections regarding the proposed form
of order.

No comments having been received,
the Commission has ordered the issu-
ance of the complaint in the form con-
templated by the agreement, made its
jurisdictional findings and entered its
order to cease and desist, as set forth
in the proposed consent agreement, in
disposition of this proceeding.

The prohibited trade practices and/
or corrective actions, as codified under
186 CFR Part 13, are as follows: Sub-
part-Advertising Falsely or Mislead-
ingly: §13.73 Formal regulatory and
statutory requirements; 13.73-92
Truth in Lending Act; § 13.155 Prices;
13.155-95 Terms and conditions;
13.155-95(a) Truth in Lending Act.

1Copies of the Decision and Order filed
with the original document.
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Subpart-Misrepresenting Oneself and
Goods—QGoods: § 13.1623 Formal regu-
latory and statutory requirements;
13.1623-95 Truth in Lending Act.—
Prices: § 13.1823 Terms and conditions;
13.1823-20 Truth in Lending Act. Sub-
part-Neglecting, Unfairly or Decep-
tively, To Make Material Disclosure:
§ 13.1852 Formal regulatory and statu-
tory requirements; 13.1852-75 Truth in
Lending Act; § 13.1905 Terms and con-
ditions; 13.1905-60 Truth in Lending
Act.

(Sec. 6, 38 Stat. 721; (15 U.S.C. 46). Interpret
or apply sec. 5, 38 Stat. 719, as amended; 82
Stat. 146, 147; (15 U.S.C. 45, 1601, et seq.).)
CaAroL M. THOMAS,
Secretary.

[FR Doc. 78-33271 Filed 11-27-78; 8:45 am]

[6750-01-M]
[Docket No. C-2933]

PART 13—PROHIBITED TRADE PRAC-
TICES, AND AFFIRMATIVE CORREC-
TIVE ACTIONS

Moore & Associates, Inc., et al.,
Trading as Uni-Check, et al.

AGENCY: Federal Trade Commission.
ACTION: Final order.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair acts and practices and unfair
methods of competition, this consent
agreement, among other things, will
require a Honolulu, Hawaii firm en-
gaged in providing various businesses
with consumer credit information and
other services, to cease furnishing re-
ports containing obsolete, inaccurate,
or disputed information; providing
such reports for improper purposes; or
otherwise failing to comply with statu-
tory requirements.

DATES: Complaint and order issued
October 24, 1978."

FOR FURTHER INFORMATION
CONTACT:

William A. Arbitman, Regional Di-
rector, 9R, San Francisco Regional
Office, Federal Trade Commission,
450 Golden Gate Ave., San Francis-
co, Calif. 94102. (415) 556-1270.

SUPPLEMENTARY INFORMATION:
On Friday, August 18, 1978, there was
published in the FEDERAL REGISTER, 43
FR 36642, a proposed consent agree-
ment with analysis In the Matter of
Moore & Associates, Inc., a corpora-
tion doing business as Uni-Check, and
Rentcheck, and R. Donald Moore, in-
dividually and as an officer of said cor-
poration, for the purpose of soliciting

!Copies of the Complaint and the Deci-
sion and Order filed with the original docu-
ment.
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public comment. Interested parties
were given sixty (60) days in which to
submit comments, suggestions, or ob-
jections regarding the proposed form
of order.

No comments having been received,
the Commission has ordered the issu-
ance of the complaint in the form con-
templated by the agreement, made its
jurisdictional findings and entered its
order to cease and desist, as set forth
in the proposed consent agreement, in
disposition of this proceeding.

The prohibitive trade practices and/
or corrective actions, as codified under
16 CFR Part 13, are as follows: Sub-
part-Collecting, Assembling, Furnish-
ing or Utilizing Consumer Reports:
§13.382 Collecting, assembling, fur-
nishing or utilizing consumer reports;
13.382-1 Confidentiality, accuracy, rel-

evancy, and proper utilization;
§13.382-5 Formal regulatory and/or
statutory requirements; 13.382-5(a)

Fair Credit Reporting Act. Subpart-
Corrective Actions and/or Require-
ments: § 13.533 Corrective actions and/
or requirements; 13.533-37 Formal reg-
ulatory and/or statutory require-
ments.

(Sec. 6, 38 Stat. 721 (15 U.S.C. 46). Interpret
or apply sec. 5, 38 Stat. 719, as amended; 82
Stat. 146, 147; 84 Stat. 1127-36 (15 U.S.C.
1601, et seq.).)

CAroL M. THOMAS,
Secretary.

[FR Doc. 78-33272 Filed 11-27-78; 8:45 am]

[6351-01-M]

Title 17—Commodity and Securities
Exchanges

CHAPTER |—COMMODITY FUTURES
TRADING COMMISSION

PART 11—RULES RELATING TO
INVESTIGATIONS

Delegation of Authority To Reassign
Duties From Persons Named in a
Commission Order of Investigation
to Other Staff Persons

AGENCY: Commodity Futures Trad-
ing Commission.

ACTION: Final Rule.

SUMMARY: The Commission has del-
egated to the Director of the Division
of Enforcement the authority to grant
to other members of the Commission
staff the authority of persons named
in a Commission Order of Investiga-
tion.

EFFECTIVE DATE: November 28,
1978.

FOR FURTHER INFORMATION
CONTACT:

John A. Field, 111, Director, Division
of Enforcement, Commodity Futures
Trading Commission, 2033 K Street,
N.W., Washington, D.C. 20581, 202-
254-9501.

SUPPLEMENTARY INFORMATION:
The Commission has amended §11.2
of its regulations under the Commod-
ity Exchange Act to include a new
paragraph (b) which authorizes the
Director of the Division of Enforce-
ment to grant to any Commission em-
ployee under his direction, all or part
of the authority which the Commis-
sion, by order, has authorized specific
employees to perform in connection
with a Commission investigation con-
ducted by the Division of Enforce-
ment. With the approval of the Execu-
tive Director, the Director of the Divi-
sion of Enforcement may grant similar
authority to any Commission employ-
ee under the direction of the Execu-
tive Director. This delegation will
enable the Director to appoint addi-
tional (or substitute) staff persons to
issue subpoenas and take testimony
without having to obtain an amended
order from the Commission.

The Commission finds that the
amendment of §11.2 relates solely to
agency practice and procedure and
that the provisions of the Administra-
tive Procedure Act, 5 U.S.C. 553, re-
quiring notice of proposed rulemaking
and other opportunity for public par-
ticipation are not required.

In consideration of the foregoing, 17
CFR 11.2 is amended by designating
the present section as paragraph (a)
and by adding a new paragraph (b) as
follows:

§11.2 Authority to conduct investigations.
. - o . -

(b) The Commission hereby dele-
gates, until the Commission orders
otherwise, to the Director of the Divi-
sion of Enforcement the authority to
grant to any Commission employee
under his direction all or a portion of
the authority which the Commission,
by order, has authorized specified em-
ployees of the Commission to perform
in connection with a Commission in-
vestigation conducted by the Division
of Enforcement. With the approval of
the Executive Director, the Director
of the Division of Enforcement may
also grant such authority to any Com-
mission employee under the direction
of the Executive Director.

(Secs. 2a(11) and 6(b) of the Act, 7 USC. '

4a(j) and 15 (1976), as amended by the Fu-
tures Trading Act of 1978, Pub. L. 95-405,

" sec. 13, 92 Stat. 871 (1978)).
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Issued in Washington, D.C. on No-
vember 21, 1978, by the Commission.
REeADp P. DUNN, Jr.,
Commissioner.
[FR Doc. 78-33227 Filed 11-27-78; 8:45 am]

[4110-07-M]
Title 20—Employees’ Benefits

CHAPTER 1I—SOCIAL SECURITY AD-
MINISTRATION; DEPARTMENT OF
HEALTH, EDUCATION, AND WEL-
FARE

[Regulations No. 4, 16]

PART 404—FEDERAL OLD-AGE, SUR-
VIVORS, AND DISABILITY INSUR-
ANCE BENEFITS

PART 416—SUPPLEMENTAL SECURITY
INCOME FOR THE AGED, BLIND,
AND DISABLED

Rules for Adjudicating Disability
Claims in Which Vocational Factors
Must Be Considered

AGENCY: Social Security Administra-
tion, HEW.

ACTION: Final rules.

SUMMARY: The amendments will
expand existing regulations to include
additional detailed criteria for the
evaluation of those cases involving
claims based on disability under titles
IT and XVI of the Social Security Act
in which the determination as to dis-
ability cannot be made on medical se-
verity alone or on the ability to do
past work. In those instances the indi-
vidual’s impairment will be considered
in conjunction with the individual’s
age, education and work experience to
determine his or her ability to engage
in substantial gainful activity. In pub-
lishing the amendments, the Social Se-
curity Administration intends to con-
solidate and elaborate upon longstand-
ing medical-vocational evaluation poli-
cies for adjudicating disability claims
in which an individual’s age, educa-
tion, and work experience must be
considered in addition to the medical
condition.

DATES: These amendments shall be
effective February 26, 1979.

FOR FURTHER INFORMATION
CONTACT:

William J. Ziegler, Legal Assistant,
Office of Policy and Regulations,
Social Security Administration, 6401
Security Boulevard, Baltimore, Md.
21235, telephone 301-594-7415.

SUPPLEMENTARY INFORMATION:
On March 7, 1978, there was published
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in the FEDERAL REGISTER (43 FR 9284)
a Notice of Proposed Rule Making
with proposed amendments providing
rules for adjudicating disability claims
in which vocational factors must be
considered in addition to impairment
severity. Interested persons, organiza-

tions, and groups were invited to-

submit data, views, or arguments per-
taining to the proposed amendments
within a period of 60 days from the
date of publication of the notice. The
comment period was extended an addi-
tional 30 days to allow members of the
public more time to submit their com-
ments (43 FR 19238). After careful
consideration of all the comments sub-
mitted, the proposed amendments are
being adopted and shall become effec-
tive 90 days after this publication.
Many issues identified in the com-
ments received from the public were
previously addressed in the NPRM. All
issues which were not discussed there
are addressed later in this preamble.

The amendments will expand exist-
ing regulations to include additional
detailed criteria for the evaluation of
those cases irivolving claims based on
disability under title II and title XVI
of the Social Security Act in which the
determination as to disability cannot
be made on medical severity alone or
on the ability to do past work. In
those instances, the individual’s im-
pairment will be considered in con-
junction with the individual’s age, edu-
cation, and work experience to deter-
mine his or her ability to engage in
substantial gainful activity. The rules
in Appendix 2 consider only impair-
ments which result in exertional limi-
tations. They do not apply where the
impairment(s) causes only nonexer-
tional limitations; e.g., certain mental,
sensory or skin impairments. The reg-
ulations text, however, provides the
framework in which to evaluate im-
pairments resulting in nonexertional
limitations. In any case where & num-
bered rule in Appendix 2 does not
apply, full consideration must be given
to all the facts of the case in accord-
ance with the definitions and discus-
sions of each factor in the regulations.

These amendments do not apply to
individuals who are blind as defined
under title II or title XVI of the Social
Security Act, nor in determining dis-
ability for children under age 18 under
title XVI or applicants for disabled
widow’ or widowers’ benefits under
title II.

In publishing the amendments, the
Department intends to consolidate
and elaborate upon long standing
medical-vocational evaluation policies
for adjudicating disability claims in
which an individual’s age, education,
and work experience must be consid-
ered in addition to the medical condi-
tion. These policies have in the past
been reflected in adjudicative guides
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but have not been available in the
same format at all levels of adjudica-
tion. While the majority of disability
cases are resolved on the basis of medi-
cal considerations alone or the ability
to do past work, those cases that re-
quire the full consideration of an indi-
vidual’s age, education, and work expe-
rience are the most difficult to resolve
at all levels of adjudication. And, they
are more difficult for the general
public to understand. Consolidating
these policies and incorporating them
into the regulations will serve to make
clearer to claimants and their repre-
sentatives how disability is determined
where vocational factors must be con-
sidered. In addition, it will serve to
better assure the soundness and con-
sistency of disability determinations in
all claims that are filed regardless of
the level at which adjudicated; and fi-
nally, it should promote better under-
standing and acceptance by the public
and the courts of disability determina-
tions that are made.

BACKGROUND

Congress first amended the Social
Security Act in 1954 to preserve the
insurance rights of individuals who
have periods of total disability before
reaching retirement age. The 1954 pro-
vision defined disability, in pertinent
part, as:

“inability to engage in any substantial gain-
ful activity by reason of any medically de-
terminable physical or mental impairment
which can be expected to resuit in death or
to be of long-continued and indefinite dura-
tion * * * (Section 106(d), Pub, L. 761, 83rd
Cong., 2d Sess., September 1, 1954, C. 1206,
68 Stat. 1080).

The law, on its face, did not initially
mandate consideration of any voca-
tional factors. However, the Congress
envisaged that the determination in
every case be an individual one. Ac-
cordingly, since the inception of the
social security disability program in
1954, in the application of the statuto-
ry test, consideration has been given
to the individual's vocational capacity,
where pertinent, in determining
whether the individual is disabled.
However, because of the clearly limit-
ed statutory definition, those factors
which relate primarily not to disability
but to an individual’s ability to obtain
employment have been excluded from
consideration.

The Social Security Administration’s
first effort in developing rules for dis-
ability determinations was in February
1855 when the Commissioner of Social
Security appointed a Medical Advisory
Committee to provide technical advice
on administrative guides and stand-
ards designed to provide equal consid-
eration to all individuals in the evalua-
tion of their disabilities under the
1954 law. This committee suggested
that age, education, training, experi-
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ence, and other individual factors
would need consideration in any case
requiring evaluation of facts beyond
the medical report and work record
even though the law did not specifical-
ly require consideration of such fac-
tors.

In 1956, the law was further amend-
ed to provide for payment of disability
insurance benefits to insured individ-
uals who were disabled; the above-
quoted statutory definition of disabil-
ity was adopted for this purpose
(Social Security Act as amended by
§103(a) of Pub. L. 84-880, approved
August 1, 1956, (C. 836, 70 Stat. 815)).
Regulations promulgated in 1957 to
implement the statute also provided
for the consideration of vocational fac-
tors. Section 404.1501 of Regulations
No. 4, provided in pertinent part:

(b) In determining whether an individ-
ual’'s impairment makes him unable to
engage In such activity [substantial gainful
activity] primary consideration is given to
the severity of his impairment. Considera-
tion is also given to such other factors as the
individual’s education, training and work

e.

experienc

(¢c) It must be established by medical evi-
dence, and where necessary by appropriate
medical tests, that the applicant’s impair-
ment results in such a lack of ability to per-
form significant functions—such as moving
about, handling, objects, hearing or speak-
ing, or, in a case of mental impairment, rea-
soning or understanding—that he cannof,
with his training, education and work expe-
rience, engage in any kind of substantial
gainful activity. (Emphasis added.)

The initial years of operation of the
disability program were reviewed by
the Subcommittee on the Administra-
tion of the Social Security Laws of the
Committee on Ways and Means. This
Subcommittee’s Preliminary Report,
issued on March 11, 1960, stated, in
commenting on “nonmedical stand-
ards” in the disability program, that:

“The subcommittee believes it is essential
that there be a clear distinction between
this program and one concerned with unem-
ployment. It also believes it is desirable that
disability determinations be carried out In
as realistic a manner as possible, and that
theoretical capacity in a severely impaired
individual can be somewhat meaningless if
it cannot be translated into an ability to
compete in the open labor market.”

In August 1960 the regulations were
further amended. Among other things,
the amended regulations continued to
provide for the consideration of voca-
tional factors including age, education,
training, and work experience in deter-
mining - disability, and specifically
stated:

“The physical or mental impairments
must be the primary reason for the individ-
ual’s inability to engage in substantial gain-
ful activity. Where for instance, an individu-
al remains unemployed for a reason or rea-
sons not due to his physical or mental im-
pairment but because of the hiring practices
of certain employers, technological changes
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in the industry in which he has worked, or
local or cyclical conditions, such individual
may not be considered under a disability

Reflecting concern about the disabil-
ity insurance benefit program and the
way the definition was being interpret-
ed by the courts, the 1967 amend-
ments to the law clarified the defini-
tion of disability. This legislation em-
phasized the role of medical standards
in determining disability by stating
that an individual is not to be consid-
ered under a disability unless the indi-
vidual’s impairment is of such severity
that he or she is not only unable to do
his or her previous work but cannot
(considering his or her age, education,
and work experience) engage in any
other kind of substantial gainful work
which exists in the national economy.

Specifically, the statutory definition
of disability in section 223 of the Act
was amended by the 1967 amendments
to read, in pertinent part, as follows:

“¢d)(1) the term ‘disability’ means—

“(A) Inability to engage in any substantial
gainful activity by reason of any medically
determinable physical or mental impair-
ment which can be expected to result in
death or which has lasted or can be expect-
ed to last for a continuous period of not less
than 12 months; or

*(B) [Blindness].

“(2) For purposes of paragraph (1)X(A)—

‘“(A) An individual (except a widow, sur-
viving divorced wife, or widower for pur-
poses of section 202 (e) or (f)) shall be deter-
mined to be under a disability only if his
physical or mental impairment or impair-
ments are of such severity that he is not only
unable to do his previous work but cannot,
considering his age, education, and work ex-
perience, engage in any kind of substantial
gainful work which exists in the national
economy, regardless of whether such work
exists in the immediate area in which he
lives, or whether a specific job vacancy
exists for him, or whether he would be
hired if he applied for work. For purposes of
the preceding sentence (with respect to any
individual), ‘work which exists in the na-
tional economy’ means work which exists in
significant numbers either in the region
where such individual lives or in several re-
gions of the country. (Emphasis added.)

. - ° . -

“(3) For purposes of this subsection, a
‘physical or mental impairment’ is an im-
pairment that results from anatomical,
physiological, or psychological abnormali-
ties which are demonstrable by medically
acceptable clinical and laboratory diagnostic
techniques.

- - . . »

“(5) An individual shall not be considered
to be under a disability unless he furnishes
such medical and other evidence of the ex-
istence thereof as the Secretary may re-
quire.” (Section 158(b), Pub. L. 90-248, Jan-
uary 2, 1968, 81 Stat, 821.)

The legislative history of this
amendment indicates that the Con-
gress clearly intended that medical

factors be given predominant impor-
tance in making disability determina-
tions. The House Report (H.R. Rep.
No. 544, 90th Cong., 1st sess. (1967))
states, at page 30:

“s = » Tn most cases the decision that an
individual is disabled can be made solely on
the basis that his impairment or impair.
ments are of a level of severity (as deter-
mined by the Secretary) to be sufficient so
that, in the absence of an actual demonstrs-
tion of ability to engage in substantial gain.
ful activity, it may be presumed that he is
unable to so engage because of the impair-
ment or impairments.” (Emphasis in origi-
nal.)

Further, for the first time, Congress
specifically alluded to vocational fac-
tors in the statutory language
(223(dX2)(A)) and provided guidance
as to their applicability. In discussing
the factors which must be applied to
individuals whose medical impair-
ments are not of a sufficient level of
severity so that the presumption of
disability would apply, the House
Report went on to state, at page 30:

‘s = * that such an individual would be
disabled only if it is shown that he has a
severe medically determinable physical or
mental impairment or impairments; that i7,
despite his impairment or impairments, an
individual still can do his previous work, he
is not under a disability; and that if, consid-
ering the severity of his impairment togeth-
er with his age, education, and experience,
he has the ability to engage in some other
type of substantial gainful work that exists
in the national economy even though he
can no longer do his previous work, he also
is not under a disability regardless of
whether or not such work exists in the gen-
eral area in which he lives or whether he
would be hired to do such work. It is not in-
tended, however, that a type of job which
exists$ only in very limited numbers or in rel-
atively few geographic locations would be
considered as existing in the national econo-
my. While such factors as whether the work
he could do exists in his local area, or
whether there are job openings, or whether
he would or would not actually be hired
may be pertinent in relation to other forms
of protection, they may not be used as a
basis for finding an individual to be disabled
under this definition. It is, and has been,
the intent of the statute to provide a defini
tion of disability which can be applied with
uniformity and consistency throughout the
nation, without regard to where a particular
individual may reside, to local hiring prac-
tices or employer preferences or to the state
of the local or national economy.”

Except for the existing appendix to
the regulations listing specific medical
impairments which are presumptive of
disability due to the severity involved,
the existing regulations have provided
general guidance in the determination
of disability. They have been suppori-
ed by a wide array of specific adminis-
trative materials which have been
used primarily at the initial and recon-
sideration levels in the making of each
decision. Such materials (provided pri-
marily from surveys of industry by the
Department of Labor, the Bureau of
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the Census and State employment
services) include a variety of specific,
published documentations of jobs ex-
isting in the local and national econo-
my and specific physical, mental and
skill requirements of such jobs (e.g.,
the County Business Patterns, pub-
lished by the Bureau of the Census,
which show distribution of employ-
ment in the United States by locality
and by industry; the Census Reports,
published by the Bureau of the
Census, which give detailed character-
istics of the working population on a
national, regional, and local level; oc-
cupational analyses of light and seden-
tary jobs prepared for the Social Se-
curity Administration by various State
employment agencies; the Occupation-
al Outlook Handbook, published by
the Bureau of Labor Statistics, which
shows the nature of work, the training
and other qualifications needed and
working conditions and employment
outlook for certain occupations; and
the third edition of the Dictionary of
Occupational Titles, published by the
Department of Labor, which provides
job definitions, requirements, worker
traits, industry designations and indi-
cators of skills). Thus, the relationship
between the physical abilities of spe-
cific individuals and the physical,
mental, and skill requirements of spe-
cific jobs- available in the national
economy has been administratively de-
termined. The administrative notice
which is takenr of the mentioned refer-
ence materials is based on the fact
that they are generally recognized in
business, industry, and government as
representing authoritative sources on
jobs throughout the national econo-
my. As later editions are published,
e.g., the fourth edition of the Diction-
ary of Occupational Titles now being
prepared by the Department of Labor,
they will be used in the same manner.

Consistent with the definition of dis-
ability prescribed by the law and regu-
lations, and the relationship between
the physical abilities of specific indi-
viduals and the physical, mental, and
skill requirements of specific jobs
available in the national economy, de-
tailed guides for determining whether
disability exists have been developed
by the Social Security Administration
and have been provided in the form of
administrative issuances at the initial
and reconsideration levels for use in
the adjudication of each case. Hun-
dreds of thousands of such cases are
adjudicated each year under these
evaluation guides. These guides are
now being incorporated into the regu-
lations as rules. Their publication in
this form will facilitate a sound deter-
mination of disability in those cases
where the vocational impact of age,
education, and work experience must
be assessed in conjunction with the se-
verity of an individual’'s medical
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impairment(s), better assure consisten-
cy of determinations, and better serve
to advise the public, adjudicatory per-
sonnel within the Social Security Ad-
ministration, and the courts, of the
specific rules followed by the Social
Security Administration.

This need for publication of addi-
tional, more definitive medical voca-
tional rules has been further height-
ened by the advent of the recent title
XVI (Supplemental Security Income)
legislation, which introduced into gen-
eral adjudicative consideration for the
first time, a factor not normally pre-
sent in the title II disability program—
the vocational impact upon adult indi-
viduals who have no relevant work ex-
perience.

Under title II, the “insured status”
requirement, which applies to most
disability claimants, requires that the
claimant have a significant and recent

work history covered under the title II

program. Under title XVI, the same
test of disability is used as under title
II, but the collateral requirements are
directed to financial need rather than
participation in a work-related con-
tributory system. Therefore, needy
disabled individuals may qualify under
title XVI even if they have no work
history.

AMENDMENTS EXPANDING THE
REGULATIONS

GENERAL

For consistency with the statutory
definition of disability, the regulations
contain a technical clarification of the
language in Regulations No. 4 and
Regulations No. 16 to reflect that an
impairment that is “not severe” would
support a finding that an individual is
not disabled.

The regulations specifically define
the adjudicative weight to be given to
impairment severity, age, education,
and work experience. They emphasize
that the adjudicative judgment is to
be based on consideration of the inter-
action of all of the individual factors.
They also add a new Appendix 2
which is composed of rules that reflect
the major functional and vocational
patterns that are encountered in cases
where an individual with a severe
medically determinable physical or
mental impairment(s) is not engaging
in substantial gainful activity and the
individual’s impairment(s) prevents
the performance of his or her voca-
tionally relevant past work. The rules
in Appendix 2 also reflect the analysis
of the various vocational factors in
combination with the individual's re-
sidual functional capaecity in evaluat-
ing the individual’s ability to engage in
substantial gainful activity in other
than vocationally relevant past work.

These rules are hot presumptive, but
are conclusive where the necessary
findings with regard to each individual
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establish that a particular rule is met.
That is, where the findings of fact
made with respect to a particular indi-
vidual’s vocational factors and residual
functional capacity coincide with all of
the criteria of a particular rule, the
rule directs a conclusion as to whether
the individual is or is not disabled.
However, these individual findings of
fact are subject to rebuttal and the in-
dividual may present evidence to
refute the findings. Where any one of
the findings of fact does not coincide
with the corresponding criterion of a
rule, the rule does not apply in that
particular case and, accordingly, does
not direct a conclusion.

Because the rules consider only im-
pariments which result in exertional
limitations, they are not applicable
where an individual’s impairment(s)
causes only non-exertional limitations,
e.g., certain mental, sensory, or skin
impairments. Further, the rules may
not apply where a combination of im-
pairments significantly limits the
range of work an individual can per-
form at a given exertional level; nor do
the rules apply where a finding of fact
concerning age, education, or work ex-
perience differs from the vocational
characteristics covered by a rule. The
rules, however, are useful as adjudica-

. tive guides in considering borderline

cases and cases involving combinations
of impairments. In any case where a
rule does not apply, full consideration
must be given to all the facts of the
case in accordance with the definitions
and discussions of each factor in the
regulations.

The criteria are considered in appro-
priate sequence in the context of the

overall disability sequential evaluation

process. This sequence, conforming to
existing social security regulations,
and left substantially unchanged by
the amendments, is applied in the fol-
lowing manner.

1. Determinations based on an indi-
vidual engaging in substanitial gainful
activity.

Where an individual is actually en-
gaging in substantial gainful activity,
a finding will be made that the indi-
vidual is not under a disability without
consideration of either medical or vo-
cational factors.

2. Determinations based solely on the
medical severity of impairments.

a. Medical considerations alone can
justify a finding that the individual is
not under a disability where the medi-
cally determinable physical or mental
impairment(s) is not severe, e.g., does
not significantly limit the individual’s
physical or mental capacity to perform
basic work-related functions.

b. On the other hand, medical con-
sideration alone would justify a find-
ing of disability where:

(i) The impairment meets the dura-
tion requirement (i.e., is expected to
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last at least 12 months or result in
death);

(i) The impairment meets or equals
the severity of a listed impairment
published in the Appendix (now desig-
nated “Appendix”) of the disability
regulations; and

(iii) Other evidence does not rebut a
finding of disability, e.g., the individu-
al is not actually engaging in substan-
tial gainful activity.

3. Determinations based on wvoca-
tional as well as medical consider-
ations.

a. Where an individual with a mar-
ginal education and long work experi-
ence (e.g., 35 to 40 years or more) lim-
ited to the performance of arduous un-
skilled physical labor, is not working
and is no longer able to perform such
labor because of a significant impair-
ment or impairments, the individual
may be found to be under a disability.

b. Where a finding of disability (or
its absence) is not made under any of
the foregoing steps, the individual's
impairment(s) is evaluated in terms of
physical and mental demands of the
individual’s past relevant work. If the
impairment(s) does not prevent the
performance of past relevant work,
disability will be found not to exist.

c. If an individual cannot perform
his or her past relevant work but the
individual’s physical and mental capa-
cities are consistent with his or her
meeting the demands of a significant
number of jobs in the national econo-
my and the individual has the voca-
tional capabilities (considering his or
her age, education, and past work ex-
perience) to make an adjustment to
work different from that which the in-
dividual has performed in the past, it
will be determined that the individual
is not under a disability. However, if
the individual’'s physical and mental
capacities in conjunction with his or
her vocational capabilities (consider-
ing his or her age, education, and work
experience) are not consistent with
making an adjustment to work differ-
ing from that which the individual has
performed in the past, it will be deter-
mined that the individual is under a
disability.

The amendments and the addition
of Appendix 2 primarily concern the
last two steps of the process (3 b and ¢
above) and principally the last step (3¢
above). They provide a logical se-
quence for evaluating disability within
the last step the step where it is neces-
sary to evaluate the impact of the in-
dividual’s severe impairment(s) in con-
junction with his or her vocational
profile (i.e., age, education, and work
experience). These rules apply only
after a determination has been made
that the individual’s impairment(s), al-
though severe, does not meet or equal
the listing of impairments in Appendix
1 and the individual is unable to per-
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form past relevant work. Moreover,
the rules spply only after the impair-
ments have been translated into the
individual’s physical and mental abili-
ty to perform functions necessary for
the performance of work.

In the determination of the individ-
ual’s impairments and ability to func-
tion, all medical evidence is evaluated.
The individual has the burden of prov-
ing his or her case by furnishing evi-
dence of disability, but all evidence ad-
duced in the case from any source is
fully considered. If, however, nothing
in the evidence raises a question re-
garding a particular impairment or
function, such as seeing or hearing,
the individual is considered to be able,
in that respect, to perform work activi-
ties.

The amendments focus on the voca-
tional factors of age, education, and
work experience. They are premised
on the necessity to adjudicate each
case individually to determine what
work a specific individual is able to do.
This includes a specific consideration
of the individual's vocational profile.
In making determinations of disabil-
ity, administrative notice is taken of
authoritative publications and studies
which identify the kinds and numbers
of jobs that exist in the national econ-
-omy and their skill and exertional re-
quirements.

Most sources not connected with the
Social Security Administration which
deal with the vocational implications
of limitations resulting from impair-
ments, age, education, and work expe-
rience do so from the standpoint of
job placement rather than the social
security concept of disability, which is
concerned with the physical and
mental ability to engage in jobs that
exist. Such sources entail considera-
tion of elements such as employer
hiring practices which the law ex-
cludes from consideration in social se-
curity disability adjudication. Thus,
most of their findings are not directly
applicable. Such data do, however,
provide an overview of the realities of
the labor market and some specific
reference points that can be utilized.
The extensive experience of the Social
Security Administration is also used as
a basis for consideration of vocational
factors.

Recognizing the primary importance
of the individual’s impairment(s) and
any limitations resulting therefrom,
the amendments require first that
sound professional judgments be made
as to an individual’s residual function-
al capacity. Then, a reliable basis is
needed to relate the individual's re-
siual, functional capacity to what he
or she could be expected to do in
terms of work at various exertional
levels. The individual has the burden
of proving that he or she is disabled
and where no issue is raised by his or

her allegations or the evidence ad-
duced as to specific physical or mental
capacities, findings as to such capaci-
ties are not required.

In order to consider the individual's
residual functional capacity in terms
of the level of work his or her exer-
tional capabilities would represent, the
definitions of sedentary, light,
medium, heavy and very heavy ‘work
are use as those terms are defined in
the third edition of the Dictionary of
Occupational Titles published by the
Department of Labor. This provides a
“bridge” between assessment of resid-
ual functional capacity and the identi-
fication of ranges of work and types of
jobs that remain within the individ-
ual’s functional capabilities. The rules
attach vocational significance to the
functional capability for various
ranges of work in terms of the relative
numbers of jobs represented by the
various capabilities.

The functional ability to perform
heavy work, which includes the func-
tional capability for work at all of the
lesser functional levels as well, indi-
cates the functional capability for
almost all work that is listed in the
third edition of the Dictionary of Oc-
cupational Titles. The functional abili-
ty to perform very heavy work in-
cludes the functional capability for all
work that is listed in the third edition
of the Dictionary of Occupational
Titles.

The functional capacity to perform
medium work includes the functional
capacity to perform sedentary, light,
and medium work and indicates a sub-
stantial work capability. Approximate-
ly 2,500 separate unskilled sedentary,
light and medium occupations are
identified in the Selected Characteris-
tics of Occupations, a supplement fo
the third edition of the Dictionary of
Occupational Titles. Each occupation
represents numerous jobs found
throughout the national economy.

The functional ability to perform a
full or wide range of light work repre-
sents substantial work capability in di-
verse jobs and industries at all skill
levels. Approximately 1,600 separate
unskilled light and sedentary occupa-
tions can be identified in the Supple-
ment to the Dictionary of Occupation-
al Titles (third edition), each occupa-
tion representing numerous jobs found
throughout the national economy.

Most sedentary occupations are
skilled or semi-skilled, and fall within
the professional, administrative, tech-
nical, clerical, machine trade, and
benchwork classifications. There are
also approximately 200 separate un-
skilled sedentary occupations which
can be identified in the Supplement to
the Dictionary of Occupational Titles
(third edition), each occupation repre
senting numerous jobs found through-
out the national economy. While sed-
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entary work represents a significantly
restricted range of work, this range
itself is not so restricted as to negate
work capability for substantial gainful
activity. As with the other factors, the
functional level of work which an indi-
vidual can perform is not, in itself, de-
terminative of disability but must be
considered in conjunction with the in-
dividual’s age, education and work ex-
perience.

Appendix 2 considers the functional
ievel of work which an individual can
perform in relation to the individual's
age, education, and work experience.
Various combinations of these func-
tions are arranged to direct a conclu-
sion as to whether the individual is
disabled. Where findings of fact as to
the individual’s remaining functional
capacity, age, education and work ex-
perience coincide with the criteria of a
specific rule, the indicated conclusion
obtains. Where any one of the individ-
ual findings of fact does not coincide
with a criterion specified in a particu-
lar rule, the rule does not apply in
that particular case and, therefore,
does not direct a conclusion of dis-
abled or not disabled. In those in-
stances the Appendix 2 rules will pro-
vide a guide for decisionmaking along
with the discussions of each factor in
the body of the regulations.

If it is found that an individual does
not have the physical-mental capacity
to perform work even at a sedentary
level—the level requiring the least ex-
ertion—disability will be determined to
exist, absent specific evidence to the
contrary (e.g., the individual is work-
ing in substantial gainful activity). (In
such a situation, the individual should
ordinarily have been determined to be
disabled based solely on consideration
of the medical severity of impairment
under Step 2b in the sequential proc-
ess described above.) If, on the other
hand it is found that the individual,
although severely impaired, does have
the physical-mental capacity to per-
form work at some exertional level
(l.e., sedentary through heavy), consid-
eration then must be given, as pro-
vided in the law, to whether *“jobs
exist in the national economy” that
are within the individual’s capability,
considering his or her residual func-
tional capacity in the light of his or
her age, education, and work experi-
ence,

As previously set out, the law pro-
vides that “jobs exist in the national
economy” when they exist in signifi-
cant numbers either in the region
where an individual lives or in several
regions of the country. Further, in de-
fining what constitutes disability,
under sections 223(d) and 1614(a)(3) of
the Social Security Act, the Congres-
sional intent is that where an individ-
uai’s physical or mental impairment(s)

and his or her age, education, and past
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work experience are compatible with
the performance of substantial gainful
activity, the individual cannot be con-
sidered under a disability because he
or she is unsuccessful in obtaining
work he or she can do; or because
work he or she could do does not exist
in his or her local area; or because of
the hiring practices of employers,
technological changes in the industry
in which the individual has worked, or
cyclical economic conditions; or be-
cause there are no job openings for
the individual or the individual would
not actually be hired to do work he or
she could otherwise perform. On the
other hand, an individual may be de-
termined to be under a disability if the
individual’s physical or mental impair-
ments are of such severity that the in-
dividual is not only unable to do his or
her previous work but cannot, consid-
ering his or her age, education, and
work experience, engage in any other
kind of substantial gainful work which
exists in the national economy.

In view of the provisions of the law
and data which show that significant
numbers of unskilled jobs do exist in
the “national economy” at each of the
levels of required exertion from seden-
tary through heavy and very heavy,
an individual would not meet the re-
quirements for disability if the individ-
ual has the residual functional capac-
ity to do work at any of these levels
and the individual’s vocational capa-
bilities, considering his or her age,
education, and work experience, are
not so adverse as to preclude his or
her ability to engage in such work.
Thus, for example, an individual who
retains the physical ability to do a
wide range of light work, who is not of
advanced age, and is able to communi-
cate, read, and write on an elementary
level, would generally be considered to
still be in the competitive labor
market for light, unskilled work, de-
spite the absence of special experience
or skills. This is a longstanding guide
used by social security disability pro-
gram adjudicators and has been avail-
able in administrative issuances.

Within the context of the preceding
discussion concerning the overall
impact of vocational considerations in
assessing disability, the expanded reg-
ulations also provide specific rules for
assessing each of the vocational fac-
tors of age, education, and work expe-
rience. The bases for these rules are
discussed below:

AGE

Reference sources and materials
dealing with chronological age iIn
terms of ,vocational relationship deal
principally with employment and re-
habilitation activities, basing their
conclusions mainly on the rate of par-
ticipation in the labor force, the un-
employment rate, duration of unem-
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ployment, and the proportion of hires
to applicants. It appears from such
materials that the “older worker” is
usually considered as an individual 45
years of age and older. See, for exam-
ple “Services to Older Workers” by the
Public Employment Service (May
1957), page 9; Training and Employ-
ment of the Older Worker, Recent
Findings and Recommendations
Based on Older Worker Experimental
and Demonstration Projects by Sarah
F. Leiter (February 1968), page 1 and
2; The Productive Years Age 45-65 (un-
dated) published by the National Asso-
ciation of Manufacturers; Meetling the
Manpower Challenge of the Sixties
with 40-plus Workers, a November
1960 Department of Labor publication,
page 12.

It is further noted in publications
that age 55 represents a critical point
in the attempts of “older workers” to
obtain employment. See, for example,
A Survey of the Employment of Older
Workers (1965) by the State of Califor-
nia, Department of Employment and
Citizens’ Advisory Committee on
Aging, page 96; The Vocational Adjust-
ment of the Older Disabled Worker, A
Selective Review of the Recent Litera-
ture, by Herbert Rusalen, Ed. D (a
study for the Vocational Rehabilita-
tion Administration), pages 9, 10, and
12; Services to Older Workers by the
Public Employment Service (May
1957).

In viewing the overall implications
of the data in the sources cited, it
must be recognized that there is a
direct relationship between age and
the likelihood of employment. Howev-
er, the statutory definition of disabil-
ity provides specifically that vocation-
al factors must be viewed in terms of
their effect on the ability to perform
jobs rather than the ability to obtain
jobs—in essence, in terms of how the
progressive  deteriorative changes
which occur as individuals get older
affect their vocational capacities to
perform jobs. Since no data or sources
are available which relate varing spe-
cific chronological ages to specific vo-
cational limitations for performing
jobs, it has been necessary to analyze
and interpret the available age—em-
ployment data to ascertain a point
where it would be realistic to ascribe
vocational limitations based on chron-
ological age.

Prior experience of the Social Secur-
ity Administration in determining
when age makes a difference in dis-
ability determinations has also been
considered, e.g., as shown in the Social
Security Disability Applicant Statis-
tics/1970 published by the U.S. De-
partment of Health, Education, and
Welfare, Social Security Administra-
tion, Office of Research and Statistics,
September 1974, as well as the Veter-
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ans Administration Schedul:*
rating disabilities (38 CFR 4.17).

In this respect, while the data re-
flect employment problems as develop-
ing at age 45, they recognize that this
problem becomes significantly intensi-
fied at age 55. It is at this point, age
55, where it can reasonably be antici-
pated, therefore, that the deteriora-
tive changes which occur in older per-
sons which affect vocational capacities
would most likely occur. Further, the
vocational adversity of age 55 was rec-
ognized in Report of the 1971 Advisory
Council on Social Security published
by the U.S. Government Printing
Office, April 5, 1971; and age 55 has al-
ready gained Congressional recogni-
tion in legislation establishing special
provisions for disability because of
blindness (see section 223(dX1)XB) of
the Social Security Act).

Thus, from the standpoint of chron-
ological age, the proposed amend-
ments reflect age 55 and over as ad-
vanced age representing the point
when age could be expected to be an
adverse consideration in determining
an individuals vocational adaptability
to work differing from that of his or
her past experience. This designation
of age is an expectancy only and not
an arbitrary limit and may not be cru-
cial in a particular case. Indeed, what-
ever disadvantage “advanced age'' may
have generally may be offset in a spe-
cific case by an advantage such as
skills or training. Further, no general
application or inferences are intended
regarding employer hiring practices
with respect to age. (The Age Discrim-
ination in Employment Act of 1967
prohibits discrimination in hiring
practices because of age.) As noted
earlier, employer hiring practices, re-
gardless of their legality, are excluded
from consideration in social security
disability adjudication. The ultimate
finding of whether an individual of ad-
vanced age can or cannot reasonably
be expected to adjust to work other
than that which the individual has
performed in the past, is dependent
upon an evaluation of the extent of
the individual’s limitations resulting
from medically determinable impair-
ments in interaction with his or her
age, education, training, past work ex-
perience (or lack of work experience),
and skills.

In addition, these amendments take
cognizance of the fact that the voca-
tional impact of age does not abruptly
change from a favorable to an adverse
vocational consideration precisely at
the point of attaining age 55. There-
fore, the proposed amendments pro-
vide for consideration of a lesser, but
nevertheless significant, degree of vo-
cational adversity as advanced age is
approached. The chronological ages
shown in the Appendix 2 Rules (45, 50,
55, 60) as representative of the in-

for
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creasing adversity of age within the
scope of consideration of this factor in
social security disability adjudication
are intended as specific indicators, but
are not intended to be applied me-
chanically in borderline situations.

EDUCATION

Formal education is given adjudica-
tive weight to the extent that it re-
lates to an individual’s ability to meet
reasoning abilities, language, and
arithmetical requirements of jobs.
Reasoning ability would affect the in-
dividual’s ability to follow instructions
and make judgments in a work situa-
tion. Language competence relates to
ability to read, write, and speak. The

- inability to meet the language require-

ments at an elementary level would re-
strict even the number of unskilled
jobs a person would be able to do. Sim-
ilarly, the inability to perform simple
calculations in addition and subtrac-
tion would represent vocational re-
strictions in performing some un-
skilled jobs. On the other hand, the
Dictionary of Occupational Titles,
third edition, and particularly the sup-
plement thereto, Selected Characteris-
tics of Occupations published by the
Department of Labor, reflects that in-
dividuals with basic competences in
speaking, reading, writing, and making
simple calculations do have the educa-
tional capabilities for performing un-
skilled work. The Occupational Out-
look Handbook, published by the
Bureau of Labor Statistics (page 778,
1970-1971 edition and page 764, 1974~
1975 edition), also reflects that people
who have less than a high school edu-
cation and no previous experience
often can qualify for unskilled jobs.
Other materials indicate similar corre-
lations and reflect that employability
tends to increase with education. See,
for example, in the Occupational Out-
look Handbook, published by the
Bureau of Labor Statistics (1974-1975
edition), the section within each occu-
pational listing entitled “Training,
Other Qualifications, and Advance-
ment,” for example, see page T64; The
Long Term Unemployed, Educational
Attainment (October 1964) published
by the Manpower Administration of
the Department of Labor in coopera-
tion with the Oklahoma Employment
Security Commissioner (pages vi, and
18); Monthly Labor Review of January
1974, an article entitled “Educational
Attainment of Workers, March 1973”
(pages 58-61); Automation Manpower
Services Program Report by the New
Jersey State Employment Service enti-
tled “The ‘Mack’ Worker, The I'mpact
of His Job Loss 2% Years Later (De-
cember 1965) (pages 14 and 15); 4
Survey of the Employment of Older
Workers (1965) by the State of Califor-
nia Department of Employment and
Citizens’ Advisory Committee on

Aging; The Impact of Technological
Change in the Meatpacking Indusiry,
published by the Division of Employ.
ment, Department of Labor in March
1966 (page 16). Illiteracy as an adverse
factor has also been discussed in cer.
tain sources (e.g., Rehabilitation of the
Aging prepared by Portland State Col.
lege under auspices of Vocational Re.
habilitation; Monthly Labor Revicu,
September 1972, an article titled “How
Employers Screen Disadvantaged Job
Applicants”).

An education of high school level or
above may serve as a partial substitute
for loss of physical capacity, ie,
better educated individuals are more
likely to be engaged in sedentary and
professional jobs. Thus, they are not
as likely to apply for benefits or to be
classified as disabled. In support of
this, the data do not show the betier
educated to be heavily represented
among the disabled; see, for example,
Social Security Disability Applicant
Statistics/1970, DHEW Pub. No. (SSA)
75-11911, pages 45, 46, 47, tables 18, 19,
and 20.

In viewing the overall implications
of the data in the sources cited, it
must be recognized that there is a
direct relationship between the level
of education attained and the likeli-
hood of employment. These sources
indicate that young people who have
less than a high school education and
no previous work experience often can
only qualify for employment in un-
skilled jobs such as kitchen workers,
dishwashers, or construction laborers,
Also, it is noted that individuals with
the least schooling tend to have the
most unemployment. In the blue
collar classification, skilled workers
tend to have a higher educational at-
tainment than semi-skilled workers. In
the white collar classification, most
employees are high school graduates.
Additionally, upon becoming unem-
ployed or laid off, individuals with at
least a high school education have
better success in finding new employ-
ment. As a corollary, the chronically
unemployed tend to be functional illi-
terates since most employers require
that prospective employees at least be
able to read and write. This is true
even in the case of some unskilled
work.

Thus, it can be seen that employabil-
ity tends to increase and unemploy-
ment tends to decrease as the level of
education increases. Increasing adapt-
ability to changing working conditions
and acquisition of more readily trans-
ferable skills occurs with increased
education. Further, individuals who
lack an adequate education, especially
if they are illiterate, may be excluded
from consideration for jobs which re-
quire a specified minimal educational
background, even though these indi-
viduals might meet all other job quali-
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fications. In considering the impact of
education in social security disability
adjudication, judgments must be made
peyond the mere use of the number of
grades of formal schooling an individ-
ual has achieved. In applying the
Rules in Appendix 2, the factor of edu-
cation must represent the individual’s
demonstrated competences in addition
to or instead of a particular number of
years of formal schooling or a lack of
formal schooling.

WORK EXPERIENCE

An individual’s past work experience
is considered as demonstrating most
persuasively the kinds of work and
skill level at which an individual is
qualified to perform. In the regula-
tions, previous experience, particularly
if it resulted in work skills that are
transferable to other jobs, is treated as
s substantial vocational asset in ac-
cordance with sources which reflect
that workers with skills tend to have
fewer and shorter periods of unem-
ployment, and that skilled workers are
often in demand even at age levels
when some workers without acquired
skills are experiencing difficulty in the
labor market. Some of these sources
are; Counseling and Placement Serv-
ices for Older Workers (September
1956) ' published by the Department of
Labor, Page 4, Section C.2.c; page 12,
No. 14; page 15, No. 8, page 77, Section
H.1; A Survey of the Employment of
Older Workers 1964, published by the
State of California, Department of
Employment and Citizens’ Committee
on Aging, Page 9, Section B.1; Page 10,
under the heading “Experience”; Page
49, Section A.; Page 70, Section 2.a.;
and Services to Older Workers by the
Public Employment Service (May
1957), published by the U.S. Depart-
ment of Labor; Page 7, Section C.
lowever, to be under a disability an
individual must not only be unable to
do his or her customary work but also
must be unable to do any other kind
of work that exists in significant num-
bers in the national economy. Al-
though past work experience provides
an individual with familiarity with cer-
tain work environments, as previously
noted the third edition of the Diction-
ary of Occupational Titles, and other
sources identify many unskilled jobs
in the national economy-at all levels of
exertion which do not require skills or
previous work experience, and even in-
dividuals without past work experi-
ence may vocationally qualify for such
jobs. Notwithstanding this fact, the
expanded regulations do recognize
that where the applicant has had no
prior work experience (a significant
number of applicants for Supplemen-
tal Security Income benefits fall in
this category) this is an adverse voca-
tional factor which must be taken into
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consideration, particularly for individ-
uals of advanced age.

PusLic COMMENTS

Over 2,800 comments have been re-
ceived on these amendments following
their publication as a notice of pro-
posed rulemaking (NPRM) in the Fep-
ERAL REGISTER, Volume 43, No. 45 on
March 7, 1978, beginning at page 9284.
Some of those who had comments
were supportive of the regulations.
Others feared that the substance of
the amendments is new and intended
primarily to deny benefits to disabled
individuals in order to save trust fund
moneys. The majority of commenters
were concerned that the amendments
represented new policies which were
intended to pay many persons who
would not now qualify for disability
benefits, thereby adversely affecting
program financing.

The policies, definitions and rules
set out in the regulations reflect exist-
ing policies. We believe that the regu-
lations will not have any significant
effect on the current allowance-denial
rates. Rather than abridge claimants’
rights, the regulations will provide in-
formation about the applicable rules,
and will promote more equitable, con-
sistent and understandable decisions.

Many of the comments raised issues
which were answered in the preamble
to the NPRM published on March 7
(43 FR 9284). Since the issues in these
comments were addressed in the
NPRM and changes were made in re-
sponse to the ones that were accepted,
the repetitive comments are included
in this preamble only where helpful in
responding to new comments, or
where there are significant variations.
We regret, however, that some of the
repeated comments reflect some mis-
conceptions that have persisted de-
spite frank discussions. Some addition-
al changes have been made in the
amendments as a result of the com-
ments currently received. However,
these are mostly of a clarifying nature
and do not change the substance of
the regulations. For example, several
cross references to related disability
regulations (including those concern-
ing “substantial gainful activity')
have been added and certain complex
sections subdivided to make them
more readily understood.

Because of the volume of comments,
we have not provided individual re-
sponses. The following discussion sorts
the comments into broad categories
and responds to the issues raised.

1. Public Perceptions of the Natlure
and Effect of the Regulations

Issues

Several commenters requested that
the regulations be withdrawn or ex-
tensively modified on the basis that
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“everyone has expressed opposition to
their publication.” Some continued to
suggest that the Social Security Ad-
ministration (SSA) was introducing at
least a “limited” average man concept.
Fears were also expressed that the
regulations will cause a crisis in hear-
ings, appeals and judicial review, lead-
ing to delays of decisions for claim-
ants, and that administrative law
judges (ALJ's) and other decision-
makers will make preconceived deci-
sions. It was further suggested that
additional instructional material will
be needed for Federal and State adju-
dicators, new pamphlets for the public
and more detailed notices of findings
of not disabled at the initial and re-
consideration levels.

Several said that it will become nec-
essary for claimants to be represented
by attorneys, while others believed
that the regulations will encourage
fraud, discourage people from self-im-
provement, and result in more findings
of disabled for minority groups. An-
other writer asked what part of SSA's
disability caseload will be affected by

" the regulations.

Response

The bulk of the public comments on
the regulations have been from two
distinct sources: (1) A coordinated re-
sponse form claimant advocacy groups
who fear that the regulations are in-
tended to “deliberalize” the disability
program at the expense of disabled
persons in order to save trust fund
moneys; and (2) a large response (over
2,500) generated by a syndicated news-
paper column and related articles
which pictured the regulations as a
“liberalization” intended to pay bene-
fits to nondisabled persons and thus
cause the trust funds to go broke.

The two main groups of com-
menters, while both objecting to the
proposed regulations, are on opposite
sides regarding the direction they be-
lieve the disability program will and
should take. Actually, the regulations
as reflective of longstanding policies
are neither intended nor expected to
make the disability program more or
less liberal. They are in accordance
with the Social Security Act and legis-
lative history, and intended only for
the purposes set out in the NPRM.

Contrary to many of the com-
menters’ concerns about “liberaliza-
tion” of the program, the requirement
of the law that a severe medically de-
terminable impairment must be pre-
sent for any finding of disability has
not been changed. In fact, the regula-
tions reemphasize the primary impor-
tance of the individual's impairment.
These concerns arose mainly from
newspaper articles which indicated
that an inability to add and subtract,
advanced age, inability to adjust to
new work or inability to communicate

FEDERAL REGISTER, VOL. 43, NO. 229—TUESDAY, NOVEMBER 28, 1978




55356

in English would replace consideration
of a severe impairment to qualify per-
sons for disability benefits. Since this
information (upon which over 2,500
commenters relied) was faulty, this
preamble does not include discussion
of each of the items erroneously de-
scribed as replacing a severe impair-
ment as the basic requirement for dis-
ability benefits. However, these com-
ments were not ignored. We individ-
ually considered and acknowledged all
of the comments received, sent copies
of the NPRM to those who requested
them, and provided additional infor-
mation in response to mail and tele-
phone inquiries. It is hoped that these
efforts have helped achieve a better
understanding of the regulations.

Regarding ‘“deliberalization” of the
program, some of the continued fears
about an “average man’ approach in
place of individualized adjudication
appear to result from an emphasis on
the tables in Appendix 2 to the exclu-
sion of the rest of the regulations.
These tables cannot be applied, and
should not be read, out of context.
The explanatory material, definitions
and guides in the regulations must
also be considered, and adjudication
must proceed in a sequential manner
as set out in the regulations. In follow-
ing this sequence and considering all
appropriate factors, individualized ad-
Jjudication is assured as in the past.

ALJ’s and other decision makers are
aware that a person’s impairments can
worsen or improve with the passage of
time and that thorough individual
consideration of all applicable factors
is necessary in each claim., Decision
makers are expected to use the regula-
tions as they are published, which will
improve decision making rather than
lead to pre-conceived decisions, or the
disregarding of evidence or other
misuse of the tables in Appendix 2.

As in the past when such major reg-
ulations as those on medical criteria
and substantial gainful activity were
issued, SSA will hold training sessions
and publish instructions for personnel
in the disability program, as well as
issue any appropriate pamphlets or
other materials for the general public
and revise notices as appropriate.

These regulations do not address the
basic medical aspects of disability eval-
uation, the nature and sufficiency of
signs, symptoms and laboratory find-
ings reported; these are at least as
complex as vocational factors and are
the basis of the assessment of the
claimant’s residual functional capacity
which, in turn, provides the setting for
evaluation of age, education and work
experience. This is the same as before.
However, the regulation set out and
defined in a single source the long-
standing guides for evaluating the vo-
cational factors in context with the in-
dividual's residual functional capacity,
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making this material more readily
available in detail to everyone.

Therefore, we do not agree that a
person could not prosecute his or her
own disability claim or would be likely,
because of these regulations, to need
attorney representation more than in
the past. Further, the denial notice at
each adjudicative level clearly informs
the claimant of appeal rights and, if a
claimant expresses interest in having
representation, he or she is told about
the right to be represented; how to ap-
point a representative; what a repre-
sentative may do; and fee regulations.

While in the short run delays in
claim processing could result if the
courts decide to make wholesale re-
mands, this would have to be dealt
with at the appropriate time and the
inconvenience to claimants minimized.
Such possibilities are not unique-to
these regulations and do not obviate
their need. Further, the regulations
have a 90-day delayed effective date to
help prepare for their implementa-
tion.

Previous publications of regulations
setting out disability criteria, such as
the medical listings and the substan-
tial gainful activity (SGA) criteria, did
not result in an increase in fraudulent
statements by claimants or their rep-
resentatives, and it is not anticipated
that these regulations will either. Any
significant increase in misstatements
would result in a review of documenta-
tion policies. With respect to the possi-
bility that the regulations will nurture
of lack of motivation for a person to
become better educated or skilled, it is
emphasized that the presence of ad-
verse vocational factors without a
severe physical or mental impairment
does not warrant a finding of disabled.

The longstanding policies for the ad-
judicative consideration of age, educa-
tion and work experience apply equal-
ly in consideration of all individuals
who are severely impaired. These poli-
cies, which reflect an individualized
adjudicative approach, apply regard-
less of where a severely impaired
persori may live. Otherwise the disabil-
ity program, which is national in
scope, would not treat impaired per-
sons living in different areas, or per-
sons who might move to other areas,
in the same manner. Each claimant
will receive a determination that re-
flects the facts in his or her case. How-
ever, the regulation will help to assure
consistent results for claimants with
similiar factual situations.

We are aware that there have often
been greater concentrations of individ-
uals in particular areas or groups who
may be more poorly educated, unable
to communicate in English or less
skilled, and that such individuals who
are severely impaired may be more
likely to be found disabled. However,
they will not be paid disability bene-

fits on the basis of their residenece or
cultural background, but on the basis
of a severe impairment and the exist-
ence of adverse vocational factors. As
stated in existing policies and as re.
flected in these regulations, disabled
individuals are paid benefits regard.-
less of where they live, from where
they may have come, or how many
other disabled individuals may have g
similar background or residence. Ex-
amples of some areas in which greater
numbers of persons with adverse non-
medical factors have been found in the
past include Puerto Rico, some Indian
reservations, parts of Alaska, Appala-
chia, cities where disadvantaged or
newly arrived groups have congregat-
ed, and other urban and rural areas.
The fact that SSA’s policies have rec-
ognized these realities in the past
would indicate no expected overall
change in allowance/denial rates.

Figures were distributed at the
public meetings which SSA held in
Baltimore (41 FR 51471), Dallas, and
San Francisco (42 FR 8223), about
title II cases processed in Fiscal Year
1976 which show that, on the initial
level, of 948,180 worker claims proc-
essed that year 91,969 individuals were
found not disabled because they could
do other work; while 116,088 were
found disabled because they could not
do other work. This is the type of case
covered in these regulations. The re-
mainder of the cases were decided on
purely m and other bases. Ap-
proximately the same distribution
exists for other years. -

II. Procedures Used in Promulgating
the Regulations

Issues

Two writers stated that additional
public meetings should be held to dis-
cuss the NPRM responses to the issues
raised in public comments. Others
asked for an additional extension of
the public comment period. One com-
menter suggested that lower-ranking
officials have been remiss in not pre-
senting the views opposed to the regu-
lations to the Commissioner of Spcial
Security and the Under Secretary of
HEW, and requested a meeting with
them. Another writer noted that all
questions and comments resulting
from the public meetings and respond-
ed to in the NPRM were from individ-
uals and groups who feared the regu-
lations were more restrictive than past
policies, and inquired if any attempt
had been made to obtain comments
from persons with the opposite view—
that the regulations are more liberal
and will, therefore, result in benefits
being paid to more people than before.

Response

We have tried to obtain as much
public imput over as broad a spectrum
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as possible through publicizing the
regulations and inviting comments. To
this purpose, the public meetings held
in Baltimore, Dallas, and San‘Francis-
co were announced in the FEDERAL
REGISTER and in press releases, invit-
ing everyone to attend and to provide
comments. In addition, public com-
ment periods were provided following
the meetings. Since most of the per-
sons who attended the meetings repre-
sented claimant advocacy groups, the
comments addressed in the NPRM
were largely in response to their con-
cerns.

Publication of the NPRM with at-
tendant publicity represented an addi-
tional effort to expose the proposed
regulations to as much public scrutiny
as possible, and to encourage everyone
to submit any comments they might
wish to make. The extension of the
NPRM comment period for an addi-
tional 30 days to allow more time for
public comments was also announced
in the FEDERAL REGISTER (43 FR 19238)
and in press releases. Further, repre-
sentatives of groups opposed to the
regulations have had access to SSA
documents, and have met with the im-
mediate staffs of both the Commis-
sioner and Under Secretary. All views
expressed during these meetings have
been presented fully and accurately to
top SSA and HEW staff.

Several changes were made in the
NPRM as a result of views expressed
in the public meeting and the written
comments which were received there-
after. In light of more than ordinary
efforts to seek and accommodate
public participation, and since there
have been no significant changes in
the regulations on SSA’s own motion
after the public meetings, there is no
present need for additional publicity,
meetings or extensions of public com-
ment period. We believe that full op-
portunity to comment has been of-
fered, and that the full range of com-
ments on these regulations has now
been received and carefully consid-
ered.

III. SAA’'s Ezxperience, Daia and
Studies Used to Support the Regula-
tions

Issues

One commenter stated that SSA has
misled the public about the regula-
tions being merely an elaboration of
longstanding policy, and that a new
NPRM should be issued with deletions
of any such references. Another com-
menter stated that the regulations
have not been used in the past in any
form which is entitled to any weight
in rulemaking. Some writers suggested
that SSA used references to experi-
ence as a substitute for data, evidence
and careful study; and one requested
an opportunity to cross-examine social
security employees having knowledge

" ual’'s past work. Also,
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of SSA’s adjudicative experience and
data relied upon in the proposed regu-
lations.

In related questions, writers asked
how quality control results were used
in testing the regulations, and what
data support the use of the 15 year
period for consideration of an individ-
some com-
menters repeated statements that sci-
entific pretesting of the regulations
should have been done.

Response

In promulgating these regulations,
the Secretary is exercising statutory
rulemaking authority to put into the
regulations a construction that has ex-
isted for many years. While extensive
background and experience is not re-
quired for such publications, SSA
does, in fact, have considerable agency
expertise developed over many years.
Organizations and professions com-
monly recognize the value of experi-
ence even though it may not always be
presented in statistical form.

Experience with the adjudicative
policies set out and elaborated upon in
the regulations is commonly held
knowledge by thousands of past and
present State and Federal employees
who have worked in the social security
disability program. Further, inspection
of SSA files under the Freedom of In-
formation Act showed the policy
system reflected in the regulations to
not be of recent origin. Accordingly,
we do not believe that cross-examina-
tion of present SSA personnel as to ex-
perience or other subjects is either
necessary or appropriate.

The data used in the evolution of
the policies over the years are largely
in the public domain. While data and
reference materials have been used as
appropriate, it must be borne in mind
that SSA has had to create policy in
several areas of the disability program
that is different, by law, from other
Governmental and private disability
programs.

As stated in the NPRM, the 15-year
period established as a limitation for
considering past work is designated es-
sentially as a safeguard in the interest
of the disability claimant. While the
law speaks only of “previous work,"”
there is obviously some doubt that a
claimant should be denied disability
benefits on the basis that he or she
could still functionally engage in some
particular job held many years in the
past, or because of skills he or she ac-
quired at that time which have not
been used since. The 15-year guide is a
longstanding policy which was adopt-
ed many years ago during the evolu-
tion of the disability policy system,
and has been followed since.

Continued suggestions that the reg-
ulations be pretested apparently re-
sulted from beliefs that the regula-
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tions reflect new policies. While, as
noted in the NPRM, we do not consid-
er pretesting necessary because of ex-
pectations based on long experience,
we plan to monitor the disability pro-
gram to make sure there are no un-
foreseen effects. Quality control find-
ings, which were noted during the evo-
lution of the policy system will be a
part of the monitoring effort.

One organization commissioned a
study of the proposed regulations and
submitted the study report as support-
ing their comments, including the
major criticisms of the regulations
which they and others have advanced.
A thorough study by qualified SSA
professionals revealed that the organi-
zation relied to some extent on faulty
premises in making their comments.
Thus most-of the commissioned study
conclusions were not applicable. The
commissioning organization was pro-
vided directly with SSA’s detailed
analysis and discussion of the conclu-
sions of the study. While the lengthy
professional evaluation could not be
readily included in this preamble, it is
available upon request.

IV. Definition of Impairments as
“Not Severe™

Issues

Several commenters questioned the
use of the term “not severe.” One sug-
gested that the term indicates a
change in the definition of disability,
while another believed it could be seen
as a device to limit entitlement. A
writer stated that, instead of the nega-
tive wording, “A medically determin-
able impairment is not severe if it does
not significantly limit an individual’s
physical or mental capacity to perform
basic work-related functions,” the defi-
nition should be given in the positive
terms, “A severe impairment is one
that significantly limits an individual’s
physical or mental capacity to perform
basic work-related functions.” Another
commenter believed that it would be
simpler to say that an individual can
be found not disabled on medical con-
siderations alone when the impair-
ment does not prevent heavy work.

Still another writer, not questioning
the concept itself, pointed out that in
regulations sections 404.1502(a)/
416.902(a), the phrase *“absent evi-
dence to the contrary” at the end of
the sentence is misplaced and implies
that, where medical considerations
alone justify a finding of no disability,
something other than medical evi-
dence can justify a finding that an in-
dividual is under a disability.

Response

The definition, “A medically deter-
minable impairment is not severe if it
does not significantly limit an individ-
ual’s physical or mental capacity to
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perform basic work-related functions”
is a clarification of the previous regu-
lations terms ‘““a slight neurosis, slight
impairment of sight or hearing, or
other slight abnormality or a combina-
tion of slight abnormalities.” Both
have a negative sense and are related
to the requirement of the law that, for
impairments to be disabling, they
must be “of such severity” as to pre-
vent the claimant from doing previous
work and, considering age, education
and work experience, prevent the indi-
vidual from engaging in any kind of
substantial gainful work which exists
in the national economy. The discus-
sion on pages 9296 and 9297 of the
NPRM shows that there is no inten-
tion to alter the levels of severity for a
finding of disabled or not disabled on
the basis of medical considerations
alone, or on the basis of medical and
vocational considerations. Negative
phrasing of this concept is more useful
in evaluating disability than affirma-
tive terms would be. With respect to
the suggestion that a “not severe” im-
pairment be defined as one that does
not prevent heavy work, it cannot be
adopted because such a definition
would not pertain to loss of mental
function and all other nonexertional
impairments.

We are appreciative of the writer’s
calling our attention to the possible
misconstruction that could occur of
the wording in §§404.1502(a)/
416.902(a), which has been changed to,
“Medical evidence (i.e., signs, symp-
toms, and laboratory findings) alone
can justify a finding that an individual
is not under a disability, or absent evi-
dence to the contrary, that an individ-
ual is under a disability.”

V. Consideration of Medical Factors
before Consideration Is Given to Voca-
tional Factors

Issues

Several commenters stated that
there should be no “gray areas’ of dis-
ability decisions, that people are
either disabled or not disabled, and
that this can be determined on a medi-
cal basis alone, without considering
age, education, and work experience.
One commenter wished to have a defi-
nition of “erratic or irregular” as used
in the preamble response on page 9299
of the NPRM. Another writer stated
that pain should be considered a non-
* exertional impairment along with
mental, sensory and skin impairments.
Somewhat in the same vein, one com-
menter observed that, under case law,
SSA must consider the claimant’s sub-
jective evidence not only of pain but
also of his or her exertional abilities.

One writer was concerned that “evi-
dence of record” as used in regulations
sections 404.1505(a)/416.905(a) not be
construed as preventing the testimony
of witnessess at a hearing. Several
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commenters stated that the regula-
tions are vague about the extent, if
any, of their application to nonexer-
tional impairments. One questioned
whether the definitions of functional
levels take any notice of particular
functions that may be critical to one
range of work but not another. Others
questioned whether Appendix 2 rules
are intended to apply if there are addi-
tional limitations such as in pushing,
p'l;lcllins. gripping, bending, stooping,
ete.

Some commenters suggested that
the regulations result in shifting the
burden of proof from the Secretary to
the claimant where the claimant has
nonexertional impairments. Two writ-
ers believed that since, under title
XVI, the Government will pay for
medical evidence of record as well as
for tests and consultative examina-
tions, regulations sections 416.902 and
416.905 should be cross-referenced and
expanded to include a detailed discus-
sion of medical evidence.

Response

Under provisions of the law, medical
considerations alone are the bases for
determining whether disability exists
for the statutorily blind; widows; wid-
owers; surviving divorced wives; and
children below age 18 under the sup-
plemental security income program.
For other disability applicants and
beneficiaries, the law provides that
age, education and work experience be
considered. Thus, where a decision
cannot be made on medical factors
alone these regulations set forth the
guides and rules to be used to arrive at
a finding of disabled or not disabled
considering age, education and work
experience in conjuction with the per-
son’s residual physical and mental ca-
pacities.

The phrase “the capacity for such
functions only on an erratic or irregu-
lar basis,” on page 9299 of the NPRM,
relates to the heading, “Residual func-
tional capacity, maximum sustained
work capability,” of Tables No. 1, 2,
and 3 in Appendix 2. An erratic or ir-
regular basis refers to a person’s in-
ability to sustain work-related activi-
ties in terms of an ordinary work day
on a continuous day-to-day basis.

In regulations §§ 404.1501(c)/
416.901(c) which are not being amend-
ed at this time a physical or mental
impairment is defined as “an impair-
ment that results from anatomical,
physiological or psychological abnor-
malities which are demonstrable by
medically acceptable clinical and labo-
ratory diagnostic techniques. State-
ments of the applicant, including his
own description of his impairment
(symptoms) are, alone, insufficient to
establish the presence of a physical or
mental impairment.” Signs and labora-
tory findings must be considered to-

gether with symptoms in determining
the nature and extent of an impair-
ment, as explained in previous regula-
tions §§404.1506/416.906, now renum-
bered §§404.1517/416.917. Symptoms
such as pain, fatigue and shortness of
breath enter into evaluation under the
Listing of Impairments in Appendix 1
and are also considered when deter-
mining a claimant’s residual function-
al capacity for use in a medical-voca-
tional decision. Thus, pain and other
symptoms are constituents of an im-
pairment, not impairments by them-
selves, and are given recognition in
Tables No. 1, 2 and 3 in Appendix 2, as
elements of residual functional capac-
ity when the impairment with which
they are associated is one that limits
exertional capability to sedentary,
light or medium work. Guidelines are
also provided for considering limita-
tions within ranges of work, including
any additional limitations imposed by
nonexertional impairments.

“Evidence of record” as used in regu-
lations §§ 404.1505(a)/416.905(a) is not
meant to prevent the testimony of wit-
nesses at a hearing, whether the sub-
ject is the claimant’s symptoms or any
other matter. Such a construction of
intent is precluded by the regulations
on hearings, particularly §§404.927/
416.1441, 404.928/416.1442, 404.929/
416.1443 and 404.934/416.1446.

Many commenters did not appear to
have a clear understanding of SSA's
use of the term “nonexertional impair-
ment.” Nonexertional limitations in-
volve mental, sensory or skin impair-
ments. Emvironmental restrictions
such as the need to avoid moving ma-
chinery and unprotected elevations,
avoid breathing certain fumes or dust,
avoid contact with certain substances,
or avoid extremes of heat or cold, sig-
nificant temperature changes, high
humidity, noise or vibration are also
considered, as well as restrictions in
postural or manipulative abilities. All
limitations which result from medical-
ly determinable impairments are con-
sidered in assessing residual functional
capacity as illustrated by the examples
in § 201.00(h) of Appendix 2.

Where a person has nonexertional
(or additional exertional) limitations,
the ranges of work he or she can per-
form (sedentary to very heavy) are di-
minished by exclusion of the particu-
lar occupations or Kkinds of work
within those ranges that entail use of
the abilities which the person has lost.
In some cases, the exclusion will have
a negligible effect, still leaving a wide
range of work capability within the
functional level; while in others the
range of possible work may become 50
narrowed that the claimant does not
have a meaningful employment oppor-
tunity. Different types of functional
loss may be more critical to some exer-
tional levels than to others; e.g., loss
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of fine dexterity would narrow the
range of sedentary work much more
than it would for light, medium or
heavy work. In the absence of such
other limiting factors, it is presumed
that an individual can also do all lesser
ranges of work.

Nonexertional limitations are dis-
cussed in §§ 404.1505(c),(d)/416.905(c),
(d) and 404.1511(b)/416.911(b) of the
regulations as well as §§ 200.00(d), (e),
(1), (2) and 201.00(h) of Appendix 2.
This particular area does not lend
itself to a great degree of specificity,
and judgments are required as in the
past. For example, a claimant who
would otherwise fully meet Rule
201.29 in Table No. 1 is also allergic to
petroleum derivatives. He or she would
be found not disabled on the basis of
being able to do sedentary occupations
except for those relatively few ones
which require contact with or other
hazardous exposure to petroleum de-
rivatives. However, assuming the exist-
ence of several medically determinable
nonexertional and environmental im-
pairments, or even one critical to the
performance of unskilled sedentary oc-
cupations in general, or a large
number of specific occupations of that
type, the same claimant may be found
disabled.

A person with nonexertional impair-
ments has no different burden of prov-
ing his or her claim than does another
person with only exertional impair-
ments. The burden of proof remains as
established in case law and observed
by SSA. Where the medical evidence
establishes the claimant’s inability to
do vocationally relevant past work, the
Secretary will continue to consider all
the claimant’s work-related physical
and mental limitations, including
those of a nonexertional nature, in de-
termining what the claimant can do
functionally and what occupational
opportunities in the national econo-
my—if any—there are for a person
who can do only what the claimant
can do.

We agree with the writers who sug-
gested that regulations §§ 416.902 and
416.905 should be cross-referred to
each other, as both relate to medical
evidence and the Secretary’s assist-
ance in securing and paying for it. We
have done this, as well as referencing
them to §§416.924 and 416.827, which
also relate to medical evidence under
title XVI. However, expansion and
elaboration upon medical evidentiary
standards is not within the scope of
these regulations.

V1. Age as an Adjudicative Consider-
ation
Issues

Several commenters expressed the
belief that the age criteria of 45, 50,
55, and 60 are arbitrary and rigid
break-off points which will cause dra-

RULES AND REGULATIONS

matic shifts in adjudicative results due
to the passage of a-few days or
months. Having the same view, a
writer stated that, when age has been

critical to the decision of denial, the’

applicant should be notified to reapply
for benefits upon reaching the critical
age. Another commenter wrote that
the use of these age criteria is unjust
to some minority groups because the
life spans of members of some minor-
ities are shorter than the national
average and, thus, these persons would
not have an opportunity to qualify for
disability benefits. In contrast, several
writers believe that age 55 is too
young to be defined as “advanced
age,” since most persons continue to
work after age 55, and there is recent
legislation raising the mandatory re-
tirement age to 70.

Response

The discussion of age on page 9289
of the NPRM refers to the publica-
tions relied upon when policy was
being formulated. As stated there, the
“older worker” is usually considered as
an individual 45 years of age and
older, while age 55 represents a critical
point in the attempts of “older work-
ers” to obtain employment. At age 65,
of course, the “older worker” can qual-
ify for unreduced social security re-
tirement benefits. Between these 10-
year increments, the regulations in-
clude ages 50 and 60 resulting in a 5-
year gradation of age distinctions
which better recognizes progressive
difficulties.

We acknowledge that there are no
conclusive data which relate varying

Specific chronologial ages to specific

physiologially-based vocational limita-
tions for performing jobs; this was a
pioneering effort by SSA due to the
unique nature of its disability pro-
gram. Although ages 45, 50, 55 and 60
may be considered by some as too
sharply defined as points in a progres-
sion of increasing difficulties, the con-
cept of adversity of the aging process
for severely impaired persons ap-
proaching advanced or retirement age
is not arbitrary. On the one hand, age
may not be crucial in a particular case;
on the other hand, where age is criti-
cal to a decision, recognition is taken
of increasing physiological deteriora-
tion in the senses, joints, eye-hand co-
ordination, reflexes, thinking process-
es, ete.,, which diminish a severely im-
paired person's aptitude for new learn-
ing and adaptation to new jobs.

With respect to the possibility of ri-
gidity and dramatic shifts in adjudica-
tive results due to the passage of a few
days or months, we state on page 9289
of the NPRM that ages 45, 50, 55 and
60 are intended as specific indicators
but are not intended to be applied me-
chanically in borderline situations;
this was repeated on page 9300. SSA
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practice over the years, in fact, has
been in agreement with the com-
menter that the passage of a few days
or months before the attainment of a
certain age should not preclude a fa-
vorable disability decision. In response
to comments that the caution in the
preamble should be included in the
regulations, we have modified sections
404.1506/416.906 accordingly.

False expectations of entitlement to
disability benefits could be raised if
SSA were to notify denied applicants
that they should routinely reapply
upon nearing or attaining ages 45, 50,
55 and 60. It must be considered that
future circumstances cannot be exact-
ly forecast. While someone will now
have a severe impairment and a voca-
tional background that, combined with
future attainment of a certain age
would qualify him or her as disabled,
the person may recover medically,
may acquire new education or work
skills, or may actually be engaging in
substantial gainful activity by the
time of attainment of the specified
age. Notices sent to denied applicants
would have to take these factors into
account and, as in the past, advise the
persons that they may be found dis-
abled if they reapply.

We realize that life spans of some in-
dividuals—including members of some
minority groups—are shorter than the
national average. However, unlike re-
tirement programs where benefits
depend upon an individual’s living fo a
particular age, the social security dis-

, ability program is based on the sever-

ity of an individual’s impairment—at
any age. In fact, age is not considered
at all in the bulk of initial allowances
of disability benefits. These cases are
decided on the severity of the impair-
ment alone. Where it is necessary to
consider age, it is one of three addi-
tional factors for consideration and is
never, in itself, determinative of dis-
ability. The severity of an individual’s
impairment remains as the primary
consideration, and must be the prima-
ry reason for the applicant to be
unable to work.

While most persons continue to
work after age 55 and some work until
age 70 or beyond, these persons are
usually unimpaired or not severely im-
paired. Contrary to some writers’
fears, the regulations do not indicate
that persons “fall apart” or are unable
to work at age 55; neither do they sug-
gest age 55 as a retirement age in con-
flict with the recent legislation on
mandatory retirement. As discussed in
the NPRM the use of age 55 relates
only to the social security disability
program and is not intended for use by
other programs cr for retirement
plans.

VII. Education as an Adjudicative
Consideration
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Issues

Some commenters wrote that the
regulations on education are defective
in that they do not more clearly ar-
ticulate the need for the adjudicator
to closely examine asserted grade
levels, and because they believe that
persons with a high school diplomsa
are treated as the equivalent of per-
sons with university degrees. They are
particularly concerned that an educa-
tion received in a school with high
academic standards and excellent re-
sources will not be the equivalent of
one obtained in a marginal school with
inadequate resources; and that grade
placement may not be a true indicator
of grade-level achievement. The same
commenters believe that data show
only a straight-line progression be-
tween education and an ability to
obtain and perform work; therefore,
they suggest that the educational cat-
egories in the regulations are arbi-
trary, unreasonable, and dramatic
critical demarcations.

Another writer was concerned that
an overstated educational background,
possibly due to a claimant’s embarrass-
ment at his or her actual educational
level, could result in that person’s
being erroneously denied disability
benefits. Two other commenters asked
how many months or years could
elapse between completion of a claim-
ant’s education and the date of adjudi-
cation for the education to be consid-
ered as “recently acquired.”

Response

We do not believe that the educa-
tional categories are arbitrary or un-
reasonable. As previously explained on
page 9290 of the NPRM, the cited pub-
lished materials show that increasing
adaptability to changing work condi-
tions and acquisition or more readily
transferable skills occur with in-
creased education. It is important to
observe that Tables No. 1, 2, and 3 in
Appendix 2 do not contain specific
grade levels but have terms ranging
upward from illiterate to high school
graduate or more. Explanatory materi-
al In §§404.1507/416.907 states that
what is meant by a sixth grade level or
less (“marginal education”) is an edu-
cation qualifying a person for no more
than simple, unskilled types of jobs. A
seventh through eleventh grade level
(“limited education”) is qualifying for
some semi-skilled and skilled jobs;
while high school education and above
refers to such a level of competence in
reasoning, arithmetic and language
skills that the person can generally be
expected to work at a semi-skilled
through skilled level of job complex-
ity. There is a correlation between
these levels and the general education-
al development level figures used in
the Dictionary of Occupational Titles
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(DOT) as one of the criteria in classi-
fying occupational complexity.

SSA policy is and has been that as-
serted grade level is determinative
only in the absence of evidence to the
contrary. Demonstrated competences
in work and daily living rather than a
particular number of years of formal
schooling (or no schooling) are the
better adjudicative measure. Accord-
ingly, where a claimant’s file shows
that he or she did not work or func-
tion at the asserted educational level,
the adjudicator continues to be direct-
ed to determine the effective level of
education, which may actually be
higher or lower than stated. While
regulations §§404.1507(a)/416.907(a)
did refer to the kinds of responsibil-
ities assumed when working, daily ac-
tivities, hobbies, the results of testing
and what the individual has done with
his or education in a work context, we
have acted on the commenter’s sugges-
tion to expand the regulations expla-
nation of how to evaluate educational
levels.

It was previously explained on page
9290 of the NPRM that, on the one
hand, the chronically unemployed
tend to be functional illiterates; and,
on the other hand, upon becoming un-
employed or laid off, individuals with
at least a high school education have
better success in finding new employ-
ment. We also observed that better-
educated persons are more likely to be
engaged in sedentary and professional
jobs, are not as likely to apply for
benefits or to be classified as disabled
and, in fact, are not heavily represent-
ed among the disabled. A corollary is
that, while functional illiterates are
unlikely to have transferable work
skills, better-educated persons would
tend to have such skills, and decisions
on their disability claims would often
depend more on past work and ac-
quired skills than on the level of edu-
cation. In these respects, therefore, a
high school graduate and a university
graduate ordinarily have a similar ad-
vantage in being able to learn and do a
new unskilled job, although the uni-
versity graduate may have more trans-
ferable skills to assist in his or her
change to a job which is compatible
with lessened functional capacity.

Judgments must be made in some
areas of disability evaluation, medical
as well as vocational, as they always
have. Because assessments are made of
each appropriate factor for each
claimant, the individual circumstances
cannot always be anticipated with pre-
cision, and specific guides set. “Re-
cently completed education,” as dis-
cussed in §201.00(d) of Appendix 2,
refers to the rare situation where a
claimant of advanced age has recently
completed education which provides a
basis for direct entry into skilled sed-
entary work (this circumstance is

taken into account in Tables No. 2 and
3, as well as in Table No. 1). Here,
there is a requirement of skilled edu-
cational content qualifying a person
immediately to begin a specific skilled
job, as opposed to the competences in
reasoning, communicating and calcu-
lating referred to in regulations
§§ 404.1507/416.907. The immediacy of
the person’s ability to enter a job es-
tablishes that his or her education has
current application. Where such edu-
cation is footnoted in the tables, and a
decision depends on the factor, there
should be very little time lapse.

VIII. Work Experience and Job Ex-
istence as Adjudicative Considerations

Issues

Many commenters expressed their
beliefs that only persons with work ex-
perience who have contributed tax
payments for social security should re-
ceive benefits from the trust funds.
One writer cited the financial and
physical inability of many persons to
move and secure jobs in the continen-
tal United States, and suggested that
the “national economy test” should
not apply to such noncontiguous areas
as Alaska, Hawaii, Puerto Rico, Guam,
American Samoa, the Trust Territory
of the Pacific, and the Virgin Islands.

Two commenters were concerned
about the intention of the words “ma-
jority of jobs within a particular range
of work” on page 9300 of the NPRM.
They observed that Rule 203.00 in Ap-
pendix 2 states that approximately
2,500 separate unskilled sedentary,
light and medium occupations can be
identified as existing in the national
economy. They suggested that this
could mean that the Secretary would
need to show that a not disabled
claimant with the exertional capacity
for medium work could do 1,251 occu-
pations, the majority of 2,500. Another
person wrote that by not identifying
the 2,5000 occupations of which ad-
ministrative notice is taken, and other
occupations, SSA prevents a necessary
assessment of transferability of skills
from taking place.

Some commenters stated that the
regulations are already dated in that
they rely to a large extent on the 1966
(third) edition of the Dictionary of Oc-
cupational Titles rather than the re-
cently published fourth edition. They
requested a detailed analysis of the
new DOT before issuance of the regu-
lations and notice to interested parties
of the results of the evaluation, par-
ticularly if changes in the DOT war-
rant restructuring of the regulations.
Another individual wrote that the reg-
ulations should consider the realities
of the changing economy which pro-
vide an increasingly better chance for
imparied persons to earn a livelihood
as opportunities in the service indus-
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try increase and work is made phys-
ically easier through automation.

One writer questioned whether ad-
ministrative notice of job existence in
the national economy precludes rebut-
tal of decisions based on specific rules
in Appendix 2. Several commenters
questioned the basis for and use of the
guides for determining transferability
of work skills. They requested the
meaning of the term “occupationally
significant work functions,” asked
what other factors are involved, and
wanted to know how an adjudicator
would decide whether there is a trans-
ferability of skills from a dishwasher
to a chemist in view of the fact that
hoth handle glassware in their work.
Other writers stated that the regula-
tions do not clarify the degree to
which Administrative Law Judges
(ALJs) are to determine whether a
claimant’s past work was unskilled,
semiskilled, or skilled, whether skills
can be transferred, and to which occu-
pations the skills can be transferred.

Response

Benefit payments from the disability
trust fund are made only where work-
ers have had sufficient work credits to
insure them for disability protection.
In the event that a person has insuffi-
cient or no work credits, and he or she
applies for and receives disability
benefits under the supplemental se-
curity income program (title XVI),
payments are made from general rev-
enues.

One of the considerations in the
definition of disability in sections
223(dX(2)(A) and 1614(a)(3)X(B) of the
Social Security Act is a claimant's abil-
ity (or inability) to do work “which
exists in the national economy.” Con-
gress intended to have a definition of
disability which could be uniformly
and consistently applied throughout
the Nation without regard to the place
of an individual’s residence. Legislative
intent has also been to have a clear
distinction between inability to do a
job—the disability programs—and in-
ability to gef a job—the unemploy-
ment programs. The law does not
permit exemptions from the “national
economy test” for areas within the
continental United States or for non-
contiguous areas. Where occupations
are named that a claimant can do, the
citations are meant to show that the
individual has a meaningful vocational
opportunity despite the limiting ef-
fects of his or her impairment(s), not
that job vacancies exist or that the
claimant would be hired if he or she
applied for those jobs.

On page 9300 of the preamble to the
NPRM, perhaps the better word would
have been most or bulk since no math-
ematical distinction was intended by
the use of the word “majority.” The
point being made was that within a
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range of work (sedentary, light,
medium, heavy or very heavy) unless
the individual possesses physical capa-
cities equal to the strength require-
ments for most of the jobs in that
range, he or she cannot be classified as
able to do the pertinent range of work.
This has no relationship to the discus-
sion in §203.00 of Appendix 2, or to
the numbers of citations of potential
occupations necessary to sustain a
denial of disability benefits.

It is not necessary and would be far
too cumbersome to provide in these
regulations lists of the thousands of
different occupations at all skill levels
which exist in the national economy.
This information is available in public
libraries, local employment agencies,
etc. The 2,500 sedentary, light and
medium occupations whose existence
is being administratively noticed (iden-
tifiable in “Selected Characteristics of
Occupations (Physical Demands,
Working Conditions, Training Time),
A Supplement to the Dictionary of Oc-
cupational Titles, Third Edition”) are
all unskilled occupations; since no
work skills are attributable to un-
skilled occupations, no skills can be
transferred to or from these occupa-
tions. Where transferability of skills is
an issue, past and potential occupa-
tions other than these relatively
simple ones will be involved. While un-
derstanding of skills and the basis of
transferability can be obtained from
Volume II of the DOT and the lists of
occupations in “Selected Characteris-
tics of Occupations By Worker Traits
and Physical Strength, Supplement 2
to the Dictionary of Occupation
Titles, Third Edition”, this remains a
judgmental drea.

The third edition of the Dictionary
of Occupational Titles will remain the
only one which bears directly on the
SSA disability program until the time
that the fourth edition becomes avail-
able in its entirety. At present, only
the first volume of the fourth edition
has been issued, with a second volume
and a supplement to be published, as
in the past, with the cooperation of
SSA. Because the latest first volume is
different in content and substance, we
cannot do a detailed analysis of the
fourth edition in the immediate
future, and we have not delayed publi-
cation of the vocational factors regula-
tions on that account. While we do not
anticipate any major changes of job
incidence or other occupational data,
if later analyses indicate that any
rules should be restructured, the
public will be notified. If, as the com-
menter suggested, impaired persons
may benefit because of increased op-
portunities in the service industry and
physically easier jobs through automa-
tion, we would need firm evidence of
this. Further, only a significantly in-
creased number of unskilled jobs could
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affect the tables in Appendix 2 in the
manner suggested by the commenter.

As to whether administrative notice
of job existence in the national econo-
my precludes rebuttal of decisions
based on specific rules in Appendix 2,
it must be noted that the regulations
do not take administrative notice of
jobs above the unskilled level. Hence,
the rules pertaining to denial on the
basis of transferable skills would be
subject to rebuttal on that issue. Also
rebuttable, of course, is the accuracy
of the assessment of the claimant’s re-
sidual functional capacity, age educa-
tion, and work experience. As indicat-
ed on page 9301 of the NPRM, the dis-
tinction should be made between adju-
dicative facts, which can be rebutted,
and the adjudicatory rule to be ap-
plied to these facts, which is conclu-
sive. Where any one of the findings of
adjudicative fact does not coincide
with the corresponding criterion of a
rule, the rule does not apply in that
paticular case and, accordingly, does
not direct a conclusion of disabled or
not disabled.

The use of the word “largely” in reg-
ulations §§ 404.1511(e)/416.911(e)
caused several commenters to ask
what factors other than occupational-
ly significant work functions are in-
volved in the transferability of skills,
and why they cannot be articulated.
The work functions are those involv-
ing action or activity: (1) the same or
lesser degree of skills; (2) the same or
similar tools and machines; and (3) the
same or similar raw materials, prod-
ucts, processes or services. In addition
to work functions, the indusiry and
work environment may sometimes be
of importance, since if a person’s skill
is so specialized or acquired in such an
isolated vocational setting that it is
not readily usable in other industries,
jobs and work environments, the per-
son’s vocational outlook may be as lim-
ited as if he or she had no skill. The
regulations have been expanded to in-
clude an additional sentence to cover
this. An adjudicator should immedi-
ately be aware that there is no trans-
ferable skill connection between such
entirely different types of workers as
professional persons engaged in scien-
tific analysis or research and hotel or
restaurant employees primarily using
their hands or machines to clean
kitchen and dining room utensils. A
dishwasher is unskilled, a chemist is
highly skilled, and by those facts
alone the jobs cannot be compared to
each other in terms of transferable
skills.

Where called for in individual cases,
Administrative Law Judges will be ex-
pected to make the ultimate determi-
nations as to the skill levels of a claim-
ant’'s vocationally relevant past jobs
and the relationship of those skills to
potential occupations. However, these
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regulations do not pertain to the con-
duct of title II or title XVI hearings,
which is covered in 20 CFR 404.917
through 404.940, particularly 404.927;
and 20 CFR 416.1425 through
416.1458, particularly 416.1441. The
use of a vocational expert is at the dis-
cretion of the Administrative Law
Judge, and it is anticipated that some
issues on hearing may continue to re-
quire the services of vocational ex-
perts.

Summation

In essence, the regulations and Ap-
pendix 2 identify and define the indi-
vidual medical-vocational factors
which Congress intended to be consid-
ered in appropriate cases and illus-
trate the relative weights to be as-
cribed to each factor in conjunction
with all of the other variables in deter-
mining an individual’s ability or inabil-
ity to perform substantial gainful ac-
tivity. Appendix 2 sets forth these in-
teractions in the form of individual
profiles demonstrating the changing
adjudicative weights to be accorded
each factor in relation to the others.
The conclusion of disabled or not dis-
abled shown in a rule reflects whether
or not a severely impaired individual
with that particular combination of in-
dividual characteristics is able to
engage in substantial gainful activity.
The conclusion in the individual case
is based on a medical-vocational deter-
mination of capacity for the perform-
ance of ranges of work, rather than
singular or isolated occupations and,
therefore, inherently considers the
performance of a significant number
of jobs that exist in the national econ-
omy.

The publication of Appendix 2 is not
intended to direct the adjudication of
social security disability claims on the
basis of an ‘“average man’ approach.
Rather, the rules make the process of
determining the ability to engage in
subtantial gainful activity (work) more
uniform and definitive while preserv-
ing the individuality of the determina-
tion. The standards for evaluation in-
cluded in Appendix 2 are rules where-
by each case is evaluated. They do not
detract from the requirement that the
determination of facts in every case be
on an individual basis. To the con-
trary, the rules require that individ-
ualized findings of fact be made with
respect to each individual's age, educa-
tion, work experience, and physical
and mental limitations, and that all
factors resulting from those findings
of fact coincide with the criteria of a
particular rule in order for that rule to
direct a conclusion of disabled or not
disabled in the individual case. Thus,
the rules require that each individual’s
age, education, work experience, and
physical and mental limitations per-
sonal to him or her, be taken thor-
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ough account of before the rules are |
applied to the facts in the case. The |
rules need to be as definitive as possi-
ble so that the claims of all individuals
similarly situated are handled in a fair
and consistent manner and to assure
that determinations made by one set
of adjudicators on the basis of the
same facts will be handled the same
way by another group of adjudicators,
wherever in the country they are lo-
cated. The necessity for each determi-
nation to be an individual one does not
eliminate the need for consistency and
uniformity in determinations. The
way that is achieved administratively
is by the regulations and the Appendi-
ces (1 and 2).

With respect to those claims not cov-
ered within the specific parameters of
a rule in Appendix 1 or 2, a determina-
tion will have to be made on the basis
of the discussions and definitions in
the main body of the regulations,
taking appropriate account of the
rules in Appendix 2.

The rules stated herein represent a
consolidation and elaboration of long-
standing medical-vocational evaluation
policies, which heretofore have been
reflected in fragmented guides not
readily available in the same format at
all levels of adjudication. The regula-
tions and Appendix 2 take appropriate
account of the Social Security Admin-
istration’s extensive experience to date
in administering disability programs.
Appendix 2 will help insure individual
consideration of all appropriate fac-
tors in each case, while providing
meaningful rules for soundness, con-
sistency and equity of disability adju-
dications.

The amendments will become effec-
tive February 26, 1979.

(Secs. 205, 223, 1102, 1614, and 1631, of the
Social Security Act, as amended; 53 Stat.
1368, as amended; 70 stat. 815, as amended;
49 Stat. 647, as amended, 86 Stat. 1471, 86
Stat. 1475; 42 U.S.C. 405, 423, 1302, 1382c,
1383.)

(Catalog of Federal Domestic Assistance
Program No. 13.802, Disability Insurance;
No. 13.807, Supplemental Security Income
Program.)

Dated: September 25, 1978.
DoN WORTMAN,

Acting Commissioner
of Social Security.

Approved: November 11, 1978,

HALE CHAMPION,
Acting Secretary of Health,
Education, and Welfare.

Part 404 and Part 416 of Chapter III
of Title 20 of the Code of Federal Reg-
ulations are amended as follows:

1. Section 404.1502 is revised to read
as follows:

§ 404.1502 Evaluation of disability in gen.
eral.

The provisions of §§404.1502
through 404.1513 apply to cases in.

-volving disability insurance benefits

(except statutory blindness) under sec.
tion 223 of the Act, child’s insurance
benefits based on disability under sec-
tion 202(d) of the Act, and a period of
disability under section 216(1)(1)X(A) of
the Act. In general, the individual has
the burden of proving that he or she is
disabled and of raising every issue
with respect to his or her alleged dis-
ability. Whether an impairment in a
particular case constitutes a disability
is determined from all the -pertinent
facts of that case. The determination
of disability may be based on medical
considerations alone, or on medical
considerations and vocational factors
as folows:

(a) Disability determinations on the
basis of medical considerations alone.
Medical evidence (i.e., signs, symptoms
and laboratory findings) alone can jus-
tify a finding that an individual is not
under a disability, or absent evidence
to the contrary that an individual is
under a disability.

(b) Disability determinations in
which vocational factors must be con-
sidered along with the medical cvi-
dence. In those cases where a finding
of disabled or not disabled cannot be
made based on medical evidence alone,
other evidence is required. This other

_evidence may include information

about:

(1) The individual's residual func-
tional capacity;

(2) The individual’s age, education,
and work experience; and

(3) The kinds of substantial gainful
activity (work) which exist in signifi-
cant numbers in the national economy
for someone who can do only what the
individual can do.

(c) Disability determinations in
which vocational factors are extremely
adverse. Where an individual with 2
marginal education and long work ex-
perience (e.g., 35 to 40 years or more)
limited to the performance of arduous
unskilled physical labor is not working
and is no longer able to perform such
labor because of a significant impair-
ment or impairments, such an individ-
ual may be found to be under a dis-
ability.

§§ 404.1503 through 404.1507 [Redesignal-
ed as § 404.1514 through 404.1518]

2. Sections 404.1503 through
404.1507 are redesignated as
§§ 404.1514 through 404.1518 respec
tively.

3. New §§404.1503 through 404.1513
are added to read as follows:
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§404.1503 Considerations in the sequen-
tial evaluation of disability.

(a) General. In the determination of
whether or not an impairment in a
particular case constitutes a disability
as defined in § 404.1501, consideration
is given to all the pertinent facts of
that case. If the individual is engaging
in substantial gainful activity, a deter-
mination that he or she is not disabled
shall be made. In all other cases, pri-
mary consideration is given to the
physical or mental impairment(s),
which must be severe. The
impairment(s) must also meet the du-
ration requirement before disability
can be found to exist. However, in de-
termining whether an individual is dis-
abled, a sequential evaluation process
shall be followed, whereby current
work activity, severity of the
impairment(s), and vocational factors
are assessed in that order. The follow-
ing evaluation steps shall be followed
in the sequence shown, but when a de-
termination that an individual is or is
not disabled can be made at any step,
evaluation under a subsequent step
shall be unnecessary.

(b) Is the individual currently engag-
ing in substantial gainful activity?
Where an individual is actually engag-
ing in substantial gainful activity, a
finding shall be made that the individ-
ual is not under a disability without
consideration of either medjcal or vo-
cational factors. (See §§404.1532,
404.1533, 404.1534)

(c) Does the individual have any
severe impairment? Where an individ-
ual does not have any impairment(s)
which significantly limits his or her
physical or mental capacity to perform
basic work-related functions, a finding
shall be made that he or she does not
have a severe impairment and there-
fere is not under a disability without
consideration of the vocational fac-
tors.

(d) Does the individual have any
impairment(s) which meets or equals
those listed in Appendix 1? Where an
individual’s impairment(s) meets the
duration requirement and is either
listed in Appendix 1 or is determined
to be medically the equivalent of a
listed impairment, a finding of disabil-
ity shall be made without considera-
tion of the vocational factors.

(e) Does the individual have any
impairment(s) which prevents past rel-
evant work? Where a finding of dis-
ability or no disability cannot be made
based on current work activity or on
medical considerations alone, and the
individual has a severe impairment(s),
his or her residual functional capacity
and the physical and mental demands
of his or her past relevant work shall
be evaluated. If the impairment(s)
does not prevent the individual from
meeting the physical and mental de-
mands of past relevant work, including
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arduous unskilled physical labor, dis-
ability shall be found not to exist.

) Does the individual’s
impairment(s) prevent other work? If
an individual cannot perform any past
relevant work because of a severe
impairment(s), but the individual’s re-
maining physical and mental capaci-
ties are consistent with his or her
meeting the physical and mental de-
mands of a significant number of jobs
(in one or more occupations) in the na-
tional economy, and the individual has
the vocational capabilities (consider-
ing age, education, and past work ex-
perience) to make an adjustment to
work different from that which he or
she has performed in the past, it shall
be determined that the individual is
not under a disability. However, if an
individual's physical and mental capa-
cities in conjunction with his or her
vocational .capabilities (considering
age, education, and past work experi-
ence) do not permit the individual to
adjust to work different from that
which he or she has performed in the
past, it shall be defermined that the
individual is under a disability.

§ 404.1504 Determining whether disability
exists—medical and other consider-
ations.

(a) Medical considerations—(1)
Finding individual not disabled. Medi-
cal considerations alone can justify a
finding that an individual is not under
a disability where the medically deter-
minable impairment is not severe. A
medically determinable impairment is
not severe if it does not significantly
limit an individual’s physical or
mental capacity to perform basic
work-related functions.

(2) Finding individual disabled.
Medical considerations alone (includ-
ing the physiological and psychologi-
cal manifestations of aging) can justi-
fy a finding that an individual is under
a disability, absent evidence to the
contrary. Medical considerations
which justify a finding that an individ-
ual is under a disability are those that
bring an individual’s impairment(s)
under the listing in Appendix 1 of this
subpart or which justify a determina-
tion by the Secretary that the
impairment(s) is the medical equiva-
lent of an impairment listed in Appen-
dix 1 of this subpart.

(b) Relevant work. Any medically de-
terminable impairment(s) may justify
a finding that an individual is under a
disability if the impairment(s) is
severe and prevents an individual from
engaging in substantial gainful activi-
ty. In determining whether
impairment(s) not listed in Appendix 1
of this subpart (nor found to be the
equivalent of an impairment listed in
Appendix 1) meet this test, additional
considerations are evaluated. These in-
clude determining whether an individ-
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ual can qualify because he or she has
only performed arduous unskilled
work for a long period of time or, if
not, whether he or she can perform
vocationally relevant past work.

(c) Vocational Factors. In those
cases in which an individual is found
unable to perform vocationally rele-
vant past work, age, education, and
work experience must then be consid-
ered in addition to the functional limi-
tations imposed by the individual's
physical or mental impairment(s).

§ 404.1505 Residual functional capacity.

(a) General. Physical or mental
impairment(s) may impose functional
limitations on an individual's ability to
engage in substantial gainful activity.
The Kkind and severity of the
impairment(s) determine the individ-
ual’s work limitations and residual
functional capacity. The manner in
which the impairment(s) affects the
individual’s ability to perform work-re-
lated physical and mental activities,
and the kind and extent of function
the individual retains, are assessed in
determining the individual’s residual
functional capacity. Where multiple
impairments are involved, the assess-
ment of residual functional capacity
reflects the totality of restrictions re-
sulting from all impairments. Assess-
ments of residual functional capacity
may be based solely on medical evi-
dence where such evidence includes
sufficient findings (e.g. signs, symp-
toms and laboratory findings) to
permit and support the necessary
judgments where relevant, with re-
spect to the individual’'s physical,
mental, and sensory capabilities.
Where all reasonably obtainable rele-
vant medical findings alone are not
sufficient for an adequate assessment
of residual functional capacity, addi-
tional factors may be considered. Such
additional factors as the individual's
description of the impairment, record-
ed observations of the individual, and
any other evidence of record may be
considered in conjunction with the
medical findings.

(b) Physical capacities. Assessment
of physical capacities (e.g., strength
and exertional capabilities) includes
an evaluation of the individual and in-
dicates the individual’s maximal resid-
ual functional capacity for sustained
activity on a regular basis. The assess-
ment also includes the evaluation of
the individual’s ability to perform sig-
nificant physical functions such as
walking, standing, lifting, carrying,
pushing or pulling. The assessment in-
cludes the evaluation of other physical
traits and sensory characteristics such
as reaching, handling, seeing, hearing,
and speaking, insofar as limited capac-
ity to perform these functions may
also affect the individual’s capacity for
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work for which the individual would
otherwise be qualified.

(c) Mental impairments. The assess-
ment of impairments because of
mental disorders includes a considera-
tion of such factors as the capacity to
understand, to carry out and remem-
ber instructions, and to respond appro-
priately to supervision, co-workers and
customary work pressures in a routine
work setting.

(d) Non-exertional limitations. Any
medically determinable impairment(s)
resulting in non-exertional limitations
(such as certain mental, sensory, or
skin impairments) must be considered
in terms of the limitations resulting
from the impairment. When an indi-
vidual has a non-exertional impair-
ment in addition to an exertional
impairment(s), the residual functional
capacity must be assessed in terms of
the degree of any additional narrow-
ing of the individual’s work-related ca-
pabilities.

(e)y»When assessment is required. An
assessment of residual functional ca-
pacity is required only with respect to
those specific physical or mental capa-
cities that are in doubt by reason of
the individual's allegations or the evi-
dence adduced. Where such doubt
does not exist with respect to particu-
lar physical or mental capacities, the
individual is considered to have no re-
strictions with respect to those capaci-
ties.

(f) Relationship of residual function-
al capacity to ability to do work.
Where the residual functional capac-
ity so determined is sufficient to
enable the individual to do his or her
previous work (i.e., usual work or
other vocationally relevant past work),
a determination is made that the indi-
vidual is not under a disability, Where
the residual functional capacity so de-
termined is not sufficient to enable
the individual to do his or her previ-
ous work, it must be determined what
work, if any, the individual can do,
taking into consideration the individ-
ual’s residual functional capacity, age,
education, and work experience and
whether work that the individual can
do exists in significant numbers in the
national economy.

§404.1506 Age as a vocational factor.

(a) General. The term “age” refers
to chronological age and the extent to
which it affects the individual’s capa-
bility to engage in work in competition
with others. However, the factor of
age in itself is not determinative of
disability; the residual functional ca-
pacity and the education and work ex-
perience of the individual must also be
considered. An individual who is un-
employed because of age cannot be
found incapable of engaging in sub-
stantial gainful activity when the indi-
vidual’s impairment and other voca-
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tional considerations, e.g., education
and work experience, would enable the
individual to perform a significant
number of jobs which exist in the na-
tional economy. The considerations
given to age are appropriately reflect-
ed in Appendix 2, but are not to be ap-
plied mechanically in borderline situa-
tions.

(b) Younger individual. In the case
of a younger individual (under age 50),
age in itself is ordinarily not consid-
ered to affect significantly the individ-
ual's ability to adapt to a new work sit-
uation.

(¢) Individual approaching ad-
vanced age. For the individual not of
advanced age but who is closely ap-
proaching advanced age (age 50-54),
the factor of age, in combination with
a severe impairment and limited voca-
tional background may substantially
affect the individual’s adaptability to
a significant number of jobs in a com-
petitive work environment.

(d) Individual of advanced age. “Ad-
vanced’” age (age 55 or over) repre-
sents the point where age significantly
affects the ability to engage in sub-
stantial work. Where a severely im-
paired individual is of advanced age,
such ability may be adversely affected
except where the individual has skills
that are readily transferable to jobs
which exist in significant numbers in
the national economy. Those individ-
uals of advanced age who are aged 60-
64 are further described as closely ap-
proaching retirement age.

§404.1507 Education
factor.

(a) General. The term “education” is
primarily used in the sense of formal
schooling or other training which con-
tributes to the individual's ability to
meet vocational requirements, e.g.,
reasoning ability, communication
skills, and arithmetical ability. Lack of
formal schooling is not necessarily
proof that the individual is uneducat-
ed or lacks such capacities. For indi-
viduals with past work experience, the
kinds of responsibilities assumed when
working may indicate the existence of
such intellectual capacities although
their formal education is limited.
Other evidence of such capacities, for
individuals with or without past work
experience, may consist of daily activi-
ties, hobbies, or the results of testing.
The significance of an individual’s
educational background may be mate-
rially affected by the time lapse be-
tween the completion of the individ-
ual’s formal education and the onset
of physical or mental impairment(s)
and by what the individual has done
with his or her education in a work
context. Formal education that was
completed many years prior to onset
of impairment or unused skills and
knowledge that were a part of such

as a vocational

formal education may no longer be
useful or meaningful in terms of the
individual’s ability to work. Thus, the
numerical grade level of educationa]
attainment may not be representative
of an individual’s present educationa]
competences which could be higher or
lower. However, in the absence of evi-
dence to the contrary, the numerica]
grade level will be used. The term
“education” also indicates whether an
individual has the ability to communi-
cate in English, since that ability is
often acquired or enhanced through
educational exposure. In evaluating
the educational level of an individual,
the following classifications are used:

(b) Mliteracy. Illiteracy refers to the

_inability to read or write. An individu-
al who is able to sign his or her name,
but cannot read or write a simple com-
munication (e.g., instructions, inven-
tory lists), is considered illiterate. Gen-
erally, an illiterate individual has had
little or no formal schooling.

(c) Marginal education. Marginal
education refers to competence in rea-
soning, arithmetic, and language skills
which are required for the perform-
ance of simple, unskilled types of jobs.
Absent evidence to the contrary,
-formal schooling at a grade level of
sixth grade or less is considered a mar-
ginal education,

(d) Limited education. Limited edu-
cation refers to competence in reason-
ing, arithmetic, and language skills
which, although more than that
which is generally required to carry
out the duties of unskilled work, does
not provide the individual with the
educational qualifications necessary to
perform the majority of more complex
job duties involved in semi-skilled or
skilled jobs. Absent evidence to the
contrary, a seventh grade through the
eleventh grade level of formal educa-
tion is considered a limited education.

(e) High school education and above.
High school education and above
refers to competence in reasoning,
arithmetic, and language skills ac-
quired through formal schooling at =
level of grade twelve or above. Absent
evidence to the contrary, these educa-
tional capacities qualify an individual
for work at a semi-skilled through =
skilled level of job complexity.

(f) Inability to communicate in Eng-
lish. Ability to communicate in Eng-
lish is often acquired or enhanced
through educational exposure, and
this may be considered an educational
factor. Where there is inability to
communicate in English, the dominant
language of the national economy,
this may be considered a vocational
handicap because it often narrows an
individual’s vocational scope. For ex-
ample, the inability to communicate in
English may preclude an individual
from performing jobs which require
conversing with peers and supervisors
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in English, or reading instructions,
signs, forms, ete., which are printed in
English. However, the inability to
communicate in English in no sense
implies that an individual lacks formal
schooling or intelligence. A person
unable to communicate in English
may have a vocational handicap which
must be considered in assessing what
work, if any, the individual can do.
The particular non-English language
in which an individual may be fluent
is generally immaterial. ¢

§404.1508 Work experience as a vocation-
al factor.

The term “work experience’” means
skills and abilities acquired through
work previously performed by the in-
dividual which indicates the type of
work the individual may be expected
to perform. Work for which the indi-
vidual has demonstrated a capability is
the best indicator of the kind of work
that the individual can be expected to
do. Such work experience has current
vocational relevance where the re-
cency of the work and the skills ac-
quired demonstrate the individual’s
ability to perform work which exists in
the national economy. Work per-
formed 15 years or more prior to the
point at which the claim is being con-
sidered for adjudication (or when the
earnings requirement was last met) is
ordinarily not considered vocationally
relevant. In our economic system, a
gradual transition occurs in the job
functions of most jobs so that by the
time 15 years have elapsed, it is no
longer realistic to assume that skills
and abilities acquired in a job per-
formed more than 15 years ago contin-
ue to be relevant. The 15-year guide is
essentially intended to insure that cur-
rent vocational relevance is not imput-
ed to remote work experience which
could not reasonably be expected to
enhance an individual’'s vocational
prospect as of the point of adjudica-
tion. An individual who has no prior
work experience or has worked only
sporadically or for brief periods of
time during the 15-year period may be
considered to have no relevant work
experience. Any skills acquired
through work experience are vocation-
al assets unless they are not transfer-
able to other skilled or semi-skilled
work within the individual’s current
capacities. When acquired skills are
not transferable, the individual is con-
sidered capable of only unskilled work.
However, an individual need not have
work experience to qualify for un-
skilled work which requires little or no
judgment in the performance of
simple duties which can be learned in
a short period of time,
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§404.1509 Work which exists in the na-
tional economy.

(a) General. Work is considered to
exist in the national economy when it
exists in significant numbers either in
the region where the individual lives
or in several other regions of the coun-
try, regardless of whether such work
exists in the immediate area in which
the individual lives, or whether a spe-
cific job vacancy exists for the individ-
ual; or whether the individual would
be hired if the individual applied for
work. A finding that work exists in the
national economy is made when there
is a significant number of jobs (in one
or more occupations) having typical
requirements which do not exceed the
individual's physical or mental capaci-
ties and vocational qualifications. Iso-
lated jobs of a type that exist only in
very limited number or in relatively
few geographic locations outside of
the region where the individual resides
are not considered to be “work which
exists in the national economy" for
purposes of determining whether an
individual is under a disability; an in-
dividual is not denied benefits on the
basis of the existence of such jobs. If
work that the individual can do does
not exist in the national economy, dis-
ability shall be determined to exist. If
such work does exist in the national
economy, disability shall be deter-
mined not to exist.

(b) Inability of individual to obiain
work. If an individual’s residual func-
tional ecapacity and vocational capa-
bilities are consistent with the per-
formance of work which exists in the
national economy but the individual
remains unemployed because the indi-
vidual is unsuccessful in obtaining
sueh work or because such work does
not exist in the individual's local area;
or because of the hiring practices of
employers, technological changes in
the industry in which the individual
has worked, or cyclical economic con-
ditions; or because there are no job
openings for the individual or the indi-
vidual would not actually be hired to
do work the individual could otherwise
perform, the individual is considered
not to be under a disability as defined
in §404.1501.

(c) Administrative notice of job data.
In the determination of whether jobs,
as classified by their exertional and
skill requirements, exist in significant
numbers either in the region or the
national economy, administrative
notice shall be taken of reliable job in-
formation available from various gov-
ernmental and other publications; e.g.,
“Dictionary of Occupational Titles,”
published by the Department of
Labor; “County Business Patterns”,
published by the Bureau of the
Census; “Census Reports”, also pub-
lished by the Bureau of the Census;
occupational analyses prepared for the
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Social Security Administration by var-
jous State employment agencies; and
the “Occupational Outlook Hand-
book”, published by the Bureau of
Labor Statistics.

§ 404.1510 Exertional requirements.

(a) General. For the purpose of de-
termining exertional requirements of
work in the national economy, jobs are
classified as “sedentary,” “light,”
“medium,” “heavy,” and “very heavy.”
Such terms have the same meaning as
they have in the “Dictionary of Occu-
pational Tities”, published by the De-
partment of Labor, and when used in
making  disability determinations
under this subpart are defined as fol-
lows:

(b) Sedentary work. Sedentary work
entails lifting 10 pounds maximum
and occasionally lifting or carrying
such articles as dockets (e.g., files),
ledgers, and small tools. Although a
sedentary job is defined as one which
involves sitting, a certain amount of
walking and standing is often neces-
sary in carrying out job duties. Jobs
are sedentary if walking and standing
are required occasionally and other
sedentary criteria are met.

(¢) Light work, Light work entails
lifting 20 pounds maximum with fre-
quent lifting or carrying of objects
weighing up to 10 pounds. Even
though the weight lifted may be only
a negligible amount, a job is in this
category when it requires walking or
standing to a significant degree, or
when it involves sitting most of the
time with a degree of pushing and
pulling of arm or leg controls. To be
considered capable of performing a
full or wide range of light work, an in-
dividual must be capable of perform-
ing substantially all of the foregoing
activities. The functional capacity to
perform light work includes the fune-
tional capacity to perform sedentary
work. .

(d) Medium work. Medium work en-
tails lifting 50 pounds maximum with
frequent lifting or carrying of objects
weighing up to 25 pounds. The func-
tional capacity to perform medium
work includes the functional capacity
to perform sedentary work and light
work as well.

(e) Heavy work. Heavy work entalils
lifting 100 pounds maximum with fre-
quent lifting or carrying of objects
weighing up to 50 pounds. The func-
tional capacity to perform heavy work
includes the functional capacity to
perform work at all of the lesser func-
tional levels.

(f) Very heavy work. Very heavy
work entails lifting objects in excess of
100 pounds with frequent lifting or
carrying of ocbjects weighing 50 pounds
or more. The functional capacity to
perform very heavy work includes the
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functional capacity to perform work at
all of the lesser functional levels.

§404.1511 Skill requirements.

(a) General. For purposes of assess-
ing the skills reflected by an individ-
ual’'s work experience, and of deter-
mining the existence in the national
economy of work the individual is
competent to do, occupations are clas-
gified as unskilled, semi-gkilled, and
skilled. When used in making disabil-
ity determinations under this subpart,
these terms are used in the following
sense:

(b) Unskilled work. Unskilled work
denotes work which requires little or
no judgment in the performance of
simple duties that can be learned on
the job in a short period of time. Con-
siderable strength may or may not be
required. As an example, where the
primary work function of occupations
consists of handling, feeding and off-
bearing (i.e., placing or removing ma-
terials from machines which are auto-
matic or operated by others), or ma-
chine tending, and average successful
job performance can ordinarily be
achieved within 30 days, such occupa-
tions are considered unskilled. Other
types of jobs requiring little specific
vocational preparation and little judg-
ment are likewise unskilled. No ac-
quired work skills can be attributed to
individuals who have performed only
unskilled work.

(c) Semi-skilled work. Semi-skilled
work denotes work in which some
skills are involved but the more com-
plex work functions are not required.
Semi-skilled jobs may require alert-
ness and close attention to watching
machine processes; or inspecting, test-
ing or otherwise detecting irregulari-
ties; or tending or guarding equip-
ment, property, materials, or persons
against loss, damage or injury; or
other types of activities involving work
functions of similar complexity. A job
may be classified as semi-skilled where
coordination and dexterity are neces-
sary as in the use of the hands or feet
for the rapid performance of repet-
itive tasks.

(d) Skilled work. Skilled work re-
quires qualifications in which the in-
dependent judgment of the individual
determines the machine and manual
operations to be performed in obtain-
ing the proper form, quality, or quan-
tity of material to be produced. The
individual may be required to lay out
work, to estimate quality, suitability
and needed quantities of materials, to
make precise measurements, to read
blueprints or other specifications, or
to make necessary computations or
mechanical adjustments to control or
regulate processes. Other skilled jobs
may require dealing with personnel,
data, or abstract ideas at a high level
of complexity.
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(e) Transferable work skills. An indi-
vidual is considered to have transfer-
able skills when the skilled or semi-
skilled work functions which he or she
has demonstrated in his or her past
work can be applied to meet the re-
quirements of skilled or semi-skilied
work functions of other jobs or kinds
of work. Transferability depends
largely on the similarity of occupa-
tionally significant work functions
among jobs. Transferability is most
probable and meaningful among jobs
in which the same or a lesser degree of
skill is required; and the same or simi-
lar tools and machines are used; and
the same are similar raw materials,
products, processes, or services are in-
volved. There are degrees of transfera-
bility ranging from a close approxima-
tion of work functions involving all
three factors to only remote and inci-
dental similarities among jobs. A com-
plete similarity of all three factors is
not necessary to warrant the inference
of transferability. Where an individ-
ual’s work skills are so specialized or
have been acquired in such a limited
vocational setting that they are not
readily usable in other industries, jobs
and work environments, they are not
transferable and the individual may be
considered as if he or she is unskilled.
(Also, see Appendix 2, §201.00(e), (1),
and § 202.00(e), (£).)

§404.1512 Effect of performance of ardu-
ous unskilled physical labor.

Where an individual with a marginal
education and long work experience
(e.g., 35 to 40 years or more) limited to
the performance of arduous unskilled
physical labor is not working and is no
longer able to perform such labor be-
cause of a significant impairment or
impairments and, considering his or
her age, education, and vocational
background is unable to engage in
lighter work, such individual may be
found to be under a disability. On the
other hand, a different conclusion
may be reached where it is found that
such individual is working or has
worked despite his or her impairment
or impairments (except where such
work is sporadic or is medically con-
traindicated) depending upon all the
facts in the case. In addition, an indi-
vidual who was doing heavy physical
work at the time he or she suffered
such impairment might not be consid-
ered unable to engage in any substan-
tial gainful activity if the evidence
shows that he or she has the training
or past work experience which gquali-
fies him or her for substantial gainful
work in another occupation consistent
with his or her impairment, either on
a full-time or a reasonable regular
part-time basis.

Example. B, a 60-year old miner,
with a fourth grade education, after a
life-long history of arduous physical

labor alleged that he was under a dis-
ability because of arthritis of the
spine, hips, and knees and other im-
pairments. Medical evidence shows a
combination of impairments and es-
tablishes that these impairments pre-
vent B from performing his usual
work or any other type of arduous
physical labor. His vocational back-
ground does not disclose either
through performance or by similarly
persuasive evidence that he has skills
or capabilities needed to do lighter
work which would be readily transfer-
rable to another work environment.
Under these circumstances, B may be
found to be under a disability.

§404.1513 Listing of medical-vocational
guidelines in Appendix 2.

In light of information that is avail-
able about jobs (classified by their ex-
ertional and skill requirements) that
exist in the national economy, Appen-
dix 2 sets forth rules reflecting the
major functional and vocational pat-
terns which are encountered in cases
which do not fall within the criteria of
§404.1504(a) and (b) or §404.1512,
where an individual is not engaging in
substantial gainful activity and is pre-
vented by a medically determinable
impairment from performing his or
her vocationally relevant past work.
The Appendix 2 rules do not encom-
pass all possible variations of factors
and, as explained in § 200.00 of Appen-
dix 2, are not applicable in any case
where any one of the findings of fact
made with respeet to the individual's
vocational factors and residual func-
tional capacity does not coincide with
the corresponding criterion of a rule.
In such instances, full consideration
must be given to all relevant facts in
accordance with the definitions and
discussions of each factor in
§§404.1505-404.1511. However, when
the findings of fact made as to all fac-
tors coincide with the criteria of a
rule, that rule directs a factual conclu-
sion of disabled or not disabled.

Appendix (Listing of Impairments) [Redes-
ignated as Appendix 1]

4, Subpart P of part 404 is further
amended by designating the Appendix
(Listing of Impairments), appearing at
the end, as Appendix 1, and by adding
a new Appendix 2, to read as follows:

APPENDIX 2—MEDICAL—VOCATIONAL
GUIDELINES

Sec.

200.00 Introduction.

201.00 Maximum sustained work capability
limited to sedentary work as a result of
severe medically determinable impair-
ment(s).

202.00 Maximum sustaiffed work capability
limited to light work as & result of
severe medically determinable impair
ment(s). p

203.00 Maximum sustained work capabllity
limited to medium work as a result of
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severe medically determinable impair-
ment(s).

204.00 Maximum sustained work capability
limited to heavy work (or very heavy
work) as a result of severe medically de-
terminable impairment(s).

200.00 Introduction. (a) The following
rules reflect the major functional and voca-
tional patterns which are encountered in
cases which do not fall within the criteria of
§404.1504 (8) and (b) or § 404.1512, where an
individual with a severe medically determin-
able physical or mental impairment(s) is not
engaging in substantial gainful activity and
the individual’s impairment(s) prevents the
performance of his or her vocationally rele-
vant past work. They also reflect the analy-
sis of the various vocational factors (l.e.,
age, education, and work experience) in
combination with the individual’s residual
functional capacity (used to determine his
or her maximum sustained work capability
for sedentary, light, medium, heavy, or very
heavy work) in evaluating the individual's
ability to engage in substantial gainful ac-
tivity in other than his or her vocationally
relevant past work. Where the findings of
fact made with respect to a particular indi-
vidual’'s vocational factors and residual
functional capacity coincide with all of the
criteria of & particular rule, the rule directs
& conclusion as to whether the individual is
or is not disabled. However, each of these
findings of fact is subject to rebuttal and
the individual may present evidence to
refute such findings. Where any one of the
findings of fact does not coincide with the
corresponding criterion of a rule, the rule
does not apply in that particular case and,
accordingly, does not direct a conclusion of
disabled or not disabled. In any instance
where a rule does not apply, full considera-
tion must be given to all of the relevant
facts of the case in accordance with the
definitions and discussions of each factor in
§§ 404.1505-404.1511,

(b) The existence of jobs in the national
economy is refiected in the ‘“Decisions”
shown in the rules; i.e,, in promulgating the
rules, administrative notice has been taken
of the numbers of unskilled jobs that exist
throughout the national economy at the
various functional levels (sedentary, light,
medium, heavy, and very heavy) as support-
ed by the “Dictionary of Occupational
Titles” and the “Occupational Outlook
Handbook,” published by the Department
of Labor; the “County Business Patterns”
and “Census Surveys” published by the
Bureau of the Census; and occupational sur-
veys of light and sedentary jobs prepared
for the Social Security Administration by
various State employment agencies. Thus,
when all factors coincide with the criteria of
a rule, the existence of such jobs is estab-
lished. However, the existence of such jobs
for individuals whose remaining functional
capacity or other factors do not coincide
with the criteria of a rule must be further
considered in terms of what kinds of jobs or
types of work may be either additionally in-
dicated or precluded.

(c) In the application of the rules, the in-
dividual's residual functional capacity (l.e.,
the maximum degree to which the individu-
al retains the capacity for sustained per-
formance of the physical-mental require-
ments of jobs), age, education, and work ex-
perience must first be determined.

(d) The correct disabillty decision (Le., on
the issue of ability to engage in substantial
gainful activity) is found by then locating
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the individual's specific vocational profile.
If an individual’s specific profile is not listed
within this Appendix 2, a conclusion of dis-
abled or not disabled is not directed. Thus,
for example, an Individual's ability to
engage in substantial gainful work where
his or her residual functional capacity falls
between the ranges of work indicated in the
rules (e.g., the individual who can perform
more than light but less than medium
work), is decided on the basis of the princi-
ples and definitions in the regulations,
glving consideration to the rules for specific
case situations in this Appendix 2. These
rules represent various combinations of ex-
ertional capabilities, age, education and
work experience and also provide an overall
structure for evaluation of those cases in
which the judgments as to each factor do
not coincide with those of any specific rule.
Thus, when the necessary judgments have
been made as to each factor and it is found
that no specific rule applies, the rules still
provide guidance for decisionmaking, such
as in cases involving combinations of impair-
ments. For example, if strength limitations
resulting from an individual’s impairment(s)
considered with the judgments made as to
the individual’s age, education and work ex-
perience correspond to (or closely approxi-

mate) the factors of a particular rule, the

adjudicator then has a frame of reference
for considering the jobs or types of work
precluded by other, nonexertional impair-
ments in terms of numbers of jobs remain-
ing for a particular individual.

(e) Since the rules are predicated on an in-
dividual’s having an impairment which man-
ifests itself by limitations in meeting the
strength requirements of jobs, they may not
be fully applicable where the nature of an
individual’s impairment does not result in
such limitations, e.g., certain mental, senso-
ry, or skin impairments. In addition, some
impairments may result solely in postural
and manipulative limitations or environ-
mental restrictions. Environmental restric-
tions are those restrictions which result in
inability to tolerate some physical feature(s)
of work settings that occur in certain indus-
tries or types of work, e.g., an inability to
tolerate dust or fumes.

(1) In the evaluation of disability where
the individual has solely a nonexertional
type of impairment, determination as to
whether disability exists shall be based on
the principles of §§404.1505-404.1511, giving
consideration to the rules for specific case
situations in this Appendix 2. The rules do
not direct factual conclusions of disabled or
not disabled for individuals with solely non-
exertional types of impairments.

(2) However, where an individual has an
impairment or combination of impairments
resulting in both strength limitations and
nonexertional limitations, the rules in this
subpart are considered in determining first
whether a finding of disabled may be possi-
ble based on the strength limitations alone
and, if not, the rule(s) reflecting the individ-
ual's maximum residual strength capabili-
ties, age, education, and work experience
provide a framework for consideration of
how much the individual's work capability
is further diminished in terms of any types
of jobs that would be contraindicated by the
nonexertional limitations. Also, in these
combinations of nonexertional and exer-
tional limitations which cannot be wholly
determined under the rules in this Appen-
dix 2, full consideration must be given to all
of the relevant facts in the case in accord-
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ance with the definitions and discussions of
each factor in §§404.1505-404.1511, which
will provide insight into the adjudicative
weight to be accorded each factor.

201.00 Maximum sustained work capabil-
ity limited to sedentary work as a result of
severe medically determinable impair-
ment(s). (a) Most sedentary occupations fall
within the skilled, semi-skilled, professional,
administrative, technical, clerical, and
benchwork classifications. Approximately
200 separate unskilled sedentary occupa-
tions can be identified, each representing
numerous jobs in the national economy. Ap-
proximately 85 percent of these jobs are in
the machine trades and benchwork occupa-
tional categories. These jobs (unskilled sed-
entary occupations) may be performed after
a short demonstration or within 30 days.

(b) These unskilled sedentary occupations
are standard within the industries in which
they exist. While sedentary work represents
a significantly restricted range of work, this
range in itself is not so prohibitively re-
stricted as to negate work capablility for sub-
stantial gainful activity.

(¢) Vocational adjustment to sedentary
work as defined in §404.1510(b) may be ex-
pected where the individual has special
skills or experience relevant to sedentary
work or where age and basic educational
competences provide sufficient occupational
mobility to adapt to the major segment of
unskilled sedentary work. Inability to
engage in substantial gainful activity would
be indicated where an individual who is re-
stricted to sedentary work because of a
severe medically determinable impairment
lacks special skills or experience relevant to
sedentary work, lacks educational qualifica-
tions relevant to most sedentary work (e.g.,
has a limited education or less) and the indi-
vidual’s age, though not necessarily ad-
vanced, is a factor which significantly limits
vocational adaptability.

(d) The adversity of functional restric-
tions to sedentary work at advanced age (55
and over) for individuals with no relevant
past work or who can no longer perform vo-
cationally relevant past work and have no
transferable skills, warrants a finding of dis-
abled in the the absence of the rare situa-
tion where the individual has recently com-
pleted education which provides a basis for
direct entry into skilled sedentary work. Ad-
vanced age and & history of unskilled work
or no work experience would ordinarily
offset any vocational advantages that might
accrue by reason of any remote past educa-
tion, whether it is more or less than limited
education.

(e) The presence of acquired skills that
are readily transferable to a significant
range of skilled work within an individual's
residual functional capacity would ordinari-
ly warrant a finding of ability to engage in
substantial gainful activity regardless of the
adversity of age, or whether the individual’s
formal education is commensurate with his
or her demonstrated skill level. The acquisi-
tion of work skills demonstrates the ability
to perform work at the level of complexity
demonstrated by the skill level attained re-
gardless of the individual's formal educa-
tional attainments.

(f) In order to find transferability of skills
to skilled sedentary work for individuals
who are of advanced age (55 and over),
there must be very little, if any, vocational
adjustment required in terms of tools, work
processes, work settings, or the industry.
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(g) Individuals approaching advanced age
(age 50-54) may be significantly limited in
vocational adaptability if they are restricted
to sedentary work. When such individuals
have no past work experience or can no
longer perform vocationally relevant past
work and have no transferable skills, a find-
ing of disabled ordinarily obtains. However,
recently completed education which pro-
vides for direct entry into sedentary work
will preclude such a finding. For this age
group, even a high school education or more
(ordinarily completed in the remote past)
would have little impact for effecting a vo-
cational adjustment unless relevant work
experience reflects use of such education.

(h) The term “younger individual” is used
to denote an individual age 18. through 49.
For those within this group who are age 45-
49, age is a less positive factor than for
those who are age 18-44. Accordingly, for
such individuals; (1) who are restricted to
sedentary work, (2) who are unskilled or
have no transferable skills, (3) who have no
relevant past work or who can no longer
perform vocationally relevant past work,
and (4) who are either illiterate or unable to
communicate in the English language, a
finding of disabled is warranted. On the
other hand, age is a more positive factor for
those who are under age 45 and is usually
not a significant factor in limiting such an
individual's ability to make a vocational ad-
justment, even an adjustment to unskilled
sedentary work, and even where the individ-
ual is illiterate or unable to communicate in
English. However, .a finding of disabled is
not precluded for those individuals under
age 45 who do not meet all of the criteria of
a specific rule and who do not have the abil-
ity to perform a full range of sedentary
work. The following examples are illustra-
tive: Example 1: An individual under age 45
with a high school education can no longer
do past work and is restricted to unskilled
sedentary jobs because of a severe medically
determinable cardiovascular impairment
(which does not meet or equal the listings in
Appendix 1). A permanent injury of the
right hand limits the individual to seden-
tary jobs which do not require bilateral
manual dexterity. None of the rules in Ap-
pendix 2 are applicable to this particular set
of facts, because this individual cannot per-
form the full range of work defined as sed-
entary. Since the inability to perform jobs
requiring bilateral manual dexterity signifi-
cantly compromises the only range of work
for which the individual is otherwise guali-
fied (i.e., sedentary), a finding of disabled
would be appropriate. Example 2: An illiter-
ate 41 year old individual with mild mental
retardation (IQ of 78) is restricted to un-
skilled sedentary work and cannot perform
vocationally relevant past work, which had
consisted of unskilled agricultural field
work; his or her particular characteristics
do not specifically meet any of the rules in
Appendix 2, because this individual cannot
perform the full range of work defined as
sedentary. In light of the adverse factors
which further narrow the range of seden-
tary work for which this individual is quali-
fied, a finding of disabled is appropriate.

(1) While illiteracy or the inability to com-
municate in English may significantly limit
an individual's vocational scope, the prima-
ry work functions in the bulk of unskilled
work relate to working with things (rather
than with data or people) and in these work
functions at the unskilled level, literacy or
ability to communicate in English has the
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least significance. Similarly the lack of rele-
vant work experience would have little sig-
nificance since the bulk of unskilled jobs re-
quire no qualifying work experience. Thus,
the functional capability for a full range of

sedentary work represents sufficient num-
bers of jobs to indicate substantial vocation-
al scope for those individuals age 18-44 evén
if they are illiterate or unable to communi-
cate in English.

TAsLE No, 1.—Residual functional capacity: Maximum sustained work capability limited to
sedentary work as a result of severe medically determinable impairment(s)

Rule Age Education Previous work experience Decision

201.01 Ad d age...... Limited or 1ess........covuianne Unskilled or none .. Disabled.

BOLDN o rioftoqsarirrcaveliBpriotinnieiots 0 e it e do Skilled or semiskil Do.

skills not transferable’,

201.03 e s e do Skilled or semiskilled— Not

skills transferable *. disabled.
ek SRS L e LY do High school graduate or  Unskilled or none..........c..... Disabled.
more—does not provide
for direct entry into
skilled work %

201.05 R 1. ) High school graduate or  Unskilled or none .............. Not
more—provides for disabled
direct entry into skilled
work % :

L T BRI T T do High school graduate or  Skilled or semiskilled— Disabled.
more—does not provide skills not transferable !,
for direct entry into
skilled work %

P Ky R O B do High school graduate or  Skilled or semiskilled— Not
more—does not provide skills transferable % disabled.
for direct entry into
skilled work %,

o 8 SRR S A -OR do High school graduate or  Skilled or semiskilled— Do.
more—provides for skills not transferable !,
direct entry into skilled
work?,

MO0 e Closely Limited or less.......ccciinen Unskilled or none........couou. Disabled.

approaching
advanced age.

y ) B 1 AR SIS W B S LA S A do Skilled or semiskilled— Do.

skills not transferable.

DOL AL o semmscsrmnstiniosia sssisd do dO Skilled or semiskilled— Not

skills transferable disabled.
1B b AR i e i do High school graduate or  Unskilled or none ........cc..... Disabled.
more—does not provide
for direct entry into
. skilled work >

201.13 _— 0} High school graduate or ... B0 soressscrssaicosrentorpresivpessisn Not
more—provides for disabled.
direct entry into skilled
work *, .

C e P s b i s .do High 1 graduate or  Skilled or semiskilled— Disabled.
more—does not provide skills not transferable.
for direct entry into
skilled work *

BOLAD st niiinsyoasssrect i prisnd B0 S nririarss e Sessad do Skilled or semiskilled— Not

skills transferable. disabled

1) 0 U 2o s L SR (R do High school graduate or  Skilled or semiskilled— Do.
more—provides for skills not transferable.
direct entry into skilled
work *,

1 B8y SR Younger Iliterate or unable to Unskilled or none.......ccee Disabled

individual age communicate in English.
45-49.

e K [ Clnimiiatig o tsl gt do Limited or less—at least ... o R T RS T ey Not
literate and able to disabled

mmunicate in English.

201.19 reezenO Limited or less Skilled or semiskilled— Do.

skills not transferable.

A0 e (i Y AN e T do Skilled or semiskilled— Do.

skills transferable.

201.21 reeenndO High school graduate or  Skilled or semiskilled— Do.
more, skills not transferable.

201.22 CRHID St stirmiainte lomted do Skilled or semiskilled— Do.

skills transferable.

201.23 Illiterate or unable to Unskilled or none.........cc....e Do.*

individual age communicate in English.
1 &

201.24 O Limited or less—at least S, 7, =t e e Do.*
literate and able to
communicate in English.

P I R AR SR SR do Limited or 1ess.........cvvmuinia Skilled or semiskilled— Do.

skills not transferable.

201.26 ol T A S g do Skilled or semiskilled— Do.*

skills transferable.

201.27 - 1.} High school graduate or  Unskilled or none ......c....... Do.*
more

)& PRSI e i e do creennO Skilled or semiskilled— Do.*

skills not transferable.

b4 K - P PR S et Y R R do Skilled or semiskilled— Do.*

skills transferable.
'See 201.00(f).
*See 201.00(d).
*See 201.00(g).
‘See 201.00(h).
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202.00 Maximum sustained work capabil-
ity limited to light work as a result of severe
medically determinable impairment(s). (a)
The functional capacity to perform a full
range of light work' as defined in
§404.1510(¢) includes the functional capac-
ity to perform sedentary as well as light
work. Approximately 1,600 separate seden-
tary and light unskilled occupations can be
identified in eight broad occupational cate-
gories, each occupation representing numer-
ous jobs in the national economy. These
jobs can be performed after a short demon-
stration or within 30 days, and do not re-
quire special skills or experience.

(b) The functional capacity to perform a
wide or full range of light work represents
substantial work capability compatible with
making a work adjustment to substantial
numbers of unskilled jobs and, thus, gener-
ally provides sufficient occupational mobil-
ity even for severely impaired individuals
who are not of advanced age and have suffi-
cient educational competences for unskilled
work.

(¢) However, for individuals of advanced
age who can no longer perform vocationally
relevant past work and who have a history
of unskilled work experience, or who have
only skills that are not readily transferable
to a significant range of semi-skilled or
skilled work that is within the individual's
functional capacity, or who have no work
experience, the limitations in vocational
adaptability represented by functional re-
striction to light work warrant a finding of
disabled. Ordinarily, even a high school edu-
cation or more which was completed in the
remote past will have little positive impact
on effecting a vocational adjustment unless
relevant work experience reflects use of
such education.

(d) Where the same factors in paragraph
(¢) of this section regarding education and
work experience are present, but where age,

though not advanced, is a factor which sig-

nificantly limits vocational adaptability (Le.,
closely approaching advanced age, 50-54)
and an individual's vocational scope is fur-
ther significantly limited by illiteracy or in-
ability to communicate in English, a finding
of disabled is warranted.

(e) The presence of acquired skills that
are readily transferable to a significant
range of semi-skilled or skilled work within
an individual’s residual functional capacity
would ordinarily warrant a finding of not
disabled regardless of the adversity of age,
or whether the individual’s formal educa-
tion is commensurate with his or her dem-
onstrated skill level. The acquisition of work
skills demonstrates the ability to perform
work at the level of complexity demonstrat-
ed by the skill level attained regardless of
the individual's formal educational attain-
ments.

(f) For a finding of transferability of skills
to light work for individuals of advanced
age who are closely approaching retirement
age (age 60-64), there must be very little, if
any, vocational adjustment required In
terms of tools, work processes, work set-
tings, or the industry.

(g) While illiteracy or the inability to com-
municate in English may significantly limit
an individual's vocational scope, the prima-
ry work functions in the bulk of unskilled
work relate to working with things (rather
than with data or people) and in these work
functions at the unskilled level, literacy or
ability to communicate in English has the
least significance, Similarly, the lack of rele-
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vant work experience would have little sig-
nificance since the bulk of unskilled jobs re-
quire no qualifying work experience. The
capability for light work, which includes the
ability to do sedentary work, represents the
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capability for substantial numbers of such
jobs. This, in turn, represents substantial
vocational scope for younger individuals
(age 18-49) even if illiterate or unable to
communicate in English.

TABLE No. 2.—Residual functional capacity: Marimum sustained work capability limited to
light work as a result of severe medically determinable impairmeni(s)

Rule Age Education Previous work experience Decision

202.01 Advanced age...... Limited or less.......ccoucieenn Unskilled or none.......cccceee Disabled.

b Ay R R S S L SRR O e e do Skilled or semiskilled— Do.

skills not transferable.

202.03 AL S resvsonsoeon brtros do Skilled or semiskilled— Not

skills transferable * disabled.

B O oo s snesstbe movebid do High sch graduate or Unskilled or none ... .. Disabled.
more—does not provide
for direct entry into
skilled work ?,

202.05 S High school graduate or .. Not
more—provides for disabled.
direct entry into skilled
work?,

202.06 ~ad0 High school graduate or  Skilled or semiskilled— Disabled.
more—does not provide skills not transferable.
for direct entry into
skilled work *.

202.07 ennedO PR, 1) Skilled or semiskilled— Not

skills transferable * disabled.

B R OB e tianica i asion do High school graduate or  Skilled or semiskilled— Do.
more—provides for skills not transferable.
direct entry into skilled

< work *.
Q020D s crieesresomemivesiors Closely Iliterate or unable to Unskilled or none ... Disabled.
approaching communicate in English.
advanced age.

202.10 o [} Limited or less—At least  ...... 0 i snaicaakiss bovasgohhnadaontiash Not
literate and able to disabled.
communicate in English.

202.11 Pmes Ol Limited Or 1esS.......cnesreesns Skilled or semiskilled— Do.

skills not transferable.

202.12 SR cestrimsbretssasset sbared do Skilled or semiskilled— Do.

skills transferable.

202.13 J— 1} High school graduate or  Unskilled or none ............... Do.
more,

202.14 - [ O Skilled or semiskilled— Do.

gkills not transferable.

202.15 werensdO weresO Skilled or semiskilled— Do.

skills transferable.

202.16 Young Hliterate or unable to Unskilled or none.........o Do,

individual. communicate in English.

202.17 O Limited or less—At least ... BD'S ittt Do.
literate and able to
communicate in English. !

202.18 rereen O Limited or less.......ccccurnen Skilled or semiskilled— Do.

skills not transferable.

202.19 bl SRR e do Skilled or semiskilled— Do.

skills transferable.

202.20 cereesO High school graduate or  Unskilled or none ............. Do.
more.

B recs oo teseaaver st tors o ppad IO it oreiopstaasorert ! estsed do Skilled or semiskilled— Do.

skills not transferable.

202.22 oy D Seoaiddrb borsnssease (sesaiod do Skilled or semiskilled— Do.

skills transferable.
‘See 202.00(1).
*See 202.00(c).

203.00 Maximum sustained work capabil-
ity limited to medium work as a resull of
severe medically determinable impair-
ment(s). (a) The functional capacity to per-
form medium work as defined in
§404.1510(d) includes the functional capac-
ity to perform sedentary, light, and medium
work. Approximately 2,500 separate seden-
tary, light, and medium occupations can be
identified, each occupation representing nu-
merous jobs in the national economy which
do not require skills or previous experience
and which can be performed after a short
demonstration or within 30 days.

(b) The functional capacity to perform
medium work represents such substantial
work capability at even the unskilled level
that a finding of disabled is ordinarily not
warranted in cases where a severely im-
paired individual retains the functional ca-

pacity to perform medium work. Even the
adversity of advanced age (55 or over) and a
work history of unskilled work may be
offset by the substantial work capability
represented by the functional capacity to
perform medium work. (Note that the provi-
sions of §404.1512 must have been given
prior consideration.)

(c) However, the absence of any relevant
work experience becomes a more significant
adversity for individuals of advanced age (55
and over). Accordingly, this factor, in combi-
nation with a limited education or less, mili-
tates against making a vocational adjust-
ment to even this substantial range of work
and a finding of disabled is appropriate.
Further, for individuals closely approaching
retirement age (60-64) with a work history
of unskilled work and with marginal educa-
tion or less, a finding of disabled is appro-
priate.
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TasLE No. 3.—Residual functional capacity: Maximum sustained work capability limited to

medium work as a result of severe medically determinable tmpairmeni(s)

Rule

Previous work experience Decision

LINItOR «.cciiiisicirianctiiannnisd
Limited or 1es8........cocouumenns
)

High school graduate or

more.

High school graduate or
more—does not provide
for direct entry into
skilled work.

High school graduate or
more—provides for
direct entry into skilled
work.

None

High school graduate or
more.

High school graduate or
more—does not provide
for direct entry into
skilled work.

wessneO

High school graduate or

more—provides for
direct entry into skilled

High school graduate or
more.
High school graduate or

more—does not provide
for direct entry into
skilled work.

-

High school graduate or
more—provides for
direct entry into skilled
work.

skills not transferable.
Skilled or se ed—

skills transferable,
Unskilled or none

Skilled or semiskilled—
skills not transferable.

skills not transferable.

Unskilled or nONE.......ccose. -

Skilled or semiskilled—
skills not transferable.
Skilled or semiskilled—

skills transferable.
Unskilled or none

Skilled or semiskilled—
skills not transferable.

Skilled or semiskilled—
skills transferable.
Skilled or semiskilled—
skills not transferable.

.. Unskilled or none ....

G0

— )

High school graduate or

more.

High school graduate or
more—does not provide
for direct entry into
skilled work.

s 4O

High school graduate or
more—provides for
direct entry into skilled
work.

Skilled or semiskilled—
skills not transferable.
8killed or semiskilled—

skills transferable.
Unskilled or none.

Bkilled or semiskilled—
skills not transferable.

Skilled or semiskilled—
skills transferable.
Skilled or ‘semiskilled—
skills not transferable.

204.00 Mazimum sustained work capabil-
ity limiled to heavy work (or very heavy
work) as a result of severe medically deter-
minable impairment(s). The residual func-
tional capacity to perform heavy work as de-
fined in §404.1510(e), or very heavy work as
defined in §404.1510¢(1), Includes the func-
tional capability for work at the lesser func-
tional levels as well, and represents substan-
tial work capability for jobs in the national

economy at all skill and physical demand
levels. Individuals who retain the functional
capacity to perform heavy work (or very
heavy work) ordinarily will not have a
severe impairment or will be able to do their
past work—either of which would have al-
ready provided a basis for a decision of “not
disabled”. Environmental restrictions ordi-
narily would not significantly affect the
range of work existing in the national econ-

omy for individuals with the physical capa-
bility for heavy work (or very heavy work).
Thus an Impairment which does not pre-
clude heavy work (or very heavy work)
would not ordinarily be the primary reason
for unemployment, and generally is suffi-
cient for a finding of not disabled, even
though age, education, and skill level of
prior work experience may be considered ad-
verse.
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5. Section 416.902 is revised to read
as follows:

§416.902 Evaluation of disability in gener-
al.

The provisions of §§416.902 through
416.913 apply to cases involving sup-
plemental security income benefits
based on disability under §1614 of the
Act (except for statutory blindness
and children under age 18). In general,
the individual has the burden of prov-
ing that he or she is disabled and of
raising every issue with respect to his
or her alleged disability. (See
§§416.905, 416.924, 416.927.) Whether
an impairment in a particular case
constitutes a disability is determined
from all the pertinent facts of that
case. The determination of disability
may be based on medical consider-
ations alone, or on medical consider-
ations and vocational factors as fol-
lows:

(a) Disability determinations on the
basis of medical considerations alone.
Medical evidence (i.e., signs, symptoms
and laboratory findings) alone can jus-
tify a finding that an individual is not
under a disability, or absent evidence
to the contrary, that an individual is
under a disability,

(b) Disability determinations in
which vocational factors must be con-
sidered along with the medical evi-
dence. In those cases where a finding
of disabled or not disabled cannot be
made based on medical evidence alone,
other evidence is required. This other
evidence may include information
about:

(1) The individual’s residual func-
tional capacity;

(2) The individual’s age, education,
and work experience; and

(3) The kinds of substantial gainful
activity (work) which exist in signifi-
cant numbers in the national economy
for someone who can do only what the
individual can do.

(¢) Disability determinations in
which vocational factors are extremely
adverse. Where an individual with a
marginal education and long work ex-
perience (e.g., 35 to 40 years or more)
limited to the performance of arduous
unskilled physical labor is not working
and is no longer able to perform such
labor because of a significant impair-
ment or impairments, such an individ-
ual may be found to be under a dis-
ability.

§416.903 through 416.907 [Redesignated
§§416.914 through 416.918]

6. Sections 416.903 through 416.907
are redesignated as sections 416.914
through 416.918 respectively.

7. New §§416.903 through 416.913 are
added to read as follows:
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§416.903 Considerations in the sequential
evaluation of disability.

(a) General. In the determination of
whether or not an impairment in a
particular case constitutes a disability
as defined in §416.901, consideration is
given to all the pertinent facts of that
case. If the individual is engaging in
substantial gainful activity, a determi-
nation that he or she is not disabled
shall be made. In all other cases, pri-
mary consideration is given to the
physical or mental impairment(s),
which must be severe. The
impairment(s) must also meet the du-
ration requirement before disability
can be found to exist. However, in de-
termining whether an individual is dis-
abled, a sequential evaluation process
shall be followed, whereby current
work activity, severity of the
impairment(s), and vocational factors
are assessed in that order. The follow-
ing evaluation steps shall be followed
in the sequence shown, but when a de-
termination that an individual is or is
not disabled can be made at any step,
evaluation under a subsequent step
shall be unnecessary.

(b) Is the individual currently engag-
ing in substantial gainful activity?
Where an individual is actually engag-
ing in substantial gainful activity, a
finding shall be made that the individ-
ual is not under a disability without
consideration of either medical or vo-
cational factors. (See §§416.932,
416.933, 416.934.)

(¢) Does the individual have any
severe impairments? Where an individ-
ual does not have any impairment(s)
which significantly limits his or her
physical or mental capacity to perform
basic work-related functions, a finding
shall be made that he or she does not
have a severe impairment and there-
fore is not under a disability without
consideration of the vocational fac-
tors.

(d) Does the individual have any
impairment(s) which meets or equals
those listed in Part A of Appendix 1?
Where an individual's impairment(s)
meets the duration requirement and is
either listed in Part A of Appendix 1
or is determined to be medically the
equivalent of a listed impairment, a
finding of disability shall be made
without consideration of the vocation-
al factors.

(e) Does the individual have any
impairmenlt(s) which prevents past rel-
evant work? Where a finding of dis-
ability or no disability cannot be made
based on current work activity or on
medical considerations alone, and the
individual has a severe impairment(s),
his or her residual functional capacity
and the physical and mental demands
of his or her past relevant work shall
be evaluated. If the impairment(s)
does not prevent the individual from
meeting the physical and mental de-
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mands of past relevant work, including
arduous unskilled physical labor, dis-
ability shall be found not to exist.

(f) Does the individual’s impair-
meni(s) prevent other work? If an indi-
vidual cannot perform any past rele-
vant work because of a severe
impairment(s), but the individual’s re-
maining physical and mental capaci-
ties are consistent with his or her
meeting the physical and mental de-
mands of a significant number of jobs
(in one or more occupations) in the na-
tional economy, and the individual has
the vocational capabilities (consider-
ing age, education, and past work ex-
perience) to make an adjustment to
work different from that which he or
she has performed in the past, it shall
be determined that the individual is
not under a disability. However, if an
individual’s physical and mental capa-
cities in conjunction with his or her
vocational capabilities (considering
age, education, and past work experi-
ence) do not permit the individual to
adjust to work different from that
which he or she has performed in the
past, it shall be determined that the
individual is under a disability.

§416.904 Determining whether disability
exists—medical and other consider-
ations.

(a) Medical -considerations.—(1)
Finding individual not disabled. Medi-
cal considerations alone can justify a
finding that an individual is not under
a disability where'the medically deter-
minable impairment is not severe. A
medically determinable impairment is
not severe if it does not significantly
limit an individual’'s physical or
mental capacity to perform basic
work-related functions.

(2) Finding individual disabled.
Medical considerations alone (includ-
ing the physiological and psychologi-
cal manifestations of aging) can justi-
fy a finding that an individual is under
a disability, absent evidence to the
contrary. Medical considerations
which justify a finding that an individ-
ual is under a disability are those that
bring an individual's impairment(s)
under the listing in Part A of Appen-
dix 1 of this subpart or which justify a
determintion by the Secretary that
the impairment(s) is the medical
equivalent of an impairment listed in
Part A of Appendix 1 of this subpart.

(b) Relevant work. Any medically de-
terminable impairment(s) may justify
a finding that an individual is under a
disability if the impairment(s) is
severe and prevents an individual from
engaging in substantial gainful activi-
ty. In determining whether
impairment(s) not listed in Part A of
Appendix 1 of this subpart (nor found
to be the equivalent of an impairment
listed in Part A of Appendix 1) meet
this test, additional considerations are
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evaluated. These include determining
whether an individual can qualify be-
cause he or she has only performed ar-
duous unskilled work for a long period
of time or, if not, whether he or she
can perform vocationally relevant
work.

(c) Vocational Factors. In those
cases in which an individual is found
unable to perform vocationally rele-
vant past work, age, education, and
work experience must then be consid-
ered in addition to the functional limi-
tations imposed by the individual's
physical or mental impairment(s).

§416.905 Residual functional capacity.

(a) General. Physical or mental
impairment(s) may impose functional
limitations on an individual’s ability to
engage in substantial gainful activity.
The kind and severity of the
impairment(s) determine the individ-
ual’'s work limitations and residual
functional capacity. The manner in
which the impairment(s) affects the
individual’s ability to perform work-re-
lated physical and mental activities,
and the kind and extent of function
the individual retains, are assessed in
determining the individual’s residual
functional capacity. Where multiple
impairments are involved, the assess-
ment of residual functional capacity
reflects the totality of restrictions re-
sulting from all impairments. Assess-
ments of residual functional capacity
may be based solely on medical evi-
dence where such evidence includes
sufficient findings (e.g., signs, symp-
toms, and laboratory findings) to
permit and support the necessary
judgments where relevant, with re-
spect to the individual's physical,
mental, and sensory capabilities. In es-
tablishing disability for purposes of
title XVI, the Secretary will assist the
individual in meeting that burden by
securing and paying for medical evi-
dence needed for a sound determina-
tion. (See §§416.902, 416.924, 416.927.)
Where all reasonably obtainable rele-
vant medical findings alone are not
sufficient for an adequate assessment
of residual functional capacity, addi-
tional factors may be considered. Such
additional factors as the individual's
description of the impairment, record-
ed observations of the individual, and
any other evidence of record may be
considered in conjunction with the
medical findings.

(b) Physical capacities. Assessment
of physical capacities (e.g., strength
and exertional capabilities) includes
an evaluation of the individual and in-
dicates the individual’s maximal resid-
ual functional capacity for sustained
activity on a regular basis. The assess-
ment also includes the evaluation of
the individual's ability to perform sig-
nificant physical functions such as
walking, standing, lifting, carrying,
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pushing or pulling. The assessment in-
cludes the evaluation of other physical
traits and sensory characteristics such
as reaching, handling, seeing, hearing,
and speaking, insofar as limited capac-
ity to perform these functions may
also affect the individual’s capacity for
work for which the individual would
otherwise be qualified.

(¢) Mental impairments. The assess-
ment of impairments because of
mental disorders includes a considera-
tion of such factors as the capacity to
understand, to carry out and remem-
ber instructions, and to respond appro-
priately to supervision, co-workers and
customary work pressures in a routine
work setting.

(d) Non-exertional limilations. Any
medically determinable impairment(s)
resulting in non-exertional limitations
(such as certain mental, sensory, or
skin impairments) must be considered
in terms of the limitations resulting
from the impairment. When an indi-
vidual has a non-exertional impair-
ment in addition to an exertional
impairment(s), the residual functional
capacity must be assessed in terms of
the degree of any additional narrow-
ing of the individual's work-related ca-
pabilities.

(e) When assessment is required. An
assessment of residual functional ca-
pacity is required only with respect to
those specific physical or mental capa-
cities that are in doubt by reason of
the individual’'s allegations or the evi-
dence adduced. Where such doubt
does not exist with respect to particu-
lar physical or mental capacities, the
individual is considered to have no re-
strictions with respect to those capaci-
ties.

(f) Relationship of residual function-
al capacity to ability to do work.
Where the residual functional capac-
ity so determined is sufficient to
enable the individual to do his or her
previous work (i.e., usual work or
other vocationally relevant past work),
a determination is made that the indi-
vidual i{s not under a disability. Where
the residual functional capacity so de-
termined is not sufficient tc enable
the individual to do his or her previ-
ous work, it must be determined what
work, if any, the individual can do,
taking into consideration the individ-
ual’s residual functional capacity, age,
education, and work experience and
whether work that the individual can
do exists in significant numbers in the
national economy.

§416.906 Age as a vocational factor.

(a) General. The term “age” refers
to chronological age and the extent to
which it affects the individual’'s capa-
bility to engage in work in competition
with others. However, the factor of
age In itself is not determinative of
disability; the residual functional ca-

pacity and the education and work ex-
perience of the individual must also be
considered. An individual who is un-
employed because of age cannot be
found incapable of engaging in sub-
stantial gainful activity when the indi-
vidual’s impairment and other voca-
tional considerations, e.g., education
and work experience, would enable the
individual to perform a significant
number of jobs which exist in the na-
tional economy. The considerations
given to age are appropriately reflect-
ed in Appendix 2, but are not to be ap-
plied mechanically in borderline situa-
tions. ’

(b) Younger individual. In the case
of a younger individual (under age 50),
age in itself is ordinarily not consid-
ered to affect significantly the individ-
ual’s ability to adapt to a new work sit-
uation.

(¢) Individual approaching ad-
vanced age. For the individual not of
advanced age but who is closely ap-
proaching avanced age (age 50-54), the
factor of age, in combination with a
severe impairment and limited voca-
tional background, may substantially
affect the individual’s adaptability to
a significant number of jobs in a com-
petitive work environment,

(d) Individual of advanced age. “Ad-
vanced” age (age 55 or over) repre-
sents the point where age significantly
affects the ability to engage in sub-
stantial work. Where a severely im-
paired individual is of advanced age,
such ability may be adversely affected
except where the individual has skills
that are readily transferable to jobs
which exist in significant numbers in
the national economy. Those individ-
uals of advanced age who are age 60-
64 are further described as closely ap-
proaching retirement age.

§416.907 Education as a vocational factor.

(a) General. The term “education’ is
primarily used in the sense of formal
schooling or other training which con-
tributes to the individual’s ability to
meet vocational requirements, e.g.,
reasoning ability, communication
skills, and arithmetical ability. Lack of
formal schooling is not necessarily
proof that the individual is uneducat-
ed or lacks such capacities. For indi-
viduals with past work experience, the
kinds of responsibilities assumed when
working may indicate the existence of
such intellectual capacities although
their formal education is limited.
Other evidence of such capacities, for
individuals with or without past work
experience, may consist of daily activi-
ties, hobbies, or the results of testing.
The significance of an individual's
educational background may be mate-
rially affected by the time lapse be-
tween the completion of the individ-
ual’s formal education and the onset
of physical or mental impairment(s)
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and by what the individual has done
with his or her education in a work
context. Formal education that was
completed many years prior to onset
of impairment or unused skills and
knowledge that were a part of such
formal education may no longer be
useful or meaningful in terms of the
individual’s ability to work. Thus, the
numerical grade level of educational
attainment may not be representative
of an individual’s present educational
competences which could be higher or
lower. However, in the absence of evi-
dence to the contrary, the numerical
grade level will be used. The term
“education” also indicates whether an
individual has the ability to communi-
cate in English, since that ability is
often acquired or enhanced through
educational exposure. In evaluating
the educational level of an individual,
the following classifications are used:

(b) Iliteracy. Illiteracy refers to the
inability to read or write. An individu-
al who is able to sign his or her name,
but cannot read or write a simple com-
munication (e.g., instructions, inven-
tory lists), is considered illiterate. Gen-
erally, an illiterate individual has had
little or no formal schooling.

(¢) Marginal education. Marginal
education refers to competence in rea-
soning, arithmetic, and language skills
which are required for the perform-
ance of simple, unskilled types of jobs.
Absent evidence to the contrary,
formal schooling at a grade level of
sixth grade or less is considered a mar-
ginal education.

(d) Limited education. Limited edu-
cation refers to competence in reason-
ing, arithmetic, and language skills
which, although more than that
which is generally required to carry
out the duties of unskilled work, does
not provide the individual with the
educational qualifications necessary to
perform the majority of more complex
job duties involved in semi-skilled or
skilled jobs. Absent evidence to the
contrary, a seventh grade through the
eleventh grade level of formal educa-
tion is considered a limited education.

(e) High school education and above.
High school education and above
refers to competence in reasoning,
arithmetic, and language skills ac-
quired through formal schooling at a
level of grade twelve or above. Absent
evidénce to the contrary, these educa-
tional capacities qualify an individual
for work at a semi-skilled through a
skilled level of job complexity.

(f) Inability to communicate in Eng-
lish. Ability to communicate in Eng-
lish is often acquired or enhanced
through educational exposure, and
this may be considered an educational
factor. Where there is inability to
communicate in English, the dominant
language of the national economy,
this may be considered a vocational
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handicap because it often narrows an
individual’s vocational scope. For ex-
ample, the inability to communicate in
English may preclude an individual
from performing jobs which require
conversing with peers and supervisors
in English, or reading instructions,
signs, forms, ete., which are printed in
English. However, the Inability to
communicate in English in no sense
implies that an individual lacks formal
schooling or intelligence. A person
unable to communicate in English
may have a vocational handicap which
must be considered in assessing what
work, if any, the individual can do.
The particular non-English language
in which an individual may be fluent
is generally immaterial.

§416.908 Work exp;rience as a vocational
factor.

The term “work experience” means
skills and abilities acquired through
work previously performed by the in-
dividual which indicates the type of
work the individual may be expected
to perform. Work for which the indi-
vidual has demonstrated a capability is
the best indicator of the kind of work
that the individual can be expected to
do. Such work experience has current
vocational relevance where the re-
cency of the work and the skills ac-
quired demonstrate the individual’s
ability to perform work which exists in
the national economy. Work per-
formed 15 years or more prior to the
point at which the claim is being con-
sidered for adjudication (or when the
earnings requirement was last met) is
ordinarily not considered vocationally
relevant. In our economic system, a
gradual transition occurs in the job
functions of most jobs so that by the
time 15 years have elapsed, it is no
longer realistic to assume that skills
and abilities acquired in a job per-
formed more than 15 years ago contin-
ue to be relevant. The 15-year guide is
essentially intended to insure that cur-
rent vocational relevance is not imput-
ed to remote work experience which
could not reasonably be expected to
enhance an individual’s vocational
prospect as of the point of adjudica-
tion. An individual who has no prior
work experience or has worked only
sporadically or for brief periods of
time during the 15-year period may be
considered to have no relevant work
experience. Any skills acquired
through work experience are vocation-
al assets unless they are not transfer-
able to other skilled or semi-skilled
work within the individual’s current
capacities. When acquired skills are
not transferable, the indivdual is con-
sidered capable of only unskilled work.
However, an individual need not have
work experience to qualify for un-
skilled work which requires little or no
judgment in the performance of
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simple duties which can be learned in
a short period of time.

§416.909 Work which exists in the nation-
al economy.

(a) General. Work is considered to
exist in the national economy when it
exists in significant numbers either in
the region where the individual lives
or in several other regions of the coun-
try, regardless of whether such work
exists in the immediate area in which
the individual lives, or whether a spe-
cific job vacancy exists for the individ-
ual, or whether the individual would
be hired if the individual applied for
work. A finding that work exists in the

"national economy is made when there

is a significant number of jobs (in one
or more occupations) having typical
requirements which do not exceed the
individual’s physical or mental capaci-
ties and vocational qualifications. Iso-
lated jobs of a type that exist only in
very limited number or in relatively
few geographic locations outside of
the region where the individual resides
are not considered to be “work which
exists in the national economy” for
purposes of determining whether an
individual is under a disability; an in-
dividual is not denied benefits on the
basis of the existence of such jobs. If
work that the individual can do does
not exist in the national economy, dis-
ability shall be determined to exist. If
such work does exist in the national
economy, disability shall be deter-
mined not to exist.

(b) Inability of individual to obtain
work. If an individual’s residual func-
tional capacity and vocational capa-
bilities are consistent with the per-
formance of work which exists in the
national economy but the individual
remains unemployed because the indi-
vidual is unsuccessful in obtaining
such work or because such work does
not exist in the individual’s local area;
or because of the hiring practices of
employers, technological changes in
the industry in which the individual
has worked, or cyclical economic con-
ditions; or because there are no job
openings for the individual or the indi-
vidual would not actually be hired to
do work the individual could otherwise
perform, the individual is considered
not to be under a disability as defined
in §416.901.

(c) Administrative notice of job data.
In the determination of whether jobs
as classified by their exertional and
skill requirements exist in significant
numbers either in the region or the
national economy, administrative
notice shall be taken of reliable job in-
formation available from various gov-
ernmental and other publications; e.g.,
“Dictionary of Occupational Titles,”
published by the Department of
Labor; “County Business Patterns,”
published by the Bureau of the
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Census; “Census Reports,” also’ pub-
lished by the Bureau of the Census;
occupational analyses prepared for the
Social Security Administration by var-
ious State employment agencies; and
the “Occupational Outlook Hand-
book,” published by the Bureau of
Labor Statistics.

§416.910 Exertional requirements.

(a) General. For the purpose of de-
termining exertional requirements of
work in the national economy, jobs are
classified as ‘“sedentary,” “light,”
“medium,"” “heavy,” and “very heavy."”
Such terms have the same meaning as
they have in the “Dictionary of Occu-
pational Titles,” published by the De-
partment of Labor, and when used in
making disability determinations
under this subpart, are defined as fol-
lows:

(b) Sedentary work. Sedentary work
entails lifting 10 pounds maximum
and occasionally lifting or carrying
such articles as dockets (e.g., files),
ledgers, and small tools. Although a
sedentary job is defined as one which
involves sitting, a certain amount of
walking and standing is often neces-
sary in carrying out job duties. Jobs
are sedentary if walking and standing
are required occasionally and other
sedentary criteria are met.

(¢c) Light work. Light work entails
lifting 20 pounds maximum with fre-
quent lifting or carrying of objects
weighing up to 10 pounds. Even
though the weight lifted may be only
a negligible amount, a job is in this
category when it requires walking or
standing to a significant degree, or
when it involves sitting most of the
time with a degree of pushing and
pulling of arm or leg controls. To be
considered capable of performing a
full or wide range of light work, an in-
dividual must be capable of perform-
ing substantially all of the foregoing
activities. The functional capacity to
perform light work includes the func-
tional capacity to perform sedentary
work.

(d) Medium work. Medium work en-
tails lifting 50 pounds maximum with
frequent lifting or carrying of objects
weighing up to 25 pounds, The func-
tional capacity to perform medium
work includes the functional capacity
to perform sedentary work and light
work as well.

(e) Heavy work. Heavy work entails
lifting 100 pounds maximum with fre-
quent lifting or carrying of objects
weighing up to 50 pounds. The func-
tional capacity to perform heavy work
includes the functional capacity to
perform work at all of the lesser func-
tional levels.

(f) Very heavy work. Very heavy
work entails lifting objects in excess of
100 pounds with frequent lifting or
carrying of objects weighing 50 pounds
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or more. The functional capacity to
perform very heavy work includes the
functional capacity to perform work at
all of the lesser functional levels.

§416.911 Skill requirements.

(a) General. For purposes of assess-
ing the skills reflected by an individ-
ual’s work experience, and of deter-
mining the existence in the national
economy of work the individual is
competent to do, occupations are clas-
sified as unskilled, semi-skilled, and
skilled. When used in making disabil-
ity determinations under this subpart,
these terms are used in the following
sense:

(b) Unskilled work. Unskilled work
denotes work which requires little or
no judgment in the preformance of
simple duties that can be learned on
the job in a short period of time. Con-
siderable strength may or may not be
required. As an example, where the
primary work function of occupations
consists of handling, feeding, and off-
bearing (i.e., placing or removing ma-
terials from machines which are auto-
matic or operated by others), or ma-
chine tending, and average successful
job performance can ordinarily be
achieved within 30 days, such occupa-
tions are considered unskilled. Other
types of jobs requiring little specific
vocational preparation and little judg-
ment are likewisé unskilled. No ac-
quired work skills can be attributed to
individuals who have performed only
unskilled work.

(c) Semi-skilled work. Semi-skilled
work denotes work in which some
skills are involved but the more com-
plex work functions are not required.
Semi-skilled jobs may require alert-
ness and close attention to watching
machine processes; or inspecting, test-
ing or otherwise detecting irregulari-
ties; or tending or guarding equip-
ment, property, materials, or persons
against loss, damage or injury; or
other types of activities involving work
functions of similar complexity. A job
may be classified as semi-skilled where
coordination and dexterity are neces-
sary as in the use of the hands or feet
for the rapid performance of repet-
itive tasks.

(d) Skilled work. Skilled work re-
quires qualifications in which the in-
dependent judgment of the individual
determines the machine and manual
operations to be performed in obtain-
ing the proper form, quality, or quan-
tity of material to be produced. The
individual may be required to lay out
work, to estimate quality, suitability
and needed gquantities of materials, to
make precise measurements, to read
blueprints or other specifications, or
to make necessary computations or
mechanical adjustments to control or
regulate processes. Other skilled jobs
may require dealing with personnel,

data, or abstract ideas at a high level
of complexity.

(e) Transferable work skills. An indi-
vidual is considered to have transfer-
able skills when the skilled or semi-
skilled work functions which he or she
has demonstrated in his or her past
work can be applied to meet the re-
quirements of skilled or semi-skilled
work functions of other jobs or kinds
of work. Transferability depends
largely on the similarity of occupa-
tionally significant work functions
among jobs. Transferability is most
probable and meaningful among jobs
in which the same or a lesser degree of
skill is required; and the same or simi-
lar tools and machines are used; and
the same or similar raw materials,
products, processes, or services are in-
volved. There are degrees of transfera-
bility ranging from a close approxims-
tion of work functions involving all
three factors to only remote and inci-
dental similarities among jobs. A com-
plete similarity of all three factors is
not necessary to warrant the inference
of transferability. Where an individ-
ual’s work skills are so specialized or
have been acquired in such a limited
vocational sefting that they are not
readily usable in other industries, jobs
and work environments, they are not
transferable and the individual may be
considered as if he or she is unskilled.
(Also see Appendix 2, §201.00 (e), (D),
and §202.00 (e), (f).)

§416.912 Kffect of performance of ardu-
ous unskilled physical labor.

Where an individual with a marginal
education and long work experience
(e.g., 35 to 40 years or more) limited to
the performance of arduous unskilled
physical labor is not working and is no
longer able to perform such labor be-
cause of a significant impairment or
impairments and, considering his or
her age, education, and vocational
background is unable to engage in
lighter work, such individual may be
found to be under a disability. On the
other hand, a different conclusion
may be reached where it is found that
such individual is working or has
worked despite his or her impairment
or impairments (except where suc!
work is sporadic or is medically con-
traindicated) depending upon all the
facts in the case. In addition, an indi-
vidual who was doing heavy physical
work at the time he or she suffered
such impairment might not be consid-
ered unable to engage in any substan-
tial gainful activity if the evidence
shows that he or she has the training
or past work experience which quali-
fies him or her for substantial gainful
work in another occupation consistent
with his or her impairment, either on
a full-time or a reasonably regular
part-time basis.
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Ezample. B, a 60-year old miner, with a
fourth grade education, after a life-long his-
tory of arduous physical labor alleged that
he was under a disability because of arthri-
tis of the spine, hips, and knees and other
impairments, Medical evidence shows a com-
bination of impairments and establishes
that these impairments prevent B from per-
forming his usual work or any other type of
arduous physical labor. His vocational back-
ground does not disclose either through per-
formance or by similarly persuasive evi-
dence that he has skills or capabilities
needed to do lighter work which would be
readily transferable to another work envi-
ronment. Under these circumstances, B may
be found to be under a disability.

§416.913 Listing of medical-vocational
guidelines in Appendix 2.

In light of information that is avail-
able about jobs (classified by their ex-
ertional and skill requirements) that
exist in the national economy, Appen-
dix 2 sets forth rules reflecting the
major functional and vocational pat-
terns which are encountered in cases
which do not fall within the criteria of
§416.904 (a) and (b) or §416.912, where
an individual is not engaging in sub-
stantial gainful activity and is prevent-
ed by medically determinable impair-
ment from performing his or her voca-
tionally relevant past work. The Ap-
pendix 2 rules do not encompass all
possible variations of factors and, as
explained in §200.00 of Appendix 2,
are not applicable in any case where
any one of the findings of fact made
with respect to the individual’s voca-
tional factors and residual functional
capacity does not coincide with the
corresponding criterion of a rule. In
such instances, full consideration must
be given to all relevant facts in accord-
ance with the definitions and discus-
sions of each factor in §§416.905-
416.911. However, when the findings
of fact made as to all factors coincide
with the criteria of a rule, that rule
directs a conclusion of disabled or not
disabled.

8. Subpart I of Part 416 is further
amended by adding a new Appendix 2,
to read as follows:

APPENDIX 2—MEDICAL—VOCATIONAL
GUIDELINES

Secs.

200.00 Introduction.

201.00 Maximum sustained work capability
limited to sedentary work as a result
of severe medically determinable
impairment(s),

202.00 Maximum sustained work capability
limited to light work as a result of
severe medically determinable
impairment(s).

203.00 Maximum sustained work capability
limited to medium work as a result of
severe medically determinable
impairment(s).

204.00 Maximum sustained work capability
limited to heavy work (or very heavy
work) as a result of severe medically de-
terminable impairment(s).

RULES AND REGULATIONS

200.00 Introduction. (a) The following
rules reflect the major functional and voca-
tional patterns which are encountered in
cases which do not fall within the criteria of
§416.904 (a) and (b) or §416.912, where an
individual with a severe medically determin-
able physical or mental impairment(s) is not,

in substantial gainful activity and
the individual’s impairment(s) prevents the
performance of his or her vocationally rele-
vant past work. They also reflect the analy-
sis of the various vocational factors (i.e.,
age, education, and work experience) in
combination with the individual’s residual
functional capacity (used to determine his
or her maximum sustained work capability
for sedentary, light, medium, heavy, or very
heavy work) in evaluating the individual's
ability to engage in substantial gainful ac-
tivity in other than his or her vocationally
relevant past work. Where the findings of
fact made with respect to a particular indi-
vidual’s vocational factors and residual
functionsl capacity coincide with all of the
criteria of a particular rule, the rule directs
a conclusion as to whether the individual is
or is not disabled. However, each of these
findings of fact is subject to rebuttal and
the individual may present evidence to
refute such findings. Where any one of the
findings of fact does not coincide with the
corresponding criterion of a rule, the rule
does not apply In that particular case and,
accordingly, does not direct a conclusion of
disabled or not disabled. In any instance
where a rule does not apply, full considera-
tion must be given to all of the relevant
facts of the case in accordance with the
definitions and discussions of each factor in
§§416.905-416.911.

(b) The existence of jobs in the national
economy Is reflected in the “Decisions”
shown in the rules; i.e., in promulgating the
rules, administrative notice lias been taken
of the numbers of unskilled jobs that exist
throughout the national economy at the
various functional levels (sedentary, light,
medium, heavy, and very heavy) as support-
ed by the “Dictionary of Occupational
Titles” and the “Occupational Outlook
Handbook,” published by the Department
of Labor; the “County Business Patterns”
and “Census Surveys” published by the
Bureau of the Census; and occupational sur-
veys of light and sedentary jobs prepared
for the Social Security Administration by
various State employment agencies. Thus,
when all factous coincide with the criteria of
a rule, the existence of such jobs Is estab-
lished. However, the existence of such jobs
for individuals whose remaining functional
capacity or other factors do not coincide
with the criteria of a rule must be further
considered in terms of what kinds of jobs or
types of work may be either additionally in-
dicated or precluded.

(c) In the application of the rules, the in-
dividual’s residual functional capacity (i.e.,
the maximum degree to which the individu-
al retains the capacity for sustained per-
formance of the physical-mental require-
ments of jobs), age, education, and work ex-
perience must first be determined.

(d) The correct disability decision (i.e., on
the issue of ability to engage In substantial
gainful activity) is found by then locating
the individual's specific vocational profile.
If an individual’'s specific profile is not listed
within this Appendix 2, a conclusion of dis-
abled or not disabled is not directed. Thus,
for example, an individual’s ability to
engage in substantial gainful work where
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his or her residual functional capacity falls
between the ranges of work indicated in the
rules (e.g., the individual who can perform
more than light but less than medium
work), is decided on the basis of the princi-
ples and definitions in the regulations,
giving consideration to the rules for specific
case situations in this Appendix 2. These
rules represent various combinations of ex-
ertional capabilities, age, education and
work experience and also provide an overall
structure for evaluation of those cases in
which the judgments as to each factor do
not coincide with those of any specifc rule.
Thus, when the necessary judgments have
been made as to each factor and it is found
that no specific rule applies, the rules still
provide guidance for decisionmaking, such
as in cases involving combindtions of impair-
ments. For example, if the strength limita-
tions resulting from an individual's
impairment(s) considered with the judg-
ments made as to the individual’'s age, edu-
cation and work experience correspond to
(or closely approximate) the factors of a
particular rule, the adjudicator then has a
frame of reference for considering the jobs
or types of work precluded by other, non ex-
ertional impairments in terms of numbers
of jobs remaining for a particular individu-
al

(e) Since the rules are predicated on an in-
dividual's having an impairment which man-
ifests itself by limitations in meeting the
strength requirements of jobs, they may not
be fully applicable where the nature of an
individual's impairment does not result in
such limitations, e.g., certain mental, senso-
ry, or skin impairments. In addition, some
impairments may result solely in postural
and manipulative limitations or environ-
mental restrictions. Environmental restric-
tions are those restrictions which result in
inability to tolerate some physical
features(s) of work settings that occur in
certain Industries or types of work, e.g., an
inability to tolerate dust or fumes.

(1) In the evaluation of disability where
the individual has solely a nonexertional
type of impairment, determination as to
whether disability exists shall be based on
the principles of §§416.905-416.911, giving
consideration to the rules for specific case
situations in this Appendix 2. The rules do
not direct factual conclusions of disabled or
not disabled for individuals with solely non-
exertional types of impairments.

(2) However, where an individual has an
impairment or combination of impairments
resulting in both strength limitations and
nonexertional limitations, the rules in this
subpart are considered in determining first
whether a finding of disabled may be possi-
ble based on the strength limitations alone
and, if not, the rule(s) reflecting the individ-
ual’s maximum residual strength capabili-
ties, age, education, and work experience
provide a framework for consideration of
how much the individual’s work capability
is further diminished in terms of any types
of jobs that would be contraindicated by the
nonexertional limitations. Also, in these
combinations of nonexertional and exer-
tional limitations which cannot be wholly
determined under the rules in this Appen-
dix 2, full consideration must be given to all
of the relevant facts in the case In accord-
ance with the definitions and discussion of

factor in §§416.905-416.911, which will
provide insight into the adjudicative weight
to be accorded each factor.
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201.00 Maximum sustained work capabil-
ity limited to sedentary work as a result of
severe medically determinable impair-
ment(s). (a) Most sedentary occupations fall
within the skilled, semi-skilled, professional,
administrative, technical, clerical, and
benchwork classifications. Approximately
200 separate unskilled sedentary occupa-
tions can be identified, each representing
numerous jobs in the national economy. Ap-
proximately 85 percent of these jobs are in
the machine trades and benchwork occupa-
tional categories. These jobs (unskilled sed-
entary occupations) may be performed after
a short demonstration or within 30 days.

(b) These unskilled sedentary occupations
are standard within the industries in which
they exist. While sedentary work represents
a significantly restricted range of work, this
range In itself s not so prohibitively re-
stricted as to negate work capability for sub-
stantial gainful activity.

(c) Vocational adjustment to sedentary
work as defined in §416.910(b) may be ex-
pected where the individual has special
skills or experience relevant to sedentary
work or where age and basic educational
competences provide sufficient occupational
mobility to adapt to the major segment of
unskilled sedentary work. Inability to
engage in substantial gainful activity would
be indicated where an individual who is re-
stricted to sedentary work because of a
severe medically determinable impairment
lacks special skills or experience relevant to
sedentary work, lacks educational qualifica-
tions relevant to most sedentary work (e.g.,
has a limited education or less) and the indi-
vidual's age, though not necessarily ad-
vanced, is a factor which significantly limits
vocational adaptability.

(d) The adversity of functional restriction
to sedentary work at advanced age (55 and
over) for individuals with no relevant past
work or who can no longer perform voca-
tionally relevant past work, and have no
transferable skills, warrants a finding of dis-
abled In the absence of the rare situation
where the Individual has recently completed
education which provides a basis for direct
entry into skilled sedentary work. Advanced
age and a history of unskilled work or no
work experience would ordinarily offset any
vocational advantages that might acerue by
reason of any remote past education, wheth-
er it is more or less than limited education.

(e) The presence of acquired skills that
are readily transferable to a significant
range of skilled work within an individual's
residual functional capacity would ordinari-
ly warrant a finding of ability to engage in
substantial gainful activity regardiess of the
adversity of age, or whether the individual's
formal education is commensurate with his
or her demonstrated skill level. The acquisi-
tion of work skills demonstrates the ability
to perform work at the level of complexity
demonstrated by the skill level attained re-
gardless of the individual's formal educa-
tional attainments.

(f) In order to find transferability of skills
to skilled sedentary work for individuals
who are of advanced age (55 and over),
there must be very little, if any, vocational
adjustment required in terms of tools, work
processes, work settings, or the industry.

(g) Individuals approaching advanced age
(age 50-54) may be significantly limited in
vocational adaptability if they are restricted
to sedentary work. When such individuals
have no past work experience or can no
longer perform vocationally relevant past

RULES AND REGULATIONS

work and have no transferable skills, a find-
ing of disabled ordinarily obtains. However,
recently completed education which pro-
vides for direct entry into sedentary work
will preclude such a finding., For this age
group, even a high school education or more
(ordinarily completed in the remote past)
would have little impact for effecting & vo-
cational adjustment unless relevant work
experience reflects use of such education.
(h) The term “younger individual” is used
to denote an individual age 18 through 49.
For those within this group who are age 45-
49, age is a less positive factor than for
those who are age 18-44. Accordingly, for
such individuals (1) who are restricted to
sedentary work, (2) who are unskilled or
have no transferable skills, (3) who have no
relevant past work or who can no longer
perform vocationally relevant past work,
and (4) who are either illiterate or unable to
communicate in the English language, a
finding of disabled is warranted. On the
other hand, age is a more positive factor for
those who are under age 45 and is usually
not a significant factor in limiting such an
individual’s ability to make a vocational ad-
justment, even an adjustment to unskilled
sedentary work, and even where the individ-
ual is flliterate or unable to communicate in
English, However, a finding of disabled is
not precluded for those individuals under
age 45 who do not meet all of the criteria of
a specific rule and who do not have ability
to perform a full range of sedentary work.
The following examples are illustrative: Ex-
ample 1: An individual under age 45 with a
high school education can no longer do past
work and is restricted to unskilled sedentary
jobs because of a severe medically determin-
able cardiovascular impairment (which does
not meet or equal the listings in Part A of
Appendix 1). A permanent injury of the

right hand limits the individual to seden-
tary jobs which do not require bilateral
manual dexterity. None of the rules in Ap-
pendix 2 are applicable to this particular set
of facts, because this individual cannot per-
form the full range of work defined as sed-
entary. Since the inability to perform jobs
requiring bilateral manual dexterity signifi-
cantly compromises the only range of work
for which the individual is otherwise quali-
fied; (i.e., sedentary), a finding of disabled
would be appropriate. Example 2: An illiter-
ate 41 year old individual with mild mental
retardation (IQ of 78) is restricted to un-
skilled sedentary work and cannot perform
vocationally relevant past work, which had
consisted of unskilled agricultural field
work; his or her particular characteristics
do not specifically meet any of the rules in
Appendix 2, because this individual cannot
perform the full range of work defined as
sedentary. In light of the adverse factors
which further narrow the range of seden-

tary work for which this individual is quali-

fied, a finding of disabled is appropriate.

(1) While illiteracy or the inability to com-
municate in English may significantly limit
an individual’s vocational scope, the prima-
ry work functions in the bulk of unskilled
work relate to working with things (rather
than with data or people) and in these work
functions at the unskilied level, literacy or
ability to communicate in English has the
least significance. Similarly, the lack of rele-
vant work experience would have little sig-
nificance since the bulk of unskilled jobs re-
quire no qualifying work experience. Thus,
the functional capability for a full range of
sedentary work represents sufficient num-
bers of jobs to indicate substantial vocation-
al scope for those individuals age 18-44 even
if they are illiterate or unable to communi-
cate in English.

TaBLE No. 1.—Residual functional capacity: Maximum sustained work capability limited to
sedentary work as a result of severe medically determinable impairmeni(s)

Rule Age Education Previous work experience Decision

(38 T i Advanced age...... Limited or less........cciermene ... Unskilled or none .....c.... Disabled.

) 0y T AL SRR do e Skilled or semiskilled— Do.

skills not transferable *

DO DY ssaermpmrmiirirrree b do . 1.} Skilled or semiskilled— Not

skills transferable ', disabled.

201,04 oot [\ } High school graduate or  Unskilled or none ... Disabled.
more—does not provide
for direct entry into
skilled work*.

D LB L R s sl do High school graduate or A ... DI opesiossitvoisspeemanprorgessoressd Not
more—provides for disabled.
direct entry into skilled
work?, f

201.06 weserO High school graduate or  Skilled or semiskilled— Disabled.
more—does not provide skills not transferable *
for direct entry into
skilled work %

201.07 LT SR s R oS RO I R A Skilled or semiskilled— Not

skills transferable *, disabled.

201.08 weee O High school graduate or  Skilled or semiskilled— Do.
more—provides for skills not transferable ',
direct entry into skilled
work *

201.09........... Closely Limited or less Unskilied or none........ooeee Disabled.

AP
advanced age.

0110 s iorsiiaiaeiinininive - whsss do O Skilled or semiskilled— Do.

skills not transferable.

201.11 L i) Skilled or semiskilled— Not

skills transferable, disabled.

r ) E e e s en I do High school graduste or  Unskilled or none................ Disabled.

3 more—does not provide
for entry into skilled
work %,

L iG b JESSe SR Dt ey St do High school graduate or ... B0 2 G A .. Not
more—provides for disabled.
direct entry Into skilled
work ?,
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TABLE No. 1.—Residual functional capacity: Maximum sustained work capability limited to
sedentary work as a result of severe medically determinable impairment(s)—Continued

Rule Age Education Previous work experience Decision
" 1) B { SRR R do High school graduate or  Skilled or semiskilled— Disabled.
more—does not provide skills not transferable.
for direct entry into
skilled work >, ,

RO A el vrsrasiortatssoiongse comoet D e et macs o i do.* Skilled or semiskilled— Not

skills transferable. disabled.

- 13 6 TR SIS .do High school graduate or  Skilled or semiskilled— Do.
more—provides for skills not transferable.
direct entry into skilled
work %,

BOLYT it iibinbiese Yo! Iliterate or unable to Unskilled or none ............... Disabled.

individual, age communicate in English.
45 to 49.

BB v it Faon do Limited or less—at least ... SO0 Gevsisrermirariftupisscicisns NN OB
literate and able to disabled.
communicate in English.

201.19 o0 Limited or 1es8....c.ccvermeeee. Skilled or semiskilled— Do.

skills not transferable.

- ) RS N 0 e R do Skilled or semiskilled— Do.

skills transferable.

13 Ve 3 e PSSR e e do High school graduate or  Skilled or semiskilled— Do.
more. skills not transferable.

ORIV s caiomaeiicon’ swind TR0 s cosinamneal Gospod do Skilled or semiskilled— Do.

skills transferable.

R s fetexs s e ter Younger Illiterate or unable to Unskilled or none ... Do.*

individual, age  communicate in English.
18 to 44.

201.24 ..do Limited or less—at 1888t .0 uuicssncsrcnrsnsrrnssnens Do.*
literate and able to
communicate in English.

201.25 - 1] Limited or 1€88....c.coccccrenee. SKilled or semiskilled— Do.*

skills not transferable.

B0 TR0 i ettt e do eeenrdO Skilled or semiskilled— Do.*

skills ‘erable.

201.27 eeeO High school graduate or  Unskilled or none.......cee Do.*
more, .

BOL B e ioiorpmssiesgornea N aiston 10 Srtporicorapmatioli s do Skilled or semiskilled— Do.*

skills not transferable.

1) B AT O e do eeeesdO Skilled or semiskilled— Do.*

skills transferable.
'See 201.00(1),
*See 201.00(d).
3See 201.00(g).
‘See 201.00¢h).

202.00 Maximum susteined work capabili-
ty limited to light work as a result of severe
medically determinable impairment(s). (a)
The functional capacity to perform a full
range of light work as defined in § 416.910(c)
includes the functional capacity to perform
sedentary as well as light work. Approxi-
mately 1,600 separate sedentary and light
unskilled occupations can be identified in
eight broad occupational categories, each
occupation representing numerous jobs in
the national economy. These jobs can be
performed after a short demonstration or
within 30 days, and do not require special
skills or experience.

(b) The functional capacity to perform a
wide or full range of light work represents
substantial work capability compatible with
making a work adjustment to substantial
numbers of unskilled jobs and, thus, gener-
ally provides sufficient occupational mobil-
ity even for severely impaired individuals
who are not of advanced age and have suffi-
clent educational competences for unskilled
work.

(c) However, for individuals of advanced
age who can no longer perform vocationally
relevant past work and who have a history
of unskilled work experience, or who have
only skills that are not readily transferable

to a significant range of Semi-skilled or
skilled work that is within the individual's
functional capacity, or who have no work
experience, the limitations in vocational
adaptability represented by functonal re-
striction to light work warrant a finding of
disabled. Ordinarily, even a high school edu-
cation or more which was completed in the
remote past will have little positive impact
on effecting a vocational adjustment unless

relevant work experience reflects use of!

such education.

(d) Where the same factors in paragraph
(c) of this section regarding education and
work experience are present, but where age,
though not advanced, is a factor which sig-
nificantly limits vocational adaptability (ie.,
closely approaching advanced age, 50-54)
and an individual’s vocational scope is fur-
ther significantly limited by illiteracy or in-
ability to communicate in English, a finding
of disabled is warranted.

(e) The presence of acquired skills that
are readily transferable to a significant
range of semi-skilled or skilled work within
an individual’s residual functional capacity
would ordinarily warrant a finding of not
disabled regardless of the adversity of age,
or whether the individual’s formal educa-
tion is commensurate with his or her dem-

onstrated skill level. The acquisition of work
skills demonstrates the ability to perform
work at the level of complexity demonstrat-
ed by the skill level attained regardless of
the individual's formal educational attain-
ments.

(f) For a finding of transferability of skills
to light work for individuals of advanced
age who are closely approaching retirement
age (age 60-64), there must be very little, if
any, vocational adjustment required in
terms of tools, work processes, work set-
tings, or the industry.

(g) While illiteracy or the inability to com-
‘municate in English may significantly limit
an individual's vocational scope, the prima-
ry work functions in the bulk of unskilled
work relate to working with things (rather
than with data or people) and in these work
functions at the unskilled level, literacy or
ability to communicate in English has the
i least significance. Similarly, the lack of rele-
vant work experience would have little sig-
nificance since the bulk of unskilled jobs re-
quire no qualifying work experience. The
|capability for light work, which includes the
ability to do sedentary work, represents the
capability for substantial numbers of such
jobs. This, in turn, represents substantial
vocational scope for younger individuals
(age 18-49) even if illiterate or unable to
communicate in English.

TaBLE No. 2.—Residual functional capacity: Mazimum sustained work capability limited to
light work as a resull of severe medically determinable impairment(s)

Rule

Age Education

Previous work experience Decision

% 202.01

d age...... Limited or 1e88......covvvianiaes

202.02
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TaBLE NoO. 2.—Residu
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al functional capacity: Marimum suslained work capability limited to

light work as a result of severe medically determinable impairmeni(s) —Continued

Rule Age x Education Previous work experience Decision

202.03 I Apntadidiiaansnid | diainl do Skilled or semiskilled— Not

skills transferable ' disabled.

v o U RO e A do High school graduate or  Unskilled or none ... Disabled.
more—does not provide
for direct entry into

work %

202.05 w0 High school graduate or do Not
more—provides for disabled.
direct entry into skilled
work %

202.06 wudO High school graduate or  Skilled or semiskilled— Disabled.
more—does not provide skills not transferable.
for direct entry into
skilled work %

202.07 o 1) oy B Skilled or semiskilled— Not

skills transferable *. disabled.

202.08 e dO High school graduate or  Skilled or semiskilled— Do.
more—provides for skills not transferable.
direct entry into skilled
work %

202.09........ Illiterate or unable to « Unskilled or none.......ccou.. Disabled.
communicate in English.

202.10 Limited or less—at least .. Not
literate and able to disabled.
communicate in English,

202.11 wnedO Limited or 1e88......ccccuuien Do.

202.12 e O -7} Do.

F i B S R Ty e do High school graduate or Do.
more.

L A L SRR R e 0 s msaosssses e do Skilled or semiskilled— Do.

skills not transferable.

202.15 rerensO O Skilled or semiskilled— Do.

skills transferable.

B Ll s arowassstorre Younger Nliterate or unable to Unskilled or none .........v.... Do.

individual. communicate in English.

BOB LT osrrmrmiamomiisir, bl do Limited or less—at least L e et e Do.
literate and able to
communicate in English.

202.18 w0 Limited Or 1888.....ccemimmicens Skilled or semiskilled— Do.

skills not transferable.

B R o cridiersmsassorrt ok td do wdO Skilled or semiskilled— Do.

: skills transferable.

B0 i bend do High school graduate or  Unskilled or none........ccc.ns Do.
more.

B v T (il I e e do Skilled or semiskilled— Do,

skills not transferable.

202.22 e O s s amsinidaone M s do Skilled or semiskilled— Do.

skills transferable.
‘See 202.00(f)
*See 202.00(c)

203.00 Mazximum sustained work capabil-
ity limited lo medium work as a result of
severe medically determinable impair-
meni(s). (a) The functional capacity to per-
form medium work as defined in 416.910(d)
includes the functional capacity to perform
sedentary, light, and medium work. Ap-
proximately 2,600 separate sedentary, light,
and medium occupations can be identified,
each occupation representing numerous
Jjobs in the national economy which do not
require skills or previous experience and
which can be performed after a short dem-
onstration or within 30 days.

(b) The functional capacity to perform
medium work represents such substantial
work capability at even the unskilled level
that a finding of disabled is ordinarily not
warranted in cases where a severely im-
paired individual retains the functional ca-
pacity to perform medium work. Even the
adversity of advanced age (55 and over) and
a work history of unskilled work may be
offset by the substantial work capability
represented by the functional capacity to
perform medium work. (Note that the provi-
slons of §416.912 must have been given prior
consideration.)

(¢) However, the absence of any relevant
work experience becomes a more significant
adversity for individuals of advanced age (55
and over). Accordingly, this factor, in combi-
nation with a limited education or less, mili-
tates against a vocational adjust-
ment to even this substantial range of work
and a finding of disabled is appropriate.
Further, for individuals closely approaching
retirement age (60-64) with a work history
of unskilled work and with marginal educa-
t.lg: or less, a finding of disabled is appro-
priate.

TasLe No. 3.—Residual functional capacity: Mazimum sustained work capability limited fo

medium work as a result of severe medically delerminable impairment(s)

Rule Age Education Previous work experience Decision
203.01....... Marginal or none..... .. Unskilled or none .......c.... Disabled.
203.02 Limited or less None Do.
203.03 Limited Unskilled Not

disabled.
y o ¥ SR S STy do Limited or 1888 .....ccmmimme Skilled or semiskilled— Do.
skills not transferable,
V00 i bt B0 e i do Skilled or semiskilled— Do,
skills transferable.
203.08 et} High school graduate or  Unskilled or none ... Do.
more,
L SRR N A do High school graduate or  Skilled or semiskilled— Do.
more—does not provide skills not transferable.
for direct entry into
skilled work.
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TasLE No. 3.—Residual functional capacity: Maximum sustained work capability limited to
medium work as a result of severe medically determinable impairment(s)—Continued
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Rule Age Education Previous work experience Decision
20T DB i rsvaereritiairia TRt do B [} Skilled or semiskilled— Do.
skills transferable.
20 O e e e ar ot do High school graduate or  Skilled or semiskilled— Do.
more—provides for skills mot transferable.
direct entry into skilled
work.
20 o S emspaierst Advanced age...... Limited or less None Disabled
i 2 b § e R S R 0 S srbreanasesssats) hased do L8), 11T W e ORI Not
disabled.
20838 i s zeir b dansabed, worsed I s lee ek sapvinamad  dotand do Skilled or semiskilled— Do.
skills not transferable.
FOBILT ccrorvocs cérmsrrocuveiiommpve - epviad 40 Sovpenvrnerssiesohy- seciol do Skilled or semiskilled— Do.
skills transferable.
208 TR st vrensiieooniss Zootae do High school graduate or  Unskilled or none .............. Do.
more,
0B e siemrn Sas i do High school graduate or  Skilled or semiskilled— Do.
more-—does not provide skills not transferable.
for direct entry into
skilled work.
B0 LBl ecscnvssiansmssisasa Tessons TR0 Vocas b easesriosass f oresss do Skilled or semiskilled— Do.
skills transferable,
18 LT g g B S do High school graduate or  Skilled or semiskilled— Do.
more—provides for skills not transferable.
direct entry into skilled
3 work.
b3 | A e o Closely Limited or 18s.....cccmermenrene Unskilled Or NONE....vwcecvrenne Do.
approaching
advanced age.
20810, i et o 0 ol asiion rosiia “arned do Skilled or semiskilled— Do,
skills not transferable.
20830/ S mis eyt | v (17, WIS INE = Sy do Skilled or semiskilled— Do.
skills transferable.
20888 o LR e do High school graduate or  Unskilled or none ............. o Do.
more.
b 30 G2 B S LS L e do High school graduate or  Skilled or semiskilled— Do.
more—does not provide skills not transferable,
for direct entry into
skilled work.
0 A e st omns et PRomt et e U do Skilled or semiskilled— Do.
skills transferable.
2002 Scmreceeritir s 97 . oY do High school graduate or  Skilled or semiskilled— Do.
more—provides for skilis not transferable.
direct entry into skilled
work.
203.25. Young Limited or less Unskilled or none ... Do.
individual.
o> B e (e e IR 2 IR B e — sSas .do Skilled or semiskilled— Do.
skills not transferable.
203.27 oo O] esberstboedeentedan fotsvey do Skilled or semiskilled— Do.
skills transferable.
08, R R do High school graduate or  Unskilled or none.............. o Do.
more,
0 R e srasaseirissntesasnstiann:ieaarsd do High school graduate or  Skilled or semiskilled— Do.
more—does not provide skills not transferable.
for direct entry into
skilled work,
20330155 et et B0 e kweapoos spudi do Skilled or semiskilled— Do.
skills transferable.
b1 B4 DRI o M B g VA do High school graduate or  Skilled or semiskilled— Do.
more—provides for skills not transferable.
direct entry into skilled
work.

204.00 Maximum sustained work capabil-
ity limited to heavy work (or very heavy
work) as a resull of severe medically deter-
minable impairmeni(s). The residual func-
tional capacity to perform heavy work as de-
fined in §416.910(e), or very heavy work as
defined in §416.910(f) includes the function-
al capability for work at the lesser function-
al levels as well, and represents substantial
work capabllity for jobs in the national
economy at all skill and physical demand
levels. Individuals who retain the functional
capacity to perform heavy work (or very
heavy work) ordinarily will not have a
severe impairment or will be able to do their
past work—either of which would have al-
ready provided a basis for a decision of “not
disabled”. Environmental restrictions ordi-
narily would not significantly affect the
range of work existing in the national econ-
omy for individuals with the physical capa-
bility for heavy work (or very heavy work).
Thus, an impairment which does not pre-
clude heavy work (or very heavy work)
would not ordinarily be the primary reason

for unemployment, and generally is suffi-
cient for a finding of not disabled even
though age, education, and skill level of
prior work experience may be considered ad-
verse.

[FR Doc. 78-32393 Filed 11-27-78; 8:45 am]

[4110-07-M]

[Regulations No. 16]

PART 416—SUPPLEMENTAL SECURITY
INCOME FOR THE AGED, BLIND,
AND DISABLED

Subpart B—Eligibility

ELIGIBILITY OF INDIVIDUALS RESIDING
IN PusBrLicLy OPERATED COMMUNITY
RESIDENCES SERVING No MORE THAN
16 RESIDENTS

AGENCY: Social Security Administra-
tion, HEW.

ACTION: Final regulations.
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SUMMARY: This final rule provides
that the term “public institution” does
not include publicly operated commu-
nity residences which serve no more
than 16 residents and defines this kind
of residence. Thus, individuals who are
residing in publicly operated commu-
nity residences which serve no more
than 16 residents, and who are other-
wise qualified, are eligible for Supple-
‘mental Security Income (SSI) bene-
fits.

This rule encourages the develop-
ment of small residential facilities as
an alternative to care in large institu-
tions for persons who would benefit
from a living arrangement closely ap-
proximating independent living in a
community setting while, at the same
time, receiving supportive care and
some degree of supervision. These pro-
visions are designed to acclimate resi-
dents to community living and to ease
the transition into an independent
living situation.

EFFECTIVE DATE: November 28,
1978.

FOR FURTHER INFORMATION
CONTACT:

Mr. S. J. Weissman, Legal Assistant,
Social Security Administration, 6401
Security Boulevard, Baltimore, Md.
21235, telephone 301-594-7341.

SUPPLEMENTARY INFORMATION:

On January 31, 1978, this amendment

was published in the FEDERAL REGISTER

(43 FR 4004) as an interim regulation,
BACEGROUND

Prior to the enactment of section
505(a) of Pub. L. 94-566, section
1611(eX1) of the Act provided only
one exception to the general rule that
no person shall be eligible to receive
SSI benefits for any month through-
out which the individual is an inmate
of a public institution. The previous
exception, which continues in effect,
provides that an individual who is
throughout a month in a public insti-
tution may be eligible for SSI benefits
if the institution is receiving payments
under a State plan approved under
Title XIX (Medicaid) on his or her
behalf, assuming all other SSI eligibil-
ity criteria are met. In this situation,
the standard payment amount is $25
for each full month of such
institutionalization. This amount is
then subject to reduction for any
countable income which the individual
may have. However, if the public insti-
tution is not receiving title XIX (Med-
icaid) payments on his or her behalf,
the individual is ineligible for SSI
benefits. The rules implementing
these statutory provisions are found in
Title 20 of the Code of Federal Regu-
lations, § 416.231.

ScoPE oF RULES

1. Section 505(a) of Pub. L. 94-566
added a second exception to the exclu-
sion of inmates of public institutions.
Section 1611(e)(1XC) of the Act now
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provides that the term “public institu-
tion” does not include publicly operat-
ed community residences which serve
no more than 16 residents. According-
ly, we have amended §416.231 by
adding a new paragraph (a)(3) to state
that for purposes of §416.231 the term
public institution does not include
publicly operated community resi-
dences which serve no more than 18
residents. Thus, individuals residing in
residences of this type are eligible for
SSI benefits if all other SSI criteria
are met.

2. We have also amended §416.231
by adding a new paragraph (b)8)(i).
This paragraph defines publicly oper-
ated community residences which
serve no more than 16 residents as fol-
lows: 1

It must be publicly operated as de-
fined in § 416.231(bX(2); and

It must be planned and designed to
serve no more than 186 residents, or the
plan and design was changed to serve
no more than 16 residents; and

It must be serving no more than 16
residents; and

It must make available some services
beyond food and shelter such as social
services or help with personal living
activities, or training in socialization
and life skills; occasional or incidental
medical or remedial care may also be
provided (as defined in 45 CFR 228.1).

In developing this definition we
looked to the wording of the statute.
We also considered the background
materials contained in the legislative
history of the statute. (See Hearing on
H.R. 10210 Before the Subcommittee
on Public Assistance of the House
Committee on Ways and Means, 94th
Cong., 2nd Sess. (1976). Also see S.
Rep. No. 1265, 94th Cong., 2nd Sess.
page 29 (1976).)

The central theme in these materi-
als is the underlying philosophy that
community residences provide a desir-
able alternative to large institutions
because they can provide not only life
sustaining services of food and shelter,
but, also can encourage personal inde-
pendence in an atmosphere of mutual
acceptance and support for emotional
growth and life enrichment activities,
Based on this information, the critical
factors used in developing this defini-
tion were size, location, and purpose.

We also considered the problems
which can arise because of fluctuating
occupancy levels in this type of facili-
ty. We believe the most feasible and
equitable way to méet the intent of
the legislation is to look to the
number of residents the facility is de-
signed or planned to serve. This is in
keeping with the intent of the statute
which envisions a 16 resident capacity
as an outer limit applicable to commu-
nity residences. The test is whether or
not community residences are de-
signed or planned, according to their
specifications, to house and provide
services for no more than 16 residents,

RULES AND REGULATIONS

and whether no more than 16 persons
are actuaily residing in the residence.

A publicly operated community resi-
dence, while not considered a “public
institution” for purposes of making
residents ineligible for SSI under sec-
tion 161(a)1)(A) of the Act, is never-
theless an institution, and as such is
expected to provide some services
beyond food and shelter
(§ 416.231(b)(1)). Thus, a publicly oper-
ated community residence must make
available some other services such as
social services, or help with personal
living activities, or training in social-
ization and life skills. Such services
may also include occasional or inciden-
tal medical or remedial care. It is in-
tended that these services will provide
the individual with the skills necessary
to return to community living.

3. To further insure clarity of the
above definition, we also added a new
paragraph (b)(6)(ii) to § 416.231. It de-
scribes those public facilities which
are not considered community resi-
dences even if their accommodations
are for 16 or fewer residents. Excluded
are educational or vocational training
institutions, correctional or holding fa-
cilities, medical treatment facilities,
and residential facilities located on the
grounds of or immediately adjacent to
any large institution or multiple-pur-
pose complex.

Educational and vocational training
institutions are designed to provide in-
dividuals with approved, accredited or
recognized educational or training pro-
grams preparatory to gainful employ-
ment. A publicly operated community
residence is designed to acclimate its
residents to community living, thereby
easing their transition into independ-
ent living situations. Since each differs
in its primary goal, educational and
vocational training institutions cannot
qualify as publicly operated communi-
ty residences. Even though individuals
residing in educational or vocational
training institutions would not be eli-
gible for SSI benefits under this final
rule, such individuals may be eligible
for SSI benefits under §416.231(bX3).
This is so because §416.231(b)(3) pro-
vides that a person is not considered
an “inmate of a public institution”
when he or she is in a public educa-
tional or vocational training institu-
tion for purposes of securing -educa-
tion or vocational training.

Correctional or holding facilities are
part of the criminal justice system,
and medical treatment facilities pri-
marily focus on providing medical or
remedial care. Since none of these in-
stitutions is designed to provide the
desired living arrangement envisioned
by the statute, they are excluded from
the definition of publicly operated
community residences.

Residential facilities located on the
grounds of or adjacent to a larger in-
stitution or multiple-purpose complex

are excluded because their location is
inconsistent with the statutory provi-
sions and purposes regarding commu-
nity residences. Colocated residential
facilities are an integral part of the
larger institution. Therefore, such a
living arrangement would not be con-
sidered as an alternative to institution-
al living. Moreover, a facility so situ-
ated is really not part of the communi-
ty and thus could not as readily ac-
complish the intended goal.

DiscussioN oF COMMENTS

Interested persons were given the
opportunity to submit, within 90 days,
data, views, or arguments with regard
to the interim regulation. A number of
comments were received from private,
State, and local organizations. Re-
sponses to the comments are discussed
below.

Comment: One commenter recom-
mended that a payment of graded
higher allowances be allowed based on
the number of services provided by
halfway houses and that those which
do not furnish specified minimum
services be eliminated by closing their
doors.

Response: Concerning the first part
of the comment, there is no statutory
provision for varying the amount of
Federal SSI benefits based on the
number of services a community resi-
dence may provide. The second part of
the comment relates to the regula-
tions published by the Office of
Human Development Services (OHDS)
on January 31, 1978 (43 FR 4016)
which provides for States to establish
standards for such facilities. Accord-
ingly, this comment was forwarded to
OHDS for their consideration of that
issue.

Comment: Two commenters objected
to §416.231(b)(6)(i)¢) because it ex-
cludes from the definition of “publicly
operated community residences which
serve no more than 16 residents” resi-
dential facilities located on the
grounds of or immediately adjacent to
any large institution or multiple-pur-
pose complex. They state that this ex-
clusion is inconsistent with the intent
and purposes of the statute, consti-
tutes poor social policy, and presents
an unnecessary obstacle to the States.

Response: All of the pertinent back-
ground information relating to section
505(a) of Pub. L. 94-566 shows that
the Congress and other concerned or-
ganizations intimately involved in the
development of the statute, specifical-
ly indicated the need for the limita-
tion in §416.231(b)(6)(ii)(e). The Con-
gress intentionally chose the term
“community residence” to refer to a
small, free-standing, community-based
living unit and clearly intended that
facilities on the grounds of large insti-
tutions or immediately adjacent to
them be excluded from the definition
of “publicly operated community resi-
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dences which serve no more than 16
residents,” because these living ar-
rangements are not considered to be
alternatives to institutional living.

This is borne out in a letter we re-
ceived from Congressman William
Brodhead and Congresswoman
Martha Keys (co-sponsors of this legis-
lation) shortly after enactment of this
statute in which they shared with us
their thoughts on the direction the
regulations should take. They specifi-
cally stated that “small houses on the
grounds of large institutions or imme-
diately adjacent to them should not be
considered community residences.”
Since it was clearly the intent of Con-
gress to exclude this type of residen-
tial facility, we are not adopting this
recommendation.

Comment: One commenter viewed
the interim regulation as a positive
step and hoped it would become per-
manent.

Response: This amendment adopts
the interim regulation as a final rule.

Comment: One commenter proposed
that: (1) the interim regulation be re-
vised to exclude SSI benefits only
from those residences in which more
than 16 people are receiving SSI bene-
fits; and (2) the definition of “inmate”
be revised to include anyone placed in
an institution by court or doctor’s
order. ‘

Response: The first proposal cannot
be adopted because it is not consistent
with section 1611(e)(1XC) of the
Social Security Act and its legislative
history. That section states “not more
than 16 residents.” Congress intended
that these residential facilities be
small enough so that a financial incen-
tive would not exist for the States to
fragment their institutions which pro-
vide custodial care to those who need
it. Throughout the hearings and com-
mittee reports on the amendment, the
term “small residential facility” is
used to refer to small, free-standing,
community living units.

With respect to the second proposal,
the term “inmate of a public institu-
tion” is defined in current regulations
(§416.231(b)(3)) as a person who is
living in a public institution and re-
ceiving treatment or services which
are appropriate to the person’'s re-
quirements. This provision is based on
section 1611(e)(1) (A) and (B) of the
Act. These provisions were not
changed by Pub. L. 94-566.

Comment: One commenter suggest-
ed that the interim regulation be re-
vised to include people who reside in
private homes, private apartments,
and family care centers. The com-
menter also suggested changes con-
cerning the trial work period as it re-
lates to sheltered workshop employ-
ment, increasing the limitation on re-
sources, and a number of other points
not related to this regulation.

Response: Individuals residing in pri-
vate homes, private apartments, or
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family care facilities are not affected
by this amendment. This rule con-
cerns only public residences. Qualified
individuals residing in private facilities
have been and continue to be eligible
for the full standard payment amount,
unless the facility is receiving pay-
ments under a State plan approved
under Title XIX (Medicaid) in which
case the standard payment amount is
$25. Thus, no change is made on this
point.

With respect to the commenter’s
suggestion that the limitation on re-
sources be increased, a Notice of Pro-
posed Rule Making proposing an in-
crease for certain resources (e.g., auto-
mobile, personal effects, and house-
hold goods) was published in the FEbp-
ERAL REGISTER of April 28, 1978 (43 FR
18206). However, the limitation of
$1,500 for an individual ($2,250 for a
couple) is set by law and cannot be in-
creased by regulations. The com-
menter’s other suggestions not related
to this amendment will be studied and
given further consideration.

TECHNICAL CHANGES

Section 416.231(a)(3) was reserved at
the time this amendment was pub-
lished as an interim regulation. This
reserved paragraph is being deleted
and § 416.231(a)(4) is being redesignat-
ed §416.231(a)(3). Conforming editori-
al corrections have been made to
§416.231(a) and to §416.231(b)(6)(i) to
reflect this change.

Accordingly, with these editorial
changes, the amendment is adopted as
set forth below.

(Sections 1102, 1611, and 1631 of the Social
Security Act as amended, 49 Stat. 647, as

amended, 86 Stat. 1466 and 1475; 42 U.S.C.
1302, 1382(e) and 1383(d)(1).)

(Catalog of Federal Domestic Assistance
Program No. 13.807, Supplemental Security
Income Program.)

Dated: August 18, 1978.
DoN WORTMAN,
Acting Commissioner
of Social Security.
Approved: November 17, 1978.

HALE CHAMPION,
Acting Secretary of
Education, and Welfare.

Part 416 of Chapter III of Title 20 of
the Code of Federal Regulations is
amended as set forth below:

Section 416.231 is amended by revis-
ing paragraph (a)(1) and adding para-
graphs (a)3), (b)(6)(i), and (b)(6)(ii) to
read as follows:

§ 416.231 Limitation on eligibility due to
institutional status.

(a) General. (1) Except as provided
in subparagraphs (2) and (3) of this
paragraph, no person shall be an eligi-
ble individual or eligible spouse for
purposes of title XVI of the Act with
respect to any month if throughout

Health,
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such month the person is an inmate of
a public institution.

- L] . . -

(3) The term “public institution,” as
used in this section does not include a
publicly operated community resi-
dence which serves no more than 16
residents. Where it is determined that
a community residence is not publicly
operated such residence is not a public
institution as defined in § 416.231(b)(2)
and this section will not apply.

(b) Definitions. For purposes of this
part the following definitions shall
apply:

- - L - -

(8)(i) The term “publicly operated
community residence which serves no
more than 16 residents” (see
§416.231(a)(3)) means:

(a) It must be publicly operated as
defined in § 416.231(b)(2); and

(b) It must be designed and planned
to serve no more than 16 residents, or
the plan and design was changed to
serve no more than 16 residents: and

(¢) It must be serving 16 or fewer
residents; and

(d) It must make available some
services beyond food and shelter such
as social services, or help with person-
al living activities, or training in social-
ization and life skills; occasional or in-
cidental medical or remedial care may
also be provided (as defined in 45 CFR
228.1).

(ii) Excluded from the definition of
“publicly operated community resi-
dences” are the following facilities,
even if their accommodations are for
16 residents or less:

(a) Residential facilities located on
the grounds of or immediately adja-
cent to any large institution or multi-
ple-puprose complex: and

(b) Educational or vocational train-
ing institutions that primarily provide
an approved or accredited or recog-
nized program to some or all of the in-
dividuals residing within it; and

(¢) Correctional or holding facilities
which provide for individuals whose
personal freedom is restricted because
of a court sentence to confinement
(prisoners), court ordered holding (ma-
terial witness, juvenile) or a pending
disposition of charges or status (indi-
viduals who have been arrested or de-
tained); and

(d) Medical treatment facilities (hos-
pitals and skilled nursing facilities, see
42 U.S.C. 1395x and intermediate care
facilities, see 42 U.S.C. 1396d) which
provide medical or remedial care on an
inpatient basis.

[FR Doc. 78-33192 Filed 11-27-78; 8:45 am)
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