
54220
[7535-01-M ]

Title 12— Banks and Banking

CHAPTER VII— NATIONAL CREDIT 
UNION ADMINISTRATION

PART 701— ORGANIZATION AND 
OPERATIONS OF FEDERAL CREDIT 
UNIONS

Final Rule— Share Accounts and 
Share Certificate Accounts

AGENCY: National Credit Union Ad­
ministration.
ACTION: Final rule.
SUMMARY: This rule authorizes Fed­
eral credit unions to issue nonnegotia- 
ble certificates with minimum deposits 
of $10,000 and maturities of 26 weeks 
at a maximum rate of return equal to 
one-quarter of one percent above the 
discount rate on the most recently 
issued 26-week United States Treasury 
Bills (auction average).
EFFECTIVE DATE: November 20, 
1978.
ADDRESS: National Credit Union Ad­
ministration, 2025 M Street NW., 
Washington, D.C., 20456.
FOR FURTHER INFORMATION 
CONTACT:

J. Leonard Skiles, Deputy General 
Counsel, Office of the General 
Counsel, at the above address. Tele­
phone: 202-632-4870.

SUPPLEMENTARY INFORMATION: 
To enable Federal credit unions to 
adjust their operations during credit 
contractions involving rising short­
term rates, the National Credit Union 
Administration (NCUA) is further 
amending its regulations governing 
share certificate accounts. Effective 
July 7, 1978, the NCUA amended 
§ 701.35 to permit Federal credit 
unions to offer: (1) Special share certi­
ficates for IRA and Keogh accounts at 
a maximum dividend rate of 8 percent 
and (2) share certificates with princi-. 
pal amounts of $100,000 or more at 
dividend rates determined by money 
market conditions.

The NCUA has determined that an 
additional category of share certificate 
account is necessary in order to in­
crease returns for members by autho­
rizing dividend rates paid on share cer­
tificates that are competitive with in­
terest rates available in the market on 
instruments possessing similar charac­
teristics. This new share certificate 
category would enable Federal credit 
unions to pay dividends on nonnego- 
tiable deposits of $10,000 or more with 
required maturities of 26 weeks, at a
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maximum rate of return equal to one- 
quarter of one percent above the dis­
count rate on the most recently issued 
26-week United States Treasury bills 
(auction average). United States 
Treasury bills maturing in 26 weeks 
are auctioned weekly by the Treasury 
Department, normally on Monday, 
and are issued 3 business days later, 
normally on Thursday. Beginning on 
such issuance date, Federal credit 
unions may pay the above-described 
rate on such certificates and may con­
tinue to pay that rate for new certifi­
cates until new 26-week United States 
Treasury bills are issued, at which 
time the rate paid on such bills (plus 
one-quarter of one percent) becomes 
the ceiling rate for this category of ac­
count'.' The 26-week United States 
Treasury bill rate is published widely 
in many newspapers throughout the 
country.

Once established, the maximum rate 
of return Federal credit unions may 
specify or contract for may not be in­
creased during the 26 weeks the certi­
ficates remain outstanding. If such 
certificates are renewed, automatically 
or otherwise, the maximum rate that 
may be paid may not exceed one-quar­
ter of one percent above the 26-week 
Treasury bill ràte (discount basis) in 
effect at the time o f renewal. This 
type of certificate account must be 
issued in nonnegotiable form with a 
maturity of 26 weeks; a maturity, in 
excess of, or less than, 26 weeks is not 
permitted. The general limitations 
governing share certificate accounts 
apply.

Federal credit unions will be permit­
ted to base payment calculations on 
the average auction rate paid (dis­
count basis). Rounding off may be 
done only by rounding down. For ex­
ample, if the auction average rate is 
6.4638 percent on a discount basis, it 
may be rounded down to 6.463 percent, 
6.46 percent, or 6.4 percent. The one- 
quarter ei one percent additional 
amount will be added to such figure. 
The higher rates may be paid only on 
new deposits; rates on existing certifi­
cate accounts may not be increased 
prior to the maturity of such accounts. 
Public unit accounts may be invested 
in the new 26-week certificate account.

In utilizing this new share certificate 
account, Federal credit unions are 
urged to consider the needs of borrow­
ers as well as savers and to consider 
the earnings limitations imposed by 
the 1 percent per month loan rate ceil­
ing.

The NCUA’s decision to provide 
greater flexibility for Federal credit 
unions offering share certificates was 
taken after consultation with the 
Board of Governors of the Federal Re­
serve System, the Department of

Treasury, the Federal Deposit Insur­
ance Corporation, the Office of the 
Comptroller of the Currency, and the 
Federal Home Loan Bank Board. In 
order to facilitate the achievement of 
the above stated objectives as rapidly 
as possible, the NCUA finds that appli­
cation of the notice and public partici­
pation provisions of 5 U.S.C. Section 
553 would be contrary to the public in­
terest and that good cause exists for 
making the amendment effective in 
less than 30 days.

Accordingly, 12 CFR 701.35(g) is 
amended as set forth below.
(Sec. 120, 73 Stat. 635 (12 U.S.C. 1766) and 
Sec. 209, 84 Stat. 1104 (12 U.S.C. 1789.).

L a w r e n c e  C o n n e l l , 
A d m in is tra to r .

N o v e m b e r  15, 1978.
(1) Subsection tg) is amended by de­

leting the word “ or” at the end of 
paragraph (3); deleting the period at 
the end of paragraph (4) and, in lieu 
thereof, inserting “ ; or” , and adding a 
new paragraph to read as follows:
§ 701.35 Share accounts and share certifi­

cate accounts.

( g ) * * *
(5) one-quarter of one percent above 

the rate established (auction average 
on a discount basis) for 26 week 
United States Treasury bills issued on 
or immediately prior to the date of the 
purchase of any share certificate of 
$10,000 or more having a fixed or 
minimum term or qualifying period of 
26 weeks. Rounding off such rate may 
be done only by rounding down.

* * * * *
[FR Doc. 78-32629 Filed 11-20-78; 8:45 am]

[6351-01-M ]
Title 17— Commodity and Securities 

Exchanges

CHAPTER I— COMMODITY FUTURES 
TRADING COMMISSION

PART 32— REGULATION OF COM­
MODITY OPTION TRANSACTIONS

Reissuance of and Amendments to 
Commodity Option Regulations

AGENCY: Commodity Futures Trad­
ing Commission.
ACTION: Final rule.
SUMMARY: The Commission has re­
issued and has adopted certain amend­
ments to its commodity option regula­
tions. The purpose of the Commis-
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sion’s action is to implement the provi­
sions of the Futures Trading Act of 
1978 which direct the Commission to 
issue regulations governing the offer 
and sale of options on physical com­
modities (so-called “ dealer options” ). 
The Commission’s action does not 
affect the statutory and administra­
tive general prohibition against the 
offer and sale of commodity options to 
the public. The Commission’s action 
will become effective in 30 days; how­
ever, the Commission is soliciting com­
ment on the amendments to its com­
modity option regulations it has 
adopted, particularly the registration 
requirement being imposed on com­
modity option grantors.
EFFECTIVE DATE: December 21, 
1978, except that the amendment to 
§ 32.12(d) shall be effective immediate­
ly.
FOR FURTHER INFORMATION 
CONTACT:

Mark N. Rae, Esq., Office of General 
Counsel, Commodity Futures Trad­
ing Commission, 2633 K Street NW., 
Washington, D.C. 20581, telephone 
202-254-7295.

SUPPLEMENTARY INFORMATION: 
On November 24, 1976, the Commis­
sion published interim commodity 
option regulations governing the offer 
and sale of options involving all com­
modities other than those specifically 
enumerated in section 2(a) of the 
Commodity Exchange Act prior to en­
actment of the Commodity Futures 
Trading Commission Act of 1974.1 On 
April 12, 1978, the Commission adopt­
ed rule 32.11 as an amendment to its 
commodity option regulations.2 Rule 
32.11 generally suspended the offer 
and sale of commodity options to the 
public on and after June 1, 1978. The 
rule did not, however, prohibit the 
offer and sale of commodity options to 
commercial interests for use in connec­
tion with their businesses (so-called 
“ trade options” ) in accordance with 
rule 32.4(a), 17 CFR 32.4(a) (1977). * 

Thereafter, on May 26, 1978, the 
Commission adopted rule 32.12, which 
exempted the offer and sale of options 
on physical commodities—dealer op­
tions—from the general suspension

'See 41 FR 51814 et seq. See also 17 CFR  
Part 32 (1977), as amended 42 FR 61831 
(Dec. 6, 1977). Sec. 4c(a)(B) of the Comipod- 
ity Exchange Act, 7 U.S.C. 6c(a)(B) (1976), 
prohibits option transactions involving 
those commodities specifically enumerated 
in sec. 2a. Those commodities are: Wheat; 
cotton; rice; corn; oats; barley; rye; flaxseed; 
grain sorghums; mill feeds; butter; eggs; 
onions; Solanum tuberosum (Irish pota­
toes); wool; wool tops; fats and oils (includ­
ing lard, tallow, cottonseed oil, peanut oil, 
soybean oil and all other fats and oils); cot­
tonseed meal; cottonseed; peanuts; soy­
beans; soybean meal; livestock products; and 
frozen concentrated orange juice.

2See 43 FR 16153 et seq. (Apr. 17, 1978).
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created by rule 32.11, if the grantor of 
the option and the futures commission 
merchant offering the option each 
met specified conditions. See 43 FR 
23704 et seq. (June 1, 1978). Rule 32.12 
was adopted by the Commission in an­
ticipation of possible Congressional 
action allowing the offer and sale o f 
dealer options by certain persons to 
continue notwithstanding any general 
prohibition that Congress might 
impose or that otherwise might be in 
effect.3

On October 1, 1978, the Futures 
Trading Act of 1978, Pub. L. 95-405, 92 
Stat. 865 et seq. (September 30, 1978), 
became effective. Among other things, 
section 3 of that Act amends section 4c 
of the Commodity Exhange Act (“ the 
Act” ) so as to prohibit any commodity 
option transactions involving any com­
modity that first became subject to 
regulation under the Act in 1974, 
thereby codifying the Commission’s 
suspension of option sales. Certain 
trade option transactions are, howev­
er, exempted from the congressional 
prohibition. In addition, section 
4c(d)(2) of the Act directs the Com­
mission to issue regulations permitting 
grantors and futures commission mer­
chants to grant and offer dealer op­
tions if they comply With statutorily 
specified conditions and with such ad­
ditional uniform and reasonable condi­
tions as the Commission may pre­
scribe.

In accordance with these provisions, 
the Commission has determined to re­
issue its commodity option regulations 
with certain amendments. The Com­
mission believes that its existing regu­
lations generally are in accord with 
the new provisions of section 4c of the 
Act and that the reasons for its adop­
tion of these regulations continue to 
be valid. The Commission recognizes, 
however, that it is necessary to amend 
its rules to some extent to conform the 
regulations to requirements of the new 
legislation. Set forth belQw is a brief 
discussion of the amendments the 
Commission has adopted for this pur­
pose.

1. Section 4c(c) of the Act, among 
other things, exempts from the -gener­
al congressional prohibition on com­
modity option transactions certain 
trade option transactions effected in

sRule 32.12 requires that an option grant­
or and the persons offering or selling the 
grantor’s options to the public make such 
reports to the Commission as the Commis­
sion may by rule, regulation, or order re­
quire. On Aug. 24, 1978, the Commission 
published for comment a proposal to estab­
lish the form and content of reports to be 
submitted by grantors of dealer options and 
persons offering or selling such options to 
the public. See 43 FR 37715 et seq. The 
Commission has adopted these proposals in 
a modified form as amendments to rules
32.12 (a)(6) and (b)(1), and as new rules
32.12 (f), (g), (h), and (i). See 43 FR 52467 et 
seq. (Nov. 13, 1978).
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accordance with Commission regula­
tions, “ in which the purchaser is a 
producer, processor, commercial user 
of, or a merchant handling the com­
modity involved in the transaction, or 
the products or byproducts thereof.” 
The trade option exemption contained 
in section 4c(c) is not as broad as that 
contained in Commission rule 32.4(a). 
Under rule 32.4(a), option transactions 
are exempt from the effect of the sus­
pension imposed by rule 32.11 where 
the offeror has a “ reasonable basis to 
believe” that the offeree is a commer­
cial enterprise and that the offeree 
enters the transaction solely for pur­
poses relating to its business as such. 
Section 4e(c), however, exempts only 
those transactions in which the “ pur­
chaser is” a commercial enterprise. 
Rule 32.4(a) has been amended accord­
ingly, but the Commission has re­
tained the provision that the offeror 
have a reasonable basis to believe that 
the purchaser enters the transaction 
for business purposes.

Thus, rule 32.4(a) will provide that 
the provisions of part 32 generally:
shall not apply to a commodity option 
transaction in which the purchaser is a pro­
ducer, processor, or commercial user of, or a 
merchant handling, the commodity which is 
the subject of the commodity option trans­
action, or the products or byproducts there­
of, and in which the person offering the 
commodity option has a reasonable basis to 
believe that such producer, processor, com­
mercial user or merchant purchases the 
commodity option solely for purposes relat­
ed to its business as such * * * .

The purpose of rule 32.4(a) as initial­
ly adopted was to exempt from the re­
quirements of the Commission’s 
option regulations the acquisition of a 
commodity option for a nonspecula- 
tive purpose/ by a commercial enter­
prise engaged in transactions in physi­
cal commodities. See 42 FR 51815 (No­
vember 24, 1976). In order to qualify 
to grant dealer options under rule 
32.12, a person must be in the business 
of buying, selling, producing, or other­
wise using the commodity on which its 
options are granted, it must be a bona 
fide commercial enterprise.

A person that qualifies as a rule 
32.12 grantor is, therefore, in the Com­
mission’s view, a commercial interest 
to whom an option may be offered and 
sold under rule 32.4(a), both as origi­
nally adopted and as presently amend­
ed. There is, however, a question 
whether a rule 32.12 grantor that pur­
chases an option from a third party to 
cover its obligations as grantor of an 
option which has been sold to the 
public has purchased the option 
“ solely for purposes related to its busi­
ness” as a producer, processor, com­
mercial user or merchant handling the 
commodity within the meaning of rule 
32.4(a). The underlying rationale of 
rule 32.4(a) is that commercial enter­
prises engaged in the commodity busi-
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ness do not require the protection of 
the Commission’s option regulations if 
they decide to acquire commodity op­
tions for business purposes, such as in­
ventory management.

The Commission understands that 
these commercial enterprises tnight 
also sell options for such business pur­
poses.4 The Commission has therefore 
amended rule 32.4(a) expressly to pro­
vide that a rule 32.12 grantor of dealer 
options may acquire options under the 
trade option exemption for the pur­
pose o f  covering the grantor’s open 
option positions. Of; course, a grantor 
who chooses to cover its obligations 
under open option positions through 
the purchase of options or in some 
other manner will not be relieved of 
its obligations under section 
4c(d)(2)(A) of the Act to segregate 
amounts accruing as profits to option 
customers. See discussion under item 3 
below.

Protection of option customers has 
been the paramount concern of the 
Commission in the development of its 
option policy and regulations. To that 
end rule 32.12 requires grantors to 
have a net worth of $5,000,000 and to 
segregate the profits that accrue on 
the options that they grant. In addi­
tion, rule 32.12 grantors are jointly 
and severally liable with the persons 
through which their options are sold 
for any damages sustained by an 
option customer as a result of any un­
lawful act or omission, or any breach 
of contract, by thé person that sold 
the option to the customer, or any 
agent or employee of that person.5

Allowing a rule 32.12 grantor to pur­
chase options from third parties to 
cover its obligations to th.e public 
should provide additional protection 
for option customers. The purchase of 
an option by a grantor which, in 
effect, covers an option the grantor 
has granted should reduce the risk to 
which the grantor is exposed 6 and, in 
so doing, enhance the grantor’s finan­
cial stability.

The question has also arisen wheth­
er a producer, processor, commercial

4 See reauthorization of the Commodity 
Futures Trading Commission: Hearings 
before the Subcommittee on Agricultural 
Research and General Legislation of the 
Senate Committee on Agriculture, Nutri­
tion, and Forestry* 95th Cong., 2d Sess. pt. 
II, at 106, 425 (1978).

5 The Commission requests comment on 
whether the joint and several liability provi­
sions should be retained or be modified in 
any respect.

6 The only risk to which a grantor would 
be exposed where it has purchased an 
option whose terms coincided generally with 
those of an option it has granted would be 
that the person from which it has pur­
chased the option would not perform. A rule
32.12 grantor should, however, be in a posi­
tion to evaluate the reliability and integrity 
of the person from which it buys an option, 
and would have every incentive to do so.

user, or merchant handling a physical 
commodity may grant an option on 
that commodity through the facilities 
of a foreign exchange for purposes 
solely related to its business as such.

The Commission is not purporting to 
regulate the business affairs of com­
mercial enterprises within the United 
States, but only to regulate the offer 
and sale of options in this country. 
Nor does the Commission interpret 
the general prohibition on option 
transactions imposed by section 4c(c) 
of the Act to prevent commercial en­
terprises from granting options 
through foreign boards of trade. Ac­
cordingly, in the Commission’s view, 
the grant of an option through a for­
eign board of trade by a domestic com­
mercial enterprise would not contra­
vene the purpose of the general prohi­
bition on option transactions imposed 
by section 4c(c) of the Act or rule 
32.11 so long as it is not part of a 
scheme to offer, sell, or resell the 
option to a member of the public in 
the United States.

2. Section 4c(d)(2) of the Act directs 
the Commission to issue regulations 
allowing grantors and futures commis­
sion merchants to grant and offer 
dealer options subject to certain condi­
tions. Section 4c(d)(2)(A) requires that 
a grantor be a person domiciled in the 
United States who: .

(i) Is in the business of buying, selling, 
producing, or otherwise using the underly­
ing commodity:

(ii) At all times has a net worth of at least 
$5,000,000 certified annually by an inde­
pendent public accountant using generally 
accepted accounting principles: (and)

(iii) Notifies the Commission and every fu­
tures commission merchant offering the 
grantor’s option if the grantor knows or has 
reason to believe that the grantor’s net 
worth has fallen below $5,000,000 * * *.

Commission rule 32.12(a) requires, 
among other things, that a dealer 
option grantor be a person who, on 
May 1, 1978, was both in the business 
of granting options on a physical com­
modity and in the business of buying, 
selling, producing, or otherwise utiliz­
ing that commodity.7 Section

7 The House* version of the bill that 
became the Futures Trading Act of 1978 
contained provisions similar to these re­
quirements of rule 32.12(a). See H.R. 10285, 
95th Cong., 2d Sess. §(2) (1978); H.R. Rept. 
No. 1181, 95th Cong., 2d Sess. 25-26 (1978). 
These provisions were not, however, adopt­
ed by the Conference Committee or enacted 
into law. As explained by Representative 
Thomas Foley, Chairman of the House Ag­
riculture Committee and Co-Chairman of 
the Conference Committee: The House bill 
permitted so-called dealer options pursuant 
to regulations issued under expedited pro­
ceedings but the provision applied only to 
those who were dealing in options on May 1, 
1978. The conferees were concerned that 
the House provision was too restrictive and 
would allow only two or three firm's to exer­
cise a monopoly on this business. 124 Cong.

4c(d)(2)(A)(i) of the Act, however, re­
quires only that the grantor be a 
person who is in the business of 
buying, selling, producing, or other­
wise using the commodity underlying 
the option. The May 1, 1978, limita­
tion contained in rule 32.12(a) is, 
therefore, being deleted.

As indicated above, the requirement 
in section 4c(d)(2)(A) and in rule 
32.12(a) that a grantor be in the busi­
ness of buying, selling, producing, or 
otherwise using the commodity on 
which the-option is granted reflects 
both a congressional and a Commis­
sion judgment that grantors must be 
bona fide commercial enterprises uti­
lizing the commodity—as opposed to 
persons who, for example, merely ac­
quire or own a few kilos of gold and 
engage in isolated transactions in the 
physical commodity as a justification 
for granting options. The Commission 
will, therefore, consider an individual 
or firm that is not a bona fide com­
mercial enterprise utilizing the under­
lying commodity to be in violation of 
the provisions of thè prohibition im­
posed by section 4c(c) of the Act if it 
nonetheless grants options under the 
guise of rule 32.12. See also the discus­
sion under item 8 below.

As stated above, sections 4c(d)(2)(A)
(ii) and (iii) of the Act require that a 
dealer option grantor have a net worth 
of at least $5,000,000; that the gran­
tor’s net worth be certified annually 
by an independent public accountant; 
and that the grantor notify both the 
Commission and the futures commis­
sion merchants through which its op­
tions are sold whenever the grantor 
knows or has reason to believe that its 
net worth has fallen below the 
$5,000,000 minimum. As a result of 
these amendments the Commission re­
cently reduced the $10,000,000 net 
worth requirement in rule 32.12(a)(1) 
to $5,000,000. See 43 FR 47492 et seq. 
(October 16, 1978). The Commission is 
now amending rule 32.12(a)(1) to in­
corporate the other specific require­
ments of sections 4c(d)(2)(A) (ii) and
(iii) . The amended rule also requires 
the grantor to provide a copy of the 
accountant’s certification to the Com­
mission no later than 90 days after the 
close of the fiscal year of the grantor. 
The conditions imposed by Congress 
that a grantor have net a worth of at 
least $5,000,000 and that it notify the 
Commission whenever it knows or has 
“ reason to believe” that its net worth 
has fallen below that amount must at 
all times be met in order for a person 
to grant options lawfully. Thus, gran­
tors have a continuing duty of inquiry 
to ascertain that their net worth 
meets the statutory minimum. The 
Commission therefore interprets

Rec. H. 11219 (daily ed. Sept. 29, 1978). Seie 
also 124 Cong. Rec. S. 16530 (daily ed. Sept. 
28, 1978) (remarks of Sen. Huddleston).
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“ reason to believe” in section 
4c(d)(2)(A)(iii) to include the standard 
of “ should have known” in the exer­
cise of prudent business practices.

3. Section 4c(d)(2)(A) also directs the 
Commission to issue regulations re­
quiring dealer options grantors to:

(iv) Segregated daily, exclusively for the 
benefit of purchasers, money, exempted se­
curities (within the meaning of sec'. 3(a)(12) 
of the Securities Exchange Act of 1934 (15 
U.S.C. 78c(a)(12)), commercial paper, bank­
ers’ acceptances, commercial bills, or unen­
cumbered warehouse receipts, equal to an 
amount by which the value of each transac­
tion exceeds the amount received or to be 
received by the grantor for such transac­
tion;

(v) Providie] an identification number for 
each transaction; and

(vi) Providie] confirmation of all orders 
for such transactions executed, including 
the execution price and a transaction identi­
fication number * •

The language of these provisions is 
virtually identical to that of rules 
32.12(a)(3-5). The only differences are 
that rule 32.12(a)(3) uses the term 
“ option customers” rather than word 
“purchasers” used in section 
4c(d)(2)(A)(iv) % and that rule
32.12(a)(5) employs the terms “strik­
ing price and premium” instead of the 
term “ execution price” used in section 
4c(d)(2)(A)(vi). The Commission does 
not interpret the words of section 
4c(d)(2)(A) to include different per­
sons or elements of a transaction than 
those used in the Commission’s rules. 
Accordingly, the Commission has de­
termined that no changes are neces­
sary in rule 32.12(a)(3-5) in order to 
reflect the terms “ purchasers” and 
“ execution price.”

In requiring grantors to segregate 
amounts representing option customer 
accrued profits, Congress has endeav­
ored to assure that option customers 
will be in a position to receive the 
benefits of their bargain. In order to 
effectuate fully this congressional pur­
pose, the Commission is amending rule 
32.12(a)(3) to provide that grantors 
should segregate accrued profits in the 
same manner as futures commission 
merchants are presently required to 
segregate the purchase price paid by 
the option customer under rule 32.6. 
Thus, for example, grantors will be re­
quired to segregate in the United 
States as the property of option cus­
tomers amounts representing profits 
and may not commingle the segre­
gated propérty with the property of 
any other person except other option 
customers.

4. Section 4c(d)(2)(B) of the Act dir­
ects the Commission to impose certain 
requirements on futures commission 
merchants that offer and sell dealer 
options. Subsection (i) of that section 
requires that a futures commission 
merchant that sells dealer options 
have evidence that the grantor of

those options is in compliance with all 
of the requirements of section 
4c(d)(2)(A), i.e., that the grantor (1) is 
domiciled in the United States; (2) is a 
bona fide commercial enterprise; (3) 
has a net worth of at least $5,000,000;
(4) segregates customer profits; (5) 
provides a transaction identification 
number for each transaction; and (6) 
provides confirmation of all transac­
tions.8 The Commission is, therefore, 
adding rule 32.12(a)(9)(ii) to require 
that persons through which dealer op­
tions are sold have evidence in the 
form of an affidavit executed by the 
grantor or a partner or officer of the 
grantor that the grantor is in compli­
ance with each of these requirements 
and specifies the facts evidencing such 
compliance.

5. Commission rule 32.6(a), 17 CFR 
§ 32.6(a) (1977), requires, in part, that 
a person treat and deal with all 
money, securities, or property received 
from an option customer as payment 
of the purchase price in connection 
with a commodity option transaction 
as belonging to that customer until 
the expiration of the term of the 
option or, if the customer exercises 
the option, until all rights of the cus­
tomer under the option have been ful­
filled. This language is virtually identi­
cal to that of section 4c(d)(2)(B)(ii) of 
the Act. Rule 32.6(a), however, also 
provides that up to a maximum of 10 
percent of the money, securities, or 
property received from an option cus­
tomer need not be treated and dealt 
with as belonging to that customer. 
Section 4c(d)(2)(B)(ii) does not con­
tain such a provision. The 10-percent 
provision of rule 32.6(a) is, therefore, 
being deleted. Thus, from and after 
December 1, 1978, 100 percent of the 
purchase price received from custom­
ers must be segregated as belonging to 
customers.

As discussed above, section 
4c(d)(2)(A) of the Act and rule 
32.12(a)(3) require the grantor to seg­
regate accrued profits for the benefit 
of options customers. To implement 
fully the congressional purpose under­
lying these provisions, the Commission 
is amending rule 32.6 to provide that 
the segregation obligations imposed on 
futures commission merchants also 
apply to any funds or other property 
remitted by the grantor to the futures

8Sec. 4c(d)(2) also authorizes, but does not 
require; the Commission to permit persons 
not domiciled in the United States to grant 
options under such additional terms and 
conditions as the Commission may adopt to 
provide customers protections that are sub­
stantially equivalent to those applicable to 
grantors domiciled in the United States. 
The Commission does not intend to exercise 
this authority casually. Accordingly, the 
Commission is interested in receiving com­
ments on the type of terms and conditions 
that might be imposed on nondomestic 
grantors to insure adequate customer safe­
guards.

commission merchant for payment to 
option customers as a result of the 
option transaction.

6. Section 4c(d)(2)(B)(iii) of the Act, 
as amended, requires that futures 
commission merchants that offer and 
sell dealer options record “ each trans­
action in its customer’s name by the 
transaction identification number pro­
vided by the grantor.” While Rule 
32.12(a)(6)(ii) requires that futures 
commission merchants furnish their 
customers with confirmation state­
ments which inçlude the transaction 
identification number provided by the 
grantor, it does riot specifically require 
a futures commission merchant to 
keep a record which matches customer 
names with grantor identification 
numbers. A requirement of this nature 
is now being added as rule 
32.12(a)(9)(i).

7. Section 4c(d)(2)(B)(iv) of the Act, 
as amended, requires that a futures 
commission merchant provide
a disclosure statement to its customers 
under regulations of the Commission, that 
discloses, among other things, all costs, in­
cluding any markups or commissions in­
volved in such transaction * * *.

Under existing rule 32.5(a) futures 
commission merchants are already re­
quired to deliver to option customers a 
summary disclosure statement con­
taining, among other things, a listing 
of the elements comprising the pur­
chase price to be charged, including 
the premium, markups on the premi­
um and other charges, as well as the 
method by which the premium is es­
tablished. The summary disclosure 
statement must also contain a descrip­
tion of any and all costs (including 
commissions however characterized) in 
addition to the striking price that the 
customer may incur upon exercise of 
the option. The summary disclosure 
statement need not contain particular­
ized price data of all costs which the 
customer may incur in the transaction, 
but to the extent such information is 
known prior to the entry into a partic­
ular transaction, rule 32.5(c) requires 
the futures commission merchant to 
inform the option customer of this 
price information. In addition, rule 
32.5(d) requires the futures commis­
sion merchant to furnish to the cus­
tomer not more than 24 hours after 
the execution o f a transaction, a writ­
ten confirmation statement which sets 
forth, among other things, (1) the 
actual amount of the purchase price 
including a separate listing of the pre­
mium, of markups on the premium, 
and of costs, fees, and other charges, 
and (2) the striking price.

The Commission believes that these 
provisions of its existing rules are con­
sistent with the requirements of new 
section 4c(d)(2)(B)(iv) of the act. In 
order to implement fully the Congres­
sional purpose of this section, howev-

FEDERAL REGISTER, VOL. 43, NO. 225— TUESDAY, NOVEMBER 21, 1978



54224 RULES AND REGULATIONS

er, the Commission is amending rule 
32.5 in two respects. First, in addition 
to disclosing the method by which the 
premium is established in the sum­
mary disclosure statement, disclosures 
shall also be made of the «method by 
which all other costs, fees, and 
charges comprising the purchase price 
are to be calculated. For example, if 
the futures commission merchant is to 
charge a transaction fee or similar 
charge based on a percentage of the 
premium, this fact and the percentage 
must be disclosed. Second, to the 
extent any particular cost to be in­
curred by the option customer is not 
known precisely prior to the entry into 
the option transaction, the futures 
commission merchant must inform the 
option customer of this fact, idéntify 
the costs involved and provide a bona 
fide estimate o f what the costs are ex­
pected to be.9

8. Prior to the enactment of the Fu­
tures Trading Act of 1978, the only 
persons that could lawfully grant op­
tions on a physical commodity offered 
or sold to the public were those who, 
on May 1, 1978, were in» the business of 
granting options on a physical com­
modity and in the business of buying, 
selling, producing, or otherwise utiliz­
ing that commodity. See rule 32.12(a), 
43 FR 23704 et seq. (June 1, 1978). 
However, as stated above, as a result 
of the new legislation, the Commission 
has amended rule 32.12 to delete the 
May 1, 1978, limitation. Thus, any 
person that is in the business of 
buying, selling, producing, or other­
wise using a commodity may grant op­
tions on that commodity if—but only 
if—th e , person complies with the re­
quirements set forth in section 4c(d) 
of the Act and the regulations adopted 
by the Commission to implement that 
section. Included among these statuto­
ry requirements. Congress has direct­
ed that grantors must comply with 
“ any additional uniform and reason­
able terms and conditions the Commis­
sion may prescribe, including registra­
tion with the Commission.” Section 
4c(d)(2)(C). Thus, while Congress has 
provided that persons who were not in 
the business of granting options on 
May 1, 1978, should generally be able 
to grant options under the Act, as 
amended, Congress also wanted to 
insure that no person will be permit­
ted to grant options to the public if 
the person m$,y be found unfit to be 
registered with the Commission. Ac­
cordingly, the Commission has adopt­
ed rule 32.12(a)(10), imposing a regis­
tration requirement fo r ’ commodity 
option grantors consistent with other 
registration requirements contained in 
the Act. The Commission believes that

9O f course, all known costs are required to 
be disclosed either in the summary disclo­
sure statement or prior to the entry into the 
transaction.

this registration requirement will 
benefit the public in that it will allow 
the Commission to determine whether 
or not an applicant is fit to assume the 
position of sensitive public trust that 
being an option grantor entails. 10

As stated above, in order to grant op­
tions on a physical commodity the Act 
requires that a person be in the busi­
ness of buying, selling, producing or 
otherwise using the commodity on 
which the option is written. Accord­
ingly, the Commission is requiring 
that, as part of the registration proc­
ess, applicants for registration as com­
modity options grantors provide the 
Commission with information which 
will enable the Commission to deter­
mine if the applicant is a bona fide 
commerical enterprise with respect to 
the commodity underlying the option. 
Each applicant must submit the fol­
lowing information with respect to 
each commodity upon which it intends 
to grant options: <1) The type and 
number of commercial enterprises 
with which it has engaged in business 
during the preceding 12 months (or 
such shorter period as the applicant 
may have been in business), (2) the 
type and size (by quantity of commod­
ity) of transactions with such enter­
prises during the preceding 12 months 
(or such shorter period), (3) the 
amount o f production, inventories, 
and cash market sales or purchases for 
the most recently concluded fiscal 
quarter and at least the three preced­
ing fiscal quarters (or such shorter 
period), and (4) any additional infor­
mation evidencing the fact that the 
applicant is a bona fide commercial en­
terprise with respect to each such 
commodity.

Under new rule 32.12(a)<10), no 
person will be allowed to grant or issue 
options on a physical commodity 
unless registered with the Commission 
as a commodity options grantor. In 
passing upon applications for registra­
tion, the Commission will apply the 
specific statutory requirements set 
forth in section 4<c)(d) of the Act and 
also the same standards of fitness for 
registration that Congress has made 
applicable to other commodity profes­
sionals as set forth in sections 4n and 
8a of the Act, as amended. The Com­
mission may therefore deny registra­
tion, for example, if the applicant does 
not establish that the applicant is à 
bona fide commerical enterprise, or 
has at least $5,000,000 net worth or if 
one or more of the bases for denial of 
registration set forth in sections 4n or 
8a exist, including the bases set forth 
in the Commission’s published inter-

10The Commission’s regulations already 
require that dealer options may not be sold 
to the public except through registered fu­
tures commission merchants and associated 
persons. See rules 32.3 (a) and (b), 17 CFR
32.3 (a) and (b) (1977).

pretation of the “ good cause” stand­
ard contained in section 8a.11

Prospective grantors will be required 
to file applications for registration 
with the Commission on Commission 
form 7-R,12 the form presently used by 
applicants for registration as futures 
commission merchants, commodity 
pool operators and commodity trading 
advisors, together with a filing fee of 
$200 and a signed statement that the 
applicant is applying for registration 
as a commodity options grantor and 
containing the information relating to 
its commercial activities referred to 
above. Among other things, form 7-R 
requires an applicant for registration 
to provide the Commission with infor­
mation concerning (1) its form of orga­
nization, i.e., sole proprietorship, part­
nership or corporation; (2) certain 
types o f adverse actions which may 
have been taken or are pending 
against it; and (3) the names and 
duties of its principal personnel. In ad­
dition, the principal personnel of an 
applicant registration as a commodity 
option grantor will be required to file 
Commission form 8-R .13 This form re­
quests information concerning an indi­
vidual’s background, including infor­
mation regarding certain types of ad­
verse actions that may have been 
taken against the individual.

Applicants for registration with the 
Commission as commodity options 
grantors that are registered with the 
Commission in another capacity, and 
the principal personnel thereof, need 
not execute and file 7-R and 8-R 
forms with their applications to the 
extent they have current 7-R and 8-R  
forms on file with the Commission. 
Prospective grantors must, however, 
indicate the capacity in which they 
are registered with the Commission in 
the statement required by rule 
32.12(a)(10)(i). Of course, by virtue of 
rule 1.19, 17 CFR 1.19 (1977), futures 
commission merchants may not law­
fully grant options and therefore may 
not be registered as commodity option 
grantors. Prospective grantors jpeed 
not defer filing applications for regis­
tration until the effective date of rule 
32.12(a)(10.)

Consistent with section 8a(2) of the 
Act, rule 32.12(a)(10) provides that 
pending final Commission action on an 
application for registration as a com­
modity options grantor, registration 
shall not be granted. However, section 
4c(dXl) of the Act, as amended, per­
mits persons domiciled in the United 
States who, on May 1, 1978, were in 
the business of granting options on a 
physical commodity and in the busi­
ness of buying, selling, producing, or

»40 FR 28125 (June 30, 1975). The Com­
mission expects to publish a revised inter­
pretation of this standard in the near 
future.

12See 42 FR 23988 et seq. (May 11. 1977).
13Ibid.
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otherwisé using that commodity, to 
continue to grant options on that com­
modity in accordance with the Com­
mission regulations in effect on 
August 17, 1978, until 30 days after 
the effective date of the regulations 
issued by the Commission under sec­
tion 4c(d)(2).14 Thus, these grantors 
may continue to grant options until 
January 22, 1979; i.e., 30 days after the 
effective date of the regulations which 
the Commission has now issued.

Section 4c(d)(l) also provides that if 
one of these grantors files an applica­
tion for registration with the Commis- y 
sion within 30 days after the effective * 
date of these regulations, that grantor 
may continue to grant options pending 
final Commission action on its applica­
tion. As a result, persons presently 
granting options in accordance with 
rule 32.12 that file applications for 
registration before January 22, 1979, 
will be entitled to continue to grant or 
issue options in accordance with the 
provisions of section 4c(d)(l> until the 
Commission makes a final determina­
tion on their applications; those who 
do not make timely application must, 
of course, cease granting options until 
they are registered.

Section 4c(d) of the Act also pro­
vides that:
The Commission may terminate the right of 
any person to grant, offer, or sell options 
under this subsection only after a hearing, 
including a finding that the continuation of 
such right is contrary to the public interest: 
Provided, That pending the completion of 
such termination proceedings, the Commis­
sion may suspend the right to grant, offer, 
or sell options of any person whose activi­
ties in the Commission’s judgment present a 
substantial risk to the public interest.

The Commission is adding rule 
32.12(a)(ll) to implement this provi­
sion. In doing so, the Commission has 
interpreted the public interest stand­
ard in light of the relevant purposes 
and provisions of the Act. Accordingly, 
the Commission has expressly recog­
nized and provided that the public in­
terest standard of this provision in­
cludes considerations of whether any 
substantial economic purpose is served 
by the options granted, offered or sold 
and whether there exists any of the 
bases upôn which the Commission 
may deny, suspend, or revoke the reg­
istration of a commodity professional 
under the Act. The economic purpose 
criterion is consistent with the public 
interest standard contained in section 
5(g) of the Act applicable to futures 
contracts and with the Commission’s

14 Section 4c(d)(l) does not, however, 
exempt the futures commission merchants 
through which these grantors sell their op­
tions from the effect of the Commission’s 
regulations during this 30-day period. Thus, 
futures commission merchants must be in 
full compliance with the regulations from  
and after the December 21, 1978 effective 
date.

RULES AND REGULATIONS

previously announced policy with re­
spect to commodity options. See, e.g., 
42 FR 18248 (April 5, 1977), 42 FR 
55545 (October 17, 1977), and 43 FR 
16155-58 (April 17, 1978).

9. Rule 32.12(c) presently provides in 
pertinent part that the Commission 
may for good cause shown waive any 
of the requirements of paragraphs (a) 
and (b) of rule 32.12. As more fully dis­
cussed above, however, sections 4c(d)
(1) and (2) (A) and (B) of the Act 
impose specific statutory requirements 
on grantors and futures commission 
merchants. The Commission may not, 
of course, waive any of these require­
ments. Rule 32.12(c) is, therefore, 
being amended accordingly.

10. The Commission’s action imple­
menting the requirements of section 
4c(d)(2) of the Act will render para­
graphed) of rule 32.12 obsolete. Para­
graph (d) has provided that the ex­
emption for dealer options contained 
in rule 32.12 would expire 60 days 
after the effective date of any amend­
ment to section 4c(b) of the Act. Since 
section 4c(b) was amended effective 
October 1, 1978, rule 32.12(d) will 
expire by its terms on November 30, 
1978. To prevent a regulatory gap 
from occurring, the Commission is re­
pealing rule 32.12(d) effective immedi­
ately.

11. The Commission has also deter­
mined to amend the statutory authori­
ty citations applicable to part 32 in 
order to reflect the enactment of the 
Futures Trading Act of 1978.

12. Section 4c(d)(2) of the Act dir­
ects the Commission to issue regula­
tions governing the offer and sale of 
dealer options. Those portions of its 
existing regulations that the Commis­
sion has determined to reissue for this 
purpose were originally adopted in 
compliance with the notice and public 
procedures provided for in 5 U.S.C. 553 
(1976). For this reason, the Commis­
sion finds that further compliance 
with these procedures is unnecessary. 
With respect to the amendments to its 
regulations that the Commission is 
now adopting to implement section 
4c(d)(2), the Commission finds that 
compliance with the preadoption 
notice and public procedures of 5
U.S.C. 553 is in part unnecessary and 
in any event contrary to the public in­
terest.

Section 4c(d)(2) expressly requires 
the Commission to issue regulations 
conforming to certain specific statuto­
ry requirements; since the Act gives 
the Commission little discretion, if 
any, over these matters, public com­
ment on these requirements is unnec­
essary. Certain of the amendments the 
Commission is now adopting effectu­
ate this express congressional man­
date. The Commission recognizes, 
however, that in adopting certain 
other amendments, such as the regis-

54225
tration requirement imposed on com­
modity options grantors, the Commis­
sion is endeavoring to implement the 
purposes—as well as the specific re­
quirements—of section 4c(d)(2). While 
the Commission might have deferred 
adoption of amendments implement­
ing the specific statutory requirements 
until it had an opportunity to receive 
comment on the other amendments, 
the Commission believes that to have 
done so would have been contrary to 
the public interest.

In enacting section 4c(d)(2) Congress 
wanted to insure not only that dealer 
options would be sold under adequate 
customer safeguards, but also that 
firms in addition to those that were in 
business on May 1, 1978, would be per­
mitted to enter the field as soon as 
practicable. Entry into the field by ad­
ditional firms is not possible under the 
Act, however, until regulations have 
been promulgated for that purpose. In 
view of these considerations, as well as 
the Commission’s obligation under sec­
tion 15 of the Act, 7 U.S.C. 19 (1976), 
to endeavor to take the least anticom­
petitive means of achieving the Act’s 
purposes, the Commission has deter­
mined to issue these regulations with­
out delay. If a registration require­
ment should not be imposed on gran­
tors concurrently with the balance of 
the regulations, however, the public 
will be exposed to unwarranted risks 
since firms that might not be fit to 
assume the position of sensitive public 
trust that granting options entails 
might thereby gain access to the field. 
For this reason it would be contrary to 
the public interest to delay the effec­
tive date of the registration require­
ment beyond the date that the bah 
ance of the regulations become effec­
tive.

In any event the reissuance and 
amendment of the Commission regula­
tions will not become effective until 
December 21, 1978, and the Commis­
sion will consider any comments on its 
action it may receive prior to that date 
in order to determine whether the 
Commission should modify these regu­
lations in any respect. To be consid­
ered comments should be sent to the 
Commission at its Washington ad­
dress, 2033 K Street NW., Washington
D.C. 20581, attention: Secretariat.

In its adoption of the options regula­
tions presently in effect, the Commis­
sion, consistent with its obligations 
under section 15 of the Act, 7 U.S.C. 
19 (1976), has taken into account the 
publitrinterest to be protected by the 
antitrust laws and has endeavored to 
take the least anticompetitive means 
of achieving the objectives, policies, 
and purposes of the Act. See, e.g., 41 
FR 51809 (November 24, 1976); 43 FR 
16156 (April 17, 1978). The Commis­
sion has also done so in determining to 
continue these regulations in effect at
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this time and to adopt these amend­
ments and has also considered the con­
gressional judgment reflected in the 
Futures Trading Act of 1978 that op­
tions may be offered and sold only 
under terms and conditions that are 
designed to insure adequate customer 
safeguards.

In consideration of the foregoing, 
the Commission pursuant to the au­
thority contained in sections 2(a)(1), 
4c and 8a of the Commodity Exchange 
Act, 7 U.S.Ç. 2, 6c and 12a (1976), as 
amended by Pub. L. 95-405, 92 Stat. 
865 et seq. (September 30, 1978), 
hereby amends part 32 of chapter I of 
title 17 of the Code of Federal Regula­
tions as follows:

1. By continuing in effect the follow­
ing sections of Part 32:

32.1 Definitions (17 CFR 32.1 (1977)).
32.2 Prohibited transactions (17 CFR 32.2

(1976) ).
32.3 Unlawful commodity option transac­

tions (17 CFR 32.3 (1977), as amended 42 
FR 61831 (December 6, 1977)).

32.4 Exemptions (17 CFR 32.4 (1977)) 
(except paragraph (a)).

32.5 Disclosure (17 CFR 32.5 (1977))
(except paragraphs (aXIXii) and (c)).

32.6 Segregation '(17 CFR 32.6 (1977)) 
(except paragraph (a)).

32.7 Books and record keeping (17 CFR
32.7 (1977)).

32.8 Unlawful representations (17 CFR
32.8 (1977)).

32.9 Fraud in connection with commodity 
option transactions (17 CFR 32.9
(1977) ).

32.10 Option transactions entexed into 
prior to the effective date of this part 
(17 CFR 32.10 (1977)).

32.11 Suspension of commodity option 
transactions (43 FR 16153 et seq. (April 
17, 1978));

32.12 Exemption from suspension of com­
modity option transactions (43 FR 23704 
et seq. (June 1, 1978), as amended by 43 
FR 52467 et seq. (November 13, 1978)) 
(except paragraphs (a)(1), (a)(3), (c) and 
(d));?5

2. By amending § 32.4(a) to read as 
follows:
§ 32.4 Exemptions.

(a) Except for the provisions of 
§§ 32.2, 32.8 and 32.9, which shall in 
any event apply to all commodity 
option transactions, the provisions of 
this part shall not apply to a commod­
ity option transaction in which the 
purchaser is a producer, processor, or 
commercial user of, or a merchant 
handling, the commodity which is the 
subject of the commodity option 
transaction, or the products or byprod­
ucts thereof, and in which the person 
offering the commodity option has a 
reasonable basis to believe that such 
producer, processor, commercial user

15Amendments to paragraphs (a)(6) and 
(b)(1) of rule 32.12 and new rules 32.12(f), 
(g), (h) and (i) were recently adopted. See 43 
FR 52467 et seq. (November 13, 1978), and 
note 2. supra.

or merchant purchases the commodity 
option solely for purposes related to 
its business as such or for the purpose 
of meeting its obligations to option 
customers under outstanding, options 
it has granted in accordance with the 
provisions of section 32.12.

• * * * *
3. By amending paragraphs (aXIXii) 

and (c) of § 32.5 as follows:
§ 32.5 Disclosure.

(a )* * *( ! ) * ♦ .
(ii) A listing of the elements com­

prising the purchase price to be 
charged, including the premium, 
markups on the premium, costs, fees 
and other charges, as well as the 
method by which the premium and 
such costs, fees and other charges are 
established;

4c * * * *
(c) * * * to the extent any of the 

foregoing amounts are not known, 
such person shall inform the option 
customer or prospective option cus­
tomer of that fact, identify which 
amounts are hot known, and provide a 
bona fide estimate o f what the 
amounts are expected to be.

* * * * *
4. By amending § 32.6(a) to read as 

follows:
§ 32.6 Segregation.

(a) Any person which accepts 
money, securities, or property from an 
option customer as payment of the 
purchase price in connection with a 
commodity option transaction or 
which accepts money, securities, or 
property payable to an option custom­
er as a result of a commodity option 
transaction shall treat and deal with 
such money, securities, and property 
as belonging to such option customer 
until expiration of the term of the 
option, or, if the option customer exer­
cises the option, until all rights of the 
option customer under the commodity 
option or as a result of such exercise 
have been fulfilled. Such money, secu­
rities, and property <1) shall be sepa­
rately accounted for and segregated as 
belonging to such option customer, (2) 
shall be kept in the United States, and
(3) shall not be commingled with the 
money, securities, or property of any 
other person, including the money, se­
curities, or property received by a fu­
tures commission merchant to margin, 
guarantee or secure the trades or con­
tracts of commodity customers (as de­
fined in § 1.3(k) of this chapter) or 
with the money accruing to such com­
modity customers as the result of such 
trades or contracts: Provided, however,

That the money, securities, or proper­
ty treated as belonging to an option 
customer may for convenience be com­
mingled with the money, securities, or 
property treated as belonging to any 
other- option customer and deposited 
in the same account or accounts with 
any bank or trust company in the 
United States. Such money, securities, 
and property, when so deposited with 
any bank or trust company, shall be 
deposited under an account name 
which will clearly show that it con­
tains money, securities, or property, 
segregated as required by this part. 
Each person depositing such money, 
securities, or property shall obtain and 
retain in its files for the period pro­
vided in §1.31 of this chapter an ac­
knowledgment from such bank or 
trust company that it wras informed 
that the money, securities, and proper­
ty therein are being treated as belong­
ing to option customers and are being 
held in accordance with the^provisions 
of this part. Such bank or trust com­
pany shall allow inspection of such ac­
counts at any reasonable time by rep­
resentatives of the Commission.

4c * * * *
5. By amending paragraphs (a)(1), 

(a)(3) and (c), adding paragraphs 
(a)(9), (aXlO) and (aX ll) and revoking 
paragraph (d) of § 32.12, but reserving 
paragraph (d) for future use, as fol­
lows:
§ 32.12 Exemption from suspension of 

commodity option transactions.
(a) The provisions of §32.11 shall 

not apply to the solicitation or accept­
ance of orders for, or the acceptance 
of money, securities, or property in 
connection with, the purchase .or sale 
of any commodity option on a physical 
commodity granted by a person domi­
ciled in the United States who is in the 
business of buying, selling, producing, 
or otherwise using that commodity if 
all of the following conditions are met 
at the time of the solicitation or ac­
ceptance:

(1) The grantor at all times has a net 
worth of at least $5,000,000 certified 
annually by an independent public ac­
countant using generally accepted ac­
counting principles, provides a copy of 
such certification to the Commission 
no later than 90 days after the close of 
the fiscal year of the grantor, and no­
tifies in writing the Commission and 
every futures commission merchant 
offering and selling the grantor’s op­
tions whenever the grantor knows or 
has reason to believe that the gran­
tor’s new worth has fallen below 
$5,000,000; x  .

* * * * *
(3) * * * and the grantor shall treat 

and deal with and shall segregate the
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foregoing property in the same 
manner and subject to the same condi­
tions as set forth in § 32.6 of this chap­
ter with respect to the treatment and 
segregation of the purchase price paid 
by option customers;

* * * * *
(9) Each person who is offering and 

selling the option to an option custom­
er (i) records each transaction in its 
customer’s name by the transaction 
identification number provided by the 
grantor and (ii) has evidence in the 
form of an affidavit executed upon 
actual knowledge by the proprietor of 
a sole proprietorship grantor, a gener­
al partner of a partnership grantor, or 
the chief executive officer or chief fi­
nancial officer of a corporate grantor, 
that the grantor of the options that it 
sells is in compliance -with paragraphs
(a), (a)(1), (a)(3), (a)(4), and (a)(5) of 
this section and specifies the facts evi­
dencing such compliance.

(10) (i) The grantor is registered with 
the Commission as a commodity op­
tions grantor: Provided, That any 
person domiciled in the United States 
who on May 1, 1978, was in the busi­
ness of granting an option on a physi­
cal commodity and was in the business 
of selling, producing, or otherwise uti­
lizing that commodity and who files 
an application for registration under 
this paragraph on or prior to Decem­
ber 31, 1978, may continue to grant or 
issue options in accordance with this 
§32.12 pending a final determination 
by the Commission on the application. 
Applications for registration as a com­
modity options grantor shall be filed 
with the Commission on form 7-R to­
gether with a statement executed by 
the applicant (A) that the applicant is 
seeking registration as a commodity 
options grantor under this section and 
(B) containing the following informa­
tion with respect to each commodity 
upon which the applicant intends to 
grant options: (.1) The type and 
number of commercial enterprises 
with which the applicant has engaged 
in business during the preceding 12 
months (or such shorter period as the 
applicant may have been in business);
(2) the type and size (by quantity of 
commodity) of transactions with such 
enterprises during the preceding 12 
months (or such shorter period); (3) 
the amount of production, inventories, 
and cash market sales or purchases of 
the applicant for the most recently 
concluded fiscal quarter and at least 
the three preceding fiscal quarters (or 
such shorter period); and (4) any addi­
tional information evidencing the fact 
that the applicant is a bona fide com­
mercial enterprise with respect to each 
such commodity. A form 7-R need not 
be executed and filed by an applicant 
that is registered with the Commission 
and has an up-to-date form 7-R on file
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with the Commission, but such an ap­
plicant must state the capacity in 
which it is registered with the Com­
mission in the statement accompany­
ing the application required by this 
paragraph. The application-for regis­
tration shall also be accompanied by a 
form 8-R  executed and filed by each 
sole proprietor and by each natural 
person who is a general partner, offi­
cer, director, or branch office manager 
of the applicant, or performs similar 
functions, or is any other controlling 
person of the applicant; except that 
an accompanying form 8-R  need not 
be filed by any individual who (i) is 
registered as a floor broker or an asso­
ciated person or has applied for regis­
tration as a floor broker or an associat­
ed person and such application has 
not been withdrawn or denied or who 
is affiliated with any registrant, (ii) 
has an up-to-date form 8-R  on file 
with the Commission and (iii) is identi­
fied on the form 7-R or statement 
filed by the grantor under this para­
graph. Any natural person (other than 
a floor broker or associated person) 
who subsequently becomes a general 
partner, officer, director, or branch of­
ficer manager of the registrant, or per­
forms similar functions, or becomes 
any other controlling person of the 
registrant, shall promptly execute and 
file a form 8-R. Each form 8-R  shall 
be filed in accordance with the 
instructions contained therein. Indi­
viduals who were previously required 
to submit biographical information on 
form 94 or who have filed a form 8-R 
as required by this section shall file a 
current form 8-R, upon request by the 
Commission.

(ii) Each application for registration, 
or renewal thereof, as a commodity 
options grantor shall be accompanied 
by a fee of $200. Fees shall be remitted 
by money order, bank draft, or check, 
payable to the Commodity Futures 
Trading Commission. All registrations 
under this section shall expire on the 
30th day of June of each year, and 
shall be renewed upon application 
therefore subject to the same require­
ments as in the case of an original ap­
plication. Each person registered 
under this section shall comply with 
the provisions of §§ 1.14(a)(4) and (c) 
of this chapter.

(iii) The Commission may refuse to 
register any person seeking registra­
tion under this section if it is found, 
after opportunity for hearing, that the 
applicant has not established that the 
applicant meets the requirements of 
section 4(c)(d) of the Act or of para­
graph (a)(1) of this section or that the 
applicant is unfit to engage in business 
because of the existence of any of the 
reasons upon which the Commission is 
authorized to refuse registration 
under sections 4n or 8a of the Act: 
Provided, That pending final determi-
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nation of the applicant’s fitness for 
registration, registration shall not be 
granted: And provided further, That 
the applicant may appeal from a re­
fusal of registration in the manner 
provided in section 6(b) of the Act.

(11) Notwithstanding the foregoing 
provisions of this section, the Commis­
sion may terminate the right of any 
person to grant, offer, or sell options 
under this section only after a hear­
ing, including a finding that the con­
tinuation of such right is contrary to 
the public interest: Provided, That 
pending the completion of such termi­
nation proceedings, the Commission 
may suspend the right to grant, offer, 
or sell options of any person whose ac­
tivities in the Commission’s judgment 
present a substantial risk to the public 
interest. In determining whether to 
terminate or suspend the right of any 
person to grant, offer, or sell options, 
the Commission will consider, among 
other public interest factors, whether 
any substantial economic purpose is 
served by the options granted, offered, 
or sold, whether any cause exists 
under sections 4n or 8a of the Act 
which would warrant refusal, suspen­
sion or revocation of registration with 
the Commission and whether the 
person is-in violation of any provision 
of the Act or the Commission’s regula­
tions thereunder, including the regula­
tions contained in this part.

*  *  *  * *

(c) Upon written application the 
Commission may for good cause shown 
in any particular case waive the re­
quirements of any provision of para­
graph (a) or (b) of this section other 
than those requirements expressly im­
posed by sections 4c(d)(l) and (2) (A) 
and (B) of the Act, subject to such 
other terms and conditions as the 
Commission may find appropriate in 
the public interest and for the protec­
tion of option customers.

* * * * *

(d) [Reserved],

*  *  •  *  *

6. By amending the authority cita­
tions applicable to part 32 as follows:

A uthority: Secs. 2(a)(1), 4c and 8a, Com­
modity Exchange Act (7 U.S.C. 2, 6c and 12a 
(1976), as amended by Pub. L. 95-405, 92 
Stat. 865, 867-869).

The foregoing action shall become 
effective on December 21, 1978, except 
that the foregoing repeal of rule 
32.12(d) shall be effective immediate­
ly.
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Issued in Washington, D.C., on No­

vember 15,1978, by the Commission.
W i l l i a m  T. B a g l e y , 

Chairman, Commodity 
Futures Trading Commission. 

tPR Doc. 78-32644 Filed 11-20-78; 8:45 am]
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CHAPTER II— SECURITIES AND 
EXCHANGE COMMISSION

[Release No. SAB-26]

PART 211— INTERPRETATIVE RE­
LEASES RELATING TO  ACCO UN T­
ING MATTERS

Subpart B— Staff Accounting Bulletins

S t a f f  A c c o u n t in g  B u l l e t in  N o . 26

AGENCY: Securities and Exchange 
Commission.
ACTION: Publication of Staff Ac­
counting Bulletin.

SUMMARY: The interpretations in 
this Staff Accounting Bulletin express 
the staff’s views concerning three ac­
counting and disclosure matters relat­
ing to bank holding companies. The 
first matter presents the staff’s sug­
gestion for items to be included in a 
capsule updating of a summary of op­
erations. The second matter is con­
cerned with disclosure believed appro­
priate in connection with reporting of 
dividends which can be paid by bank 
subsidiaries. The third matter dis­
cusses the use of tax equivalent ad­
justed amounts in financial statements 
and management’s discussion of the 
results of operations.
DATE: November 13, 1978.
FOR FURTHER INFORMATION 
CONTACT:

Lawrence J. Bloch, Office of the 
Chief Accountant, Securities and Ex­
change Commission, Washington, 
D.C. 20549, 202-472-3782.

SUPPLEMENTARY INFORMATION: 
The statements in Staff Accounting 
Bulletins are not rules or interpreta­
tions of the Commission nor are they 
published as bearing the Commission’s 
official approval; they represent inter­
pretations and practices followed by 
the Division of Corporation Finance 
and the Office of the Chief Account­
ant in administering the disclosure re-
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quirements of the Federal securities 
laws.

S h i r l e y  E. H o l l is , 
Assistant Secretary. 

N o v e m b e r  13,1978.
Staff Accounting Bulletin No. 26

The following interpretations express the 
staff’s view regarding certain accounting 
and disclosure matters relating to bank 
holding companies.

topic i : financial statements

* * * * *
J. Summary of operations—capsule updat­

ing.
Facts: Registrants may be required to 
update the summary of operations or state­
ment of income presented in lieu of a sum­
mary in 1933 Act registration statements 
with condensed (or capsule) information 
through the end of the latest month-end or 
quarter.
Question: W hat specific items are appropri­
ate for presenting capsule information for a 
bank holding company?
Interpretive Response: Capsule income in­
formation for a bank holding company 
should included at least the following items: 

Interest income; Net interest income; Pro­
vision for loan losses and Income before 
income taxes and securities gains (losses).

Income before securities gains (losses); 
Net income and Earnings per share.

* * * * *

TOPIC 4: EQUITY ACCOUNTS

* * * * *
I. Limitation on payment of dividends by 

subsidiary banks to parent holding compa­
ny.
Facts: The principal source of income and 
funds for a bank holding company is divi­
dends paid by subsidiary banks. Bank regu­
latory agencies limit the amount of divi­
dends which a bank can pay without obtain­
ing approval from the agencies.
Question: W hat disclosure is the staff re­
questing from bank holding companies?
Interpretive Response: The staff is request­
ing that bank holding companies disclose in 
a note to the financial statements the dollar 
amount of dividends which can be paid to 
the parent company by bank subsidiaries 
without obtaining prior approval from a 
bank regulatory agency.

* * * * *

TOPIC 10: MISCELLANEOUS DISCLOSURE

* * * * *
K . Tax equivalent adjustment in financial 

statements of bank holding companies.
Facts: Bank subsidiaries of bank holding 
companies frequently hold substantial 
amounts of stäte and municipal bonds, in­
terest income from which is exempt from  
Federal income taxes. Because of the tax 
exemption the stated yield on these securi­
ties is lower than the yield on securities

with similar risk and maturity characteris­
tics whose interest is subject to Federal tax. 
In order to make the interest income and re­
sultant yields on tax exempt obligations 
comparable to those on taxable investments 
and loans, a “tax equivalent adjustment” is 
often added to interest income when pre­
sented in analytical tablés or charts. When  
the data presented also includes income 
taxes, a corresponding amount is added to 
income tax expense so tHat there is no 
effect on net income. Adjustment may also 
be made for the tax equivalent effect of ex­
emption from state and local income taxes.
Question 1: Is the concept of the tax equiva­
lent adjustment appropriate for inclusion in 
financial statements and related notes?
Interpretive Response: No. The tax equiva­
lent adjustment represents a credit to inter­
est income which is not actually earned and 
realized and a corresponding charge to taxes 
(or other expense) which will never be paid, 
consequently it should not be reflected on 
the income statement or in notes to finan­
cial statements included in a report or regis­
tration statement filed with the Commis­
sion. Financial statements and related notes 
in an annual report to stockholders which 
include a tax equivalent adjustment are not 
considered appropriate for incorporation by 
reference in a 1933 Act or 1934 Act filing. 
The staff will request amendment of filings 
containing income statements and notes 
which have tax equivalent adjustments or 
which incorporate by reference statements 
and notes in a stockholders’ report which 
contain such adjustments.

In connection with the adoption of article 
9 of regulation S -X  (17 CFR 210.9-01 to 
210.9-05) which is concerned with require­
ments for financial statements of bank 
holding companies and banks, it was stated 
that “The tax equivalency adjustment is not 
in accordance with generally accepted ac­
counting principles but reflects theoretical 
income never actually realized by a compa­
ny.” The AICPA Industry Audit Guide, 
“Audits of Banks,” (1968) states that “The 
purpose of th e ‘ income statement is to dis­
close factually the period’s transactions as 
they occurred; it should not be used to pre­
sent results which might have been realized 
if conditions had been different from those 
which actually existed.”
Question 2: May a tax equivalent adjust­
ment be reflected in a summary of oper­
ations included in a report or registration 
statement filed with the Commission?
Interpretive Response: No. The staff does 
not believe that such an adjustment is ap­
propriate for inclusion in a summary of op­
erations included in filings with the Com­
mission for the reasons stated in the re­
sponse to Question 1.
Question 3: May amounts representing tax 
equivalent adjustments be included in the 
body of a statement of income or summary 
of earnings provided they are designated as 
not being included in the totals and bal­
ances on the statement?
Interpretive Response: No. The tabular 
format of a statement or summary develops 
information in an orderly manner which be­
comes confusing when additional numbers 
not an integral part of the statement are in­
serted into it.
Question 4: If the summary of operations in 
an annual report to stockholders includes 
income on tax exempt securities adjusted to
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a tax equivalent basis, could the statement 
be incorporated by reference in a 1933 Act 
or 1934 Act filing?
Interpretive Response: No. An adjusted sum­
mary of operations in an annual report to 
stockholders would not be considered appro­
priate for incorporation by the reference in 
a 1933 Act or 1934 Act filing. The registrant 
would be requested to amend the filing to 
include a summary of operations based on 
generally accepted accounting principles, 
and to'add a headnote stating that the sum­
mary in the annual report to stockholders 
was not acceptable^ for incorporation by ref­
erence because it did not comply with gener­
ally accepted accounting principles.
Question 5: May infdrmation adjusted to a 
tax equivalent basis be included in manage­
ment’s discussion and analysis of the sum­
mary of operations (or statement of 
income)?
Interpretive Response: The purpose of man­
agement’s discussion and analysis is to 
enable investors to appraise the extent that 
earnings have been affected by changes in 
business activity and accounting principles 
or methods. Material changes in items or 
revenue or expense should be analyzed and 
explained in textual discussion and statisti­
cal tables. It may be appropriate to use 
amounts or to present yields on a tax equiv­
alent basis. If this is done the tax equivalent 
amounts should be clearly identified and re­
lated to the corresponding unadjusted 
amount on the financial statement. Yields 
computed on a tax equivalent basis should 
be identified. If appropriate, the discussion 
should include a comment on material 
changes in investment securities positions 
that affect tax exempt interest income. For 
example, there might be a comment on a 
change from investments in tax exempt se­
curities to nontax exempt securities because 
of the availahility of net operating losses to 
offset taxable income of current and future 
periods, or a comment on a change in the 
quality level of the tax exempt investments 
resulting in increased interest income and 
risk and a corresponding increase in the tax 
equivalent adjustment.

Because of differences among registrants 
in making the tax equivalency computation, 
a brief note should describe the extent of 
recognition of exemption from Federal, 
State and local taxes and the combined mar­
ginal or incremental rate used. Where net 
operating losses exist, the note should indi­
cate the nature, of the tax equivalency ad­
justment made.
IFR Doc. 78-32628 Filed 11-20-78; 8:45 am]
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[Release No. 33-5995]

PART 230— GENERAL RULES AND 
REGULATIONS, SECURITIES ACT OF 
1933

PART 239— FORMS PRESCRIBED 
UNDER THE SECURITIES ACT OF 
1933

Resales of Securities
AGENCY: Securities and Exhange 
Commission.

RULES AND REGULATIONS

ACTION: Final rule and form amend­
ments.
SUMMARY: The Commission is 
amending rule 144, which provides a 
safe harbor for the resale of securities, 
and two forms relating to it. The 
amendments are technical in nature 
and are designed primarily to conform 
the rule and the forms in their entire­
ty to certain recent changes which re­
laxed the limitations on the amount of 
securities that can be sold under the 
rule and the rhanner in which such se­
curities may be sold.
EFFECTIVE DATE: November 15, 
1978.
FOR FURTHER INFORMATION 
CONTACT:

Peter J. Romeo, Division of Côrpora- 
tion Finance, Securities and Ex­
change Commission, Washington, 
D.G. 20549, 202-755-1240.

SUPPLEMENTARY INFORMATION: 
The Commission today announced the 
adoption of amendments to rule 144 
(17 CFR 230.144), form 144 (17 CFR 
239.144), and form S-8 (17 CFR 239- 
16b) under the Securities Act of 1933 
(“ 1933 Act” ) (15 U.S.C. 77a et seq.). 
The purpose and nature of the amend­
ments are discussed in detail in the 
following sections of this release.

B a c k g r o u n d

Rule 144 provides a safe harbor for 
the resale of “ restricted securities” 1 
and securities held by affiliates 2 of an 
issuer. The rule sets forth standards 
which, if met, permit persons who 
hold such securities to sell them pub­
licly without the need for registration 
and without being deemed underwrit­
ers 3 under the 1933 Act.

In release No. 33-5979 (September 
19, 1978) (43 FR 43709) the Commis­
sion announced the adoption of cer­
tain significant amendments to Rule 
144. The amendments directly affected 
the volume limitation and manner of 
sale requirements of the rule. Al­
though other provisions of rule 144, 
form 144, and form S-8 were indirectly 
affected by the changes, these other 
provisions, through oversight, were 
not amended at the time. To correct 
this oversight, and in order t,o imple-

‘ The term “ restricted securities” includes 
securities acquired in nonpublic offerings, 
such as those under sec. 4(2) of the 1933 
Act, as well as securities acquired in offer­
ings made in reliance upon rule 240 (17 CFR 
230.240) under the Act.

2 An “ affiliate” of an. entity is defined in
rule 405 (17 CFR 230.405) under the 1933 
Act as “a person that directly, or indirectly 
through one or more intermediaries, con­
trols, or is controlled by, or is under 
common control with, the (entity).” ;

3 The term “underwriter” is broadly de­
fined in sec. 2(11) of the 1933 Act and in­
cludes persons who acquire securities “with 
a view to * * * distribution."
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merit the recent changes to the fullest 
degree possible, -the Commission has 
determined to adopt the amendments 
descibed herein.

S u m m a r y  o f  t h e  A m e n d m e n t s

Four types of revisions have been 
made to the items referred to above. 
These are summarized in the para­
graphs which follow.

1. REFERENCES TO 6-MONTH PERIODS 
CHANGED

As previously noted, the amend­
ments announced in release No. 33- 
5979 in part involved the volume limi­
tation provisions of rule 144. Former­
ly, the rule permitted a person to sell 
the amounts specified in the rule 
during periods of 6 months. The 
amendments reduced this 6-month 
period measuring sales to 3 months.

In making the above revision* the J 
Commission amended paragraphs |
(e)(1) and (e)(2) of rule 144, which j 
deal directly with the volume limita­
tion requirements. However, other 
parts of the rule which contain refer­
ences'to 6-month measuring periods, j 
including subparagraphs (ii) through j 
(vi) of paragraph (e)(3), note (ii)(c) to 
paragraph (g)(3), and paragraph (h), 
were not so amended. The references 
to 6-month measuring periods in those j 
other provisions have now been j 
changed to 3 months so that the rule 1 
will now be consistent in all respects | 
on this point. Similar changes have i 
been made, where appropriate, in form 
144 arid in general instruction E to j 
form S-8.

2. VOLUME LIMITATION FOR UNLISTED I 
SECURITIES CLARIFIED

In amending the volume limitation 
provisions of rule 144 in release No. j 
33-5979, the Commission stated in the ! 
explanatory section of the release 
that, among other things, it was 
“ eliminating the disparity that for­
merly existed in rule 144 between the 
volume standards for listed securities 
and those for unlisted securities.” This 
statement reflected the fact that 
under the revised rule trading volume 
reported through NASDAQ4 for an 
unlisted security could be considered 
in determining the maximum amount 
of such securities that could be sold. 
Formerly, trading volume could be 
considered only if one were selling se­
curities listed on a national securities 
exchange.

Notwithstanding the above state­
ment, the Commission’s staff has re­
ceived a number of inquiries as to 
whether NASDAQ trading volume 
may be taken into account in connec­
tion with sales of unlisted securities 
under the rule. Apparently, these in-

4 NASDAQ is the name of the automated 
quotation service of the NASD, Inc.
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quiries have been prompted by the 
fact that paragraph (e)(1) of the rule 
states that in determining the maxi­
mum amount of securities that may be 
sold under the rule, one may consider 
the average weekly volume of trading 
reported “ on all national securities ex­
changes and reported through 
(NASDAQ)” (emphasis added). As 
pointed out by the persons making the 
inquiries, the use of the conjunction 
"and” suggests that NASDAQ trading 
volume is relevant only to sales of 
listed securities.

In order to dispel any further confu­
sion in regard to the above matter, the 
Commission has amended paragraph
(e)(1) to state that one may consider 
the average weekly volume of trading 
“ reported on all national securities ex­
changes and/or reported through 
(NASDAQ) (emphasis added). The use 
of the dual connective “ and/or” will 
make it clear that for purposes of de­
termining the volume limitation under 
rule 144, both exchange volume and 
NASDAQ volume may be considered 
for listed securities, while NASDAQ 
volume may be considered for unlisted 
securities.
3. REQUIREMENT TO FILE AMENDED FORM 

144 ELIMINATED

Paragraph (h) of rule 144 until now 
has required the filing of a notice on 
form 144 of a proposed sale of securi­
ties under the rule if the amount of se­
curities to be sold during any 6-month 
period exceeded 500 shares or the ag­
gregate sale price was in excess of 
$10,000. In addition, the paragraph 
has required that if all of the securi­
ties for which a notice was filed were 
not sold within 90 days after the filing 
of the notice, an amended notice must 
be filed concurrently with the com­
mencement of any further sales of the 
securities.

In view of the fact that the measur­
ing period for determining the volume 
limitation for sales under the rule has 
been reduced from 6 months to 3 
months, it now appears that the re­
quirement for filing an amended 
notice after the 90-day period men­
tioned above has elapsed is superflu­
ous. That is, 90 days is comparable to 
the new 3-month measuring period, 
and since a new notice would have to 
be filed in any event for further sales 
after a 3-month period, no useful pur­
pose would be served by requiring an 
amended notice after 90 days. Accord­
ingly, the Commission has deleted 
from paragraph (h) the sentence 
which required the filing of an amend­
ed form 144 in the circumstances men­
tioned above.

4. STATEMENTS CONCERNING EXPANDED 
METHOD OF SELLING INSERTED

The amendments to rule 144 an­
nounced in release No, 33-5979 now
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permit sales of securities under the 
rule to be made directly to a market 
maker in lieu of selling such securities 
through a broker. Formerly, the rule 
required that all sales of securities 
under it be made in brokers’ transac­
tions. In order to implement this 
change fully, the Commission has in­
serted in paragraph (h) of the rule, as 
well as form 144, statements which in­
dicate that the notice on form 144 
shall be transmitted for filing concur­
rently with either the placing with a 
broker of an order to execute a sale 
under the rule or the execution direct­
ly with a market maker of such a sale. 
In addition, the form has been revised 
to require, in connection with sales to 
a market maker, the name of any such 
entity.

T e x t  of  th e  A m e n d m e n ts

I. 17 CFR is amended by revising 
§ 230.144(e) (1), (2), and (3), (e)(3)(ii)- 
(vi), (g)(3) note (ii) (c), and (h) to read 
as follows:
§ 230.144 Persons deemed not to be en­

gaged in a distribution and therefore 
not underwriters.

* * * * *
(e) Limitation on amount o f securi­

ties sold. Except as hereinafter pro­
vided, the amount of securities which 
may be sold in reliance upon this rule 
shall be determined as follows:

(1) Sales by affiliates. If restricted or 
other securities are sold for the ac­
count of an affiliate of the issuer, the 
amount of securities sold, together 
with all sales of restricted and other 
securities of the same class for the ac­
count of such person within the pre­
ceding three months, shall not exceed 
the greater of: (i) 1 percent of the 
shares or other units of the class out­
standing as shown by the most recent 
Report or statement published by the 
issuer, or (ii) the average weekly 
volume of trading in such securities re­
ported on all national securities ex­
changes and/or reported through the 
automated quotation system of a regis­
tered securities association during the 
4 calendar weeks preceding the filing 
of the notice required by paragraph 
(h) of this section, or, if no such notice 
is required, the date of receipt of the 
order to execute the transaction by 
the broker or the date of execution of 
the transaction directly with a market 
maker, or (iii) the average weekly 
volume of trading in such securities re­
ported through the consolidated trans­
action reporting system contemplated 
by rule 17a-15 under the Securities 
Exchange Act of 1934 during the 4- 
week period specified in subdivision 
(ii) of this subparagraph.

(2) Sales by persons other than affili­
ates. The amount of restricted securi­
ties sold for the account of any person

other than an affiliate of the issuer, 
together with all other sales of re­
stricted securities of the same class for 
the account of such person within the 
preceding 3 months, shall not exceed 
the amount specified in paragraph 
(e)(l)(i), (l)(ii), or (lXiii) of this sec­
tion, whichever is applicable.

(3) Determination o f amount. For 
the purpose of determining the 
amount of securities specified in para­
graphs (e) (1) and (2) of this section, 
the following provisions shall apply:

* * * * *
(ii) The amount of securities sold for 

the account of a pledgee thereof, or 
for~±he account of a purchaser of the 
pledged securities, during any period 
of 3 months within 2 years after a de­
fault in the obligation secured by the 
pledge, and the amount of securities 
sold during the same 3-month period 
for the account of the pledgor shall 
not exceed, in the aggregate, the 
amount specified in subparagraph (1) 
or (2) of this paragraph, whichever is 
applicable.

(iii) The amount of securities sold 
for the account of a donee thereof 
during any period of 3 months within 
2 years after the donation, and the 
amount of securities sold during the 
same 3-month period for the account 
of the donor, shall not exceed, in the 
aggregate, the amount specified in 
subparagraph (1) or (2) of this para­
graph, whichever is applicable;

(iv) Where securities were acquired 
by a trust from the settlor of the 
trust, the amount of such securities 
sold for the account of the trust 
during any period of 3 months within 
2 years after the acquisition of the se­
curities by the trust, and the amount 
of securities sold during the same 3- 
month period for the account of the 
settlor, shall not exceed, in the aggre­
gate, the amount specified in subpara­
graph (1) or (2) of this paragraph, 
whichever is applicable;

(v) The amount of securities sold for 
the account of the estate of a deceased 
person, or for the account of a benefi­
ciary of such estate, during any period 
of 3 months and the amount of securi­
ties sold during the ^ame period for 
the account of the deceased person 
prior to his death shall not exceed, in 
the aggregate, the amount specified in 
subparagraph (1) or (2) of this para­
graph, whichever is applicable: Pro­
vided, That no limitation on amount 
shall apply if the estate or beneficiary 
thereof is not an. affiliate of the issuer;

(vi) When two or more affiliates or 
other persons agree to act in concert 
for the purpose of selling securities of 
an issuer, all securities of the same 
class sold for the account of all such 
persons during any period of 3 months 
shall be aggregated for the purpose of
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determining the limitation on the 
amount of securities sold;

* * * * r *

(g) Brokers’ transactions. * * *
N otes.—(i) * * *
(ii) The reasonable inquiry required by 

paragraph (g) (3) of this section should in­
clude, but not necessarily be limited to, in­
quiry as to the following matters:

* * * * *
(c) The amount of securities of the same 

class sold during the past 3 months by all 
persons whose sales are required to be taken 
into consideration pursuant to paragraph 
(e) of this section;

* * * * *

(h) Notice o f proposed sale. If the 
amount of securities to be sold in reli­
ance upon the rule during any period 
of 3 months exceeds 500 shares or 
other units or has an aggregate, sale 
price in excess of $10,000, three copies 
of a notice on form 144 shall be filed 
with the Commission at its principal 
office in Washington, D.C.; and if such 
securities are admitted to trading on 
any national securities exchange, one 
copy of such notice shall also be trans­
mitted to the principal exchange on 
which such securities are so admitted. 
The form 144 shall be signed by the 
person for whose account the securi­
ties are to be sold and shall be trans­
mitted for filing concurrently with 
either the placing with a broker of an 
order to execute a sale of securities in 
reliance upon this rule or the execu­

tion directly with a market maker of 
such a sale. Neither the filing of such 
notice nor the failure of the Commis- -¡iM 
sion to comment thereon shall be 
deemed to preclude the Commission 
from taking any action it deems neces­
sary or appropriate with respect to the 
sale of the securities referred to in 
such notice.

* * * * *
II. 17 CFR 239.144 (a) and (b) is 

amended to read as follows:
§ 239.144 Form 144, for notice of proposed 

sale of securities pursuant to § 230.144 
of this chapter.

(a) Except as indicated in paragraph
(b) of this section, this form shall be 
filed in triplicate with the Commission 
at its principal office in Washington, 
D.C., by each person who intends to 
sell securities in reliance upon 
§230.144 of this chapter and shall be 
transmitted for filing concurrently 
with either the placing with a broker 
of an order to execute a sale of securi­
ties or the execution directly with a 
market maker of a sale of securities.

(b) This form need not be filed if the 
amount of securities to be sold during 
any period of 3 months does not 
exceed 500 shares or other units and 
the aggregate sale price thereof does 
not exceed $10,000.

* * * * *
III. Form 144 under the Securities 

Act of 1933 is amended to read as fol­
lows:
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[8010-01-C]

o

U S  S t C l i U l l t t S  A N O  E X C H A N G E  C O M M IS S IO NFORM 144 W A S H I N G T O N .  O  C  2 0 5 4 9

. . . . . . .  • "• NOT I CE  OF P RO PO S E D SALE  Of S E C U R I T I E S
P u r s u a n t  to Rule 144 under the S e c u r i t i e s  A c t  o (  1933

.Vi'l'",T?o;i: Transmit for filim i 3 copies of Hit» fono ci'm.unxmtly with either placing an crd*>r wtih 
bivjk'ir to execute a sale or exeunt Ini' a arilo ilhvotly with a imiitot maker
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IN S TR U C TIO N ; The prismi fiUnfl (liis notice should c o n ia c i  the i s s u e r  lo  ob ta in  die I.R .S . id t n l l f i c a lt o n  Number ami dir S
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I 77}
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O ffe o x l o r  Kach M arket Maker wlio I s  
A c q u ir in g  Ute S e c u r it ie s

SEC USE ONLY 77}
Neokof •1 Sk#f«a 

•e OaKne Unito 
T o  »• Sol*

l i o • fkrlr. J4o)ß
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A | P » fa N
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t o )
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TADLE I - SEC URITIES TO BE SOLD
lit*’ following With r r s | j< r /  In #/»•* tu quisilHM o f ihr st't urilir* In be ><•/./ anJ u ilh

n'sfHu I lit the payment o f  all or any purl o f  ihr purchase price or other consideration thi‘refi*:

2. If within two year» »ft«« the iĉ ul• ill**ft of the ».rVuSiifr lot «hoi# account they are to be •eld h-J •«»> »hr.it in 
Other option to diapose of.eecaritic« irlrori t«» in par« 
Rule Ml, fwmlah full Info« mat ion *Uh »<*(•<■» i Oir if iu.O

I N S T R U C T I O N S  I .  If  the «re u n ite s  were p u i c h u n l  and full payatre! therefore « a t  not made in r a th  
at the time of purchase, « « p la in  In th t  taMa or In a note thereto tha natora of the 
consideration g iven. If the conalderation conaieted of any note or other obliga tion , 
or tf payment « « a  made in tnalallm rnta deaenba the arrangrment and state «h e n  
the n«»lr <m other obligation waa disthe rge d  ui full w  the last Inatallm eot paid.

the pei«on  
h *.»», put or 
apt» (JK 1) of

TABLE II - SECURITIES SOLD DURING THE PAST 3  MONTHS
b'urnish the following information os to alt securities o f  the issuer sold during the pail 3 months by ihe person for whose account the securities arc to be sold.

Homo ond Add*eee «1 Sellar T n l*  .1  S*M Do*o af Sola
A a r w l  af 
S*< arltl#* O r*»« f ft a-uda

Sat.J

REMARKS:© •VI COvI *»NV» Nl «« ia l ini'. O«» H < »*»»

I N S T R U C T I O N S :
Sea the definition o f “ person** In p a ra g ra p h  (a | o f R u le  144: In fo rm a tio n  ta la  
be g iv e »  not only a «  to the person fo< whose account the aecuritiea arc to be to ld  but 
a !eo (•  io alt other petaoua included in that definition. In addition. Information abatl 
be giveo as to satea by alt persona whoae aaiea are required by paragraph ( r )  of Hula 
144 to be aggregated w ilb  aalca for the account of the p ris on  filing  thia n otice.

ATTENTION:
ihe I’erson for whose account the securities to uhith this notice relates are 
to he sold hereby represents by signing (his notice tlmi Ik- iit»rs.ru>l fcui>u' any 
material adverse information in regard to the current and prospective operations 
of the Issuer of the securities to be sold u-filch has not been puWuy disclosed.

i
u n i t  o r  N U IIC E  iltONA fU K E *

The notice shall be sinned try the person (or whose account the securities are to be sold. At least one copy 
<)/ the notice shall In- inwwally signed. Any copies not manually signed shall hear typed or printed signatures.

| ATTENTION; Intentional misstatements or omission of facts constitute Federnl Criminal Violations (See IK U S C. 100O.
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(Secs. 2(11), 4(1), 4(4), 19<a), 48 Stat. 74, 77, 
85; secs. 201, 203, 209, 210, 48 Stat. 904, 906, 
908; secs. 1-4, 6, 68 Stat. 683, 684; sec. 12, 78 
Stat. 580 (15 U.S.C. 77b (ll), 77d(l), 77d(4). 
77s(a)).)

IV. General instruction E to form S- 
8 is revised to read as follows:

§ 239.16b Form S -8 , for registration under 
the Securities Act of 1933 o f securities 
to be offered to employees pursuant to

/  certain plans.

* * * * *

E. Unavailability o f the form S=8 prospec­
tus for reoffers or resales. The form S-8 pro­
spectus will not be available for reoffers or 
resales of securities acquired pursuant to 
this registration statement by affiliates of 
the issuer, as defined in rule 405 under the 
Act. However, such affiliates may reoffer or 
resell such securities pursuant to a separate 
prospectus, filed with the registration state­
ment on this form S-8, prepared in the fol­
lowing manner:

(1) Such prospectus may be prepared in 
accordance with the requirements of form  
S-16 if: .

(a) The issuer, at the time of filing such 
prospectus, satisfies the conditions set forth 
in the rule as to the use of form S-7; or

(b) The amount of securities proposed to 
be reoffered or resold pursuant to the pro­
spectus, by each person affiliated with the 
issuer, and any other person dvith whom he 
is acting in concert for the purpose of sell­
ing securities of the issuer, does not exceed, 
during any 3-month period, the amount 
specified in rule 144(e), calculated as of the 
date of filing such prospectus.

(2) Such prospectus shall be prepared in 
accordance with the requirements of form  
S - l  under the Act, if subparagraph (1), 
above, does not permit the use of a prospec­
tus on form S-16.

* * * * *
(Secs. 6, 10, 19(a), 48 Stat. 79, 81, 85; secs. 
205, 209, 48 Stat. 906, 908, sec. 8, 68 Stat. 
685; sec. 1, 79 Stat. 1051; sec. 308(a)(2), 90 
Stat. 57 (15 U.S.C. 77f, 77j, 77s(a)).)

S t a t u t o r y  B a s i s

The amendments to rule 144 and 
form 144 have been adopted by the 
Commission pursuant to the Securities 
Act of 1933, particularly sections 2(11), 
4(1), 4(4), and 19(a) thereof. The 
amendments to form S-8 have also 
been adopted pursuant to the 1933 
Act, particularly sections 6, 10, and 
19(a) thereof.

Because all of the amendments 
adopted today generally are of a tech­
nical nature and do not impose any 
new substantive requirements, the 
Commission finds that prior notice 
and public comment under the Admin­
istrative Procedure Act (5 U.S.C. 553) 
are not necessary.

RULES AND REGULATIONS

By the Commission.
G e o r g e  A .  F i t z s i m m o n s , 

Secretary.
N o v e m b e r  8,1978.

EFR Doc. 78-32627 Filed 10-20-78; 8:45 am]

[4810-22-M ]
Title 19— Customs Duties

CHAPTER I— UNITED STATES CUS­
TOMS SERVICE, DEPARTMENT OF 
THE TREASURY

[T.D. 78-451]

PART 4— VESSELS IN FOREIGN AND 
DOMESTIC TRADES

Special Tonnage Tax and Light 
Money; Libya

AGENCY: United States Customs 
Service, Department of the Treasury.
ACTION: Final rule.
SUMMARY: This rule adds Libya to 
the list of nations whose vessels are 
exempted from the payment of higher 
tonnage duties than are applicable to 
vessels of the United States and from 
the payment of light money. Satisfac­
tory evidence has been obtained by 
the Department of State that no dis­
criminating duties of tonnage or 
impost are imposed in Libyan ports 
upon vessels belonging to citizens of 
the United States or on their cargo.
EFFECTIVE DATE: The exemption 
became effective for Libya on Septem­
ber 1, 1969.
FOR FURTHER INFORMATION 
CONTACT:

Patrick J. Casey, Carriers, Drawback 
and Bonds Division, U.S. Customs 
Service, 1301 Constitution Avenue 
NW„ Washington, D.C. 20229, 202- 
566-5706.

SUPPLEMENTARY INFORMATION: 
B a c k g r o u n d

Generally, the United States im­
poses regular and special tonnage 
taxes, and a duty of a specified 
amount per ton, known as “ light 
money,” on all foreign vessels which 
enter U.S. ports (46 U.S.C. 121, 128). 
However, vessels of a foreign nation 
may be exempted from the payment 
of special tonnage taxes and light 
money upon presentation of proof sat­
isfactory to the President that no dis­
criminatory duties of tonnage or im­
posts are imposed by that foreign 
nation on U.S. vessels or their cargo 
(46 U.S.C. 141). The President has del­
egated the authority to grant this ex­
emption to the Secretary of the Treas­
ury. Section 4.22 of the Customs Regu­
lations (19 CFR 4.22) lists those na­

tions whose vessels have been exempt­
ed from the payment of any higher 
tonnage duties than are applicable to 
vessels of the United States and from 
the payment of light money.

On October 6, 1977, the Department 
of State advised that satisfactory evi­
dence has been obtained from the 
Government of Libya that no discri­
minating duties of tonnage or impost 
are imposed or levied in ports of that 
country upon vessels wholly belonging 
to citizens of the United States, or 
upon the produce, manufactures, or 
merchandise imported into that coun­
try in those vessels.

In its communication, the Depart­
ment of State advised no discriminat­
ing duties of tonnage or impost were 
imposed or levied upon vessels wholly 
belonging to citizens of the United 
States, or upon the produce, manufac­
tures, or merchandise, imported into 
Libyan ports from September 1, 1969. 
The date of September 1, 1969, is 
based upon statements by the Govern­
ment of Libya, established on Septem­
ber 1, 1969, that it has never imposed 
discriminatory duties of tonnage or 
impost on U.S. vessels.

D e c l a r a t io n

Therefore, by virtue of the authority 
vested in the President by section 4228 
of the Revised Statutes, as amended 
(46 U.S.C. 141), and delegated to the 
Secretary of the Treasury by Execu­
tive Order No. 10289, September'17, 
1951, as amended by Executive Order 
No. 10882, July 18, 1960 (3 CFR, 1959- 
1963 Comp., Ch. II), and pursuant to 
the authorization provided by Treas­
ury Department order No. 190, Rev. 15 
(43 FR 11884), I declare that the for­
eign discriminating duties of tonnage 
and impost within the United States 
are suspended and discontinued, in re­
spect to vessels of Libya, and the pro­
duce, manufactures, or merchandise 
im ported into the United States in 
such vessels from Libya, or from any 
other foreign country.

This suspension and discontinuance 
shall take effect from September 1, 
1969, in respect to vessels of Libya, 
and shall continue for so long as the 
reciprocal exemptions of vessels 
wholly belonging to citizens of the 
United States and their cargoes shall 
be continued and no longer.

A m e n d m e n t  t o  t h e  R e g u l a t io n s

In accordance with this declaration, 
§4.22 of the Customs Regulations (19 
CFR 4.22) is amended by adding 
"Libya” in the appropriate alphabeti­
cal sequence in the list of nations 
whose vessels are exempted from the 
payment of any higher tonnage duties, 
than are applicable to vessels -of the 
United States and from the payment 
of light money.
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(R.S. 251, as amended, 4219, as amended, 
4225, as amended, 4228, as amended, sec. 3, 
23 Stat. 119, as amende^, sec. 624, 46 Stat, 
759 (19 U.S.C. 66, 1624, 46 U.S.C. 3, 121, 128, 
141).)

Because this amendment merely im­
plements a statutory requirement, 
notice and public procedure thereon 
are found to be unnecessary and good 
cause exists for dispensing with the 
delayed effective date provisions of 5 
U.S.C. 553.

D r a ftin g  I n f o r m a t io n

The principal author of this docu­
ment was Todd J. Schneider, Regula­
tions and Legal Publications Division, 
Office of Regulations and Rulings, 
U.S. Customs Service. However, per­
sonnel from other offices of the Cus­
toms Service and the Department of 
State participated in developing the 
document, both on matters of sub­
stance and style.

Dated: November 7, 1978.

R ic h ar d  J. D a v is , 
Assistant Secretary 

o f the Treasury.

[FR Doc. 78-32675 Filed 11-20-78: 8:45 am]

[1505-01-M ]

Title 20— Employee’s Benefits

CHAPTER III— SOCIAL SECURITY AD­
MINISTRATION, DEPARTMENT OF 
HEALTH, EDUCATION, AND WEL­
FARE

[Reg. No. 16]

PART 416—  SUPPLEMENTAL SECURITY 
INCOME FOR THE AGED, BLIND, 
AND DISABLED

Deeming of Income

Correction
In PR Doc. 78-25007 appearing at 

page 39564 in the issue of Wednesday, 
September 6, 1978, in the third
column, on page 39569, paragraph 
(d)(1) which reads: “ (d) Income not in­
cluded. (1) For purposes of this sec­
tion, the term income does not in­
clude:” should be moved below Exam­
ple 2.

RULES AND REGULATIONS

[4110-03-M ]
Title 21— Food and Drugs

CHAPTER I— FOOD AND DRUG AD ­
MINISTRATION, DEPARTMENT OF 
HEALTH, EDUCATION, AND WEL­
FARE

SUBCHAPTER A — GENERAL 

[Docket No. 77^-0208]
PART 73— LISTING OF COLOR 

ADDITIVES EXEMPT FROM 
CERTIFICATION

PART 81— GENERAL SPECIFICATIONS 
AND GENERAL RESTRICTIONS FOR 
PROVISIONAL COLOR ADDITIVES 
FOR USE IN FOODS, DRUGS, AND 
COSMETICS

Ferric Ferrocyanide (Iron Blue)
AGENCY: Food and Drug Administra­
tion.
ACTION: Final rule.
SUMMARY: This document peman- 
ently lists ferric ferrocyanide (iron 
blue) for use in externally applied 
drugs and cosmetics, including drugs 
and cosmetics intended for use in the 
area of the eye. This action, taken in 
response to two citizen petitions, will 
also remove ferric ferrocyanide (iron 
blue) from the provisional listing.
DATES: Effective December 22, 1978; 
objections by December 21, 1978.
FOR FURTHER INFORMATION 
CONTACT:

Gerard L. McCowin, Bureau of 
Foods (HFF-334), Food and Drug 
Administration, Department of 
Health, Education, and Welfare, 200 
C Street SW., Washington, D.C. 
20204, 202-472-5740.

SUPPLEMENTARY INFORMATION: 
In the F ederal R eg iste r  of August 15, 
1978 (43 FR 36061), the Food and 
Drug Administration (FDA) restored 
ferric ferrocyanide (iron blue) to the 
provisional list of color additives for 
use in externally applied drugs and 
cosmetics, including those intended 
for use in the area of the eye. The 
closing date for ferric ferrocyanide 
was established as November 30, 1978, 
contingent upon submission by Sep­
tember 14, 1978, of analytical data 
supporting necessary specifications for 
the color additive. Published else­
where in this issue of the F ederal 
R e g ister  is a notice extending the 
closing date to December 31, 1978.

The necessary data was submitted in 
a timely fashion by two manufactur­
ers. The Commissioner has evaluated 
this information along with informa­
tion contained in the petitions and

54235
concludes that ferric ferrocyanide is 
safe, under the conditions set forth 
below, for use in coloring externally 
applied drugs and cosmetics, including 
those intended for use in the area of 
the eye, and that certification is not 
necessary for the protection of the 
public health.

The potential environmental effects 
of this action have been carefully con­
sidered, and FDA has concluded that 
the action will not signficantly affect 
the quality of the human environ­
ment. This action is one of a type for 
which the agency has determined 
under 21 CFR 25.1(f)(6) that the prep­
aration of an environmental impact 
statement is not required, except in 
rare and unusual circumstances. Ac­
cordingly, under 21 CFR 25.1(g), the 
preparation of an environmental 
impact analysis report for this action 
is not required.

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 706 (b),
(c), and (d), 74 Stat. 399-403 as amend­
ed (21 U.S.C. 376 (b), (c), and (d))) and 
the transitional provisions of the 
Color Additive Amendments of 1960 
(Title II, Pub. L. 86-618, section 203, 
74 Stat. 404-407 (21 U.S.C. 376 note)) 
and under authority delegated to the 
Commissioner (21 CFR 5.1), Parts 73 
and 81 are amended as follows:

1. Part 73 is amended by adding new 
§§73.1299 and 73.2299 to read as fol­
lows:
§ 73.1299 Ferric ferrocyanide.

(a) Identity. (1) The color additive 
ferric ferrocyanide is a ferric hexa- 
cyanoferrate pigment characterized 
by the structual formula 
FeJFeiCNlsL.XHjO, which may con­
tain small amounts of ferric sodium 
ferrocyanide and ferric potassium fer­
rocyanide.

(2) Color additive mixtures for drug 
use made with ferric ferrocyanide may 
contain only those diluents listed in 
this subpart as safe and suitable for 
use in color additive mixtures for 
coloring drugs.

(b) Specifications. Ferric ferrocyan­
ide shall conform to the following 
specifications and shall be free from 
impurities other than those named to 
the extent that such impurities may 
be avoided by good manufacturing 
practice:
Water soluble cyanide, not more than 10 

parts per million.
Lead (as Pb), not more than 20 parts per 

million.
Arsenic (as As), not more than 3 parts per 

million.
Nickel (as Ni), not more than 200 parts per 

million.
Cobalt (as Co), not more than 200 parts per 

million.
Mercury (as Hg), not more than 1 part per 

million.
Oxalic acid, not more than 0.1 percent.
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Water soluble matter, not more than 3 per­

cent.
Volatile matter, not more than 10 percent. 
Total iron (as Fe corrected for volatile

matter), not less than 37 percent and not
more than 45 percent.
(c) Uses and restrictions. Ferric fer- 

rocyanide may be safely used in 
amounts consistent with good manu­
facturing practice to color externally 
applied drugs including those intended 
for use in the area of the eye.

(d) Labeling requirements. The label 
of the color additive and of any mix­
tures prepared therefrom intended 
solely or in part for coloring purposes 
shall conform to the requirements of 
§ 70.25 of this chapter.

(e) Exemption from certification. 
Certification of this color additive is 
not necessary for the protection of the 
public health, and therefore batches 
thereof are exempt from certification 
requirements of section 706(c) of the 
act.
§ 73.2299 Ferric ferrocyanide.

(a) Identity and specifications. The 
color additive ferric ferrocyanide shall 
conform in identity and specifications 
to the requirements of § 73.1299(a)(1) 
and (b).

(b) Uses and restrictions. Ferric fer­
rocyanide is safe for use in coloring ex­
ternally applied cosmetics, including 
cosmetics applied to the area of the 
eye, in amounts consistent with good 
manufacturing practice.

(c) Labeling. The color additive and 
any mixture prepared therefrom in­
tended solely or in part for coloring 
purposes shall bear, in addition to any 
information required by law, labeling 
in accordance with § 70.25 of this chap­
ter.

(d) Exemption from certification. 
Certification of this color additive is 
not necessary for the protection of the 
public health, and therefore batches 
thereof are exempt from certification 
under section 706(c) of the act.

2. Part 81 is amended:
§81.1 [Amended]

a. In §81.1 Provisional lists o f  color 
additives by deleting from the table in 
paragraph (g) the entry for “ Ferric 
ferrocyanide (iron blue).”

b. In § 81.27 by revising the introduc­
tory text of paragraph (c), and by re­
vising paragraph (c)(2) to read as fol­
lows:
§ 81.27 Conditions of provisional listing of 

additives.

* * * * *
(c) The closing date for D & C Red 

No. 6, D & C Red No. 7, and D & C 
Red No. 30 is postponed until October 
31, 1978, while chemistry data and 
analytical methods to establish specifi-

RULES AND REGULATIONS

cations are developed and evaluated 
and subject to compliance with the re­
quirements of this paragraph.

$  *  *  *  *

(2) The required chemistry data and 
analytical methods shall be submitted 
to the Division of Food and Color Ad­
ditives, Food and Drug Administra­
tion, 200 C Street SW., Washington, 
D.C. 20204, by July 31, 1978, for D & C 
Red No. 6, D & C Red No. 7, and D & 
C Red No. 30.

♦ * ♦ ♦ *

Any person who will be adversely af­
fected by the foregoing regulation 
may at any time on or before Decem­
ber 21, 1978, file written objections 
with the Hearing Clerk (HFA-305), 
Food and Drug Administration, Room 
4-65, 5600 Fishers Lane, Rockville, Md. 
20857. Objections should show how 
the person filing them will be adverse­
ly affected by the order, specify with 
particularity the provisions of the 
order thought to be objectionable, and 
state the grounds for each objection. 
Objections are to be filed in accord­
ance with the requirements of §71.30 
(21 CFR 71.30). If a hearing is request­
ed, the objections must state the 
issues for the hearing, be supported by 
grounds factually and legally suffi­
cient to justify the relief sought, and 
include a detailed description and 
analysis of the factual information in­
tended to be presented in support of 
each objection in the event that a 
hearing is held. Four copies of all doc­
uments should be filed. Each docu­
ment should be identified with the 
Hearing clerk docket number found in 
brackets in the heading of this docu­
ment. Objections may be seen in the 
Hearing Clerk’s office between 9 a.m. 
and 4 p.m., Monday through Friday.

Effective date. December 22, 1978, 
except as to any provisions, that may 
be stayed by the filing of proper objec­
tions. Notice of the filing objections or 
lack thereof will be announced by pub­
lication in the F ederal R e g ist e r .

(Sec. 706(b), (c), and (d)); 74 Stat. 399-403 as 
amended (21 U.S.C. 376(b), (c), and (d)); sec. 
203, 74 Stat. 404-407 (21 U.S.C. 376 note).)

Dated: November 13, 1978.
J o se p h  P . H il e , 

Associate Commissioner for  
Regulatory Affairs.

[FR Doc. 78-32502 Filed 11-20-78; 8:45 am]

[4110-03-M ]

[Docket No. 77C-0208]

PART 81— GENERAL SPECIFICATIONS 
AN D GENERAL RESTRICTIONS FOR 
PROVISIONAL COLOR ADDITIVES 
FOR USE IN FOODS, DRUGS, AND 
COSMETICS

Ferric Ferrocyanide (Iron Blue)
AGENCY: Food and Drug Administra­
tion.
ACTION: Final rule.
SUMMARY: The Commissioner of 
Food and Drugs on his own initiative 
is postponing the closing date for pro­
visional listing of ferric ferrocyanide 
(iron blue) until December 31, 1978, to 
allow time for publication and com­
ment on a regulation to provide for 
the safe use of ferric ferrocyanide in 
externally applied drugs and cosmet­
ics, including those intended for use in 
the area of the eye.
EFFECTIVE DATE: November 21, 
1978.
FOR FURTHER INFORMATION 
CONTRACT:

Gerad L. McCowin, Bureau of Foods 
(HFF-334), Food and Drug Adminis­
tration, Department of Health, Edu­
cation, and Welfare, 200 C Street 
SW., Washington, D.C. 20204, 202- 
472-5740.

SUPPLEMENTARY INFORMATION: 
An order published in the F ederal 
R eg iste r  of August 15, 1978 (43 FR 
36061) reinstated ferric ferrocyanide 
(iron blue) to thè provisional list of 
color additives until November 30, 
1978, to provide an opportunity for 
data to be submitted and reviewed so 
that specifications could be estab­
lished for permanent listing of ferric 
ferrocyanide for use in externally ap­
plied drugs and cosmetics, including 
those intended for use in the area of 
the eye.

The required data have been submit­
ted and are adequate to establish spec­
ification for “ permanent” listing of 
ferric ferrocyanide. Published else­
where in this issue of the F ederal 
R eg ister  is a rule permanently listing 
ferric .ferrocyanide (iron blue) for use 
in externally applied drugs and cos­
metics, including those used in the 
area of the eye. The provisional listing 
of ferric ferrocyanide (iron blue) will 
be terminated when that separate rule 
becomes effective on December 22, 
1978.

Postponement of the closing date 
until December 31, 1978, is necessary 
to provide a brief period within which 
to publish the final order to list ferric 
ferrocyanide permanently, and to 
allow a suitable comment period
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