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[4110-03-M]
SUBCHAPTER F—BIOLOGICS

[Docket No, 78N-0119]1

PART 610—GENERAL BICLOGICAL
PRODUCTS STANDARDS

Sterility; Membrane Filtration;
Amendment

AGENCY: Food and Drug Administra-
tion.

ACTION: Final Rule.

SUMMARY: This document amends a
section of the biologics regulations by
revising the reference to the United
States Pharmacopeia (U.S.P.). This
change is being made to ensure con-
sistency with improvements in the ste-
rility test by membrane filtration as
prescribed in the U.S.P.

EFFECTIVE DATE: October 13, 1978.

FOR FURTHER INFORMATION
CONTACT:

Iris Hyman, Bureau of Biologics
(HFB-620), Food and Drug Adminis-
tration, Department of Health, Edu-
. cation, and Welfare, 8800 Rockville
Pike, Bethesda, MD 20014, 301-443-
1306.

SUPPLEMENTARY INFORMATION:
The Bureau of Biologics is conducting
a continuing review of the existing
regulations governing biological prod-
ucts to assure that the criteria of
safety, purity, potency, and effective-
ness established by such regulations
are updated to reflect current require-
ments for licensed products. consistent
with the review, the Commissioner is
amending §610.12(f) (21 CFR
610.12(f)) to change the reference to
the membrane filtration test from the
18th Revision of the U.S.P, to.the
19th Revision, in order to update a
procedure which manufacturers are in
fact already using.

Therefore, under the Public Health
Service Act (sec. 351, 58 Stat. 702, as
amended (42 U.S.C. 262)) and under
authority delegated to the Commis-
sioner (21 CFR 5.1), §610.12 is amend-
ed in paragraph (f) by revising the
first sentence, to read as follows:

§ 610.12 Sterility.

(f) Membrane filtration. Bulk and
final container material or products
containing oil or products in water in-
soluble ointments shall be tested for
sterility using the membrane filtration
procedure set forth in the United
States Pharmacopeia (19th Revision,
1975), section erititled “Membrane Fil-
tration,"” pages 594-595, except that
(1) the test samples shall conform
with paragraph (d) of this section; (2)
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the temperature of incubation for the
test using Fluid Thioglycollate
Medium shall be 30° to 32° C; and (3)
in addition, for products containing a
mercurial preservative, the product
shall be tested in a second test using
Fluid Thioglycollate Medium incubat-
ed at 20° to 25° C in lieu of the test in
Soybean-Casein digest Medium. * * *

- - - - -

Under the Adminsitrative Prodedure
Act (5 U.S.C. 553(b) and (d)), the Com-
missioner concludes that notice, public
procedure, and delayed effective date
are unnecessary for the amendment of
§610.12(f) because it does not impose
an additional duty or burden on any
person, but rather relieves unneces-
sary requirements.

Effective date. October 13, 1978,

(Sec. 351, 58 stat, 702, as amended (42 U.S.C.
262))

Dated: October 3, 1978.

WiLrLiam F. RANDOLPH,
Acting Associate Commissioner
Jor Regulatory Affairs.

[FR Doc. 78-28573 Filed 10-12-78; 8:45 am)

[4710-07-M]
Title 22—Foreign Relations

CHAPTER XI—INTERNATIONAL
BOUNDARY AND WATER COMMIS-
SION, UNITED STATES AND
MEXICO, UNITED STATES SECTION

PART 1101—PRIVACY ACT OF 1974

Nomenclature Changes

AGENCY: International Boundary
and Water Commission, United States
and Mexico, United States Section.

ACTION: Final rule.

SUMMARY: This document amends
the regulations relating to the Privacy
Act of 1974 by changing references to
the Comptroller to read FOIA Admin-
istrator. This change is due to an orga-
nizational change.

EFFECTIVE DATE: October 13, 1978.

FOR FURTHER INFORMATION
CONTACT:

Leo Van Reet, 915-543-7334.

In part 1101 of title 22 of the Code
of Federal Regulations, the title
“Comptroller” should be replaced by
“FOIA Administrator” wherever it ap-
pears,

Leo Van REET,
FOIA Administrator.

[FR Doc. 78-28974 Filed 10-12-78; 8:45 am]

[4510-26-M] |
Title 29—Labor

CHAPTER XVII—OCCUPATIONAL
SAFETY AND HEALTH ADMINIS-
TRATION, DEPARTMENT OF LABOR

[Docket No. 8-102]

PART 1910—OCCUPATIONAL SAFETY
AND HEALTH STANDARDS

PART 1926—SAFETY AND HEALTH
REGULATIONS FOR CONSTRUCTION

Ground-Fault Protection;
Supplemental Statement of Reasons

AGENCY: Occupational Safety and
Health Administration, Department of
Labor.

ACTION: Final rule;
statement of reasons.

SUMMARY: This notice announces
OSHA's decision to reaffirm the
ground-fault protection standard (29
CFR 1910.309(c) and 1926.400(h)) as
promulgated on December 21, 1976 (41
FR 55696). This decision is made after
consultation with the Advisory Com-
mittee on Construction Safety and
Health pursuant to remand by the
U.S. Court of Appeals for the District
of Columbia Circuit. No change is
made in the ground-fault protection
standard as promulgated on December
21, 1976.

FOR FURTHER INFORMATION
CONTACT:

Mr. Gail Brinkerhoff, Office of Com-
pliance Programs, OSHA, Third
Street and Constitution Avenue,
NW. Room N-3112, Washington,
D.C. 20210, telephone 202-523-8034.

SUPPLEMENTARY INFORMATION:
BACKGROUND

On December 21, 1976, OSHA pro-
mulgated a rule, to be effective Febru-
ary 22, 1977, requiring employers to
provide either: (a) Ground-fault cir-
cuit interrupters on construction sites,
or (b) a scheduled and recorded, as-
sured equipment grounding conductor
program (29 CFR 1910.309(¢c) and
1926.400¢h); 41 FR 55696). This rule
was promulgated after lengthy pro-
ceedings which are described in detail
in the FEDERAL REGISTER document of
December 21, 1976.

On February 17, 1977, the National
Constructors Association petitioned
the U.S. Court of Appeals for the Dis-
trict of Columbia Circuit, to review
and set aside the rules OSHA had pro-
mulgated on ground-fault protection.

The court issued its decision on June
28, 1978 (National Constructors Asso-
ciation v. Marshall, C.A.D.C. No.77-

supplemental
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1197). The court found that the Assist-
ant Secretary had not completely fol-
lowed OSHA's rulemaking procedures
in promulgating the ground-fault pro-
tection standard. Although the Advi-
sory Committee on Construction
Safety and Health had been consulted
with regard to ground-fault circuit in-
terrupters, the court found that no
such consultation occurred specifically
with regard to the alternative assured
grounding conductor program. The
court held that such consultation was
required by OSHA’s procedural rule
found in 29 CFR 1911.10(a).

Accordingly, the court remanded the
record to the Assistant Secretary with
specific instructions to consult with
the Committee. After discussing sever-
al possible results of the consultation
with the Committee, and the appropri-
ate action to be taken based on these
results, the court concluded with the
following:

* * * once the Assistant Secretary has
convinced himself of the wisdom of a chosen
course of action after he has had the bene-
fit of the Committee's recornmendations,
and once he is convinced that further public
comment would shed no new light on the
matter, he may return the record to this
court for entry of an appropriate order.
(Page 27.)

Inasmuch as the court did not find
any “glaring deficiencies” in the evi-
dence supporting the standard nor any
other procedural or legal deficiencies,
the court ordered that the regulation
remain in effect during the time

period necessary for consultation with
the Advisory Committee and evalua-
tion of its recommendations.

AGENCY AcTiON AFTER COURT REMAND
AND SUPPLEMENTAL STATEMENT OF
REASONS

. On July 20, 1978, at a previously
scheduled meeting of the Advisory
Committee on Construction Safety
and Health, OSHA preliminarily noti-
fied the Committee of the court's deci-
sion. A brief oral summary of the deci-
sion was presented to the Committee.
The Committee was then advised that
a special meeting would be held on
August 15, 16, and 17, 1978, in compli-
ance with the court's instructions, to
discuss the substantive issues of the
ground-fault protection standard, and
to solicit the Committee’s recommen-
dations. To assist the Advisory €Com-
mittee in its review of the standard in
preparation for the August meeting,
OSHA provided each member with
copies of the following documents:

1. A copy of the court decision.

2. An index of the rulemaking record
on ground-fault protection.

3. FEpErAL REGISTER notice, vol. 40,
No. 67, April 7, 1975, Ground-Fault
Circuit Protection—Proposed Revoca-
tion of Standard (40 FR 15390).
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4. FEDERAL REGISTER notice, vol. 40,
No. 170, September 2, 1975, Notice of
Hearing on Ground-Fault Circuit Pro-
tection.

5. The Ground-Fault Protection
Standard, Feperal REGISTER, vol. 41,
No. 246, December 21, 1976.

In addition, OSHA staff advised the
Advisory Committee that other specif-
ic items in the record would be made
available upon request.

Accordingly, on July 28, 1978, OSHA
published a notice in the FEDERAL REG-
ISTER (43 FR 32884) announcing that a
meeting of the Advisory Committee on
Construction Safety and Health was
to be held on August 15, 16, and 17,
1978. The notice explained that the
meeting was in response to the deci-
sion of the U,S. Court of Appeals for
the District of Columbia Circuit in Na-
tional Constructors Associalion V.
Marshall, supra, regarding OSHA's
ground-fault circuit protection stand-
ard (29~CFR 1510.309(c) and 29 CFR
1926.400(h)). At the meeting, the Advi-
sory Committee would review said
standard, and make such recommenda-
tions as appropriate.

Additionally the public was invited
to submit written data, views, or argu-
ments and anyone wishing to make an
oral presentation was instructed to
notify OSHA’s Division of Consumer
Affairs.

On August 15, 1978, the Advisory
Committee meeting was convened in
Washington, D.C. The legal frame-
work of the Committee’s deliberations
was discussed by a member of the So-
licitor's Office, and a complete techni-
cal presentation of the ground-fault
protection standard was made by
OSHA staff to the Adyisory Commit-
tee. The technical presentation pro-
vided the data and rationale which led
OSHA to promulgate the standard re-
quiring the use on construction sites
of either ground-fault circuit inter-
rupters or an assured equipment
grounding conductor program. This
presentation included a review of the
data in the official record and includ-
ed the following subjects:

1. Low voltage electrical fatalities on
construction sites;

2. Ground-fault protection require-
ments in OSHA regulations;

3. Need to supplement these require-
ments;

4. Method of supplementing the re-
quirement for the utilization of an
equipment grounding conductor;

5. Data available on efficacy of
GFCI’s;

6. Data available on viability of an
assured equipment grounding conduc-
tor program;

7. Operating principle of GFCI's;
and

8. Review of the entire ground-fault
protection standard as promulgated on
December 21, 1976.
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Upon completion of OSHA's techni-
cal presentation, two scheduled oral
presentations were given by public
participants. Both proposed the use of
a new device, presently under develop-
ment, which would continuously moni-
tor the presence of the equipment
grounding conductor from the recepta-
cle back to the electric supply. Neither
device, in their present configuration,
would monitor the equipment ground-
ing conductor in tools. Testing and
records of tests would still be manual-
ly accomplished for tools whenever an
employer chose to use the assured
equipment grounding conductor pro-
gram. Both public participants ac-
knowledged this limitation on their
devices and agreed that although the
test for tools would still be a manual
one, the continuous monitoring of ex-
tension cords and receptacles would
still result in benefits in both added
safety and simpler implementation of
the testing and recording of the equip-
ment grounding conductor. Both par-
ticipants noted that the devices they
demonstrated were prototype models
and not yet available on the open
market. At the conclusion of their
presentation, a member of the audi-
ence expressed his views on these de-
vices. He indicated that these particu-
lar units might not be reliable enough,
and, under certain conditions, could
give false indications as to the pres-
ence of the equipment grounding con-
ductor.

Three additional public participants
gave their oral views on the ground-
fault circuit protection standard, All
three endorsed the standard as pro-
mulgated, including the assured equip-
ment grounding conductor program.
The Advisory Committee received six
written comments on the standard and
all strongly requested that the com-
mittee recommend the retention of
the assured equipment grounding con-
ductor program.

After examining the record, evaluat-
ing OSHA'’s presentation, and consid-
ering relevant public comment the Ad-
visory Committee concluded that no
change, modification, or amendment
was warranted with respect to the
final rule on ground-fault protection
as promulgated in the FEDERAL REGIS-
TER on December 21, 1976. The Adviso-
ry Committee accordingly concurred
in the judgment of the Assistant Sec-
retary regarding the standards now in
effect for ground-fault circuit protec-
tion in 29 CFR 1910.309(c) and 29 CFR
1926.400(h) which require either the
use of GFCI’s or the implementation
of an assured equipment grounding
conductor program on construction
sites.

Since the Advisory Committee on
Construction Safety and Health rec-
ommended no change in the standard
as promulgated by OSHA, and in the
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absence of any indication that further
public comment would shed any new
light on the matter, OSHA concludes
that no change in the standard is war-
ranted, Accordingly, the ground-fault
protection standard at 29 CFR
1910.309(c) and 29 CFR 1926.400¢h), as
promulgated on December 21, 1976, is
hereby reaffirmed.

(Secs. 6(b) and 8(c¢), Pub. L. 91-596, 84 Stat.
1593, 1599 (29 U.S.C. 655, 657); sec. 107, Pub.
L. 91-54, 83 Stat. 96 (40 U.S.C. 333); Secre-
tary of Labor's Order No. 8-76 (41 FR
25059); 29 CFR Part 1911.)

Signed at Washington, D.C., this 3d
day of October 1978.

EuLA BINGHAM,
Assistant Secretary of Labor.

[FR Doc. 78-28687 Filed 10-12-78; 8:45 am]

[3710-92-M]

Title 33—Navigation and Navigable
Waters

CHAPTER Il—CORPS OF ENGINEERS,
DEPARTMENT OF THE ARMY

[ER 1110-2-241]

PART 208—FLOOD CONTROL
REGULATIONS

Use of Storage Allocated for Flood
Control and Navigation Purposes

AGENCY: U.S. Army Corps of Engi-
neers, DOD.

ACTION: Final rule.

SUMMARY: This revision of 33 CFR
208.11 regulations prescribes the
policy and procedure for regulating
reservoir projects capable of regula-
tion for flood control or navigation
and the use of storage allocated for
such purposes and provided on the
basis of flood control and navigation.
The revised regulations are applicable
to dam and reservoir projects licensed,
maintained, and operated under provi-
sions of the Federal Power Act (41
Stat. 1063 (16 U.S.C. 791(A))), Pub. L.
83-436, and other similar authorizing
legislation; as well as to reservoir pro-
jects constructed wholly or in part
with Federal funds as directed by sec-
tion 7 of the Flood Control Act of
1944. These regulations are intended
to establish an understanding between
project owners, operating agencies and
the Corps of Engineers with regard to
certain activities and responsibilities
concerning water control management
throughout the Nation in the interest
of flood control and navigation. Inter-
ested persons were given until Novem-
ber 2, 1977 (42 FR 57141) to submit
comments. No written comments were
received.

DATES: This regulation is effective on
October 15, 1978.
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ADDRESSES: HQDA (DAEN-CWE-
HY) Washington, D.C. 20314.

FOR FURTHER INFORMATION
CONTACT:

Mr. Edgar P. Story, Engineering Di-
vision, Civil Works Directorate,
Office of the Chief of Engineers,
Washington, D.C. 20314 202-693-
7330.

SUPPLEMENTARY INFORMATION:
This final regulation is essentially the
same as the proposed rule (42 FR
53637), however, certain reordering
has been done of the reference materi-
al presented in § 208.11(b). Specifical-
ly, excerpts from sections 4(e), 10(a),
and 10(c) of the Federal Power Act
have been added for improved clarity.
Also Federal Power Commission order
No. 540 issued October 31, 1975, and
published November 7, 1975 (40 FR
51998), amending § 2.9 of the Commis-
sion’s general policy and interpreta-
tions which prescribed standardized
conditions (Forms) for inclusion in
preliminary permits and licenses
issued under part I of the Federal
Power Act has been cited and appro-
priately excerpted. Reference to and
citation from article 33 of Federal
Power Commission license No. 2009
have been deleted in lieu thereof.

In addition to the proposed action,
certain project names and pertinent
data are added to and deleted from
the list of projects shown in
§208.11(e), list of projects (42 FR
53637). The following projects are
added to the list of projects:

(a) U.S. Army Corps of Engineers,
Missouri River Division area: Webster
Dam and Lake.

(b) U.S. Army Corps of Engineers,
New England Division area:

(i) Bear Swamp Pumped Storage
Project.

(ii) Turners Falls Reservoir.

(¢) U.S. Army Corps of Engineers,
North Pacific Division area:

(i) American Falls Dam and Reser-
voir.

(ii) Anderson Ranch Dam and Reser-
voir.

(iii) Arrowrock Dam and Reservoir,

(iv) Brownlee Dam and Reservoir.

(v) Grand Coulee Dam and Franklin
D. Roosevelt Lake.

(vi) Hells Canyon Dam and Reser-
voir.

(vii) Kerr Dam and Flathead Lake.

(viii) Mayfield Dam and Reservoir.

(ix) Mossyrock Dam and Davisson
Lake.

(x) Oxbow Dam and Reservoir.

(xi) Priest Rapids Dam and Reser-
voir.

(xii) Ririe Dam and Reservoir.

(xiil) Rocky Reach Dam and Lake
Entiat,

(xiv) Ross Dam and Reservoir.

(xv) Upper Baker Dam and Baker
Lake.

(xvi) Wanapum Dam and Reservoir.

(xvii) Wells Dam and Lake Pateros.

(d) U.S. Army Corps of Engineers,
South Atlantic Division area: Lewis M.
Smith Dam and Reservoir.

(e) U.S. Army Corps of Engineers,
South Pacific Division area:

(i) Indian Valley Dam and Reservoir.

(ii) Lemon Dam and Reservoir.

(iii) Navajo Dam and Reservoir.

(iv) Paoina Dam and Reservoir.

(v) Vallecito Dam and Reservoir.

The following projects are deleted
from the list of projects:

(a) U.S. Army Corps of Engineers,
South Altantic Division area: H. Neely
Henry Dam and Reservoir,

(b) U.S. Army Corps of Engineers,
South Pacific Division area:

(i) Causey Dam and Reservoir.

(ii) Devil Creek Dam and Reservoir.

Note.—The Chief of Engineers has deter-
mined that this rule does not contain a
major proposal requiring preparation of an
inflation impact statement under Executive
Order 11821 and OMB Circular A-107 (Stat-
utory Authority Pub. L. 90-483).

Dated: October 10, 1978.

CHARLES I. McGINNIS,
Major General, USA,
Directorof Civil Works.

Section 208.11 is revised to read
follows: :

§ 208.11 Regulations for use of storage al-
located for flood control or navigation
and/or project operation at reservoirs
subject to preseription of rules and reg-
ulations by the Secretary of the Army
in the interest of flood control and
navigation.

(a) Purpose. This regulation pre-
scribes the responsibilities and general
procedures  for regulating reservoir
projects capable of regulation for
flood control or navigation and the use
of storage allocated for such purposes
and provided on the basis of flood con-
trol and navigation, except projects
owned and operated by the Corps of
Engineers; the International Bound-
ary and Water Commission, United
States and Mexico; and those under
the jurisdiction of the International
Joint Commission, United States, and
Canada, and the Columbia River
Treaty. The intent of this regulation is
to establish an understanding between
project owners, operating agencies,
and the Corps of Engineers.

(b) Responsibililies. The basic re-
sponsibilities of the Corps of Engi-
neers regarding project operation are
set out in the cited authority and de-
scribed in the following paragraphs:

(1) Section 7 of the Flood Control
Act of 1944 (58 Stat. 890, 33 U.S.C.
709) directs the Secretary of the Army
to prescribe regulations for flood con-
trol and navigation in the following
manner:
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Hereafter, it shall be the duty of the Sec-
retary of War to prescribe regulations for
the use of storage allocated for flood control
or navigation at all reservoirs constructed
wholly or in part with Federal funds pro-
vided on the basis of such purposes, and the
operation of any such project shall be in ac-
cordance with such regulations: Provided,
That this section shall not apply to the Ten-
nessee Valley Authority, except that in case
of danger from floods on the lower Ohio
and Mississippi Rivers the Tennessee Valley
Authority is directed to regulate the release
of water from the Tennessee River into the
Ohio River in accordance with such instruc-
tions as may be issued by the War Depart-
ment,

(2) Federal Energy Regulatory Com-
mission (formerly Federal Power Com-
mission (FPC)) licenses.

(1) Responsibilities of the Secretary
of the Army and/or the Chief of Engi-
neers in Federal Energy Regulatory
Commission (FERC) licensing actions
are set out in the Federal Power Act.
Pertinent sections of that Act are
cited herein. The Commission may
also stipulate, as part of license condi-
tions, that the licensee enter into an
agreement with the Department of,
the Army providing for operation of
the project during flood times, in ac-
cordance with rules and regulations
prescribed by the Secretary of the
Army.

(A) Section 4(e) of the Federal
Power Act requires approval by the
Chief of Engineers and the Secretary
of the Army of plans of dams or other
structures affecting the navigable ca-
pacity of any navigable waters of the
United States, prior to issuance of a li-
cense by the Commission as follows:

The Commission is hereby authorized and
empowered to issue licenses to citizens * * *
for the purpose of constructing, operating,
and maintaining dams, water conduits, res-
ervoirs, powerhouses, transmission lines, or
other project works necessary or convenient
for the development and improvement of
navigation and for the development, trans-
mission, and utilization of power across,
along, from or in any of the streams or
other bodies of water over which Congress
has jurisdiction * * * Provided further, That
no license affecting the navigable capacity
of any navigable waters of the United States
shall be issued until the plans of the dam or
other structures affecting navigation have
been approved by the Chief of Engineers
and the Secretary of the Army.

(B) Sections 10(a) and 10(c) of the
Federal Power Act specify conditions
of project licenses including the fol-
lowing:

(1) Section 10(a). That the project adopt-
ed * * * shall be such as in the judgment of
the Commission will be best adapted to a
comprehensive plan for improving or devel-
oping a waterway or waterways for the use
of benefit of interstate or foreign commerce,
for the improvement and utilization of wa-
terpower development, and for other benefi-
cial publicuse * * *.

(2) Section 10(c). That the licensee shall
* * * so maintain and operate said works as
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not to impair navigation, and shall conform ..

to such rules and regulations as the Com-
misssion may from time to time prescribe
for the protection of life, health, and prop-
erty.. L

(C) Section 18 of the Federal Power
Act directs the operation of any navi-
gation facilities built under the provi-

_sion of that act, be controlled by rules.
and regulations prescribed by the Sec-

retary of the Army as follows:

The operation of any navigation facilities
which may be constructed as part of or in
connection with any dam or diversion struc-
ture built under the provisions of this Act,
whether at the expense of a licensee here-
under or of the United States, shall at all
times be controlled by such reasonable rules
and regulations in the interest of naviga-
tion; including the control of the pool
caused by such dam or diversion structure
as may be made from time to time by the
Secretary of the Army, * * *

(ii) Federal Power Commission order
No. 540 issued October 31, 1975, and
published November 17,1975 (40 FR
51998), amending section 2.9 of the
Commission’s general policy and inter-
pretations prescribed standardized
conditions (forms) for inclusion in pre-
liminary permits and licenses issued
under part I of the Federal Power Act.
As an example, article 12 of standard
form I-3, titled: “Terms and Condi-
tions of License for Constructed Major
Projects Affecting Navigable Waters
of the United States,” sets out the
Commission’s interpretation of appro-
priate sections of the Act, which deal
with navigation aspects, and attendant
responsibilities of the Secretary of the
Army in licensing actions as follows:

The United States specifically retains and
safeguards the right to use water in such
amount, to be determined by the Secretary
of the Army, as may be necessary for the
purposes of navigation on the navigable wa-
terway affected; and the operation of the
Licensee, so far as they affect the use, stor-
age and discharge from storage of waters af-
fected by the license, shall at all times be
controlied by such reasonable rules and reg-
ulations as the Secretary of the Army may
prescribe in the interest of navigation, and
as the Commission may prescribe for the
protection of life, health, and property,
* * * and the Licensee shall release water
from the project reservoir at such rate * * *,
as the Secretary of the Army may prescribe
in the interest of navigation, or as the Com-
mission may prescribe for the other pur-
poses hereinbefore mentioned,

(3) Section 9 of Public Law 436, 83d
Congress (68 Stat. 303) provides for
the development of the Coosa River,
Ala. and Ga., and directs the Secretary
of the Army to prescribe rules and reg-
ulations for project operation in the
interest of flood control and naviga-
tion as follows:

The operation and maintenance of the
dams shall be subject to reasonable rules
and regulations of the Secretary of the
Army in the interest of flood control and
navigation.
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Nore.—This Regulation will also be appli-
cable to dam and reservoir projects operated
under provisions of future legislative acts
wherein the Secretary of the Army is direct-
ed to prescribe rules and regulations in the
interest of flood control and navigation. The
Chief of Engineers, U.S, Army Corps of En-
gineers, is designated the duly authorized
representative of the Secretary of the Army
to exercise the authority set out in the con-
gressional acts. This regulation will normal-
ly be implemented by letters of understand-
ing between the Corps of Engineers and
project owner and will incorporate the pro-
visions of such letters of understanding
prior to the time construction renders the
project capable of significant impoundment
of water., A water control agreement signed
by both parties will follow when deliberate
impoundment first begins or at such time as
the responsibilities of any corps-owned pro-
jects may be transferred to another entity.
Promulgation of this regulation for a given
project will occur at such time as the name
of the project appears in the FEDERAL REGIS-
TER in accordance with the requirements of
§208.11(d)(11). When agreement on a water
control plan cannet he reached between the
corps and the project owner after coordina-
tion with all interested parties, the project
name will be entered in the FEpERAL REGIS-
TER and the Corps of Engineers plan will be
the officials water control plan until such
time as differences can be resolved.

(c) Scope and terminology. This reg-
ulation applies to Federal authorized
flood control and/or navigation stor-
age projects, and to non-Federal pro-
jects which require the Secretary of
the Army to prescribe regulations as a
condition of the license, permit or leg-
islation, during the planning, design
and construction phases, and through-
out the life of the project. In compli-
ance with the authority cited above,
this regulation defines certain activi-
ties and responsibilities concerning
water control management through-
out the Nation in the interest of flood
control and navigation. In carrying out
the conditions of this regulation, the
owner and/or operating agency will
comply with applicable provisions of
Pub. L. 85-624, the Fish and Wildlife
Coordination Act of 1958, and Pub. L.
92-500, the Federal Water Pollution
Control Act Amendments of 1972. This
regulation does not apply to local
flood protection works governed by
§ 208.10, or to navigation facilities and
associated structures which are other-
wise covered by part 207 (Navigation
Regulations) of title 33 of the code.
Small reservoirs, containing less than
12,500 acre-feet of flood control or
navigation storage, may be excluded
from this regulation and covered
under §208.10, unless specifically re-
quired by law or conditions of the li-
cense or permit.

(1) The terms “reserveir” and “proj-
ect” as used herein include all water
resource impoundment projects con-
structed or modified, including natural
lakes, that are subject to this regula-
tion.
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(2) The term “project owner" refers
to the entity responsible for mainte-
nance, physical operation, and safety
of the project, and for carrying out
the water control plan in the interest
of fload control and/or navigation as
prescribed by the Corps of Engineers.
Special arrangements may be made by
the project owner for “operating agen-
cies” to perform these tasks.

*3+ The term “letier of understand-
mg” as used herein includes state-
ments which consummate this regula-
tion for any given project and define
the general provisions or conditions of
the local sponsor, or owner, cOopera-
tion agreed to in the authorizing legis-
lative document, and the requirements
for compliance with section 7 of the
1944 Flood Control Act, the Federal
Power Act or other special congres-
sional act. This information will be
specified in the water control plan and
manual. The letter of understanding
will be signed by a duly authorized
representative of the Chief of Engi-
neers and the project owner. A “field
working agreement' may be substitut-
ed for a letter of understanding, pro-
vided that the specified minimum re-
quirements of the latter, as stated
above, are met.

(4) The term “waler control agree-
ment” refers to a compliation of water

contro! criteria, guidelines, diagrams,

release schedules, rule curves and
specifications that basically govern
the use of reservoir storage space allo-
cated for flood control or navigation
and/or release functions of a water
control project for these purposes. In
general, they indicate controlling or
limiting rates of discharge and storage
space required for flood control and/
or navigation, based on the runoff po-
tential during varicus seasons of the
year.

(5) For the purpose of this regula-
tion, the term “water control plan" is
limited to the plan of regulation for a
water resources project in the interest
of flood control and/or navigation.
The water control plan must conform
with proposed allocations of storage
capacity and downstream conditions
or other requirements to meet all
functional objectives of the particular
project, acting separately or in combi-
nation with other projects in a system.

(6) The term “real-time” denotes the
processing of current information or
data in a sufficiently timely manner to
influence a physicial response in the
system being monitored and con-
trolled. As used herein the term con-
notes * * * the analyses for and execu-
tion of water control decisions for
both minor and major flood events
and for navigation, based on prevailing
hydrometeorological and other condi-
tions and constraints, to achieve effi-
cient management of water resource
systems.
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(d) Procedures. (1) Conditions
during project formuwlalion., During
the planning and design phases, the
project owner should consult with the
Corps of Engineers regarding the
quantity and value of space to reserve
in the reservoir for flood control and/
or navigation purposes, and for utiliza-
tion of the space, and other reguire-
ments of the license, permit or condi-
tions of the law. Relevant matters
that bear upon flood control and navi-
gation accomplishment include: runoff
potential, reservoir discharge capabili-
ty, downstream channel characteris-
tiecs, hydrometeorological data collec-
tion, flood hazard, flood damage char-
ateristics, real estate acquisition for
flowage requirements (fee and ease-
ment), and resources required to carry
out the water control plan. Advice
may also be sought on determination
of and regulation for the probable
maximum or other design flood under
consideration by the project owner to
establish the quantity of surcharge
storage space, and freeboard elevation
of top of dam or embankment for
safety of the project.

(2) Corps of Engineers involvement.
If the project owner is responsible for
real-time implemenetation of the
water control plan, consultation and
assistance will be provided by the
Corps of Engineers when appropriate
and to the extent possible. During any
emergency that affects flood control
and/or navigation, the Corps of Engi-
neers may temporarily prescribe regu-
lation of flood control or navigation
storgge space on a day-to-day (real-
time) basis without request of the
project owner. Appropriate considera-
tion will be given for other authorized
project functions. Upon refusal of the
project owner to comply with regula-
tions prescribed by the Corps of Engi-
neers, a letter will be seént to the proj-
ect owner by the Chief of Engineers or
his duly authorized representative de-
scribing the reason for the regulations
prescribed, events that have tran-
spired, and notification that the proj-
ect owner is in violation of the Code of
Federal Regulations. Should an im-
passe arise, in that the project owner
or the designated operating entity per-
sists in noncompliance with regula-
tions prescribed by the Corps of Engi-
neers, measures may be taken to
assure compliance.

(3) Corps of Engineers implementa-
tion of real-time water control deci-
sions. The Corps of Engineers may
prescribe the continuing regulation of
flood control storage space for any
project subject to this regulation on a
day-to-day (real-time) basis. When this
is the case, consultation and assistance
from the project owner to the extent
possible will be expected. Special re-
quests by the project owner, or appro-
priate operating entity, are preferred

before the Corps of Engineéers offers
advice on real-time regulation during
surcharge storage utilization.

(4) Water control plan and manual
Prior to project completion, water con-
trol managers from the Corps of Engi-
neers will visit the project and the
area served by the project to become
familiar with the water control facili-
ties, and to insure sound formulation
of the water control plan. The formal
plan of regulation for flood control
and/or navigation, referred to herein
as the water control plan, will -be de-
veloped and documented in a water
control manual prepared by the Corps
of Engineers. Development of the
manual will be coordinated with the
project owner to obtain the necessary
pertinent information, and to insure
compatibility with other project pur-
poses and with surcharge regulation.
Major topics in the manual will in-
clude: Authorization and description
of the project, hydrometeorology, data
collection and communication net-
works, hydrologic forecasting, the
water control plan, and water resource
management functions, including re-
sponsibilities and coordination for
water control decisionmaking. Special
instructions to the dam tender or res-
ervoir manager on data collection, re-
parting to higher Federal authority,
and on procedures to be followed in
the event of a communication outage
under emergency conditions, will be
prepared as an exhibit in the manual.
Other exhibits will include copies of
this regulation, letters of understand-
ing consummating this regulation, and
the water control agreements. After
approval by the Chief of Engineers or
his duly authorized representative, the
manual will be furnished the project
owner.

(5) Walter control agreement. (i) A
water control diagram (graphical) will
be prepared by the Corps of Engineers
for each project having variable space
reservation for flood control and/or
navigation during the year; e.g., vari-
able seasonal storage, joint-use space,
or other rule curve designation. Reser-
voir inflow parameters will be included
on the diagrams when appropriate.
Concise notes will be included on the
diagrams prescribing the use of stor-
age space in terms of release sched-
ules, runoff, nondamaging or other
controlling flow rates downstream of
the damsite, and other major factors
as appropriate. A water control release
schedule will be prepared in tabular
form for projects that do not have
variable space reservation for flood
control and/or navigation. The water
control diagram or release schedule
will be signed by a duly authorized
representative of the Chief of Engi-
neers, the project owner, and the des-
ignated operating agency, and will be
used as the basis for carrying out this
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regulation. Each diagram or schedule
v:ul contain a reference to this regula-
tion.

(ii) When deemed necessary by the
Corps of Engineers, information given
on the water control diagram or re-
lease schedule will be supplemented by
appropriate text to assure mutual un-
derstanding on certain details or other
important aspects of the water control
plan not covered in this regulation, on
the water control diagram or in the re-
lease schedule. This material will in-
clude clarification of any aspects that
might otherwise result in unsatisfac-
tory project performance in the inter-
est of flood contol and/or navigation.
Supplementation of the agreement
will be necessary for each project
where the Corps of Engineers exer-
cises the discretionary authority to
prescribe the flood control regulation
on a day-to-day (real-time) basis. The
agreement will include delegation of
the responsibility. The document
should also cite, as appropriate, sec-
tion T of the 1944 Flood Control Act,
the Federal Power Act and/or other
congressional legislation authorizing
construction an/or directing operation
of the project.

(iii) All flood control regulations
published in the FEDERAL REGISTER
under this section (part 208) of the
code prior to the date of this publica-
tion which are listed in paragraph
208.11(e) are hereby superseded.

(iv) Nothing in this regulation pro-
hibits the promulgation of specific
regulations for a project in compliance
with the authorizing acts, when agree-
ment on acceptable regulations cannot
be reached between the Corps of Engi-
neers and the owner.

(6) Hydrometeorological instrumen-
tation. The project owner will provide
instrumentation in the vicinity of the
- damsite and will provide communica-
tion equipment necessary to record
and transmit hydrometeorological and
reservoir data to all appropriate Fed-
eral authorities on a real-time basis
unless there are extenuating circum-
stances or are otherwise provided for
as a condition of the license or permit.
For those projects where the owner re-
tains responsibility for real-time im-
plementation of the water control
plan, the owner will also provide or ar-
range for the measurement and re-
porting of hydrometeorological param-
eters required within and adjacent to
the watershed and downstream of the
damsite, sufficient to regulate the
project for flood control and/or navi-
gation in an efficient manner. When
data collection stations outside the im-
mediate vicinity of the damsite are re-
quired, and funds for installation, ob-
servation, and maintenance are not
available from other sources, the

Corps of Engineers may agree to share
the costs for such stations with the
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project owner. Availability of funds
and urgency of data needs are factors
which will be considered in reaching
decisions on cost sharing.

(7) Project safety. The project owner
is responsible for the safety of the
dam and appurtenant facilities and for
regulation of the project during sur-
charge storage utilization. Emphasis
upon the safety of the dam is especial-
ly important in the event surcharge
storage is utilized, which results when
the total storage space reserved for
flood control is exceeded. Any assist-
ance provided by the Corps of Engi-
neers concerning surcharge regulation
is to be utilized at the discretion of the
project owner, and does not relieve the
owner of the responsibility for safety
of the project.

(8) Notification of the general
public. The Corps of Engineers and
other interested Federal and State
agencies, and the project owner will
jointly sponsor public involvement ac-
tivities, as appropriate, to fully apprise
the general public of the water control
plan. Public meetings or other effec-
tive means of notification and involve-
ment will be held, with the initial
meeting being conducted as early as
practicable but not later than the time
the project first becomes operational.
Notice of the initial public meeting
shall be published once a week for 3
consecutive weeks in one or more
newspapers of general circulation pub-
lished in each county covered by the
water control plan. Such notice shall
also be used when appropriate to
inform the public of modifications in
the water control plan. If no newspa-
per is published in a county, the notice
shall be published in one or more
newspapers of general circulation
within that county. For the purposes
of this section a newspaper is one
qualified to publish public notices
under applicable State law. Notice
shall be given in the event significant
problems are anticipated or experi-
enced that will prevent carrying out
the approved water control plan or in
the event that an extreme water con-
dition is expected that could produce
severe damage to property or loss of
life. The means for conveying this in-
formation shall be commensurate with
the urgency of the situation. The
water control manual will be made
available for examination by the gen-
eral public upon request at the appro-
priate office of the Corps of Engi-
neers, project owner or designated op-
erating agency.

(9) Other generalized requirements
Jor flood control and navigation. (i)
Storage space in the reservoirs allo-
cated for flood control and navigation
purposes shall be kept available for
those purposes in accordance with the
water control agreement, and the plan
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of regulation in the water control
manual.

(ii) Any water. impounded in the
flood control space defined by the
water control agreement shall be evac-
uated as rapidly as can be safely ac-
complished without causing down-
stream flows to exceed the controlling
rates; i.e., releases from reservoirs
shall be restricted insofar as practica-
ble to quantities which, in conjunction
with uncontrolled runoff downstream
of the dam, will not cause water levels
to exceed the controlling stages cur-
rently in force. Although conflicts
may arise with other purposes, such as
hydropower, the plan or regulation
may require releases to be completely
curtailed in the interest of flood con-
trol or safety of the project.

(iii) Nothing in the plan of regula-
tion for flood control shall be con-
strued to require or allow dangerously
rapid changes in magnitudes of re-
leases. Releases will be made in a
manner consistent with requirements
for protecting the dam and reservoir
from major damage during passage of
the maximum design flood for the
project.

(iv) The project owner shall monitor
current reservoir and hydro- meteoro-
logical conditions in and adjacent to
the watershed and downstream of the
damsite, as necessary. This and any
other pertinent information shall be
reported to the Corps of Engineers on
a timely basis, in accordance: with
standing instructions to the dam-
tender or other means requested by
the Corps of Engineers.

(v) In all cases where the project
owner retains responsibility for real-
time implementation of the water con-
trol plan, he shall make current deter-
minations of: Reservoir inflow, flood
control storage utilized, and scheduled
releases. He shall also determine stor-
age space and releases required to
comply with the water control plan
prescribed by the Corps of Engineers.
The owner shall report this informa-
tion on a timely basis as requested by
the Corps of Engineers.

(vi) The water control plan is subject
to temporary modification by the
Corps of Engineers if found necessary
in time of emergency. Requests for
and action on such modifications may
be made by the fastest means of com-
munieation available. The action
taken shall be confirmed in writing
the same day to the project owner and
shall include justification for the
action. .

(vii) The project owner may tempo-
rarily deviate from the water control
plan in the event an immediate short-
term departure is deemed necessary
for emergency reasons to protect the
safety of the dam, or to avoid other se-
rious hazards. Such actions shall be
immediately reported by the fastest
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means of communication available. Ac-
tions shall be confirmed in writing the
same day to the Corps of Engineers
and shall include justification for the
action, Continuation of the deviation
will require the express approval of
the Chief of Engineers, or his duly au-
thorized representative.

(viii) Advance approval of the Chief
of Engineers, or his duly authorized
representative, is required prior to any
deviation from the plan of regulation
prescribed or approved by the Corps
of Engineers in the interest of flood
control and/or navigation, except in
emergency situations provided for in
paragraph (d)9)(vii) of this section.
When conditions appear to warrant a
prolonged deviation from the ap-
proved plan, the project owner and
the Corps of Engineers will jointly in-
vestigate and evaluate the proposed
deviation to insure that the overall in-
tegrity of the plan would not be
unduly compromised. Approval of pro-
longed deviations will not be granted
unless such investigations and evalua-
tions have been conducted to the
extent deemed necessary by the Chief
of Engineers, or his designated repre-
sentatives, to fully substantiate the de-
viation.

(10) Revisions. The water control
plan and all associated documents will
be revised by the Corps of Engineers,
as necessary, to reflect changed condi-
tions that come to bear upon flood
control and navigation, e.g., realloca-
tion of reservoir storage space due to
sedimentation or transfer of storage
space to a neighboring project. Reyi-
sion of the water control plan, water
control agreement, water control dia-
gram, or release schedule requires ap-
proval of the Chief of Engineers or his
duly authorized representative. Each
such revision shall be effective upon
the date specified in the approval. The

original (signed document) water con-
trol agreement shall be kept on file in
the Office, Chief of Engineers, Depart-
ment of the Army, Washington, D.C.
Copies of the agreement shall be kept
on file and may be obtained from the
office of the project owner, or from
the office of the appropriate Division
Engineer, Corps of Engineers.

(11) Federal Register. The following
information for each project subject
to section 7 of the 1944 Flood Control
Agat and other applicable congressional
acts shall be published in the FEDERAL
REGISTER prior to the time the pro-
jects becomes operational and prior to
any significant impoundment before
project completion or * * * at such
time as the responsibility for physical
operation and maintenance of the
Corps of Engineers owned projects is
transferred to another entity: (i) Res-
ervoir, dam, and lake names, (ii)
stream, county, and State correspond-
ing to the damsite location, (iii) the
maximum current storage space in
acre-feet to be reserved exclusively for
flood control and/or navigation pur-
poses, or any multiple-use space (inter-
mingled) when flood control or naviga-
tion is one of the purposes, with corre-
sponding elevations in feet above
mean sea level, and area in acres. at
the upper and lower limits of said
space, (iv) the name of the project
owner, and (v) congressional legisia-
tion authorizing the project for Feder-
al participation.

(e) List of projects. The following
tables, “Pertinent Project Data—Sec-
tion 208.11 Regulation,” show the per-
tinent data for projects which are sub-
ject to this regulation,

(See. 7, Pub, L. 78-534, -58 Stat. 890 (33
U.S.C. 709); the Federal Power Act, 41 Stat.
1063 (16 U.S.C. 791(A)); and Sec. 9, Pub. L.
83-436, 68 Stat. 303.)

[FR Doec. 78-29100 Filed 10-12-78; 8:45 am]
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