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Interested were afforded an
opportunity to participate In the rule-
making through submission of com-
ments. All comments received were
favorable.

DRAFTING INPORMATION

The principal authors of this docu-
ment are Thomas W, Binczak, Alr Traf-
fic Division, and DeWitte T. Lawson, Jr.,
Esquire, Reglonal Counsel.

ADOPTION OF THE AMENDMENT

Accordingly, pursuant to the authority
delegated to me by the Administrator,
Subpart G of Part 71 of the Federal Avia-
tion Regulations (14 CFR Part 71) is
amended, effective 0901 GMT, December
1, 19717, as hereinafter set forth.

§ 71181 [Amended]
Uxrias, CALIFORNRIA

Following “* * * Fortuna VORTAC
110* radials.”” Add: * * * “and that
airspace extending upward from 5,300
feet MSL bounded on the east by the
southwest edge of V-27 and on the west
by the east/southeast edge of V-2TW."

(Sec, 307(a) of the Federal Aviation Act of
1958, as amended (49 USC. 1348(a)) and
Sec. G6(¢) of the Department of Transporta-
tion Act (40 US.C. 1655(¢c)).)

Nore—The Federal Aviation Admintstra-
tion has determined that this document doos
not contain a major proposal requiring
preparation of an Economic Impact State-
ment under Executive Order 11821, as
amended by Executive Order 11949, and
OMB Circular A-107,

Issued in Los Angeles, California on
September 1, 1977.

Herman C. BLiss,
Acting Deputy Director,
Western Region.

[FR Doc.7T7-26544 Plled $-14-77,8:45 am|

| Alrspace Doc. No. T1-CE-8)

PART 71—DESIGNATION OF FEDERAL
AIRWAYS, AREA LOW ROUTES, CON-
PO'IRO"&‘L';D AIRSPACE, AND REPORTING

Designation of Tra'nsmon Area—Clarion,
owa

AGENCY: Federal Aviation Administra-
tion (FAA), DOT.

ACTION: Final rule.

SUMMARY; The nature cf this federal
action is to designate a transition area
at Clarion, Jowa to provide controlled
airspace for aireraft executing instru-
ment approach procedures to the Clarion
Municipal Afrport which are bused on
& Non-Directional Radio Beacon (NDB)
navigational ald being installed at the
airport.

EFFECTIVE DATE: December 1, 1877,

FOR FURTHER INFORMATION CON-
TACT:

Dwaine E, Hiland, Afrspace Speciallst,
Operations, Procedures and Alrspace
Branch, Air Traffic Division, ACE-537,
FAA, Central Region, Federal Build-

RULES AND REGULATIONS

ing, 601 East 12th Street, Kansas City,
Mo, 64106, telephone 816-374-3408.

SUFPPLEMENTARY INFORMATION:
The City of Clarion, Towa is installing a
Non-Directional Radio Beacon (NDB)
on the Clarion Municipal Airport. This
navigational aid will provide new navi-
gational guldance for aircraft utilizing
this airport. The establishment of an in-
strument approach procedure based on
this navigational aid entails designation
of a transition area at and above 700 feet
above ground level (AGL) within which
ajrcraft are provided air traffic control
service. The intended effect of this ac-
tion is to ensure adequate controlled air-
space for aircraft executing the new in-
strument approach procedures at the
Clarion Municipal Afrport.

DRAFTING INFORMATION

The principal authors of this docu-
ment are Dwaine E. Hiland, Operations,
Procedures and Airspace Branch, Air
Trafic Division and John L. Fitzgerald,
Jr., Office of the Regional Counsel,

DiscussioN oF COMMENTS

On pages 20534 and 20335 of the Feo-
ERAL Recister dated April 21, 1977, as
extended in the FeoeraL RecisTER of May
31, 1977, at page 27603, the Federal Avi-
ation Administration published a notice
of proposed rulemaking which would
amend Section 71.181 of Part 71 of the
Federal Aviation Regulations so as to
designate a transition area at Clarion,
Iowa. Interested persons were invited to
participate in this rulemaking proceed-
ing by submitting written comments cn
the proposal to the FAA. No objections
were received as a result of the Notice
of Proposed Rule Making.

Accordingly, Subpart G, Section 71.181
of the Federal Aviation Regulations (14
CFR 71.181) as republished on January
3, 1977 (42 FR 440), is amended, effec-
tive 0801 G.m.t. December 1, 1977, by
adding the following new transition
area:

CramioN, Iowa

That alrspace extending upward from 700°
above the surface within a 5 mile radius
of the Clarion Munigipnl Alrport (latitude
42°34'30" N, longitude 03'456°30” W.) and
within 3 miles each side of the 311° bearing
from the Clarion Municipal Airport, extend-
ing from the 5 mile radius to 8.5 miles north-
west of the alrport,

(Sec, 307(a), Federal Aviation Act of 1958 as
amended (40 U.S.C. 1348); Sec, 6(c), Depart-
ment of Transportation Act (49 US.C, 1655
(€) ); Sec. 11.69 of the Federal Aviation Regu-
Intions (14 CFR 11.68) ).

Nore~The Federal Aviation Administra-
tion has determined that this document does
not contain & major proposal requiring prep-
aration of an Economic Impact Statement
under Executive Order 11821, as amended by
Executive Order 11040, and OMB Circular
A-107.

Issued in Kansas City, Missouri, on
September 6, 1977,

C. R. MzLuGIN, Jr.,
Director, Central Region.
[FR Doc.77-26876 Filed 9-14-77.8:45 am|)

{Docket No. 12537; Amds. No. 65-22]

PART 65—CERTIFICATION: AIRMEN
OTHER THAN FLIGHT CREWMEMBERS

Inspection Authorization

AGENCY: Federal Aviation Administra-
tion (FAA), DOT.

ACTION: Final rule.

SUMMARY. This amendment is being
issued to clarify current rules, and to
adopt additional rules, applicable to ap-
plicants for, and holders of, an inspec-
tion authorization (I.A.). This action is
necessary since the current rules have
been the subject of considerable misun-
derstanding.

EFFECTIVE DATE: October 17, 1977.

FOR FURTHER INFORMATION CON-
TACT:

Raymond E. Ramakis, Regulatory
Projects Branch (AFPS-940), Safety
Regulations Division, Flight Standards
Service, Federal Aviation Administra-
tion, 800 Independence Avenue, SW.,
Washington, D.C. 205691; Telephone:
(202) 755-8716.

SUPPLEMENTARY INFORMATION:
Interested persons have been afforded an
opportunity to participate in the making
of this amendment by a notice of pro-
posed rule making (Notice No. 73-4) is-
sued on January 29, 1973, and published
in the PeperaL RecisTer on February 6,
1973 (38 F.R. 3410). Due consideration
has been given to all comments recelved
in response to the notice. Except as
otherwise discussed In this amendment,
the amendment and the reasons for it
are identical to the proposal and the
reasons set forth in the proposal.

Many of the three hundred and
seventy-six comments received in re-
sponse to the notice expressed disagree-
ment with proposed §65.91(c) (2). That
section would have required the appli-
cant for an inspection authorization to
have had diversified practical experience
performing alrcraft and alrcraft engine
maintenance during at least the two-
year period before applying. Nearly all
of the commentators in disagréement
with this proposal objected to the use
of the word “diversified” as being con-
fusing, vague, or undefined, The FAA
agrees that the words “diversified prac-
tical experience”, as used in proposed
§ 65.91(¢c) (2), need further clarification
and, accordingly, withdraws this pro-
posal.

In addition, many commentators dis-
agreed with proposed § 65.95 (¢) and (d).
Paragraph (¢) would have precluded the
holder of an LA. from exercising the
privileges of his authorization outside of
the area of jurisdiction of the local FAA
District Ofice in which his fixed base
of operation is lorated. Under paragraph
(d), the holder of an I.A. changing the
location of, or terminating inspection ac-
tivity at, his fixed base of operation
would have had to surrender the au-
thorization to the local FAA District Of-
fice. Most of those opposing these pro-
posals stated, in essence, that a meve
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change of geographical location has no
effect on qualifications to exercise the
privileges of an 1A, Others stated that
the inability to use an LA, outside the
fixed base of operation would cause eco-
nomice hardship.

After consideration of these comments,
the FAA has determined that the holder
of an LA. should not be denied the use
of his authorization when going outside
the jurisdiction of his local FAA District
Office or terminating inspection activity
at, or changing the location of, his fixed
base of operation, as provided in pro-
posed § 656,95 (¢) and (d). Accordingly,
these proposals are withdrawn,

Proposed § 65.94 would have required
the holder of an LA, to keep, and make
available for inspection by the Adminis-
trator, a current record of inspections
performed by him under §6595(a).
While a preponderance of commentators
favored this proposal, some contended
that such a requirement would impose
an undue economic burden and others
felt that it would not be beneficlal to
anyone. In light of the economic burden
that this recordkeeping provision may
impose, the FAA has decided to further
evaluate the impact of proposed § 65.94.
Accordingly, that proposed section is also
withdrawn,

Proposed § 65.91(¢) (1) was intended
to clarify the current section by provid-
ing that an applicant for an I.A. would
have to hold a currently effective me-
chanic certificate with both an airframe
rating and a powerplant rating, each of
which has been in effect for not less than
three years. Moreover, under proposed
§65.92(a), the holder of an I.A, could
exercise the privileges of the authoriza-
tion only while he holds a currently ef-
fective certificate and ratings, While
those proposed sections specified that the
applicant for, or holder of, an LA. must
have a currently effective mechanic cer-
tificate, they did not expressly provide
that the airframe and powerplant rat-
Ings held must also be current, Sections
6591(e) (1) and 65.92{a), as adopted,
make this clear. These requirements will
ensure that the applicant for an LA, is
qualified to exercise the privileges of the
authorization and remains quaiified
while he holds the authorization.

Paragraph (d) of current § 65.91 pro-
vides that an Inspection authorization
expires on March 31 of each year. That
paragraph is revoked by this amendment
since the provision contained therein is
included in new § 65.92(a).

A review of comments received in re-
sponse to the notice Indicates that pro-
posed § 65.93 appears to have been mis-
Interpreted by several commentators,
The purpose of that proposal was merely
to require that a person desiring to re-
new his LA, must present the evidence
currently required by that section at the
local FAA District Office having juris-
diction over the area in which his fixed
base of operation is located. The pro-
posal was designed to relax the current
fequirement to submit that evidence at
& more distant General Aviation District
Office or International Filed Office. How-
€ver, as part of its Operations Review
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Program, the FAA is considering exten-
sive revisions to current § €5.93, includ-
ing a revision similar to that set forth in
Notice 73-4. In light of this, the FAA
concludes that it would be appropriate
to_consider all revisions to that section
during the Operations Review, rather
than implementing a single revision at
the present time.

The FAA has conducted a preliminary
evaluation of the impacts of the provi-
sions adopted in this amendment, Based
on that evaluation, it has been deter-
mined that the impacts of those provi-
sions will be minimal and that an in-
depth evaluation under the policy of the
“Secretary of Transportation and the
Administrator (41 FR 16200; April 186,
1976) is not required.

The prinecipal authors of this docu-
ment are Irving Birnbaum, Flight Stand-
ards Service, and Danvers E. Long,
Office of the Chief Counsel.

Accordingly, Part 65 of the Federal
Aviation Regulations is amended, effec-
tive October 17, 1977, as follows:

1. By amending %6591 by revising
paragraph (c) (1), and by revoking and
reserving paragraph (d) as follows:

§ 65.91 Inspection authorization.

- » . » .

(c) To be eligible for an inspection
authorization, an applicant must: -
(1) Hold a currently effective me-
chanic certificate with both an airframe
rating and a powerplant rating, each of
which is currently effective and has been
continuously in effect for not less than
the three year period immediately before

the date of application;
- . » - -
‘ (d) [Reserved!

2. By adding a new $65.92 to read as
follows:

§ 65.92

tion,

Each Inspection authorization expires
on March 31 of each year. However, the
holder may exercise the privileges of that
authorization only while he holds a cur-
rently effective mechanic certificate with
both a currently effective airframe rat-
ing and a currently effective powerplant

Inspection authorization: Dura-

(b) An inspection authorization ceases
to be effective whenever any of the fol-
lowing occurs: _

(1) The authorization is surrendered,
suspended, or revoked.

(2) The holder no longer has a fixed
base of operation.

(3) The holder no longer has the
equipment, facilities, and inspection
data required by § 65.91(¢) (3) and (4)
for issuance of his authorization.

(¢c) The holder of an inspection au-

thorization that s suspended or revoked
shall, upon the Administrator’s request,
return it to the Administrator,
(Secs. 313(a) and 601, Federal Aviation Act
of 1958, as amended (40 US.C. 1354(a) and
1421): Sec. 6(c), D=partment of Transporta-
tion Act (49 US.C. 185856(¢) ),)

Nore—The Federal Aviation Administra-
tion has determined that this document does

not contain a major proposal requiring prep-
aration of an Economic Impact Statement
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under Exccutive Order 11821, as amended
by Executive Order 11048, and OMB Circular
A-107.

Issued in Washington, D.C. on Septem-
ber 9, 1977.
LANGHORNE Bowp,
Administrator.

[FR Doc.T7-26941 Filed 9-14-77:8:45 am |

SUBCHAPTER F—AIR TRAFFIC AND GENERAL
OPERATING RULES
|Docket No. 17137; Amdt. No. 95-274)

PART 95—IFR ALTITUDES
Miscellaneous Amendments

AGENCY': Federal Aviation Administra-
tion (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts
miscellaneous amendments to the re-
quired IFR (instrument flight rule) alti-
tudes and changeover points for certain
Federal airways, jet routes, or direct
routes for which a minimum or maxi-
mum en route authorized IFR altitude
is prescribed. These regulatory actions
are needed because of changes occurring
in the National Airspace System. These
changes are designed to provide for the
safe and efficient use of the navigable
airspace under instrument conditions in
the affected areas.

EFFECTIVE DATE: October 6, 1977,

FOR FURTHER INFORMATION CON-
TACT:

William L. Bersch, Flight Procedures
and Airspace Branch (AFS-730), Air-
craft Programs Division, Flight Stand-
ards Service, Federal Aviation Admin-
istration, 800 Independence Avenue,
8W,, Washington, D.C. 20591, telephone
202-426-8271.

SUPPLEMENTARY INFORMATION:
This amendment to Part 95 of the Fed-
eral Aviation Regulations (14 CFR Part
95) prescribe new, amended, suspended,
or revoked IFR altitudes governing the
operation of all nircraft in IFR flight
over a specified route or any portion of
that route; as well as the changeover
points (COPs) for Federal afrways, jet
routes, or direct routes as prescribed in
Part 95. The specified IFR altitudes,
when used in conjunction with the pre-
scribed changeover points for those
routes, ensure navigation aid coverage
that is adequate for safe flight opera-
tions and free of frequency interference.

The reasons and circumstances which
create the need for this amendment in-
volve matters of flight safety, opera-
tional efliciency in the National Airspace
System, and are related to published
aeronautical charts that are essential to
the user and provides for the safe and
efficient use of the navigable airspace. In
addition, those various reasons or cir-
cumstances require making this amend-
ment effective before the next scheduled
charting and publication date of the
flight information to assure its timely
availability to the user, The effective date
of this amendment reflects those con-
siderations. In view of the close and im-
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mediate relationship between these regu-
latory changes and safety in air com-
merce, I find that notice and public pro-
cedure before adopting this amendment
is unnecessary, impracticable, or con-
trary to the public interest and that good
cause exists for making the amendment
effective in less than 30 days.

The principal authors of this docu-
ment are Rudolph L. Floretti, Flight
Standards Service, and Richard W. Dan-
forth, Office of the Chief Counsel.

ADOPTION OF THE AMENDMENT

Accordingly and pursuant to the au-
thority delegated to me by the Adminis-
trator, Part 95 of the Federal Aviation
Regulations (14 CFR Part 95 is
amended as follows effective: October 8,
19717,

(Secs. 307, 313(a), 601, and 1110, Federal
Aviation Act of 1958 (45 U.S.C, 1§ 1348, 1354

REGULATIONS

(8), 1421, and 1510); Sec. 6(c), Department
of Transportation Act (40 US.C. 1855(c)):
Delegation: 25 FR 6480 and Paragraph 802
of Order PS P 1100.1, as amended March 9,
1973.)

Nores—The Federal Aviation Administra-
tion has determined that this document does
not contain a major proposal requiring
preparation of an Economic Impact State-
ment under Executive Order 11821, as
amended by Executive Order 11949, and OMB
Cirgular A-107.

Issued in Washington, D.C. on Sep-
tember 6, 19717.
James M. VINES,
Chief, Aircrajt
Programs Division.

Nore—The incorporation by reference in
the preceding document wis approved by the

Director of the Federal Register on May 12,
1069.
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Macey, Go. W/P 232/052 1o Mecey
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J90TR is emended to reod in port:
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Humble, Tex. W/P 074/254 10 Humble
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CHANGEOVER POINT

TOTAL DISTANCE FROM
FROWTO DISTANCE GEOGRAPHIC LOCATION TRACK ANGLE MEA
JOG4R is emended by odding:
Alcos, Colil, W/P 12 28000
Pelis, Colif. W/P 080/260 1o Palis
JFSTR in omended fo delete:
Fruit, Colif. W/P 12 : 200
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sl 3 036/216 10 Merle
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FROM 10
Werten INT, Wys. *Litee INT, Wy,
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SE100-MCA Fillmers YOR, Whound
Fillaars, Calif. YOR *Souper INT, Coldt
Vi § e, Vou S obwr
“EX0-MA Sovpen INT, BEdeund
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Vie S ahes, Vi dohw.
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Fillume, Cald, YOR Seuges INT, Calbd
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SAN0- A
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50

g &8 8 8 3 1

g8 §
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MEA
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Y5405 VOR FEDERAL AIRVAY 23
o amended 1o rend 4 pert
FROM T0
Vestorn, Cold. VOR Sewns Bobwa, Cold YOR

V0006 VOR FEDERAL ARVAY 34

W amanded tu ond o pont
FROM 10
Conper, Wye VOR S$oed Creth INT Wyu

W47 VOR FEDERAL AlrwaY 1)
i amanded te nod in pur

R0 10

Venhern Colil. VOR Mewe T Cald
Hever INT, Cabdl Chany INT, Cold
Chany T, Cold Gudet INT, Cobd
Guler T, o, Gaviste, Ca. VOR

1954007 VOR FEDERAL AliwAY )7
e wmended 1o end s part

FROM L)

Brenrexch, Ge. VOR *Foded WY G
NN -wRA

*Foded T, Go, Mo INT Ge.
X0 MEA
T30 MRA

Mepe INT, s Sovamsh, Ca VOR

Loneth INT_W Vo Howh) INT W Ve
H00-uTA
** 6600-MOCA

Hawhi INT_ W Vo R, ¥ Yo YOR

49540048 YOR FEODERAL ARWAY 3§
W amended 1u wnd - et

RO 10

Elhss, ¥ Ve VOR ‘Bl INT & Ve
B - kA

Bopel INT. ¥ ¥y Crandond INT Vs

oW MOCA

WH4050 VOR FEDERAL ARVAY 1)
o amended 1o vl -

RO bl
Indimepolin, led VOR Jabby T I
Jokha INT, el Labeyetts ind VOR

J %540 YO8 FIDERAL AMVAY &4
B S e

fROW 10
Adens, G VOR bt N1 SC
boomy INT_ 3L Unan 8T 5

TS O A

V34004 YON FECERAL AXwAY 1%
B e N
F R0 0
Sewhy INT, Taw Hebby Tes YOR
0 wOCA
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RULES AND REGULATIONS

SF5.4085 VOR FEDTRAL AIRVAY &5
16 amended baoond e pert)
EROM 10
Madicion Bow, ¥y, VOR “Alcove INT, ¥pe.
Via W Al Via W sher,
SHTO0-MRA
PS4 VOR FEOERAL ARVAY ¥
4 snended 1o reed s panr
FROM 10,
Liser INT, Wye, Chadran, Nok. YOR
$95.4005 VOR FEDERAL AMRWAY ¥
I smended by adding:
FROM 0
Farmingtan, NM, YOR *Dyrange, Cols, VOR
ST100-MCA Dyraage VOR, Showd
*Dyrmgs, Colo. YOR **Oumaison, Calo. VOR
*IN00-MCA Dernogs VOR, Nbawnd
T 200-MOA Gonnlson VOR, Sdeend
S1000-MCA Genaisen YOI, NEdouad
PS40 YOR FEGERAL AMVAY 102
In wnesded 10 el e port:
Faou 10
pestwal Yalls T, Ve Vol INT, W, Vo
Velli INT, ¥, Ve, Efkins, ¥, Ve, VOR
“4000-MiA
S400-OCA
54128 YOR FEDERAL AJRWAY 14
In wwended 1o rawd bn portt
FROM 10
Biveg INT, W, Ve, *Haekl INT, ¥ Ve,
SR000-MUA
$47000-w0CA
Hewkl T, W, Vo, Lyrey INT, Yo
*J000-MQCA
*Pates T, Ind. Jaka T, Ied.
4000 MR
S4200-MOCA
Johka INT, Il Indicsapalis, Ind. YOR
195419 YOR FEDERAL ALRWAY 120
I amanded 1o ed in purtt
Wecky INT, RL Lalay T, R.L
*1200-MOCA
Lafay INT, R, Pravidesce, RL YOR
S1100-MOCA
S954102 VOR FEDERAL ALRWAY 1k delersd:
I95A157 VOR FEDERAL ARYAY 19
In amended o read In ports
FROM 10
*Vegle T, Fla, Sea INT, Fla,
Vie ¥ wbone. Yia ¥ aher.
*J0-uRA
*+1500-MOCA
Serpa INT, Fla, Swapn T, Fia,
Vie ¥ slne, Vie W ahiee,
*1200-MOCA
1954142 VOR FEDERAL AlRVAY 142
o amended 10 sead Jo port:
O 10
Darla INT, ¥, Ve, Bt INT, W, Voo
Enet INT, W, Vo Clataberg. W, Vg, VOR
$95.4257 VOR FEDERAL AIRYAY 207
it eoended 1o vend ie paitt
FROM A
*Geand Conyon, Ale, VOR Kacie T, Mie,
*1200-MCA Grand Cavpmm VOR, N-downd
S LTT00-MOCA
+Kacly INT, Ade. Bryue Canpan, Uneh VOR
95408 YOR FEOTRAL AJRWAY 28
Is amanded 1o rend (n et}
FROM T0
Elas, W, Vo, YOR Derla INT, ¥, Vs,
Derln INT, W, Ve, Cotanavs, Vo, YOR
430 -MOCA
SY5.A20 YOR FEDERAL AYAY IN
b awinded rauad be perts
FRON o
Fapavtenille, N.C, VOR *Conie T, NC.
*X00-%3A
Camie INT, N.C, Wiaiegres, N.C. VOR
FF5.A29 YOR FEOERAL AIRYAY 294
In amended 1o ooud in puts
FROM 10
NeCell, s, VOR *Dubeis, (40, VOR
*HRO0-UCA Dubals YOR, ¥deund
**149000-M0CA

wEA
L

MEA

e

MEA
000

MEA

10000

400

o

MEA
)

§8f

MEA
..'u

e

§85

EA
17

MEA
16000

AR5.4064 YOR FEOLRAL AIRYAY 164
o smendod 19 rved in purt
From i
Trow INT, W, Vg, Tushe T W, Vs
Twahe INT, ¥, Vo Keaned, W, Vo, YOR
AV YOR FEDERAL AMKVAY IN2
Is wnnnded by sdding:
FROM 10
Walbech, Neb, VOR - Colembus, Neb. YOR
*2200-MOCA
Columbus, N, VOR Nesle, Lows VOR
*2000-M0CA

954172 YOR FEDERAL Alnvar 12

s amandad 10 delere:
FROw To
Vaisech, Neb. VOR Baliweed T, Meb
*380-U0A
Bellosed INT. Neb. Kemnard INT, Mo
*2800-80CA
Kanoaed INT, Mok, Kanle, boen /0R

IPSA70VOR FEOURAL AMWAY 14
it amended 1o med e pert)

FROM )
Elhins, ¥, V2, YOR Kooed INT, W Ve,
Kaend INT, ™. Ya, Froat Rayel, Ve, YOR
IVSATH YOR FEDERAL AIRVAY 184
s smanded by wdilag:
RO T0

Seete Barhars, Coll, VOR Fillaare, Calif. YOR

V54100 VOR FEDERAL AIRVAY 1N

1 taendnd 10 wad In port:
FROM 1
Rachy Mowns, N.C, VOR Colield, N.C, VOR
IPSATMYOR FEOERAL AR 194
s amanded 10 cond is perty
FRou 10
Mobby, Tos, VOR Soith INT, Tex.
*1500-M0CA
Smith INT, Ten Sables Pass, Tex, YOR
*100-80CA
SP5A216 VOR FEDERAL AlRWAY 204
Vo wmuended 1o send be purtt
FRom ™
Lanes INT, L Davis INT, UL
1954221 YOR FIDERAL ARVAY 221
e amended be vend la puitt
FROM 10
Bible Geawe, (U1, VOR Carlinle INT, Ind.
*2-MOCA
Seliyrille, Ind. YOR Nencie, Ind, YOR
54002 YOR FEOERAL ANCVAY IN
in amendud 10 wed e parr
FROW ™
Mlsge, Po. VOR Boers INT, Py,
Benrs INT, Pa, Pesas INT, ML
22200-M0CA
1954004 YOR FEDERAL AlRWAY 30
{n wmended 1o roed in posty
FROm ‘T
Novnare, Tes, VOR Mantpemary INT, Ter.
*1700-0CA
Mandgomery INT, Teu. Cleenlond T, Teu.
“100-M0CA
PP5.A341 VOR FEDERAL AIRWAY 340
0 wmunded 1o cead bn part
FROM )

Thonder Beyg, Ont, VOR Saslt Sor, Murie, Mok, VOR
o that shragace svw UK Temirey,

S¥5.4441 VOR FEDERAL AIRVAY 411
s swanded by sidog
TO

FROM
Melboyme, Fle. YOR Lakaland, Fle. VOR
Lakelond, Fls, VOR B, Petorsbry, Fla. YOR

UF5.0405 YOR FIDERAL ARVAY &3
I amanded 1o vond bn part
FROM e
Yasture, Colil, VOR *Hener INT, Cebd
SE200MCA Hese T, N 4ol
Heane INT, Calil, Fellaws, Colib VO
SERG-MOCA
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RULES AND REGULATIONS

§95.7079 JET ROUTE NO. 79 is lnndol to read in part:

FROM
Norfolk, Va. VORTAC

Int. 030 M rod Nerfolk YORTAC

& 219 M rod Snow Hill VORTAC

Int 030 M rod Nerfolk VORTAC
& 219 M rad Snow Hill VORTAC

By amending Sub-part D as follows:

Coyle, N.J. VORTAC

£95.8003 VOR FEDERAL AIRWAY CHANGEOYER POINTS

AIRWAY SEGMENT
FROM,

V-306 is omended by edding:
Doisetto, Tex. YOR

T0

Y444 is omended by cdding:
Barrow, Alos. YOR

Loke Charles, Lo, YOR

Evensville, Alos. NDB

MEA MAA
18000 40000
18000 45000
CHANGEOVER POINTS
DISTANCE FROM
30  Daisette
105 Borrow

|FR Doc.77-26874 Flled §-14-77:8:45 am|

[Docket No, 17215; Amdt, No. 1080|

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

Miscellaneous Amendments

AGENCY: Federal Aviation Administra-
tion (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment estab-
lishes, amends, suspends, or revokes
Standard Instrument Approach Proce-
dures (SIAPs) for operations at certain
afrports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace Sys-
tem, such as the commissioning of new
navigational facilities, addition of new
obstacles, or changes in air traffic re-
quirements, These changes are designed
to provide safe and eflicient use of the
navigable airspace and to promote safe
fiight operations under instrument
flight rules at the affected airports.

DATES: An effective date for each SIAP
is specified in the amendatory provisions.

ADDRESSES: Avallability of matters in-
corporated by reference in the amend-
ment is as follows:

For examination—1, FAA Rules
Docket, FAA Headquarters Building, 800
Independence Avenue SW., Wa.shlngton
D.C. 20591;

2. The FAA Regional Office of the re-
glon in which meaﬂectedalmortlalo-
cated; or

3. The Flight Inspection Field Office
which originated the SIAP.

For Purchase—Individual SIAP copies
may be obtained from:

1. FAA Public Information Center
(APA-430), FAA Headquarters Building,
800 Independence Avenue SW,, Washing-
ton, D.C. 20591; or

2. The FAA Regional Office of the re-
gion In which the affected airport is
located.

By Subscription—Coples of all SIAPs,
maliled weekly, may be ordered from
Superintendent of Documents, U.8S. Gov-
perintendent of Documents, US. Gov.
ernment Printing Office, Washington,
D.C. 20402. The current annual subscrip-

tion price is '$150.00; add $30.00 for each
additional copy malled to the same
address.

FOR FURTHER INFORMATION CON~
TACT:

William L. Bersch, Flight Procedures
and Alrspace Branch (AFS-730), Air-
craft Programs Division, Flight Stand-
ards Service, Federal Aviation Admin-
istration, 800 Independence Avenue
SW., Washington, D.C. 20591; tele-
phone 202-426-8277.

SUPPLEMENTARY INFORMATION:
This amendment to Part 97 of the Fed-
eral Aviation Regulations (14 CFR Part
9) prescribes new, amended, suspended,
or revoked Standard Instrument Ap-
proach Procedures (SIAPs). The com-
plete regulatory description of each SIAP
is contained in official FAA form docu-
ments which are incorporated by ref-
erence in this amendment under 5 U.S.C.
§ 552(a), 1 CFR Part 51, and §97.20 of
the PFederal Aviation Regulations
(FARs). The applicable FAA forms are
identified as FAA Forms 8260-3, 8260-4,
and 8260-5. Materials incorporated by
reference are avallable for examination
or purchase as stated above,

The large number of SIAPs, their com-
plex nature, and the need for a special
format make their verbatim publication
in the FEpERAL REGISTER expensive and
impractical. Further, airmen do not use
the regulatory text of the SIAPs but
refer to their graphic depiction on charts
printed by publishers of aeronautical
materials. Thus, the advantages of in-
corporation by reference are realized
and publication of the complete descrip-
tion of each SIAP contained in FAA form
document is unnecessary. The provisions
of this amendment state the affected
CFR (and FAR) sections, with the types
and effective dates of the SIAPs. This
amendment also identifies the airport, its
location, the procedure identification
and the amendment number.

This amendment to Part 97 is effective
on the date of publication and contains
separate SIAPs which have compliance
dates stated as effective dates based on
related changes in the National Afrspace
System or the application of new or re-
vised criteria. Some SIAP amendments
may have been previously issued by the

FAA In a National Flight Data Center
(FDC) Notice to Airmen (NOTAM) as
an emergency action of immediate flight
safety relating directly to published
asronautical charts. The circumstances
which created the need for some SIAP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPs, an effective date at
least 30 days after publication s pro-
vided.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for Ter-
minal Instrument Approach Procedures
(TERPS) . In developing these SIAPs, the
TERPs criteria were applied to the con-
ditions existing or anticipated at the af-
fected airports. Because of the close and
immediate relationship between these
SIAPs and safety in air commerce, I find
that notice and public procedure before
adopting these SIAPs is unnecessary,
impracticable, or contrary to the pub-
interest and, where applicable, that good
cause exists for making some SIAPs ef-
fective in less than 30 days.

The principal authors of this docu-
ment are Rudolph L. Fiorettl, Flight
Standards Service, and Richard W. Dan-
forth, Office of the Chief Counsel.

ADOPTION OF THE AMENDMENT

Accordingly, pursuant to the authority
delegated to me, Part 97 of the Federal
Aviation Regulations (14 CFR Part 97)
is amended by establishing, amending,
suspending, or revoking Standard In-
strument Approach Procedures, effective
on the dates specified, as follows:

1. By amending §97.23 VOR-VOR
DME SIAPs identified as follows:

* ¥ = Efective November 3, 1977.
Kallua-Kona, HI—Ke-ahole, VOR/DME Rwy

17 (TAC) Orig.

Eallua-Kona, HI-—EKe-ahole, VORTAC Ewy

17, Amdt. 3, canceled
Holland, MI—Tulip City, VOR~A, Amdt. 5
Holland, MI—Park Township, VOR-C, Amdt

4

Belmar-Farmingdale, NJ—Monmouth Coun-
ty, VOR~A, Amdt, 9

2, By amending §97.25 SDF-LOC-
LDA SIAPs identified as follows:

* = & Efective September 22, 1977.
Augusta, ME—Augusta State, LOC Rwy 17.

Original

3. By amending §97.27 NDB/ADF
SIAPs identified as follows:

¢ » » Eflective November 3, 1977.
Holland, MI—Park Township, NDB-B, Amdt

8

* * * Eflective October 6, 1977.

Selma, Al~—Selfleld, NDB Rwy 30, Amdt. 1
Anshune, TX—Chambers County, NDB RwY
30, Amadt. 1

Note—The FAA published an amendment
in Docket No. 17063, Amdt. No. 1084 to Part
97 of the Federal Aviation Regulations (42
FR 39381; August 4, 1077) under section
9727 effective October 8, 1977, which 5
hereby amended as follows:

Minchumins, AK—Minchuming, NDB RwY
2, Amdt. 1 Is effective October 8, 1977.

FEDERAL REGISTER, VOL. 42, NO. 179—THURSDAY, SEPTEMBER 15, 1977




4. By amending §97.29 ILS-MLS
SIAPs identified as follows:
« = % Effective September 1, 1977.

Tulsa, OE—Tulsa International, ILS Rwy
35R, Amdt, 24

(Secs. 307, 313(a), 601, and 1110, Pederal
Aviation Act of 1068 (40 US.C. §1 1348, 1354
(n), 1421, and 1510); sec. d(c), Department
of Transportation Act (49 U.S.C. 185656(¢)):
Detegation: 24 FR 5662 and Paragraph 802
of Order FS P 1100,1, as amended March 9,
1973.)

Nore.—The Federal Aviation Administra-
tion has determined that this document
does not contain a major proposal requiring
preparation of an Economic Impact State-
ment under Executive Order 11821, as
amended by Executive Order 11949, and
OMB Circular A-107.

Issued in Washington, D.C. on Sep-
tember 9, 1977.

Aircraft Programas Division,

Nore.—The incorporation by reference in
the preceding document was approved by
the Director of the Federal Register on May
12, 1969.

| FR Doc.7T7-26873 Piled 0-14-77:8:45 am|

Title 16—Commercial Practices

CHAPTER II—CONSUMER PRODUCT
SAFETY COMMISSION

PART 1401—SELF PRESSURIZED CON-
SUMER  PRODUCTS CONTAINING
CHLOROFLUOROCARBONS: REQUIRE-
MENTS TO PROVIDE THE COMMISSION
WITH PERFORMANCE AND TECHNICAL
DATA; REQUIREMENTS TO NOTIFY
CONSUMERS AT POINT OF PURCHASE
g:TAPERFORMANCE AND TECHNICAL

Self-Pressurized Consumer Products Con-
taining Chlorofivorocarbon Propellants:
Lab:tllng and Data Submission Require-
me

Correction

In FR Doc. 77-24502 appearing at page
42780 in the issue for Wednesday, Au-
gust 24, 1977, the date given as “Febru-
ary 20, 1978" should be changed to “Feb-
ruary 19, 1978" in the following para-
graphs:

(1) On page 42781, first column, in the
last line of the first full paragraph;

(2) On page 42784, middle column, in
the 7th line of § 1401.4(a) ;

(3) Also on page 42784, third column,
in the 7th line of § 1401.5(a) .

Title 26—Internal Révenue

CHAPTER |—INTERNAL REVENUE SERV-
ICE, DEPARTMENT OF THE TREASURY

SUBCHAPTER D—MISCELLANEOUS EXCISE
TAXES

[T.D. 7496 (CO:LR-1614) |
PART 53—FOUNDATION EXCISE TAXES
Taxes on Excess Business Holdings

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Publication of full text of final
regulations,

SUMMARY: This document sets forth
the full text of previously adopted final

RULES AND REGULATIONS

regulations (42 FR 34409, July 6, 1977
related to taxes on the excess business
holdings of private fgundauons.

EFFECTIVE DATE: The regulations are
effective for taxable years beginning af-
ter December 31, 1969,

FOR FURTHER INFORMATION CON-

TACT:
Larry E. Smith of the Legislation and
Regulations Division, Office of the
Chief Counsel, Internal Revenue Serv-
ice, 1111 Constitution Avenue, N.W.,
Washington, D.C. 20224, Attention:
CC:LR:T, 202-566-3909, not a toll-
free call.

SUPPLEMENTARY INFORMATION:
BACKGROUND

On January 3, 1973, the FEDERAL
Recister published a notice of pro-
rulemaking containing proposed
amendments to the Foundation Excise
Tax Regulations (26 CFR Part 53) un-
der section 4943 of the Internal Revenue
Code of 1954, 38 FR 32. The amendments
were proposed to conform the regulations
to section 101(b) of the Tax Reform Act
of 1969 (83 Stat. 507). A public hearing
was held on March 20, 1973, After con-
sideration of all comments regarding the
proposed amendments, those amend-
ments were adopted, as revised, by T.D,
7496, published in the FepEraL REGISTER
for July 6, 1977 (42 FR 34499). In
addition, T.D. 7496 superseded § 143.6
of the Temporary Excise Tax Regula-
tions under the Tax Reform Act of 1969
(26 CFR Part 143). However, T.D. 7496
as published in the FEDERAL REGISTER cOn-
tained only the changes to the notice of
proposed rulemaking published on Jan-
uary 3, 1973, rather than the full text
of the final regulations. This document
sets forth the full text of the final
regulations.

Accordingly, the full text of the final
regulations adopted by T.D, 7498 is as
follows.

ROBERT A. BLEY,
Director, Legislation and
Regulations Division,

Subpart D of 26 CFR Part 53 is in-
serted in its appropriate place to read as
follows:

§ 53.4943-1 CGeneral rule; purpose

Generaly, under section 4943, the
combined holdings of a private founda-
tion and all disqualified persons (as de-
fined In section 4946(a)) in any corpora-
tion conducting a business which is not
substantially related (aside from the
need of the foundation for income or
funds or the use it makes of the profits
derived) to the exempt purposes of the
foundation are limited to 20 percent of
the voting stock in such corporation.
In addition, the combined holdings of
a private foundation and sl disquali-
fied persons in any unincorporated busi-
ness (other than a sole proprietorship)
which is not substantially related (aside
from the need of the foundation for in-
come or funds or the use {t makes of the
profits derived) to the exempt purposes
of such foundation are limited to 20 per-
cent of the beneficial or profits interest in

46285

such business. In the case of a sole pro=-
prietorship which is not substantially re-
lated (within the meaning of the preced-
ing sentence), section 4943 provides that
a private foundation shall have no per-
mitted holdings. These general provisions
are subject to a number of exceptions and
special provisions which will be described
in following sections.

§ 53.4943-2 Im ion of tax on excess
business hol of private founda-
tions.

(a) Imposition of initial tax—(1) In
general—(1) Initial tar. Section 4943
(a) (1) imposes an initial excise tax (the
“initial tax") on the excess business
holdings of a private foundation for each
taxable year of the foundation which
ends during the taxable period defined
in section 4943(d)(2), The amount of
such tax is equal to 5 percent of the
total value of all the private foundation's
excess business holdings in each of its
business enterprises. In determining the
value of the excess business holdings of
the foundation subject to tax under sec-
tion 4943, the rules set forth in §§ 20.-
2031-1 through 20.2031-3 of this chapter
(Estate Tax Regulations) shall apply.

(ii) Disposition of certain excess busi-
ness holdings within ninety days. In any
case in which a private foundation ac-
quires excess business holdings, other
than as a result of a purchase by the
foundation, the foundation shall not be
subject to the taxes imposed by section
4943, but only if it disposes of an amount
of its holdings so that it no longer has
such excess business holdings within 90
days from the date on which it knows,
or has reason to know, of the event which
caused It to have such excess business
holdings. Similarly, a private foundation
shall not be subject to the taxes imposed
by section 4943 because of its purchase
of holdings where {t did not know, or
have reason to know of prior acquisitions
by disqualified persons, but only if the
foundation disposes of its excess hold-
ings within the 90-day period described
previously, and its purchase would not
have created excess business holding but
for such prior acquisitions by disquali-
fled persons. In determining whether for
purposes of this (i) the foundation has
disposed of such excess business holdings
during such 90-day period, any disposi-
tion of holdings by a disqualified person
during such period shall be disregarded.

({i{) Extension of ninety day period.
The period described in paragraph (a)
(1) (i) of this section, during which no
tax shall be imposed under section 4943,
shall be extended to include the period
during which a foundation is prevented
by federal or state securities laws from
disposing of such excess business hold-
ings

(iv) Effect of disposition subject to
material restrictions. If a private founda-
tion disposes of an interest in a business
enterprise but imposes any material re-
strictions or conditions that prevent the
transferee from freely and effectively
using or disposing of the transferred in-
terest, then the transferor foundation
will be treated as owning such interest
until all such restrictions or conditions

FEDERAL REGISTER, VOL. 42, NO. 179—THURSOAY, SEPTEMBER 15, 1977




46286

are eliminated (regardless of whether the
transferee is treated for other purposes
of the Code as owning such interest from
the date of the transfer). However, a
restriction or condition imposed in com-
pliance with federal or state securities
laws, or in accordance with the terms
or conditions of the gift or bequest
through which such interest was ac-
quired by the foundation, shall not be
considered a material restriction or con-
dition imposed by a private foundation,

(v) Foundation knowledge of acquisi-
tions made by disqualified persons, (A)
For purposes of paragraph (a) (1) (11) of
this section, whether a private founda-
tion will be treated as knowing, or hav-
ing reason to know, of the acquisition of
holdings by a disqualified person will de-
pend on the facts and circumstances of
each case. Factors which will be consid-
ered relevant to a determination that a
private foundation did not know or had
no reason to know of an acquisition are:
the fact that it did not discover acquisi-
tions made by disqualified persons
through the use of procedures reasonably
calculated to discover such holdings; the
diversity of foundation holdings; and
the existence of large numbers of dis-
qualified persons who have little or no
contact with the foundation or its man-

agers.
(B) The provisions of paragraph

(&) (1) (v) (A) of this section may be il-
lustrated by the following example:

Example, By the fifteenth day of the fAfth
month after the close of each taxable year,
the P Foundation sends to each foundation
manager, substantial contributor, person
holding more than & 20% interest (&s de-
scribed In section 4946(a)(1)(C)) in & sub-
stantial contributor, and foundation de-
scribed In section 4946(s)(1)(H), a ques-
tionnalre asking such persons to list all
holdings, actual or constructive, in each
business enterprise in which F had holdings
during the taxable year Iin excess of those
permitted by the 2 percent de minimis rule
of section 4943(c)(2)(C). In preparing the
list of such enterprises, I takes into acoount
its constructive holdings only If, during the
taxable year, F (along with all reiated foun-
dations described in section 4846(a) (1) (H))
owned over 2% of the voting stock, profits
interest or beneficlal interest in the entity
acturily owning the hoidings constructively
held by F. The questionnaire asks each such
person 1o list the holdings in such enter-
prises of any persons who, because of thelr
relationship to such disqualified person,
were thomselves disqualified persons (lLe.,
members of the family (as deflned in sec-
tion 4046(d)), and any corporations, part-
nerships, trusts and estates described in sec-
tion 4048(a) (1) (E) through (G) In which
such person, or members of his family, had
an Interest). The questionnairo asks that
constructive holdings be listed only if, dur-
ing the taxable year, the disqualified person
owned aver 2% of the voting stock, profits
interest or beneficial Interest in the entity
actually owning the holdings constructively
held by such person. (Thus a disqualified
person owning less than 2% of a mutual
fund is not required to list his atiributed
share of all the securities in the portfolio of
the fund.) If no response to the question-
palre Is received, the foundation seeks the
information requested by the questionnaire
by malling & second (but not a third) ques-
tionnalre. If & which is re-
turned to the foundation indicates that cer-
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tain information was unavailable to the per-
son completing the questionnalre, the foun-
dation seeks that information directly. For
example, If a disqualified person Indicates
that he could not find out whether a corpo-
ration described In section 4946(a) (1) (E)
had holdings in the enterprise listed in the
questionnaire, the foundation seeks to ob-
tain this information directly from the cor-
poration by malling it a questionnaire. In
such s case, F may be found not to have
reason to know of the acquisition of hold-
ings by s disqualified person.

(vl) Holdings acquired other than by
purchase. See section 4943(c)(8) and
§ 53.4943-6 for rules relating to the ac-
quisition of certain holdings other than
by purchase by the foundation or a dis-
qualified person.

(2) Special rules. In applying subpara-
graph (1) of this paragraph, the tax im-
posed by section 4943(a) (1)—

(1) Shall be imposed on the last day
gf the private foundation’s taxable year,

ut

(1) The amount of such tax and the
value of the excess business holdings sub-
ject to such tax shall be determined with
respect to the foundation's holdings
(based upon voting power, profits or ben-
eficial interest, or value, whichever is
applicable) in any business enterprise as
of that day during the foundation's tax-
able year when the foundation's excess
holdings In such enterprise were the
greatest.

In applying subdivision (i) of this sub-
paragraph, if a foundation's excess busi-
ness holdings in a business enterprise
which constitute such foundation's great-
est excess holdings in such enterprise for
any taxable year are maintained for 2 or
more days during such taxable year, the
value of such excess holdings which is
subject to tax under section 4943(a) (1)
shall be the greatest value of such excess
holdings in such enterprise as of any day
on which such greatest excess holdings
are maintained during such taxable year.

(3) Examples. The provisions of this
paragraph may be illustrated by the fol-
lowing examples:

Example (1). Y is a private foundation
reporting on & calendar year basis. On Jan-
uary 1, 1973, Y has 20 shares of common
stock In corporation N, of which five shares
constitute excess business holdings. On
June 1, 1873, Y disposes of such five shares:
however, becnuse of additional acquisitions
of N common stock on such date by dis-
qualified persons with respect to Y, the re-
malning 15 shares of N common stock held
by Y now constitute excess business hold-
ings, There are no further acquisitions or
dispositions of N common stock during 1973
by Y or its disqualified persons, Although Y's
greatest holdings in N during 1973 are heid
between January 1, 1073, and May 81, 1873,
Y's greatest excess holdings in N during 1973
are held between June 1, 1973, and Decem-
ber 31, 1073, Therefore, the tax specified In
section 4943(a) (1) shall be computed on the
basis of the greatest value of such greatest
excess holdings as of any day between June 1
and December 31. 1973,

Example (2). X I1s & private foundation
reporting on a calendar year basis. On Jan-
uary 1, 1972, X has 100 shares of common
slock In M corporation which are excees
business holdings. On such date each share
of M common stock has a fair market value
of $100. On February 28, 1672, in an effort to

dispcse of such excess business holdings, X
sells 70 shares of M common stock for $120
per share (the falr market value of each
share on such date) to A, an Individual who
is not a disqualified person within the mean-
ing of secticn 4946(a). The value of 8120 per
share is the highest falr market value be-
tween January 1 and February 28, 1972, X
disposes of no more stock in M for the re-
mainder of calendar year 1972, On Decem-
ber 31, 1972, the fair market value of each
share of M common stock s 880, X calculates
its tax on its excess business holdings in M
for 1972 as follows:

100 shares of M common stock times
#8120 fair market value per share
88 of Feb, 28, 1872. e eae-mn — $12, 000
$12,000 maultiplied by mate of tax
(percent)
Amount of tax on X foundation's
excess business holdings for 1972, 8600

Erample (3). Assume the same facts 85 In
Example (2) except that the sale of X to A
occurs cn January 7, 1973, when the falr
market value of each share of M corporation
common stock equals 870. A value of 8100
per share is the bighest fair market value of
the M common stock between January 1 and
Janunry 7, 1973. On May 9, 1073, X for the
first time has excess business holdings in N
corporation in the form of 200 shares of N
common stock, The value per share of N com-
mon stock on May 9, 1973, equals $200. X
makes no disposition of the N common stock
during 1973, and the value of each share of
N common stock as of December 31, 1673
equals $250 (the highest value of N common
stock during 1973). X calculates {ts tax on
its excess business holdings in both M and
N for 1973 as follows:

100 shares of M common stock times
$100 fair market value per share._ 810, 000
#3250 falr market value per share.. 850, 000

tal
$60.000 multiplied by rate of tax
(percent)
Amount of tax on X foundation's
excess business holdings for 1873

#3, 000

(b) Additional tax., In any case in
which the initial tax is fmposed under
section 4943 (a) with respect to the hold-
ings of a private foundation in any busi-
ness enterprise, if, at the close of the
correction period (as defined in section
4943(d) (3) and §53.4943-9) with re-
spect to such holdings the foundation
still has excess business holdings in such
enterprise, there is imposed a tax under
section 4943(b) equal to 200 percent of
the value of such excess holdings as of
the last day of such correction period
(determined without regard to ex-
tensions).

§ 53.4943-3 Determination of  excess
business holdings.

(a) Excess business holdings—(1) In
general. For purposes of section 4943, the
term “excess business holdings' means,
with respect to the holdings of any pri-
vate foundation in any business enter
prise (as described in section 4943(d’
(4)), the amount of stock or other in-
terest in the enterprise which, except as
provided in §53.4843-2(a) (D), the
foundation, or & disqualified person
would have to dispose of, or cause the
disposition of, to a person other than &
disqualified person (as defined in section
4946ia)) In order for the remaining
holdings of the foundation in such en-
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terprise to be permitted holdings (as de-
fined in paragraphs (b) and (c) of this
section). If a private foundation is re-
quired by section 4943 and the regula-
tions thereunder to dispose of certain
shares of a class of stock in a particular
period of time and other shares of the
same class of stock in a shorter period of
time, any stock disposed of shall be
charged first against those dispositions
:enod.hlchmw be made in such shorter

(2) Example. The provisions of this
paragraph may be illustrated by the
following example:

Ezample. Corporation X has outstanding
100 shares of voting stock, with each share
entitling the holder thereof to one vote.
F, a private foundation, possesses 20 shares

of X voting stock representing 20 percent of
the voting power in X. Assume that the per-

mitted holdings of F in X under paragraph
(b) (1) of this section are 11 percent of the
voting stock in X. P, therefore, possesses
voting stock in X representing a percentage
of voting stock In excess of the percentage
permitted by such paragraph. Such excess
percentage is 9 percent of the voting stock
in X, determined by subtracting the per-
centage of voting stock representing the per-
mitted holdings of P In X ‘(Le., 11 percent)
from the percentage of voting stock held by
P Iin X (le, 20 percent). (20% — 115 =0%).
The excess business holdings of F in X are
an amount of voting stock representing such
excess percentage, or 9 shares of X voting
stock (9 percent of 100).

(b) Permitted holdings in an incorpo-
rated business enterprise—(1) In gen-
eral—) Permitted holdings defined.
Except as otherwise provided in section
4943(c) (2) and (4), the permitted hold-
ings of any private foundation in an in-
corporated business enterprise (includ-
ing a real estate investment trust, as
defined in section 856) are—

(A) 20 percent of the voting stock in
such enterprise reduced (but not below
zero) by

(B) The percentage of voting stock
in such enterprise actually or construc-
tively owned by all disqualified persons.

(11) Voting stock. For purposes of this
section, the percentage of voting stock
held by any person in 8 corporation is
normally determined by reference to the
power of stock to vote for the election
of directors, with treasury stock and
stock which is authorized but unissued
being ded. Thus, for example,
if a private foundation holds 20 percent
of the shares of one class of stock in &
corporation, which class {s entitied to
elect three directors, and such founda-
tion holds no stock in the other class
of stock, which is entitled to elect five
directors, such foundation shall be
treated as holding 7.5 percent of the vot-
Ing stock because the class of stock it
holds has 37.5 percent of such voting
power, by reason of being able to elect
three of the eight directors, and the
foundation holds one-fifth of the shares
of such class (20 percent of 37.5 percent
1s 7.5 percent). The fact that extraordi-
nary corporate action (e.g., charter or
by-law amendments) by & corporation
may require the favorable vote of more
than a majority of the directors, or of
the outstanding voting stock, of such
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corporation shall not alter the deter-
mination of voting power of stock In
such corporation in accordance with the
two preceding sentences.

(2) Nonvoting sltock as permitted
holdings—(i) In general. In addition to
those holdings permitted by paragraph
(b) (1) of this section, the permitted
holdings of a private foundation in an
incorporated business enterprise shall
include any share of nonvoting stock in
such enterprise held by the foundation
in any case in which all disqualified per-
sons hold, actually or constructively, no
more than 20 percent (35 percent where
third persons have effective control as
defined In paragraph (b)(3)(i}) of this
section) of the voting stock in such en-
terprise. All equity interests which do
not have voting power attributable to
them shall, for purposeés of section
4943, be classified as nonvoting stock.
For this purpose, evidences of indebted-
ness (including convertible indebted-
ness), and warrants and other options
or rights to acquire stock shall not be
considered equity interests.

(i) Stock with contingent voting
rights and convertible monvoting stock.
Stock carrying voting rights which will
vest only when conditions, the occur-
rence of which are indeterminate, have
been met, such as preferred stock which
galns such voting rights only if no div-
idends are paid thereon, will be treated
s nonvoting stock until the conditions
have occurred whizh cause the voting
rights to vest, When such rights vest, the
stock will be treated as voting stock that
was acquired other than by purchase,
but only if the private foundation or dis-
qualified persons had no control over
whether the conditions would occur.
Similarly, nonvoting stock which may be
converted into voting stock will not be
treated as voting stock until such con-
version occurs. For special rules where
stock is acquired other than by pur-
chase, see section 4943(c) (6) and the
regulations thereunder.

(iil) Example. The provisions of this
paragraph (2) may be {llustrated by the
following example:

Ezampie. Assume that F, a private foun-
dation, holds 10 percent of the single class of
voting stock of corporation X, and owns 20
shares of nonvoting stock in X, Assume fur-
ther that A and B, the only disqualified per-
sons with respect to P, hold 10 percent of the
voting stock of X. Under the provisions of
paragraph (b) (1) of this section, the 10 per-
cent of X votlng stock held by F will be
classified as permitted holdings of F in X
since 20 percent less the percentage of voting
stock held by A and B in X is 10 percent, In
addition, under the provisions of this (2).
the 20 shares of X nonvoting stock will qual-

ify sa permitted holdings of F in X since the
percentage of voting stock held by A and B
in X is no greater than 20 percent.

(3) Thirty-five-percent rule where
third person has eflective control of
enterprise—(1) In general. Except as
provided in section 4943(c)(4), para-
graph (b) (1) of this section shall be ap-
plied by substituting 35 percent for 20
percent if—

(A) The private foundation and all

disqualified persons together do not hold,
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actually or constructively, more than 35
percent of the voting stock in the busi~
ness enterprise, and

(B) The foundation establishes to the
satisfaction of the Commissioner that
effective control (as defined in paragraph
(b) (3) (i) of this section) of the busi-
ness enterprise is in one or more persons
(other than the foundation itself) who
are not disqualified persons,

(i) “Effective control’” defined. For
purposes of this subparagraph, the term
“effective control” means the possession,
directly or indirecily, of the power to di-
rect or cause the direction of the man-
agement and policies of a business enter-
prise, whether through the ownership of
voting stock, the use of voting trusts, or
contractual arrangements, or otherwise,
It is the reality of control which is deci-
sive and not its form or the means by
which it is exercisable. Thus, where a
minority interest held by individuals who
are not disqualified persons has histor-
jcally elected the majority of a corpora-
tion’s directors, effective control is in the
hands of those individuals.

(4) Two percent de minimis rule—)
In general. Under section 4843(¢) (2) (O),
a private foundation is not treated as
having excess business holdings in any
Incorporated business enterprise in which
It (together with all other private foun-
dations (including trusts described in
section 4947(a) (2)) which are described
in section 4846(a) (1) (H)) actually or
constructively owns not more than 2
percent of the voting stock and not more
than 2 percent in value of all outstanding
shares of all classes of stock, If, however,
the private foundation, together with alf
other private foundations which are de~
scribed In section 4946¢a) (1) (H), actu-
ally or constructively owns more than 2
percent of either the voting stock or the
value of the outstanding shares of al
classes of stock in any incorporated busi-
ness enterprise, all the stock in such busi-
ness enterprise classified as excess busi-
ness holding under section 4943 is
treated as excess business holdings, For
purposes of this paragraph, any stock
owned by a private foundation which is
treated as held by a disqualified person
under section 4943(c) (4) (B), (5), or (8)
shall be treated as actually owned by the
private foundation. See paragraph (b)
(1) of § 53.4941(d)—4 for the determina-
tion of excess business holdings without
regard to section 4943(c) (2) (C) for pur-
poses of applying section 101(C) (2) (B)
o:t‘3 the Tax Reform Act of 1969 (83 Stat.
533).

(11} Examples. The provisions of this
subparagraph may be illustrated by the
following examples:

Example (1). F, a private foundation, owns
1 percent of the single class of voting stock
and 1 percent in value of all the outstanding
shares of nll clagses of stock in X corporation.
No other private foundation described in
section 4946(a) (1) (H) owns any stock in X.
All of the stock owned by F in X would be
excess business holdings under section 4943
(€) (1) 1If section 4943(c) (2) (C) were Inap-
plicable, F owns no other shares of stock In
X. Since F owns no more than 2 percent of
the voting stock and no more than 2 percent
in value of all outstanding shares of all
classes of stock in X, under section 4543(c)
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(2) (C) none of the stock In X owned by F
s treated ms excess business holdings,

Example (2). Assume the facts a5 stated
in Example (1), except that F and T, a con-
trolled private foundation under section 4940
(a) (1) (H), together own 1 percent of all the
voting stock and 1 percent in value of all
the outstanding shares of all classes of stock
in X, All of the stock in X owned by Fand T
would be excess business holdings under sec-
tlon 4043{(c} (1) If section 4943(c)(2) (C)
were Inapplioable. Since F and T together
own no more than 2 percent of the voting
stock and no more than 2 percent in value
of all outstunding shares of all classes of
stock in X, under sectlon 4943(c)(2)(C)
none of the stock in X owned by either P or
T is treated as excess business holdings.

Example (3). Assume the facts as stated in
Example (1), except that F owns 3 percent of
the voting stock in X, 2 percent of which Is
treated as held by P, a disqualified person of
F, under section 4943(c) (4) (B). Under sub-
division (1) of this subparagraph, the 2 per-
cent of the stock in X owned by F which is
treated as held by P under section 4943(c)
(4) (B) Is treated as actually owned by P for
purposes of section 4843(c)(2)(C), Conse-
quently, all of the X stock owned by Fis
treated 88 excess business holdings under
section 4843 (c) (2) (C). However, only 1 per-
cent of the stock In X is subject to tax under
section 4043(a), since the other 2 percent Is
treated as owned by s disqualified person
under section 4943(c) (4) (B) for purposes of
determining the tax upon F under section
4943(a).

(¢) Permitted holdings in an unincor-
porated business enterprise—(1) In gen-
eral, The permitted holdings of a private
foundation in any business enterprise
which is not incorporated shall, subject
to the provisions of subparagraphs (2),
(3), and (4) of this paragraph, be deter-
mined under the principles of paragraph
(b) of this section.

(2) Partnership or joint venture. In
the case of a partnership (including &
limited partnership) or joint venture,
the terms “profits interest” and “capital
interest” shall be substituted for “voting
stock” and “nonvoting stock,” respec-
tively, wherever those terms appear in
paragraph (b) of this section. The in-
terest in profits of such foundation (or
such disqualified person) shall be deter-
mined in the same manner as its distrib-
utive share of partnership taxable In-
come. See section 704(b) (relating to the
determination of the distributive share
by the income or loss ratio) and the
regulations thereunder. In the absence
of a provision in the partnership agree-
ment, the capital interest of such foun-
dation (or such disqualified person) in
a partnership shall be determined on the
basis of its interest in the assets of the
partnership which would be distributable
to such foundation (or such disqualified
person) upon its withdrawal from the
partnership, or upon lquidation of the
parinership, whichever is the greater.

(3) Sole proprietorship. For purposes
of section 4943, a private foundation shall
have no permitted holdings in a sole
proprietorship. In the case of & transfer
by a private foundation of a portion of
a sole proprietorship, see paragraph (¢)
(2) of this section (relating to permitted
holdings in partnerships), For the treat-
ment of a private foundation’s ownership
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of a sole proprietorship prior to May 26,
1069, see § 53.4043-4.

(4) Trusts and other unincorporated
business enterprises—i) In general. In
the case of any unincorporated business
enterprise which is not described in par-
agraph (¢) (2) or (3) of this section,
the term “beneficial interest” shall be
substituted for “voting stock" wherever
the term appears in paragraph (b) of this
section. Any and all references to novot-
ing stock in paragraph (b) of this section
shall be inapplicable with respect to any
unincorporated business enterprise de-
scribed in this subparagraph.

(ii) Trusts. For purposes of section
4043, the beneficial interest of a private
foundation or any disqualified person in
a trust shall be the beneficial remainder
interest of such foundation or person
determined as provided in paragraph (b)
of § 53.4943-8.

(iiiy Other wunincorporated business
enterprises. For purposes of section 4843,
the beneficial interest of a private foun-
dation or any disqualified person in an
unincorporated  business  enterprise
(other than a trust or an enterprise de-
seribed in paragraph (¢) (2) or (3) of
this section) includes any right to re-
celve a portion of distributions of profits
of such enterprise, and, if the portion
of distributions is not fixed by an agree-

ment among the participants, any right

to receive a portion of the assets (if any)
upon liquidation of the enterprise, ex-
cept as a creditor or employee. For pur-
of this subparagraph, a right to
~elve distributions of profits includes
a right to receive any amount from such
profits (other than as a creditor or em-
ployee), whether as a sum certain or as
a portion of profits realized by the enter-
prise. Where there 1s no agreement fix-
ing the rights of the participants in such
enterprise, the interest of such founda-
tion (or such disqualified person) in such
enterpriss shall be determined by divid-
ing the amount of all equity investments
or contributions to the capital of the en-
terprise made or obligated to be made
by such foundation (or such disqualified
person) by the amount of all equity in-
vestments or contributions to capital
made or obligated to be made by all par-
ticipants in the enterprise.

(d) Examples., The provisions of this
section may be illustrated by the follow-
ing examples:

Example (1). Corporation X has outstand-
ing 100 shares of voting stock, with each
share entitiing the holder thertof to one
vote. Assume that F, a private foundation.
possesses 30 shares of X voting stock, and
that A and B, the only disqualified persons
with respect to F, together own 10 shares of
X voting stock. The excess business holdings
of ¥ in X are 20 shares of X voting stock,
determined as follows:

)

Determination of voting stock percentages:

(a) Total number of outstanding VOLES IN Koo e cccsamrm e mm e mm—e 100
(b) Total number of votes in X held DY Ponrccesmemmenesanmmmomenesnnas 30
(¢) Total number of votes in X held by AAMDA Beeecanrmn e cmm e 10
(d) Percentage of voting stock in X held by F (item (b) divided by item (8)) =
(percent) —coeanm-- e ek e aie e s -,
(e) P«genugeorvoungmxmxmawamnmm (c) divided by
ftem (8)) (PErCENt) oo cmccemmecmmmmessnsamem st 10
(1) Determination of permitted holdings of voting stock:
(n) Percentage of voting stock in X held by A and B (percent) . comeneecean 10
(b) Permitted holdings of voting stock by P in X (20 pct less item (a))
POICENL) oecememmmammzesremsamesssmssasmmestesssasassmamsnens 10
(1) Determination of excess business holdings:
(8) Percentage of voting stock In X held by F (peroent) e eccecnmmvncnanene 30
(b) Permitted holdings of voting stock by P in X (percent) e cccnmeeeeenn 10
(¢) Item (a) less item (b) (POECONE) ccam s em e e smm m e mm == 20
(d) Bxcess business holdings of ¥ in X (Le., an amount of X voting stock
representing a percentage of voting stock equivalent to that in item
(€)) (ShATES) . .mcrecicanaeemmesmmmr e mm s o e s e e ER s m TS nn TS 29
- - - - -

Ezample (2). F, a private foundation, is
a partner in P partnership, In addition. A
and B, the only disqualified persons with re-
spect to F, are partners in P, The partner-
ship agreement of P contalns no provisions
regarding the sharing of profits by, and the
respective capital interests of, the partpers.

(i) Assume that, under section T04(b).
F's distributive share of P taxable income i
determined to be 20 percent, In addition, aS~
sume that under such section, A und B are
detormined to have & 4-percent distributive
share each of P taxable income, Accordingly,
P holds a 20-percent profits interest in P,
and A and B hold an 8-percent profits in-
terest In P. Assuming that the provisions of
se~tion 4943(¢) (2) (B) do not apply, the per-
mitted holdings of ¥ in P are 12 percent of
the profits interest in P, determined by sub-
teacting the precentage of the profits in-
terest held by A and B in P (lLe, 8 percent)
from 20 percent. (20 percent—8 percent=12
percent.) F, therefore, holds & percentage of
the profits interest in P in excess of the per-
contage permitted by § 53.4043-3(b) (1). The
excess business holdings of F in P are a per-

centage of the profits interest ih P equivalent
to stuich excess percentage, or 8 percent of
the profits interest in P, determined by sub-
tracting the permitted holdings of F in P
(Le., 12 percent) from the percentage of the
profit interest held by P in P (Le, 20 per-
cent) (20 percent—12 percent=8 percent.)

(11) Assume that, under the partnership
agreement, P would be entitled to a distri-
bution of 20 percent of P's assets upon P's
withdrawal from P and to s distribution of
80 percent of P's assets upon the ligquldation
profits interest held by F in P (Le., 20 per-
cent) (20 percent—12 percent=8 percent).
of P. F, therefore, holds a 30-percent capltal
contage of the pssets of P distributabie to ¥
upon F's withdrawal from P, or the peroent-
age of such assets distributable to F upon
the liguidation of P, Since the percentage of
the profits interest held by A and B in P
{8 less than 20 percent, such 30-percent cah-
ital interest will be included in the permitted
holdings of Fin P,

§ 53.4943-4 Present holdings.

(a) Introduction—(1) Section
(o) (4) in general, (D Paragraph

4943
(4 of
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section 4043(c) prescribes transition
rules for a private foundation which, but
for such paragraph, would have excess
business holdings on May 26, 1069, Sec-
tion 4943(c) (4) provides such a foun-
dation with protection from the initial
tax on excess business holdings in two
ways. First, the entire interest of such
a foundation in any business enterprise
in which such a foundation, but for sec-
tion 4043(c) (4), would have had excess
business holdings on May 26, 1969, is
treated under section 4943(e) (4) (B) as
held by disqualified persons for a certain
period of time (the “first phase”). The
effect of such treatment is to prevent &
private foundation from being subject
to the Initial tax with respect to its May
26, 1969, interest during the first phase
holding period and also to prevent the
foundation from purchasing any addi-
tional business holdings in such business
enterprise during such perfod (unless the
combined holdings of the foundation and
all disqualified persons fall below the 20
percent (or 35 percent, if applicable) fig-
ure prescribed by section 4943(c)(2)).
Second, section 4943(c) (4) (A) (i) ini-
tially increases the percentage of per-
mitted holdings of such a foundation to
8 percentage equal to the difference
between—

(A) The percentage of combined hold-
ings of the foundation and all disquali-
fied persons in such business enterprise
on May 26, 1969 (subject to a 50 percent
maximum), and

(B) The percentage of holdings of all
disqualified persons.

The percentage referred to in paragraph
(a) (1) (D (A) of this section is referred
to In this section as the “substituted
level”, This “substituted level” is then
reduced by the “downward ratchet rule”
prescribed by section 4943(c) (4) (A) (i)
and paragraph (d) (3) of this section for
certain dispositions by such foundation
or by disqualified persons. The primary
purpose of the substituted level is to in-
dicate what the permitted holdings in
such business enterprise will be immedi-
ately after the expiration of the first
phase holding perlod. Thereafter, the
permitted holdings of a private founda-
tion itself are further limited to & maxi-
mum 25 percent interest in such business
enterprise by section 4943(c) (4)(D) as
soon as the combined holdings of all dis-
qualified persons in such business enter-
prise exceed 2 percent (of the voting
stock), If the combined holdings of all
disqualified persons at no time exceed
2 percent (of the voting stock) during
the 15 years following the first phase
(the “second phase”), then the substi-
tuted level is reduced to a 35 percent
maximum after the second phase.

(i) Paragraph (a) (1) (1) of this sec-
lion may be {llustrated by the following
example:

Example, On Mny 26, 1009, private founda-
ton P held a 5 percent interest in corpora~-
llon X (voting stock and value). On such
Qate disqualified persons held a 16 percent
interest In X (voting stock and value). As-
‘ume that except for section 4943(c)(4), P
would have had a 1 percent interest in X
which would have constituted excess busi-
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ness hol . Therefore, section 4943(c)(4)
(B) applies and P's § percent Interest in X Is
treated as held by & disqualified person dur-~
ing the 10-year period beginning May 28,
1909. Since the entire 21 percent held by P
and disquslified persons 15 now treated as
held by disqualified persons, P's substituted
level is 21 percent and {ts permitted holdings
are zero (2!1%—21%). However, P has no
exoess business holdings in X, because during
the 10-year period P is not treated as holding
such interest. The only change in the inter-
est in X occurs on January 2, 1072, when P
disposes of 2 percent of its interest in X to A,
an unrelated person. Since the interest held
by P and all disqualified persons (21%—
2%=10%) has decreased below 20 percent,
P's substituted level is reduced to 20 percent
and its permitted holdings are 1 percent
(20%—19%) on such date. Thersfore, If the
other interests In X do not change, P will
not have excess business holdings If P pur-
chases no morz than an sdditionat 1 percent
interest in X.

(2) Imteraction of provisions of section
4943(¢c) ((4), (5), and (6), During the
first phase, a private foundation may
acquire additional interests in a business
enterprise, other than by purchase, which
are entitled to be treated as held by dis-
Qualified persons for varying holding
periods under section 4943(¢) (5) or (8)
(relating respectively to certain holdings
acquired pursuant to the terms of a trust
or will in effect on May 26, 1969, and to
the 5-year period to dispose of certain
gifts, bequests, ete.). In any case, hold-
ings which the private foundation dis-
poses of shall be charged first against
those holdings which it must dispose of
in the shortest period in order to avoid
the initial tax thereon. Further, acquisi-
tions of a private foundation under a
pre-May 27, 1969, will or trust described
in section 4943(c)(5) are treated in &
manner similar to the treatment of In-
terests actually held by a private founda-
tion on May 26, 1969. See §§ 53.4943-5
and 53.4943-6.

(b) Present holdings in general. (1)
Section 4943(c) (4) (B) provides that any
interest in a business enterprise held by
a private foundation on May 26, 1969, if
the foundation on such date has excess
business holdings (determined without
regard to section 4943(c)(4)), shall
(while held by the foundation) be
treated as held by a disqualified person
during a first phase. Therefore, no inter-
est of a private foundation shall be
treated as held by a disqualified person
under section 4843(c)(4)(B) and this
section unless:

(D The private foundation was an en-
tity (not including a revocable trust) in
existence on May 26, 1969, even though
it was not then treated as a private
:oumla“7 tion under section 509 or section

(1) Such interest was actually or con-
structively owned by such entity on such
date; and

(iil) Without regard to section 4943
(¢) (4) such entity had on such date an
interest (considered in connection with
the interests actually or constructively
owned by all disqualified persons with
respect to such entity on that date in the
same business enterprise, determined as
if the entity were then a private founda-
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tion) which exceeded the permitted
nolding; prescribed by section 4943(c)
€2) or (3).

(See, however, section 4943(c)(5) and
§ 53.4943-5 for similar treatment for cer-
tain interests acquired by a private foun-
dation under the terms of a trust or a
will which were in efflect on May 26,
1869.) If a private foundation owns ar
interest described by section 4943(c) (4)
(B), then the length of the first phase
for such an interest 15 prescribed by par-
egraph (c) of this section and shall not
be affected by any interest acquired by
the private foundation or any disquali-
fled person in such businsss enterprise
after May 26, 1069. In addition, the
amount of permitted holdings in such
business enterprise is preseribed by para-
graph (d) of this section. An interest
constructively held by a private founda-
tion (or a disqualified person) on May
26, 1969, shall not cease to be an inter-
est to which section 4943(c) (4) applies
merely because it is later distributed to
such foundation (or to such disqualified
person), Nor shall an interest directly
held by a private foundation (or dis-
qualified person) on May 26, 1969, cease
to be treated as an interest to which
section 4943(c) (4) applies to the extent
it remains actually or constructively held
by such foundation (or such disqualified
person) upon transfer of such interest,
such as upon the incorporation of a sole
proprietorship.

(2) The provisions of this paragraph
may be illustrated by the following ex-
ample:

Example. A, » nonprofit research organiza-
tion described in section 501(c)(3), was or-
ganized In 1066. On May 28, 1960, A held 50
percent of the stock of corporation B, For its
taxable years 1970, 1071, and 1972, A is clas-
sifled as an organization described in section
509(a) (2). However, for 1073 and subsequent
years, A fails to satisfy the gross Investment
Income limitation of section 508(n)(2)(B),
and 15 thus classified as a private founda-
tion. In such a case, soction 4943 (c)(4) ap-
plies, and s disqualified person shall be
treated ns holding A's stock in B during a
first phase that begins on May 26, 1969,

(¢) First phase holding periods—(1)
In general. If, on May 26, 1969, a pri-
vate foundation has excess business
holdings in any business enterprise (de-
termined with regard to the 20 or 35 per-
cent permitted holdings of section 4943
(©)(2)), then all interests which such
foundation holds, actually or construc-
tively, in such enterprise on May 26, 1969,
shall (while held by such foundation) be
deemed held by a disqualified person
during the following pertods:

(1) The 20-year period beginning on
May 26, 1969, if the private foundation
holds, actually or constructively, more
than 85 percent of the voting stock (or
more than a 95 percent profits or bene-
ficial interest in the case of an unin-
corporated enterprise) In such enterprise
on such date;

(i Except as provided in paragraph
(e) (1) (1) of this section, the 15-yvear
period beginning on May 26, 1989, if the
private foundation and all disqualified
persons hold, actually or constructively
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on such date, more than 75 percent of
the voting stock (or more than a 75 per-
cent profits or beneficial interest in the
case of any unincorporated enterprise)”
or 75 percent of the value of all out-
standing shares of all classes of stock in
such enterprise (or more than s 75 per-
cent profits and capital interest In the
case of a partnership or joint venture) ;
or

(iii) The 10-year period beginning on
May 26, 1969, In any case not described
in paragraph (¢)(1) 1) or «ii) of this
section.

The 20-year, 15-year, or 10-year period
described In this subdivision (whichever
applies) shall, for purposes of section
4943 and this section, be known as the
“first phase".

(2) Sole proprietorships. The 20-year
period described in paragraph (c¢) (1) of
this section shall apply with respect to
any interest which a private foundation
holds in a sole proprietorship on May 26,
1969. See paragraph (b) of this section
for the effect of converting such an en-
terprise to a corporate, partnership, or
other form.

(3) Suspension of first-phase periods.
The 20-year, 15-year, or 10-year period
described In paragraph (¢) (1) of this
section shall be suspended during the
pendency of any judicial proceeding
which is brought and diligently litigated
by the private foundation and which is
necessary to reform, or to excuse the
foundation from compliance with, its
governing instrument or any other in-
strument (as in effect on May 26, 1969)
in order to allow disposition of any ex-
cess business holdings held by the foun-
dation on May 26, 1969.

(4) Election to shorten the pertod dur-
ing whick certain holdings of private
foundations are treated as held by dis-
qualified persons. If, on May 26, 1969,
the combined holdings of a private foun-
dation and all disqualified persons in any
one business enterprise are such as to
make applicable the 15-year period re-
ferred to iIn paragraph (¢) (1) (ii) of this
section, and if, on such date, the founda-
tion's holdings do not exceed 95 percent
of the voting stock in such enterprise,
then such 15-year period is shortened to
the 10-year period referred to in para-
graph (c) (1) i), if at any time before
January 1, 1971, one or more individ-
uals—

(i) Who are substantial contributors
(as described in section 507(d)(2)), or
members of the family within the mean-
ing of section 4946(d) of one or more
substantial contributors, to such private
foundation, and :

(1) Who on May 26, 1969, held in the
aggregate more than 15 percent of the
voting stock in the enterprise,

made an election in the manner de-
t;cwribad‘ in 26 CFR 143.6 (rev. asof Apr. 1,
18
(5) Eramples. The provisions of this
paragraph (¢) may be {llustrated by the
following examples:

Example (I). Assume that P, a private
foundation, owns, on May 26, 1069, 50 shares
of voting stock in corporation X representing
850 percent of the voting power in X and 25
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percent of the value of all outstanding shares
of all clusses of stock In X. Assume further
that A and B, the only disqualified persons
with respect to F, own five shares each of
voting stock in X on such date. The 10 shares
of voting stock in X owned by A and B to-
gether represent 10 percent of the voting
power In X and § percent of the value of all
outstanding shares of all classes of stock In
X. Under the provisions of §53.4043-3, the
excess business holdings of F In X (deter-
termined without regard to section 4943(c)
(€) ) as of such date are, therefore, 40 percent
of X voting stock. Accordingly, since the
combined holdings of F, A, and B in X are,
on such date, less than 76 percent of the vot-
ing stock in X and less than 75 perocent of
the wvalue of all outstanding shares of all
classes of stock In X, under the provisions of
section 4043(c) (4) (B) (i1), all holdings of
Fin X (fe, 50 percent of X voting stock)
will be troated as held by a dlsqualified per-
son through May 25, 1979.

Example (2). Assume the facts na stated
in Example (1), except that F, on December
15, 1069, purchases an additional 10 shares
of voting stock in X representing 10 per-
cent of X votlng power, Assume, further,
that there were no other transactions in the
stock in X during 1069, While the 50 percent
of X voting stock held by F on May 26, 1060,
will be deomed held by s disqualified per-
son through May 25, 1079, the sdditional 10
shares of X voting stock mequired by pur-
chase by F on December 15, 1069, will not
be deemed to be so held. Accordingly, since,
under the provisions of § 53.4943-3, such 10
shares represent excess business holding of
F in X, such 10 shares will be subject to the
imposition of tax under the provisions of
section 4943(a).

Erample (3). Assume the facts as stated
in Example (1), except that P, on December
15, 1971, acquires an sadditional 10 shares of
votlng stock In X (representing 10 percent
of X voting power) under the terms of a will
which was executed before May 28, 1060, to
which section 4043(c)(5) applies. While
the 50 percent of X voting stock held by P
on May 26, 1060, will be deemed held by s
disqualified person through May 25, 1979,
the additional 10 percent of X voting stock
acquired by F on December 15, 1971, will,
under the provisions of section 4843(c)(5).
be deemed heid by & disqualified person
through Decomber 14, 1981, See § 63.4043-5.

Ezample (4). Assume that P, a private
foundation, owns on May 28, 1989, 50 shares
of voting stock in corporation Y representing
50 percent of the voting power in Y. Assume
further that © and D, the only disgualified
persons with respect to F, own on such date
15 shares each of Y voting stock and that the
30 shares of Y voting stock owned by C and
D together represent 30 percent of the voting
power in Y. Under the provisions of §53.-
4043-3 the excess business holdings of F In
Y (determined without regard to section
4043(c) (4)) as of such date are, therefore,
80 percent of Y voting stock. Accordingly,
since the combined holdings of P, C, and D
in Y represont, on such date, more than 78
percent of the voting stock in Y, under the
provisions of section 4043(c)(4)(B)(i1), all
holdingsof FIn Y (Le, 60 percent of Y voting
stock) will be treated as held by a disquali-
fied person through May 25, 1084.

Example (5). M, & private foundation, owns
on May 26, 1069, scle proprietorship S. Since,
under the provisions of § 53.5054-3, M's own-
ership of 8 constitutes excess business hold-
ings (determined without regard to section
4043(¢) (4) as of May 26, 1669, and since M's
interest In S Is groater than 85 percent on
such date, under the provisions of this para.
graph a disqualified person will be treated as
the owner of S for the 20-year period begin-
ning on such date. If 8 is later incorporated,

that peroentage of the interest in S retalned
by M, even though loss than o 85-percent in-
tarest, shiall continue to be treated as held by
a disqualified person through May 26, 1950

Ezample (8). A and B, individuals, together
own on May 26, 1960, 40 chares of voting
stock In corporation X representing 40 por-
cent of the voting power in X and 20 per-
cent of the value of all outstanding shares
of all ¢classes of stock In X, A and B are both
disqualified persons with respoct to F, a pri-
vate foundation, which owns no stock in X
on May 26, 1060, On January 1, 1973, Asnd B
donate the 40 shares of X voting stock held
by them to F. Since F had no excess business
holdings on May 20, 1060, section 4943(c) (4)
does not apply. See howeyer, section 4943(c)
(8) and § 53.4043-6.

Example (7). Assume the facts as stated in
Example (6), except that P, on May 26, 1689,
owns 50 shares of voting stock in X, repre-
senting 50 percent of the voting power in X
and 25 percent of the value of all cutstanding
shares of all classes of stock in X. Under the
provisions of this paragraph, the 50 shares of
X voting stock held by F on May 206, 1669
shall be treated in accordance with the provi-
sions of section 4943(c)(4), while the 40
sharss of X voting stock mcquired by F on
January 1, 1973 shall be treated in scoord.
ance with the provisions of section 49843(c)
(6).See § 53.4043-6.

(d) Permitted holdings under section
4943(¢) (4)—(1) In general, The permit-
ted holdings of a private foundation to
which section 4943(c)(4) applies in a
business enterprise shall be as follows:

(i) The excess of the substituted com-
bined voting level over the disqualified
person voting level, and séparately,

(ii) The excess of the substituted com-
bined value level over the disqualified
person value level,

(2) Definitions. For purposes of para-
graph (d) of this section——

({Y The term “disqualified person vot-
ing level” on any given date means the
percentage of voting stock held by all
disqualified persons together on such
date (including stock deemed held by
such a person by reason of section 4943
(c) (4), (5),0r(6)).

(il) The term “disqualified person
value level” on any given date means the
percentage of the total value of all out-
standing shares of all classes of stock
in a business enterprise held by all dis-
qualified persons together on such date
(including stock deemed held by such &
person by reason of section 4843(c) (4),
(5), or (6)).

(1) The term “foundation voting
level” prior to the second phase is equal
to zero. After the first phase, such term
on any given date means the lowest per-
centage of voting stock held by a private
foundation (without regard to section
4943(c) (4) (B)) in a business enterprise
on May 26, 1969, and at all times there-
after up to such date. See section 4043
(¢) (5) and § 53.4943-5 for the effect of
{nterests acquired pursuant to the terms
of certain wills or trusts in effect on
May 26, 1969.

(iv) The term “foundation value level”
prior to the second phase is equal to
zero. After the first phase, such term on
any given date means the lowest per-
centage of the total value of all out-
standing shares of all classes of stock
held by a private foundation (without
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regard to section 4943(c)(4)(B)) in a
business enterprise on May 26, 1969, and
at all times thereafter up to such date.
See section: 4943(c) (5) and §53.4943-5
for the effect of interests acquired pur-
suant to the terms of certain wills or
trusts in effect on May 26, 1969.

(v) The term “substituted combined
voting level” means the lowest percentage
to which the sum of the foundation vot-
ing level plus the disqualified person
voting level has been reduced since May
26, 1969, by paragraph (d)(4) of this
section (the “downward ratchet rule"),
subject to the following modifications:

(A) In no event shall such substituted
level exceed 50 percent; and

(B) Such substituted level shall be In-
creased (but not above 50 percent) in
accordance with section 4943(¢)(5) and
§ 53.4943-5 for certain interests acquired
by such foundation pursuant to the terms
of a will or trust in effect on May 28,
1569.

(vl) The term “substituted combined
value level” means the lowest percentage
to which the sum of the foundation value
level plus the disqualified person value
level has been reduced since May 26, 1969,
by paragraph (d) (4) of this section (the
“downward ratchet rule”), subject to the
following modifications:

(A) In no event shall such substituted
level exceed 50 percent; and

(B) Such substituted level shall be In-
creased (but not above 50 percent) in
accordance with section 4943(c) (5) and
§ 53.4943-5 for certain interests acquired
by such foundation pursuant to the
terms of a will or trust in effect on May
26, 1969.

(viD) In the case of an interest in &

ership or joint venture, definitions
(i) through (iv) of this subparagraph
shall be applied by substituting “profit
interests" for “voting stock” and “all
partnership Interests” for “all outstand-
ing shares of all classes of stock.”

(viif) In the case of an interest in a
business enterprise other than a corpo-
ration, partnership or joint venture, defi-
nitions (1) through (v) of this subpara-
graph shall be applled by substituting
“beneficial remainder interests” for “vot-
ing stock™ and “all beneficial remainder
interests” for “all outstanding shares of
&ll classes of stock.”

(ix) Each level defined In paragraph
(@) (2) (D), dv), (v) and (vi) as of any
date shall be carried over to the subse-
quent date subject to any adjustments
prescribed for such level.

(3) Permitted holdings—First phase,
Bince during the first phase the substi-
tuted combined voting level generally
does not exceed the disqualified person
voting level, and the substituted com-
bined value level generally does not ex=
ceed the disqualified person value level,
the permitted holdings during the first
phase are generally equal to zero, The
permitted holdings during the first phase
exceed zero only where the 20 percent (or
:: tggrm) umig&oeﬁ on the downwa;d

e e con in paragraph (d)
(4) (i) (B) of this section applies.
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(4) Downward ratchet rule—(i) In
general. Except as provided in para-
graph (d) (4) (i) of this section and sec-
tion 4943(c) (5)—

(A) Scope of rule. In general, when the
percentage of the holdings in a business
anterprise held by a private foundation
and all disqualified persons together to
which section 4943(c) (4) applies de-
creases, or when the percentage of the
holdings of the private foundation alone
in such business enterprise decreases,
such holdings may not be increased (ex-
cept as provided under section 4943(c)
(5) or (6)). This so-called “downward
ratchet rule” s deslgned to prevent the
private foundation from purchasing ad-
ditional holdings in the business enter-
prise until the substituted combined vot-
ing level reduced to the 20-percent (or
35 percent) figure prescribed by section
4943(c) (2).

(B) Levels affected. Under the down-
ward ratchet rule any decrease after May
26, 1969, in the percentage of holdings
comprising elther the substituted com-
bined voting level, the substituted com-
bined value level, the foundation voting
level or the foundation value level shall
cause the respective level to be decreased
to such decreaséd percentage for pur-
poses of determining the foundation's
permitted holdings.

(C) Implementation of reductions.
Thus, if at any time the sum of the foun-
dation voting level and the disqualified
person voting level Is less than the im-
mediately preceding substituted com-
bined voting level, the substituted level
shall be decreased so that it equals such
sum. For example, if on May 26, 1969, a
foundation and all disqualified persons
together have holdings in a business en-
terprise equal to 50 percent, on such date
the substituted combined voting level
and the disqualified person voting level
equal 50 percent (since such holdings of
the foundation are treated as held by a
disqualified person) . If the private foun-
dation or a disqualified person on May
27, 1969, sold 2 percent of such holdings
to a nondisqualified person, the disquali-
fied person voting level would be de-
creased to 48 percent (50% —2%), caus~
ing the substituted combined voting level
to be decreased to 48 percent. As a fur-
ther example, assume that on May 26,
1869, a foundation and all disqualified
persons together have holdings in a busi-
ness enterprise equal to 50 percent, and
when the first phase expires on May 26,
1979, the substituted combined voting
level Is still 50 percent, the foundation
voling level is 10 percent, and the dis-
qualified person voting level is 40 per-
cent. If a disqualified person thereafter
sells 2 percent to a nondisqualified per=
son so that the sum of the disqualified
person voting level (409% —2%=38%)
and the foundation voting level (10%)
equals 48 percent (389 +10%), then the
substituted combined voting level is de-
creased to 48 percent. Similarly, if at any
time the sum of the foundation value
level and the disqualified person value
level s less than the immediately pre-
ceding substituted combined value level,
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the substituted combined value level
shall be decreased so that it equals such
sum.

(D) Restrictions on increases in levels,
In addition, none of the four levels re-
ferred to in paragraph (d)(4) (1) (B) of
this section may be adjusted upward to
reflect any increase in the holdings com-
prising such level, except as provided in
section 4943(c)(5) and §53.4943-5. As a
result, any transfer of May 26, 1969,
holdings from a disqualified person to a
private foundation shall not increase the
foundation voting level or the founda-
tion value level (unless the transfer
qualifies under section 4943(c¢) (5)), and
thus may reduce the substituted com-
bined value level (and, where appropri-
ate, the substituted combined voting
leveD. Thus, in the last preceding ex-
ample, If the disqualified person, instead
of selling the 2 percent interest to a
nondisqualified person, had sold such
interest to the foundation, the substi-
tuted combined voting level would still
be reduced to 48 percent, since the dis-
qualified person voting level would be
reduced by 2 percent (to 38%) but the
foundation voting level would not be in-
creased by 2 percent (remaining at
10% ). However, any transfer of May 28,
1969, holdings from a private foundation
to a disqualified person under section
101(1) (2) (B) of the Tax Reform Act of
1969, shall reduce the foundation value
level (and, where appropriate, the foun~
dation voting level), but will not reduce
the substituted combined value level or
the substituted combined voting level.
The disqualified person voting level and
disqualified person value level are cor~
respondingly increased, not being lim-
ited to interests held since May 26, 1969.
In addition, a transfer of May 26, 1969,
holdings from one disqualified person to
another, for example, by bequest, shall
not reduce the substituted combined
voting level nor the substituted combined
value level.

(1) Exceptions—(A) One percent de
minimus rule. If after May 26, 1989,
there are one or more decreases in the
holdings comprising any of the four Jev-
els referred to in paragraph (d) (4) (i)
(B) of this section during any taxable
year of a private foundation, and if such
decreases are attributable to issuances of
stock (or such Issuances coupled with
redemptions), then, unless the aggregate
of such decreases equals or exceeds 1
percent, the determination of whether
there is a decrease in such level for pur-
poses of this paragraph (d) (4) shall be
made only at the close of such taxable
year. If, however, the aggregate of such
decreases equals or exceeds 1 percent,
such level shall be decreased at that
time as if the previous sentence had
never applied.

(B) Twenty pércent (or 35 percent)
floor. In no event shall the downward
rachet rule contained In paragraph (d)
(4) (1) of this section decrease the sub-
stituted combined voting level or the
substituted combined value level below
20 percent, or, for purposes of section
4943(c) (2) (B), below 35 percent,
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(iif) Special rules—(A) Change of
foundation managers. In the case of a
foundation manager (as defined in sec-
tion 4046(b)) who on May 26, 1968, owns
holdings in a business enterprise and
who is replaced by another foundation
manager, the decrease in the substituted
combined voting or value levels shall be
limited to the excess, if any, of the de-
parting foundation manager’s holdings
over his successor’s holdings.

(B) Termination of private founda-
tion status under section 507. If an orga-
nization gives the notification described
in section 507(b) (1) (B) (i1) of the com-
mencement of a 60-month termination
period and fails to meet the require-
ments of section 508(a) (1), (2) or (3)
for the entire period, then such organi-
zation will be treated as a private foun-
dation during the entire 60-month pe-
riod for purposes of this paragraph (d)
(4) and section 4946(=) (1) (H). For ex-
ample, X, a private foundation gives
notification of the commencement of &
60-month termination commencing on
January 1, 1872. X and Y, another pri-
vate foundation, are effectively con-
trolled by the same persons within the
meaning of section 4846¢a)(1)(H), X
and Y hold 25 percent each of the vot-
ing stock of Z corporation on May 26,
1069, so that the substituted combined
voting level for X or Y Is 50 percent on
such date. If X meets the requirements
of section 509(a) (1), (2), or (3) for
the entire 60-month period, section
4946(a) (1) (H) is inapplicable to X, and,
under the downward ratchet rule, the
substituted combined voting level for
Y is decreased by 25 percent. On the
other hand, if X meets the requirements
of section 509(a)(2) for its taxable
yvears 1972 and 1973, but fails to meet
the requirements of section 509(a) (1),
(2), or (3) in 1974, 1975, and 1976, then
solely for purposes of section 4843(¢) (4)
(A) (i) and this paragraph (d)(4), X
will be treated as a disqualified person
with respect to Y, and Y will be treated
as a disqualified person with respect to
X, for taxable years 1972 through 1976
pursuant to section 4946(a) (1) (H).,
Thus, for purposes of section 4843(c) (4)
(A) (1), the substituted combined voting
level for X or Y will not be decreased by
reason of the fact that X was attempting
to terminate under section 507(b)(1)
(B), and assuming no other transac-
tionst. such level will remain at 50 per-
cent.

(iv) Erxamples. The provisions of this
paragraph (d) (4) may be illustrated by
the following examples:

Example (1). P, a private foundation, owns
on May 206, 1969, 50 shares of voting stock
in corporation X representing 50 percent of
thoe voting stock in X and 25 percent of the
walue of all outstanding shares of all classes
of stock in X. A and B, the only disqualified

persons with respect to P, together own, on
shares of voting stock in X rep-
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A and B together own 15 shares of nonvots
ing stock In X representing 15 percent of
the wvalue of all outstanding shares of all
cinsses of stock in X. The provisions of sec-
tion 4043(c)(4) (B) (1) apply and during
the 10-year period beginning on May 26,
1069, a disqualified person is deemed to hold
all Interests of P In X. Assume that on Feb-
ruary 1, 1972, F sells to C, an unrelated in-
dividual, 12 shares of voting stock in X rep-
resenting 12 percent of the voting stock in X
and 6 t of the value of all putstand-
ing shares of all classes of stock in X.

(1) Beginning on May 26, 1060, the dis-
qualified person voting level ls 52 percent,
the foundation voting level is zero, and the

.substituted combined voting level 15 50 per-

cent; the disqualified person value level is
71 percent, the foundation value level is
pero, and the substituted combined wvalue
level is 50 percent.

(i) Beginning on PFebruary 1, 1872, the
disqualified person voting level is 40 percent
(529% —12%), the foundation voting level is
gero, and the substituted combined voting
lovel is 40 percent; the disqualified person
value lovel is 85 percent (71% —8%), the
foundation value level !a zero and the sub-
stituted combined value level is 50 percent.

Exampile (2). P, a private foundstion on
the calendar year basis, holds, on May 26,
1969, 30 percent of the voting stock In cor-
poration Y, C and D, the only disqualified
persons with respect to F, together hold, on
such date, 10 percent of the voting stock in
Y. The provisions of section 4943(c) (4) (B)
(111) spply with respect to F, and disqualified
persons are deemed to hold all interests of
F in Y for the 10-year period beginning on
May 26, 1969, so that the substituted com-
bined voting level as of such date is %0 per-
cent. On February 1, 1973, a stock issuance
by ¥ causes the combined holdings of voting
power by P, C, and D in ¥ to decrease by
0.2 percent. On June 1, 1973, another such
fssuance causes such combined holdings to
decrense by 05 percent, In September 1,
1973, an unrelated stock redemption by Y
causes such combined holdings to Increase
by 0.4 percent, Under this paragraph the de-
termination whether there is & decrease in
the substituted combined yoting level for
purposes of the downward ratchet rule shall
not be made before January 1, 1974, since the
aggrogate of the decr occurring on Feb-

1 and June 1 of 1973 Is Jess than 1
percent (0.89%+4-0.5%). Therefore, the sub-
stituted combined voting level as of Janu-
ary 1, 1074, 1s 30.6 percent (40% —[(0.3% 4
0.6%)—04%1.)

Ezample (3). Assume the facts as stated In
Example (2), except that, on October 1,
1973, n stock lssuance by Y causes the com-
bined holdings of voting power by F, C, and
D in Y to decrease by 0.3 percent. Since the
aggregate of the decreases occurring on
February 1, June 1, and October 1, of 1073
exceeds 1 percent, the determination
whether there is a decrease in the substi-
tuted combined yvoting level shall be made as
of October 1, 1973, At that time the substi-
tuted combined yvoting level shall be reduced
to 892 percent (40%—03%—05%), the
jowest actual combined holdings during the
period that the de minimis rule was in effect.

5 Permitted  holdings—Second
phase—1) In general—For purposes of
section 49043 and this section, the term
“second phase"” means the 15-year pe-
riod immediately following the first
phase. Upon the expiration of the first
phase with respect to an interest to
which section 4943(c) (4) applies, such
interest shall no longer be treated as
held by a disqualified person under sec~
tion 4943(c) (4) (B). During the second

phase, the manner of determining the
permitted holdings of a private founda-
tion to which section 4943(c)(4) ap-
plies shall be the same as applicable to
the first phase, except that a 25 percent
maximum shall apply under certain con-
ditions specified in paragraph (d) (5) (1D
of this section. For these purposes the
substituted combined voting level and
the substituted combined yanlue level in
effect for the foundation at the end of
the first phase shall be carried over fo
the second phase. The substituted levels
are carried over because although there
is a decrease in the disqualified person
levels (since holding are no longer
treated as held by disqualified persons
under section 4843(c) (4) (B)), a corre-
sponding increase in the foundation lev-
els occurs, For example, if a private
foundation on May 26, 1869, held 10
percent of the voting stock in a corpora-
tion and disqualified persons held 40 per-
cent of the voting stock, both the dis-
qualified person voting level and the
substituted combined voting level equal
50 percent (10%-+-40%). Assuming no
transactions during the first phase, on
May 26, 1979, the disqualified person
voting level would be decreased to 40
percent (50% —10%), but the foundation
voting level would be increased to 10
percent so that the substituted combined
voting level would remain at 50 percent.
In addition, the downward ratchet rule
of paragraph (d) (4) of this section shall
continue to apply, to prevent the founda-
tion and disqualified persons from pur-
chasing any additional interest in the
same en until the substituted
combined voting level decreases below
20 percent.

(i) 25 percent mlaximum on founda-
tion holdings. If, or as soon as, the dis-
qualified person voting level exceeds 2
percent after the expiration of the first
phase, the permitted holdings shall not
thereafter exceed 25 percent of the voting
stock or 25 percent of the value of all
outstanding shares of all classes of stock,
even though the holdings of the foun-
dation and all disqualified ns com-
bined do not exceed the substituted leyel.
Solely for of determining
whether the 25 percent limitation of this
subdivision (i) applies, the disgualified
person voting level shall not be treated
as exceeding 2 percent solely as a result
of the holdings of & private foundation
which are treated as held by a disquali-
fled person by reason of section 4943(c)
(5) or (6). For example, where under the
constructive ownership rules for trusts
in §53.4943-8(b), a private foundation
{s deemed to own more than 2 percent
of the voting stock of a business enter-
prise but such stock is treated as held by
a disqualified person under section 4943
(¢) (5), the determination of the sub-
stituted percentage for permitted hold-
ings in the second phase will be as if
the foundation owned the stock held by
the trust. Similarly, where a private
foundation is the only remainder bene-
ficlary of a trust that is a disqualified
person under section 4946(a) (1) (H), the
disqualified person voting level shall not
be treated as exceeding 2 percent solely

FEDERAL REGISTER, VOL. 42, NO. 179—THURSDAY, SEPTEMBER 15, 1977




as a result of the holdings of such a
trust.

(8) Permitted holdings—Third phase.
For purposes of section 4943 and this
section, the term “third phase” means
the entire period following the second
phase. During the third phase the man-
ner of determining the permitted hold-
ings of a private foundation to which
section 4943(c) (4) applies shall be the
same as applicable to the second phase
under paragraph (d)(5) of this section
(including the carryover of levels from
the earlier phase). However, if the 25

percent limit of paragraph (d)(5) (i)
of this section never applied during the
second phase, the substituted combined
voting level and the substituted combined
value level each shall not exceed 35 per-
cent during the third phase.

(7) Ezamples. The provisions of this
paragraph may be illustrated by the fol-
lowing examples:

Example (1).F, a private foundation, owns,
on May 26, 1969, 30 shares of voting stock
in corporation Z representing 30 percent of
the voting power In Z and 15 percent of
the value of all outstanding shares of all
classes of stock In Z, and owns, on such
date, 10 shares of nonvoting stock in Z repre-
senting 10 percent of the value of all out-
stan sharea of all classes of stock In
Z. E and G, the only disqualified persons
with respect to F, own, on such date, 5 shares
each of nonvotlng stock in Z, The 10 shares
of nonyoting stock in Z owned by E and G
together represent 10 percent of the walue
of all outstanding shares of all ciasses of
stock In Z. Assume further that F cannot
meet the requirements for the 35 percent
test of section 4843(¢c) (2) (B) . For purposes of
applying sectlon 4043(c)(4)(B) and this
paragraph, F has excess business holdings
in Z (determined without regard to seotion
4943(c) (4) ), because under section 4943(c)
(2) (A) F's permitted holdings are 20 per-
cent (20%—0%) of the voting stock since
disqualified persons have no holdings of vot-
ing stock. Therefore, section 4643(c)(4) (B)
and this apply, and a disqualified
person is treated as holding F's shares of
both voting and nonvoting stock in Z for the
10-year period through May 25, 1079. Thus,
since all h by F In Z are treated as
held by & disqualified person during the first
phase, F cannot be aubject to tax under
section 4943(a) on its May 26, 1069, holdings
prior to the termination of the first phase,
regardless of whether or not disqualified per-
sons purchase sdditional ghares of 2 during
the first phase.

Erample (2). Assume the same facts as In
Example (1), and further assume that there
were no transactions in the stock of Z dur-
Ing the first phase (May 26, 18969 through
May 25, 1879). During the first phass the
permitted holdings by P in 2 for both the
voting stock and the value is zero, The dis-
qualified person level and the sub-
stituted combined voting level are each 30
percent, and the disqualified person value
level and the substituted combined value
level are ench 35 percent (15% +10% +10%).
Tho substituted levels are carried over into
the second phase. The disqualified person
voting level on May 26, 1979, the beginning
of the second phase, {s wero, because the
voting shares held by F are no longer treated
8% held by m disqualified person, Therefors,
F's permitted holdings on such date are 30
percent of the voting stock, bhecause such
Percentage is equal to the excess of the sub-
Stituted combined voting level (30%) over
tho disqualified person voting level (0%).
meduqmnmmonnmwwlonmy
26, 1979, 1s 10 percent, because the voting
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and nonvoting shares held by F are no
longer treated as held by a disqualified per-
son. Therefore, F's permitted holdings on
such date are 25 percent of the value of 2
stock, because such percentage is equal to
the excess of the substituted combined vale
ue level (35%) over the disquallfied person
value level (10% ) as of such date.

Example (3). Assuma the facts as stated
in Example (2), except that E and G acqulre,
on February 1, 1070, 10 shares of Z voting
stock representing 10 percent of the voting
power in Z and 5 pércent of the value of all
outstanding shares of all classes of stock in
Z. During the first phase such permitted
holdings remaln zero, and prior to May 25,
1979, the substituted combined voling level
and substituted combined value level re-
main 30 and 35 percent, respoctively, be-
cause such Jevels may not be increased by
scquisitions by disqualified persons. How-
ever, the disqualified person voting level and
the disqualified person value level are each
increased to 40 percent (30% +10%) and 40
percent (35% 4+ 5% ) respectively. During the
first phase the excess of the disqualified per-
son voting level over the substituted com-
bined voting level (40% —30%) and the ex-
cess Oof the disqualified person walue level
over the substituted combined value level
(40% —35%) indicate how much stock P
must dispose of during the first phase to
avold the initial tax when it expires. On
May 25, 1079, the last day of the first phase,
F disposes of 12 shares of Z voting stock,
representing 13 percent of the voting power
in Z and 8 percent of the value of all such
outstanding shares. The disposition by P
reduces the interest ¥ owns to 18 percent
(30% —-12%) of the voting power, and 19
percent (25% —~6% ) of the value of all out-
standing shares of all classes of stock, in Z.
Since the disqualified person voting level de-
crerses to 28 percent (405 —12%), the sub-
stituted combined voting level as of May 25,
1979, accordingly is decreased to 28 percent
under the downward ratchet rule, Stmilarly,
the substituted combined value level is de-
creased to 34 percent, as the disqualified per-
son value level as of such date is 34 percent
(40% —~86%). On May 26, 1079, the disquali-
fled person voting level is 10 percent (28% —
18% ), and the disqualified person value level
is 156 percent (84% —10%). since thq sharas
owned by P are no longer treated as held by
A disqualified person as of such date. Ac-
cordingly, on May 26, 1079, the permitted
holdings by P and Z are 18 percent of the
voting power In Z, because such percentage
15 equal to the excess of the substituted
combined voting level (28%) over the dis-
qualified person voting level (10%) as of
such date. Similarly, the permitted holdings
of F In Z by value are 10 percent (34% —
15% ). If ¥ had not disposed of the 12 shares,
then on May 26, 1979, F's permitted holdings
in voting power and value would be 20 per-
cent (30% —10%) and 20 percent (35% —
15% ), respectively.

Example (4). P, a private foundation, owns
on May 28, 1068, 35 shares of voting stock in
corporation Y representing 35 percent of the
voting stock In Y and 175 percent of the
value of all classes of stock in Y, and owns
on such date 45 shares of nonvoting stock rep-
resenting 22.5 percent of the value of all out-
standing shares of all classes of stock in Y.
No disqualified person with respect to F owns,
on such date, any stock In Y, Assume further
that Y cannot meet the requirements of the
35 percent test of section 4043(¢c) (2) (B). For
purposes of applying seotlon 4943(¢) (4) (B)
and this paragraph, P has excess business
holdings in ¥ (determined without regard to
section 4043(c) (4)). because under section
4943(c) (2) (A) P's permitted holdings nre 20
percent (20% —0%) of the voting stock since

disqualified persons have no holdings of vot-
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ing stock. Therefore, section 4943(c) (4)(B)
and this paragraph apply, and a disqualified
person s treated as holding F's shares of
both voting and nonvoting stock in Y for the
10-year period through May 25, 1970. During
the first phave the permitted holdings by F in
Y of both the voting stock and of value are
7ero. The disqualified person voting level and
the substituted combined voting level are
each 35 percent, and the disqualified person
value Jevel and the substituted combined
value level are each 40 percent (17.5% +
225%). The substituted levels ars carried
over into the second phase. The disqualified
person voting level and value level on May 26,
16979, are both zero, because the shares held
by F are no longer treated as held by a dis-
qualified person. Therefore, F's permitted
holdings on such date are 35 percent of the
votirg power (35% —0%) and 40 percent of
the value (40% — 0% ). Assume that on Feb-
ruary 1, 1981, A, a disqualified person, ac-
quires 6 percent of the voung stock in Y
representing 3 percent of the value of all out~
standing shares of all classes of stock in Y.
The permitted holdings by F in Z on Febru-
ary 1, 1981, are thus reduced to 25 percont
of the voting stock (the lesser of the sep-
arate 25% second phase limitation or 20%
(35% substituted combined voting level mi-
nus 6% disqualified person voting level))
and 25 percent of the value (the lesser of the
separate 25% second phase limitation or 37%
(40% substituted combined value level mi-
nus 3% disgualified person value level) ). But
soe paragraph (d) (8) of this sectlon for limi-
tations on restrictions with respect to non-
voting stock.

Erample (5). Assume the same facts as in
Example (4) except that A does not scquire
the 6 shares of voting stock until February 1,
1698 (in the third phase), rather than on
February 1, 1681, Thus, F's permitted hold-
ings In ¥ would remain at 35 percent of the
voung stock and 40 percent of the value dur-
ing the second phase, which expired on May
26. 1094. Assume that on May 25, 1994, the
last day of the second phase, F disposes of 10
sharés of nonvoting stock representing § per-
cent of the value of all outstanding shares in
Y to meet the 35 percent third phase limit, In
accordance with the downward ratchet rule,
the substituted combined value level and P's
permitted holdings in Y would be reduced to
35 Percent of value. On February 1, 1098, F's
permitted holdings in Y would be reduced to
25 percent of the voting stock (the lesser of
the separate 257 third phase limitation or
29% (38% substituted combined voting level
minus 8% disqualified person level) ) and 25
percent of the value (the lesser of the sepa-
rate 25% third phase limitation or 529% (35%
substituted combined value level minus 3%
disqualified person vaiue lovel)). But see
paragraph (d) (8) of this saction for imita-
tions on restriotions with respect to non-
voting stook,

(8) Special rule where all holdings are
permitted under section 4943(¢) (2). (D)
Since section 4943(c) (4) and this para-
graph provide transitional rules for
foundations which would otherwise have
had excess business haldings on May 286,
1969, no holdings shall cease to be per-
mitted holdings under this paragraph
where such holdings would be permitted
holdings under section 4943(e)(2) and
§ 53.4843-3. Thus, for example, where the
substituted corabined voting level has
been reduced to 20 percent, the provi-
sions of §53.4843-3(b)(2) concerning

nonvoting stock as permitted holdings

generally apply.

(11) The provisions of this paragraph
{d) (8) may be illustrated by the follow-
ing example:
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Example. (A) F, a private foundation,
owns, on May 26, 1000, 40 shares of voting
stock in corporation X representing 40 per-
cent of the voting stock in X and 20 percent
of the yvalue of all outstanding shares of all
classes of stock In X, and owns, on such date,
60 shares of nonvoting stock in X, represent-
ing 30 percent of the value of all outstand-
ing shares of all classes of stock In X. A, the
only disqualified person with respect to P,
owns, on such date, 10 shares of voting stock
in X, representing 10 percent of the voting
stock in X and 5 percent of the value of all
outstanding shares of all classes of stock in
X. Under section 4843(c)(4) (B) (1), a dis-
qualified person is deemed the owner of all
holdings by F in X for the 10-year period be-
ginning on May 26, 1969.

(B) Assume that the only transaction in X
stock during the first phase |5 the disposition
of 30 shares of voting stock by F on May 1,
1975. The voting stock held by F Is permitted
holdings under §53.4843-3 and under such
section since all disqualified persons together
do not own more than 20 percent of the vot-
ing stock tn X, all nonvoting stock held by P
shall also be treated ns permitted holdings.
Therefore, all the stock held by P is per-
mitted holdings.

{C) Assume that on May 1, 1975, F had
disposed of only 15 shares of voting stock
and also had disposed of 35 shares of nonvot-
ing stock. On May 26, 1879, at the leginning
of the second phase, this paragraph (d)(8)
would not apply since F would have excess
business holdings under § 53.4943-3. Under
the visions of this section, the permitted
holdings by P in X on such date are 25 per-
cent of the voting stock (35% substituted
combined voting level minus 10% disguall-
fled person voting level) and 25 percent of
the.value (30% substituted combined value
Jevel minus 5% disqualified person wvalue
level) ).

(8) Special rule for ceriain private
Joundations. In the case of a private
foundation—

(1) Which was incorporated before
January 1, 1951,

(ii) Substantially all of the assets of
which on May 26, 1969, consisted of more
than 50 percent of the stock of an in-
corporated business enterprise which is
licensed and regulated, the sales or con-
tracts of which are regulated, and the
professional representatives of which are
licensed, by State regulatory agencies in
atleast 10 States;

(iil) Which acquired such stock solely
by gift, devise, or bequest;

(iy) Which does not purchase any
stock or other interest in such enterprise
after May 26, 1869, and does not acquire
any stock or other interest in any other
business enterprise which constitutes ex-
:?; business holdings under § 53.4943-3;

(v) Which, in the last 5 taxable years
ending on or before December 31, 1870,
expended substantially all of its adjusted
net income (as defined in section 4842
(f)) for the purpose or function for
which it is organized and operated;

_ paragraph (d) (1) through (5) of this

section (permitted holdings during the
first and second phase) shall be applied
with respect to the holdings of such
foundation in such incorporated business
enterprise by substituting “51 percent”
for “50 percent,” and section 4843 (¢)
(4) (D) cthird phase) shall not apply
with respect to such holdings. For pur-
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poses of the preceding sentence, stock
of such enterprise in a trust created be-
fore May 27, 1969, of which the founda-
tion is the remainder beneficiary shall be
deemed to be held by such foundation on
May 26, 1869, if such foundation held
(without reagrd to such trust) more
than 20 percent of the stock of such en~
terprise on May 26, 1969,

§ 53.4943-5 Present holdings acquired
by trust or a will.

(a) Interests to which section 4943(c)
(5) applies—(1) In general. Section 4943
(¢) (5) provides that section 4843(c) (4)
(other than the 20-year first phase hold-
ing period) applies to an interest in a
business enterprise acquired after May
28, 1889 by a private foundation under
the terms of a trust which was irrevo-
cable on May 26, 1969, or under the
terms of a will executed on or before
May 26, 1969, which were in effect on
May 26, 1968, and at all times thereafter,
as if such Interest were held on May 26,
1959. However the first phase holding
period prescribed by § 53.4943-4(c¢) (1)
(i) or (iiD) shall commence for such an
interest on the date of distribution to
the foundation. Unlike section 4943(c)
(4) and § 53.4943-4, section 4943(¢c) (5)
and this section treat only the interest
s0 acquired (and not the entire interest
held by the foundation in such enter-
prise on the date of distribution) as held
by a disqualified person during a first
phase holding period. (See, however, sec-
tion 4943(c)(8) and paragraph (b)(2)
of § 53.4943-8 for the treatment of other
holdings of the foundation in the same
enterprise if an interest to which sec-
tion 4943(c) (5) applies is acquired from
8 person who was not a disqualified per~
son prior to the acquisition.) In addi-

tion, section 4943(c) (5) and this section -

shall not apply if after the acquisition
of such an interest the foundation would
not haye excess business holdings (de-
termined without regard to section 4943
(e) (4),(5),or(6)).

(2) After-aequired interests. Section
4943(c) (5) amd this section shall not
apply to any interest acquired after May
26, 1969, by an estate or trust, other than
by reason of the death of the decedent.

For example, where a foundation is a
residuary beneficiary under the terms of
& will executed before May 26, 1969, and
the residue of the estate consists of cash,
then stock subsequently purchased with
this cash for distribution to the founda-
tion will not be treated as an interest
acquired under the terms of & will exe-
cuted on or before May 26, 1969.

(3) Certatn revocable trusts. If an in-
terest in & business enterprise actually
passes to a private foundation under a
trust which would have met the tests re-
ferred to in paragraph (2)(1) of this
section but for the fact that the trust
was revocable (even though it was not in
fact revoked) and such Interest would
have passed to such foundation under
a will that meets those tests but for the
fact that the grantor died without hav-

ing revoked the trust, then for purposes
of section 4943(c)(5) and this section,
such an interest shall be treated as hav-
ing been acquired by the foundation un-
der the will,

(4) Modification of will—(1) In gen-
eral. For purposes of sectlon 4943(c) (5)
and this section, an amendment or re-
publication of a will which was executed
on or before May 26, 1969, does not pre-
vent any interest in a business enterprise
which was to pass under the terms
(which were in effect on May 26, 1969,
and at all times thereafter) of such will
from being treated as & present holding
under section 4843(c) (4) or (5)—

(A) Solely because there is a reduc-
tion in the interest in the business enter-
prise which the foundation was to re-
ceive under the terms of the will (for
example, if the foundation is to receive
the residuary estate, and if one class of
stock is disposed of by the decedent dur-
lx;lz his lifetime or by a subsequent codi-
cib ;

(B) Solely because such amendment
or republication is necessary in order to
comply with section 508(e) and the reg-
ulations thereunder;

(C) Bolely because there is a change
in the executor of the will; or

(D) Solely because of any other
change which does not otherwise change
the rights of the foundation with re-
spect to such interest in the business
enterprise,

However, if under such amendment or
republication there is an increase in the
{nterest in the business enterprise which
the foundation was to receive under the
terms of the will in effect on May 286,
1969, such increase shall not be treated
as present holdings under section 4543
() (4) or (5).Under such eircumstances
the interest which would have been ac-
quired before such increase shall remain
present holdings. See section 4943(c) (6)
and § 53.4943-8 with respect to the treat-
ment of such increase in holdings of &
private foundation,

(i) Exzamples., The provisions of this
paragraph (a)(4) may be illustrated by
the following examples:

Ezample (1). On May 9, 1985, A modifics
by codicll’ bis will which was in effect on
May 26, 1069, and was unchanged until such
modification. The purpose of the codicil was,
in the event of A's death, to increase the
number of shares in X Corporation that
would pass to the W foundation from 70
percent of all the voting power and value
to B0 percent. Under these facts. if A dles
without further modifying the terms of the
will which apply to W's interest in X, sec-
tion 4943(c) (5) will apply to 70 percent of
the X voting power and valtie and sectlon
40843(c) (6) will apply to 10 percent of the
X voting power and value, since 10 perceht
of the X voting power and value would not
pass under s provision of the will which
was in effect on May 26, 1969, and at all
times thereafter. Accordingly, if the stock
18 distributed to W on July 6, 1988, then,
assuming that on May 26, 1060, W and all
disqualified persons owned less than 5%
of the voting stock in X, an amount of such
stock representing 70 percent of X votlng
power and value shall be treated as heid
by & disqualified person through July 5.
1998, and an amount of such stock repro-
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senting 10 percent of X voting power and
value shall be treated as held by a disquall-
fied person through July 5, 1993,

Ezxample (2). Assume the facts as stated
in Example (1), except that the sole pur-
pose of the codicil was to the exec-
utor of the will. Under paragraph (a) (4) (1)
of this section, such codleil will not prevent
the X voting stock which was bequeathed to
W from being treated as held by a disquall-
fied person through July 5, 1908,

(b) Holding periods—(1) In general.
An interest to which section 4843(c) (5)
applies shall be entitled to a 15-year
holding period starting on the date of
distribution only if the interests actually
or constructively owned by a private
foundation and all disqualified persons
on May 26, 1869, in a business enterprise
exceed 75 percent of the voting stock
(or of the profits or beneficial interest)
or 75 percent of the value of all out-
standing shares of all classes of stock
(or of the profits and capital interest)
in such enterprise. For purposes of the
preceding sentence, interests held by the
foundation on May 26, 1969, shall be
deemed to Include an Interest to which
section 4943(c) (§) applies and which has
been acquired (on or before the date of
distribution for the interest in question)
from & person who was not a disqualified
person on May 26, 1969, Therefore, if un-
der the terms of & will in effect on May
26, 1960, and at all times thereafter, a
private foundation is created on July 1,
1975, and recelves 76 percent of the vot-
ing stock of a business enterprise on that
date, such stock shall be treated as held
by a disqualified person until June 30,
1500. Any iInterest to which section 4943
(c) (5) applies but which is not entitled
to a 15-year holding period shall be en-
titled to & 10-year holding period start-
ing on the date of distribution. For pur-
poses of this paragraph the date of dis-
tribution shall be deemed to occur no
later than the date on which the trust
or estate is considered to be terminated
under § 1.641(b)~(3) of this chapter (In-
come Tax Regulations),

(2) Constructive ownership prior to
date of disiribution. To the extent that
an interest to which section 4943(c) (5)
applies 15 constructively held by a private
foundation under section 4943(d) (1) and
§ 53.4943-8 prior to the date of distribu-
tion, it shall be treated as held by a dis-
qualified person prior to such date by
reason of section 4943(¢)(5). In addi-
tion, in the case of a foundation's inter-
est In & trust which was irrevocable on
May 26, 1969, and to which both sections
4943 (c)(4) and (c)(5) apply, the first
phase holding period for such interest
shall end with whichever such period un-
der section 4943(c) (4) or (5) ends later.
For example, if under the terms of such
& trust, 96 percent of the voting stock in
a business enterprise was constructively
held by & private foundation on May 26,
1969, and was distributed to such foun-
dation on June 30, 1970, such interest is
entitled to a 20-year holding period be-

ginning on May 26, 1969.
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(¢) Permitted holdings—(1) In gener-
al. The permitted holdings of a private
foundation which has an interest in a
business enterprise to which section
4943(c) (5) mpplies shall be determined
in accordance with the rules of para-
graph (d) of § 53.4043-4. The levels re-
ferred to in such paragraph shall be
adjusted to take into account the ac-
quisition of such an Interest as if it
were treated as held by a disqualified
person from May 26, 1969, until the date
of acquisition. See also § 53.4943-6(b)
(2) for the special rule for interests held
by a private foundation at the time it
acquires a section 4843(¢) (5) interest
from a nondisqualified person. Thus, for
example, if on June 30, 1975, the dis-
qualified person voting level and the
substituted combined voting level in cor-
poration X with respect to foundation F
are 45 percent, and a nondisqualified per-
son's 10 percent voting interest in X is
acquired by F on July 1, 1975, in a
transaction to which section 4843(c¢) (5)
applies, the above-mentioned levels shall
be increased to 55 and 50 percent re-
spectively, on July 1, 1975. However, if
such interest had been acquired from a
person who was a disqualified person on
May 26, 1969, rather than from a non-
disqualified person, no adjustments in
such levels would have taken place on
July 1, 1975. In such a case, though,
at the beginning of the second phase
on July 1, 1985, the foundation voting
level would be increased by 10 percent,
and the disqualified person voting level
decreased by 10 percent (assuming that
none of the acquired stock had been dis-
posed of prior to such date).

(2) Separate phases. The phases for
each interest to which section 4943(c) (5)
applies start independently from those
for any other interest of the foundsa-
tion in the same enterprise to which sec-
tion 4943(c) (4) or (5) applies. There-
fore, until an interest enters its own
second phase, the 25 percent limit de-
scribed in paragraph (d)(5) of %53,
4943-4 shall not apply to such interest
since such interest (and any subsequent-
Iy acquired section 4943(c) (5) interest
in the first phase) is still treated as held
by & disqualified person for purposes of
that 25 percent limit. In addition, if such
an interest enters its second phase and
at such time all disqualified persons to-
gether do not have holdings in excess
of 2 percent of the voting stock In the
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same business enterprise, then the 25
percent limit of section 4943(c) (4) (D) (1)
shall not then apply to such interest,
even though such limit may have been
applicable to an interest with an earlier
second phase, Moreover, the 35 percent
limit of section 4943(c) (4) (D) (ii) shall
cause only interests which have entered
the third phase to become excess busi-
ness holdings, taking into account, how-
ever, interests in prior phases in de-
ltf;ummmg the holdings subject to such
t

(3) Examples. The provisions of this
paragraph may be {llustrated by the fol-
lowing examples: (After each example
is a chart setting forth the chronological
changes in the various levels referred
to in paragraph (d) of § 53.4943-4.)

Example (1). On May 26, 1069, ¥, a private
foundation, owns no stock In M Corporation,
and A, a disqualified person owns 40 percent
of the voting stock (voting power and value)
In M. A dies on May 1, 1071, leaving 30 per-
cent of the voting stock in M to F and leaving
the other 10 percent to a disqualified person
Distribution is made on June 1, 1972, and
assume that section 4943(c)(5) applies. No
transactions in the stock of M, other than
those deacribed In this example, oococur, On
May 26, 1960, the substituted combined vote
ing level 15 40 percent, the disqualified per-
son voting level is doomed to be 40 percent,
and the permitted holdings by F In M Is
deemed to be 0 percent {40% —40% ). On May
1, 1871 (the date that P acquired the M stock
by reason of its constructive ownership of
A's estate), the various levels remaln un-
changed. On May 1, 1671, the 30 percent in-
terest is treated as held by a disgqualified per-
son for a period extending through May 381,
1882, On June ), 1881, P disposes of 8 per-
cent of the voting stock to a nondisqualified
person. The substituted combined voting
level and the disqualified person voting level
thereby are reduced to 34 percent
(40 —6%) each. On June 1, 1083, at the
beginning of the second phase, the founda-
tion voting level increases to 24 percent
(30% —6% ) and the disqualified person vot-
ing level s reduced to 10 percent
(34% —10%). The substituted ocombined
voting level as of June 1, 1982, remains at 84
percent. The permittod holdings as of such
date are 24 percent (34%—10%), If ¥ had
not disposed of any holdings prior to June 1,
1982, F's permitted holdings would have been
25 percent, the lesser of 25 percent (the limi-
tation of section 4043(c)(4)(D) (1)), or 30
percent (40% —10%). Since on such date
the 30 percent Interest would no longer have
been treated as held by a disqualified person,
F would have had excess business holdings

of 5 percent (30% —~25%).

Interest Subati. Dis-
treated Dis- Founds- tutad qualified Per-
owns  asheld qualifed ton ecombined person mitted
Date (percent) l:rab- voting voting votng hold
qualified own Jevel level level (percent)
(pe ) ) (g ) (percent)
(percent)
May 26, 1909 0 0 40 0 « © 0
1, 1971... +%0 +3%0 L AR e R e o b O N IS A dies
) AR ] b 10 0 40 40 0
June 1, 1972 . a0 0 10 0 40 40 0
June 1, 1981 .. - A e e S R AP 2 - o e R L F sells 6 pet
2 I)lo 2% 24 10 :“ £ 34 -H‘J, e
une 1, 1982 . . .... ) SRR | R AR, - phase beging
....... # % i P W ] P
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Example (2). (1) On May 26, 1069, F, &
private foundation, cwns 30 percent of the
voting stock of N Corporation (voting power
and value) and disqualified persons own 20
percent of the voting stock of N Corporation.
On May 1, 1071, B, a disqualified person, dies
leaving 15 percent of the voting stock to P,
Assume that distribution was made on June
1, 1072, and that section 4043(c) (5) applies.
On May 26, 1969, the substituted combined
voting level and the disqualified person vot-
ing levels are each 50 percent and tho per-
mitted holdings are 0 percent (50% —50%).
On May 1, 1971, and June 1, 1072, these levels
remain unchanged. On May 1, 1971, the 15
percent interest is treated as held by o dis-
qualified person for & period extending
through May 31, 1982,

(11) On July 1, 1978, F seils 6 percent of the
P stock to a nondisqualified person, thereby
reducing the disqualified person votlng level
and the substituted combined voting level to
¢4 percent (50%—6%). On May 26, 1979, at
the beginning of the second phase for F'a 1660
holdings, the foundation voting level is 24
percent (30%—6%), the substituted com-
bined voting level Is still 44 percent,
and the disqualified person voting level is 20
percent (44% —24%). The permitted hold-
ings are 24 percent (44%—20%).1In addition
¥'s 24 percent holdings do not exceed the 25
percent limitation of section 4043(c) (4) (D)
(1) and paragraph (d) (5) (i) of § 53.49434.

(1i1) On August 1, 1981, I” sells 16 percent
of the N stock to a nondisqualified person,
thereby reducing the foundation voting level

REGULATIONS

to 8 percent (24% —16%), and reducing the
substituted combined voting level to 28 per-
cont (44% —16% ), The disqualified person
voting level remains at 20 porcent, On June
1, 1082, at the beginning of the second phase
for ¥'s holdings acquired by will, the substi-
tuted combined voting level is still 28 per-
cent, the foundation voting level 15 23 per-
cent (B% +15%), the disqualified peorson
voting level 1a 5 percent (20%—15%), and
the permitted holdings are 23 percent
(28%—6%)-

(iv) If F had not disposed of the 6 per-
cent on July 1, 1978, then on May 26, 1879, at
the beginning of the second phase for F's
1969 holdings, P's permitted holdings would
have been 25 percent, the lesser of 25 percent
(the limitation of section 4943(c) (4) (D) (1)),
or 30 percent (60% —20%). Since F's 30
percent interest would no longer have been
treated as held by a disqualified person on
May 26, 1979, F would have had excess busi-
ness holdings of 5 percent (30% —25%).
Similarly, If ¥ had not disposed of the 18
percent interest on August 1, 1981 (but had
disposed of the 6 percent interest), on July
1, 1982, at the beginning of the second phase
for P's holdings acquired by will, F's per-
mitted holdings would have been 25 percent,
the lesser of 25 percent (undeéer section 4943
(e)(4)(D) (1)), or 39 percent {445% —~56%).
Since ns of such date F's entire holdings of
39 percent would no longer have been treated
as held by s disqualified person, P would
have had excess business holdings of 14
percent (39% —26%).

Intecest
treated Dis-
as hedd  qualified

F's ¥'x

inter- Inter-
ot

st
1900 10

(per-  (per-
cont) cent)

¥
owns
(per-

Dis-
qualified

voli
fevel.

(pes-
)

Substi-
Founda-  tuted

tion COm-
voting  bined
devel voting
(per- bevel
cent) (pee«
cent)

Por-
mitted
holdings  Comments
(per-
cent)

i“;" oy
uly 1,
Do

B dies

Distribution
F sells 0 pet

2d phase for M
pet .

. F sells 10 pet
All in 24 phase
b+

Ezample (3). (1) On May 28, 1969, F, &
private foundation owns 5 percent of the
voting atock of O Corporation (voting power
und value), and disqualified persons own
45 percent of the voting stock. C, a disquall-
fied person, dies on May 1, 1971, and leaves
41 percent of the voting stock of O to ¥. As-
sume that distribution i{s made on June I,
1072, and that section 4943(¢)(5) applies.
On May 28, 1069, the substituted combined
voting level and the disqualified person vot-
ing level are 50 percent and the permitted
holdings are 0 percent (80% —50% ). On May
1, 1871, and June 1, 1972, the various levels
remain unchanged. On May 1, 1971, the 41
percent Intorest is treated as heid by & dis-
qualified person for *a period extending
through May 31, 1082. On May 26, 1979, at
the beginning of the second phase for F'a
1069 holdings of 5 percent, the § percent Is
no longer treated as held by a disqualified
person, the foundation voting level is 5 per-
cent, the disqualified person voting level is
reduced to 45 percent (50%—5%), and the
substituted combined voling level remains
at 50 percent. On such date F's permitted
holdings are 5 percont (50% —45%). Since
the 41 percent Interest is troated as held by
a disqualified person, the interest treated as

held by P (5% ) does not exceed the 25 per-
cent Nmitation of saction 4943(c) (4) (D) (1),

(1) On August 1, 1981, F sells 22 percent
of the O stock to a nondisqualified person,
thereby reducing the foundation voting lovel
to O percent. Since the reductions are first
applied to the 1960 holdings of 5 percent, 17
percent (22% —56%) applles to the 41 percent
interest, reducing such interest to 24 percent
(419 —17%), and reducing the disqualified
person voting level to 28 percent (45% —
17% ). The substituted combined voting level
is reduced to 28 percent (0% +28%). On
Juns 1, 1982, at the beginning of the second
phase for F's holdings acquired by will, the
substituted combined voting level remains
at 28 peccont, the foundation voting level
{s 24 percent, tho disqualified person voting
1evel ts reduced to 4 percent (28%—4% ).

(111) If P had not disposed of the 22 per-
cent interest prior to June 1, 1082, F'5 per-
mitted holdings would have been 25 percent,
the lesser of 25 percent (under section 4943
(o) (4) (D) (1)), or 46 percent (50% —4%).
Since as of such date, ¥'s entire holdings of
46 percent would no longer have been treated
a5 beld by & disqualified perzon, P would
have had excess business holdings of 21
percent (46% —25%) .
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Interest
F's F's teated Dis

Substi-  Dis-
Founda- tuted gqualified Per-

F  Inter- Inter- asheld qualified tion com-  person  mitted
Dnte owns  est est  bydis persons voting Dbined voti holdings Comments
(per- 1046 1971 qualifed own vel voting e (per-
cunit)  (pere - person (per- (per- Jevel (per- oent)
cent) cent) (per- cent) cent) (per. cent)
cent) cent)
May 20, 18 5 b ensnpnd 5 45 0 50 0
Moy L107)... H4l eeeeens +41 +4! — ¢ & NSRS AS ) AN S S C diea
DL WA 488 Wl Ry B MR g . Distittetion
une 1, 1972... 4 5 4
Moy 26, 1979, - oo AT ot o S I S =5 +4 2 phase for
........ 40 5 41 41 4 ] w0 % 5 )
gt T g GRS DS A IS <& M=o oy -5 Puells22pet.
W LIRS 2 ] M 4 0 2 28
Y Py OGN TR e L N Sl o v s v S ity -4 +2 ?dp;::zn- for 24
1 T 0 M 0 4 2 = 4 2 .

Example (4). (1) On May 26, 1968, F, a
private foundation, owns 30 percent of the
voting stock In P Corporation (voting power
and value), and disqualified persons own 20
percent. On May 1, 1971, D, a disqualified
person, dies leaving 18 percent of the voting
stock to F, Assume that distribution was
made on June 1, 1872, and that section 4943
() (5) applies. On May 26, 1069, the sub-
stituted combined voting level and the dis-
qualified person voting level are each 50 per-
cent and the permitted holdings are 0 per-
cent (50% —50%). On May 1, 1071, and
June 1, 1672, these levels remain unchanged.
On May 1, 1871, the 18 percent interest s
treated as held by a disqualified person for
a period extending through May 31, 1982
On May 26, 1870, the foundation voting level
increases to 30 percent, the disqualified per-
son voting level decresses to 20 percent
(60% —30% ), and the permitted holdings are
80 percent (50% —20% ). On June 1, 1682, the
foundation voting level Incresses to 48 per-
cent, the disqualified person voting level
decrenses to 2 percent and the permitted
holdings are 48 percent (50% —2%). Since

at no time during the second phase for F's
1069 holdings did all disqualified persons to-
gether have holdings in excess of 2 percent
of the voting stock of P, the 25 percent
Umitation of section 4043(c) (4)(D) (1) did
not apply to F's 1069 holdings.

(i) On July 1, 1063, P disposes of 18 per-
cent of the stock in P, thereby reducing the
substituted combined voting level to 34 per-
cent (50% —16%), and reducing the per-
mitted holdings to 32 percent (347% —2%).
If F had not disposed of the 18 percent of the
stock of P prior to May 26, 1994, on such date,
under section 4843(c)(4)(D) (1), F's sub-
stituted combined voting level for its 1969
holdings would have been 35 percent, and
the permitted holdings would have been 33
percent (86% —2% ). Since none of F's hold-
ings of 48 percent would have been treated
as held by a disqualified person on such date
(the beginning of the third phase for ¥'s 1969
hoidings), P would have had excess business
holdings of 15 percent, the lesser of 30 per-
cent (F's 1069 holdings in the third phase),
or 15 percent (the excess of F's 48 percent
holdings over the permitted holdings of 33
percent),

Interest
1900 1971 treated  Dis-
4 s F's  asheld qualified
Date owns joter- inter- by dis-  persons
(por- oot et qualified  own

Substi- Dis-
Founda- tuted qualified Per-
tion COT- person  mitted
voting  bined  voting holdings Comments
level voulng lovel (per-

omnt)  (por-  (per-  person (por- (per- level (per- cent)
cent) cent) (per- cent) cent) (pee- oent)
cent) cent)
May 26, 19000, . K0 B oo an 20 5 » 0
May L, 1991... 418 ........ +18 418 L LRI P AR S T S Al S e D dies
DO o sa's 4 P " L] 2 0 50 0 ]
June ), W92, = 30 15 “ 2 0 50 0 Distribution
1S T S e e et e e A0 s iosinss =0 0 2d phate for
e
........ 45 n 15 18 2 b " 20 E ) :
JUD L A0BR e et enianann Skl vt oo T 0 -18 418 '.\dlgha- for
et
Do. 48 » 18 0 2 4~ L) 4a 3
215 N SRR T SR T SR A s St -10 ot | SO ~16 F disposes ol
16 pet.
> Nl S » 14 18 0 2 = H 2 n »
May 26, 1994, a2 4 18 0 2 » at 2 X2 3d phase for
14 pet
June 1, 1997, 2 " 1L} o 2 n k1) 2 X2

M&\ﬂ:&fw
18 pet.

Ezample (§). (1) On May 26, 1969, P, a
private foundation, owns 5 percent of the
voting stock in Q Corporation (voting power
and value), and disqualified persons own 45
percent, On May 1, 1071, E, a disqualified
person, dies leaving 43 percent of the voting
stock to P. Assume that distribution was
made on June 1, 1972, and that section
4943(c) (5) applies. On May 26, 1960, the
substituted combined voting level and the
disqualified person voting level are each 50
percent and the permitted holdings are 0
percent (507% ~50% )., On May 1, 1971, and
June 1, 1872, these Jevels remain unchanged.
On May 1, 1071, the 43 percent Interest is
treated &s held by a disqualified person for
& period extending through May 31, 1082,
On May 28, 1979, the foundation voting level

increases to 5 percent, the disqualified per-
son voting level decreases to 45 percent, and
the permitted holdings are 5 percent (60% —
45%).On June 1, 1982, the foundation voting
level Increases to 48 percent, the disqualifiea
person voting level decreases to 2 percent,
and the permitied holdings are 48 percent
(50% —2%). At no time during the second
phase for F's 1660 holdings did all disquall-
fied persons together have holdings in excess
of 2 percent of the voting stock of Q. There-
fore, the 25 percent limitation of section
4943 (c) (4) (D) (1) did not apply.

(11) On July 1, 1993, F sells 6 percent of
the stock In Q to a nondisqualified person.
This reduces the substituted combined voting
level to 44 percent and reduces the permitted
holdings to 42 percent (44% —2%). If F had
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nat disposed of the 8 percent of the stock in
1903, on May 26, 1994, at the beginning of

i

ness holdings compu
are 15 percent (the excess
ings (48%) over the permitted holdings of
83 percent (35% —2%)), only 6 percent of
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(411) On July 1, 1005, F sells 10 percent
the stock In Q. thereby reducing the
stituted combined voting Jevel to 34 percent
and reducing the permitted holdings to 32
percent (34% —~2%). If F had not of
the 10 porcent of the on June 1, 1997,
at the beginning of the third
acquired holdings, F would have had @ per-
cont excess business holdings (the excess of
F's total holdings in the third phase (42%)

the holdings are in this phase and subject to over the permitted holdings of 33 percent
the 35 percent combined holdings limitation. (36% —2%)).
Interest Bubsti-  Dis.
F's F's  troated Dis- Founds- tutad gquslified Per-
¥ intec- inter- 6s held qualified  tion com- person  mitted
Dats owns  ost et bydis pecons vom? bined voting bholdings Comments
(pee- 1960 1971 qualitied own jeve voting lovel (por-
censt)  (per-  (per-  person (pec- (per- level (per- oent)
cont) cent) (per- cent) cent) {per- cent)
cent) oottt}
May 2, 1%9. . & Boasdivasd 5 = 0 @ 5 o
Mayl, 1971... 485 .. +4 +43 o | SRR NSRS D E dies.
S s 45 & 4 4% 2 o o 50 o
June 1, 1972, . 41 & o “ 2 0 50 5 0 Distribution
MY M, IV o iias fassaasaa s ven e S0 O T s —5 +3 id&p‘:‘ln for
..... 4% & = 43 2 5 ] 45 5
T L MIBR L i ssnnans pfl esssisnne 8 iiais -4 445 MJ:: for
Do 4 5 [N} a 2 L] o 2 L
Julyl,19ma... =# -5 e S o A Ay S aas -4 S SRR NN —& F pells 6 pet
o Wp I 42 0 @2 L 2 42 4 2 42
July1,1006... —10 ........ =l ieiieieisisnsannna i -10 a1 Sy =10 ¥ sells 10 pet
v IR 32 0 b <3 0 2 hed K2} 2 xn
June §,1997... 2 0 = 0 2 n 34 2 Q Mshulw
pet.

Erample (6). (1) On May 26, 1069, P, &
private foundation, owns 30 percent of the
voting stock in R Corporation (voting power
and value), and disqualified persons own
20 percent, On August 1, 1978, F disposes of
6 percent of the stock to a nondisqualified
person. On May 1, 1981, G, a disqualified
person, dies leaving 15 percent of the voting
stock to P. Assume that distribution was
muade one June 1, 1982, and that section 4943
(¢) (8) applies. On May 26, 1969, the substi-
tuted combined voting level and the dis-
qualified person voting level are each 50 per-
cent, and the permitted holdings are 0 per-
cent (50% —509%). On August 1, 1978, these
levels decrease to 44 percent (50% —6%).
On May 26, 1070, the foundation voting level
increases to 24 percent (30% —6%), the
disqualified person voting level decreases to
20 percent (449 —24%). and the permitted
holdings are 24 percent (44% —20%). If ¥
had not disposed of the 6 percent of the
stock prior to May 26, 1979, on May 26, 1979,
the beginning of the second phase for P
1909 holdings, F's permitted holdings would
have been 25 percent, the lesser of 25 per-
cent (under section 4943(c)(4)(D)(l)) or
30 percent (50% —204%). Since the 30 per-
cent interest would no longer have been
treated as held by & disqualified person om
such date, P would have had exoess business
holdings of 5 percent (30% —25%).

(1) On May 1, 1081, and June 1, 1682
{assuming F had disposed of the 6 perceat

holdings), the foundation voting level, the
disqualified person voting level, the substd-~
tuted combined voting level and permitted
holdings remain respectively 24 percent, 20
perceat, 44 percent and 24 percent. On May
1, 1681, the 15 percent interest ls treated as
held by a disqualified person for s period
extending through May 31, 1082, On July 1,
1991, F sells 16 percent of the voting stock
in R to a nondisqualified porson, thereby
reducing the substituted combined voting
level to 28 t (44% —16%), and re-
ducing the foundation voting level to 8 per-
cent (24% —16%). The disqualifiad person
voting level remains st 20 percent. On June
1, 1992, at the beginning of the second
phase for P's holdings acquired by will, the
substituted combined voting level remains
at 28 percent, the foundation voting level
increases to 23 percent (8% 415%) and the
disqualified person voting level decrenses to
5 percent (20%—15%). The permitted
hoidings on such date are 23 percent (28%
~5%). If P had not disposed of the 16 per-
cent interest prior to June 1, 1692, F's por-
mittad holdings would have been 25 percent,
the lesser of 26 percent (under section 4943
(0) (4)(D){1)) or 38 percent (44%—5%).
Since as of such date, F's entire holdings of
39 percent would no longer have been treated
as held by a disqualified person, F would
have had excess business holdings of 14 per-
cent (397 —26%).

Interest Substi-  Dis-
199 1981 treated Dis-  Founda- tuted qualified Per-
¥ Fs F's wesheld qualified tion com-  perso  mitted
Date owns Inter- inter- bydis persons vwoting  bined  voting holdings Cemments
(por-  est est qualified own Jevel voting Jeved (per-
cent) (per- (per- person (per- (por- lovel (per- oent)
cent) cent) (per- cent) cent) (pec. cent)
cont) cent)
0
> -t
G4
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Ezample (7). On May 26, 1060, F, a pri-
vate foundation, owns 5 percent of the vot-
ing stock in B Corporation (voting power and
value), and disqualified persons own 45 per-
cent. On May 1, 1080, H, a disqualified person,
dies leaving 41 percent of the voting stock
to F. Assume that distribution is made on
June 1, 108), and that sectlon 4943(c)(5)
applies. On May 20, 1969, the subsatituted
combined voting level and dlsqualified per-
son voting levels are each 50 percent. On
May 26, 1979, the disqualified person vot-
ing lovel decreases to 45 percent, the founda-~
tion voting level increases to 5 percent, and
the permitted holdings are 5 percent (50%—
45% ), On May 1, 1980, and June 1, 1081, the
levels remain the same. Since the 41 per-
cent holdings are treated as held by a dis-
qualified person for the.pericd beginning
on May 1, 1980, and extending through May
31, 1891, F's remaining holdings of 5 per-
cent do not exceed the 25 percent limita-
tlon of section 4943(c) (4) (D) (1).

(11) On August 1, 1990, F sells 22 percent
of toe votlng stock of S8 to a nondisquall-

RULES AND REGULATIONS

fled person, reducing the § percent founda-
tion voting level to zero, leaving 17 percent
(22%~58%) to reduce the disqualified person
voting level to 28 percent (45%—17%) so
that the substituted combined voting level
equals 23 percent (50%~22%). On June 1,
1991, the beginning of the second phase for
the remaining 24 percent (41%—17%) of F's
holdings acquired by will, the foundation
voting level increases from zero to 24 per-
cent, the disqualified person voting level de-
crzases to 4 percent (28% —24 %), the substi-
tuted combined voting level remains at 28
percent, and the permitted holdings equal
24 percent (28%—4% ).

(111) If P had not disposed of the 22 per-
cent holdings prior to June 1, 1991, F's per-
mitted holdings would have been 25 percent,
the lesser of 25 percent (under section 4043
(e} (4)(D)(1)) or 48 percent (S0%—4%).
Eince as of such date, F's entire holdings of
46 rercent would no longer have been treated
as held by a disqualified person, F would
have had excess business holdings of 21
percent (465%~35%).

Interest Substi-  Dis-
e 1980 treated Dis  Founda.  tuted qualified  Per-
F F's F's  assheld qualiffed ton fom- persant  mitted .
Date owns Inter- inter- by dis- persons  voting  hined  voling holdings  Comments
(per=  est est - qualifled own level voting Jevel (per-
cent) (per- (per- parson  (per- (per- level (per- cent)
cont)  cent) (per- cent) cent) (per- cent)
cant) oent)
5 Biverssve 5 4 o ) 0 0
- m'm? .......................... ol W eap e < ol o diliids -5 +& mspM‘u- for
L3
DO.ssens & Breasvacss 0 45 a 50 &5
May LA9SD. .. 4 . U +4 B L H dies
Y OSSN v b 41 41 - 5 50 4
June 3, 1981, . 4 5 41 41 4 & o L5 5 Distribution
Aug. 1,1990.., ~2f -5 =17 AT R oten st wi - -p2 -7 -8 }‘gn&okuso(
Ry 0 X 24 4 ) = » 0
JumD: b IR S SN REEEEEN B vesdaanss xS R - +4 N,}",’,::‘ for
)3 P M 0 b2 0 4 2 b ] 4

§53.4943-6 Five-year period to dispose
of gifts, bequests, eté.

(a) In general—(1) Application. 1)
Paragraph (6) of section 4943(c) pre-
scribes transition rules for a private
foundation, which, but for such para-
graph, would have excess business hold-
ings as a result of a change in the hold-
ings in a business enterprise after May
26, 1969 (other than by purchase by such
private foundation or by a disqualified
person) to the extent that section 4943
(¢) (5) (relating to certain holdings ac-
quired under a pre-May 27, 1969, will or
trust) does not apply.

(1) Subparagraph (A) of section 4943
(¢) (6) applies where, immediately prior
to a change in holdings desoribed in
paragraph (a) (1) ¢i) of this section, the
foundation has no excess business hold-
ings In such enterprise (determined
without regard to section 4943(c) (4),
(3),0r (6)).In such a case, the entire in-
terest of the foundation in such enter-
prise (Immediately after such change)
shall (while held by the foundation) be
treated as held by a disqualified person
(rather than by the foundation) during
the five-year period beginning on the
date of such change.

(1i1) Subparagraph (B) of section 4943
(c) (6) applies where the foundation has
excess business holdings in such enter-
prise (determined without regard to sec-
tion 4943¢c)(4), (5), or (8)) immedi-
ately prior to a change in holdings

described in paragraph (&) (1) (1) of this
section. In such a case, the interest of
the foundation in such enterprise (im-
mediately after such change) shall
(while held by the foundation) be
treated as held by a disqualified person
(rather than the foundation) during the
five-year period beginning on the date
of such change, except that if and as
soon as any holdings in such enterprise
become excess business holdings duting
such period (determined without regard
to such change (and the resulting appli-
cation of section 4043(c) (6) to the foun-
dation's interest in such enterprise)),
such holdings shall no longer be treated
as held by a disqualified person under
this section, but shall constitute excess
business holdings subject to the Initial
tax. In applying the preceding sentence,
if holdings of the foundation which (but
for such change in holdings (and the
resulting application of section 4943(c)
(8) to the foundation's Interest in such
enterprise) ) would be subject to the 25
percent limit prescribed by section 4943
(¢) (4) (D) after the expiration of the
first phase, such holdings shall be
treated as subject to such percentage
limitation for purposes of determining
excess business holdings. For example,
if a private foundation in 1978 has pres-
ent holdings of 28 percent in a business
enterprise to which section 4943(¢) (4)
applies, and such holdings would exceed
the 25 percent limit of section 4943(c)

(4) (D) (1) on May 26, 1979, a gift of 6
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percent to the foundation in 1978 of an
interest in such enterprise shall not pre-
vent the 3 percent (28% —25%) excess
over the 25 percent limit from constitut-
ing excess business holdings on May 26,
1979, if on such date disqualified persons
hold more than a 2 percent interest in
such enterprise (and no other trans-
action has taken place).

(2) “Purchase” defined. | Reserved|

(3) Examples. The provisions of para-
graph (a) of this section may be illus-
trated by the following examples:

Example (1). On January 4, 1985, A, an
individual, makes a contribution to P, a
private foundation, of 200 shares of X Cor-
poration common stock. Assume that F had
no X stock before January 4, 1985, and under
section 4043(c) (1) the recelpt of the X stock
by P would cause some or all of the 200
shares of the X stock to be classified as ex-
cess business holdings. Under the proviaions
of section 4843(c) (6) (A) and this paragraph
(8), since the contribution of the X stock to
F Is a gift and not a purchase, the X stock in
F's hands is treated as held by disqualified
persons and not by F through January 3,
1900

Example (2). Assume the facts as stated in
Example (1) except that P recelves the X
stock &s a bequest pursuant to the terms of
A's will executed on April 1, 1680, A dies on
June 3, 1084, and the stock is distributed to
F on Pebruary 16, 1685, As in Example (1),
tho bequest of X to F is not a purchase under
this paragraph (a). Consequently, the X
stock in F's hands Is treated as held by dis-
qualified persons and not by F through
Fedbruary 185, 1080,

Example (3). On Pebruary 1, 1980, F, a
private foundation, owns 15 percent of the
voting stock of X Corporation, and disquali-
fled persons own 4 percent of the voting
stock of X Corporation. On February 2, 1980,
B, a rondisqualified person, ocontributes 8
percent of the voting stock of X to P in a
transaction to which section 4943(¢) (5) does
not spply. Assuming that the 35 percent
Umit of section 4043(¢) (2)(B) does not ap-
ply, under the provisions of seotion 4943(c)
(6) (A) and paragraph (a) of this section the
23 percent voting stock owned by F on such
date is treated as held by a disqualified per-
son through February 1, 1085, since P would
have hid excess business holdings of 7 per-
cent as a result of the contribution (23%
actual holdings less 16% (20% —4%) per-
mitted holdings). On March 1, 1084, O,
another nondisqualified person, contributes
6 percent of the voting stock of X Corpors-
tion to F. But for this second contribution
and the resulting application of section 4943
(0)(8) to F's interest In X, F would have
excess business holdings of 7 percent (23%
~16% ) within the five-year period beginning
on the date of such contribution. Accord-
ingly. under section 4043(¢c)(6)(B) and
paragraph (a) of this section, all 20 percent
(6% +23% ) of the stock held by F on March
1, 1084, will be treated as held by a disquall-
fied person until March 1, 1989, except that
T percent will cease to be so treated on Feb-
ruary 2, 1985. If prior to FPebruary 2, 1985, no
further transactions occurred In the stock
of X, F would have excess business holdings
of 7 percent subject to the initial tax, since
the amount still treated as held by disquall-
fled persons (20% —7%) plus the amount
actually held by disqualified persons (4%)
already exceod 20 percent.

(b) Special rules for acquisitions by
will or trust—(1) In general. In the case
of an acquisition of holdings in a busi-
ness enterprise by a private foundation
pursuant to the terms of a will or trust,
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the five-year period described in section
4943(c) (8 in this section shall not com-
mence until the date on which the dis-
tribution of such holdings from the estate
or trust to the foundation occurs. See
§ 53.4943-5(b) (1) for rules relating to the
determination of the date of distribution
under the terms of a will or trust. To
the extent that an interest to which
4043(c) (6) applies is constructively held
by & private foundation under section
4943(d) (1) and § 53.4943-8 prior to the
date of distribution, it shall be treated
as held by a disqualified person prior to
such date by reason of section 4943(c)
(6), See § 53.4943-8 for rules relating to
constructive ownership by a private
foundation of business holdings held in
an estate or trust for the benefit of the
foundation,

(2) Special rule for section €943(¢) (5)
interests acquired from a nondisqualified
person. (1) In the case of holdings of &
private foundation in a business enter-
prise to which section 4943(c) (5) (relat-
ing to certain holdings acquired under a
pre-May 27, 1869, will or trust) applies
which are acquired from s nondisquall-
fled person, the interest of the founda-
tion in such enterprise (immediately
after such acquisition) shall (while held
by the foundation) be treated as held by
a disqualified person (rather than the
foundation) under section 4843(c) (6)
(B) and paragraph (a)(1) (iii) of this
section from the date of acquisition un-
til the end of the fifth year following
the date of distribution of such holdings.
Thereafter, only the holdings to which
section 4943(c) (5) and § 53.4943-5(a) (1)
apply shall continue to be treated as
held by a disqualified person until the
'e:d of the first phase with respect there-

(1) The provisions of paragraph (b)
(2) (1) of this section may be illustrated

by the following examples:

Example (1). On May 26, 1969, P, a pri-
vate foundation, owns 5 percent of the
voting stock of Corporstion X and no
disqualified own any stock in X.
On June 80, 1977, a nondisqualified person
bequeaths to F 33 percent of the voting
stock in X to which section 4943(c)(8)
applies. This 33 percent interest is distributed
to F on August 17, 1978. Under section 4943
(¢)(68) (A) the entire 38 percent (5% +33%)
of the X voting stock shall be treated as held
by & disqualified person from June 30, 1977
(the date the 33 percent interest Is constroc-
tively scquired by F) until August 17, 1983
(five years after the date of distribution of
the 33 percent Interest to F). However, as-
suming that the 35 percoent limit of section
4943(c)(2)(B) does not spply, the substli-
tuted combined voting level on June 30, 1977
is only 33 percent because there was no in-
terest to which section 4843(c) (4) or (5)
applied immediately before that date and
thus there was no substituted combined vot-
ing level at that time. In that case, since the
3<phase holding period 1s only avallable for
the interest acquired by will (38%) under
section 4943(0) (5), the substituted combined
voting level on June 30, 1877 is only 33 per-
cent, not 38 percent. that the sub-
stituted combined voting level remains 33

t &t all relevant times, and prior to
Auvgust 17, 1983, no further transactions oc-
cur in the stock of X, ¥ on that date would
have excess business holdings of § percent
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subject tc the Initlal tax. The amount
treated as held by disqualified persons at
that time (33% ) would equal the substituted
combined voting level st that time (33%),
and thus permitted holdings would be zero.
Under section 4843(c) (5) the 33 percent in-
terest will continue to be treated ss held by
s disqualified person until August 17, 1088
(10 years after the date of distribution).

Ezample (2). On May 26, 1960, P, a private
foundation, owns 20 percent of the stook
(voting power and value) of Corporation X,
and on June 30, 1977, a nondisqualified per-
son bequenths to P 23 percent of the stock
(voting power and vaiue) in X to which sec-
tion 4943(c)(5) does apply. This 28 percent
interest 18 distributed to F on August 17,
1978. Disqualified persons hold no stock of X.
Although the substituted combined voting
and value levels cannot exceed 650 percent on
May 26, 1970 (at the start of the second
phass with respect to the 20 percent intet-
est), under section 4943(c) (6) (B) the entire
52 percent (207% 423%) of the X voting
stock shall be treated as held by a disquall-
fled person from June 30, 1077 (the date the
23% Interest is constructively acquired by
F) until August 17, 1883 (five years after
the date of distribution of the 23% interest
to F). On June 1, 1080, during such second
phase, D, s disqualified person,’ purchases 3
percent of the X stock (voting power and
value). On such date, but for the acquisi-
tion by F of the 238 percent Interest, F would
have had excess business holdings of 4 per-
cent, The purchase by D of more than 2 per-
cent of the voting stock of X causes the 25
percent iimit of section 4043(c) (4) (D) (1) to
Apply to the 20 percent interest (20% —25% =
4°%). Thus, on June 1, 1980, 4 percent of the
X voting stock held by P since May 27, 1969,
shall cease to be treated as held by a disqual-
ified person under section 4043(c) (6) (B) and
become excess business holdings subfect to
tho Inftial tax. Sce § 53.4043-2(n) (1) (1) for
the H0-day period in ‘which to dispose of
these excess business holdings resulting from
the purchase by the disqualified person.

(¢) Exceptions. (1) Bectlon 49843(¢)
(6) and this section shall not apply to
any transfer of holdings in a business
enterprise by one private foundation
to another private foundation which is
related to the first foundation within
the meaning of section 4946(a) (1) (H).

(2) Section 4943(¢c)(6) and this sec-
tion shall not apply to an increase in
the holdings of a private foundation in
a business enterprise that is part of a
plan whereby disoualified persons will
purchase additional holdings in the same
enterprise during the five-year period
beginning on the date of such change,
e£. to maintain control of such enter-
prise, since such increase shall be treated
as caused in part by the purchase of such
additional holdings.

(3) The purchase of holdings by an
entity whose holdings are treated as con-
structively owned by a foundation or &
disqualified person under section 4943
(d) (1) shall be treated as purchased by
such foundation or disqualified person.
Thus, if a foundation receives a specific
bequest of 40 percent of the voting stock
of a corporation and $20,000 in cash, and
the estate uses the cash to purchase ad-
ditional voting stock of the same corpo-
ration, the provisions of this section
shall onlv apply to the 40 percent orig-
inally held by the estate, and the addi-
tional stock will be treated as if pur-
chased by the foundation.

§ 53.4943-7 Special rules for corporate
organizations, reorganizations, re-
dcmpd]om, and distributions. [Re-

§ 53.4943-8 Business holdings:
structive ownership.

(a) Constructive ownership—(1) In
general. For purposes of section 4943, in
computing the holdings in a business en-
terprise of a private foundation, or a dis-
qualified person (as defined in section
4046), any stock or other interest owned,
directly or indirectly, by or for & cor-
poration, partnership, estate or trust
shall be considered as being owned pro-
portionately by or for its shareholders,
partners, or beneficlaries except as other-
wise provided in paragraphs (b), (¢) and
(d) of this section. Any interest in a
business enterprise actually or construc-
tively owned by a shareholder of & cor-
poration, a partner of a partnership, or
a beneficiary of an estate or trust shall
not be considered as constructively held
by the corporation, partnership, trust or
estate. Further, if any corporation, part-
nership, estate or trust has a warrant
or other option to acquire an interest in
& business enterprise, such interest is
not deemed to be constructively owned
by such entity until the option is exer-
cised. (See paragraph (b)(2) of §53.-
4943-3 for rules that options are not
stock for purposes of determining excess
business holdings.)

(2) Powers of appointment. Any in-
terest in business enterprise over which
a foundation or a disqualified person has
a power of appointment exercisable in
favor of the foundation or a disquali-
fied person shall be considered owned by
the foundation, or disqualified person
holding such power of appointment,

(b) Estates and trusts—(1) In general.
Any interest actually or constructively
owned by an estate or trust is deemed
constructively owned, in the case of an
estate, by its beneficiaries or, in the case
of a trust, by its remainder beneficlaries
except as provided in paragraphs (b)
(2), (3) and (4) of this section (relating
to certain split-interest trusts described
in section 4947(a) (2), to trusts of quall-
fied pension, profit-sharing, and stock
bonus plans described in section 401(a)
and to revocable trusts). Thus, if a trust
owns 100 percent of the stock of a cor-
poration A, and if, on an actuarial basis,
W’s life interest In the trust is 15 per-
cent, Y's life interest is 25 percent, and
Z’s remainder Interest is 60 percent, un-
der this paragraph (b), Z will be con-
sidered to be the owner of 100 percent of
the stock of corporation A. See
§53.4043-4, §53.4043-5 and §53.4943-5
for rules relating to certain actual or
constructive holdings of a foundation be-
ing treated as held by a disqualified per-
son. For the treatment of certain prop-
erty acquired by an estate or trust after
May 26, 1969, sece paragraph (@) (2) of
§ 53.4043-5.

(2) Split-interest trusts—1) Amounts
transferred in trust after May 26, 1969.
In the case of an interest in a business
enterprise which was transferred to &
trust described in section 4947(a) (2) af-

con-
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ter May 26, 1969, for the benefit of a
private foundation, no portion of such
interest shall be considered as owned by
the private foundation—

(A) If the foundation holds only an
income interest in the trust, or

(B) If the foundation holds only a re-
mainder interest in the trust (unless the
foundation can exercise primary invest-
menttgnscretlon with respect to such in-
Leres

until such trust ceases to be so described.
See section 4947(a)(2) and (b)(3) and
the regulations thereunder for rules re-
lating to such trusts. See also sections
4946<a) (1) (G) and (H) and the regula-
tions thereunder for rules relating to
when a trust described in this paragraph
(b)(2) Is ltself a disqualified person.

(1) Amounts transferred in trust on
or before May 26, 1969. In the case of
an interest in & business enterprise
which was transferred to a trust de-
scribed in section 4947(a) (2) (without
regard to section 4947(a) (2)(C)) on or
before May 26, 1969, for the benefit of a
private foundation, no portion of such
interest shall be considered as owned by
the foundation until it is actually dis-
tributed to the foundation or until the
trust ceases to be so described. See sec-
tion 4843(e) (5) and § 53.4943-5 for rules
relating to certain trusts which were ir-
révocable on May 26, 1969.

(3) Employee benefit trusts. An inter-
est in a business enterprise owned by a
trust described in section 40ica) (pen-
sion and profit-sharing plans) shall not
be considered as owned by its benefici-
aries, unless disqualified persons (within
the meaning of section 4946) control the
investment of the trust assets.

(4) Revocable trusts. An interest in a
business enterprise owned by a revocable
trust shall be treated as owned by the
grantor of such trust.

(5) Estates. For purposes of applying
section 4843(d) (1) to estates, the term
“beneficiary” includes any person (in-
cluding a private foundation) entitled to
receive property of s decedent pursuant
to a will or pursuant to laws of descent
and distribution. However, & person shall
no longer be considered a beneficiary of
an estate when all the property to which
he is entitled has been received by him,
when he no longer has a clalm against
the estate and when there {s only a re-
mote possibliity that it will be necessary
for the estate to seek the return of prop-
erty or to seek payment from him by
contribution or otherwise to satisfy
claims against the estate or expenses of
administratfon. When pursuant to the
preceding sentence, a person (including
a private foundation) ceases to be a ben-
efliclary, stock or another interest in a
business enterprise owned hy the estate
shall not thereafter be considered owned
by such person. If any person is the con-
siructive owner of an interest in a busi-
ness enterprise actually held by an
estate, the date of death of the testator
or decedent intestate shall be the first
day on which such person shall be con-
sidered & constructive owner of such in-
terest. See § 53.4943-5 for rules relating
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to wills executed on or before May 26,
1969,

(¢) Corporation actively engaged in a
trade or business. (Reserved]

(d) Partnerships. [Reserved)

(e) Ezxamples. [Reserved)

§ 53.4913-9 Business holdings: certain
periods,

(a) Tarable period—t(1) In general,
For purposes of section 4943, the term
“taxable period” means, with respect to
any excess husiness holdings of & private
foundation in & business enterprise, the
period beginning with the first day on
which there are such excess business
holdings and ending on whichever of the
following is the earlier:

(1) The date of mailing of n notice of
deficiency under section 6212 with re-
spect to the tax imposed on such hold-
ings by section 4943(n); or

(i1) The date on which such excess is
eliminated,

For example, M, a private foundation,
first has excess business holdings in X,
& corporation, on February 5, 1972. A no-
tice of deficiency is mailed under section
6212 to M on June 1, 1974, With respect
to M's excess business holdings in X,
the taxable period begins on February 5,
1972, and ends on June 1, 1974, -

(2) Special rule. Where a nolice of
deficiency referred to in subparagraph
(1) (1) of this paragraph is not mailed
because there is a walver of the restric~
tions on assessment and collection of a
deficiency, or because the deficiency is
paid, the date of filing of the walver or
the date of such payment, respectively,
shall be treated as the end of the tax-
able period.

(3) Suspension of taxable period for
90 days. In any case In which a private
foundation has excess business holdings
solely because of the acquisition of an
interest in a business enterprise to which
paragraph (a) (1) (i) or (iH) of §53.-
4043-2 applies, the taxable period de-
scribed In paragraph (a) of this section
shall be suspended for the 90-day period
tas extended) starting with the date on
which the foundation knows or has rea-
son to know of the acquisition, provided
that at the end of such period the foun-
dation’ has disposed of such excess
haldings.,

(b) Correction period—(1)In general.
For purposes of section 4943, the correc-
tion period shall begin with the first day
on which the private foundation has ex-
cess business holdings in a business en-
terprise and end 90 days after the date
of mailing of a notice of deficiency under
section 6212 with respect to the tax im-
posed by section 4843(b).

(2) Extensions of correction period.
(1) The correction period referred to in
subparagraph (1) of this paragraph shall
be extended by any period in which a
deficiency cannot be assessed under sec-
tion 6213(a). In addition. the correction
period shall be extended in accordance
with subdivisions (i), (iil), and (v) of
this subparagraph, except that such sub-
division (i) or (iv) shall not operate to
extend a correction period with respect
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to which a taxpayer has filed a petition
with the Tax Court for redetermination
of a deficlenicy within the time prescribed
by section 6213(a).

(ii) The correction period referred to
in subparagraph (1) of this paragraph
may be extended by any period which the
Commissioner determines is reasonable
and necessary to permit orderly disposi-
tion of excess business holdings. The
Commissioner ordinarily will not extend
the correction period pursuant to this
subdivision unless the following fattors
are present:

(@) The foundation or an appropriate
State officer (as defined In section 6104
(€1 (2)) 15 actively in good faith seeking
to dispose of such holdings;

(b) Orderly disposition of such hold-
ings cannot reasonably be expected to re-
sult during the unextended correction
period: and

(¢) The failure to divest appears to
have been an isolated occurrence which
is unlikely to recur in the future.

(i) If, within the unextended correc-
tion period, the tax imposed by section
4943(a) is paid and is accompanied by
a statement of the taxpayer's intent to
file & claim for refund with respect to
such tax. then the Commissioner shall
extend the correction period to the later
of—

(@) A period of 90 days after the pay-
ment of such tax, or

(b) The period determined without re-
gard to this subdivision,

(iy) If prior to the expiration of the
correction period (including extensions)
a claim for refund with respect to a tax
imposed by section 4943(a) is filed, the
Commissioner shall extend the correc-
tion period during the pendency of the
claim plus an additional 90 days. If with-
in such time, a sult or proceeding referred
to in section 7422¢b) with respect to
such claim is filed, the Commissioner
shall extend the correction period during
the pendency of such suit or proceeding,
(See §301.7422-1(d) of this chapter
({Regulations on Procedure and Admin-
istration) for rules relating to pendency
of such suit or proceeding.)

(¢) Correction. For purposes of sec-
tion 4943, correction shall be considered
25 made when no interest in the enter-
prise held by the foundation is classified
A5 an excess business holding under sec~
tion 4943(c) (1), In any case where the
private foundation has excess business
holdings which are constructively held
for it under section 4943(c) (1), correc-
tion shall be considered made when
either a corporation, partnership, estate,
or trust in which holdings in such enter-
prise are constructively held for the
foundation or a disqualified person; the
foundation itself; or a disqualified per-
son disposes of a sufficlent interest in the
enterprise so that no interest in the en-
terprise held by the foundation i5 classi-
fied as excess business holdings under
section 4843(¢) (1),

§ 53.4943-10 Business enterprise; defi-
nition.

(a) In general. (1) Except as provided
in paragraph (b) or (¢) of this section,
under section 4943(d) (4) the term “busi-
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ness enterprise” includes the active con-
duct of a trade or business, including any
aclivity which is regularly carried on
for the production of income from the
sale of goods or the performance of serv-
ices and which constitutes an unrelated
trade or business under section 513. For
purposes of the preceding sentence,
where an activity carried on for profit
constitutes an unrelated trade or busi-
ness, no part of such trade or business
shall be excluded from the classification
of a business enterprise merely because
it does not result in a profit.

(2) Notwithstanding paragraph (a)
(1) of this section, a bond or other evi-
dence of indebtedness does not consti-
tute a holding in a business enterprise
unless such bond or evidence of indebt-
edness is otherwise determined to be an
equitable interest in such enterprise.
Similarly, a lease-hold interest in resl
property does not constitute an interest
in & business enterprise, even though
rent payable under such lease is depend-
ent, in whole or in part, upon the in-
come or profits derived by another from
such property, unless such leasehold in-
terest constitutes an interest in the in-
come or profits of an unrelated trade or
business under section 513,

tb) Certain program-related activities.
For purposes of section 4943(d)(4) the
term “business enterprise” does not in-
clude a functionally related business as
defined In section 4942(j) (5). See § 53.-
4942(n)-2(c) (3) (i), In addition, busi-
ness holdings do not include program-
related investments (such gs investments
in small businesses in central cities or in
corporations to assist in neighborhood
renovation) as defined in section 4944(c)
and the regulations thereunder.

(¢c) Income derived from passive
sources—(1) In general. For purposes of
section 4943(d) (4), the term "business
enterprise” does not include a trade or
business at least 95 percent of the gross
income of which is derived from passive
sources; except that if in the taxable
year In question less than 95 percent of
the income of a trade or business is from
passive sources, the foundation may, in
applying this 95 percent test, substitute
for the passive source gross income in
such taxable year the average gross in-
come from passive sources for the 10
taxable years immediately preceding the
taxable year in question (or for such
shorter period as the entity has been
in existence). Thus, stock in a passive
holding company is not to be consid-
ered a holding in a business enterprise
even if the company is controlled by the
foundation. Instead, the foundation is
treated as owning {ts proportionate
share of any interests in a business en-
terprise held by such company under
section 4843(d) (1),

(2) Gross income from passive sources.
Gross income from passive sources, for
purposes of this paragraph, includes the
items excluded by section 512(b) (1) (re-
lating to dividends, interest, and annui-
ties), 512(b) (2) relating to royalties),
512(b) (3) (relating to rent) and 512(b)
(5) (relating to gains or losses from the

disposition of certain property). Any in-
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come classified as passive under this
paragraph does not lose its character
merely because section $12(b) (4) or 514
(relating to unrelated debt-financed in-
come) applies to such income. In addi-
tion, income from passive sources
includes income from the sale of goods
(Including charges or costs passed on at
cost to purchasers of such goods or in-
come received in settlement of a dispute
concerning or in lieu of the exercise of
the right to sell such goods) if the seller
does not manufacture, produce, phys-
fcally receive or deliver, negotiate sales
of, or maintain inventories in such
goods. Thus, for example, where & cor-
poration purchases a product under a
contract with the manufacturer, resells
it under contract at a uniform markup
in price, and does not physically handle
the product, the income derived from
that markup meets the definition of
passive income for purposes of this par-
agraph. On the other hand, income from
individually negotiated sales, such as
those made by a broker, would not meet
such definition even if the broker did
not physically handle the goods.

(d) Application of section £943(c)
(6)—(1) Program related activities. If a
private foundation holds an interest
which is not an Interest in a business en-
terprise because of paragraph (b) of this
section (relating to program related ac-
tivities), and such interest later becomes
an interest in & business enterprise solely
by reason of failing to meet the require-
ments of such paragraph (b), such in-
terest will then be subject to section 4943
(¢) (8) (regardless of when it was origi-
nally acquired) and will be treated as
having been acquired other than by pur-
chase for purposes of section 4943(c) (6).

(2) Holding companies. [Reservedl

(e) Sole proprietorship. For purposes
of section 4943 and the regulations there-
under, the term “sole proprietorship"
means any business enterprise (as de-
fined in paragraphs (a), (b), and (¢c) of
this section—

(1) Which is actually and directly
owned by a private foundation,

(2) In which the foundation has a
100 percent equity interest, and

(8) Which is not held by a corpora-
tion, trust, or other business entity for
such foundation.

A foundation may be considered to own
a sole proprietorship even though the
foundation is itself a corporation or a
trust. However, & sole proprietorship
which is owned by a foundation shall
cease to be treated as a sole proprietor-
ship when the foundation no longer has
a 100-percent interest in the equity of
the business enterprise. Thus, if amd
when a foundation sells a 10-percent in-
terest In a sole proprictorship, such busi-
ness enterprise shall be treated as a part-
nership under section 4943 and the
regulations thereunder.

§ 53.4943-11 Effective date.

(a) In general. Section 48043 and §§ 53.-
4043-1 through 53.4943-11 shall take ef-
fect for taxable years beginning after
December 31, 1869, except as otherwise
provided by such sections.

(b) Special transitional rule. In the
case of any acquisition of excess holdings
prior to February 2, 1973, section 4943
(a) (1) shall not apply if correction oc-
curs (within the meaning of paragraph
(¢) of §53.4943-9) within a period end-
ing 90 days after July 5, 1977 extended
(prior to the expiration of the original
period) by any period which the Com-
missioner determines is reasonable and
necessary (within the meaning of para-
graph (b) of § 53.4943-8) to bring about
such correction.

[FR Doc.77-26856 Filed 9-14-77,8:45 am)

Title 33—Navigation and Navigable Waters

™ CHAPTER 1—COAST GUARD,

DEPARTMENT OF TRANSPORTATION
[CGD 76-139n)

PART 117—DRAWBRIDGE OPERATION
REGULATIONS

Dodge Island, Fla.
AGENCY: Coast Guard, DOT.
ACTION: Correction.

SUMMARY: In FR Doc. 77-16705 ap-
pearing at page 30178 of the June 13,
1977, issue of the FPenERAL REGISTER, the
heading of §117.446f is corrected by
adding the words, “"AIWW mile 1089.4,
Miami, Florida", after the words, “Dodge
Island bridges".

FOR FURTHER INFORMATION CON-
TACT:

Frank L. Teuton, Jr, Chief, Draw-
bridge Regulations Branch (G-WBR/
73), Room 7300, Nassif Building, 400
Seventh Street SW., Washington, D.C.
20590 (202-426-0942).
(Sec. 5, 28 Stat, 362, as amended, sec, 8(g)
(2), 80 Stat. 937; 33 USC. 499, 49 USC.
1656(g) (2); 40 CPR 1.46(c)(5))

Dated: September 1, 1977.

O. W. SiLER,
Admiral, U.S. Coast Guard,
Commandant.

| FR Doc.T7-26515 Piled 9-14-77,8:45 am]

Title 36—Parks, Forests, and Public
Property

CHAPTER I—NATIONAL PARK SERVICE,
DEPARTMENT OF THE INTERIOR

PART 17—CONVEYANCE OF FREEHOLD
AND HOLD INTERESTS ON
LANDS OF THE NATIONAL PARK
SYSTEM

AGENCY: National Park Service,
ACTION: Final rule.

SUMMARY: This is to establish regula-
tions governing the criteria for con-
veyance of freehold or leasehold interests
in lands within units of the National
Park System to private parties and the
procedures under which such convey-
ances would be made.

EFFECTIVE DATE: September 15, 1977.

FOR FURTHER INFORMATION CON-
TACT;

C. Allen Harpine (202-523-5252).

SUPPLEMENTARY INFORMATION:
On January 4, 1977 there was published
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in the FEpErAL REGISTER (42 FR 814-815)
a notice of proposed rulemaking setting
forth the proposed regulations. In-
terested parties were given the oppor-
tunity to submit written comments, sug-
gestions, or objections, on or before Feb-
ruary 3, 1977. This date was later ex-
tended to April 3, 1977.

As a result of comments received there
has been an addition in $3 17.3 and 17.8
to assure that no conveyance is made
without first complying with the require-
ments of Executive Order 11593, Section
2(by, and assuring that such land is
surveyed for National Register properties
and appropriate action taken,

Therefore, title 36 of the Code of Fed-
eral Regulations, Chapter I is amended
by adding a new Part 17 to read as set
forth below.

Wirriam J. WHALEN,
Director, National
Park Service.

SEPTEMBER 2, 1077,

See.
171
173
173
174
175
1786

Authority.
Definitions.
Lands subject to disposition.
Notice,
Bids,
Action at close of bldding.
177 Preference rights.
178 Conveyance.
AuTHORITY: Sec. 5(a), of the Act of July
15, 1068, B2 Stat. 354, 16 US.C. 4601-22(a).

§17.1  Authority.

Section 5(a) of the Act of July 15,
1968, 82 Stat. 354, 16 U.B.C. 4601-22(n),
authorizes the Secretary of the Interior,
under specified conditions, to convey a
leasehold or freehold interest on Fed-
erally owned real property acquired by
the Secretary from non-federal sources
within any unit of the National Park
System except national parks and those
national monuments of sclentific sig-
nificance, This legislation is referred to
8s “the act” in regulations in this part.

§ 17.2 Definitions.

As used in the regulations in this part:

(a) “Secretary” shall mean Secretary
of the Interior and his authorized rep-
resentatives,

(b) “Authorized officer” shall mean an
officer or employee of the National Park
Service designated to conduct the sale or
lease and delegated authority to execute
all necessary documents, including deeds
and leases.

(¢) The term "“unit” of the National
Park System means any area of land or
water administered by the Secretary of
the Interior through the National Park
Service for park, monument, historic,
parkway, recreational,. or other pur-
poses,

(d) The term “national park" means
any unit of the National Park System the
organic act of which declares it to be
& “national park.”

(@) The term “national monument of
sclentific significance” means a unit of
the National Park System designated as
& national monument by statute or proc-

lamation for the purpose of preserving
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landmarks, structures, or objects of scl-
entific interest.

(f) The term “person” includes but is
not necessarily limited to an individual,
partnership, corporation, or association.

(g) The term “freehold interest™
means an estate in real property of per-
manent or of indefinite duration.

(h) The term “Jeasehold interest”
means an estate In real property for a
fixed term of years or an estate from
month-to-month or from year-to-year.

(1) The term “fair market value"
means the appraised value as set forth
in an approved appraisal made for the
Secretary for the interest to be sold or

§ 17.3 Lands subject to disposition.

The Act is applicable to any Federally
owned real property acquired by the Sec-
retary fron non-federal sources within
any unit of the National Park System
other than national parks and those na-
tional monuments of scientific signific-
ance. No leasehold or freehold convey-
ance shall be made except as to lands
which the General Management Plan for
the particular unit of the National Park
System has designated as a Special Use
Zone for the uses that are permitted by
the freehold or leasehold conveyance. No
leasehold or freehold conveyance shall be
made unless the lands have been sur-
veyed for natural, historical, and cul-
tural values and a determination made
by the Secretary that such leasehold or
freehold conveyance will not be incon-
sistent with any natural, historical, or
cultural values found on the land.

§ 174 Notice.

(a) \When the Secretary has deter-
mined {n accordance with these reguja-
tions that a freehold or leasehold Inter-
est will be offered, he will have a notice
published in the Frperar REcister and,
siuhseauently, once weekly for five con-
secutive weeks in a newspaper of general
circulation in the vicinity of the prop-
erty. Publication of the notice shall be
completed not less than 30 nor more than
120 days of the date for bid opening.
The notice shall contain, at a minimum,
(1) a legal description of the land by
public lands subdivisions, metes-and-
bounds, or other suitable method, (2) a
statement of the interest to be con-
veyed, including restrictions to be placed
on the use of the property, (3) a state-
ment of the fair market value of the in-
terest as determined by the Secretary be-
low which the interest will not be con-
veyed, together with information as to
where the Government's appraisal may
be inspected, (4) Information as to any
preference rights of former owners to
acquire the interest upon matching the
highest bid, (§) an outline of bid proce-
dure and a designation of the time and
place for submitting bids, and (6) an
outline of conveyance procedures, re-
quirements, and time schedule.

(b) If the property has been in Fed-
eral ownership for less than two years,
the last owner or owners of record shall
be sent a notice by certified mail to their
present or last known address providing

46303

the information in the published notice
and advising them of their right under
section 5(a) of the act to acquire the in-
terest upon payment or agreement to
pay an amount equal to the highest bid
price.

§ 175 Bids,

Bids may be made by the principal or
his agent, either personally or by mail.
Bids will be considered only if received
at the place and prior to the hour fixed in
the notice. No particular form is specified
for bids. However, a bid must be in writ-
ing, clearly identify the bidder, be signed
by the bidder or his designated agent,
state the amount of the bid, and refer to
the notice. Bids conditioned in ways not
provided for by the notice will not be
considered. Bids must be accompanied
by certified checks, post office money or-
ders, bank drafts, or cashier's checks
made payable to the United States of
America for the amount of the bid in
case of a freehold interest or for the
amount of the first year’s rent in the case
of leaschold interest. This payment will
be refunded to unsuccessful bidders. A
separate nonrefundable payment of $100
to cover costs of publication and of proc-
essing of bids will also be included with
the bid. The bid and payments must be
enclosed in a sealed envelope upon which
the prospective bidder shall write (a)
bid on interest in land of the Natlional
Park System, and (b) the scheduled date
the bids are to be opened. In the event
two or more valid bids are recelved in the
same amount, the determination of
which is the highest will be by drawing.
Bids will be opened at the time and place
gpecified in the notice. Bidders, their
agents or representatives, and any other
persons may attend the bid opening. No
bid in an amount less than the fair mar-
ket value, as herein defined, shall be con-
sidered.

§ 17.6  Action at close of bidding.

The person who is declared by the au-
thorized officer to be the high bidder
shall be bound by his bid and the regu-
lations in this part to complete the pur-
chase in accordance therewith unless his
bid is rejected or he Is released therefrom
by the authorized officer. The declared
high bid on property for which a prefer-
ence right exists will be conditionally
accepted subject to the exercise of the
preference as described below,

§ 17.7 Preference rights,

On any property which has been in
Federal ownership less than two years,
the Secretary, In addition to the notice
specified in § 174, shall inform the last
owner or owners of record by certified
mail at their present or last known ad-
dress of the highest bid on the Interest
and advise them of their right to ac-
quire the interest for an amount equal
to the highest bid if within 30 days they
notify the Secretary of their desire to do
s0 and make payment or agree to make
payment of an amount equal to that
specified in § 17.5.

If within 30 days of mailing of such
notification, the former owner or own-
ers do not indicate a desire to acquire
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the interest and make payment or agree
to make payment for such interest in an
amount equal to the declared high bid,
or, if they do indicate such a desire but
fall to consummate the transaction with-
in the time period established for the
conveyance, then the bid of the declared
high bidder will be accepted. In the
event that a former owner who indicates
& desire to repurchase pursuant to this
procedure fails to consummate the
transaction within the established time
period the declared high bidder shall be
permitted, but not required, to consum-
mate the transaction. If the declared
high bidder does not choose to consum-
mate the transaction in this circum-
stance, the entire transaction will be
cancelled, and, if appropriate, a new
bidding procedure instituted.

§ 17.8 Conveyance.

Conveyance of a leasehold or freehold
Interest shall be by lease or deed, as ap-
propriate, at the highest bid price, but
not less than fair market value. All con-
veyance of leasehold or freehold inter-
ests shall contain such terms and con-
ditions as the Secretary deems necessary
to assure use of the property in a manner
consistent with the purpose for which
the area was authorized by Congress. The
conveyancing or leasing document shall
contain such provisions and restrictions
a5 may be determined by the Secretary
to be necessary to protect the natural,
historic, cultural or other values present
.on the lands. All conveyances shall be
without warranty,

[FR Doc.77-26775 Plied 9-14-77;8:45 am)|

Title 40—Protection of Environment

CHAPTER I—ENVIRONMENTAL
PROTECTION AGENCY

[FRL 790-4]

PART 60-—STANDARDS OF PERFORM-
ANCE FOR NEW STATIONARY SOURCES

Delegation of Authority to State of
Wyoming
AGENCY: Enyvironmental Protection
Agency.

ACTION: Final rule,

SUMMARY: This rule will change the
address to which reports and applica-
tions must be sent by owners and opera-
tors of new and modified sources in the
State of Wyoming. The address change
is the result of delegation of authority
1o the State of Wyoming for New Source
Performance Standards (40 CFR Part
80) .

ADDRESS: Any questions or comments
should be sent to Director, Enforcement
Division, Environmental Protection
Agency, 1860 Lincoln Street, Denver,
Colo. 80295,

POR FURTHER INFORMATION CON-
TACT:

Mr. Irwin L. Dickstein, 303-837-3868,

SUPPLEMENTARY IN'PORM;ATION:
The amendments below institute cer-
tain address changes for reports and
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applications required from operators of
new and modified sources. EPA has del-
egated to the State of Wyoming au-
thority to review new and modified
sources. The delegated authority in-
cludes the review under 40 CFR Part 60
for the standards of performance for
new stationary sources.

A notice announcing the delegation of
authority is published today in the Feo-
ERAL REcIsTEr (Notices Section). The
amendments now provide that all re-
ports, requests, applications, submittals,
and communications previously required
for the delegated reviews will now be sent
to the Alr Quality Division of the Wyo-
ming Department- of Environmental
Quality Instead of EPA's Region VIIL

The Regional Administrator finds good
cause for foregoing prior public notice
and for making this rulemaking effective
immediately in that it is an administra-
tive change and not one of substantive
content. No additional substantive bur-
dens are imposed on the parties affected.
The delegation which is reflected by this
administrative amendment was effective
on August 2, 1877, and it serves no pur-
pose to delay the technical change of
this addition of the State address to the
Code of Federal Regulations.

{Sec, 111, Clean Alr Act, as amended (42
US.C. 1857, 1857¢-5, 6, 7, 1857g).

Dated: August 25, 1977.

JouN A, GREEN,
Regional Administrator.

Part 60 of Chapter I, Title 40 of the
Code of Federal Regulations is amended
as follows:

1. In § 604 paragraph (b) is amended
by revising subparagraph (ZZ) to read
as follows:

§ 60.4  Address.

- - - . -

(b, A M

(ZZ) State of Wyoming, Alr Quality Di-
vision of the Department of Environmental
Quality, Hathaway Bullding, Cheyenne, Wyo.
82002,

» - .- . -

[FR Doo.77-26905 Plled 9-14-77:8:45 am)

SUBCHAPTER E—PESTICIDE PROGRAMS
|OPP-260023A; FRL 700-6]
PART 180—TOLERANCES AND EXEMP-
TIONS FROM TOLERANCES FOR PESTI-

CIDE CHEMICALS IN OR ON RAW AGRI-
CULTURAL COMMODITIES

Naled

AGENCY: Office of Pesticide Programs,
Environmental Protection Agency
(EPA).

ACTION: Final rule.

SUMMARY: This rule (1) corrects an
error in the naled regulation, (2) up-
dates the regulation, and (3) editorially
revises the format, The amendment was
proposed by the Agency. This rule will
provide the public with more sccurate
information In an easier to read style.

EFFECTIVE DATE: September 15, 1877.

FOR FURTHER INFORMATION, CON-
TACT:

Mr. Edward Gross, Federal Register
Section, Technical Services Division
(WH-569), Office of Pesticide Pro-
grams, EPA, 401 M Street SW., Wash-
ington, D.C, (202-755-4854).

SUPPLEMENTARY INFORMATION:
On July 8, 1977, the EPA published a
notice of proposed rulemaking in the
FepErAL REGISTER (42 FR 35172) propos-
ing that (1) section 180.215 be refor-
matted, (2) section 180.219 be amended
to delete all interim tolerances for naled
and (3) section 180.215 be amended to
update and clarify the tolerances and to
eliminate & contradiction in the toler-
ances, No comments or requests for re-
ferral to an advisory committee were re-
celved in response to this notice of pro-
posed rulemaking.

It has been concluded, therefore, that
the proposed amendments to 46 CFR
180.215 and 180.319 should be adopted
without change, and it has been deter-
mined that these regulations will protect
the public heailth,

Any person adversely affected by these
reguiations may, on or before October
17, 1977, file written objections with the
Hearing Clerk, EPA, Room 1019, East
Tower, 401 M St. SW., Washington D.C.
20460. Such objections should be sub-
mitted in quintuplicate and should spe-
cify both the provisions of the regula-
tions deemed to be objectionable and the
grounds for the objections. If a hearing
is requested, the objections must state
the issues for the hearing. A hearing will
be granted if the objections are sup-
ported by grounds legally sufficient to
Justify the relief sought.

Effective September 15, 1977, Part 180,
Subpart C, £#180.215 and 180319 are
amended as set forth below.

(Section 408(e) of the Federal Food, Drug,
and Cosmetie Aot (21 U.S.C. 346a(e)).)

Dated: September 8, 1977,

Eowin L. JOHNSON,
Deputy Assistant Administraior
Jor Pesticide Programs.

Section 180.215 is amended by revising
the entire section to read as follows:

§ 180.215 Naled; tolerances for residues.

Tolerances are established for residues
of the insecticide naled (1.2-dibromo-2,
2-dichloroethyl dimethy] phosphate) and
its conversion product 2.2-dichlorovinyl
dimethyl phosphate, expressed as naled,
resulting from the application of the
pesticide to growing crops or from
direct application<to livestock and poul-
try, in or on the following raw agri-
cultural commodities:

Parts per

Commodity: militon
Almonds (MUlls) -« e caanene 0.5
Almonds (Duts) ceeeeeencmcacaeae 0.6
Bens (Ary) e cveiccccaccancnme=s 0.5
Beans (succtlent) > .. . ... 0.8
Beeots, SURAY, TOOLS. e eemmeaaaa gg

Beets, sugar, OpS. ..o ccoeeeennee
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