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£ 1914.6 List of eligible communitics.

RULES AND REGULATIONS

Sute

Effective date of suthorization of sale of ficod  Hazard area Community
insurance for area identified

No,

-

A20670A
4207184
420671A
420075
LNTTBA
420604
42068614
420231 A
do.... 4206144
Lower Sntsn. townaip Ol .. oeereeeeei e rr s do.... AAI85A
Luzerne, borough of Pl e T QOCERPOK S S TN | R e n i PRI R TR SIS 5 PRIV Nov. 23, 1973 42618
Mahoning, lowruhlpot ............................. A TR RS B SO IR TR g‘em la,ll:;:'l 121INA
INBDUOOKE, I3 O, . . eeeeeesiasngsnnsessaneesess R R . Avg. 241073 200178
: . Dec. 14,1073
Ol Lycoming, township of. ..o ieiiinnainanaaia SN et SIS CS O e e I SIS Aug. 81,1973 206524
Aug. 13, 1970
Plue Oretk, toWnIhID Of . . e crn it e e a0 i i cansnsare s ebapererere ey e Apr, 1,197 4200832
Plymouth, borough of. .. do.. Mar, 30,1973 4206228
Potopaon.lovmhlpol‘ .................... ANRE
Rose V -lk‘oborouahol ................... 420431 C
Royalton, bototgh ol ... eemeeeeierseaanannnnnanad 420304A
Bayre, DOMOURh Of. cuuvcicierirovanessnsonnnncnasa 4201754
Spring, OWBIRIP Of. o e seirernrrsbanaanss do 4200007
L T R SR SRR S do. 420800A
Stroud, towmhlpol. ............................... 420003
e RS DOROUERD Dot vt s ganesosthsrsssetonseasas s S A S e s e R S T I, 420780
b O RSN Nort berland.. ... West Chiillisquaque, townshipof.....coievnvreeeaas s N S P Ve et st . May 10,1974 42103834
June 4,1976
- » » - . - -
Californin.. ... .. SRy (0 7 et e A Fullaston, city 0. oo overrensnssmsarasersnns July 5, 1077, suspension withdmawn. . ...oueeue ;u:]m 2%}:;: 0802104
uly
e By o vy e D Lymn Haven, clty of. ... coiiaainiiiscacsrnssnnnss N S D R e RS R NP A NS S 120000A
R e T TR s v CO e e Panama City Beach, efty ol oo enreeee e I o s b Lo ant b s b br cp e e PP ey 120013A
Missourt....oererirens Bt Louls. . ..eeeeinnnnns W A ———— " "YU MO i SN S = F 2008004
NOW YOIK, o ccoossesioe DO . oot anonampmmne CROIONS ST 08 caannars roxen i srpmighesses 300085 B
300230
S00075
B0004%
J0057A
South Carolina. .. ..... Hor‘?' Myrtlo Beath, lty 0. ... e eererreeeeenereeennenst 450100
T S T R T RN SRR Stephenville, d&yo ................................ do - P 480220
Wisconsin. ....cooeaeaia Eau Clare. c.ceerinnnnns Eat Clalre, ety of. oo oo eovvarreresrrssosssssasesses B e v i o e ST A e Bept. 0, 1974 B50128A
- . . - . &vl 2‘ 1970 .
................ Banta Cran. ... ..oooeoee PRORonia, 1oWn Of. e cuveiaiiinnsnessansaves JUIY I8, 1977, SINOROIOY e oncvnnciiicosenn.. APr. 81978 040062
North Dakota. ... «s Golden Vallwy.......... BRI e 5 rosrbe otanabssass sanndedssases Ydo ......................................... July 11,1975 380215
.................. Berar. ..ovoiviiaarinnies 100D VOllRY, cHF Of. .. cooemeierannnrncssnane Jumb, l%mmmu lm;l %; 12, 480042-A

{National Flood Insurance Act of 1968 (title XIII of the Housing and Urban Development Act of 1068); effective Jan. 28, 1069 (33 FR 17804,
Nov, 28, 1068), as mmended, (42 U.S.C. 4001-4128); and Secretary’'s delegation of authority to Federal Insurance Administrator, 34 FE
2680, Feb. 27, 1669) as amended 39 FR 2787, Jan. 24, 1974.)

Issued: August 5, 1977.

| Docket No. F1-3216]

PART 1914—COMMUNITIES ELIGIBLE
FOR THE SALE OF INSURANCE

Status of Participating Communities

AGENCY: Federal Insurance Adminis-
tration, HUD.

ACTION: Final rule,

SUMMARY: The purpose of this rule is
to list those communities where the sale
of flood insurance is authorized under
the National Flood Insurance Program.

Flood insurance policies for property
located in the communities listed can be
obtained from any licensed property in-
surance agent or broker serving the eli-
gible community, or from the National

| PR Doc.7T7-24065 Piled 8-22-77;8:45 am|

Flood Insurers Association
company for the State.

DATES: The date that appears in the
fourth column of the-table is the effec~
tive date of authorization for the sale of
flood insurance.

FOR FURTHER INFORMATION CON-~-
TACT:

Mr. Richard Krimm, Assistant Ad-
ministrator,

Office of Flood Insurance, 202-755-581
or Toll Free Line 800-424-8872,
Room 5270,

451 Seventh Street, SW.,

Washington, D.C. 20410,

SUPFLEMENTARY INFORMATION:

servicing

Parricia Rosents HARRIS,
Secretary.

The Flood Disaster Protection Act
of 1973 (Pub..L. 93-234) requires the
purchase of flood insurance as a condi-
tion of receiving any form of Federal or
federally related financial assistance for
acquisition or construction purposes in
a flood plain area having special hazards
within any community identified for al
least one year by the Secretary of Hous-
ing and Urban Development. The re-
quirement applies to all identified special
flood hazard areas within the United
States, and no such financial assistance
can legally be provided for acquisition
or construction except as authorized by
Section 202(b) of the Act, as amended.
unless the community has entered the

program. Accordingly, for communities
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listed under this part no such restriction
exists, although insurance, if required,
must be purchased.

The addresses of the National Flood
Insurers Association Servicing com-
panies, where flood insurance policies can
be gbtained, are published at § 1912.7
(24CFR Part 1912).

RULES AND REGULATIONS

The Federal Insurance Administrator
finds that delayed effective dates would
be contrary to the public interest, The
Administrator also finds that notice and
public procedure under 5 US.C. 553(b)
are impracticable and unnecessary.

Section 19146 of Part 1914 of Sub-
chapter B of Chapter X of Title 24 of

42317

the Code of Federal Regulations {s
amended by adding In alphabetical se-
quence new entries to the table. In each
entry, a complete chronology of effec~
tive dates appears for each listed com=-
munity. The entry reads as follows:

§ 1914.6  List of eligible communities.

State .County Location Effective date of authorization of sale of flood  Hazard area Community
insurance for ares Identified No.
. - - - . . -
« Champlin, ety of. e e e e ciecanan Alar. 30, 1973, emergoncy; July IS, 1977, regulsr.. Nov, 21073 2I0153A
- B VN, MY Ol e e Jan, 17, 1074, emnergenicy; July 18, 1977, regular. . Jan. 24,1975 280107A
- Bouth Orange, village of.. ..~ dan.7, 1972, emergeney; July 18, 1977, regulnr. . . Nov. 30, 1973 S4019IA
. - Earl, Pof.. i NI T A Apr. 18, 1073, emergency; July 18, 1977, gular.. May :l::g]_; 018
= une L 190
Do... cenese COMOTON.... e eensenn. Grove, township ol ..o oo risiins Mar. 4, 1974, emergency; July 18, 1977, regular. .. ;u;v. g:o;: 421188
uly 9,
DO it s Westmoreland............ Mount Pleasant, townshipol. . ......_.......__ Sept, 20, 1973, emergency; July 18, 1977, regular. I’O):x- zl;.l‘g;% 4208388
t. 2210
DO eereeee.s Huntingdon. ... Mount Unlon, borowghofeeeoe . oooeoneo . . Nov. 10,1972, amergeney; July 18, 1977, regular. .:ua. gw‘% 4204600
s ug. T
by SRR AT Twrmnt. ... ~ Bedlord, ety of e oo ... JaN.19, 1073, emergency; July 18, 1677, regulur. . Dec. 25,1973 4500854
- - - » - - »
Michigan......oonvenens (o)1 1.1, SRR Tekohsha, township of. 1200000
Ohio. Allen. U parated arens. ;0738
+ Eldred, township of... 421857
LT wee THOY, City Of. . o.ceess 450700
) ¢ RS SRS ¢ | | | SRR e I \ T T e eSS N AR dao 450865
.
220147A
421445
451013
FASMAT
481006
-
s | T R BRI oh ot e e oo v Sandusky, elty of. o ceeeer e irainana . July §, 1977, suspension withdawn. ... June 21,1974 0150A
July 30, 1078
Missisippl. ....oevenene Pontolo..ccaseincananns Unineorporated aress. . ... ovveeencenicasinns .« Nov, 20,1974 TN
I New,

(National Flood Insurance Act of 1968 (title XIII of the Housing and Urban Development Act of 1068): effective Jan. 28, 1960 (33 FR 17804,
Nov. 28, 1968), as amended, (42 U.S.C, 4001-4128); and Secretary's delegation of authority to Federal Insurance Administrator, 3¢ FR
2080, Feb. 27, 1060) as amended 39 FR 2787, Jan. 24, 1874.) »

Issued: August 5, 1077,

[Docket No. FI3217)

PART 1914—AREAS ELIGIBLE FOR THE
SALE OF INSURANCE

Suspension of Community Eligibility

AGENCY: Federal Insurance Adminis-
tration, HUD,

ACTION: Final rule,

SUMMARY: The purpose of this rule is
to list communities where the sale of
flood insurance as authorized under the
National Flood Insurance Program will
be suspended because of noncompliance
with the program regulations.

DATES: The last date that appears in
the fourth column is the effective date

of the suspension of the sale of fiood
mnsurance,

FOR FURTHER INFORMATION CON-
TACT:

Mr. Richard Krimm, Assistant Ad-
ministrator, Office of Flood Insurance,
202-755-5581 or Toll Free Line 800-
424-8872, Room 5270, 451 Seventh
Street SW., Washington, D.C. 20410.

| FR Doc,77-24066 Piled 8-22-77;8:45 am)

SUPPLEMENTARY INFORMATION:
The Flood Disaster Protection Act of
1873 (Pub. L. 93-234) requires the pur-
chase of flood insurance as a condition
of receiving any form of Federal or fed-
erally related financial assistance for
acquisition or construction purposes in
& flood plain area having special haz-
ards within any community identified by
the Secretary of Housing and Urban
Development.

The requirtment applies to all identi-
fied special flood hazard areas within
the United States, and no such financial
assistance can legally be provided for
acquisition or construction in these areas
unless the community has entered the
program and insurance is purchased. Ac~
cordingly, for communities listed under
this part such restriction exists as of
the effective date of suspension because
insurance, which is required, cannot be
purchased.

Section 1315 of the National Flood In-
surance Act of 1968, as amended (42
U.S.C. 4022) prohibits flood insurance
coverage &s authorized under the Na-

PATRICIA ROBERTS HARRIS,
Secretary.

tional Flood Insurance Program (42
U.S.C. 4001-4128) unless an appropriate
public body shall have adopted adequate
flood plain management measures with
effective enforcement measures, The
communities suspended in this notice no
longer meet that statutory requirement
for compliance with program regulations
(24 CFR Part 1909 et seq,). Accordingly,

the communities are suspended on the
effective date in the list below.

The Federal Insurance Administrator
finds that delayed effective dates would
be contrary to the public interest. The
Administrator also finds that notice and
public procedure under 5 US.C. 553(b)
are impracticable and unnecessary,

Bection 1914.6 of Part 1914 of Sub-
chapter B of Chapter X of Title 24 of
the Code of Federal Regulations is
amended by adding in alphabetical se-
quence new entries to the table. In each
entry, a complete chronology of effective
dates appears for each listed community.

The entry reads as follows:
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§1914.6  List of eligible communities.

RULES AND REGULATIONS

Eflective date of suthotization of sale of flood
insurance for ares

Hazard aren.  Community
identified

State County Location No.
. - . S . . -
ATiRONA. «.ccavvsvannnas R (L T — Kingman, eity ofe e ciiciacrinnannnes Feb. 4, rz emergency; Aug. 15, &.'7 regu- May 31,1934 O40000A
lar: A' v‘7r7' Oct. 151978
Connecticut . . ... . Hartford. ..o o eeeeenaen Bloomfield, towWn of. - coe e crecnniasnsan Fed. 18 Im EMETgency; Au 15, 1997, reg- Feb, 119704 O 22
ular Anx 15, 1977, suspended s
I e e e o P, DR e o S g ] Farmington, toWn of. ...cvveiveresrnansanssesn Nov. 26, 1971, W;.A; 15, 1977, regu-  Juns 28 1974 000020
s Aug. 15, 177, suspend
Florida, ... B TIIINA. S o vvansannas Bellatr Blufls, clty of. .. ooieneiiiiinncncnianan May 1, J938, emergoncy. Aug. 1, 1677, regular; . ... B an e 1200904
Aug. 15, 1977, suspended. June 11,1976
OO s vuicevorvsarede Dougherty....oveeeevses AT ST D s vs vo v eos ervr rideaaiunss v so Mar. 3, 1972, emergency: Aug. 15, 1077, regular; May 17,1974 1300754
Aug. 15, 1977, suspended, Feb. 13, 1¥/6
T NIRRT s [y e R Sse LA e Mexico, townablp of. .eevscvinnnniasiananany s .\'?.vr. IA7.) 7 m:m Ang. 15, 1977, Tegu-  Mar. 8, 1974 280065
vAug. 15, o Suspen
Massachusetts.......... Bristolec s esaasssesoran Dartmonth, Lown of. ..o iivvivnnninnaaiaaaann R‘:: 10 w;;. tlm;_n__flanry:A . 15, 1977, regu- Feb, 28,1975 250001
T AUR 15, suspen \
SO R R Borsttire...oooeeeeeienren WilliRmstown, TOWE OF, - veveeeceveeananasans Feb. 18, 1072, emergoncy;: Aug. 15, 1977, tegu~ Fob. & 1074 20046
lar: Aug, 15, 1977, suspen
T N OSR Monroe...... L L RN RS R SR RO A Deo. 29, 19072, omergency, Aug 15, 1977, regu- May 31974 01554
lar; Aug. 15, 2077, susponde:
Minnesota. . ..covvvenes DI o oonves avavavas Unineorpornted Bess. ... ...covvvescsnsmesans Jan. 28, 1972, emergency; An 15, l'.h.. regu- Aug. 15,1077 270084
Iz Aug. 35, 1977, suspend
- - - - - » . -
NewJersey . ....oveunn X it cnnaaanebon Bloomfield, town ol . .. oo ot inenanaan M.Ay 12, 'I:T;m Aug. 15,1977, rrculn' June 15,1973 340178
g suspended
RIS AR, MRS e e Maywood, borotigh of oo oo veeerannn a3 univégmmncy s AUR, 15,1077, regular; Aug. 15,1997 340060
ng. s
New York....oooanuian BRI o e e e mme Babylon, vIUago Of. e eeeveeecrnnacccscsnnes Jan, 19, 1993, etnorgeney | Auc 1, 1977, regular; Dec. 7,1973 3007014
Aug 1077, suspen June ll 1976
R v ks R e n kAR as Sylvania, eIty 0f . cuue e caianasa lv‘oh 18, 1672, emergency; July 5, 1077, mgular, Dec. 17, 1978 F00804A
Aug. 15, 1977 wuspended, Oct, 14. 1975
Peunsylvanid. . .covuvee ) [ RS R O Douglass, township ol .o rrrrrrrnnnans May 15, 1973, emargency; Aug. 15,1077, regular; Nov. 90,1073 421011
Aug. 15, 1977, suspen Oct, 11,1976
DO s < bv v AT o B0, ciiiiinin Earl, township oo e .. IR L A‘I 18,107 m:,'mmnq - July 18, 1977, regular; ,M-y !1: :ﬂ 4201324
" une
o i g Northamplon............. Hanover, township of.. ... oooeeeoennnn Jua“fo lg'ahammmy. Aug. 1, 1077, regular; Nov. 23, 1973 Qi
LN A, 4 CArDON . aereaennennnanss Jim THOTPe, BOFOURA O e eeeenneennnnnannns AT 7, }gh. wt'_inmwly d:,ua 15,1977, regular; Apr. 51074 420249
R » SUusSpen
£ Y R b & T e R Hommrwmo SO Dl o tenes Py opesins Pc}» 9, 1973, éémmcy Aug. 15, 1977, reguilar; June 13,1073 420048
ng.
e e Hounttogdon . .ovenerenas Mount Unfon, borough of..eeeneneereernenenene Nov. 10, 1072, emergency; July 18, 1977, requ-  Aug. 24,1973 F20450A
iar; ANg. 15, 1977, suspen GNJ Aug. 20,1976
D e s s snrnsih Behuylkill. < ccianeennns New Philadelphia, borough of. . ..coeunonanann May ‘85, 1073, wmergency: Aug. 15, 1977, regu- Jute 2%, 1974 42007
\nr; Aug. 15, 1977, mspend m 23,1970
Do... eere: DMNOIE 55 csosararss Parkside, borough of oo oo Dec. :o W71, pmergency :u}ys.wn regular . 30,1973 4204284
Aug, 15, 1977, ruspended.
TR Ay e e e o mn adipdmans L Undon, Wownghip of. oo veen e cvneinnincncns July9 lﬂw«?u:awy cAng. 15, 1977, regular; Jan. 16, 1974 420155
Wiseonstn. . ... ooonnnas Wanpem. .. .ooevnrinnnne Uninootpormted Sreas . «.covovieerarancnsnssnne Aug. 151977 560402

D«- l7 1971 emnmx-y Ang. 15, 1977, rogu-
lar; Aug l‘ 1077, suspended.

{National Plood Insurance Act of 1988 (title XIIT of the Housing and Urban Development Act of 1068); effective Jan.

Nov, 28, 1968), as amended, (42 US.C, 4001-4128); and Secretary's delegation of authority to Federal Insurance

28, 1060 (33 FR 17804,
Administrator, 34 FR

2680, Peb. 27, 1069) as amended 30 FR 2787, Jan. 24, 1974,)

Issued: August 3, 1977.

[PR Doc.T7-24067 Filed 8-22-77:8:45 am|)

PATRICIA ROBERTS HARRIS,
Secretary.

Title 26—internal Rmnue.
CHAPTER |—INTERNAL REVENUE SERV-
ICE, DEPARTMENT OF THE TREASURY

SUBCHAPTER A——INCOME TAX

[T.D. 7501)
PART 1—INCOME TAX: TAXABLE YEARS
BEGINNING AFTER DECEMBER 31, 1953
Minimum Vestlng Standards and Certain
Plans Covering Subsidiary Corporation
Employees ;
AGENCY: Internal Revenue Service,
Terasury.
ACTION: Final regulations.

SUMMARY: This document provides
final regulations relating to vesting
standards and certain plans cover-
ing subsidiary corporation employees.
Changes in the applicable tax law were
made by the Revenue Act of 1964, the
Tax Reform Act of 1969 and the Em-
ployee Retirement Income Security Act
of 1974. These regulations provide neces-
sary guidance to the public for compli-
ance with the law and affect employees
covered by qualified retirement plans,

FEDERAL REGISTER, VOL. 42, NO. 163—TUESDAY, AUGUST

DATE: The regulations have varying
effective dates. Most of the effective date
rules are dependent upon the time when
& retirement plan came into existence.
For plans in existence on January 1,
1974, the regulations under the Employee
Retirement Tncome Security Act of 1974
are effective for plan years beginning
after December 31, 1875. For plans not
in existence on January 1, 1974, the regu-
lations are effective for plan years be-
ginning after September 2, 1974,

FOR FURTHER INFORMATION CON-
TACT:
Richard J. Wickersham of the Legisla-
tion and Regulations Division, Office of
< the Chief Counsel, Internal Revenue
Service, 1111 Constitution Avenue NW,,
Washington, D.C. 20224 (Attention:
CC:LR:T) 202-566-3289).

SUPPLEMENTARY INFORMATION:
BACKGROUND
On March 6, 1975, the FepEraL Recis-
TER published proposed amendments to

the Income Tax Regulations (26 CFR
Part 1) under sections 406 and 407 of the

Internal Revenue Code of 1854, 40 FR
10476. The amendments were proposed
to conform the regulations to section 220
of the Revenue Act of 1964 (78 Stat. 58)
and section 515(¢) (2) and (3) of the
Tax Reform Act of 1869 (83 Stat, 645,
646). A public hearing was neither re-
quested nor held on these regulations.

On November 5, 1875, the FepEnAL Rec-
15TER published proposed amendments to
the Income Tax Regulations (26 CFR
Part 1) under section 411 of the Internal
Revenue Code of 1954, 40 FR 51445, The
amendments were pmposed to conform
the regulations to section 1012(a) of the
Employee Retirement Income Security
Act of 1974 (88 Stat. 901) (hereinafter
referred to as the “Act'") .

STATUTORY PROVISIONS

Sections 408 and 407 of the Code allow
qualified plans of domestic corporations
to cover citizens of the United States who
are employees of thelr foreign subsidiar-
ies or their domestic subsidiaries engnaed
in business outside the United States if
certain requirements are satisfled.

Sections 401(a) (19) and 411 of the

Code prescribe minimum vesting stand-
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ards which are qualification require-
ments for pension, stock bonus, or profit-
sharing plans (and their related trusts)
described in section 401¢a), 403(a),
405 of the Code. These new vesting stand-
ards Iimpose varlous requirements on
plans. Among the principal requirements
are the manner in which plans must pro-
vide vesting for employees in their plan
benefits and how these plan benefits must
be determined for employees.

Some regulations prescribed by the
Secretary of Labor are applicable for
purposes of applying the vesting rules of
section 411,

ErfrEcTIivE DATES

Section 1.411(a)-2, relating to the ef-
fective dates of section 411, has been
clarified by the addition of & new para-
graph (f) to provide that the new re-
quirements are not applicable to certain
separated employees.

DIFFERENT SCHEDULES

Section 1411(a)-3, relating to vesting
in employer-derived benefits, is revised
to make it clear that plans can satisfy,
under certain conditions, different statu-
tory vesting schedules for different em-
ployee groups. '

FORFEITURES

Section 1.411(a)-4 provides rules re-
lating to permissible forfeitures, suspen-
sions, ete. of vested rights.

The rules have been changed to make
it clear that a multiemployer plan does
not violate the vesting rules by disre-
carding acerued benefits to the extent
that section 414(1) of the Code permits a
forfeiture.

In the case of a plan integrated with
Social Security, plan benefits may de-
crease prior to an emplovee’s retire-
ment or separation because of increasing
Social Security benefits. The rules have
been changed to make it clear that this
is not & prohibited forfeiture.

Paragraph (b) (1) provides a general
rule for an exception to the nonforfeit-
ability requirements by reason of the
death of an employee. This rule has been
revised to provide that benefits derived
from employee contributions are not
treated as being forfeitable solely be-
cause payments recelved under an an-
nuity option are less than such benefits

SERVICE FOR VESTING

Section 1.411 (a)-5, relating to service
which counts toward the vesting per-
centage, has been expanded to clarify
what serviee can be disregarded under
break in service rules in effect prior to
e effective date of the Act.

DEPINITIONS AND SPECIAL RULES

Section 1.411 (a)-7, relating to defini-
tions and special rules, has been modified
n several respects.

The definition of “accrued benefit" in
paragraph (a) (1) has been modified to
provide that the term does not include
ancillary benefits not directly related to
retirement, benefits. Ancillary benefits
would include, for example, payment of
medical expenses (or insurance premi-

RULES AND REGULATIONS

ums for such expenses) and life insur-
ance benefits payable as a lump sum.

The definition of “normal retirement
benefit” in paragraph (¢) has been re-
vised to make it clear that a plan’s com-
putation of its early retirement benefit
can take into account the effect of in-
tegration with social security or simflar
laws occurring subsequent to early re-
tirement age.

Paragraph (d), relating to certain dis-
tributions and cash-out rules, has been
modified to consolidate in one paragraph
the rules on cash-outs from a deflned
contribution plan. In the proposed regu-
lations these rules were scattered among
several sections of the regulations,

CHANGES IN VESTING SCHEDULES

Section 1.411(a) -8, relating to changes
in vesting schedules, has been revised to
make it clear that a plan does not have
to provide for an election of a former
vesting schedule where an employee can-
not be disadvantaged by a plan amend-
ment. Guidance has also been given as to
what Is meant by “a change in the vest-
ing schedule.”

ACCRUED BENEFITS

Section 1411 (b)-1, relating to ac-
crued benefit requirements, has been
modified to make it clear that a plan
can compute accrued benefits under
more than one formula provided that the
aggregate benefits satisfy one of three
statutory methods. Furthermore, the
final regulations provide that a plan is
not preciuded from satisfying these re-
quirements by separately testing accrued
benefits for different employee classi-
fications.

Paragraph (e) (pertaining to separate
accounting) has been revised to provide
clarification as to the accounting rules
which are required of defined contribu-
tion plans.

Paragraph (f), relating to the deter-
mination of a year of participation, has
been revised to provide that these rules
are inapplicable to a defined contribu-
tion plan.

ALLOCATIONS

Section 1.411 (¢)-1, relating to allo-
cating benefits between employer and
employee contribtutions, has beéen modi-
fied to provide that actuarial adjust-
ments, to benefits are not required be-
cause of suspension of benefits de-
scribed in section 203(a) (3) (B) of the
Act and section 411(a)(3)(B) of the
Code.

TERMINATIONS

Section 1411 (d)-2, relating to re-
quired vesting on plan terminations, ete.,
has been revised to clarify the interre-
Iationship between certain Code re-
quirements and certain title IV provi-
sions of the Act.

Paragraph (e) has been clarified to
provide that the rule pertaining to vest-
ing upon early plan termination under
Code section 411 (d) (2) and (3), pres-
ent under pre-Act law, takes precedence
over other rules, including those in sec-
tion 4044 of the Act. This provision in-
dicates that the Interal Revenue Service
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can require forfeitures to preclude pro-
hibited discrimination when there is an
early plan termination.

SPeECIAL RULES

Bection 1.411 (d)-3, relating to other
special rules, has been revised, First, the
class year plan rules of paragraph (a)
have been clarified to provide that cer-
tain distribution rules, in §1.411 (a)-7T
(d) of the final regulations, are appli-
cable to these plans and are to be applied
in a special manner. Second, the pro-
hibition against accrued benefit de-
creases rules of paragraph (b) have
been revised to identify more specifi-
cally the types of amendments which are
proseribed,

WITHDRAWAL AND DELETION OF SECTIONS
MERELY REPRODUCING STATUTORY MaA-
TERJAL

As part of the effort to reduce the bulk
of the Code of Federal Regulations, those
sections of the proposed regulations
which merely reproduced various provi-
sions of the Internal Revenue Code are
withdrawn.

For the same reason several such sec-
tions are deleted from the Code of Fed-
eral Regulations by this document.,

DRAPTING INFORMATION

The principal author of these regula-
tions was Richard J. Wickersham of the
Legislation and Regulations Division of
the Office of Chief Counsel, Internal
Revenue Service. However, personnel
from other offices of the Internal Reve-
nue Service and Treasury Department
participated in developing the regula-
uoxl: both on matters of substatice and
style.

ADOPTION OF AMENDMENTS TO THE
REGULATIONS

Accordingly—1, The following sections
of the proposed regulations are with-
drawn:

(a) Section 1406, as set forth in the
appendix to the March 6, 1975, notice of
proposed rulemaking and as modified
in paragraph 5 of the appendix to the
November 5, 1975, notice of proposed
rulemaking.

(b) Section 1407, as set forth in the
eppendix to the March 6, 1975, notice of
proposed rulemaking and as modified in
paragraph 7 of the appendix to the No-
vember 5, 1975, notice of proposed rule-

(c) Sections 1411 (a), 1.411 (b), 1.411
(€), 1411 (d), and 1411 (e), all as set
forth in paragraph 9 of the appendix to
the November 5, 1975, notice of proposed
rulemaking.

(d) Section 1.413, as set forth in para~
graph 10 of the appendix to the Novem-
ber 5, 1975, notice of proposed rulemak-
ing.

2. The amendments to 26 CFR Part 1
as proposed are hereby adopted, subject
to the changes indicated below.

PARAGRAFH 1. Sections 1.401, 1.401(a)
and 1401(b) are deleted,

Par. 2. Section 1401(a)-19 as set
forth in paragraph 2 of the appendix to
the November 5, 1976, notlce of proposed
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rule making is amended by adding &
new sentence at the end of paragraph
(b)(2), by revising paragraph (b)(3)
and by adding a paragraph (c) to read
as set forth below.

Pai. 3. Sections 1.404(s), 1404(b),
1.404(c), 1404(d) and 1404(e) are
deleted.

Pag. 4. Section 1.404(a)-8 as set forth
in paragraph 4 of the appendix to the
November 5, 1975, notice of proposed
rule making is changed by revising sub-
paragraphs (2) and (3) (i) (B) of para-
graph (a) to read as set forth below.

Par. 5. Section 1.406-1 as set forth in
the appendix to the March 6, 1975, notice
of proposed rule making is changed by
revising phs (b) (2), (c)(1) and
@), (d) and (e)(2) to read as set
forth below.

PAr. 6. Section 1.407-1, as set forth in
the appendix to the March 6, 1875, notice
of proposed rule making is changed by
revising paragraphs (b) (2), (¢) (1) and
(2) @), (d) and (e)(2) to read as set
forth below.

Pan. 7. Bection 1.411(a)-1, as set forth
in paragraph 9 of the appendix to the
November 5, 1875, notice of proposed
rule making is changed by adding a new
paragraph (d) at the end thereof to
read as set forth below.

Par. 8. Section 1.411(a)-2, as set forth
in paragraph 9 of the appendix to the
November 5, 1975, notice of proposed
rule making, {5 changed by adding & new
paragraph (f) at the end thereof to read
as set forth below.

Par. 9. Section 1.411(a) -3, as set forth
in paragraph 9 of the appendix to the
November 5, 1975, notice of proposed
rule making, is changed by revising sub-
paragraph (2) of paragraph (a) to read
as set forth below.

Par. 10. Section 1.411(a) -4, as set forth
in paragraph 9 of the appendix to the
November 5, 1975, notice of proposed
rule making, is changed by revising par-
agraph (a), by revising subparagraphs
(1) and (4) of paragraph (b), by deleting
subparagraphs (5) and (6) of paragraph
(b), and by adding new paragraphs (b)
(5) and (6). These revised and added
provisions are set forth below.

Pag. 11, SBection 1.411(a)-5, as set forth
in paragraph # of the appendix to the
November 5, 1975, notice of proposed
rule making is amended by revising par-
agraph (b) (1) (1il) and (2), the second
sentence in subdivision (i) and subdi-
visions (i) and «(dy) (B) and (C) of
paragraph (b)(3), paragraph (b)(6),
and paragraph (¢) to read as set forth
below.

Par. 12. Section 1411(a)-8, as set
forth in paragraph 9 of the appendix to
the November 5, 1875, notice of pro-
posed rulemaking is changed by striking
out “—(A) General rule” and deleting
subdivisions (B) and (C) in paragraph
(e) (1) (i), by adding a new sentence fol-

the first sentence in paragraph
(¢) (1) (iiD), and by adding a new sen-
tence following the first sentence in par-
agraph (c) (2). The added provisions are
set forth below.

Par. 13. Section 1.411(a)-7, as set forth
in paragraph 9 of the appendix to the
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November 5§, 1975, notice of proposed
rulemaking, is changed by adding two
new sentences immediately after subdi-
vision (i) of paragraph (a) (1), by add-
ing two new sentences immediately after
subdivision (i) (B) of paragraph (b) (1),
by adding & new subdivision 3iD) to
paragraph (c) (2), by revising subpara-
graphs (3), (4) and (5) of paragraph
@),
These amended and added provisions are
set forth below.

Pan, 14. Section 1.411(a) -8, as set forth
in paragraph 9 of the appendix to the
November 5, 1975, notice of proposed
rulemaking, is changed by revising so
much of paragraph (a) as follows sub-
paragraph (2), by revising subpara-
graphs (1) and (3) and adding & new
subparagraph (6) to paragraph (b), and
by adding a new paragraph (c). These
re\lnsed and added provisions are set forth
below. aih

PaR. 15. Section 1.411(a)-9, as set forth
in paragraph 9 of the appendix to the
November 5, 1975, notice of proposed
rulemaking, is changed by adding a sec-
ond sentence to paragraph (b) to read as
get forth below.

Par. 16. Section 1.411(b)-1, as set
forth in paragraph 9 of the appendix to
the November 5, 1975, notice of proposed
rule making is changed by revising para-
graphs (a) (1), (d)(3), (e) (1) and (2)
and (f) (1) to read as set forth below,

Par. 17. Section 1.411(c)-1, as set
forth in paragraph 9 of the appendix to
the November 5, 1975, notice of proposed
rule making, is changed by revising the
last sentence of subparagraph (2) of
paragraph (b), by adding a new sen-
tence at the end of subparagraph (4) of
paragraph (¢), by revising so much of
paragraph (d) as precedes subpara-
graph (1), by revising paragraph (e) (2),
and by adding a new paragraph ().
These revised and added provisions read
as set forth below.

Par. 18. Section 1411(d)-2, as set
forth in paragraph 9 of the appendix to
the November 5, 1975, notice of proposed
rule making, {s changed by adding a
new sentence at the end of paragraph
@) (2, by revising paragraphs
(@) (2)({1) and (b), by adding a new
sentence at the end of paragraph (¢) (2),
and by revising paragraph (e). These
revised and added provisions read as set
forth below:

Par. 19, Section 1.411(d)-3, as set
forth in paragraph 8 of the appendix to
the November 5, 1975, notice of proposed
ﬁemkmg.tsrevlsedassetrormbe-

Par. 20. Section 1.413-1, as set forth
in paragraph 10 of the appendix to the
November 5, 1975, of the notice of pro-
posed rule making, is revised by striking
out “§210 of" in the last sentence of
paragraph (e), as set forth below.

Par. 21, Section 1.413-2, as set forth
in paragraph 10 of the appendix to the
November 5, 1975, notice of proposed rule
making, is revised by striking out “§ 210
of” in the last sentence of paragraph
(d), as set forth below.

Par. 22. Section 1.801 is deleted.

Par. 23. Section 1.805 is deleted.

(Secs. 411, 7803, Internal Revenue Code of
1654 (B8 Stat. 001, 68A Stat, 917; 26 US.C.
411 and 7805) )
JeroMe KURYZ,
Commisstoner of
Internal Revenue,
Approved:

Lavnexce N. WOODWORTH,
Assistant Secretary
of the Treasury.

§§ 1.401 (a) and 1.401(b) [Deleted]

1. Sections 1.401, 1.401¢a) and 1.401
(b) are deleted.

2. The following new section is added
immediately before § 1.401-1:

§ 1.401-0 Scope and definitions.

(a) In general, Sections 1.401 through
1.401-14 (inclusive) reflect the provisions
of section 401 prior to amendment by
the Employee Retirement Income Secu-
rity Act of 1974. The sections following
£ 1.401-14 and preceding §1.402(a)
(hereafter referred to in this section as
the “Post-ERISA Regulations') reflect
the provisions of section 401 after
amendment by such Act.

(b) Definitions. For purposes of the
Post-ERISA regulations—

1) Qualified plan. The term “qualified
plan” means a plan which satisfies the
requirements of section 401(a).

(2) Qualified trust. The term “quali-
fled trust” means a trust which satisfies
the requirements of section 401(a).

3. The following new section is added
immediately after § 1.401(a) -19:

§ 1.401(a)=19 Nonforfeitability in case
of certain withdrawals,

(a) Application of section. Section 401
(a) (19) and this section apply to a plan
to which section 411(a) applies. (See sec-
tion 411(e) and § 1.411(a)-2 for applica-
bility of section 411).

(b) Prohibited forfeitures—(1) Gen-
eral rule. A plan to which this section
applies is not a qualified plan (and a
trust forming a part of such plan Is not
a qualified trust) if, under such plan, any
part of a participant's accrued benefit
derived from employer contributions is
forfeitable solely because a benefit de-
rived from the participant's contribu-
tions under the plan is voluntarily
withdrawn by him after he has become
a 50 percent vested participant.

(2) 50 percent vested participant. For
purposes of subparagraph (1) of this
paragraph, & participant is & 50 percent
vested participant when he has a non-
forfeitable right (within the meaning of
section 411 and the regulations there-
under) to at least 50 percent of his ac-
crued benefit derived from employer
contributions, Whether or not a partici-
pant is 50 percent vested shall be deter-
mined by the ratio of the participant’s
total nonforfeitable employer-derived aZ-
crued benefit under the plan to his total
employer-derived accrued benefit under
the plan,

(3) Certain forfeitures. Paragraph (b)
(1) of this section does not apply in the
case of a forfeiture permitted by section
411(a) (D) (i and § 1.411(a)-7(d)
(3) (relating to forfeitures of certain
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beflxglu accrued before September 2,
1974) .,

(c) Supersession, Section 11.401(a)-
(19) of the Temporary Income Tax Reg-
ulations under the Employee Retirement
Income Security Act of 1974 is superseded
by this section.

§§ 1.404(a), 1.404(b), 1.404(c), 1.404
(d) and 1.404(e) [Deleted]

4. Sections 1.404(a), 1.404(b), 1.404(c),
1.404(d) and 1.404(e) are deleted.

5. Section 1.404(a)-8 is amended to
read as follows:

§ 1.404(a)~8 Coniributions of employer
under an employees’ annuity plan
which meets the requirements of sec-
which meets the requirements of sec-
tion 401(a); application of section
404 (n) (2).

(a) If contributions are paid by an em-
ployer under an annuity plan for em-
ployees and the general conditions and
limitations applicable to deductions for
such contributions are satisfied (see
§ 1.404(a)-1), the contributions are de-
ductible under section 404(a) (2) if the
further conditions provided therein are
satisfied. For the meaning of “annuity
plan” as used here, see § 1.404(a)-3. In
order that contributions by the employer
may be deducted under section 404(a)
(2), alkof the following conditions must
be satisfied:

(1) The contributions must be paid
toward the purchase of retirement an-
nuities (or for disability, severance, in-
surance, survivorship benefits incidental
and directly related to such annuities, or
medical benefits described in section 401
(th) as defined in paragraph (a) of
§ 1.404(h)~1) under an annuity plan for
the exrlusive benefit of the employer's
employees or their beneficlaries.

(2) The contributions must be paid in
4 taxable year of the employer which
ends with or within a year of the plan
for which it meets the applicable require-
ments set forth in section 401(a) (3),
4), (5), (8), (T, (8), (11), (12), (13),
14), (15), (16), and (19), In the case of
& plan which covers a self-employed in-
dividual, the contributions must be paid
in a taxable year of the employer which
ends with or within a year of the plan for
which it also meefs the requirements of
seclion 401(r) (89), (10), (17), and (18)
and of section 401(d) (other than para-
graph (1)). In the case of a plan which
covers a shareholder-employee within
the meaning of section 1379(d), the con-

ributions must be paid in a taxable year
of the employer which ends with or with-
in a year of the plan for which it also

meets the requirements of section 401(a)

(17) and (18). See section 401(a) and

\he regulations thereunder for the re-

Quirements and the applicable effective

dates of the respective paragraphs set

forth in section 401(a). Any contribu-

tions of an employer which are paid in a

taxable year of the employer ending with

or within a year of the plan for which it
meets the applicable requirements of sec-
lon 401 may be carried over and de-
ducted in g succeeding taxable year of
the employer in accordance with section
404(a) (1) (D), whether or not such suc-
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ceeding taxable year ends with or within
a taxable year of the plan for which it
meets the requirements set out in section
401 (a) and (d). See section 401(b) and
the regulations thereunder for special
rules allowing certain plan amendments
to be given retroactive effect. See section
404(a) (6) for a spectal rule for deter-
mining the time when a contribution
is deemed to have been made.

(3) There must be a definite written
arrangement between the employer and
the insurer that refunds of premiums, if
any, shall be applied within the taxable
year of the employer in which received or
within the next succeeding taxable year
toward the purchase of retirement an-
nuities (or for disability, severance, in-
surance, survivorship benefits incidental
and directly related to such annuities, or
medical benefits described in section 401
(h) as defined in paragraph (a) of § 1.401
(h)-1) under the plan. For the purpose
of this condition, “refunds of premfums”
means payments by the insurer on ac-
count of credits such as dividends, ex-
perience rating credits, or surrender or
cancellation credits. The arrangement
may be in the form of contract provisions
or written directions of the employer or
partly in one form and partly in another,
This condition will be considered satis«
fied where—

(1) All credits are applied regularly,
as they are determined, toward the pre-
miums next due under the contracts be-
fore any further employer contributions
are so applied, and

(i) Under the arrangement,

(A) No refund of premiums may be
made during continuance of the plan un-
less applied as aforesaid, and

*“(B) If refunds of premiums may be
made after discontinuance or termina-
t'on, whichever is applicable, of the plan
on account of surrenders or cancella-
tions before all retirement annuities
provided under the plan with respect to
service before its discontinuance or ter-
mination have been purchased, such re-
funds will be applied in the taxable year
of the employer in which received, or in
the next succeeding taxable year, to pur-
chase retirement annuities for employees
by a procedure which does not contra-
veéne the conditions of section 401¢a) (4).
If the plan also includes medical bene-
fits described in section 401(h) as defined
in paragraph (a) of §1.401(h)-1, any
refund of premiums attributable to such
benefits must, in accordance with these
rules, be applied toward the purchase of
medical benefits described in section
401(h).

(4) Any amounts described in subpara-~
graph (3) of this paragraph which are
attributable to contributions on behalf
of a self-employed individual must be ap-
plied toward the purchase of retirement
benefits. Amounts which are so applied
are not contributions and thus are not
taken into consideration in deter-
mining—

(1) The amount deductible with re-
spect to contributions on his behalf, nor

(ii) In the case of an owner-employee,
the maximum amount of contributions

that may be made on his behalf,
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(b) Where the above conditions are
satisfled, the amounts deductible under
section 404(a)(2) are governed by the
limitations provided in section 404(a) (1),
See §§ 1.404(a)~3 to 1.404(a) -7, inclusive.

6. Section 1.406-1 is added to read as
follows:

§ 1.406-1 Treatment of certain em-
ployees of foreign subsidiaries as
employees of the domestic corpora-
tion.

(a) Scope—(1) General rule, For pur-
poses of applying the rules in part 1 of
subchapter D of chapter 1 of subtitle A
of the Code and the regulations there-.
under with respect to & pension, profit-
sharing, or stock bonus plan described
in section 401(a), an annuity plan de-
scribed in section 403(a), or a bond pur-
chase plan described in section 405(a), of
a domestlic corporation, an individual
who is a citizen of the United States and
who is an employee of a forelgn subsidi-
ary (as defined in section 3121(1 (8) and
the regulations thereunder) of such do-
mestic corporation shall be treated as
an employee of such domestic corpora-
tlon if the requirements of paragraph
(b) of this section are satisfied.

(2) Cross references. For rules relat-
ing to nondiscrimination requirements
and the determination of compensation,
see paragraph (¢) of this section. For
rules under which termination of the
status of an Individual as an employee of
the domestic corporation in certain in-
stances will not be considered as separa-
tion from service for certain purposes,
see paragraph (d) of this section. For
rules regarding deductibility of contribu-
tions, see paragraph (e) of this section.
For rules regarding treatment of such
individual as an employee of the domes-
tic corporation under related provisions,
see paragraph (f) of this section.

(b) Application of this section—(1)
Requirements. This section shall apply
and the employee of the foreign subsidi-
ary shall be treated as an employee of
domestic corporation for the purposes
set forth in paragraph (a)(1) of this
section only if each of the following re-
quirements is satisfied:

(1) The domestic corporation must
have entered into an agreement under
section 3121(1) to provide social security
coverage which applies to the foreign
subsidiary of which such individual is an
employee and which has not been ter-
minated under section 3121(1)(3) or (4).

(1) The plan, referred to in paragraph
(a) (1) of this section, must expressly
provide for contributions or benefits for
individuals who are citizens of the United
States and who are employees of one or
more of {ts forelgn subsidiaries to which
an agreement entered into by such do-
mestic corporation under section 3121(1)
applies. The plan must apply to all of the
foreign subsidiaries to which such agree-
ment applies.

(ii1) Contributions under a funded
plan of deferred compensation (whether
or not & plan described in section 401(a),
403(a), or 405(a)) must not be provided
by any other person with respect to the
remuneration paid to such individual by
the foreign subsidiary.
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(2) Supplementary rules. Subpara-
graph (1) (1) of this paragraph does not
modify the requirements for qualifica~
tion of a plan described in section 401(a),
403(a), or 405(a) and the regulations
thereunder. It is not necessary that the
plan provide benefits or contributions
for all United States citizens who are
employees of such forelgn subsidiaries,
If the plan is amended to cover individ-
uals who are employees by reason of
paragraph (a)(1) of this section, the
plan will not qualify unless it meets the
coverage requirements of section 410(b)
(1) (section 401(a) (3), as in effect on
September 1, 1974, for plan years to
which section 410 does not apply; see
§ 1.410(a)-2 for the effective dates of sec-
tion 410) and the nondiscrimination re-
quirements of section 401(a)(4). In ad-
dition, the administrative rules contained
in § 1.401(a)-3(e) (relating to the deter-
mination of the contributions or benefits
provided by the employer under the So-
cial Security Act) will also apply for
purposes of determining whether the
plan meets the regquirements of se:tion
401. For purposes of subparagraph (1)
(ii1) of this paragraph, contributions will
not be considered a&s provided under a
funded plan merely because the foreign
subsidiary is required under the laws of
the foreign jurisdiction to pay soclal in-
surance taxes or to make similar pay-
ments with respect to the wages paid to
the employee.

(¢) Special rules—(1) Nondiscrimina-
tion requirements. For purposes of apply-
Ing sections 401(a) (4) and 410(b) (1) (B)
(section 401(a)(3)(B), as in effect on
September 1, 1874, for plan years to
which section 410 does not apply) and
the regulations thereunder (relating to
nondiscrimination concerning benefits
and contributions and coverage of em-
ployees) with respect to an employee of
the foreign subsidiary who is treated as
an employee of the domestic corporation
under paragraph (a) (1) of this sectlon—

1) If the employee is an officer, share-
holder, or (with respect to plan years to
which section 410 does not apply) person
whose principal duties consist in super-
vising the work of other employees of the
forelgn subsidiary of the domestic cor-
poration, he shall be treated as having
such capacity with respect to the domes-
tic corporation; and

(11) The determination as to whether
the employee is a highly compensated
employee shall be made by comparing his
total compensation (determined under
subparagraph (2) of this paragraph)
with the compensation of all the em-
ployees of the domestic corporation (in-
cluding Individuals treated as employees
of the domestic corporation pursuant to
section 406 and this section).

(2) Determination of compensation,
For purposes of applying section 401(a)
(5) and the regulations thereunder, re-
lating to classifications that will not be
considered discriminatory, with respect
to an employee of the forelgn subsidiary
who is treated as an employee of the
domestic corporation under paragraph
(@) (1) of this section—
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(1) The total compensation of the em-
ployee shall be the remuneration of the
employee from the foreign subsidiary (in-
cluding any allowances that are paid to
the employee be-ause of his employment
in a foreign country) which would con-
stitute his total compensation if his serv-
ices had been performed for the domes-
tic corporation; ]

(i) The basic or regular rate of com-
pensation of the employee shall be deter-
mined for the employee in the same
manner as it is determined under section
401 for other employees of the domestic
corporation; and

(iil) The amount paid by the domestic
corporation which is equivalent to the
tax imposed with respect to the employee
by section 3101 (relating to the tax on
employees under the Federal Insurance
Contributions Act) shall be treated as
having been paid by the employee and
shall be included in his compensation.

(d) Termination of status as deemed
employee not to be treated as separation
from service for purposes of capital gain
provisions and limitation of tax. For pur-
poses of applying the rules, relating to
the treatment of certain distributions
which are made after an employee's sep-
aration from service, set forth in section
72(n) as in effect on September 1, 1974
(with respect to taxable years ending af-
ter December 31, 1969, and to which sec-
tion 402(e) does not apply), and in sec~
tions 402 (a)(2) and (e) and 403(a) (2)
(with respect to distributions or pay-
ments made after December 31, 1873, and
in taxable years beginning after De em-
ber 31, 1873) with respect to an employee
of a foreign subsidiary who is treated as
an employee of a domestic corporation
under paragraph (a) (1) of this section,
the employee shall not be considered as
separated from the service of the domes-
tic corporation solely by reason of the
occurrence of any one or more of the fol-
lowing events:

(1) The termination, under the pro-
visions of section 3121(1), of the agree-
ment entered into by the domestic corpo-
ration under that section which covers
the employment of the employee;

(2) The employee’s becoming an em-
ployee of another foreign subsidiary of
the domestic corporation with respectto
which such agreement does not apply,

(3) The employee's ceasing to be an
employee of the forelgn subsidiary by
reason of which employment he was
treated as an employee of such domestic
corporation, if he becomes an employee
of another corporation controlied by such
domestic corporation; or

(4) The termination of the provision
of the plan described in paragraph (b)
(1) (i) of this section, for coverage of
United States citizens who are employees
of forelgn subsidiaries covered by an
agreement under section 3121(1),

For purposes of subparagraph (3) of this
paragraph, & corporation is considered
to be controlled by a domestic corpora-

tion If such domestic corporation owns
directly or indirectly more than 50 per-
cent of the voting stock of the corpora-
tion. -

(e) Deductibility of contributions—
(1) In general. For purposes of applying
sections 404 and 405(c) with respect to
the deduction for contributions made to
or under a pension, profit-sharing, or
stock bonus plan described in section 401
(a), an annuity plan described in section
403(a), or a bond purchase plan de-
scribed in section 405(a), by & domestic
corporation, or by another corporation
which is entitled to deduct its contribu-
tions under section 404(a) (3) (B), on be-
half of an employee of & foreign subsid-
jary treated as an employee of the
domestic corporation under paragraph
(&) (1) of this section—

(1) Except as provided in subdivision
(ii) of this subparagraph, no deduction
shall be allowed to such domestic cor-
poration or to any other corporation
which would otherwise be entitled to
deduct its contributions on behalf of such
employee under one of such sections;

(i) There shall be allowed as a de-
duction from the gross income of the
forelgn subsidiary which is effectively
connected with the conduct of a trade
or business within the United States
(within the meaning of section 882 and
the regulations thereunder) an amount
which is allocable and apportionable to
such gross income under the rules of
§ 1.861-8 and which in no event may ex-
ceed the amount which (but for subdivi-
sion (1) of this subparagraph) would be
deductible under section 404 or section
405(c) by the domestic corporation if the
individual were an employee of the do-
mestic corporation and if his compen-
sation were paid by the domestic corpo-
ration; and

(ii1) Any reference to compensation
shall be considered to be a reference to
the total compensation of such individ-
ual (determined by applying paragraph
(¢) (2) of this section).

(2) Year of deduction. Any amount
deductible by the foreign subsidiary un-
der section 406(d) and this paragraph
shall be deductible for its taxable year
with or within which ends the taxable
yvear of the domestic corporation for
which the contribution was made.

(3) Special rules. Whether contribu-
tions to a plan on behalf of an employee
of the foreign subsidiary who is treated
as an employee of the domestic corpo-
ration under paragraph (a)(1) of this
section, or whether forfeitures with re-
gard to such employee, will require an
inclusion in the income of the domestic
corporation or an adjustment in the
basis of its stock in the foreign subsid-
fary, shall be determined in accordance
with the rules of general application of
subtitle & of chapter 1 of the Code (re-
lating to income taxes). For example, an
unreimbursed contribution by the do-
mestic corporation to a plan which meets
the requirements of section 401(a) wil
be treated, to the extent each employee's
rights to the contribution are nonfor-
feitable, as a contribution of capital to
the foreign subsidiary to the extent that
such contributions are made on behalf
of the employees of such subsidiary.

(f) Treatment as an employee of the
domestic corporation under related pro-
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visions. An individual who is treated as
an employee of a domestic corporation
under paragraph (a) (1) of this section
shall also be treated as an employee of
such domestic corporation, with respect
to the plan having the provision de-
scribed in paragraph (b) (1) (ii) of this
section, for purposes of applying section
72(d) (relating to employees' annuities),
section T2(f) (relating to special rules
for computing employees’ contributions),
section 101(b) (relating to employees'
death benefits), section 2039 (relating to
annuities), and section 2517 (relating to
certain annuities under qualified plans)
and the regulations thereunder.

(g) Nonexempt trust. If the plan of
the domestic corporation Is a qualified
plan described under section 401(a), the
fact that a trust which forms a part of
such plan is not exempt from tax under
section 501(a) shall not affect the treat-
ment of an employee of a foreign sub-
sidiary as an employee of a domestic
corporation under section 406(a) and
paragraph (a) (1) of this section.

7. Section 1.407-1 i5 added to read as
follows:

§ 1.407<1 Treatmemt of ecertain em-
ployees of domestic subsidiaries en-
gnged in business outside the United
States as employces of the domestic
parent corporation.

(a) Scope—(1) General rule. For pur-
poses of applying the rules in part 1 of
subchapter D of chapter 1 of subtitle A
of the Code and the regulations there-
under with respect to a pension, profit-
sharing, or stock bonus plan described in
section 401(a), an annuity plan de-
scribed in section 403(a), or a bond pur-
chase plan described in section 405(a),
of & domestic parent corporation (as de-
fined in paragraph (b) (3) 1) of this
section), an individual who 15 a citizen
of the United States and who is an em-
ployee of a domestic subsidiary (as de-
fined in paragraph (b) (3) (1) of this sec~
tion) of such domestic parent corpora-
tion sheall be treated as an employee of
such domestic parent corporation if the
requirements of paragraph (b) of this
section are satisfied.

(2) Cross-references. For rules relat-
ing to nondiscrimination requirements
and the determination of compensation,
see paragraph (¢) of this section. For
rules under which termination of the
status of an individual as an employee
of the domestic parent corporation in
certain instances will not be considered
as separation from sérvice for certain
purposes, see paragraph (d) of this sec-
tion. For rules regarding deductibility of
contributions, see paragraph (e) of this
section. For rules regarding treatment of
such individual as an employee of the
domestic parent corporation under re-
lated provisions, see paragraph (f) of
this section.

(b) Application of this section—(1)
Requirements, This section shall apply
and the employee of the domestic sub-
sidiary shall be treated as an employee
of the domestic parent corporation for
the purposes set forth in paragraph (a)
(1) of this section only if each of the fol-
lowing requirements is satisfied:
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(1) The plan, referred to in paragraph
(a) (1) of this section, must expressly
provide for contributions or benefits for
individuals who are citizens of the United
States and who are employees of one or
more of the domestic subsidiaries of the
domestic parent corporation. The plan
must apply to every domestic subsidiary.

(i) Contributions under a funded plan
of deferred compensation (whether or
not a plan described in section 401(a),
403(a), or 405(a) ) must not be provided
by any other person with respect to the
remuneration pald to such individual by
the domestic subsidiary.

(2) Supplemenlary rules. Subpara-
graph (1) () of this paragraph does not
modify the requirements for qualification
of & plan described in -~ection 401(a),
403(a), or 405(a) and the regulations
thereunder, It {s not necessary that the
plan provide benefits or contributions for
all United States citizens who are em-
ployees of such domestic subsidiaries, If
the plan is amended to cover individuals
who are employees by reason of para-
graph (a) (1) of this section, the plan
will not qualify unless it meets the cover-
age requirements of section 410(b) (1)
(section 401¢a) (3), as in effect on Sep-
tember 1, 1974, for plan years to which
section 410 does not apply; see §1.410
(a)-2 for the effe-tive dates of section
410) and the nondiscrimination require-
ments of section 410(a)(4), The ad-
ministrative rules contained in § 1.401
(a)-3(e) (relating to the determination
of the contributions or benefits provided
by the employer under the Social Secur-
ity Act) will also apply for purposes of
determining whether the plan meets the
requirements of section 401. For purposes
of subparagraph (1) (i) of this para-
graph, contributions will not be consid-
ered as provided under a funded plan
merely because the domestic subsidiary
employer pays the tax imposed by section
3111 (relating to tax on employers under
the Federal Insurance Contributions
Act) with respect to such employee or is
required under the laws of a forelgn
Jurisdiction to pay social insurance taxes
or to make similar pavments with respect
to the wages pald to the employee.

(3) Definitions—(1) Domestic subsidi-
ary. For purposes of this section, a cor-
poration shall be treated as a domestic
subsidiary for any taxable year only if
each of the following requirements is
satisfied:

(A) It Is a domestic corporation 80
percent or more of the outstanding vot-
ing stock of which is owned by another
domestic corporation;

({B) 95 percent of more of its gross in-
come for the three-year period immedi-
ately preceding the close of its taxable
year which ends on or before the close of
the taxable year of such other domestic
corporation (or for such part of such
period during which it was in existence)
was derived from sources without the
United States, determined pursuant to
sections 861 through 864 and the reg-
ulations thereunder; and

(C) 90 percent or more of its gross in-
come for such perfod (or such part) was
derived from the active conduct of a
trade or business.
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If for the period (or part thereof) re-
ferred to in (B) and (C) of this subdivi-
sion such corporation has no gross in-
come, the provisions of (B) and (C) shall
be treated as satisfied if it is reasonable
to anticipate that, with respect to the
first taxable year thereafter for which
such corporation has gross income, such
provisions will be satisfied.

(1) Domestic parent corporation. The
domestic parent corporation of any do-
mestic subsidiary is the domestic cor-
poration which owns 80 percent or more
of the outstanding voting stock of such
domestic subsidiary.

(¢) Special rules—(1) Nondiscrimina~-
tion requirements, For purposes of apply-
ing sections 401(a) (4) and 410(b) (1) (B)
(section 401(a) (3) (B), as in effect on
September 1, 1874, for plan years to
which section 410 does not apply) and
the regulations thereunder (relating to
nondiscrimination concerning benefits
and contributions and coverage of em-~
ployees) with respect to an employee of
the domestic subsidiary who Is trested as
an employee of the domestic parent cor-
poration under paragraph (@ (1) of this
section—

(1) If the employee is an officer, share-
holder, or (with respect to plan years to
which section 410 does not apply) a per-
son whose prin-ipal duties consist in su-
pervising the work of other employees of
the domestic subsidiary of the domestic
parent corporation, he shall be treated
as having such capacity with respect to
the domestic parent corporation; and

(1) The detéermination as to whether
the employee is a highly compensated
employee shall be made by comparing his
total compensation (determined under
subparagraph (2) of this paragraph
with the compensation of all the employ=-
ees of the domestic parent corporation
(Including individuals treated as em-
ployees of the domestic parent corpora-
tion pursuant to section 407 and this
section) .

(2) Determination of compensation,
For purposes of applying section 401(a)
(5) and the regulations thereunder, re-
lating to classifications that will not be
considered discriminatory, with respect
to an employee of the domestic subsidi-
ary who is treated as an employee of the
domestic parent corporation under para-
graph (a) (1) of this section—

(1) The sum of the total compensa~
tion of the employee shall be the remu-
neration of the employee from the do-
mestic subsidiary (including any allow-
ances that are pald to the employee be-
cause of his employment in a foreign
country) which would constitute his to-
tal compensation if his services had been
performed for such domesti:s parent cor-
poration; and

(if) The basic or regular rate of com-
pensation of the employee shall be deter-
mined for the employee in the same man-
ner as it is determined under section 401
for other employees of the domestic
parent corporation,

(d) Termination of status as deemed
employee not to be treated as separation
from service for purposes of capital gain
provisions and limitation of tax. For pur-
poses of applying the rules, relating to
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treatment of certain distributions which
are made after an employee'’s separation
from service, set forth in section 72(n)
as in effect on September 1, 1974 (with
respect to taxable years ending after De-
cember 31, 1969, and to which section
402¢(e) does not apply), and in sections
402(8) (2) and (¢) and 403(a)(2) (with
respect to distributions or payments
made after December 31, 1973, and In
taxable years beginning after December
31, 1973) with respect to an employee of
a domestic subsidiary who is treated as
an employee of & domestic parent cor-
poration under paragraph () (1) of this
section, the employee shall not be con-
sidered as separated from the service of
the domestic parent corporation solely
by reason of the occurrence of any one or
more of the following events:

(1) The fact that the corporation of
which such individual is an employee
ceases, for any taxable year, to be a
domestic subsidiary within the meaning
of paragraph (b)(3) 1) of this section;

(2) The employee's ceasing to be an
employee of the domestic subsidiary of
such domestic parent corporation, if he
becomes an employee of another corpo-
ration controlled by such domestic
parent corporation; or

(3) The termination of the provision
of the plan described in paragraph (b)
(1) (1) of this section, requiring coverage
of United States citizens who are em-
ployees of domestic subsidiaries of the
domestic parent corporation.

For purposes of subparagraph (2) of this
paragraph, a corporation is considered to
be controlled by a domestic parent cor-
poration if the domestic parent corpora-
tion owns directly or indirectly more
than 50 percent of the voting stock of the
corporation.

(e) Deductibility of contributions—(1)
In general. For purposes of applying sec-
tions 404 and 405(¢c) with respect to the
deduction for contributions made to or
under & penston, profit-sharing, or stock
bonus plan described in section 401(a),
an annuity plan described in section 403
(a), or a bond purchase plan described
in section 4056(a), by a domestic parent
corporation, or by another corporation
which is entitled to deduct its contribu-
tions under section 404(a) (3) (B), on be~
half of an employee of a domestic sub-
sidiary treated as an employee of the
domestic parent corporation under para-
graph (a) (1) of this section—

(1) Except as provided in subdivision
(11) of this subparagraph, no deduction
shall be allowed to the domestic parent
corporation which would otherwise be
entitled to deduct its contributions on
behslf of such employee under one of
such sections;

(1{) There shall be allowed as a deduc-
tion to the domestic subsldiary of which
such individual is an employee an
amount equal to the amount which (but
for subdivision (1) of this subparagraph)
would be deductible under section 404 or
section 405(c) by the domestic parent
corporation if the individual were an em-
ployee of the domestic parent corpora~-
tion and if his compensation were paid
by the domestic corporation; and
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i) Any reference to compensation
shall be considered to be a reference to
the total compensation of such individual
(determined by applying paragraph (¢)
(2) of this section).

(2) Year of deduction. Any amount
deductible by the domestic subsidiary
under section 407(d) and this paragraph
shall be deductible for its taxable year
with or within which ends the taxable
year of the domestic parent corporation
for which the contribution was made,

(3) Spectal . Whether contribu-
tions to a plan behalf of an em-
ployee of the domestic subsidiary who is
treated as an employee of the domestic
parent corporation under paragraph (a)
(1) of this section, or whether forfeitures
with regard to such employee, will re-
quire an inclusion in the income of the
domestic parent corporation or an ad-
justment in the basis of its stock in the
domestic subsidiary, shall be determined
in accordance with the rules of general
application of subtitle A of chapter 1 of
the Code (relating to income taxes), For
an example, an unreimbursed contribu-
tion by the domestic parent corporation
fo a plan which meets the requirements
of section 401(a) will be treated, to the
extent each employee’s rights to the con-
tribution are nonforfeitable, as a con-
tribution of capital to the domestic sub-
sidiary to the extent that such contribu-
tions are made on behalf of the employ-
ees of such subsidiary.

(f) Treatment as an employee of the
domestic parent corporation under re-
lated provisioms. An Individual who s
treated as an employee of a domestic
parent corporation under paragraph (a)
(1) of this section shall also be treated
as an employvee of such domestic cor-
poration, with respect to the plan having
the provision described in paragraph (b)
(1) (1) of this section, for purposes of ap-
plying section 72(d) (relating to special
rules for computing employees' contri-
butions), section 72¢f) (relating to spe-
cial rules for computing employees’ con-
tributions), section 101(b) (relating to
employees’ death benefits), section 2039
(relating to annuities), and section 2517
(relating to certain annuities under qual-
lneg plans) and the regulations there-
under.

(g) Nonexempt trust. If the plan of the
domestic parent corporation is a qual-
ified plan described under section 401(a),
the fact that a trust which forms a part
of such plan is not exempt from tax
under section 501(a) shall not affect the
treatment of an employee of a domestic
subsidiary as an employee of a domestic
parent corporation under section 407(a)
and paragraph (a) (1) of this section.

8. Sections 1.411(a)-1 through 1.411
(a) -0 are added to read as follows:

§ 1411(a)~1 - Minimum vesting stand-
ards; general rules.

(a) In general. A plan is not a quali-
fled plan (and a trust forming & part of
such plan is not a qualified trust)
unless—

(1) The plan provides that sn em-
ployee's right to his normal retirement
benefit (see § 1.411(a)-T(¢c)) is nonfor-

feitable (see §1.411(a)-4) .upon and
after the attainment of normal
ment age (see § 1.411(a)-7(b)),

(2) The plan provides that an em-
ployee’s rights in his accrued benefit de~
rived from his own contributions (see
§ 1.411(c)-1) are nonforfeltable at all
times, and
dm The plan satisfles the requirements

(A) Section 411(a)(2) and § 1411
(2)-3 (relating to vesting in accrued
benefit derived from employer contribu-
tions), and

(B) In the case of a defined benefit
plan, section 411(b)(1) and §1.411
(b)-1 (relating to aecrued benefit).

(b) Organization of regulations re-
lating to minimum vesting standards—
(1) General rules. This section prescribes
general rules relating to the minimum
:lestlng standards provided by section

1.

(2) Efective dates. Section 1.411(a)-2
provides rules under section 1017 of the
Employee Retirement Income Security
Act of 1074 relating to effective dates
under section 411.

(3) Employer conlributions. Section
1411(a)-3 provides rules under section
411(a) (2) relating to vesting in em-
ployer-derived accrued benefits,

(4) Certain forfeitures. Section 1.411
(a)-4 provides rules under section 411
(a) (3) relating to certain permitted for-
feitures, suspensions, etc. under qualified

plans.

(5) Nonfjorfeitable percentage. Section
1.411(a)~-5 provides rules under section
411(s) (4) relating to service included
in the determination of an employee's
nonforfeitable percentage under section
411(a)(2) and § 1.411(a)-3.

(6) Years of service; break in service,
Section 1.411(a)-6 provides rules under
section 411(a) (5) and (6) of the In-
ternal Revenue Code of 1954 relating to
years of service and breaks in service.
Rules prescribed by the Secretary of
Labor, relating to years of service and
breaks in service under part 2 of sub-
title B of title I of the Employee Retire-
ment Income Security Act of 1974 are
provided under 29 CFR Part 2530 (De-
partment of Labor regulations relating to
minimum standards for employee pen-
sion benefit plans),

(7) Definitions and special rules. Sec-
tion 1.411(a)-7 provides definitions and
special rules under section 411(a) (7),
(8), and (9), for purposes of section 411
and the regulations thereunder.

(8) Changes in vesting schedule, Sec-
tion 1.411(a)-8 provides rules under sec-
tion 411(a)(10) relating to changes in
the vesting schedule of a plan.

(9) Breaks in service. Section 1411
(a)-9 provides special rules relating to
breaks in service.

(10) Aocrued benefits. See § 1.411(b)~
1 for rules under section 411(b) relating
to accrued benefit requiremeénts under
defined benefit plans,

(11) Allocation of acerued benefits. See
§ 1.411(c)-1 for rules under section 411
(¢) relating to allocation of
benefits between employer and employee
contributions.
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(12) Discrimination, ete. See §1.411
(d)~1 for rules relating to the coordina-
tion of section 411 with section 401(a)
(4) (relating to discrimination) and
other rules under section 411(d).

(c) Application of standards to certain
plans—(1) General rule. Except as pro-
vided In subparagraph (2) of this para-
graph, section 411 does not apply to—

(1) A governmental plan (within the
meaning of section 414(d) and the reg-
ulations thereunder),

(i) A church plan (within the mean-
ing of section 414(e) and the regulations
thereunder) which has not made the
election provided by section 410(d) and
the regulations thereunder,

(ii) A plan which has not provided
for employer contributions at any time
after September 2, 1074, and

(fv) A plan established and main-
tained by a society, order, or association
described in section 501(c) (8) or (9), if
no part of the contributions to or under
such plan are made by employers of par-
ticipants in such plan.

(2) Vesting requirements. A plan de-
scribed in subparagraph (1) of this para-
graph shall, for purposes of section 401
(a), be treated as meeting the require-
ments of section 411 if such plan meets
the vesting requirements resulting from
the application of section 401(a) (4) and
section 401(a) (7) as in effect on Septem-
ber 1, 1974,

(d) Supersession. Sections 11.411(a)-1
through 11411(d)-3, inclusive, of the
Temporary Income Tax Regulations un-
der the Employee Retirement Income
Becurity’ Act of 1974 are superseded by
this section and §§ 1.411(s)-2 through
1.411(d)-3.

§ 1.411(a)~2 Effective dutes.

(a) Plan not in existence on January 1,
1574. Under section 1017(a) of the Em-
ployee Retirement Income Security Act
of 1974, in the case of a plan which was
not in existence on January 1, 1974, sec~
tion 411 and the regulations thereunder
apply for plan years beginning after
September 2, 1974, See paragraph (¢) of
this section for time plan is considered in
existence,

(b) Plans in existence on January 1,
1974. Under section 1017(b) of the Em-
ployee Retirement Income Security Act
of 1874, in the case of a plan which was
In existence on January 1, 1974, section
411 and the regulations thereunder apply
for plan years beginning after Decem-
ber 31, 1975. See paragraph (¢) of this
secotion for time plan is considered to be
in existence,

(¢} Time of plan existence—(1) Gen-
eral rule. For purposes of this section, a
plan is considered to be in existence on
a particular day {f—

(1) The plan on or before that day was
reduced to writing and adopted by the
employer (including, in the case of a cor-
borate employer, formal approval by the
employer's board of directors and, if re-
Quired, shareholders), even though no
amounts had been contributed under the
blan as of such day, and

(i) The plan was not terminated on
or before that day
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For example, if a plan was adopted on
January 2, 1974, effective as of Janu-
ary 1, 1974, the plan Is not considered to
have been in existence on January 1,
1974, because it was not both adopted
and in writing on January 1, 1974.

(2) Collectively-bargained plan. Not-
withstanding paragraph (¢)(1) of this
section, a plan described in section 413
(a), relating to a plan maintained pur-
suant to a collective-bargaining agree-
ment, is considered to be in existence on
& particular day if—

(1) On or before that day there is a
legally enforceable agreement to estab-
usl:’ such a plan signed by the employer,
an

(i) The employer contributions to be
made to the plan are set forth in the
agreement.

(3) Special rule. If a plan is considered
to be In existence under subparagraph
(1) of this paragraph, any other plan
with which such existing plan is merged
or consolidated shall also be considered
to be in existence on such date.

(d) Ezxisting plans under collective
bargaining agreements. For a special
effective date rule for certain plans
maintained pursuant to a collective bar-
gaining agreement, see section 1017(c)
(1) of the Emplovee Retirement Income
Security Act of 1974 (88 Stat. 932).

(e) Certain erxisting plans may elect
new provisions. The plan administrator
may elect to have the provisions of the
Code relating to participation, vesting,
funding, and form of benefit apply to a
selected plan year. See § 1.410(a)-2(d)
for rules relating to such an election.

(f) Application of rules. The require-
ments of section 411 do not apply to em-
ployees who separate from service with
the employer prior to the first plan year
to which such requirements apply and
who never return to service with the em-
ployer in a plan year to which section
411 applies.

§ 1.411(a)~3 Vesting in
derived benefits.

(a) In general—(1) Alternatipve re-
qQuirements. A plan is not a qualified plan
(and a trust forming a part of such plan
is not a qualified trust) unless the plan
satisfies the requirements of section 411
(a) (2) and this section. A plan satisfies
the requirements of this section if it sat-
isfles the requirements of paragraph
(b), (c), or (d) of this section.

(2) Composite arrangements. A plan
will not be considered to satisfy the re-
quirements of paragraph (b), (¢), or
(d) of this section unless it satisfies all
requirements of & particular one of such
paragraphs with respect to all of an
employee's years of service. A plan which,
for example, satisfles the requirements
of paragraph (b) (but not (¢) or (d))
for an employee’s first § years of service
and satisfies the requirements of para-
graph (¢) (but not (b)) for all of his
remaining years of service, does not
satisfy the requirements of this section.
A plan is not precluded from satisfying
the requirement of one such paragraph
with respect to one group of employees

employer-
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and another such paragraph with respect
to another group provided that the
groups are not so structured as to evade
the requirements of this paragraph. For
example, if plan A provides that em-
ployees who commence participation be-
fore age 30 are subect to the “rule of 45"
vesting schedule and employees who
commen-e participation after age 30 are
subject to the full vesting after 10 years
schedule, plan A would be so structured
as to evade the requirements of this

paragraph.

(3) Plan amendments. A plan which
satifles the requirements of a particular
one of such paragraphs for each of an
employee’s years of service and which is
amended so that, as amended, it satis-
fles the requirements of another such
paragraph for all such years of service,
satisfies the requirements of this section
even though, as amended, it does not
satisfy the requirements of the para-
graph which were satisfled prior to the
amendment. See §1.411(a)-8 for rules
relating to employee election where the
vesting schedule is amended.

(b) 10-year vesting. A plan satisfles
the requirements of section 411(a)(2)
(A) and this paragraph if an employee
who has completed 10 years of service
has a nonforfeitable right to 100 percent
of his accrued benefit derived from em-
ployer contributions,

(¢) 5-to 15-year vesting. A plan satis-
fles the requirements of section 411(a)
(2)(B) and this paragraph if an em-
ployee who has completed at least 5 years
of service has a nonforfeitable right to a
percentage of his accrued benefit derived
from employer contribution which per-
centage is not less than the nonforeit-
able percentage determined under the
following table:

Completed
years of service
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(d) Rule of 45, A plan satisfies the re-
quirements of section 411(a) (2) (C) and
this paragraph if an employee Is entitled
to the greater of the two percentages de-
termined under paragraph (d) (1) or (2)
of this seciion.

(1) Age and service test, An employee
who is not separated from the service,
who has completed at least 5 years of
service, and with respect to whom the
sum of his age and years of service equals
or exceeds 45, has a nonforfeitable right
to a percentage of his accrued benefit de-
rived from employer contributions which
is not less than the nonforfeitable per-
centage corresponding to his number of
completed y=ars of service or to the sum
of his age and completed years of service
(whichever percentage is the lesser) de-
termined under the following table:
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Com years Sumolsgeand  Nonforfeitable
of service service percentage
50
o
70
80
9
100

(2) Service test, An employee who has
completed at least 10 years of service has
a nonforfeitable right to a percentage of
his sccrued benefit derived from employ-
er contributions determined under the
following table:

Completed yeors Nonjforfeitable
of service pereentage
B e T e S el 50
) b WIS ERTI - 6o
) ¢ B T R S S SR U O 70
B S e e e i et s B8O
T A e e e Nl 20
B e xS e e e A S 100

(3) Computation of age. For purposes
of subparagraph (1) of this paragraph,
the age of an employee is his age on his
last birthday.

(e) Examples. The rules provided by
this section are illustrated by the follow-
ing examples:

Example (1). Plan B provides that each
employee’s rights to his employer-derived
accrued benefit are nonforfeitable as follows:

Completed years Nonforfeitable
of service percentage

0

30

36

40

45

50

55

60

é5

70

76

80

85

100

Plan B does not satisfy the requirements
of paragraph (c) of this section (relsting
to B-15-year vesting) because the nonfor-
feitable percentage provided by the plan
after completion of 14 years of service (85
percent) is less than the percentage required
by paragraph (¢) of this section at that time
(90 percent). The fact that the nonforfeitable
percentage provided by the plan for years
prior‘to the 13th year of service Is greater
than the percentage required under para-
graph (c) of this section Is immaterial. The
pian fails to satisfy the requirements of para~
graph (c) of this section even If it is demon-
strated that thes value of the vesting provided
by the plan to the employee is at least equal
to the value of the vesting rate reguired by
that paragraph,

Example (2). Plan C provides for plan
participation after the completion of 1 year
of service. The plan provides that each em-
ployoe’'s rights to his employer-derived
nccrued benefit are 100 percent nonforfeit-
able ufter 10 years of plan particlpation
rather than service, The plan does not sat-
isfy the requirements of paragraph (b) of
this section because, under the plan, an em-
ployee obtains a 100 percent nonforfeitable
right to his employer-derived sccrued benefit
only after completion of more than 10 years
of service,

Ezample (3). Plan D provides that each
employee's rights to his employer-derived
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scerued benefit are nonforfeitable in accord-
ance wn.h the following schedule:

Nonforfeitable

The plan does not satisfy the requirements
of paragraph (b) of this section after the
9th year of service. It does not satisfy the re-
quirements of paragraph (c) of this section
for years prior to the 10th year of service. It
does not satisfy the requirements of para-
graph (d) (1) of this section for any year of
service prior to the 10th year, The plan does
not satizfy the requirements of this section
because it does not satisfy the requirements
of a particular one of the three paragraphs
for each of an employee's years of service,

Ezample (4). Plan G provides that each
employee's rights to his employer-derived ac-
crued benefit are 100 percent nonforfeitable
upon completion of § years of service, The
plan satisfies the requirements of paragraphs
(b), (¢), and (d) of this section and, becauss
it satisfles the requirements of at least one
of such paragraphs for all of an employee's
years of service, it satisfies the requiremonts
of this section.

§ 1.411(a)~4 Forfeitures, suspensions,
ete.

(a) Nonjorfeitability. Certain rights
in an acerued benefit must be nonfor-
feltable to satisfy the requirements of
section 411(a). This section defines the
term “nonforfeitable” for purposes of
these requirements, For purposes of sec-
tion 411 and the regulations thereunder,
a right to an accrued benefit is consid-
ered to be nonforfeitable at a particular
time if, at that time and thereafter, it
is an unconditional right. Except as pro-
vided by paragraph (b) of this section,
a right which, at a particular time, is
conditioned under the plan upon a sub-
sequent event, subsequent performance,
or subsequent forbearance which will
cause the loss of such right is a forfeit-
able right at that time. Certain adjust-
ments to plan benefits such as adjust-
ments in excess of reasonable actuarial
reductions, can result in rights being
forfeitable. Rights which are conditioned
upon a sufficiency of plan assets in the
event of & termination or partial termi-
nation are considered to be forfeitable
because of such condition. However, a
plan does not viclate thé nonforfeitabil-
ity requirements merely because in the
event of & termination an employee does
not have any recourse toward satisfac-
tion of his nonforfeitable benefits from
other than the plan assets or the Pension
Benefit Guaranty Corporation. Further-
more, nonforfeitable rights are not con-
sidered to be forfeitable by reason of the
fact that they may be reduced to take
into sccount benefits which are provided
under the Social Becurity Act or under
any other Federal or State law and which
are taken Into account in determining
plan benefits. To the extent that rights
are not required to be nonforfeitable to
satisfly the minimum vesting standards,
or the nondiserimination requirements of
section 401(a) (4), they may be forfeited

FEDERAL REGISTER, VOL. 42, NO. 163—TUESDAY, AUGUST 23, 1977

without regard to the limitdations on
forfeitability required by this section.
The right of an employee to repur-
chase his accrued benefit for example
under section 411{a) (3)(D), is an ex-
ample of & right which is required to
satisfy such standards. Accordingly,
such a right is subject to the limitations
on forfeitability. Rights which are re-
quired to be prospectively nonforfeitable
under the vesting standards are nonfor-
feitable and may not be forfeited until
it is determined that such rights are, in
fact, in excess of the vesting standards.
Thus, employees have a right to vest in
the accrued benefits if they continue in
employment of employers maintaining
the plan unless a forfeitable event rec-
ognized by section 411 occurs, For exam-
ple, if a plan covered employees in Di-
vision A of Corporation X under a plan
utilizing a 10-year-100 percent vesting
schedule, the plan could not forfeit em-
ployees’ rights on account of their mov-
ing to service in Division B of Corpora-
tion X prior to completion of 10 years
of service even though employees are

by the pa.rtlcipant to the extent it
pald or distributed to him
his death. This subparagraph
apply to a benefit which must
be paid to a survivor in order to satisfy
the requirements of section 401(a) (11).
(ii) Employee contributions. A partic-
ipant's right In his accrued benefit de-

deta;mmed at me time of commence-
men

(2) Suspension of benefits upon reem-
ployment of retiree. In the case of cer-
tain suspensions of benefits under sec-
tion 411(a)(3)(B), see regulations pre-
scribed by the Secretary of Labor under
29 CFR Part 2530 (Department of Labor

(3) Retroactive plan amendment, In
the case of a participant's right to his
employer~derived accrued benefit, mere-
ly because such benefit is subject to re-
duction to the extent provided by a plan
amendment described in section 412{¢)
(8) and the regulations thereunder,
which amendmerit is given retrocative ef-
fect in accordance with such section.

(4) Other forfeiture rules—(1) With-
drawal of mandatory contributions. For
rules allowing forfeitures on account of
the withdrawal of contribu~
tions, see § 1.411(a)-T(d) (2) and (3).

(1) Class wear plans. For forfeiture
rules pertaining to class year plans, see
§1411(d)-3(h).




(i) Adaditional requirements. For ad-
ditlonal requirements to non-
forfeitabllity of benefits in the event of
of & withdrawal by the employee, see
section 401(a) (19) and § 1.401(a)-19,

(5) Multiemployer plan. In the case
of & multiemployer plan described in sec-
tion 414(f), merely because an em-
ployee's accrued benefit which results
from service with an employer before
such employer was required to con-
tribute to the plan is forfeitable on ac-
count of the cessation of contributions
by the employer of the employee. This
subparagraph shall not apply to an em-
ployee's acerued beneflt with respect to
an employer which accrued under a plan
maintained by that employer prior to
the adoption by that employer of the
multiemployer plan.

(6) Lost beneficiary; escheat. In the
case of a benefit which is payable, merely
because the benefit is forfeitable on ac-
count of the inability to find the par-
ticipant or beneficiary to whom payment
is due, provided that the plan provides
for reinstatement of the benefit if a
claim is made by the participant or bene-
ficlary for the forfeited benefit. In addi-
tion, a benefit which is lost by reason of
escheat under applicable state law is not
treated as a forfeiture,

(¢) Examples. The rules of this sec-
tion are illustrated by the following ex-
amples:

Example (1). Corporation A's plan provides
that an employee is fully vested In his em-
ployer-derived accrued benefit aftor com-
pietion of § years of service. The plan also
provides that, if an employee works for a
competitor he forfeits his rights in the plan.
Such provision could result in the forfeiture
of an employea's rights which are required
to be nonforfeitable under section 411 and
therefore the plan would not satisfy the re-
Quirements of section 411, If the plan limited
the forfelture to employees who completed
lesa than 10 years of servico, the plan
would not fall to satisfy the requirements of
sectlon 411 because the forfeltures under
this provision are limited to rights which are
In excess of the minimum required to be
nonforfeitable under section 411(s)(2)(A).

Example (2Y. Plan B provides that if an
employee does not apply for benefits within §
years after the attalnment of normal re-
Urement age, the employee loses his plan
benefits, Such a plan provision could result
In forfelture of an emplovee's rights which
are required to be nonforfeltable under sec-
tion 411 and, therefare, the plan would not
satlafy the requirements of section 411.

§ L411(a)=5 Service included in deter-
mination of nonforfeitable percent-
age,

(a) In general. Under section 411(a)
(4), for purposes of determining the non-
forfeitable percentage of an employee's
right to his employer-derived accrued
benefit under section 411(a)(2) and
f 1411(a)~3, all of an employee's years
of service with an employer or employers
maintaining the plan shall be taken into
accourt except that years of service de-
scribed in paragraph (b) of this section
may be disregarded.

(b) Certain service, For purposes of
baragraph (a) of this section, the follow-
ing years of service may be disregarded:

(1) Service before age 22. (i) In the
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case of a plan which satisfies the require-
ments of section 411¢a) (2) (A) or (B)
(relating to 10-year vesting and 5-15-
year vesting, respectively), a year of
service completed by an employee before
he attainsage 22,

(i) In the case of & plan which does
not satisfy the requirements of section
411(a) (2) (A) or (B), a year of service
completed by an employee before he at-
tains age 22 if the employee is not &
participant (for purposes of section 410)
in the plan at any time during such year.

(iil) For purposes of this subpara-
graph in the case of a plan utilizing com-
putation periods, service during a
computation period described in section
411(a) (5)(A) within which the em-
ployee attains age 22 may not be disre-
garded. In the case of s plan utilizing
the elapsed time method described in
Department of Labor regulations, serv-
ice on or after the date on which the
employee attains age 22 may not be dis-
regarded.

(2) Contributory plans. In the case of
a plan utilizing eomputation periods, a
year of service completed by an em-
ployee under & plan which requires
mandatory contributions (within the
meaning of section 411(¢c)(2)(C) and
§1.411(c)-1(¢c) (4)) to be made by the
employee for such year, if the employee
does not participate for such year solely
because of his failure to make all man-
datory contributions to the pian for
such year. If the employee contributes
any part of the mandatory contributions
for the year, such year may not be ex-
cluded by reason of this subparagraph.
In the case of a plan utilizing the elapsed
time method described in Department
of Labor regulations, the service which
may be disregarded is the period with
respect to which the mandatory contri-
bution is not made. -

(3) Plan not maintained——(1) In gen-
eral. An employee's years of service with
an employer during any period for which
the employer did not maintain the plan
or a predecessor plan may be disre-
garded for purposes of section 411(a) (2),
Paragraph (b) (3) (ii) of this section pro-
vides rules regarding the period prior
to the adoption of & plan. Paragraph
(b) (3) (1i1) of this section provides rules
regarding the period after the termina-
tion of a plan. Paragraph (b) (3) (iy) of
this section provides rules regarding em-
ployers who have certain relationships
wihtg other employers maintaining the
plan.

(1) Period prior to adoption. The pe-
riod for which a plan is not maintained
by an employer includes the perlod be-
fore the plan was established. For pur-
poses of this subdivision, a plan is estab-
lished on the first day of the plan year
in which the plan is adopted even though
the plan is adopted after such first day.
Except as provided in paragraph
(b) (3)(iv) of this section if an em-
ployer adopts a plan which has
previously been established by an-
other employer or group of employers,
the plan is not maintained by the adopt-
ing employer prior to the first day of the
plan year in which the plan is adopted
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by the adopting employer. In the case of
a transfer of assets or liabilities (includ-
ing a merger or consolidation) involving
two plans maintained by a single em-
ployer, the successor (or transferee) plan
is treated as if it was established at the
same time as the date of the establish-
ment of the earliest component plan. In
the case of a plan merger, consolidation,
or transfer of plan assets or labilities in-
volving plans of two or more employers,
the successor plan is treated as if it were
established on each of the separate dates
on which such component plan was es-
tablished for the employees of each em-
ployer. Thus, for example, {f employer
A establishes a plan January 1, 1970, and
employer B establishes a plan January 1,
1980, and the plans were subsequently
merged, then the merged plan would be
treated as if it were in existence on Janu-
ary 1, 1970, with respect to A's employees
and as if it were in existence on Janu-
ary 1, 1980, with respect to B’s employees.

(i) Period after termination or with-
drawal. The period for which a plan is
not maintained by an employer includes
the period after the plan is terminated.
For purposes of this section, a plan
is terminated at the date there is a
termination of the plan within the
meaning of section 411(d)(3)(A) and
the regulations thereunder. Notwith-
standing the preceding sentence, if con-
tributions to or under a plan are made
after termination, the plan is treated as
being maintained until such contribu-
tions cease, whether or not accruals are
made after such termination. If, after
termination of & plan in circumstances
under which the employer may be liable
to the Pension Benefit Guaranty Cor-
poration under section 4062 of the Act,
employer contributions are made to or
under the plan to fund benefits acerued
at the time of termination, such con-
Tributions shall, for purposes of this
paragraph, be deemed to be payments in
satisfaction of employer liability to such
Corporation rather than contributions to
or under the plan. In the case of a plan
maintained by more than one emplover,
the period for which the plan {5 not
malntained by the withdrawing em-
ployer includes the period after the with-
drawal from the plan,

(iv) Certain employers. For purposes
of this subparagraph—

(A) Predecessor employers. Service
with a predecessor employer who main-
tained the plan of the current employer
is treated as service with such current
employer (see section 414(a) (1) and the
regulations thereunder), and certain
service with a predecessor employer who
did not maintain the plan of the current
employer is treated as service with the
current employer (see section 414(x) (2)
and the regulations thereunder).

(B) Related employers. Service with
an employer is treated as service for cer-
tain related employers for the period
during which the employers are re-
lated, These related employers in-
clude members of a controlled group
of corporations (within the mean-
ing of section 1563(a), determined with-
out regard to subsections (a)(4) and
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(e) (3) (C) thereof) and trades or busi-
nesses (whether or not incorporated)
which are under common control (see
section 414 (b) and (¢c) and 29 CFR
Part 2530, Department of Labor regula-
tions relating to minimum standards for
employee pension benefit plans),

(C) Plan maintained by more than one
employer. Service with an employer who
maintains a plan is treated as service for
each other employer who maintains that
plan for the period during which the
employers are maintaining the plan
(see section 413 (b)(4) and (¢)(3)
and 20 CFR Part 2530, Department of
Labor regulations relating to minimum
;mmlanda.rds for employee pension benefit

).

(v) Predecessor plan—(A) General
rule. In the case of an employée who was
covered by a predecessor plan, the time
the successor of such plan is maintained
for such employee includes the time the
predecessor plan was maintained if, as
of the later of the time the predecessor
plan is terminated or the successor plan
is established, the employee's years of
service under the predecessor plan are
not equalled or exceeded by the aggre-
gate number of consecutive 1-year breaks
in service occurring after such years of
service. Years of service and breaks in
in service, without regard to whether the
employee has nonforfeitable rights under
the predecessor plan, are determined
under section 411(a) (5) and (6) ex-
cept that years between the termination
date of the predecessor plan and the
date of establishment of the succcessor
plan do not count as years of service.

(B) Definition of predecessos plan, For
purposes of this section, if—

(1) An employer establishes a retire-
ment plan (within the meaning of sec-
tion 7476(d) ) qualified under subchapter
D of chapter 1 of the Code within the
5-year period immediately preceding or
following the date another such plan
terminates, and

(2) The other plan is terminated dur-
ing & plan year to which this section
applies.

The terminated plan is a predecessor
plan with respect to such other plan.

(C) Ezample. The rules provided by
this subparagraph are {llustrated by the
following example:

Exzample. (1) Employer X's qualified plan
A terminated on January 1, 1077. Employer
X established qualified plan B on January 1,
1681. Under paragraph (b) (8)(v) (B) of this
section, plan A is a predecessor plan with
respect to plan B because plan B is estab-
lished within the 5-year period immediately
following the date plan A terminated.

(2) Employes C wns not covered by the
A plan, Under the general rule in subdivi-
sion (v)(A) of this subparagraph, plan B
i3 not maintained until January 1, 1881, with
resect to Employee C.

(3) Employee D was covered by the A plan.
On December 31, 1876, D had 4 years of
service. D had 4 consecutive 1-year breaks
in service because, during the years between
the termination of plan A and the establish.
ment of plan B, he did not have more than
500 hours of service in any applicable com-
putation period. Because D's consscutive 1-
year breaks (4) equal his years of service
prior to his breaks (4), plan B {5 not main-
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tained until January 1, 1881, with respect to
employee D.

(4) Employee E was covered by the A plan,
On December 31, 1975, E had 0 years of
service, E had a l-year break in service In
1076. E also had 4 consecutive 1-year breaks
in service for the period between plan A's
termination and plan B's establishment. Be-
cause E's years of service (8) are not less
than his consecutive 1-year breaks (5), plan
B 1s maintalned for E as of the establlsh-
ment date of plan A,

(4) Break in service. A year of service
which is not required to be taken into
account by reason of a break In service
(within the meaning of section 411{a)
(6) and § 1.411(a)-8)).

(5) Service before January 1, 1971. A
year of service completed by an employee
prior to January 1, 1871, unless the em-
ployee completes at least 3 years of serv-
ice at any time after December 31, 1970.
For purposes of determining if an em-
ployee completes 3 years of service,
whether or not consecutive, the excep-
tions of section 411(a) (4) are not appli-
cable. For the meaning of the term “year
of service”, see regulations prescribed by
the Secretary of Labor under 20 CFR
Part 2530, relating to minimum stand-
ards for employee pension benefit plans.

(6) Service bejore effective date, A year
of service completed before the first plan
yvear for which this section applies to the
plan, if such service would have been dis-
regarded under the plan rules relating to
breaks In service (whether or not such
rules are so designated in the plan) as
such rules were in effect from time to
time under the plan. For this purpose,
plan rules which result in the loss of
prior vesting or benefit accruals of an
employee, or which deény an employee
eligibility to participate, by reason of
separation or fallure to complete a re-
quired period of service within a specified
period of time (eg., 300 hours In one
year) will be considered break in service
rules. See § 1.411(a)-9 for requirements
relating to certain amendments to the
break in service rules of a plan.

(1) Ezamples, The rules of this subpara-
groph are illustrated by the following ex-
amples:

Example 1. 'The A plan in 1971 provides for
immediste participation and vesting at nor-
mal retirement age. Employees accrue a unit
benefit based on thelir compensation in each
year, The plan provides that If an employee
1s not empioyed on the Iast day of the calen-

year, he loses all accrued benefits. The
reguirement of employment on the last day
of the year I8 a break in service rule because
employees can lose benefits by reason of thelr
separation. Accordingly, in the case of em-«
ployees who separate and do not return by
the close of the year, service which is com-
pletad prior to separation may be disregarded.

Example 2. The B plan in 1871 excludes
from plan participation employees who work
loss than 1200 hours per year. Bacause years
of less than 1200 hours are not taken {nto ac-
count under the B pian for eligibility to par-
ticipate, such years are excluded under rules
relating to breaks in service. Therefore, the
yunhcan be disregarded under this subpara-
graph.

Ezample 3. The C plan in 1871 provides for
tmmedinte participation and provides nc-
crunls and vesting credit for 1,200 hours or
more in a4 given year, The plan provides
that 1f a particlpant works less than 300
hours in a given year, he loses all prior vest-

ing and beneflt credits. The 300 hour rule is a
break in gervice rule because the fallure to
complete 300 hours results in the loss of
vesting and prior service credit. The 1,200
hour requirement is not a break In service
rule because even though employees do not
increass vesting or accrue benefits for service
between 300 and 1,200 hours, they can not
lose prior vesting or benefits for such service.
Accordingly, the C plan can disregard com-
pleted years only on sccount of less than 300
hours of service by an employee.

(¢c) Special continuity rule for certain
plans. For special rules for computing
years of service in the case of a plan
maintained by more than one employer,
see 29 CFR Part 2530 (Department of
Labor regulations relating to minimum
employee pension benefit

standards for
plans).

§ 1.411(a)=6 Year of service; hour of
service; breaks in service.

(a) Year of service, Under section 411
(a) (5) (A), for purposes of the regula-
tions thereunder, the term “year of serv-
ice” is defined In regulations prescribed
by the Secretary of Labor under section
203(b) (2) (A) of the Employee Retire-
ment Income Security Act of 1974. For
special rules applicable to seasonal in-
dustries and maritime industries, see
regulations prescribed by the Secretary
of Labor under subparagraphs (C) and
(D) of section 203(b) (2) of the Employee
Retirement Income Security Act of 1874,

(b) Hours of service. Under section
411(a) (5) (B), for purposes of the regu-
lations thereunder, the term “hours of
service” has the meaning provided by
section 410(a)(3)(C). See regulations
prescribed by the Secretary of Labor un-
der 29 CFR Part 2530, relating to mini-
mum standards for employee pension
benefit plans.

(c) Breaks in service. Under section
411(a) (6), for purposes of §1411(a)-5
(b) (4) and of this paragraph—

(1) In general—(i) Year of service
after 1-year break in service. In the case
of any employee who has incurred a 1-
year break in service, years of service
completed before such break are not re-
quired to be taken into account until the
employee has completed one year of serv-
ice after his return to service.

(il) Defined contribution plan. In the
case of a participant in a defined con-
tribution plan or in an insured defined
benefit plan (which plan satisfles the
requirements of section 411 (b) (1) (F)
and §1411(b)-1) who has incurred
& l-year break in service, years of
service completed after such break are
not required to be taken into account for
purposes of determining the nonforfeit-
able percentage of the participant's right
to employer-derived benefits which ac-
crued before such break. This subdivision
does not permit years of service com-
pleted before & 1-year break in service to
be disregarded in determining the non-
forfeitable percentage of a participant’s
right to employer-derived benefits which
accrue after such break.

(iil) Nonvested participants. In the
case of an employee who is & nonves!
participant in employer-derived benefits
at the time he incurs a 1-year break
in service, years of service completed by
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such participant before such break are
not required to be taken into account for
purposes of determining the nonforfeit-
able percentage of his right to employer-
derived benefits If at such time the num-
ber of consecutive 1-year breaks In serv-
ice included in his most recent break in
service equals or exceeds the aggregate
number of his years of service, whether
or not consecutive, completed before
such break. In the case of a plan utilizing
the elapsed time method described in De-
partment of Labor regulations, the con-
dition in the preceding sentence shall be
satisfied if the period of severance is at
least one year and the consecutive period
of severance equals or exceeds his prior
period of service, whether or not consecu-
tive, completed before such period of sev-
erance. In computing the aggregate
number of years of service prior to such
break, years of service which could have
been disregarded under this subdivision
by reason of any prior bresk in service
may be disregarded.

(2) One-year break in service defined.
The term “1-year break in service” means
& calendar year, plan year, or other 12-
consecutive month period designated by
& plan (and not prohibited under regu-
lations prescribed by the Secretary of
Labor) during which the participant has
not completed more than 500 hours of
service, In the case of a plan utilizing the
elapsed time method, the term “1-year
break in service” means a 12-consecutive
month period beginning on the severance
from service date or any anniversary
thereof and ending on the next succeed-
Ing anniversary of such date; provided,
however, that the employee during such
12-consecutive-month period does not
complete any hours of service within the
meaning of 20 CFR Part 2530.200b-2(a)
for the employer or employers maintain-
Ing the plan. See regulations prescribed
by the Secretary of Labor under 29 CFR
Part 2530, relating to minimum stand-
ards for employee pension benefit plans.

(d) Ezamples. The rules provided by
this section are illustrated by the fol-
lowing examples:

Example (1). (1) X Corporation maintains
n defined contribution plan to which section
411 applies. The plan uses the calendar year
A5 the vesting computation period. In 1880,
Employee A, who was hired at age 35, sepa~-
rates from the service of X Corporation after
completing 4 years of service, At the time
of his separation, Employee A had a non-
forfeitable right to 25 percent of his em-
ployer-derived accrued benefit which was not
distributed, In 1085, after Incurring 5 con-
secutive one-year breaks in service. Employee
A Is re-employed by X Corporation and be-
comes an active participant in the plan. The
plan provides that, for 1985 and all sub-
sequent years, Employee A's previous years
of service will not be taken into sccount for
purposes of computing the nonfarfeitablo
percentage of his employer-derived accrued
benefit, solely because of his break in service

_ (1) The plan falls to satisfy section 411.
Section 411(a) (8) (B) would permit the plan
Yo disregard Employee A's prior service for
purposes of computing his nonforfeitable
percentage in 1985 only, but such service
must be taken Into account In subsaquent
yearsunless there is another hreak in sery-
ice. Under section 411(s) (8)(C), the plan is
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not required to take Employee A's post-break
service Into account for purposes of com-
puting his nonforfeitable right to his pre-
break employer-derived accrued benefits. This
provision, however, would not permit the
plan to disregard pre-break service in deter-
mining his nonforfeitable right to his bene-
fit acorued after the break. The exception
provided by section 411(a)(8) (D) does not
apply In the case of a participant who has
any nonforfeitable right to his accrued bene-
fit derived from employer contributions,

Example (2). (1) X Corporation maintains
& qualified plan to which sections 410 and
411 (relating to minimum participation
standards and minimum vesting standards,
resnectively) apply, The plan permits particti-
pation upon completion of a year of service
and provides that 100% of an employee’s
employer-derived sccrued benefit vests after
10 years of service. The plan uses the calen-
dar year as the vesting computation period.
The plan provides that an employee who
completes at least 1,000 hours of service in
& 12-month period s credited with a year of
service for participation and vesting pur-
poses, The plan also provides that an em-
ployee who does not complete more than 500
hours of service in that 12-month period
incurs & one-year bresk in service. The plan
includes the rule described in section 411
(n) (6) (D) for participation and vesting pur-
poses. Under this rule, an employee’'s years
of service prior to a break in service may be
disregarded under certain circumstances if
he has no vested right to any employer-
derived benefit under the plan, The plan
does not contain the rule described in sec-
tion 411(a) (6)(B) (relating to the requirk-
ment of one year of service after a one-year
break in service).

(i1) Employee A commeonces employment
with the X Corporation on January 1, 1077,
Employee A's employment history for 1977
through 1989 Is as follows:

Hours of
service
Year ending December 31: completed
) [y s MRS AR RS S e RS0 1, 000
L4 g P e ety I wols -= 800
e e e i s e S 1, 000
L e e TS I N S SRS 400
o e e K LR 1, 000
L TN T R R T L RN 0
R e e e S e s 400
A e 1,000
T FRRA SRR TR S S, 0
1 R T IR A L SR 0
A e Rl b s s g e 500
A s Ayt e e L 200
| s i NI S s ST 1, 000

Employee A's status as a participant during
this period is determined as follows:

1978: Employee A was a pian participant on
January 1, 1878, because he completed & year
of service (1,000 hours) in 1877, He did not
compiete & year of service in 1078 because he
completed fewer than 1,000 hours in that
year. Beacause he completed more than 500
hours of service In 1978, however, Employee A
did not Incur a one-year break in service that

year.

1979: Employee A completas a year of serv-
ice In 1979. Because he did not Incur a one-
year break in service in 1978, the plan may
not disregard his 1977 service for purposes of
determining hiis years of service as of Janu-
ary 1, 1070,

1950: Emploves A Incurs a one-year break
in service in 1980,

1581: Becauss Employes A had completed
2 years of service prior to 1981 and had in-
curred one I-year break In service prior to
1981, under section 411(a)(8) (D), the plan
may not disregard his pre-1980 service in
19819.8 Employee A completes a year of service
in 1081,
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1982: Employee A Incurs a one-year break
in service In 1982,

1983: Employee A incurs a one-year break
in service in 1083, As of the end of 1983,
he has completed 3 years of service and has
Incurred 2 consecutive one-year breaks in
service.

1584: Employee A completes a year of serv-
ice in 1984, Under section 411(a) (8) (D), his
pre-1982 service may not be disregarded In
1084 because, as of the beginning of 1084,
his pre-1984 years of service (2) exceed his
consecutive one-year breaks in service (2).

1985-1988; Employee A Incurs 4 consecutive
one-year breaks in service during the yoars
1985 through 1988,

1989: Empoyee A’s pre-1080 service is dis-
regarded in 1089 and all subsequent plan
years becnuse his years of service as of Janu-
ary 1, 1969, equal the number of consecutive
one-year breaks he has incurred as of that
date. Therefore, as of the beginning of 1089,
Employee A Is not & plan participant. Em-
ployee A completes a year of service In 1089,
(Although section 411(a)(6)(D) does not
prohibit the plan provision under which Em-
ployee A's pre-1989 service is d
that section does not require such a provis
slon In & qualified plan.)

§ 1.411(a)=7 Definitions and special
rules.

(a) Accrued benefit. For purposes of
section 411 and the regulations there-
under, the term “accrued benefit”
means—

(1) Defined benefit plan. In the case
of a defined benefit plan—

(1) If the plan provides an accrued
benefit in the form of an annual benefit
commencing at normal retirement age,
such accrued benefit, or

(ii) If the plan does not provide an
accrued benefit in the form described in
subdivision (1) of this subparagraph, an
annual beneflt commencing at normal
retirement age which is the actuarial
equivalent (determined under section
411(0) (3) and § 1.411(c)-5) of the ac-
crued benefit determined under the plan,
In general, the term “accrued benefits"
refers only to pension or retirement bene-
fits. Consequently, accrued benefits do
not include ancillary benefits not directiy
related to retirement benefits such as
payment of medical expenses (or in-
surance premiums for such expenses),
disability benefits not in excess of the
qualified disability benefit (see section
411 (a) (9) and paragraph (¢)(3) of this
section), life Inusrance beneflts payable
a9 a lump sum, incidental death benefits,
current life insurance protection, or
medical benefits described in section
401¢h) . For purposes of this paragraph a

.subsidized early retirement benefit which

is provided by a plan is not taken into
account, except to the extent of deter-
mining the normal retirement benefit
under the plan (see section 411¢a)(9)
and paragraph (c¢) of thls section). The
accrued benefit includes any optional
settlement at normal retirement age
under actuarial assumptions no less
favorable than those which would be ap-
plied if the emplovee were terminating
his employment at normal retirement
age. The accrued benefit does not include
any subsidized value in a joint and sur-
vivor annuity to the extent that the an-
nual benefit of the joint and survivor
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annuity does not exceed the annual
benefit of a single life annuity.

(2) Defined contribution plan. In the
case of a defined contribution plan, the
balance of the employee’s account held
under the plan.

(b) Normal retirement age—(1) Gen-
eral rule. For purposes of section 411 and
the regulations thereunder, the term
“normal retirement age” means the
earlier of—

(i) The time specified by a plan at
which a plan participant attains normal
retirement age, or

(i1) The later of—

(A) The time the plan participant at-
tains age 65, or

(B) The 10th anniyersary of the date
the plan participant commences partic-
ipation in the plan.

If a plan, or the employer sponsoring the
plan, imposes & requirement that an em-
ployee retire upon reaching a certain age,
the normal retirement age may not ex-
ceed that mandatory retirement age. The
preceding sentence will apply if the em-
ployer consistently enforces a mandatory
retirement age rule, whether or not set
forth in the plan or any related docu-
ment. For purposes of subdivision (1) of
this subparagraph, if an age is not speci-
fied by a plan as the normal retirement
age, then the pormal retirement age
under the plan is the earliest age beyond
which the participant's benefits under the
plan are not greater solely on account of
his age or service. For purposes of para-
graph (b) (1) (i) (B) of this section, par-
ticipation commences on the first day of
the first year in which the participant
commenced his participation in the plan,
except that years which may be disre-
garded under section 410(a) (5) (D) may
be disregarded in determining when
participation commenced.

(2) Ezamples. The provisions of this
paragraph are {llustrated by the follow-
ing examples:

Example (1). Plan A defines normal retire-
ment age as nge 65. Under the plan, benefits
payable to participants who retire at or after
age 60 are not reduced on account of early
rétirement. For purposes of section 411 and
the vesting regulations, normal retirement
age under Plan A Is age 65 (determined under
subparagraph (1) (1) of this paragraph) ., This
18 true even If in operation all participants
retire at age 80,

Example (2). Plan B does not specifly any
age a5 the normal retirement age. Under the
plan, participants who have attalned age 55
are entitlied to benefits commencing upon re-
tirement but the benefits of participants who
retire before attaining age 70 are subject to
reduction on account of early retirement. For
purposes of section 411 and the vesting regu-
Iations the normal retirement age under plan
B is the later of (1) age 65, or (1) the 10th
annlversary of the date a plan participant
commences participation in the plan (as-
suming such date s prior to age 70).

Erxample (3). The facts are the same as In
example (2). Employes X first became & par-
tcelpant in Plan B on January 1, 1980 at age
§3. His participation continued until Decem-
ber 31, 1980, when he separated from the
service with no vested benefits, After in-
curring 6 consecutive 1-year breaks in serv-
ice, Employee X again becomes an employee
and a plan participant on January 1, 1086,
at age 50. For purposes of section 411, Em-
ployee X's normal retirement age under
Plan B Is age 69, the 10th anniversary of the
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date on which his year of plan participation
commenced. His participation in 1080 may be
disregarded under the last sentence of para-
graph (b) (1) of this section.

(¢) Normal retirement benefit—(1) In
general. For purposes of section 411 and
the regulations thereunder, the term
“normal retirement benefit” means the
periodic benefit under the plan com-
mencing upon early retirement (if any)
or at normal retirement age, whichever
benefit is greater.

(2) Periodic benefit, For purposes of
subparagraph (1) of this paragraph—

(1) In the case of a plan under which
a benefit is payable as an annuity in the
same form upon early retirement and
at normal retirement age, the greater
benefit is determined by comparing the
amount of such annuity payments.

tif) In the case of a plan under which
an annuity beneflt payable upon early
retirement is not in th same form as an
annuity benefit payable at normal re-
tirement age, the greater benefit is de-
termined by converting the annuity ben-
efit payable upon early retirement age
into the same form of annuity benefit as
is payable at normal retirement age and
by comparing the amount of the con-
verted early retirement benefit payment
with the amount of the normal retire-
ment benefit payment.

(1) In the case of a plan which is in-
tegrated with the Social Security Act or
any other Federal or State law, the peri-
odic benefit payable upon and after early
retirement age Is adjusted for any in-
creases in such benefits occurring on or
after early retirement age which are
taken into account under the plan, See
however, section 401(a)(15) and the
regulations thereunder.

(3) Benefits incluied. For purposes of
this paragraph, the normal retirement
benefit under a plan shall be determined
without regard to ancillary benefits not
directly related to retirement benefits
such as medical benefits or disability
benefits not in excess of the qualified dis-
ability benefit; see section 411(a)(7)
and paragraph (a)(1) of this section.
For this purpose, & qualified disability
benefit is a disability benefit which is not
in excess of the amount of the benefit
which would be payable to the particl-
pant if he separated from service at nor-
mal retirement age.

(4) Early retirement benefit; social
security supplement, (1) For purposes of
this paragraph, the early retirement
benefit under & plan shall be determined
without regard to any social security
supplement.

(11) For purposes of this subparagraph,
& soclal security supplement is a benefit
for plan participants which—

(A) Commences before the age and
terminates before the age when partici-
pants are entitled to old-age insurance
benefits, unreduced on account of age,
under title II of the Social Security Act,
as amended (see section 202 (a) and (g)
of such Act), and

(B) Does not exceed such old-age in-
surance benefit.

(5) Special limitation. If a defined
benefit plan bases its normal retirement
benefits on employee compensation, the
compensation must reflect the compen-

sation which would have been paid for a
full year of participation within the
meaning of section 411(b) (3). If an em-
ployee works less than a full year of
participation, the compensation used to
determine benefits under the plan for
such vear of participation must be mul-
tiplied by the ratio of the number of
hours for a complete year of participa-
tion to the number of hours worked in
such vear. A plan whose benefit formula
is computed on & computation base which
cannot decrease is not required to ad-
just employee compensation in the man-
ner described in the previous sentence.
Thus, for example, if a plan provided a
benefit based on an employee's compen-
sation for his highest five consecutive
years or a separate benefit for each year
of participation based on the employee's
compensation for such year the plan
would not have to so adjust compensa-
tion. However, if & plan provided a bene-
fit based on an employee's compensation
for the employee's last five years or the
five highest consecutive years out of the
last 10 vears, the compensation, would
have to be so adjusted, For special rules
for applying the limitations on proration
of a year of participation for benefit ac-
crual, see regulations prescribed by the
Secretary of Labor under 20 CFR Part
2530, relating to minimum standards for
employee pension benefit plans,

(6) Erxamples. The provisions of this
paragraph are {llustrated by the follow-
ing examples:

Example (1), Plan A provide for a benefit
oqual to 1% of high § years compensa-
tion for each year of rervice and a normal
rotirement age of 85. The plan al=o provides
for a full unreduced accrued benefit without
any nctuarial reduction for any employee at
age 55 with 30 years of service. Even though
the actuarial value of the early retirement
benefit could exceed the value of the benefit
at the normal retirement age, the normal
retirement benefit would not include the
greater value of the early retirement benefit
because actuarial subsidies are ignored.

Erample (2). Plan B provides the follow-
ing benefits: (1) at normal retirement age
65, 8300/mo. for Jife and (2) At early retire-
ment age 60, $400/mo, for life. The normal
retirement benefit is $400/mo., the greater of
the benefit payable at normal retirement age
($300) or early retirement (8400).

Ezample (3). Assume the same facts as
example (2) except that the early retirement
benefit of 8400 is reduced to $300 upon at-
tainment of age 65, If each employee's social
security benefit at sge 65 18 not less than
$100, the 100 would be considered to be a
social security supplement and would thers-
fore be ignored. Consequently, the normal
retirement benefit would be 8300,

Erample (4). Plan C provides a benefit at
normal retirement age equal to 1% per year
of service, multiplied by the partictpant’s
compensation sveraged over the 5 years im-
mediately prior to retirement. An early re-
tirement benefit is provided upen attainment
of age 60 equsl to the benefit nccrued to
date of early retirement reduced by 4 percent

for each year by which the early retire-
ment date precedea“the normal retirement
age of 65. Employee A was hired at age 30,
participated immed!ately, and retired at age

65. Employee A’s annual compensation was
£50,000 between ages 55-80 and was reduced
to 833,000 after age 60. The following table
indicates the amount of annual benefit
that would have been provided by the plan
formula if ‘the employee retired at or after

after 60:
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Age Final ave Percent acerned Reduction Anmmal benefit
compu! benefit
o @ @) W
$£50, 000 30 080 000
44, A0 31 B4 12,135
43, 200 32 8 12, 165
30, 800 = . 12,053
4, 400 34 06 11,881
£, 000 » 1,00 11,550

Nore.—Col. (1) thmes col. (2) times col. (3) equals col. (4),

The normal retirement benefit is the
greater of the benefit payable st normal re-
tirement age or the early retirement benefit.
Employes A's normal retirement benefit is
$12,165, the greatest annual benefit Employee
A would be entitled to.

(d) Rules relating to certain distribu-
tions and cash-outs of acerued benefits—
(1) In general, This paragraph sets forth
vesting rules applicable to certain dis-
tributions from qualified plans and their
related trusts (other than class year
plans), Subparagraphs (2) and (3) set
forth the exceptions to nonforfeitability
on account of withdrawal of mandatory
contributions provided by section 411(a)
(3) (D), When a plan utilizes these ex-
ceptions with respect to a given partici-
pant's accrued benefit, such accrued
benefit is not subject to the cash-out
rules or vesting rules of subparagraphs
(4) or (B), respectively. Section 411 pre-
scribes certain requirements with re-
spect Lo accrued benefits under a guali-
fied plan, These r ents would
generally not be satisfied if the plan dis-
regarded service in computing accrued
benefits even though amounts were dis-
tributed on account of such service. Sub-
paragraph (4) of this sets
forth rules under section 411(a) (7) (B)
which allow a plan to make distributions
and compute accrued benefits without re-
gard to the accrued benefit attributable
to the distribution. When a defined con-
tribution plan utilizes this exception with
respect 1o an accrued benefit, the plan
is not required to satisfy the rules of
subparagraph (5) of this paragraph.
Subparagraph (5) of this paragraph sets
forth a vesting requirement applicable
to certain distributions from defined
contribution plans. Subparagraph (6)
sets forth other rules which pertain to
the distribution rules of this paragraph.

(2) Withdrawal of mandatory con-
tribution——(1) General rule. In the case
of a participant’s right to his employer-
derived accrued benefit, a right is not
treated as forfeitable merely because all
or & portion of such benefit may be for-
feited on account of the withdrawnl by
the participant of any amount attribut-
able to his accrued benefit derived from
his mandatory contributions (within the
meaning of section 411¢c)(2)(C) and
§ 1.411(c)~1) before he has become a 50
percent vested participant (within the
meaning of §1.401(a)-19(b)(2)). For
purposes of determining the vested per-
centage, the plan may disregard service
after the withdrawal, For example, as-
sume that a plan utilizes 1000 hours for
computing years of service and that for
the computation period employee A had
lomhwndmvlce.n.\mioper-

cent vested at the beginning of the pe-
riod but only had 800 hours at the time
of the withdrawal, the plan could treat
A as only 40 percent vested because serv-
fce after the withdrawal can be disre-
garded. On the other hand, if A had
1000 hours at the time of the withdrawal,
he must recelve a year of service or the
computation period, even though service
is not taken into account until the end
of such period.

(i) Plan repayment provision. (A)
Subdivision (i) of this subparagraph
shall not apply uniless, at the time the
amount described in such subdivision is
withdrawn by the participant, the plan
provides the employee with a right to
restoration of his employer-derived ac-
crued benefit to the extent forfeited in
accordance with such subdivision upon
repayment to the plan of the full amount
of the withdrawal.

(B) In the case of a defined benefit
plan (as defined in section 414(j)) the
restoration of the employee's employer-
derived accrued benefit may be condi-
tioned upon repayment of interest on the
full amount of the distribution. Such
interest shall be computed on the
amount of the distribution from the date
of such distribution to the date of re-
payment, compounded annually from
the date of distribution, at the rate de-
termined under section 411(¢) (2)(C) in
effect on the date of repayment. A plan
may provide for repayment of interest
which is less than the amount deter-
mined under the preceding sentence.

(C) In the case of a defined contribu-
tion plan (as defined in section 414(1))
the plan repayment provision described
in this subparagraph may provide that
the employee must repay the full amount
of the distribution before the close of
the vesting computation period within
which the participant has a one-year
break in service within the meaning of
section 411(a) (6)(C) and §1411(a)-8,
or in the case of a plan utilizing the
elapsed time method described in Depart-
ment of Labor regulations, before the
end of a 12-consecutive month period
beginning on the seyerance from service
date or any anniversary thereof and end-
ing on the next succeeding anniversary
of such date during which the employee
does not complete any hours of service
within the meaning of 20 CFR Part
2530.200b-2(a) for the employer or em-
ployers maintaining the plan.

(D) A defined contribution plan or a
defined benefit plan may require that
such repayment be made by the employee
not later than the earlier of (1) the end
of the 2-year period beginning with the
employee’s resumption of employment
covered by the plan, (2) the end of the
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5-year period beginning with the date of
withdrawal, or (3) in the case of a de-
fined contribution plan, the time de-
scribed In (C) of this subdivision,

(E) A plan using the break in serv-
fce rule described in section 410(a)(5)
(D) for determining employees' accrued
benefits is not required to provide for
repayment by an employee whose ac-
crued benefit is disregarded by reason
of that rule,

(i) Computation of benefit. In the
case of a defined contribution plan, the
employer-derived accrued benefit re-
quired to be restored by this subpara-
graph shall not be less than the amount
in the account balance of the employee
which was forfeited. unadjusted by any
subsequent gains or losses.

(iv) Delayed forfeiture. A defined con-
tribution plan may, in lieu of the for-
feiture and restoration described in this
subparagraph, provide that the forfeiture
does not occur until the expiration of
the time for repayvment described In sub-
division (ii) of this subparagraph pro-
vided that the conditions of this subpar-
agraph are satisfied.

(3) Withdrawal of mandatory coniri-
butions; accruals before September 2,
1974—( General rule. In the case of
wrﬁcimnt’s right to the portion of

-employer-derived benefit which ac-
crued prior to September 2, 1974, a right
is not treated as forfeitable merely be-
cause all or part of such portion may
be forfeited on account of the withdraw-
al by the participant of an amount at-
tributable to his benefit derived from
mandatory contributions (within the
meaning of section 411¢c)(2)(C) and
§1411(c)-1(c) (4)) made by the par-
ticipant before September 2, 1874, {f the
amount so subject fo forfeiture is no
more than proportional to such amounts
withdrawn. This subparagraph shall not
apply to any plan to which any manda-
tory contribution (within the meaning
of section 411(e)(2)(C) and §1.411(0) -
1(0) (4)) 15 made after September 2,
1974,

(i) Defined contribution plan. In the
cawe of a defined contribution plan, the
portion of a participant's employer-de-
rived benefit which acerued prior to Sep-
tember 2, 1974, shall be determined on
the basis of a separate accounting be-
tween benefits aceruing before and after
such date. Gains. losses, withdrawals,
forfeitures, and other credits or charges
must be separately allocated to such ben-
efits, Any sllocation made on a reason-
able and consistent basis prior to Sep-
tember 1, 1977, shall satis{y the require~
ments of this subdivision.

(i) Defined benefit plan. In the case
of a defined benefit plan, the portion of &
participant’s employer-derived benefit
which accrued prior to September 2, 1074,
shall be determined in a manner con-
sistent with the determination of an ac-
crued benefit under section 411(b)(1)
(D) (see §1411(b)-1(c)). Any method
of determining such accrued benefit
which the Commissioner finds to be rea-
sonable shall satisfy the requirements of
this subdivision.

(4) Certain cash-outs of accrued
benefits—(i) Involuntary cash-outs. For
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purposes of determining an employee's
right to an accrued benefit derived from
employer contributions under a plan, the
plan may disregard service performed by
the employee with respect to which—

(A) The employee receives a distribu-
tion of the present value of his entire
nonforfeitable benefit at the time of the
distribution,

(B) The portion of such distribution
which is attributable to the present value
of the employer-derived accrued benefit
is not in excess of $1.750.

(C) The distribution is made due to
the termination of the employee’s par-
ticipation in the plan, and

(D) The plan has a repayment provi-
glon which satisfles the requirements of
subdivision (iv) of this subparagraph in
effect at the time of the distribution.

A distribution shall be deemed to be
made due to the termination of an em-
ployee’s participation in the plan if it is
made no later than the close of the sec-
ond plan year following the plan year in
which such terminstion occurs. For pur-
poses of determining the entire nonfor-
feitable benefit, the plan may disregard
service after the distribution, as illus-
frated in subparagraph (2)() of this

paragraph.

(i) Voluntary cash-outs, For purposes
of determining an employee's accrued
benefit derived from employer contri-
butions under a plan, the plan may dis-~
regard service performed by the em-
ployee with respect to which—

(A) The employee receives a distribu-
tion of the present value of his nonfor-
feitable benefit attributable to such serv-
ice at the time of such distribution,

(B) The employee voluntarily elects to
recelve such distribution,

(C) The distribution is made on term-
ination of the employee's participation
in the plan, and

(D) The plan has & repayment pro-
vision in effect at the time of the distri-
bution which satisfles the requirements
of subdivision (iy) of this subparagraph.

A distribution shall be deemed to be made
on termination of participation in the
plan {f it is made not later than the close
of the second plan year following the
plan year in which such termination oc-
curs. For purposes of determining the
nonforfeitable benefit, the plan may dis-
regard service after the distribution as
{llustrated in subparagraph (2){) of
this subparagraph.

(111) Disregard of service. Service of an
employee permitted to be disregarded
under subdivision (1) or (i) of this sub-
paragraph is not required to be taken
into account in computing the employee’s
accrued benefit under the plan. In the
case of a voluntary distribution described
in subdivision (i) of this subparagraph
which is less than the present value of
the employee's total nonforfeitable bene-
fit immediately prior to the distribution,
the accrued benefit not required to be
taken into account is such total accrued
benefit multiplied by & fraction, the nu-
merator of which is the amount of the dis-
tribution and the denominator of which
is the present value of his total nonfor-
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feitable benefit immediately prior to such
distribution. For example, A who is 50
percent vested In an account balance of

$1,000 receives a voluntary distribution -

of $250. The accrued benefit which can
be disregarded equals $1,000 times $250/
$500, or $500. However, such service may
not by reason of this paragraph be dis-
regarded for purposes of determining an
employee's years of service under sections
410(a) (3) and 411(a) (4).

(v) Plan repayment provision. (A) A
plan repayment provision satisfies the re-
quirements of this subdivision if, under
the provision, the accrued benefit of an
employee which is disregarded by a plan
under subdivision (1) or (il) of this sub-
paragraph is restored upon repayment to
the plan by the employee of the full
amount of the distribution. A plan isnot
required to provide for such repayment
unless the employee—

(1) Recelved a distribution which is
in & plan year to which section 411 ap-
plies (see § 1.411(a)~2), which distribu-
tion is less than the present value of his
accrued benefit, and

(2) Resumes employment covered un-
der the plan.

For purposes of (1) of this subdivision
(iv) (A), an employee receives a distribu-
tion which is less than the present value
of his acerued benefit if any portion of
such benefit is forfeitable at the time of
such distribution.

(B) A plan may impose the same con-
ditions on repayments for the restora-
tion of employer-derived accrued bene-
fits that are allowed as conditions for
restoration of employer-derived accrued
benefits upon repayment of mandatory
contributions under subparagraph (2)
(i) (B), (C), (D) and (E) of this para-

graph.

(v) In the case of a defined contribu-
tion plan, the employer-derived accrued
benefit required to be restored by this
subparagraph shall not be less than the
amount in the account balance of the
employee, both the amount distributed
and the amount forfeited, unadjusted
by any subsequent gains or losses. Thus,
for example, if an employee received a
distribution of $250 when he was 25 per-
cent vested in an account balance of
$1,000, upon repayment of $250 the ac-
count balance may not be less than
$1,000 even If, because of plan losses,
the account balance, if not distributed,
would have been reduced to $500.

(5) Vesting requirement jor defined
contribution plans—(1) Application. The
requirements of this subparagraph ap-
ply to a defined contribution plan which
makes distributions to employees from
their accounts attributable to employer
contributions at a time when—

(A) Employees are less than 100 per-
cent vested in such accounts, and

(B) Under the plan, employees can
increase thelr percentage of vesting in
such accounts after the distributions.

(i) Requirements. In order for a pian,
to which this subparagraph applies, to
satisfy the vesting requirements of sec-
tion 411, account balances under the
plan (with respect to which percentage
vesting can increase) must be computed

in a manner which satisfies either sub-
division (iii) (A) or (B) of this subpara-
graph.

(i) Permissible methods. A plan may
provide for either of the following meth-
ods, but not both, for computing account
balances with respect to which percent-
age vesting can increase and from which
distributions are made:

(A) (1) A separate account is estab-
lished for the employee's interest in the
plaéx as of the time of the distribution,
an

(2) At any relevant time the employ-
ee's vested portion of the separate ac-
count is not less than an amount (“X")
determined by the formula: X=P(AB
(RxXD)) —(RXD), For purposes of ap-
plying the formula: P is the vested
percentage at the relevant time; AB is
the account balance at the relevant time;
D is the amount of the distribution; R
is the ratio of the account balance at the
relevant time to the account balance
after distribution; and the relevant time
is the time at which, under the plan, the
vested percentage in the account cannot
increase.

A plan is not required to provide for
separate accounts provided that account
balances are maintained under a method
that has the same effect as under this
subdivision.

(B) At any relevant time the employ-
ee's vested portion is not less than an
amount (“X") determined by the for-
mula: X=P(AB+4D) —D, For purposes of
applying the formula, the terms have the
same meaning as under subdivision (i)
(A) (2) of this subparagraph.

(C) An application of the methods de-
scribed in subdivisions (i) (A) and (B)
of this subparagraph is {llustrated by the
following examples:

Ezxample (I). The X defined contribution
plan uses thé method described in subdivi-
slon (1i1) (A) of this subparagraph for com-
puting account balances and the break in
service rule described In section 411(a)(6)
(C) (service after a l-year break does not
inorease the vesting percentage In account
balances accrued prior to the break). The
plan distributes $250 to A when A's account
balance prior to the distribution equals
81,000 and he is 25 percent vested. At the
time of the distribution, A has not incurred
8 1-year break so that his vesting percentage
can inorease. Six years later, when A s 60
percent vested, he incurs & 1-year break so
that his vesting percentage cannot increase.
At this time his separate account balance
equals 81,500, R=81500 or 2. A's sep-

8760
arate account must equal 60 percent
(81,500+(2 X $250) ) —{2x 8250) or 60 percent
‘;(1)6600-#.600) —$500, or $1,200—-8500 equals

Erxample (2). The Y defined. contribution
plan uses the method described in subdivi-
ston (i) (B) of this subparagraph for com-
puting sccount balances and the break in
service rule described in section 411(a)(68)
(C). The plan distributes $250 to B when
B's account balance prior to the distribution
equals $1,000 and he 15 25 percent vested.
At the time of the distribution, B has not
incurred g 1-year bresk 5o that his vesting
percentage can increase, Six years later, when
A is 60 percent vested, he incurs & l-year
break so that his vesting percentage cannot
increase. At this time his account balance
equals $1,500. B's separate sccount must
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equal 60 percont ($1,5004-8250) —8250, 60%
of $1,750 — 8250 equals $800.

(8) Other rules—(i) Distributions on
separation or other event. None of the
rules of this paragraph preclude distri-
butions to employees upon separation
from service or any other event recog-
nized by the plan for commencing dis-
tributions, Such a distribution must, of
course, satisfy the applicable qualifica-
tion requirements pertaining to such
distributions. For example, a profit-
sharing plan could pay the vested por-
tion of an account balance to an em-
ployee when he separated from service,
but in order to satisfy section 411 the
plan might not be able to forfeit the
nonvested account balance until the em-
ployee has a l-year break in service.
Similarly, the fact that a plan cannot
disregard an accrued benefit attribut-
able to service for which an employee
has received a distribution because the
plan does not satisfy the cash-out re-
quirements of subparagraph (4) of this
paragraph does not mean that the em-
ployee’s accrued benefit (computed by
taking into account such service) can-
not be offset by the accrued bhenefit at-
tributable to the distribution.

(1) Joint and survivor requirements.
See §1401 (a)-11(a)(2) (relating to
joint and survivor annuities) for special
rules applicable to certain distributions
described in this paragraph.

(i) Plan repayments. (A) Under sub-
paragraphs (2) and (4) of this para-
graph, a plan may be required to restore
accrued benefits In the event of repay-
ment by an employee.

(B) For purposes of applying the lim-
itations of section 415 (¢) and (e), in the
case of a defined contribution plan, the
repayment by the employee and the res-
toration by the employer shall not be
treated as annual additions.

(C) In the case of & defined contribu-
tion plan, the permissible sources for res-
toration of the accrued benefit are: in-
come or gain to the plan, forfeitures, or
employer contributions. Notwithstanding
the provisions of §1.401-1(b) (1)),
contributions may be made for such an
accrued benefit by a profit-sharing plan
even though there are no profits, In or-
der for such a plan to be qualified, ac-
count balances (accrued benefits) gen-

erally must correspond to assets in the

plan. Accordingly, there cannot be an
unfunded account balance. However, an
account balance will not be deemed to
be unfunded in the case of a restoration
Il assets for the restored benefit are pro-
vided by the end of the plan year follow-
ing the plan year in which the repay-
ment occurs.

§ 1-43 (a)=8 Changes in vesting sched-

.

(@) Requirement of prior schedule.
Under section 411(a) (10) (A), for plan
years for which section 411 applies, &
plan will be treated as not meeting the
minimum vesting standards of section
411(a) (2) if the plan does not satisfy
the requirements of this paragraph. If
the vesting schedule of a plan s
amended, then as of the date such
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amendment is adopted, the plan satisfles
the requirements of this paragraph if,
under the plan as amended, in the case
of an employee who is a participant on—

(1) The date the amendment |is
adopted, or

(2) The date the amendment is effec-
tive, If later

The nonforfeitable percentage (deter-
mined as of such date) of such employ-
ee's right to his employer-derived
accrued benefit is not less than his per-
centage computed under the plan with-
out regard to such amendment.

(b) Election of former schedule—i1)
In general. Under section 411(a)(10)
(B), for plan years for which section 411
applies, if the vesting schedule of a plan
is amended, the plan will not be treated
as meeting the minimum vesting stand-
ards of section 411(a) (2) unless the plan
as amended, provides that each partici-
pant whose nonforfeitable percentage
of his accrued benefit derived from em-
ployer contributions is determined under
such schedule, and who has completed at
least 5 years of service with the employer,
may elect, during the election period, to
have the nonforfeitable percentage of his
accrued benefit derived from employer
contributions determined without regard
to such amendment. Notwithstanding
the preceding sentence, no election need
be provided for any participant whose
nonforfeitable percentage under the
plan, as amended. at anv time cannot be
less than such percentage determined
without regard to such amendment.

(2) Electlion period. For purposes of
subparagraph (1) of this paragraph, the
election period under the plan must begin
no later than the date the plan amend-
ment is adopted and end no earlier than
the latest of the following dates:

(1) The date which is 60 days after the
day the plan amendment is adopted,

(if) The date which is 60 days after
the day the plan amendment becomes
effective, or

(1if) The date which is 60 days after
the day the participant is issued written
notice of the plan amendment by the
employer or plan administrator.

(3) Service requirement. For purposes
of subparagraph (1) of this paragraph, a
participant shall be considered to have
completed.5 years of service if such par-
ticipant has completed 5 years of service,
whether or not consecutive, without re-
gard (o the exceptions of section 411
(a) (4) prior to the expiration of the
election period described in subpara-
graph (2) of this paragraph. For the
meaning of the term “year of service”,
see regulations prescribed by the Secre-
tary of Labor under 20 CFR Part 2530,
relating to minimum standards for em-
ployee pension benefit plans.

(4) Election only by participant. The
election described in subparagraph (1)
of this paragraph is avallable only to an
Individual who is a participant in the
plan at the time such election is made.

(5) Election may be irrevocable. A
plan, as amended, shall not fail to meet
the minimum vesting standards of sec-
tion 411(a)(2) by reason of section
411¢a) (10) (B) merely because such plan
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provides that the election described in
subparagraph (1) of this paragraph is
irrevocable.

(6) Relationship with section 411(a)
(2). The election described in subpara-
graph (1) of this paragraph is available
for a vesting schedule which does not
satisfy the requirements of section 411
(a) (2) only if under such schedule all
participants have a 50 percent nonfor-
feitable right after 10 years of service,
and a 100 percent nonforfeitable right
after 15 years of service, in their em-
ployer-derived accrued benefit. If the
vesting schedule provides less vesting
than the rercentages required by the
preceding sentence, the plan can be
amended to provide for such vesting,

(¢) Special rules—(1) Amendment of
vesting schedule. For purposes of this
section, an amendment of a vesting
schedule is each plan amendment which
directly or indirectly affects the compu-
tation of the nonforfeitable percentage
of employees’ rights to employer-derived
acerued benefits, Consequently, such an
amendment, for example, includes each
change in the plan which affects either
the plan's computation of years of serv-
ice or of vesting percentages for years of
service.

(2) Agpregation of amendments. All
plan amendments which are: (1) amend-
ments of & vesting schedule within the
meaning of suinaragraph (1) of this
paragraph and ({1) adopted and effec-
tive at the same time, shall be deemed to
be a single amendment for purposes of
applying the ruies in paragraphs (a) and
(b) of this section.

§ 1.411(a)=9 Amendment of break in
service rules; transitional period.

(@) In general. Under section 1017
(f) (2) of the Employee Retirement In-
come Security Act of 1974, a plan iIs not
a qualified plan (and a trust forming a
part of such plan is not a qualified trust)
if the rules of the plan relating to breaks
in service are amended, and—

(1) Such amendment is effective after
January 1, 1974, and before the effective
date of section 411, and

(2) Under such amendment, the non-
forfeitable percentage of any employee's
right to his employer-derived accrued
benefit Is less than the lesser of the non-
forfeitable percentage of such employ-
ee’s right to such benefit—

(1) Under the bresk in service rules
provided by section 411(a) (6) and § 1.411
(a)-6 (¢), or

(1) The greatest such percentage
under the plan as in effect on or after
January 1, 1974 (provided the bresk in
service rules of the plan were not in
violation of any law or rule of law on
January 1, 1974).

(b) Break in service rules. For pur-
poses of paragraph (a), the term “break
in service rules” means the rules pro-
vided by a plan relating to circum-
stances under which a period of an em-
ployee’s service or plan participation is
disregarded, for purposes of determin-
ing the extent to which his rights to his
accrued benefit under the plan are un-
conditional, {f under such rules such
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service is disregarded by reason of the
employee’s failure to complete a required
period of service within a specified pe-
riod of time. For this purpose, plan rules
which result in the loss of prior vesting
or benefit accruals of an employee, or
which deny an employee eligibility to
participate, by reason of separation or
failure to complete a required period of
service within a specified period of time
(e.g. 300 hours in one year) will be con-
sidered break in service rules, For pur-
poses of section 11(b)(3), service de-
scribed under the plan's break in service
rules, as in effect before the effective
date of section 411, need not be counted.

9. Section 1.411(b)-1 is added to read
as follows:

§1411(b)=1 Acecrued benefit require-
menlis,

(a) Accrued benefit requirements—
(1) In general. Under section 411(b), for
plan years beginning after the applicable
effective date of section 411, rules are
provided for the detoermination of the
accrued benefit to which & participant is
entitled under & plan. Under a defined
contribution plan, a participant’s accrued
benefit is the balance to the credit of
the participant’s account. Under & de-
fined benefit plan, a participant’s ac-
crued “benefit is his accrued benefit
determined under the plan. A defined
benefit plan Is not a qualified plan unless
the method provided by the plan for de-
termining accrued benefits satisfies at
least one of the alternative methods (de-
scribed in paragraph (b) of this section)
for determining accrued benefils with
respect to all active participants under
the plan. A defined benefit plan may pro-
vide that accrued benefits for partici-
pants are determined under more than
one plan formula. In such a case, the
peerued benefits under all such formulas
must be aggregated in order to determine
whether or not the sccrued benefits un-
der the plan for participants satisfy one
of the alternative methods. A plan may
satisfy different methods with respect
to different classifications of employees,
or separately satisfy one method with
respect to the accrued benefits for each
such classification, provided that such
classifications are not so structured as
to evade the accrued benefit require-
ments of section 411(b) and this section.
(For example, if a plan provides that
employees who commence participation
at or before age 40 accrue benefits in a
manner which satisfles the 133% per-
cent method of determining accrued
benefits and employees who commence
participation after age 40 accrue bene-
fits in & manner which satisfles the 3
percent method of determining accrued
benefits, the plan would be so structured
as to evade the requirements of section
411(b).) A defined benefit plan does not
satisfy the requirements of section
411(b) and this section merely because
the accrued benefit Is defined as the
“reserve under the plan”, Special rules
are provided for the first two years of
service by a participant, certain insured
defined benefit plans, and certain reduc-
tions in accrued benefits due to increas-
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ing age or service. In addition, a special
rule is provided with respect to accruals
for service before the effective date of
gection 411.

(2) Cross references—

(i) 3 percent method. For rules relat-
ing to the 3 percent method of deter-
mining accrued benefits, see paragraph
(b) (1) of this section.

(i1) 1333 percent method. For rules re-
lating to the 133% percent method of
determining accrued benefits, see para~
graph (b) (2) of this section.

(i) Fractionil method. For rules re-
Iating to the fractional method of deter-
mining accrued benefits, see paragraph
(b) (3) of this section.

(iv) Accruals before effective date. For
rules relating to accruals for service be-
fore the effective date of section 411, see
paragraph (c¢) of this section.

(v) First 2 years of service. For spe-
clal rules relating to determination of
accrued benefit for first 2 continuous
years of service, see paragraph (d) (1) of
this section.

(vi) Certain insured plans. For special
rules relating to determination of ac-
crued benefit under a defined benefit plan
funded exclusively by insurance con-
tt.;'acts. see paragraph (d)(2) of this sec-

on.

(vil) Accruals decreased by increasing
age or service. For special rules relating
to prohibition of decrease in accrued
benefit on account of increasing age or
:iervice. see paragraph (d) (3) of this sec-

jon.

(vill) Separate accounting. For rules
relating to requirements for separate ac-
counting, see paragraph (e) of this sec-
tion.

(ix) Year of participation, For defini-
tion of “year of participation”, see para-
graph (1) of this section. 3

(b) Defined benefit plans. A defined
benefit plan satisfles the requirements of
section 411(b) (1) and this parsgraph for
& plan year to which section 411 and this
section apply if it satisfles the require-
ments of subparagraph (1), (2), or (3) of
this paragraph for such year.

(1) 3 percent method—(i1) General
rule. A defined benefit plan satisfies the
requirements of this paragraph for a plan
year I, as of the close of the plan year,
the accrued benefit to which each par-
ticipant is entitled, computed as if the
participant separated from the service
as of the close of such plan year, is not
Jess than 3 percent of the 3 percent
method benefit, multiplied by the num-
ber of years (not in excess of 33%4) of his
participation in the plan including years
after his normal retirement age. For
purposes of ‘this subparagraph, the “3
percent method benefit” is the normal
retirement benefit to which the partici-
pant would be entitled if he commenced
participation at the earliest possible entry
age for any individual who is or could
be & participant under the plan and if
he served continuously until the earlier
of age 65 or the normal retirement age
under the plan.

1) Special rules—(A) Compensation.
In the case of a plan providing a retire-
ment benefit based upon compensation

during any perlod, the normal retirement
benefit to which a participant would be
entitled is determined as if he continued
to earn annually the average rate of
compensation which he earned during
consecutive years of service, not in ex-
cess of 10, for which his compensation
was the highest. For purposes of this sub-
division (A), the number of consecutive
years of service used in computing aver-
age compensation shall be the number of
years of service specified under the plan
(not in excess of 10) for computing nor-
mal retirement benefits,

(B) Social security, ete. For purposes
of this subparagraph, for any plan year,
social security benefits and all relevant
factors used to compute benefits, e.g.,
consumer price index, are treated as re-
maining constant as of the beginning of
the current plan year for all subsequent

plan years.

(C) Computation in cerlain cases. In
the case of any plan to which the pro-
visions of section 411(b)(1)(D) and
paragraph (¢) of this section are appli-
cable, for any plan year the accrued
benefit of any participant shall not be less
than the accrued benefit otherwise deter-
mined under this stibparagraph, reduced
by the excess of the accrued benefit
determined under this subparagraph as
of the first day of the firsi plan year to
which section 411 applies over the ac-
crued benefit determined under section
411(b) (1) (D) and paragraph (¢) of this
section and increased by the amount
determined under paragraph (¢)(2)(v)
of this section.

(iii) Ezamples. The application of this
subparagraph is illustreted by the fol-
lowing examples.

Example (1). The M Corporation’s defined
benefit plan provides an annual retirement
benefit commencing at age 65 or $4 per
month for each year of participation. As a
condition of participation, the plan requires
that at employee have attained age 25. The
normal retirement age specified under the
plan is age 85. The plan provides for no Nmit
on the number of years of credited service.
A, age 40, is a participant in the M Corpora-
tion's plan.

A has completed 12 years of participation
in the plan of the M Corporation as of the
close of the plan year, Under subdivi-
sion (1) of this subparagraph, the normal
retirement benefit commencing at age
65 to which a participant would be entitled
if he commenced participation at the
earliest possible entry age (25) under the
plan and served continuously until normal
retirement age (85) is an annual bepefit
of $1,020 [40X (12x#$4)]. Under parsgraph
(b) (1) (1) of this seéction, the plan does not
satisfy the requirements of this subpara-
graph unless A has asccrued an annual benefit
of at Jeast #6801 [0.03X(91,920x12)] as
of the close of the plan year. Under the M
Corporation plan, A Is entitled to an
sccrued benefit of 8576 [(12x12) X 84] 8s of
the close of the plan year, Thus, with re-
spect to A, the mccrued benefit provided
under the M Corporation plan does not
satlsfy u:: requirements of this

subparagraph.

Ezample (2), Assume the same facts as o
example (1) except that the M Cor-
porstion’s plan provides that only the first
80 years of participation are taken into ac-
count. Under subdivision (i) of this gubpara-
graph, the normal retirement benefit com-
mencing at sge 65 to which a participant
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would be entitied If he commenced
participation at the earllest posaible entry
age under the plan (25) and served
continuously until normal retirement sge
(66) is an annual benefit of §1,440 [30 X 848).
Under paragraph (b)(1)(!) of this section,
the plan does not satisfy the requirements of
this subparagraph unless A has accrued
an annual benefit of at lesst 8518
[0.03% (81440 12)] as of the close of the
plan year., Under the M Corporation plan, A
is entitied to an accrued benefit of 8576
[12x$48]. Thus, with respect to A, the ac-
crued benefit provided under the M Cor-
poration plan satisfies the requirements of
this subparagraph.

Example (3). The N Corporation’s defined
benefit plan provides an annual retirement
benefit commencing at age 65 of 50 percent
of average compensation for the highest 8
consecutive years of compensation for an
employes with 25 years of participation. A
participant who separates from service before
age 65 Is entitled to 2 percent of
average compensation for the highest 3 con-
secutive years of compensation for each year
of participation not in excess of 25, The
plan has no minimum age or servics require-
ment for participation. The normal re-
tirement age specified under the plan is age
65. On December 31, 1990, B, age 40, 1s a
mmt in the N Corporation's plan. B

employment with the N Corporation
and became a participant In the N Cor-
poration’s plan on January 1, 1080. Under
this subparagraph, the normal retirément
benefit to which a partilcpant would be en-
titled If he commenced participation at
the earliest possible entry age (0) under the
plan and served continuously until normal
retirement age (65) is 50 percent of average
compensation for the highest 8 consecutive
years of compensation per year come
mencing at age 65, Under this subparagraph,
B must have accrued an sonual benefit of at
least 16.5 percent of his highest 8 con-
secutive years of compensation per yoar
commencing at age 65 [0.03x50 percent of
average compensation for the highest 3 con-
seocutive years of compensation x 11] as of the
close of the plan year. Under the N Corpora-
tion plan, B has accrued an annual benefit
of 22 percent of avernge compensation for
his highest 3 consecutive years of compensa-
tion per year commencing at age 65. Thus,
with respect to B, the sccrued benefit under
the N Corporation plan satisfles the require-
ments of this subparagraph.

Example (4). The P Corporation’s defined
benefit plan providés an annual retirement
benefit commencing at age 65 of 50 percent
of average compensation for the 3 consecu-
tive years of compensation from the P Cor-
poration next preceding normal retirement
age. The plan has no minimum age or serv-
lce requirement for participation. The nor-
mal retirement age under the plan is age 65.
On December 31, 1000, C, nge 55, separates
from service with the P Corporation. C began
employment with the P Corporation and be-
came s participant in the P Corporation's
pisn on January 1, 1980.-As of Decernber 31,
1990, C's average compensation for the 3 con-
secutive years preceding his separation from
service is $15,000, Under this subparagraph,
the normal retirement benefit to which a
participant would be entitied if he com-
menced participation st the earliest posaible
entry age (0) under the plan and served con-
tinuously until normal! retirement age (65)
is an annual benefit of 50 percent of average
compensation for the 3 consecutive years of
compensation from the P corporation next
preceding normal retirement age commenc-
Ing at age 65. C must have acorued an an-
nual benefit of nt least $2,475 commencing
At age 65 10.03%(0.50x$15,000) X11] as of his
Separation from the service with the P Cor-
poration {n order for the P Corporation's
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plan to satisfy the requirements of this sub-
paragraph with respect to C.

Ezample (5). On December 31, 1885, the R
Corporation’s defined benefit plan provided
an snnual retirement benefit commencing at
Age 65 of $100 for each year of participation,
not to exceed 30, As a condition of partici-
pation, the plan requires that an employee
have attalned age 25. The normal retirement
age specified under the plan is age 65. The
appropriate computation period ia the cal-
endar year. On January 1, 1986, the plan s
amended to provide an annual retirement
benefit commencing at age 65 of $200 for
each year of particlpation (before and after
the amendment), not to exceed 30. B, age
40, is a participant In the R Corporation’s
plan. B has completed 15 years of participa-
tion In the plan of the R Corporation as of
December 31, 1980, Under paragraph (b) (1)
(1) of this ssctlon, the normal retirement
benefit commencing at age 65 to which o
participant would be entitled if he come-
menced participation at the earliest poasible
entry age (25) under the plan and served
continuously until normal retirement age
(65) 1s an annual benefit of $6,000 [30x200).
Under subdivision (1) of this subparagraph,
the plan does not satisfy the requirements
of this subparagraph unless B has accrued
an annual benefit of at least $2,700 [0.03X
$6,000x15] as of December 31, 1890. Under
the R Corporation plan, B is entitled to an
accrued benefit of $3,000 [8200x15] as of
December 31, 1900. Thus, with respect to B,
the accrued benefit provided under the R
Corporation plan satisfies the requirements
of this subparagraph,

Ezample (6). On Decomber 31, 1095, the J
Corporation’s defined benefit plan provided
an annual rétirement benefit commencing
at age 65 of $4.800 after 30 years of participa~
tion. The normal retirement age specified
under the plan is age 65. The appropriate
computation period is the calendar year, On
January 1, 1996, the plan Is amended to pro-
vide an annual reurement benefit comse
mencing at age 65 of $8,000. A, age 40, s &
participant in the J Corporation's plan since
its adoption on January 1, 1086. Under para-
graph (b) (1) (1) of this section, on December
81, 1995, the normal retirement benefit com-
mencing at age 65 to which a participant
would be entitled if he commenced participa-
tion at the earliest possible entry age (0)
under the plan and served continuously until
normal retirement age (65) is an annual
benefit of §4,800. Under paragraph (b) (1) (1)
of this section, on January 1, 1896, the normal
retirement benefit commencing at age 65 to
which a participant would be entitied If he
commenced participation at the earlliest
possible entry age (0) under the plan and
served continuously until normal retirement
8ge (65) s an annual benefit of $8,000. Under
subdivision (1) of this subparagraph, the plan
does not satisfy the requirements of this
subparagraph unless A has an accrued benefit
on Decembder 31, 1005 of at least #1440
[84.800 X 0.03 X 10] and an accrued benefit
on January 1, 1696 of at loast $1,800 [86,000
% 003 X 10}.

Example (7). The X Company's defined
benefit plan provides an annual retirement
beneft commeneing at nge 65 of #4 per month
for each year of participation (not to ex-
ceed 30), As a condition of participation, the
plan requires that an employee have attained
age 25. The normal retirement age specified
under the plan Is age 65. D, age 68, is 8 parti-
cipant in the X Company’s plan. D has com-
pleted 20 years of participation in the X
Company plan as of the close of the plan
year, Under paragraph (b) (1) (1) of this sec-
tion, the normal retirement benefit com-
mencing at age 65 to which a participant
would be entitied if he commenced partici-
pation at the earliest posaible entry age (25)
under the plan and served continuously until
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normal retirement age (65, is an annual
benefit, commencing at age 65, of $1.440 [30
X $48], Under paragraph (b) (1)(1) of this
section, the plan does not satisly the require-
ments of this subparagraph unless D has
accrued an annual benefit, comme 'cing at
age 65, of $864 [0.03 X $1,440 X 20] as of the
closs of the pian year. Under the X Company
plan, D has accured an annual benefit, com-
mencing at age 65, of $960 [20 X $48]. Thus,
with respect to D the accrued benefit pro-
vided under the X Company plan satisfies
the requirements of this subparagr

Brample (8). Assume the same facts as In
example (7) except that for purposes of
determining accrued benefits under the plan
the X Company's plan disregards al] years of
participation after normal retirement age.
Under paragraph (D) (1) (1) of this section,
the normal retirement benefit commencing at
age 65 to which a participant would be en-
titled If he commenced participation at the
ecarliest possible entry age (25) under the
plan and served continuously until normal
retirement age (65) is an annual benefit of
81,440 [30 X #48). Under paragrapn (b) (1) (1)
of this saction the plan does not satisfy the
requirements of this subparagraph unless D
has accrued an annual benefit, commencing
ot ago G5, of 8864 [0.03 X 81,440 20] as of
the cloge of the plan year. Under the X
Company's plan, D has accrued an annual
benefit commencing at age 65, of 8816 |17
X $48]. Thus, with respect to D, the acerted
benefit provided under the X Company plan
does not satisfy the requirements of this
subparagraph.

(2) 133% percent rule—(1) General
rule. A defined benefit plan satisfies the
requirements of this subparagraph for
a particular plan year if—

(A) Under the plan the accrued bene~
fit payable at the normal retirement age
(determined under the plan) is equal to
the normal retirement benefit (deter-
mined under the plan), and

(B) The annual rate at which any
individual who is or could be a partici-
pant can accrue the retirement benefits
paysable &t normal retirement age under
the plan for any later plan year cannot
be more than 133% percent of the annual
rate at which he can accrue benefits for
any plan year beginning on or after such
particular plan year and before such
later plan year.

(i) Special rules. For purposes of this
subparagraph—

(A) Plan amendments. Any amend-
ment to the plan which is In effect for
the current plan year shall be treated as
if it were in effect for all other plan
years.

(B) Change in accrual rate. Any
change in an accrual rate which change
does not apply to any individual who is
or could be a particlpant in the plan
year is disregarded. Thus, for example,
if for its plan year beginning January 1,
1080, a defined benefit plan provides an
accrued benefit in plan year 1980 of 2
percent of a participant’s average com-
pensation for his highest 3 years of com~
pensation for each year of service and
provides that in plan year 1981 the ac-
crued benefit will be 3 percent of such
average compensation, the plan will not
be treated as failing to satisfy the re-
quirements of this subparagraph for plan
year 1980 because in plan yeer 1980 the
change in the accrual rate does not apply
to any individual who is or could be a
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participant in plan year 1980. However,
if, for example, a defined benefit plan
provided for an accrued benefit of 1 per-
cent of a participant’s average compen-
sation for his highest 3 years of com-
pensation for each of the first 10 years of
service and 1.6 percent of such average
compensation for each year of service
thereafter, the plan will be treated as
failing to satisfy the requirements of this
subparagraph for the plan year even
though no participant is actually accru-
ing at the 15 percent rate because an
individual who could be a participant
and who had over 10 years of service
would accrue at the 1.5 percent rate,
*which rate exceeds 133% percent of the
1 percent rate.

(C) Early retirement bdenefits, The
fact that certain benefits under the plan
may be payable to certalf™participants
before normal retirement age is disre-
garded. Thus, the requirements of sub-
division (1) of this subparagraph must
be satisfied without regard to any bene-
fit payable prior to the normal retire-
ment benefit (such as an early retire-
ment benefit which is not the normal
retirement benefit (see § 1.411(a)-7(c)).

(D) Soctal security, ete. For purposes
of this paragraph, for any plan year,
social security benefits and all relevant
factors used to compute benefits, e.g.,
consumer price index, are treated as re-
maining constant as of the beginning of
the current plan year for all subsequent
plan years.

(E) Postponed retirement., A plan
shall not be treated as failing to satisfy
the requirements of this subparagraph
for a plan year merely because no bene-
fits under the plan accrue to a partici-
pant who continues service with the em-
ployer after such participant has at-
tained normal retirement age,

(F) Computation of benefit. A plan
shall not satisfy the requirements of this
subparagraph if the base for the com-
putation of retirement benefits changes
solely by reason of an increase in the
number of years of participation. Thus,
for example, a plan will not satisfy the
requirements of this subparagraph if it
provides a benefit, commencing at nor-
mal retirement age, of the sum of (I
1 percent of average compensation for a
participant’s first*3 years of participa-
tion multiplied by his first 10 years of
partieipation (or, if less than 10 his total
years of parteipation) and (2) 1 percent
of average compénsation for a parti-
¢cipant's 3 highest years of participation
multiplied by each year of participation
subsequent to the 10th year.

(il) Ezamples, The application of this
subparagraph is illustrated by the fol-
lowing examples:

Ezample (1). On January 1, 1880, the R
Corporation’s defined benefit plan provides
for an annual benefit (commencing at age
65) of » percentage of a participant'’s average
compensation for the period of 6 consecutive
years of participation for which his compen-~
sation is the highest. The percentage iz 2 per-
cent for each of the first 20 years of participa~
tion and 1 percent per year thereafter, The
Appropriate computation period in the
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calendar year, The R Corporation's plan
satisfles the requirements of this subpara-
graph because the 13335 percent rule does
not restrict subsequent accrual rate de-
crenses.

Ezample (2). On January 1, 1980, the J
Corporation's defined benefit plan provides
for an annual benefit (commencing st age
65) of a percentage of & participAnt’s average
compensation for the period of his final §
consecutive years of participation. The per-
centage i 1 percent for each of the first
5 years of participation; 114 percent for each
of the next 5 years of participation; and
13} percent for each year thereafter. The ap-
propriate computation period is the calendar
year. Even though no single accrual rate
under the J Corporation’s plan exceeds 133
percent of the immediately preceding accrual
rate, the J Corporation’s plan does not satisfy
the requirements of this subparagraph bo-
cause the rate of accrual for all
participation in excess of 10 (1% pemnt)
exceeds 13315 percent of the rate of accrual
for any of the first 5 years of participation
(1 percent).

Example (3). On January 1, 1880, the C
Corporation’s defined benefit plan provides
for an annual benefit (commencing at age
65) of a percentage of a participant's average
compensation for the period of 3 consecutive
years of participation for which his compen-
sation {s the bhighest. The percentage is 2
percent for each of the first 5 years of par-
ticipation; 1 percent for each of the next §
years of participation; and 13; percent for
each year thereafter. The appropriate com-
putation period Is the calendar year. Even
though the average rate of accrual under the
C Corporation’s plan is not less rapidly than
ratably, the C Corporation’s plan does not
satisfy the requirements of this subparagraph
because the rate of accrual for all years of
participation In excess of 10 (1% percent)
for any employee who is actually sccruing
benefits or who could accrue benefits ex-
coeds 133%; percent of the rate of accrual
for the sixth through tenth years of partici-
pation, respectively (1 percent).

(3) Fractional rule—1) In general. A
defined benefit plan satisfies the require~
ments of this paragraph if the accrued
benefit to which any participant is en-
titled is not less than the fractional rule
benefit multiplied by a fraction (not ex-
ceeding 1)—

(A) The numerator of which is his
total number of years of participation in
the plan, and

(B) The denominator of which is the
total number of years he would have par-
ticipated in the plan if he separated from
the service at the normal retirement age
under the plan.

(11) Special rules. For purposes of this
subparagraph—

(A) Fractional rule benefit, The “frac-
tional rule benefit” is the annual benefit
commencing st the normal retirement
age under the plan to which a particl-
pant would be entitled if he continued
to earn annually until such normal re-
tirement age the same rate of compen-
sation upon which his normal retirement
benefit would be computed. Such rate of
compensation shall be computed on the
basis of compensation taken into account
under the plan (but taking into account
average compensation for no more than
the 10 years of service immediately pre-
ceding the determination). For purposes
of this subdivision (A), the normal re-
tirement benefit shall be determined as

if the participant had attained normal
retirement age on the date any such
determination is made.

(B) Social security, etc. For purposes
of this sub , for any plan year,
social security benefits and all relevant
factors used to compute benefits, e.g.,
consumer price index, are treated as re-
maining constant as of the beginning of
the current plan year for all subsequent

plan years,

(C) Postponed retirement. A plan shall
not be treated as failing to satisfy the
requirements of this subparagraph
merely because no benefits under the
plan accrue to a participant who con-
tinues service with the employer after
such participant has attained normal re-
tirement age under the plan.

(D) Computation in certain cases. In
the case of any plan to which the pro-
visions of section 411(b) (1) (D) and par~-
agraph (¢) of this section are applicable,
for any plan year the accrued benefit of
any participant shall not be less than
the accrued benefit otherwise determined
under this subparagraph, reduced by the
excess of the accrued benefit determined
under this subparagraph as of the first
day of the first plan year to which sec-
tion 411 applies over the accrued benefit
determined under section 411(b) (1) (D)
and paragraph (c) of this section and
increased by the amount determined
under paragrah (¢) (2) (v) of this section.

(111) Examples. The application of this
subparagraph Is fllustrated by the fol-
lowing examples:

Example (1). The R Corporation's defined
benefit plan provides an annual retirement
benefit commencing st age 65 of 30 percent
of & participant's aversge compensstion for
his highest 3 consecutive years of participa-
tion. If a participant separates from service
prior to normal retirement age, the R Cor-
poration’s plan provides a benefit equal to
an amount which bears the same ratio to
30 percent of such average compensation aa
the participant’s actusl number of years of
participation in the plan bears to the number
of years the participant would have partici-
pated in the plan had he separated from
service st age 65. The plan further provides
that normal retirement sge Is age 65. A, age
65, s a participant in the R Corporation’s
plan for the current year, and A has 15 years
of participation In the R Corporation’s plan.
As of the current year, A's aversge com-
pensation for his highest 8 years of compen-
sation is $20,000. The R Corporation’s plan
satiafies the requirements of this subpars-
graph because if A soparates from thoe service
in the current year he will be entitled to an
annual benefit of §3,600 commencing at age
65 [0.3x820,000) xX16/25].

Ezample (2). The J Corporation’s defined
benefit plan provides a normal retirement
benefit of 1 percent per year of a participant's
average compensstion from the employer, In
the case of a participant who separates from
service prior to normasl retirement age (85),
the plan provides that the annual benefit
is an amount which is equal to 1 percent
of such compensation multiplied by the
number of years of plan participation ac-
tually completed by the particlpant. The
plan year of the J Corporation’s plan is the
calendar year, B, age 55, is a participant In
the J Corporation’s plan for the current year.
B became a participant in the J Corporation's
plan on January 1, 1880, As of December 37,
1800, B's compensation history is as follow::
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Year Com,
1080 $17, 000
1081 18, 000
1982 20, 000
) O S I S R N
1988 oo mnccnaan. 21, 000
1908 e e iiiianaana 22, 000
1988 ceeencsncn e nae -~ 23,000
1087 - 25, 000
1968 -m= 26,000
1889 .. —— - 29,000
1900 e e -- 32,000

If B separates from service-on December 31,
1980, he would be entitied to an annual beno-
fit of §2,630 commencing at age 65. Because
the J Corporation’s plan does not lmit
the number of years of compensation to be
taken into account in determining the nor-
mal retirement benefit, B's rate of compensa-
tion for purposes of determining his normal
retirement benefit is $23,600 |$18,000 4 $20,000
4 $20,000 + 821,000 -4 822,000 -4 23,000 4 $25,000
+$26,000+4 $29,000 4 832,000

10

Under this subparagraph, B's accrued bene-
fit under the J Corporation’s plan as of
December 31, 1980 must be not less than
$2561 per year commencing at age 65
[0.0% X (817,000 -4 $18.,000 -+ 820,000 + $20,-
000 4 $21,000 4 822,000 4 823,000 + 825~
000 -+ $26,000 + $20,000 +4 $32.000 + (823,~
600 % 10)) X 11/21]. Thus, the J Corpora~
tion’s plan would not satisfy the require-
ments of this subparagraph.

(¢) Accruals for service before effec-
tive date—(1) General rule. For a plan
yvear to which section 411 applies, a de-
fined benefit plan does not satisfy the
requirements of section 411(b)(1) and
this section unless, under the plan, the
accrued benefit of each participant for
plan years beginning before section 411
applies is not less than the greater of—

(1) Buch participant's accrued bene-
fit (as of the day before section 411 ap-
plies) determined under the plan as in
effect from time to time prior to Sep-
tember 2, 1974 (without regard to any
amendment adopted after such date),
or

(1) One-half of the accrued benefit
that would be determined with respect to
the participant &s of the day before sec-
tion 411 applies if the participant's ac-
crued benefit were computed for such
prior plan years under 8 method which
satisfies the requirements of section 411
() (1) (A), (B), or (C) and paragraph
(b) (1), (2), or (3) of this section. See 29
CFR Part 2530, Department of Labor
regulations relating to minimum stand-
ards for employee pension benefit plans,
for time participation deemed to begin.

(2) Special rules—(1) A plan shall not
be deemed to fail to satisfy the require-
ments of section 411(b) and this sec~
tion merely because the method for com-
puting the accrued benefit of a partici-
pant for years of participation prior to
the first plan year for which section 411
is effective with respect to the plan is
not the same method for computing the
accrued benefit of a participant for years
g; ;;aruclpcuon subsequent to such plan

(1) For purposes of paragraph (¢) (1)
(1) of this section, section 411(b) (1) (A)
and paragraphs (b) (1) of this section
shall be applied as if the participant
separated from service with the em-
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ployer on the day before the first day of
the first plan year to which section 411

applies.

(iii) For purposes of paragraph (c)
(1) (1) of this section, section 411(b) (1)
(B) and paragraph (b)(2) of this sec-
tion shall be applied in the following
manner:

(A) Except as provided in (c¢) (2) (1iD)
(B) of this section, section 411(b) (1) (B)
and paragraph (b)(2) of this section
ghall be applied as if the participant
separated from service with the employer
on the day before the first day of the first
plan year to which section 411 applies,

(B) In the case that the plan does not
satisfy the requirements of section 411
(b) (1) (B) and paragraph (b) (2) of this
section at any time prior to the day speci-
fled in (e) (2) (1iD) (A) of this section, the
plan shall be deemed revised to the ex-
tent necessary to satisfy the require-
ments of section 411(b) (1) (B) and para-
graph (b) (2) of this section for all plan
years beginning before the applicable ef-
fective date of section 411 and this sec-
tion. For purposes of the preceding
sentence, & plan shall not be deemed re-
vised to the extent necessary to satisfy
the requirements of section 411(b)(1)
(B) and paragraph (b) (2) of this section
for a plan year if the benefit a par-
ticipant would receive if he were em-
ployed until normal retirement age Is
reduced by such revision or if the re-
vised rate of accrual with respect to
such accrued benefit does not otherwise
satisfy the requirements of section 411
(b) (1) (B) and paragraph (b) (2) of this
section.

(iv) For purposes of paragraph (c)
(1) (1) of this sectlon, section 411(b)
(1)(C) and paragraph (b)(3) of this
section shall be applied as if the par-
ticipant separated from service on the
day before the first day of the first plan
year to which section 411 applies.

(v) The excess of the accrued benefit
payable &t normal retirement age of any
participant determined under section
411(b) (1) (A), (B), or (C) (without re-
gard to section 411(b)(1)(D)), and
paragraph (b) (1), (2), or (3) of this
section (without regard to this para-
graph) as of the day before the first
day of the first plan year to which sec-
tion 411 and this section applies over
the accrued benefit determined under
paragraph (¢) (1) of this section shall be
accrued in accordance with the pro-
visions of the plan as in effect after the
applicable effective date of section 411,
as if the plan had been initially adopted
on such effective date.

(d) Special rules—(1) First 2 years of
service. Notwithstanding paragraphs
(1), (2), and (3) of paragraph (b) of
this section, under section 411(b) (1) (E)
and this subparagraph, a plan shall not
be treated as falling to satisfy the re-
quirements of paragraph (b) of this sec~-
tion solely because the accrual of bene-
fits under the plan does not become ef-
fective until the employee has completed
2 continuous years of service. For pur-
poses of this subparagraph, continuous
years of service are years of service
(within the meaning of section 410(a)
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(3)(A)) which are not separated by a
break in service (within the meaning of
section 410(a) (5)). For years of service
beginning after such 2 years of service,
the accrued benefit of an employee shall
not be less than that to which the em-
ployee would be entitled if section 411(b)
(1)(E) and this subparagraph did not
apply. Thus, for example, a plan which
otherwise satisfles the requirements of
paragraph (b) (2) of this section” pro-
vides for a rate of accrual of 1 percent
of average compensation for the highest
3 years of compensation beginning with
the third year of service of a participant
shall not be treated as satisfying para-
graph (b) (2) of this section because as
of the time the employee completes 3
continuous years of service there is no
accrual during the first 2 years of serv-
{ce. In addition, a plan which otherwise
satisfies the requirements of paragraph
(b) (1) of this section and which requires
that an employee must attain age 25 and
complete 1 year of service prior to be-
coming a participant will not satisfy the
requirements of paragraph (b)(1) of
this section if an employee who com=-
pletes 2 years of service prior to attain-
Ing age 25 does not begin accruals im-
mediately upon commencement of par-
ticipation in the plan. For rules relat-
ing to years of service, see 29 CFR part
2530, Department of Labor regulations
relating to minimum standards for em-
ployee pension benefit plans.

(2) Certain insured defined benefit
plans. Notwithstanding paragraphs (b)
(1), (2), and (3) of this section, & de-
fined benefit plan satisfies the require-
ments of paragraph (b) of thls section
if such plan is furded exclusively by the
purchase of contracts from a life insur-
ance company and such contracts satisfy
the requirements of sections 412(1) (2)
and (3) and the regulations thereunder.
The preceding sentence is applicable only
if an employee's accrued benefit as of
any applicable date is not less than the
cash surrender value such employee's in-
surance contracts would have on such
applicable date if the requirements of
section 412(1) (4), (5), and (6) and the
regulations thereunder were satisfled,

(3) Accrued benefit may not decrease
on account of increasing age or service.
Notwithstanding paragraphs (b) (1),
(2), and (3) of this sectlon and para-
graphs (d) (1) and (2) of this section,
a defined benefit plan shall be treated
as not satisfying the requirements of
paragraph (b) and (d) of this section if
the participant’s accrued benefit is re-
duced on account of any increase in his
age or years of service. The preceding
sentence shall not apply to soclal secu-
rity supplements described in § 1.411(a) -
Tic) (@),

(e) Separate accounting. A plan satis-
fles the requirements of this paragraph
if the requirements of paragraph (e) (1)
or (2) of this paragraph are met.

(1) Defined benefit plan. In the case
of a defined benefit plan, the require-
ments of this paragraph are satisfied if
the plan requires separate accounting
for the portion of each employee's ac-
crued benefit derived from any volun-
tary employee contributions permitted
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under the plan. For purposes of this sub-
paragraph the term “voluntary employee
contributions” means all employee con-
tributions which are not mandatory con-
tributions within the meaning of section
411(¢) (2) (C) and the regulations there-
under. See § 1.411(0)=1(b) (1) for rules
requiring the determination of such an
asccrued benefit by the use of a separate
account,

(2) Defined contribution plan. In the
case of a defined contribution plan, the
requirements of this paragraph are not
satisfled uniess the plan requires sepa-
rate accounting for each employee's ac-
crued benefit. If a plan utilizes the break
in service rule of section 411(a)(6) (C),
an employee could have different per-
centages of vesting between pre-break
and post-break accrued benefits. In such
a case, the requirements of this para-
graph are not satisfled unless the plan
computes accrued benefits in a manner
which takes into account different per-
centages. A plan which provides sepa-
rate accounts for pre-break and post-
break accrued benefits will be deemed
to compute benefits in a reasonable
manner,

(f) Year of participation—(1) In gen-
eral. This paragraph is inapplicable to
& defind contribution plan. For purposes
of determining an employee's accrued
benefit, a “year of participation” is a
period of service determined under regu-
lations prescribed by the Secretary of
Labor in 290 CFR Part 2530, relating to
minimum standards for employee pen-
slon benefit plans,

(2) Additional rule relating to year of
participation. A trust shall not constitute
A qualified trust if the plan of which such
trust Is a part provides for the crediting
of & year of participation, or part thereof,
and such credit results in the discrimi-
nation prohibited by section 401(a) (4).

(g) Additional illustrations. The ap-
plication of this section may be ifllus-
trated by the following example:

Ezampie. (1) The S Corporation estab-
lished & defined benefit plan on January 1,
1980, The plan provides & minimum sge for
participation of sge 25, The normal retire-
ment age under the plan 15 age 65. The ap-
propriste computation periods are the calen-
dar year. The plan provides an annual bene-
fit, commencing at age 65, equal to $9¢ per
year of service for the first 25 years of service,
and 848 per year of service for each addi-
tional year of service.

(1) The plan of the S Corporation does
not satisfy the requirements of section 411
(b) (1) (A) and parsgraph (b) (1) of thls sec-
tion because the accrued benefit under the
plan at some point will be less than the
accrued benefit required under section 411
(b)(1) (A) and paragraph (b)(1) of this
section (e, 8 percent X normal retirement
benefit X years of participation).

(111) The plan of the 8 Corporation does
satialy the requirements of section 411(b)
(1) (B) and paragraph (b)(2) of this section
because the rate of benefit sccrual is equal
in each of the first 25 years of service and
the rate decreases thereaftor.

(1¥) The plan of the 8 tion does
satisfy the requirements of section 411(b) (1)
&wﬂ pmph (b) (3) of this section

benefit multiplied by the fraction described
in paragraph (b) (3) (1) of this section.
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10. Section 1411(c)-1 Is amended to
read as follows:

§ lAll(c)-l Allocation of acerued
benefits between employer and em-
ployee contributions.

(a) Accrued benefit deﬂved from em-
ployer contributions. For purposes of
section 411 and the regulations there-
under, under section 411(c) (1), an em-

. ployee's accrued benefit derived from em-

ployer contributions under a plan as of
n?y applicable date s the excess, if any,
ol—

(1) The total accrued benefit under
the plan provided for the employee as of
such date, over

(2) The accrued benefit provided for
the employee, derived from contributions
made by the employee under the plan as
of such date.

For computation of accrued benefit de-
rived from employee contributions to a
defined contribution plan or from volun-
tary employee contributions to a defined
benefit plan, see paragraph (b) of this
section. For computation of accrued ben-
efit derived from mandatory employee
contributions to & defined benefit plan,
see paragraph (¢) of this section.

(b) Accrued benefit derived from em-
ployee contribution to defined contribu-
tion plan, ete. For purposes of section 411
and the regulations thereunder, under
section 411¢c) (2) (A) the accrued benefit
derived from employee contributions to
a defined contribution plan is determined
under paragraph (b) (1) or (2) of this
section, whichever applies. Under section
411(d) (5), the accrued benefit derived
from voluntary employee contributions to
& defined benefit plan Is determined
under paragraph (b)(1) of this section.

(1) Separate accounts maintained. If
a separate account is maintained with
respect to an employee's contributions
and all income, expenses, gains, and
losses attributsble thereto, the accrued
benefit determined under this sub-
paragraph as of any applicable date is
g:ae& balance of such account as of such

(2) Separate accounts not maintained.
If a separate account is not maintained
with respect to an employee's contribu-
tions and the Income, expenses, gains,
and losses attributable thereto, the ac-
crued benefit determined under this sub-
paragraph Is the employee’s total ac-
crued benefit determined under the plan
multiplied by a fraction—

(1) The numerator of which is the total
amount of the employee's contributions
under the plan less withdrawals, and

(i1) The denominator of which is the
sum of (A) the amount described in
paragraph (b) (2) (1) of this section, and
(B) the total contributions made under
the plan by the employer on behalf of
the employee less withdrawals.

For purposes of this subparagraph, con-
tributions include all amounts which are
contributed to the plan even if such
amounts are used to provide ancillary
benefits, such as incidental life insur-

ance, health insurance, or death benefits,
and withdrawals include only amounts
distributed to the employee and do not

reflect the cost of any death benefits
under the plan.

(c) Accrued benefit derived from man-
datory employee contributions to a de-
Aned benefit plan—(1) General rule. In
the case of a defined benefit plan (as de-
fined in section 414(j)) the accruad
benefit derived from contributions made
by an employee under the plan as of any
applicable date is an annual benefit, in
the form of a single life annuity (with-
out ancillary benefits) commencing at
normal retirement age, equal to the
amount of the employee's accumulated
contributions (determined under para-
graph (c)(3) of this section) multiplied
by the appropriate conversion factor (de-
termined under paragraph (¢) (2) of this
section). Paragraph f(e) of this section
provides rules for actuarial adiustments
where the benefit is to be determined in
& form other than the form described In
this paragraph.

(2) Appropriate conversion factor. For
purposes of this paragraph, the term
“appropriate conversion factor” means
the factor necessary to convert an
amount equal to the sccumulated con-
tributions to a single life annuity (with-
out ancillary benefits) commencing at
normal retirement age and shall be 10
percent for a normal retirement age of 65
years. For other normal retirement ages
the appropriate conversion factor shall
be the factor as determined by the Com-
missloner.

(3) Accumulated contributions, For
purposes of section 411(c) and this sec-
tion, the term “accumulated contribu-
tions" means the total of —

(1) All mandatory contributions made
by the employee (determined under
paragraph (c) (4) of this section),

(i) Interest (if any) on such contri-
butions, computed at the rate provided
by the plan to the end of the last plan
year to which section 411(a) (2) does not
apply (by reason of the applicable effec-
tive date), and

(i) Interest on the sum of the

amounts determined under paragraphs
(€)(3) (1) and (i) of this section com-
pounded annually at the rate of § percent
per annum from the beginning of the
first plan year to which section 411
(a) (2) applies (by reason of the appli-
cable effective date) to the date on
which the employee would attain normal
retirement age.
For example, if under section 1017 of
the Employee Retirement Income Secu-
rity Act of 1974, section 411(a) (2) of the
Code applies for plan years beginning
after December 31, 1975, and for plan
years beginning before 1875, the plan
provided for 3 percent interest on em-
ployee contributions, an employee's ac-
cumulated contributions would be com-
puted by crediting interest at the rate
provided by the plan (3 percent) for plan
years beginning before 1976 and by cred-
iting Interest at the rate of 5 percent (or
another rate prescribed under section
411(c) (2) (D)) thereafter. Section 1017
of the Employee Retirement Income
Security Act of 1974 and §1.411(a)-2
provide the effective dates for the appli-
cation of section 411(a) (2),
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(4) Mandatory contributions. For pur-
poses of section 411(c) and this section
the term “mandatory contributions”
means amounts contributed to the plan
by the employee which are required as a
condition of his employment, as a condi-
tion of his participation in the plan, or
as a condition of obtaining benefits (or
additional benefits) under the plan at-
tributable to employer contributions.
For example, if the benefit derived from
employer contributions depends upon &
specified level of employee contributions,
employee contributions up to that level
would be treated as mandatory con-
tributions. Mandatory contributions,
otherwise satisfying the requirements of
this subparagraph, include amounts con-
tributed to the plan which are used to
provide ancillary benefits such as in-
cidental life insurance, health insurance,
or death benefits.

(d) Limitation on acerued benefit. The
accrued benefit derived from mandatory
employee contributions under a defined
benefit plan (determined under para-
graph (¢) of this section) shall not ex-
ceed the greater of—

(1) The accrued benefit of the em-
ployee under the plan, or

(2) The accrued benefit derived from
employee contributions determined with-
out regard to any interest under section
411(c) (2)(C) i) and (i) and under
paragraphs (¢)(3) (i) and (iil) of this
section.

(e) Actuarial adjustments for defined
benefit plans—(1) Accrued benefit. In
the case of a defined benefit plan (as
defined in section 414¢))) if an em-
ployee's accrued benefit is to be deter-
mined as an amount other than an an-
nual benefit commencing at normal re-
tirement age, such benefit (determined
under section 411(¢) (1) and paragraph
(a) of this section) shall be the actuarial
equivalent of such benefit, as determined
by the Commissioner.

(2) Accrued benefit derived from em-
ployee contributions, In the case of &
defined benefit plan (as defined in sec-
tion 414(j)) if the accrued benefit de-
rived from mandatory -contributions
made by an employee is to be determined
with respect to a benefit other than an
annual benefit in the form of a single life
annuity (without ancillary benefits)
commencing at normal retirement age,
such benefit shall be the actuarial equiv-
alent of such benefit (determined under
section 411(e) (2) (B) and paragraph (c¢)
of this section) as determined by the
Commissioner,

(f) Suspension of benefits, ete—(1)
Suspensions. No adjustment to an ac-
crued benefit Is required on account of
any suspension of benefits if such sus-
pension is permitted under section 203
(a) (3) (B) of the Employee Retirement
Income Security Act of 1874 (88 Stat.
855) (Code section 411(a)(3)(B)).

(2) Employment after retirement. No
actuarial adjustment to an accrued ben-
efit is required on account of employ-
ment after normal retirement age. For

example, if & plan with a normal retire-
ment age of 65 provides a benefit of $400
& month payable at age 65, the same
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$400 benefit (with no upward adjust-
ment) could be paid to an employee who
retires at age 68,

11. Sections 1.411(d)-1 through 1411
(d)-3 are added to read as follows:

§ 1411 ‘Sd)-l Coordination of vesting
an discrimination requirements.
[Reserved]

§ 1.411(d)~2 Termination or partial ter-
mination; discontinuance of contri-
butions.

(a) General rule—(1) Required non-
Jorfeitability. A plan is not a qualified
plan (and a trust forming a part of such
plan is not a qualified trust) unless the
plan provides that—

(1) Upon the termination or partial
termination of the plan, or

(11) In addition, in the case of a plan
to which section 412 (relating to mini-
mum funding standards) does not ap-
ply, upon the complete discontinuance
of contributions under the plan,

the rights of each affected employee to
benefits accrued to the date of such
termination or partial termination (or,
in the case of a plan to which section
412 does not apply, discontinuance), to
the extent funded, or the rights of each
employee to the amounts credited to his
account at such time, are nonforfeitable
(within the meaning of § 1.411{a)-4.

(2) Required allocation, (1) A plan is
not a qualified plan (and a trust form-
ing a part of such plan is not a qualified
trust) unless the plan provides for the
allocation of any previously unallocated
funds to the employees covered by the
plan upon the termination or partial
termination of the plan (or, in the case
of a plan to which section 412 does not
apply, upon the complete discontinuance
of contributions under the plan). Such
provision may be incorporated in the
plan at its inception or by an amend-
ment made prior to the termination or
partial termination of the plan or the
discontinuance of contributions there-
under. In the case of a defined contribu-
tion plan under which unallocated for-
feitures are held in a suspense account
in order to satisfy the requirements of
section 415, this subdivision shall not
require such plan to provide for alloca-
tions from the suspense account to the
extent that such allocations would result
in annual additions to participants’ ac-
counts In excess of amounts permitted
under section 415 for the year for which
such allocations would be made,

(i1) Any provision for the allocatiomr
of unallocated funds which is found by
the Secretary of Labor or the Pension
Beneflt Guaranty Corporation (which-
ever i5 appropriate) to satisfy the re-
quirements of section 4044 or section 403
(d) (1) of the Employee Retirement In-
come Security Act of 1974 i5 acceptable
if 1t specifies the method to be used and
does not conflict with the provisions of
section 401(a) (4) of the Internal Reve-
nue Code of 1954 and the regulations
thereunder. Any allocation of funds re-
quired by paragraph (1), (2}, (3), or (D)
(A) of section 4044(a) of such Act shall
be deemed not to result in diserimination
prohibited by section 401(a)(4) of the
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Code (see, however, paragraph (e) of
this section), Notwithstanding the pre-
ceding sentence, in the case of a plan
which establishes subclasses or categories
pursuant to section 4044(b)(6) of such
Act, the allocation of funds by the use
of such subclasses or categories shall not
be deemed not to result in discrimination
prohibited by the Code. The allocation of
unallocated funds may be in cash or in
the form of other benefits provided
under the plan. However, the allocation
of the funds contributed by the employer
among the employees need not neces-
sarily benefit all the employees covered
by the plan.

(iii) Paragraph (a)(2) (1) and (i) of
this section do not require the allocation
of amounts to the account of any em-
ployee if such amounts are not
to be used to satisfy the liabilities with
respect to employees and their bene-
ficiaries under the plan (see section 401
(a)(2)),

(b) Partial Termination—(1) General
rule. Whether or not a partial termina-
tion of & qualified plan occurs (and the
time of such event) shall be determined
by the Commissioner with regard to all
the facts and circumstances in a par-
ticular case. Such facts and circum-
stances include: the exclusion, by reason
of a plan amendment or severance by the
employer, of a group of employees who
have previously been covered by the
plan; and plan amendments which ad-
versely affect the rights of employees to
vest in benefits under the plan.

(2) Special rule, If & defined benefit
plan ceases or decreases future benefit
accruals under the plan, a partial termi-
nation shall be deemed to occur if, as a
result of such cessation or decrease, o
potential reversion to the employer, or
employers, maintaining the plan (deter-
mined as of the date such cessation or
decrease is adopted) is created or in-
creased. If no such reversion is created
or increased, a partial termination shall
be deemed not to occur by reason of such
cessation or decrease. However, the Com-
missioner may determine that a partial
termination of such a plan occurs pur-
suant to subparagraph (1) of this para-
graph for reasons other than such cessa-
tion or decrease,

(3) Effect of partial termination. If a
termination of & qualified plan ocecurs,
the provisions of section 411(d) (3) ap-
ply only to the part of the plan that is
terminated.

(¢) Termination—(1) Application.
This paragraph applies to a plan other
than a plan described in section 411(e)
(1) (relating to governmental, certain
church plans, ete.).

(2) Plans subject to termination in-
surance, For purposes of this section, a
plan to which title IV of the Employee
Retirement Income Security Act of 1974
applles is considered terminated on a
particular date if, as of that date—

(1) The plan is voluntarily terminated
by the plan administrator under section
4041 of the Employee Retirement In-
come Security Act of 1974, or

(i) The Pension Benefit Guaranty
Corporation terminates the plan under
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section 4042 of the Employee Retirement
Income Security Act of 1974,

For purposes of this subparagraph, the

under section 4048 of such Act.

() Other plans. In the cdse of & plan
not described in paragraph (¢) (2) of this
section, a plan {s considered terminated
on a particular date if, as of that date,
the plan is voluntarily terminated by
__the employer, or employers, maintaining
the plan. .

(d) Complete discontinuance—i(1)
General rule. For purposes of this sec-
tion, & complete discontinuance of con-
tributions under the plan is contrasted
with a suspension of contributions under
the plan which is merely a temporary
cessation of contributions by the em-
ployer. A complete discontinuance of
contributions may occur although some
amounts are contributed by the employer
under the plan if such amounts ure not
substantial enough to reflect the intent
on the part of the employer to continue
to maintain the plan. The determina-
tlon of whether a complete discontinu-
ance of contributions under the plan has
occurred will be made with regard to all
the facts and circumstances in the par-
ticular case, and without regard to the
amount of any contributions made under
the plan by employees. Among the fac-
tors to be considered In determining
whether a suspension constitutes a dis-
continuance are:

(1) Whether the employer may merely
be calling an actual discontinuance of
contributions 8 suspension of such con-
tributions in order to avoid the require-
ment of full vesting as in the case of &
discontinuance, or for any other reason;

(il) Whether contributions are recur-
ring and substantial; and

(1ih) Whether there is any reasonable
probability that the lack of contributions
will continue indefinitely.

(2) Time of discontinuance. In any
case in which a suspension of a profit-
sharing plan maintained by a single em-
ployer is considered a discontinuance,
the discontinuance becomes effective not
later than the last day of the taxable
year of the employer following the last
taxable year of such employer for which
& substantial contribution was made un-
der the profit-sharing plan. In the case
of a profit-sharing plan maintained by
more than one employer, the discontinu-
ance becomes effective not later than the
last day of the plan year following the
plan yeéar within which any employer
made a substantial contribution under
the plan,

(e) Contributions or benefits which
remains forfeitable. Under section 411
() (2) and (3), section 411(a) and this
section do not apply to plan benefits
which may not be provided for desig-
nated employees in the event of early
termination of the plan under provisions
of the plan adopted pursuant to regula-
tions prescribed by the Secretary or his
delegate to preclude the discrimination
prohibited by section 401(a)(4). Ac-
cordingly, in such a case, plan benefits
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may be required to be reallocated with-
out regard to this section. See §1.401-4
(c).

§ 1.411(d)-=3 Other special rules.

(a) Class year plans—(1) General
rule. Under section 411(d) (4), the re-
quirements of section 411(a)(2) for a
class year plan shall be deemed to be
satisfled if such plan provides that each
employee’s rights to or derived from
employer contributions on his behalf for
any plan year are nonforfeitable no later
than the end of the 5th plan year follow-
ing the plan year for which such contri-
butions were made. However, the rights
of an employee who separates from serv-
ice prior to such time, and ‘who is not
reemployed in the plan year of separa-
tion, may be forfeited. For purposes of
section 411 and the regulations there-
under, the term “class year plan" means
& profit-sharing, stock bonus, or money
purchase plan which provides that the
nonforfeitable rights of employees to or
derived from employer contributions are
determined separately for each plan

year.

(2) Other rules—(i) Prohibited jor-
Jeiture on withdrawals. In the case of
a class year plan, section 401(a) (19) and
the regulations thereunder shall be ap-
plied separately to each plan year.

(i) Distribution rules. The rules of
§ 1411(a)-T(d) apply to a class year
plan., For example, under the rule in
§ 1.411¢a)-T(d) (2) (1) (D), a class year
plan would be permitted to limit the
time of repayment to & 5 year period
beginning on the date of withdrawal, or
under the rule in §1.411(a)-7(d)(2)
(iiD), & class year plan would restore the
amount of the forfeited account balance
in the event of repayment. For purposes
of applying subparagraphs (2) and (3)
of $1411(a)-7(d), relating to with-
drawal of mandatory contributions, a
withdrawal of employee contributions
shall be treated as a withdrawal of such
contributions on a plan year by plan
year basis In succeeding order of time.
Any repayments shall be treated as being
on account of plan years in succeeding
order of time. For purposes of applying
any rule of such paragraph (eg. para-
graph (d)(2) (i) (C)) the term “one-
year break in service” means any plan
year in which under subparagraph (1)
of this paragraph a class year plan may
forfeit an employee's rights.

(i) Computation of years for with-
drawals. In applying the requirement of
paragraph (a)(1) of this section that
rights must be nonforfeitable no later
than the end of the fifth plan year fol-
lowing the plan year for which contri-
butions are made, any plan vear for
which there has been a withdrawal of
contributions and no repayment of such
contributions (determined as of the last
day of the plan year) {s not required to
count toward the five years. For exam-
ple, assume that contributions are made
for A In 1981 to a calendar year plan,
Under the general rule of paragraph (a)
(1) of this section, the contributions
must be nonforfeitable on December 31,
1986. If In 1982, A withdraws the contri-

butions for 1981, and repays these con
tributions in 1984, 1982 and 1983
required to be counted toward
years because at the end of each year
there is a withdrawal and no repayment
of such withdrawal. Accordingly, the
plan must provide that A's interest in
the contribution for 1981 will be vested
on December 31, 1988,

(b) Prohibition against accrued bene-
fit decrease. Under section 411(d) (6) a
plan is not a qualified plan (and a trust
forming & part of such plan is not a
qualified trust) if a plan amendment
decreases the accrued benefit of any plan
participant, unless the plan amendment
satisfies the requirements of section 412
(c) (8) (relating to certain retroactive
amendments) and the regulations there-
under. For purposes of determining
whether or not any participant's accrued
benefit is decreased, all the provisions of
& plan affecting directly or indirectly the
computation of accrued benefits which
are amended with the same adoption and
effective dates shall be treated as one
plan amendment. Plan provisions Indi-
rectly affecting accrued benefits include,
for example, provisions relating to years
of service and breaks in service for deter-
mining benefit accrual, and to actuarial
factors for determining optional or early
retirement benefits,

(¢) Rules applicable to section 414(k)
plan. For special rules applicable to de-
fined benefit plans which provide a bene-
fit derived from employer contributions
which is based partly on a participant’s
separate account, see section 414(k)
and the regulations thersunder,

12. Sections 1.413-1 and 1.413-2 are
added to read as follows:

§ 1.413-1 Special rules for collectively
bargained plans.

(a) through (d) [Reserved]

(e) Vesling. Section 411 (other than
section 411(d)(3) relating to termina-
tion or partial termination; discontinu-
ance of contributions) and the regula-
tions thereunder shall be applied as if
all employers who have been parties to
the collective-bargaining agreement con-
stituted s single employer. The applica-
tion of any rules with respect to breaks
in service under section 411 shall be made
under regulations prescribed by the Sec-
retary of Labor. Thus, for example, all
the hours which an employee worked for
each employer in a collectively-bargained
plan would be aggregated in computing
the employee's hours of service under the
plan. See also 29 CFR Part 2530 (De-
partment of Labor regulations relating
to minimum standards for employee
pension benefit plans).

§ 1.413-2 Special rules for plans main-
tained by more than one employer.

(a) through (e) [Reserved]

(d) Vesting. Section 411 and the regu-
lations thereunder shall be applied as if
all employers who maintain the plan
constituted a single employer, The ap-
plication of any rules with respect to
breaks in service under section 411 shall
be made under regulations prescribed by
the Secretary of Labor. Thus, for ex-
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ample, 811 the hours which an employee
worked for each employer maintaining
the plan would be aggregated in com-
puting the employee’s hours of service
under the plan, See also 20 CFR Part
2530 (Department of Labor regulations
relating to minimum standards for em-
ployee pension benefit plans).

§1.801-8 [Amended]

12. Paragraph (g) of §1.801-8 is
amended by deleting “or (D)” the two
places it appears therein and inserting
in lieu thereof “(D), or (E) ". g

13. Section 1.805-7 is amended by
revising paragraphs (3) and (4) and
adding a new paragraph (5) to para-
graph (b) thereof to read as follows:

§ 1.805-7 Pension plan reserves.

(b) Pension plan reserves defined.
L

(3) Provided for employees of the life
insurance company under a plan which
for the taxable year meet the require-
ments of section 401(a) (3), (4, (5,
%, (D, 8, (1D, (12), (13), (14), (15),
(16), and (19) for the taxable year to
which such paragraphs apply. For the
purposes of this subparagraph, the term
“employees” includes full-time life in-
surance salesmen treated as employees
under section 7701(a) (20);

(4) Purchased to provide retirement
annuities for the employees of an or-
ganization which (as of the time the
contracts were purchased) was an or-
ganization described in section 501(c)
(3) which was exempt from tax under
gection 501(a) or was an organization
exempt from tax under section 101(6) of
the Internal Revenue Code of 1939 or the
corresponding provisions of prior reve-
nue laws, The defirdition of pension plan
reserves described in section 805(d) (1)
(D) and this paragraph includes only life
{nsurance reserves held under contracts
purchased by those organizations de-
scribed in section 501(c) (3) and exempt
from tax under section 501(a), and does
not include life insurance reserves held
under contracts purchased by organiza-
tions described under any other provi-
sion of section 501(¢c). Accordingly, the
reserves held under contracts purchased
by such other exempt organizations, or
by entities not subject to Federal income
tax (such as a State, municipality, etc.),
shall not be treated as pension plan re-
serves unless they qualify as such under
section 805(d) (1) (A), (B), (C), or (E);
or

(§) Purchased under contracts entered
into with trusts which (at the time the
contracts were entered into) were indi-
vidual retirement accounts described in
section 408(a) or under contracts en-
tered into with individual retirement an-
nuities described In section 408(b).

. . - - -
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Title 47—Telecommunication

CHAPTER I—FEDERAL
COMMUNICATIONS COMMISSION
PART 0—COMMISSION ORGANIZATION

Editorial Amendment of Part O to Reflect a
guootganluuon of the Common Carrier
reau

AGENCY:
Commission.

ACTION: Amendment of rules.

SUMMARY: This amendment changes
the Rules to reflect changes in organiza-
tion and functions of the Common Car-
rier Bureau. These changes were neces-
sary to focus and strengthen the Bu-
reau’s surveillance activities, to facilitate
palicy development and coordination,
and to improve program management
and research activities.

EFFECTIVE DATE: August 22, 1977.

ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CON-
TACT:

Mr. H. Walker Feaster, III, Office of
the Executive Director, 632-7513.

SUPPLEMENTARY INFORMATION: In
the Matter of Editorial Amendment of
Part 0 of the Commission's Rules to
reflect a reorganization of the Common
Carrier Bureau.

ORDER
Adopted: August 12, 1977,
Released: August 16, 1977.

1. Changes in the organization and
functions of the Common Carrler Bureau
were adopted by the Commission Feb-
ruary 4, 1976. Two new divisions were
established within the Bureau, Several
divisions were renamed, and functional
statements were updated. These changes
were necessary to focus and strengthen
the Bureau's surveillance activities, to
facilitate policy development and coor-
dination, and to improve program man-
agement and research activities. Part O
of the Rules and Regulations, which
describes the organization of the Com-
mission, Is being amended to refiect these
changes.

2. The amendments adopted herein
pertain to agency organization. The pri-

notice, procedure and effective date
rovisions of Section 4 of the Adminis-
trative Procedure Act are therefore in-
applicable. Authority for the amend-
ments. adopted herein is contained in
Sections 4(1) and 5(b) of the Comynuni-
cations Act of 1934, as amended, and in
Section 0.231(d) of the Commission’s
Rules.

3. In view of the foregoing, IT IS OR-
DERED, effective August 22, 1977, that
Part O of the Rules and Regulations is
amended as set forth below.

Federal Communications
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(Secs. 4, 5, 303, 48 Stat, as amended, 1065,
1068, 1082; 47 U.S.0. 1564, 155, 303.)

FepEralL,  COMMUNICATIONS
COMMISSION,
R. D. LICHTWARDT,
Ezxecutive Director.

1. In Section 091, the introductory
text, and paragraph (a), (b), (¢), (d),
(e) and (f) are revised to read as fol-
lows:

§ 091 Functions of the Bureau.

The Common Carrier Bureau develops,
recommeénds and administers policies
and programs for the regulation of the
seryices, facilities, rates and practices
of entities which furnish interstate or
foreign communications services for
hire—whether by wire, radio, cable or
satellite facilities—and of ancillary op-
erations related to the provision or use
of such services. The Bureau also licenses
all radlo facilities used for such services,
including those dedicated entirely to in-
trastate use, The Bureau performs the
following specific functions:

(a) Advises and makes recommenda-
tions to the Commission, or acts for the
Commission under delegated authority,
in matters pertaining to the regulation
and licensing of communications com=
mon carriers and ancillary operations.
This includes: policy development and
coordination; adjudicatory and rule
making proceedings, Including rate and
service investigations, determinations
regarding lawfulness of carrier tariffs;
action on applications for service, facll-
ity and radio authorizations; review of
carrier performance; economic research
and analysis; administration of Com-
mission accounting and reporting re-
quirements; compliance and enforce-
ment activities.

(b) Participates in all phases of inter-
national conferences concerning com-=
mon carrier and related matters and in
the implementation of international
agreements.

(¢) Collaborates with representatives
of state regulatory commissions and
with the National Association of Regula-
tory Utility Commissioners in coopera-
tive studies of common carrier and re-
lated matters.

(d) Advises the Commission on policy
and technical matters regarding the use
of satellites and related facilities for both
common carrier and ancillary communi-
cations services.

(e) Advises and assists the public,
other government agencies and industry
groups on common carrier regulation
and related matters.

(f) Exercises such authority as may
be assigned or referred to it by the Com-
mission pursuant to Section 5(d) of the

Communications Act of 1934, as
amended,

2. Sections 092 through 099 are re-
vised to read as follows:
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§0.92 Unitsin the Bureau.

(a) Office of the Bureau Chief,

(b) Policy and Rules Division.

(¢) Tariff Division,

(d) Facilities and Services Division,
(e) Mobile Services Division.

(f) Economics Division.

(g) Accounting and Audits Division.
{.1) Hearing Division.

§ 0,93 Office of the Bureau Chief.

The Office of the Bureau Chief is com~
posed of the Bureau Chief, the Deputy
Bureau Chief, an Assistant Bureau
Chlef-International, an Assistant Chief-
Management, a Program Evaluation
Stafl, an International Programs Staff
and an Administrative Office, They as-
sist the Chief of the Bureau in planning,
directing, coordinating, executing, and
evaluating the functions and programs
of the Bureau.

§ 0.94 Policy and rules division.

Develops uniform and integrated poli-
cies for the regulation of domestic and
international communication common
carriers.

(2) Develops new policles to provide
a framework for the orderly growth of
the common carrier industry to meet fu-
ture communications needs of the na-
tion;

(b) Reviews existing policies and reg-
ulations to determine the need for modi-
fications;

(e) Acts on petitions for rule making
involving major policy questions;

(d) Prepares precedent setting rule
interpretations;

(@) Participates in rule making pro-
ceedings and inquiries fnvolving major
changes to existing policies and regula-
tions or the development of new policles,

§ 0,95 Tariff division.

Administers the tariff provisions of the
Communications Act requiring that the
charges, classifications, regulations, and
practices of communications common
carriers providing interstate and foreign
services are just, reasonable and not un-
duly discriminatory,

(8) Examines tariffs to determine
thelr lawfulness,

(b) Conducts formal or informal in-
vestigations of tariff matters.

(¢) Establishes and enforces criteria
cancerning speed, quality, reliability and
accuracy of communications services.

(d) Analyzes and disposes of formal
and informal complaints regarding
charges, adequacy and guality of service
and other carrier practices.

§0.96 Facilities and services division.

Authorizes and regulates the facilities
and services of domestic and interna-
tional communications common carriers
including domestic wireline and micro-
wave, overseas cable and radio, and in-
ternational and domestic satellites.

(a) Reviews proposals for new services
or the modifications of existing services
insofar as they impact on facilities.

(b) Examines applications for radio,
cable or wireline facilities, through con~
struction or acquisition, and for the con-
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struction, launch and operation of space
satellites and associated earth stations.

(¢) Coordinates frequency assign-
ments.

(d) Issues licenses and other authori-
zations.

(e) Acts on requests for temporary
authority and rule walvers.

(1) Develops and recommends policy,
rules, standards, procedures and forms
for the authorization and regulation of
interstate and foreign communication
services.

(g) Participates in adjudicatory hear-
ings on contested and mutually exclusive
applications. =

(h) Monitors compliance and initiates
appropriate enforcement action.

(1) Keeps abreast of technological de-
velopment and activities in the com-
munications field, and maintains con-
tinuing surveillance over the evolution
and performance of the domestic and
inte::auonal telecommunication net-
works,

§ 0.97 Mobile services division.

Authorizes and regulates the domestic
common carrier mobile radio services in-
cluding the domestic public land and
aeronautical mobile radio service, the
rural radio telephone service and the
offshore radio transmission service.

(a) Examines applications from car-
riers or individuals for new or modified
radio facilities;

(b) Coordinates frequency assign-
ments;

(c) Issues licenses and other authori-
zations;

(d) Acts on requests for temporary or
developmental authority, or rule waiv-
ers;

(@) Develops and recommends policy,
rules, standards, procedures and forms
for the authorization and regulation of
these services;

(f) Participates in adjudicatory hear-
ings on contested or mutually exclusive
applications;

(g) Monlitors compliance, acts on com-
plaints and initiates appropriste en-
forcement action.

§098 Economics division.

Investigates the economic implications
of common carrier regulatory policies
and programs and the economic conse-
quences of industry structure and prac-
tices. Collects, analyzes and publishes
carrier financial operating and other sta-
tistical data. Studies and ansalyzes:

(a) Cost of capital, capital structure
and financial policies of carriers;

(b) Customer demand;

(e) Methods for pricing public utility
services;

(d) Carrier costs and expenses;

(e) Carrler rates, rate levels, rate
bases and rate structures;

(1) Jurisdictional separations and di-
vision of revenues;

(g) Carrier depreciation practices.

§ 0.99 Accounting and audits division.

Develops and administers the FCC
Uniform Systems of Accounts for com-
munications common carriers, including
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related Commission recuirements for re-
porting and preservation of records,
Monitors carrier compliance with Com-
mission requirements through the review
and approval of carrier accounting re-
ports, Conducts a program of compre-
hensive and selective fleld audits and in-
vestigations of carriers’ financial and
ordsperatmz practices, procedures and rec-

ords.
Sections 0.100 and 0.101 are added to
read as follows:

§ 0.100 Hearing division.

Serves as separated trial staff for the
Bureau in adjudicatory and rule making
proceedings, including rate investiga-
tions.

§ 0.101 Field offices. -

Common Carrier Bureau field offices
are located in Room 1309X, 90 Church
Street, New York, New York 10007; and
Room 546, 210 Twelfth Street, St, Louis,
Mo. 63101.

|FR Doc.77-24324 Filed 8-22-77;8:45 am|

SPECTRUM MANAGEMENT IN THE LAND
MOBILE SERVICES

Editorial Amendments

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document deletes the
requirement that permits the filing of
applications in the Chicago Region with-
out evidence of frequency coordination.
The amendments will result in the Chi-
cago Region operating under the same
procedures as the rest of the continental
United States,

EFFECTIVE DATE: September 1, 1977,

ADDRESS: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CON-
TACT:

Richard Breen, Spectrum Manage-
ment Division, Safety and Special Ra-
dio Services Bureau, 202-634-4870.

SUPPLEMENTARY INFORMATION:
ORDER

Adopted: August 11, 1877,

Released: August 12, 1877,

In the matter of inquiry into the prac-
tices and procedures for spectrum
management in the land moblle servizes
governed by Parts 89, 91, 93 of the Com-
mission’s Rules, Docket No. 21229,

1, In its Notice of Inquiry released May
17, 1977, In the above entitled matter,
the Commission stated its intention to
return to frequency coordination in the
Chicago Region. We further stated that
an Order would be issued deleting those
portions of the rules that permit the fil-
ing of applications in the Chicago Re-
glon without evidence of frequency co-
ordination.

2. In view of the above, and for the rea-
sons set forth in the Notice of Inquiry in
Docket No. 20909, effective September 1,




