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to ensure equal employment opportunity. I f  
the contractor fails to comply with the re­
quirements of the Executive Order, the Im­
plementing regulations, or these specifica­
tions, the compliance agency shall proceed 
in accordance with 41 CFR 60-4-8.

15. The Contractor shall designate a re­
sponsible official to (a) monitor all employ­
ment related activity to ensure that the 
company EEO policy is being carried out and 
(b ) to submit reports relating to the pro­
visions hereof as may be required by the 
Government and (c) to keep records. Records 
shall at least include for each employee: 
name, construction trade name, employee 
identification number when assigned, social 
security number, race, sex, status (e.g., me­
chanic, apprentice, trainee, helper or la­
borer), dates of changes in status, hours 
worked per week in the indicated trade, and 
locations at which work was performed'. 
(Clarification of means of displaying these 
data requirements may be obtained from the 
responsible Compliance Agency.)

16. Nothing herein provided shall be con­
strued as a limitation upon the application 
of State or local affirmative action or equal 
opportunity requirements which establish 
higher standards o f compliance or upon the 
application o f requirements for the hiring of 
local or other area residents (e.g., those under 
the Public Works Employment Act o f 1977 
and the Community Development Block 
Grant Program), for work performed pur­
suant to this contract.

(b) The notice set forth in § 60-4.2 of 
this part and the specification set forth 
in § 60-4.3 of this part replace the New 
Form for Federal Equal Employment Op­
portunity Bid Conditions for Federal 
and Federally Assisted Construction 
published at 41 FR 32482 and commonly 
known as the Model Federal EEO Bid 
Conditions, and the New Form Shall not 
be used after the regulations in this part 
become effective.
§ 60—4.4 Affirmative action require­

ments.
(a) To implement the affirmative ac­

tion requirement of Executive Order 
11246 in the construction industry, the 
Office of Federal Contract Compliance 
Programs previously has approved affir­
mative action programs commonly re­
ferred to as “Hometown; Plans,” has 
promulgated affirmative action plans re­
ferred to as “ Imposed Plans” and has 
approved “Special Bid Conditions” for 
high impact projects constructed in 
areas not covered by a Hometown or an 
Imposed Plan. All solicitations for con­
struction. contracts made after the ef­
fective date of the regulations in this 
part shall include the notice specified in 
§ 60-4.2 of this part and the specifica­
tions in § 60-4.3 of this part in lieu of the 
Hometown and Imposed Plans (includ­
ing the Revised Philadelphia Plan (see 
41 FR 1578) ) and Special Bid Condi­
tions. Until the Director has issued an

order pursuant to § 60-4.6 of this part 
establishing goals and timetables for mi­
norities in the appropriate geographical 
areas or for a project covered by Special 
Bid Conditions, the goals and timetables 
for minorities to be inserted in the No­
tice required by 41 CFR 60-4.2 shall be 
the goals and timetables contained in 
the Hometown Plan, Imposed Plan or 
Special Bid Conditions presently cover­
ing the respective geographical area or 
project involved. Except as provided in 
paragraph (b) of this § 60-4.4, and until 
further notice, the goals and timetables 
for women to be inserted in the Notice 
required by 41 CFR 60-4.2 shall be those 
goals published this same date in the 
F ederal R egister.

(b) Signatories to a Hometown Plan 
shall have 45 days^from the effective date 
of the regulations in this part to submit 
goals and timetables for women to the 
Director for approval. I f  the Hometown 
Plan is scheduled to expire prior to or 
shortly after the expiration of the 45- 
day period, the signatories should sub­
mit for approval a new plan which con­
tains goals and timetables for women. 
Failure of the signatories to submit goals 
for women or a new plan, as appropriate, 
shall result in an automatic termination 
of the Office of Federal Contract Compli­
ance Program’s approval of the Home­
town Plan. At any time the Office of Fed­
eral Contract Compliance Programs ter­
minates or withdraws its approval of a 
Hometown Plan, the Contractors signa­
tory to the Plan shall be covered auto­
matically by the specifications set forth 
in § 60-4.3 of this part and by the goals 
and timetables established for that geo­
graphical area or project pursuant to 
§ 60-4.6 of this part.
§ 60—4.5 Hometown plans.

A contractor participating, either indi­
vidually or through an association, in a 
Hometown Plan shall comply with its 
affirmative action obligations under Ex­
ecutive Order 11246 by complying with 
its obligations under the Hometown Plan. 
I f  a contractor is not participating in a 
Hometown Plan it shall comply with the 
specifications set forth in § 60-4.3 of this 
part and with the goals and timetables 
for the appropriate area or project as 
listed in the Notice required by 41 CFR 
60-4.2. For the purposes of this part 60-4 
a contractor is not participating in a 
Hometown Plan if it:

(a) Ceases to be signatory to a Home­
town Plan;

(b) Is signatory to a Hometown Plan 
but is not party to a collective bargain­
ing agreement;

(c) Is signatory to a Hometown Plan 
but is party to a collective bargaining 
agreement with labor organizations

which are not or cease to be signatories 
to the same Hometown Plan;

(d) Is signatory to a Hometown Plan 
and is party to collective bargaining 
agreements with labor organizations but 
the two have not jointly executed a spe­
cific commitment to minority and fe­
male goals and timetables and incorpo­
rated the commitment in the Hometown 
Plan;

(e) Is participating in a Hometown 
Plan which is no longer acceptable to 
the Office of Federal -Contract Compli­
ance Programs;

(f )  Is signatory to a Hometown Plan 
but is party to collective bargaining 
agreements with labor organizations 
which together have failed to make a 
good faith effort to comply with their 
obligations uhder the Hometown Plan.
§ 60—4.6 Goals and timetables.

The Director, from time to time, shall 
issue goals and timetables for minority 
and female utilization which shall be 
based on appropriate workforce, demo­
graphic or other relevant data and which 
shall cover specific construction projects 
or specific geographical areas. The goals 
shall be applicable to a covered contrac­
tor’s or subcontractor’s entire workforce 
which is working, in the area covered by 
the goals and timetables. Such goals and 
timetables shall be published as notices 
in the Federal Register, and shall be in­
serted by the contracting officers and 
applicants, as applicable, in the Notice 
required by 41 CFR 60-4.2.
§ 60—4.7 Effect on other regulations.

The regulations in this part are in 
addition to the regulations contained in 
this chapter which apply to construc­
tion contractors and subcontractors gen­
erally. See particularly 41 CFR 60-1.7, 
60-1.8, 60-1.26, 60-1.29, 60-1.30, 60-1.32, 
60-1.41, 60-1.42, 60-1.43 and 41 CFR 
Part 60-3, Part 60-20, Part 60-30, Part 
60-40 and Part 60-50.
§ 60—4.8 Show cause notice.

I f  an investigation or compliance re­
view reveals that a construction contrac­
tor or subcontractor has violated the 
Executive Order, any contract clause, 
specifications or the regulations in this 
chapter, the compliance agency shall 
issue to the contractor or subcontractor 
a notice to show cause which shall con­
tain the items specified in ( i )- ( iv ) of 
41 CFR 60-2.2 (c) (1). I f  the contractor 
does not show good cause within 30 days, 
it shall take corrective action. I f  the con­
tractor does neither, the compliance 
agency shall follow the procedure in 
subparagraph (2) of 41 CFR 60-2.2(c). 

[FR Doc.77-23611 Filed 8-15-77;8:45 am]
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DEPARTMENT OF LABOR
Office of Federal Contract Compliance 

Programs
WOMEN IN CONSTRUCTION UNDER 

EXECUTIVE ORDER 11246, AS AMENDED
Proposed Goals and Timetables Pursuant 

to Proposed Rule
Regulations (41 CPR Part 60-4) pro­

posed by the Department of Labor in 
the F ederal R egister today would au­
thorize the Director of the Office of Fed­
eral Contract Compliance Programs 
(OFCCP) to issue goals and timetables 
for minority and female participation 
on Federal or federally assisted con­
struction projects. The goals would be 
based on workforce, demographic or 
other relevant data of Standard Metro­
politan Statistical Areas, counties, or 
groups of counties, or some other geo­
graphical area in which the construction 
is being performed.

Under the proposed regulations, the 
goals and timetables would be published 
in the F ederal R egister in a notice of 
general information to the public but 
would not be published for public com­
ment. However, because the OFCCP 
previously had not required goals for 
women in the construction industry 
under the Executive Order program, and 
because of the general interest in this 
subjectj public comment is invited on 
this proposed notice until September 30, 
1977.

A  review of statistics relating to the 
construction industry shows a virtual 
exclusion of women from employment in 
the construction industry. Continued re­
liance by contractors on established hir­
ing practices may reasonably be expected 
to result in continued exclusion of 
women. Accordingly, to implement the 
provisions of Executive Order 11246, as 
amended by Executive Order 11375, and 
to achieve a program of equal employ­
ment opportunity in the construction 
industry for women, it is proposed to 
develop goals and timetables for female 
participation in the construction indus­
try. OFCCP has examined and con­
sidered a number of approaches for de­
veloping affirmative action goals for 
women. Some such methods include the 
female workforce, different proportions 
of the female workforce, and female rep­
resentation in apprenticeship positions. 
Thought also has been given to estab­
lishing a pilot program for the purpose 
of developing a data base on which fe­
male goals could be developed. Each of 
these methods, however, suffers from 
certain deficiencies but basically they 
would establish initial goals either so 
high or so low that the result would be 
meaningless. The proposal adopted here 
considers both the relevant characteris­
tics of the construction industry as they 
relate to developing goals and timetables 
for women, and the need to establish an 
effective implementation of the Execu­
tive Order.

Under this proposal, goals for women 
in construction would be established for 
a period of three years. The goals would 
be 3.1 percent, 5.0 percent, and 6.9 per­
cent for the first, second and third years, 
respectively. These goals were developed 
using two sets of statistics. First, accord­
ing to the 1970 census, the female work­
force in the construction industry is 1.2 
percent. Also, according to the 1970 cen­
sus, women constitute 5 percent of all 
craft and kindred workers. This latter 
group of workers are in occupations 
which are similar to construction occu­
pations, and possess educational levels, 
skills ancT abilities comparable to those 
possessed by employees working in the 
construction industry. It  is reasonable 
to expect therefore that within a two- 
year period the construction industry, 
with active recruitment, could achieve 
a 5 percent female participation goal. 
This same effort would raise the goal to 
6.9 percent in the third year. The statis­
tics on which these goals are based, of 
course, are national in scope and are not 

«presently available in usable form on an 
SMSA or county basis. It  is proposed 
therefore that a single goal for female 
participation in the construction indus­
try be adopted. Contractors are advised 
however, that where higher State, local 
or other jurisdictional goals for women 
are in effect, compliance with the goals 
and timetables proposed herein would 
not relieve the contractor of its obliga­
tion to comply with the higher local goal. 
Similarly, the proposal does not affect or 
limit in any way the application of re­
quirements providing for the employ­
ment of local residents such as those 
contained in the Community Develop­
ment Block Grant and the Public Works 
Employment Act grant programs.

The goals would be applied in all geo­
graphical areas and on all projects which 
have goals and timetables for minorities. 
Also, under the proposed regulation gov­
erning construction contractors under 
Executive Order 11246 published today in 
the F ederal R egister, Hometown Plans 
would be allowed to submit goals for 
women to the Director for approval. It  
is proposed that no goals lower than the 
ones proposed herein would be approved. 
I f  the Hometown Plans do not submit 
female affirmative action goals within 
the specified period and receive approval, 
it is proposed that the Department’s ap­
proval of the plan will be automatically 
withdrawn and the goals proposed herein 
would be applicable in those Hometown 
areas.

These initial goals are intended to pro­
vide immediate equal employment oppor­
tunity for women in the industry until 
more meaningful goals based on appro­
priate female workforce figures can be 
developed and implemented. Toward this 
latter end and in order to develop goals 
and timetables for women in construc­
tion on a more permanent basis, a work­
ing committee is proposed to be estab­
lished to make recommendations to the

Director, OFCCP, on the total involve­
ment of women in the construction in­
dustry. The exact structure and compo­
sition of the committee has not been de­
termined, and comments specifically are 
invited on this issue. It  is contemplated, 
however, that the committee would work 
closely with outreach and community 
groups and would operate for a period of 
at least five years. It also would receive 
input from the general public and ex­
amine the progress of women in the con­
struction industry. In addition, at least 
six months before the expiration of the 
third year goal proposed herein, the com­
mittee would recommend meaningful fe­
male goals to the Director of the OFCCP 
to cover, at the minimum, an additional 
three-year period. The Director would, 
pursuant to 41 CFR 60-46, proposed in 
the F ederal R egister today, issue mean­
ingful goals and timetables based on the 
committee’s recommendations or on 
other appropriate data.

It is intended that the final Notice 
which would establish the goals would 
list those geographical areas and proj­
ects for which goals for minorities and 
women shall be applicable. These areas 
would include those currently covered 
by Imposed Plans and those projects cov­
ered by Special Bid Conditions. And as 
indicated in the regulations proposed in 
the F ederal R egister today, the goals 
and timetables contained in those plans 
and Bid Conditions would constitute the 
initial goals and timetables for minori­
ties.

Accordingly, it is proposed to establish 
goals and timetables for women in the 
construction industry for use on projects 
and in geographical areas as designated 
by the Director, Office of Federal Con­
tract Compliance Programs, as follows:

Goals
Time frame: (in percent)

Jst year_________________________ 3.1
2d year________________ ________ 5.0
3d year__________ ______________ 6.9

These goals would apply to a covered 
contractor’s or subcontractor’s entire 
workforce which is working on construc­
tion projects in an area covered by the 
goal. Compliance with the goal will be 
measured against the total work hours 
performed during each 12-month period. 
The goal would apply to the contractor’s 
entire workforce in that area notwith­
standing that not all employees would be 
working on the Federal or federally 
assisted construction project.

Send comments to Weldon J. Rougeau, 
Director, Office of Federal Contract Com­
pliance Programs, Room C-3324, 209 
Constitution Avenue, N.W., Washington, 
D.C., 20210. Comments received will be 
available for inspection during regular 
working hours at the above address.

Dated: August 8,1977.
W eldon J. R ougeau, 

Director, OFCCP.
[FR Doc.77-23609 Filed 8-15-77; 8:45 am]
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Title 29— Labor
CHAPTER XVII— OCCUPATIONAL SAFETY 

AND HEALTH ADMINISTRATION, DE­
PARTMENT OF LABOR

PART 1908— ON-SITE CONSULTATION 
AGREEMENTS

AGENCY: Occupational Safety and 
Health Administration, Department of 
Labor.
ACTION : Final rule.
SUMMARY: The existing regulation is 
amended by rewording and reorganizing 
its present provisions, and adding new 
provisions. The new regulation is de­
signed to further the Agency’s objective 
to provide free on-site consultation to 
as many employers requesting this serv­
ice as possible, with priority given to 
small business employers. The proposal 
was prepared to implement the policy di­
rective of the Congress. The regulation 
as amended will: change the level of 
Federal funding from the present fifty 
percent to ninety percent for on-site 
consultation activities; expand the pro­
gram to include States with approved 
plans under section 18 of the Occupa­
tional Safety and Health Act of 1970; 
set out new requirements for monitoring 
and evaluating State performance under 
the contract; further define the State’s 
obligation to publicize the availability 
of the program, further define the obli­
gations of the employer and the con­
sultant to protect employees; and pre­
scribe new requirements for consultant 
qualifications and numbers.
EFFECTIVE DATE: August 1, 1977.
FOR FURTHER INFORMATION CON­
TACT:

William J. Higgins, Chief, Division of 
Voluntary Programs, Occupational 
Safety and Health Administration, 200 
Constitution Avenue NW., Washing­
ton, D.C. 20210 (202-634-4923).

SUPPLEMENTARY INFORMATION: 
Background

On April 29,1977, (42 PR 22060) notice 
was published in the Federal Register 
requesting public comment on proposed 
changes to regulations for on-site con­
sultation contracts at "29 CPR Part 1908. 
After consideration of more than 60 pub­
lic comments received, discussions with 
the States and internal review by the 
Federal Occupational Safety and Health 
Administration (hereinafter referred to 
as the Agency), the proposal has been 
amended and is published as a final regu­
lation. The new regulation is designed 
to further the Agency’s objective to pro­
vide free on-site consultation to as many 
employers requesting this service as pos­
sible, with priority given to small busi­
ness employers. This program must also 
be consistent with public policy and the 
goals of the Occupational Safety and 
Health Act of 1970 (29 U.S.C. 667) (the 
Act will later be referred to as the Fed­
eral OSH A ct).

The need for a greater understanding 
by employers.of their obligations under 
the Federal or State OSH Acts has been

widely acknowledged. The interpretation 
of complex standards and the ability to 
recognize hazards may pose difficulties 
for employers, but small business em­
ployers, who may lack the financial re­
sources to utilize private consultants, are 
often faced with a greater difficulty in 
understanding their obligations under 
the Act.

Under the Federal OSH Act, on-site 
consultation services by Agency person­
nel cannot be provided without trigger­
ing the normal enforcement provisions of 
the Federal OSH Act, including citation 
and possible penalties for any hazards 
observed. Because of this restriction, 
Federally funded on-site consultation, 
prior to the promulgation of this Part, 
could be conducted only by States with 
approved plans under section 18 of the 
Act utilizing State personnel. These 
States were able to conduct on-site con­
sultation, with fifty percent Federal 
funding, subject to certain restrictions 
and conditions similar to those under 
this Part. At the present time twenty- 
two State plans provide these services. 
However, because there is no comparable 
on-site consultation provided under the 
Federal program, States were not re­
quired to provide these services as part 
of their plan in order to meet the Federal 
OSH Act’s requirement that they be “at 
least as effective.”

In  response to the demand for consul­
tation in other States, regulations were 
promulgated on May 20, 1975, to extend 
fifty percent Federal funding, through 
contracts entered into under the author­
ity of sections 21(c) and 7(c) (1) of the 
Federal OSH Act, to States without ap­
proved State plans. This fifty-percent 
funding level was established to place 
the contract States in the same position 
respecting funding as those States with 
approved plans. Twelve additional States 
were participating in this program at 
the end of fiscal year 1976. Because many 
States still did not provide on-site con­
sultation, specific funds were provided 
for on-site consultation in the Labor- 
HEW Appropriation Act for fiscal year 
1977, and the Appropriations Committee 
Report on the Act (Senate Report No. 
94-997) directed the Agency to increase 
the level of Federal funding to a ratio 
which would ensure fuller State partici­
pation in the program.

The proposal was prepared to imple­
ment the policy directive of the Congress. 
In addition, the regulation was re­
drafted; provisions that had in the past 
been subject to misinterpretation were 
clarified; and, a more precise policy 
statement of the Agency’s position was 
provided. In the majority of instances, 
the rewording and revision in many of 
the provisions was for the purpose of 
clarification and does not represent a 
change in intention or effect.

The following are the major issues 
raised by the proposal:

N ew  Funding L evel

In response to the Congressional di­
rective, the Agency proposed to increase 
the level of Federal funding to ninety 
percent, a level considered necessary to

provide a stronge incentive for States 
to enter the program, while at the same 
time requiring some financial commit­
ment on their part. It  was recognized, 
however, that certain States would not 
participate in an on-site consultation 
program regardless of the percentage of 
Federal funding. These States either 
have legal contraints which prevent 
their participation, or have indicated a 
policy or philosophy which would pro­
hibit it.

Several of the public comments re­
ceived addressed the new funding level. 
Most were favorable including those 
from John Wenning, Administrator of 
the Wisconsin Division of Safety and 
Buildings, and Robert Palmer of the Na­
tional Association of Manufacturers. On 
the other hand, Charles T. Greene, Di­
rector of Industrial Safety of the District 
of Columbia, and Allan Harvey, Deputy 
Director, Bureau of Safety and Regula-’ 
tions of the Michigan Department of 
Labor, along with Irving Davis, Chief, 
Division of Occupational Health of the 
Michigan Department of Public Health, 
objected to the new level on the grounds 
that it would discourage States from de­
veloping section 18 plans and encourage 
States with existing plans to drop their 
programs. In anticipation of this pos­
sible effect, the proposal expanded the 
eligibility for the program to include all 
States, including those with approved 
plans under section 18. Under the exist­
ing regulation, States with approved 
plans were not eligible to enter into on­
site consultation contracts. Although 
some disincentive for State plans may 
remain, it has been minimized by the ex­
pansion of eligibility, because a State can 
maintain its plan under section 18 and 
also enter into a contract under this 
Part, at the increased funding level.

Effect Upon States W ith Plans 
Approved U nder Section 18

Several public comments including 
those from Joshua Agsalud, Director of 
the Hawaii Department of Labor and 
Industrial Relations, Steven Jablonsky, 
Program Manager of the Department of 
Industrial Relations of the California 
Occupational Safety and Health Admin­
istration, John Brooks, Commissioner of 
the North Carolina Department of La­
bor, and Charles Daniels, Director of the 
Arkansas Department of Labor, whose 
comments were supported by Senator 
John McClellan, Senator Dale Bumpers, 
and Congressman Ray Thornton ob­
jected to the exclusion of public em­
ployers or requested clarification of the 
language in the proposal. The Agency is 
aware of the importance of programs 
to protect the safety and health of em­
ployees of State and local governments. 
At the present time, States with ap­
proved section 18 plans must, to the ex­
tent permitted under this law, institute 
“ effective and comprehensive” occupa­
tional safety and health programs for 
public employees; these programs, of 
course, may provide consultation services 
to public employees. States may also 
submit for approval under section 18 
programs for “ public-employees only”
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(29 CFR 1956). Finally, States may in­
stitute public employer programs with 
one-hundred percent State funds.

Under the final regulation no provi­
sion is made for inclusion of consulta­
tion for public employers under these 
agreements. However*, the agency be­
lieves that protection of public employees 
should be expanded to the extent pos­
sible, in all States; to this end it will 
explore possible strategies available to 
increase the Federal role in this area.

Under the final regulation, if  States 
with approved plans wish to provide on­
site consultation to private employers, 
with Federal funding, they must chose 
whether to enter into a 7(c) (1) contract 
under this regulation with ninety per­
cent Federal funding, or to provide such 
services under their plans, with- fifty 
percent Federal funding. They cannot 
do both. This restriction was placed in 
the proposal because of the likelihood of 
administrative, accounting and monitor­
ing problems associated with dual pro­
grams, and remains unchanged in the 
final regulation^
L imitation of Activities Under the 

Contract

Several public comments, including 
those submitted by John J. Horn, Acting 
Commissioner of the Department of 
Labor and Industry for the State of New 
Jersey, Steven Jablonsky of the Cali­
fornia Occupational Safety and Health 
Administration, William Wilkins, Ad­
ministrator of the Wyoming Occupa­
tional Safety and Health Agency, and 
others, objected to the provisions in the 
proposal which would limit the author­
ized activities under the contract to on­
site consultation only. The suggestion 
was made that this restriction, which is 
unchanged in the final rule, was designed 
to provide the maximum emphasis on 
on-site consultation, because under the 
Federal OSH Act the Agency is able, 
under section 21(c) , to engage in its own 
Federal training and education activi­
ties. Since these services are provided on 
the Federal level, the prudent use of the 
limited on-site consultation contract 
funds dictates their expenditure for the 
purpose of filling a need to which the 
Agency is otherwise unable to adequately 
meet. Under the final regulation, State 
consultants may participate in seminars 
and employer conferences, but this par­
ticipation would be for the purpose of 
program promotion rather than direct 
training and education of employers. 
Federal training and education activities 
will be concentrated iii States without 
plans approved under section 18, because 
States with approved plans are required 
to maintain their own State program of 
training and education as a condition of 
plan approval.

U nscheduled Visits to W orksites

Numerous public comments, including 
those of John J. Horn of the New Jersey 
Department o f Labor and Industry, 
James McCain, Secretary o f the Kansas 
Department of Human Resources, John 
Brooks o f the North Carolina Depart­
ment of Labor, Philip Ross, Commis-
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sioner of the New York Department of 
Labor, and others, objected to the pro­
vision in § 1908.4(b) of the proposal 
which specifically prohibited unsched­
uled visits to employer worksites for the 
purpose of conducting an on-site con­
sultation, i f  entry were granted. Many 
of these comments emphasized the util­
ity of individual contact with employers, 
and stressed that employers could be 
more effectively informed of the pro­
gram in this manner. In consideration 
of these comments, the final regulation 
changes the proposal and authorizes 
visits to employer workplaces for the 
purpose of explaining the availability of 
the program. However, because of the 
necessity for adequate preparation by a 
consultant before an effective on-site 
visit may be conducted, the final regu­
lation does not authorize the conduct 
o f on-site consultation on the basis of 
an unscheduled visit to a workplace.

Informing an Employer of His 
Obligations Under the Program

New language has been included in 
the final regulation under § 1908.4(a) (3), 
Scope of service. This new language re­
quires a State to clearly explain in its 
program promotion activities and in: re­
sponse to inquiries,, the important as­
pects of the program. It  was considered 
to be essential that employers be clearly 
informed of the State and Federal part­
nership in this program and of their re­
sponsibilities in the event an on-site visit 
is conducted, including those safeguards 
for employee protection which could re­
quire employer action. Therefore, under 
the final regulation* these responsibili­
ties must be explained to an employer be­
fore a request can be accepted.

Employee Participation

In  the preamble to the proposal for the 
revision of this Part, public comments 
were requested on the issue of employee 
participation in the on-site visit. The 
proposed regulation was essentially a 
restatement of the existing regulation, 
which provided for employee participa­
tion only with the employer’s express 
permission. The Agency,' however, was 
interested in receiving comments con­
cerning the expansion of employee par­
ticipation rights to parallel the employee 
walkaround rights associated with en­
forcement inspections under section 8(e) 
o f the Federal OSH Act. It  was consid­
ered that employees could provide some 
assistance to a consultant during a con­
sultation visit as they provide to an in­
spector during an inspection. Further, it 
was believed that because employees 
may have been exposed to hazards the 
consultant might find, they had a right 
to be informed o f their discovery.

Numerous public comments were re­
ceived in response to the request. Steven 
Jablonsky of the California Occupational 
Safety and Health Administration, and 
Dr. N. H. Dyer, Director of the West Vir­
ginia Department of Health, commented 
that there were clearly instances where 
employees must participate in an on-site 
visit in order to make the visit effective. 
According to the comment from the Cali-
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fomia agency, contact would be essential 
for example, during a health consulta­
tion where individual employee exposure 
levels must be determined or where a 
firm had an active employee/employer 
in-plant safety committee.

Other comments expressed the opinion 
that such participation should be per­
mitted only to the extent allowed by the 
employer and strongly objected to any 
mandatory walkaround on the grounds 
that it would greatly discourage em­
ployer requests for the program. Con­
sideration has been given to these fac­
tors, and the final regulation specifies 
that’ employee contact by a consultant 
is necessary in order to properly identify 
hazards in the workplace, and that a 
consultant must explain to an employer 
the possibility that such contact may 
have to be initiated. An employer must 
agree to this form of contact before a 
visit may proceed. In addition, the regu­
lations require the consultant to en­
courage employers to permit additional 
employee participation to the extent 
practicable, including participation in 
the walkaround but does not mandate 
such participation.

Employee P rotection Requirements

The discussion under this heading en­
compasses the provisions in the regula­
tion concerning the requirement that the 
employer take necessary action to elimi­
nate hazards which present an imminent, 
danger or serious violation. The proposal 
contained three provisions which affected 
this requirement, § 1908.4(d) (5) (v ), 
which provided for the classification of 
hazards, § 1908.4(d) (6), which placed 
the obligation on the employer to take 
action if an imminent danger or serious 
violation was identified, and § 1908.5(b), 
which required the consultant to notify 
the appropriate OSHA enforcement au­
thority i f  the employer refused to co­
operate in the elimination of such 
hazards.

The majority o f the public comments 
received addressed this issue. The com­
ments ranged from strong abjections to 
any action related to enforcement to 
acceptance o f the concept with questions 
only on the procedure to be followed: 
Most comments, however, were opposed 
to the mandatory referral to enforce­
ment authorities where an employer fails 
to take action to eliminate a serious 
violation. The terminology utilized was 
also questioned, with several objections 
to the use of the definition of a serious 
violation, and the requirement that the 
consultant must make a judgment as to 
how a compliance^ officer would cite a 
particular hazard.

This issue has been the subject of 
careful consideration. The Agency is cog­
nizant of the need for full employer 
utilization of the consultation program 
and is aware of the argument that the 
requirement for referral might deter 
some employers from requesting ,on-site 
consultation. However, other provisions 
of the regulation are intended to assure 
the fundamental separation between the 
consultation program and enforcement, 
and would minimize this disincentive.
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Thus, the regulation requires that the 
consultation operate independently from 
OSHA enforcement and that it have its 
own separate and distinct staff and man­
agement. Further, even in the monitor­
ing of a State’s performance, the identity 
of employers receiving on-site consulta­
tion is not revealed. In addition, an on­
site visit in progress will delay certain 
types of OSHA inspections, and an em­
ployer is not required to make the con­
sultation report available to a compli­
ance officer during a subsequent 
inspection.

The only situation in which informa­
tion about a consultation visit is referred 
to enforcement authorities is if an im­
minent danger or serious violation is 
identified and the employer fails to take 
the necessary action to eliminate the 
hazard and protect the employees. In the 
case of a serious violation a reasonable 
period for the elimination of the hazard 
is to be provided. Thus, an employer who 
in good faith seeks consultation advice 
to identify hazards so that they can be 
eliminated need have no concern about 
enforcement action being taken against 
him or her. It is only in what is likely 
to be the extremely rare case of an em­
ployer who, although aware of the im­
minent danger or serious violation, fails 
to act to eliminate them in the work­
place that referral will occur. The Agency 
believes that in these limited circum­
stances the underlying policies of the 
Federal OSH Act mandate that the mat­
ter be referred for appropriate enforce­
ment action.

Accordingly, the final regulation, al­
though reworded, retains the provision 
of the present regulation and the pro­
posal requiring referral to enforcement 
authorities in specified situations.

The use of the definition of a serious 
violation under the Federal OSH Act was 
determined to be necessary because, by 
the use of a currently available and 
known standard, the characterization of 
hazards by consultants will be more uni­
form throughout the program. Conse­
quently, employers will be able to have a 
better understanding of their obligations, 
and the monitoring and subsequent 
evaluation of consultant performance 
will be facilitated. The final regulation 
therefore, describes both the employer’s 
and the consultant’s obligations in the 
event that an imminent danger or seri­
ous violation is identified, and new pro­
visions in the regulation specify that an 
employer be clearly informed of these 
obligations before a request for an on­
site consultation visit may be accepted.

A provision is also added to clarify the 
obligation of the OSHA enforcement au­
thority which receives a referral for a 
serious violation which an employer has 
refused to eliminate. The new provision 
specifies that the OSHA authority is not 
automatically required to make an im­
mediate inspection, but rather has the 
flexibility to take whatever action it de­
termines is warranted, given the facts of 
the case.

In addition, a procedure is created by 
which an employer, who in good faith 
disagrees with the period of time estab­

lished for the elimination of a hazard, 
may promptly discuss the time period 
with the program consultation manager, 
who may amend the time period allowed.

R e latio n sh ip  to  Enforcem ent

Several public comments, including 
Nicholas Roussos, Commissioner of the 
Massachusetts Department of Labor and 
Industries, Larry Swanda of the Jensen 
Construction Company, Philip Ross of 
the New York Department of Labor, 
Charles Daniels of the Arkansas Depart­
ment of Labor, William Foster, Commis­
sioner of the Oklahoma Department of 
Labor, and others addressed a delay of an 
inspection occurring when a consultation 
visit is in progress. Most of these com­
ments favored broadening this provision 
to ensure that an employer was given 
some period of time after a consultation 
visit before any enforcement activity 
would be initiated. The rationale ad­
vanced for this delay was that the em­
ployer should be allowed the opportunity 
to act upon the consultant’s advice. The 
comments emphasized that this would 
result in the more efficient use of re­
sources and point to the bad publicity 
that was likely to ensue if an enforcement 
inspection occurred shortly after the con­
duct of an on-site visit. After considera­
tion of these comments, the Agency has 
decided to adhere to its position that no 
inspection should be delayed beyond the 
time necessary for the consultant to com­
plete the on-site visit. The Agency must 
reserve the option to conduct an inspec­
tion immediately after the visit.

Accordingly, this provision, although 
reworded, remains essentially unchanged 
in the final regulation. In addition, under 
the final regulation certain types of in­
spections may not be delayed, despite the 
fact that a consultation visit is in prog­
ress.

Further, a new .provision has been 
added to clarify the circumstances when 
an employer may receive an on-site visit 
subsequent to an enforcement inspection. 
This new provision, § 1908.5(b)(3), ac­
knowledges the role of consultation in 
aiding an employer in the abatement of 
violations, and permits employers to re­
quest on-site consultation for the pur­
pose of obtaining abatement advice. A 
restriction is placed upon this consul­
tative activity in that an on-site con­
sultation visit may not take place subse­
quent to an enforcement inspection until 
the employer has been notified that no 
citation would be issued or, where a cita­
tion is issued, until those citation items 
for which consultation is desired have be­
come final orders. A citation item be­
comes a final order if, within the num­
ber of days specified under the applicable 
law, the employer does not file a notice 
of contest or, if a notice of contest is 
filed, after a final decision by the Occu­
pational Safety and Health Review Com­
mission or corresponding State authority.

Certain provisions of the proposal ad­
dress the effect of an on-site consulta­
tion visit on a subsequent inspection. 
These provisions, which appeared at 
§ 1908.5(d) (1), resulted in several com­
ments. James McCain, of the Kansas

Department of Human Resources, Gov­
ernor Joseph Teasdale of the State of 
Missouri, L. W. Murray, Jr., Director of 
the Governor's Office of Illinois Man­
power and Human Development, and 
others objected to the fact the compli­
ance officer was not bound by the con­
sultant’s advice. It is the Agency’s view, 
however, that because conditions in a 
workplace are constantly changing, the 
views expressed by the consultant can­
not limit the effects of a subsequent in­
spection or preclude citations and pro­
posed penalties being issued for 
violations discovered. Further, under the 
final regulation, a compliance officer 
would not ordinarily know that a con­
sultation visit has occurred unless the 
employer volunteers the information or 
makes the written report available. Un­
der § 1903.6(c) (4), if  the report is given 
to the compliance officer, the advice 
given by the consultant would be con­
sidered and used to determine the em­
ployer’s good faith. In addition, it will 
be the Agency’s policy to permit, where 
warranted, a good faith penalty adjust­
ment greater than the* thirty percent 
currently allowed under the Field Oper­
ations Manual, thus a employer who, has 
taken action based on the advice of a 
consultant, and who was cited for a 
violation, may not use the advice or 
opinions of the consultant as a defense 
to the citation; but the fact that the 
employer did follow the consultant’s ad­
vice could result in a substantial reduc­
tion of any penalty assessed.

The application of this additional good 
faith adjustment must, of course, be 
determined by the Area Director or cor­
responding State official on a case-by- 
case basis.

N umber of Consultants

In the proposal, a two-year ceiling was 
placed on the number of consultants 
which could be funded in a State under 
an agreement pursuant to this Part, and 
an exception from this ceiling was al­
lowed for States with current agreements 
or approved plans under section 18 of 
the Federal OSH Act. The proposal 
would have required that exempted 
States reduce the number of consultants 
down to the twenty-five percent ratio 
through attrition. Numerous comments 
received addressed this limitation on the 
number of consultants. The comments 
objected1 to the apparent inflexibility in 
the provisions and questioned whether 
it would be possible for a State exceeding 
the ratio to hire more qualified consult­
ants or increase the number of industrial 
hygienists if no staff vacancies could be 
filled until the State was below the 
twenty-five percent level. In response to 
these comments, the final regulation, 
while retaining the twenty-five percent 
ratio as a general guideline for one year, 
provides that those States with current 
contracts may be exempted from the ra­
tion requirement if the current number 
is justified based on program perform­
ance, demand for services, or other fac­
tors. The final rule creates a far greater 
degree of flexibility in the determination 
of an appropriate number of consultants 
in all States. The ratio itself is also re-
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cast in terms o f a “positions” concept 
rather than in terms of individual con­
sultants.

A new provision has been added re­
quiring the regional administrator to de­
termine the types of consultant expertise 
necessary to meet the needs of the State. 
This would include not only the safety/ 
health ratio, but also any particular need 
present in the State, such as a. need for 
consultants with experience in mari­
time. After determining the State needs, 
the regional administrator will negotiate 
a reasonable response to those needs, and 
could require specialized training or the 
assignment of consultants with particu­
lar qualifications.

Qualifications of Consultants

The proposal contained explicit details 
on minimum qualifications for consult­
ants, including specific educational and 
experience requirements. The provision 
in the existing regulation requiring re­
gional administrator interview and ap­
proval consultants was also retained in 
the proposal.

Numerous public comments were ad­
dressed to these provisions, including 
comments from officials from the States 
of California, Oklahoma, Michigan, Ore­
gon, Kansas, Wisconsin, North Carolina, 
New York, West Virginia, Texas, Mis­
souri, Illinois, Virginia, Massachusetts, 
Colorado, and Kentucky. One of the ob­
jections raised by the comments con­
cerned the requirement for regional ad­
ministrator interview. States strongly 
objected to this provision on the grounds 
that it would interfere with normal State 
hiring practices.

The comments from Philip Ross of the 
New York Department of Labor indi­
cate that under the State’s Merit Sys­
tem and Civil Service Law, certain per­
sons have an absolute preference to any 
job opening for which they are qualified 
under State law. I f  the regional adminis­
trator were to reject such a person, the 
consultant position could not be filled 
until another position outside of the pro­
gram was vacated. A similar concern was 
raised by Robert Beard, Acting Commis­
sioner o f the Virginia, Department of 
Labor and Industry, on the grounds that 
the regional administrator could reject 
an applicant certified by the State Merit 
System as being qualified.

In response to this criticism, the re­
quirement for an regional administrator 
interview has been removed in the final 
regulation. However, the requirement 
that the regional administrator must ap­
prove State consultants before assign­
ment to this program is retained, and 
individual regional administrators may 
determine that an interview is essential 
in order to ascertain whether a consul­
tant is, in fact, qualified to do the job. 
In such a case the regional administrator 
has the authority to conduct an inter­
view. Other State comments objected to 
the minimum qualifications as too re­
strictive or impossible to meet given cur­
rent State salary, levels. On the other 
hand, several. States, along with the As­
sociation of Federal Safety Employees

and the Iron Casting Society, thought 
that the qualifications should be raised.

The Agency has concluded that estab­
lishment of specific minimum qualifica­
tions requirements could be counter­
productive and could be a disincentive 
for States to participate in this program. 
The final regulation, therefore, provides 
greater flexibility in this area. This does 
not imply that the Agency has deter­
mined to place a lesser emphasis on con­
sultant qualifications. The opposite is in 
fact the case. In order to meet the needs 
of the nation’s employers, particularly 
those in small businesses, the Agency is 
firmly committed to a program to up­
grade the qualifications of State consult­
ants under these programs. It believes 
that a well-trained, highly qualified cad­
re of consultants is essential for an effec­
tive program. I t  was apparent from the 
State comments, however, that the exist­
ing consultation staff, as well as the abil­
ity to make changes in State hiring prac­
tices, differs widely from State to State. 
In addition, the demand for more quali­
fied consultants will vary from State to 
State due to the differences in the types 
of business activities conducted and the 
types of hazards which may be present. 
A highly industrialized State would 
therefore require, as a general rule, a 
consultant with different qualifications 
than would an agricultural State, due to 
the nature o f the conditions which, the 
consultant would be likely to encounter. 
Therefore, it was. determined that the 
most effective program would be a flexi­
ble one.

Accordingly, the final regulation does 
not contain the specific minimum quali­
fications listed in the proposal; instead, 
it includes in their place provisions which 
require the adoption by each State of 
a plan to upgrade the qualifications 
which it requires of consultants. These 
plans must contain specific goals con­
sistent with State needs and must de­
scribe and. contain the steps which shall 
be taken by the State to reach these goals 
and specific timetables for the imple­
mentation of changes. The implementa­
tion dates for these changes shall be no 
larter than August 1, 1980. The plan must • 
be initially submitted within 120 days 
of the effective date of these revisions, 
and thereafter revised annually to reflect 
the State’s progress toward specific 
goals. The plan will become a part o f a 
contract under this regulation and a 
State must satisfy the Assistant Secre­
tary of Labor for Occupational Safety 
and Health (hereinafter referred to as 
the Assistant Secretary) that it is tak­
ing appropriate action to implement, its 
plan in order to be eligible for continued 
funding.

M onitoring

Section 1908.7 of the proposal outlined 
new monitoring provisions for contracts 
under the regulations. States under con­
tract would be required to establish an 
effective internal monitoring system, to 
prepare quarterly reports and to submit 
various other documents to the regional 
administrator. The State would be re­
quired to conduct a. performance evalu­
ation of every consultant annually, and

conduct actual on-the-job evaluations. 
An internal self-monitoring system was 
determined to be the most viable alter­
native because except in States with ap­
proved plans under section 18, Federal 
OSHA could not conduct on-the-job 
evaluations of consultant performance 
without taking appropriate enforcement 
action against the employer for any haz­
ards observed at the worksite. Relatively 
few public comments addressed the mon­
itoring changes. James Gillice, o f the 
American Mutual Insurance Alliance 
praised the new requirements, and com­
ments from Edward Otterson, Chief of 
the Wisconsin Department o f Health and 
Social Services, and others were favor­
able to the new program.

The final, regulation is essentially un­
changed from the proposal, with the ex­
ception. that,the regional administrator’s 
right to conduct concurrent monitoring 
activities-is clearly described. This Eed- 
eral monitoring may take any number 
of forms, including the use of private 
contractors, or any other methods which 
may be desirable.

Effective Date

The proposal which, among other 
things, increased the level of Federal 
funding, under contracts pursuant to 
these regulations to ninety percent, was 
published in the Federal Register on 
April 29, 1977. In the interim period be­
tween the proposal and this final regula­
tion, existing contracts with several 
States expired and were renewed on an 
interim basis. Some o f these States ad­
justed their budgets in anticipation of 
prompt modification of the funding, pro­
visions. In consideration to these States 
and due to the delay of the promulga­
tion of the final regulation, the Assistant 
Secretary finds that good cause exists 
for making the effective date of these re­
visions August 1, 1977. Those States with 
existing contracts as of that day, may, if 
a contract is renegotiated within 30 days, 
receive ninety percent funding for al­
lowable costs as o f the effective date. Ac­
cordingly, 29 CFR Part 1908 is hereby 
amended as follows:

These revisions shall’ be effective Aug­
ust 1, 1977.
Sec.
1908.1 Purpose and scope.
1908.2 Definitions.
1908.3 Eligibility and funding.
1908.4- Requests and scheduling.
1908.5 Conduct of a visit.
1908.6 Relationship to enforcement.
1908.7 Consultant specifications.
1908.8 Monitoring and evaluation.
1908.9 Agreements.
1908.10 Exclusions»

AuTHOim-ir: Secs. 7 (c )(1 ), 21(c), 84 Stat. 
1598, 1612; (29 U.S.C. 656(c)(1), 670(c)).

§ 1908.1 Purpose and scope.
This part contains requirements for 

agreements between States and the Fed­
eral Occupational Safety and Health Ad­
ministration (hereinafter referred to as 
the Agency under Sections 7 (c)(1 ) and 
21(c) of the Occupational Safety and 
Health Act of 1970 (29 U.S.C; 651 et seq.) 
under which the Agency will utilize State 
personnel to provide on-site consultation
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services to employers. The service will be 
made available at no cost to employers 
to assist them in providing their em­
ployees employment and a place of em­
ployment which is safe and healthful. 
Consultants will identify specific hazards 
in the workplace and provide advice on 
their elimination. Although on-site con­
sultation will be conducted independent 
of any OSHA enforcement activity, and 
the discovery of hazards will not man­
date citation or penalties, the employer 
remains under a statutory obligation to 
protect his employees, and, in certain 
instances, will be required to take neces­
sary protective action. States entering 
into agreements under this Part will re­
ceive ninety percent Federal reimburse­
ment for allowable costs and will provide 
on-site consultation for employers re­
questing the service, subject to sched­
uling priorities and available resources, 
and will offer advice and technical as­
sistance to each requesting employer on 
job-related safety and health hazards.
§ 1908.2 Definitions.

As used in this part:
"A ct" means the Federal Occupational 

Safety and Health Act of 1970.
“Assistant Secretary" means the As­

sistant Secretary of Labor for Occupa­
tional Safety and Health.

**Compliance officer" means a Federal 
or State compliance safety and health 
officer.

“Employer” means a person engaged 
in a business, who has employees, but 
does not include the United States, or 
any State or political subdivision of a 
State.

“On-site consultation" means all activ­
ities related to the conduct of an on-site 
consultative visit, including a written re­
port to the employer.

“OSHA" means the Federal Occupa­
tional Safety and Health Administration 
or the State agency responsible under 
a Plan approved under Section 18 of the 
Act for the enforcement of occupational 
safety and health standards in that 
State.

“State" includes a State of the United 
States, the District of Columbia, Puerto 
Rico, the Virgin Islands, American 
Samoa, Guam, and the Trust Territory 
of the Pacific Islands.

“R A " means the Regional Administra­
tor for Occupational Safety and Health 
of the Region in which the State con­
cerned is located, or his designee.
§ 1908.3 Eligibility and funding.

(a) State eligibility. (1) Any State
may enter into an agreement with the 
Assistant Secretary to perform on-site 
consultation for private-sector employ­
ers. *

(2) A  State having a Plan approved 
under Section 18 is eligible to participate 
in the program if that Plan does not in­
clude provisions for federally-funded on­
site consultation to private-sector em­
ployers.

(b) Reimbursement. (1) The Assistant 
Secretary will reimburse 90 percent of 
the costs incurred under an agreement 
entered into pursuant to this part.
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Agreements negotiated within 30 days of 
the effective date of these revisions will 
be reimbursed at the level of ninety per­
cent for allowable costs incurred as of 
that date. Approved training and speci­
fied out-of-State travel will be fully re­
imbursed.

(2) Reimbursement to States under 
this Part is limited to costs incurred in 
providing on-site consultation to pri­
vate-sector employers only.

(1) In all States with Plans approved 
under Section 18, on-site consultation 
provided to State and local governments, 
as well as the remaining range of volun­
tary compliance activities referred to in 
29 CFR 1902.4(c) (2) (x iii), will not be 
affected by the provisions of this part, 
with Federal reimbursement for these 
activities in accordance with the pro­
visions of Section 23 (g) of the Act.

(ii) In States without Plans approved 
under Section 18, no Federal reimburse­
ment for on-site consultation provided 
to State and local governments will be 
allowed, although this activity may be 
conducted independently by a State with 
100 percent State funding.
§ 1908.4 Requests and scheduling.

(a) Encouraging requests.— (1) State 
responsibility. The State shall be re­
sponsible for encouraging employers to 
request on-site consultative visits, and 
shall publicize the availability of its on­
site consultation service and the scope 
of the service which will be provided. 
The Assistant Secretary may also en­
gage in activities to publicize and pro­
mote the program.

(2) Promotional methods. To inform 
employers of the availablity of its on­
site consultation service and to encour­
age requests, the State may use methods 
such as the following:

(i) Paid newspaper advertisements;
(ii) Newspaper, magazine, and trade 

publication articles;
(iii) Special direct mailings or tele­

phone solicitations to establishments, 
based on Workers’ Compensation data 
or other appropriate listings;

(iv) In-person visits to workplaces to 
explain the availability of the service, 
and participation at employer confer­
ences and seminars;

(v) Solicitation of support from State 
business and labor organizations and 
leaders, and public officials;

(vi) Preparation and dissemination of 
publications, descriptive materials, etc., 
on on-site consultation services;

(vii) Free public service announce­
ments on radio and television.

(3) Scope of service. In its publicity 
for the program, in response to any in­
quiry, and before an employer's request 
for a consultation visit may be accepted, 
the state shall clearly explain that the 
service is provided at no cost to an em­
ployer through federal and state funds 
for the purpose of providing the em­
ployer with a better understanding of the 
requirements of the applicable State or 
Federal law and regulations. The State 
shall explain that while utilizing this 
service, an employer remains under a 
statutory obligation to provide safe and

healthful working conditions for em- 
ployeees. In  addition, while the identi­
fication of hazards by a consultant will 
not mandate the issuance of citations 
or penalties, the employer is required to 
take action necessary to eliminate a 
hazard which in the judgment of the 
consultant, represents an imminent dan­
ger to employees, or which would be 
classified as a serious violation. The 
State shall emphasize, however, that the 
discovery of such a hazard will not ini­
tiate any enforcement activity, and that 
referral will not take place unless the 
employer fails to cooperate in the elimi­
nation of the identified hazard.

(b) Employer requests. (1) An on-site 
consultative visit will be provided only 
at the request of the employer, and shall 
not result from the enforcement of any 
right of entry under State law. A con­
sultant is not authorized to make an 
unscheduled appearance at the work­
place of an employer who has not made 
a request to conduct an on-site consulta­
tive visit at that time.

(2) When making the request, the 
employer shall describe those specific 
working conditions, hazards or situations 
for which on-site consultation is desired; 
the smaller the employer’s business, the 
less specific the request must be.

(3) Employers may request on-site 
consultation to assist in the abatement 
of hazards cited during an OSHA en­
forcement inspection. However, an on­
site consultation visit may not take place 
after an OSHA inspection until the em­
ployer has been notified that no citation 
will be issued or, if a citation is issued, 
until those citation items for which con­
sultation is requested have become final 
orders.

(c) Scheduling priority. Priority shall 
be assigned to requests from smaller bus­
inesses, based on their number of em­
ployees, with emphasis on those work­
places of a highly hazardous nature.
§ 1908.5 Conduct of a visit.

(a) Preparation. An on-site consulta­
tive visit shall be made only after ap­
propriate preparation by the consultant. 
Prior to the visit, the consultant shall 
become familiar with as many factors 
concerning the establishment’s opera­
tion as possible. The consultant shall re­
view1 all applicable codes and standards. 
In addition, the consultant shall asssure 
that all necessary technical and personal 
protective equipment is available and 
functioning properly.

(b) Structured format. An on-site 
consultative visit shall follow a struc­
tured format, which will consist o f an 
opening conference, a walk through the 
workplace, and a closing conference. The 
visit shall be followed by a written re­
port to the employer.

(c) Employee p a rtic ip a tion (1) The 
consultant shall retain the right to con­
fer with individual employees during 
the course of the visit in order to iden­
tify and judge the nature and extent 
of particular hazards. The consultant 
shall explain the necessity for this con­
tact to the employer during the opening
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conference, and an employer must agree 
to this contact before a visit can proceed.

(2) In addition, employees, their rep­
resentatives, and members of a work­
place joint safety and health committee, 
may participate in the on-site consul­
tative visit, to the extent desired by the 
employer. In the opening conference, the 
consultant shall encourage the employer 
to allow employee participation to the 
fullest extent practicable.

(d) Opening conference. In addition 
to the requirements of § 1908.5(c), the 
consultant shall, in the opening confer­
ence, explain to the employer the rela­
tionship between on-site consultation 
and OSHA enforcement activity and 
shall explain the obligation to protect 
employees in the event that certain haz­
ardous conditions are identified.

(e) On-site activity. (1) Activity dur­
ing the on-site consultative visit will be 
focused primarily on those conditions, 
hazards or situations described by the 
employer when the request was made.

(2) The consultant shall advise the 
employer as to the employer’s obliga­
tions and responsibilities under appli­
cable Federal or State law and imple­
menting regulations.

(3) To the extent of their capability 
and training, consultants shall identify 
and provide advice on elimination of 
those hazards included in the employer’s 
request and any other safety or health 
hazards observed in the workplace dur­
ing the course of the on-site consulta­
tive visit. The consultant shall conduct 
sampling and testing, with subsequent 
analyses, as may be necessary to con­
firm the existence of health hazard.

(4) Advice and technical assistance 
on the elimination of identified safety 
and health hazards may be provided to 
employers during and after the on-site 
consultative visit. Descriptive materials 
may be provided on approaches, means, 
techniques, etc., commonly ultilized for 
the elimination or control of such haz­
ards. This advice should include basic 
information indicating the possibility of 
a solution and describing the general 
form of this solution. However, the ad­
vice and assistance shall not include 
engineering services or the provision of 
engineering design solutions. The con­
sultants shall also advise the employers 
of additional sources of assistance, if 
known.

(5) When a hazard is identified irt the 
workplace, the consultant shall indicate 
to the employer his or her best judge­
ment as to whether this situation would 
be classified as a “serious” or “ other- 
than-serious” violation of applicable 
Federal or State statutes, regulations or 
standards, based on criteria contained in 
the current OSHA Field Operations 
Manual. (The element of employer 
knowledge shall not be considered.)

(6) At the time that the consultant de­
termines that an identified hazard which 
would be classified as a serious violation, 
the consultant and the employer shall 
develop a specific plan to eliminate the 
hazard, affording the employer a reason­
able period of time to complete the nec­
essary action. If, within 10 days of the
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development of this plan, an employer, 
in good faith, disagrees with the period 
of time established for the elimination 
of a hazard, the State shall provide an 
opportunity for an expeditious informal 
discussion with the State consultation 
manager on the time period set by the 
consultant.

(f )  Employer obligations. (1) An em­
ployer must take immediate actions to 
eliminate employee exposure to a hazard 
which, in the judgment of the consult­
ant, presents an imminent danger to em­
ployees. I f  the employer fails to take the 
necessary action, the consultant must 
immediately notify the affected em­
ployees and the appropriate OSHA en­
forcement authority and provide the rel­
evant information.

(2) An employer must also take the 
necessary action in accordance with the 
plan developed under § 1908.5(e) (6) to 
eliminate employee exposure to any 
identified hazard which, in the judgment 
of the consultant, would be classified as 
a serious violation. In order to demon­
strate that the necessary action is being 
taken, an employer may be required to 
submit periodic reports, permit a fol­
low-up visit, or take similar action. I f  the 
employer fails to take the action neces­
sary to eliminate a hazard which would 
be classified as a serious violation, the 
consultant shall immediately notify the 
appropriate OSHA enforcement author­
ity and provide the relevant information. 
The OSHA enforcement authority will 
make a determination, based on a review 
of the facts, whether enforcement activ­
ity is warranted.

(g) Written report. A written report 
shall be prepared for each visit and sent 
to the employer. The timing and format 
for the report shall be approved by the 
Assistant Secretary. The report shall re­
state the employer’s request and desrcibe 
the working conditions examined by the 
consultant; shall identify specific haz­
ards; shall describe their nature, includ­
ing reference to applicable standards or 
codes; shall identify the seriousness of 
the hazard; and, to the extent possible, 
shall include suggested means or ap­
proaches to their elimination or control. 
Additional sources of assistance should 
also be indicated, if known, including the 
possible need to procure specific en­
gineering consultation, medical advice 
and assistance, etc. The report shall also 
include references to the completion 
dates for the situations described in 
§§ 1908.4(e) (5), (6). -

(h) Confidentiality. The consultant 
shall preserve the confidentiality of in­
formation obtained as the result of an 
on-site consultative visit which contains 
or might reveal a trade secret of the em­
ployer.
§ 1908.6 Relationship to enforcement.

(a) Independence. (1) On-site con­
sultation activity by a State shall be con­
ducted independently of any Federal or 
State OSHA enforcement activity.

(2) The consultation activity shall 
have its own identifiable managerial 
staff. In States with Plans approved un­
der Section 18, this staff will be separate
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from the managing compliance inspec­
tions and scheduling.

(3) The identity of employers request­
ing on-site consultation as well as the 
file of the consultant’s visit shall not be 
forwarded or provided to OSHA for use 
in any compliance inspection or sched­
uling activities.

(4) Employers receiving on-sitè con­
sultative visits shall not be identified to 
OSH, unless the employer fails to take 
the necessary action to protect em­
ployees from a hazard considered by the 
consultant to be an imminent danger or 
serious violation.

(b) Effect upon scheduling. (1) An 
on-site consultative visit already in prog­
ress will have priority over OSHA com­
pliance inspections except as provided 
in 1908.5(b) (2). The consultant and the 
employer shall notify the compliance 
officer of the visit in progress and re­
quest delay of the inspection until after 
the visit is completed. A request for on­
site consultation shall not be the basis 
for the delay of a compliance inspection.

(2) The consultant shall terminate an 
on-site consultative visit already in prog­
ress where one of the following kinds of 
OSHA compliance inspections is about to 
take place:

(1) Imminent danger investigations.
(ii) Fatality/catastrophe investiga­

tions.
(iii) Complaint investigations.
(iv) Follow-up inspections.
(v ) Other critical inspections as de­

termined by the Assistant Secretary.
(3) Ail on-site consultation visit shall 

not take place subsequent to an OSHA 
enforcement inspection until the em­
ployer has been notified that no citation 
will be issued, or if a citation is issued, 
on-site consultation shall only take place 
with regard to those citation items which 
have become final orders.

(c) Effect upon enforcement. (1) The 
advice of the consultant and the con­
sultant’s written report will not be bind­
ing on a compliance officer in a subse­
quent enforcement inspection. In a sub­
sequent inspection, a compliance officer 
is not precluded from finding hazardous 
conditions, or violations of standards, 
rules or regulations, for which citations 

■would be issued and penalties proposed.
(2) The hazard identification and 

abatement advice given by a State con­
sultant, or the failure of a consultant to 
point out a specific hazard, or other pos­
sible errors or omissions by the consul­
tant shall not be binding upon a compli­
ance officer, and will not affect the regu­
lar conduct of a compliance inspection, 
or preclude the finding of alleged viola­
tions and the issuance of citations, or act 
as a defense to any enforcement action.

(3) In the event of a subsequent in­
spection, the employer is not required 
to either inform the compliance officer 
of the prior visit or provide a copy of 
the State consultant’s written report to 
the compliance officer.

(4) If, however, the employer chooses 
to provide a copy of the consultant’s re­
port to a compliance officer, it may be 
used to determine the employer’s good 
faith for purposes of proposing penalties.
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§ 1908.7 Consultant specifications.
(a) Number. (1) The number of con­

sultant positions which will be funded 
under an agreement pursuant to this 
Part for the purpose of providing on-site 
consultation to private sector employers 
will be determined by the Assistant Sec­
retary on the basis of program perform­
ance, demand for services, resources 
available, and the recommendation of 
the RA, and may be adjusted periodi­
cally.

(2) For a period of one year from the 
effective date of this revision, the num­
ber of on-site consultant positions 
funded in a state which does not have 
an agreement under this Part as of the 
effective date of these revisions shall not 
exceed 25 percent of the number of full­
time Federal and State compliance of­
ficer positions present within that State. 
The number of “compliance officer po­
sitions present” shall be the number of 
allocated Federal compliance officer po­
sitions for that State and, if the State 
has an approved Plan under Section 18, 
the number of compliance officer posi­
tions provided in the State’s 23(g) grant. 
The Assistant Secretary may exempt 
a State from this limitation if it is de­
termined that this exemption is war­
ranted and consistent with available re­
sources.

(3) States shall make efforts to utilize 
consultants with the safety and health 
expertise necessary to properly meet the 
demand for consultation by the various 
industries within a State. The RA will 
determine and negotiate a reasonable 
balance with the State on an annual 
basis.

(b) Qualifications. (1) All consultants 
utilized under agreements pursuant to 
this Part shall be employees of the State, 
qualified under State requirements for 
employment in occupational safety and 
health. They must demonstrate adequate 
education and experience to satisfy the 
RA, before assignment to work under an 
agreement, and annually thereaf ter, that 
they meet the requirements set out in 
§ 1908.6(b) (2) and that they have the 
ability to perform satisfactorily pursu­
ant to the agreement. All consultants 
shall be selected in accordance with the 
provisions of Executive Order 11246 of 
September 24,1965, as amended, entitled 
“Equal Employment Opportunity.”

(2) Minimum requirements shall in­
clude:

(i) Consultants shall demonstrate the 
following: the ability to identify hazards; 
the ability to assess employee exposure 
and risk; knowledge of OSHA stand­
ards; knowledge of abatement techniques 
and practices; knowledge of workplace 
safety and health program requirements; 
and the ability to effectively communi­
cate, both orally and in writing.

(ii) Consultants shall meet any addi­
tional degree and/or experience require­
ments as may be established by the As­
sistant Secretary.

(3) A  specific plan to upgrade the 
qualifications for all State consultants 
shall be developed by each participating 
State according to guidelines established 
by the Assistant Secretary.
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(i) The plan shall include a timetable 
with final implementation dates for 
specific actions which the State shall 
take in order to upgrade the education 
and experience of State consultants, in­
cluding revision of job descriptions, 
establishment of additional qualifications 
and training and increases in State 
salary levels.

(ii) The plan must be submitted to the 
RA within 120 days of the effective date 
of an agreement under this Part and 
shall be revised annually to reflect the 
State’s progress toward specific goals.

(iii) The implementation dates in 
initial plans shall be no later than Au­
gust 1,1980.

(c) Training. As necessary, the Assist­
ant Secretary will specify immediate and 
continuing training requirements for 
consultants. Expenses for training which 
is required by the Assistant Secretary or 
approved by the RA will be reimbursed 
in full.
§ 1908.8 Monitoring and evaluation.

(a) Regional administrator respon­
sibility. A  State’s performance under the 
agreement will be regularly monitored 
and evaluated by the RA. The RA may 
direct changes as a result of these evalua­
tions to foster conformance with con­
sultation policy as established by the As­
sistant Secretary. All aspects of the 
agreement with the State will be con­
tinually monitored and evaluated as part 
of a systematic Federal regional plan for 
this activity.

(b) State performance. The RA or his 
designee will periodically meet with State 
project officials to assess project status 
and to seek resolution to any operating 
problems. An appropriate number of 
State files (without identification of the 
employer) on individual on-site con­
sultative visits will be audited. Special 
attention will be given to determine 
whether the provisions of §§ 1908.5 (e) 
and ( f ) are being followed. A written re­
port of these periodic reviews will be for­
warded by the RA to the State.

(c) Consultant performance. (1) State 
activity. .The State shall establish and 
maintain an organized consultant per­
formance monitoring system under the 
agreement:

(i) The system shall be established 
within 60 days of the execution of the 
contract, or within 60 days from the date 
the Assistant Secretary publishes a pro­
gram directive on the design of the per­
formance monitoring system. Whichever 
occurs later. Operation of the system 
shall conform to all requirements estab­
lished by the Assistant Secretary. The 
system shall be approved by the RA be­
fore it is placed in operation.

(ii) A  performance evaluation of each 
individual State consultant performing 
on-site consultation for employers shall 
be1 prepared annually. All aspects of a 
consultant’s performance shall be re­
viewed at that time. Recommendation 
for remedial action shall be made and 
acted upon. The annual evaluation re­
port shall be a confidential State person­
nel record and may be timed to coincide 
with regular personnel evaluations.

(iii) Performance of individual con­
sultants shall be measured in terms of 
their ability to identify hazards in the 
workplaces which they have visited; 
their ability to determine employee ex­
posure and risk, and in particular their 
performance under §§ 1908.5 (e) and
(f) ; their knowledge and application of 
applicable Federal or State statutes, reg­
ulations or standards; their knowledge 
and application of appropriate abate­
ment techniques and approaches; and 
their ability to effectively communicate 
their findings to employers.

(iv) Accompanied visits to observe 
consultants during on-site consultative 
visits shall be conducted at least semi­
annually for each consultant. The State 
may also conduct unaccompanied visits 
to workplaces which received on-site 
consultation, for the purpose of evaluat­
ing consultants. A  written report of each 
visit shall be provided to the consultant. 
These visits shall be conducted only with 
the expressed permission of the employer 
who requested the on-site consultative 
visit.

(v ) The State will report quarterly to 
the RA on system operations, including 
copies of accompanied visit reports 
(without identification of the employer) 
completed that quarter.

(2) Federal activity. State consultant 
performance monitoring as set out in 
§ 1908.7(c) (1) shall not preclude Fed­
eral monitoring activity by methods de­
termined to be appropriate by the Assist­
ant Secretary.

(d) State reporting. For Federal moni­
toring and evaluation purposes, the State 
shall compile and submit such factual 
and statistical data in the format and at 
the frequency required by the Assistant 
Secretary.. The State shall prepare and 
submit to the RA any narrative reports, 
including copies of written reports to 
employers (without identification of th « 
employer) as may be required by the 
Assistant Secretary.
§ 1908.9 Agreements.

(a) Who may make agreements. The 
Assistant Secretary may make an agree­
ment under this part with the Governor 
of a State or with any State agency 
designated for that purpose by the 
Governor.

(b) Negotiations. (1) Procedures for 
negotiations may be obtained through 
the RA who will negotiate for the Assist­
ant Secretary and make final recom­
mendations on each agreement to the 
Assistant Secretary.

(2) States with Plans approved under 
Section 18 may initiate negotiations in 
anticipation of the Withdrawal of fed­
erally funded on-site consultation serv­
ices to private-sector employers from 
the Plan.

(3) Renegotiation of existing agree­
ments funded under this Part shall be 
intiated within 30 days of the effective 
date of these revisions.

(c) Contents of agreement. (1) Any 
agreement and subsequent modifications 
shall be in writing and signed by both 
parties.
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(2) Each agreement shall provide that 
the State will conform its operations 
under the agreement to:

(i) The requirements contained in 
this Part 1908;

(ii) A1 related formal directives sub­
sequently issued by the Assistant Secre­
tary implementing this regulation.

(3) Each agreement shall contain an 
explicit written commitment for each 
major lettered paragraph in §§ 1908.4, 
1908.5, 1908.6, 1908.7, and 1908.8, with 
particular emphasis placed on the follow­
ing elements :

(i) Consultation management struc­
ture separate from enforcement;

(ii) Consultant numerical limitation 
and safety and health objective;

(iii) Assignment of qualified person­
nel;

(iv) Submission of a plan for upgrad­
ing consultant qualifications;

(v ) Advertisemfent of consultation 
services;

(vi) Early notification to employers of 
the scope of services provided and their 
obligations;

(vii) Employee participation in on-site 
visits;

(viii) Employee protection require­
ments;

(ix) Provision of written report to em­
ployers; and

(x) Monitoring and evaluation proce­
dures;

(4) Each agreement shall also include 
a budget of the State’s anticipated ex­
penditures under the agreement, in the 
detail and format required by the Assist­
ant Secretary.

(d) Location of sample agreement. A 
sample agreement is available for inspec­
tion at all Regional Offices of the Occu­
pational Safety and Health Administra­
tion of the U.S. Department of Labor.

(e) Action upon requests. The State 
will be notified within a reasonable time 
of any decision concerning its request for 
an agreement. I f  a request is denied, the 
State will be informed in writing of the 
reasons supporting the decision. I f  an. 
agreement is negotiated, the initial fund­

ing will specify the period for the agree­
ment. Additional funds may be added at 
a later .time provided the activity is 
satisfactorily carried out and appropria­
tions are available. The State may also 
be required to amend the agreement for 
continued support.

( f ) Termination. Either party may 
terminate an agreement under this part 
upon 30 days written notice to the other 
party.

§ 1908.10 Exclusions.

An agreement under this part will not 
restrict in any manner the authority and 
responsibility of the Assistant Secretary 
under Sections 8, 9, 10, 13, and 17 of the 
Act, or any corresponding State author­
ity.

Signed at Washington, D.C., this 11th 
day of August, 1977.

Ettla B in g h am , 
Assistant Secretary of Labor.

[PR Doc.77-23650 Piled 8-15-77;8:45 ami
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FEDERAL ENERGY 
ADMINISTRATION 
[ 10 CFR Part 212 ]

LOWER AND UPPER TIER CRUDE OIL 
PRICE CEILINGS

Resumption of Adjustments To Reflect 
Impact of Inflation

AGENCY: Federal Energy Administra­
tion.
ACTION: Notice of proposed rulemaking 
and public hearing.
SUMMARY: The Federal Energy Ad­
ministration ( “FEA” ) proposes In  this 
proceeding to resume in September 1977, 
price increases to take into account the 
impact of inflation, which are permitted 
under the Emergency Petroleum Alloca­
tion Act of 1973, as amended ( “EPAA” ). 
These price increases were discontinued 
because during 1976 and part of 1977 
actual weighted average prices for do­
mestic crude oil exceeded the statutory 
maximum weighted average firs t. sale 
(“ composite” ) price.

Currently, lower tier ceiling prices are 
frozen at their June 1976 levels, resulting 
in a projected average first sale price in 
August 1977 of approximately $5.17 per 
barrel; upper tier prices have been rolled 
back to a projected average first sale 
price in August 1977 of approximately 
$10.97 per barrel.

Under the proposal set forth in this 
Notice FEA would, beginning in Septem­
ber 1977, apply the inflation adjustment 
to the projected August lower tier price 
(approximately $5.17 per barrel), and 
would begin to restore over a 3 month 
period the upper tier price to a level that 
would represent the $11.28 per barrel 
price originally intended to be achieved 
for upper tier crude oil in February 1976 
by the Energy Policy and Conservation 
Act ( “EPCA” ) crude oil pricing policy, 
plus the $.27 per barrel increase in upper 
tier prices that was authorized for the 
months of March through June 1976. 
Pursuant to this proposal, lower tier 
prices would be approximately $5.24 per 
barrel by November 1977, and upper tier 
prices would be approximately $11.71 per 
barrel.

Thereafter, lower tier and upper tier 
prices would be allowed to rise at the 
rate of inflation, as was proposed in the 
National Energy Plan issued by the Pres­
ident on April 20,1977.
DATES: Comments by Friday, August 
26, 1977, 4:30 p.m.; Requests to speak by 
Friday, August 19, 1977, at 4:30 p.m.; 
Hearing date: Friday, August 26, 1977, 
9:30 a.m.
ADDRESSES: Comments and requests 
to speak to: Executive Communications, 
Room 3317, Federal Energy Administra­
tion, Box OP, Washington, D.C. 20461; 
Hearing location: Room 2105, 2000 M 
Street, N.W., Washington, D.C. 20461.
FOR FURTHER INFORMATION CON­
TACT:

Robert C. Gillette (Hearing Proce-

dures), 2000 M Street NW., Room 
2214B, Washington, D.C. 20461, 202- 
254-5201.
Ed Vilade (Media Relations), 12th and 
Pennsylvania Avenue NW., Room 3104, 
Washington, D.C. 20461 (202) 566— 
9833.
William D. Carson (Office of Regula­
tory Programs), 2000 M Street NW., 
Room 2310, Washington, D.C. 20461, 
202-254-7477.
Everard A. Marseglia, Jr. (Office of 
General Counsel), 12th and Pennsyl­
vania Avenue NW., Room 5140, Wash­
ington, D.C. 20461, 202-566-9567.

SUPPLEMENTARY INFORMATION:
. A. Background.
B. Proposed Amendments.
C. Comment Procedures.

A. B ackground

Under the Emergency Petroleum Al­
location Act of 1973, as amended 
(“EPAA,” Pub. L. 93-159), Congress pro­
vided FEA with flexibility to control first 
sale prices of domestic crude oil as long 
as the national weighted average first 
sale price (“actual composite price” ) did 
not exceed $7.66 per barrel (“statutory 
composite price” ) for all domestic crude 
oil produced and sold in February 1976.

Beginning in March 1976, the EPAA 
authorized increases in the statutory 
composite price to reflect the effects of 
inflation and to provide production in­
centives. Under present authority, the 
statutory composite price is adjusted 
upward at the rate of 10 percent an­
nually.

Under FEA price regulations adopted 
to implement the pricing policy that in­
cluded the statutory composite price re­
strictions, domestic crude oil is classified 
either as lower tier (which accounts cur­
rently for about 50 percent of total do­
mestic production), upper tier (which 
accounts currently for about 36 percent 
of total domestic production) and crude 
oil produced from stripper well proper­
ties (which accounts currently for about 
14 percent of total domestic production).

Stripper well property crude oil, which 
is production from properties that have 
declined to a level of 10 barrels or less 
per well per day for a preceding con­
secutive 12-month period, is permitted 
by statutory authority to be sold at mar­
ket price levels, so as to encourage con­
tinued production from such marginal 
properties for as long as possible. For 
purposes of determining compliance with 
the statutory composite price limitation, 
however, stripper well property crude oil 
is given by statutory formula an im­
puted value which approximates the 
average upper tier price. (Section 121 
of the Energy Conservation and Produc­
tion Act, “ECPA” , Pub. L. 94-385.)

Upper tier crude oil generally includes 
production from properties which first 
began producing crude oil after 1972 (ex­
cept those which qualify as stripper well

properties or which produce crude oil 
that is otherwise exempt from first sale 
price controls), plus incremental pro­
duction from older properties which ex­
ceeds a certain “base production control 
level.” The upper tier price (an average 
of $11.64 per barrel at the end of 1976) 
is generally designed to stimulate in­
creased production from older properties 
and to encourage further exploration 
and development of domestic crude oil 
resources. The lower tier price, which 
averaged about $5.17 per barrel nation­
ally at the end of 1976, applies to all 
domestic production which is not ex­
empt or which does not qualify as upper 
tier crude oil.

Effective July 1,1976, FEA halted fur­
ther monthly increases in crude oil price 
ceilings and continued them at their 
June 1976 levels order to compensate 
for actual composite prices in excess of 
adjusted statutory composite price levels. 
FEA took further corrective action to 
achieve compliance with statutory com­
posite price restrictions by reducing up­
per tier price ceilings by 20 cents per bar­
rel effective January 1, 1977, and by an 
additional 45 cents per barrel effective 
March 1, 1977. These actions were pro­
jected to eliminate all excess crude oil 
receipts by June 30, 1977 (see 42 FR 
13013, March 8, 1977). (Although the 
ceiling prices for lower tier crude oil 
have been frozen since June 1976, and 
the ceiling prices for upper tier crude 
oil have been frozen—and subsequently 
rolled back—since June 1976, ceiling 
prices for lower and upper tier crude oil 
are determined on a field-by-field basis. 
As a result, the average actual prices for 
lower tier and upper tier crude oil vary 
from month to month as a function of 
the mix of types of crude oil selling at 
varying ceiling prices from field to field.)

On March 15, 1977, FEA submitted 
Energy Action No. 11 to the Congress, 
pursuant to section 8 (f) of the EPAA, 
to continue in effect that portion of the 
10 percent annual increase in the statu­
tory composite price relating to produc­
tion incentives. That action, having un­
dergone legislative review without dis­
approval by either house of Congress, 
permits the statutory composite, price to 
continue to increase at an annual rate of 
10 percent.

In congressional hearings relating to 
Energy Action No. 11, FEA stated that 
the 10 percent annual adjustment in the 
statutory composite price was antici­
pated to be entirely or almost entirely 
used to reflect the impact of inflation on 
the ceiling prices for lower and upper 
tier crude oil (anticipated at between 
5.5 and 6.5 percent annually) and to ac­
count for the automatic increase in the 
actual composite price attributable to 
the continuing decline in the percentage 
of lower tier crude oil (resulting in an 
increase in the actual composite price 
of approximately 3.0 to 3.6 percent an­
nually) . Accordingly, FEA stated that it 
intended in the future to adjust lower 
tier and upper tier prices by not more
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than the amount necessary to reflect the 
impact of inflation.

Pursuant to Section 8(d) of the EPAA, 
the impact of inflation is measured for 
purposes of adjusting the composite price 
by using the “adjusted GNP deflator.” 
The Act defines the term “adjusted GNP 
deflator” to mean:

* * * the first revision of the quarterly 
percent change, seasonally adjusted at an­
nual rates, of the most recent implicit price 
deflator for the gross national product which 
shall be computed and published for each 
calendar quarter by the Department of Com­
merce, subject to such additional modifica­
tion as the President shaU make to exclude 
therefrom any amount which he determines 
is attributable solely and directly to increases 
which occur after the date of enactment of 
this section in prices of imported crude oil, 
residual fuel oil, or any refined petroleum 
product resulting from concerted action of 
two or more petroleum exporting countries.

For purposes of this notice, the in­
flation adjustment for the months of 
September, October, and November 1977 
has been computed at an annual rate of 
5.5 percent. This is the most recent first 
revision of the GNP deflator, published 
by the Department of Commerce in late 
June 1977. Actual adjustments to crude 
oil price ceilings for the months of Sep­
tember through November 1977, pursu­
ant to the regulations proposed in this 
rulemaking will be based on the first re­
vision of the GNP deflator to be published 
on or about August 20, 1977. Beginning 
in December the first revision of the GNP 
deflator published on or about November 
20, 1977 would be used to adjust ceiling 
prices for the next three months to re­
flect the rate of inflation, and so forth.

The purpose of this proceeding is to 
specify the price levels for lower tier 
and upper tier crude oil to which such 
adjustments for inflation should be ap­
plied and to implement the provision of 
the National Energy Plan that calls for 
allowing lower tier and upper tier ceil­
ing prices to rise at the rate of inflation.

B. P roposed A mendments

As indicated above, monthly increases 
in both lower tier and upper tier crude 
oil price ceilings have been deferred and 
upper tier crude oil price ceilings have 
been reduced in order to compensate for 
actual composite price levels in excess of 
statutory composite price limits. This 
elimination of excess receipts is projected 
to be completed by June 30, 1977—final 
data for a particular month are not 
available to FEA until the end of the 
third month following that month—and 
resumption of monthly price adjustments 
can therefore be resumed September 1, 
1977. As FEA indicated in the notice ac­
companying Schedule No. 7 of Monthly 
Price Adjustments (42 FR 38894, August 
1, 1977), this more conservative pricing 
policy is intended to further the EPAA 
goal of providing a more stable and pre­
dictable basis for future pricing actions 
by decreasing the potential for future 
price freezes or rollbacks.

FEA proposes to apply such inflation 
adjustments prospectively to existing

lower tier prices and to upper tier prices 
adjusted to reflect (1) the fact that 
actual upper tier prices when the upper 
tier ceiling price was first imposed in 
February 1976 were higher than the 
average of $11.28 per barrel that was in­
tended, and (2) the fact that upper tier 
prices have .been reduced by a total of 
$.65 per barrel in recent months. Because 
the restoration of upper tier prices will 
represent a price increase of some -sig­
nificance, it is proposed to be phased in 
over a 3 month period so as to nvoid 
creating any substantial incentive un­
necessarily to withhold production in 
anticipation of a price increase.

FEA has concluded that it would not be 
appropriate to seek to restore lower tier 
and upper tier price levels to the real 
dollar equivalent of their February 1976 
price levels because the overall economic 
impact of such an action would not, in 
all likelihood, be counterbalanced by any 
measurable production response. Domes­
tic crude oil production has been sub­
ject to frozen or reduced price levels for 
more than a year without any measurable 
effect on production. (FEA has granted 
price relief on a case-by-case basis in all 
instances in which those price levels have 
resulted in a demonstrable threat to con­
tinued production.)

Accordingly, FEA has concluded that 
restoration of crude oil ceiling prices to 
their February 1976 real dollar equivalent 
would constitute essentially a windfall to 
producers, in that it would constitute a 
form of payment for production that has 
already taken place under economically 
advantageous circumstances. In this re­
gard, however, FEA has also concluded 
that equitable considerations favor the 
restoration of upper tier prices to a level 
that recognizes the initial pricing ob­
jectives of the EPAA crude oil pricing 
policy and the. fact that the upper tier 
price has, in fact, been rolled back to 
compensate for prices in excess of the 
statutory composite price.

In specifying# composite price of $7.66 
per barrel for all domestic crude oil in 
February 1976, Congress assumed that 
the existing ceiling price on domestic 
old etude oil (lower tier) would be con­
tinued and that the average price of old 
crude oil was $5.25 per barrel. The $5.25 
per barrel estimate was derived orig­
inally by the Cost of Living Council 
(“CLC” ) as the average first sale price 
of controlled domestic crude oil in De­
cember 1973. FEA was not required, nor 
did it have any regulatory need, to moni­
tor actual first sale prices of controlled 
domestic crude oil until the advent of 
EPCA. Inasmuch as old crude oil prices 
had remained frozen from December 
1973, the $5.25 figure was thought to be 
a reasonable estimate of lower tier crude 
oil prices.

In specifying the $7.66 per barrel 
composite price, the Congress also as­
sumed that “new,” “ released,” and 
“stripper well” crude oil (which were not 
then subject to ceiling price limitations), 
would not have to be rolled back from the 
average first sale price of uncontrolled

domestic crude oil in January 1975, 
which was $11.28 per barrel. The January 
1975 price was based on the most recent 
price data available and which was free 
from the influence of (1) the 1975 sup­
plemental import fees on crude oil, and 
(2) the effect of the October 1975 price 
increase by the Oil Producing and Ex­
porting Countries which subsequently 
affected domestic crude oil prices.

It  was also estimated that sixty per­
cent of total domestic crude oil would 
constitute old crude oil. The $7.66 per 
barrel composite price figure was there­
fore calculated as follows:

(.6) ($5.25) +  (.4) {$11.28) = $7.66. .
(See generally S. Rept. No. 94-516, 94th 
Cong., 1st Sess. 187-191 (1975).)

FEA adopted regulations to implement 
the composite price limitation of EPCA 
that were predicated on the same esti­
mates and assumptions that had been 
used by the Congress. Pursuant to those 
regulations, which became effective 
February 1, 1976, comprehensive data 
on actual first sale prices were obtained 
for the first time. Those data revealed 
that the average first sale price for lower 
tier crude oil was, in fact $5.05 per bar­
rel, rather than the estimated $5.25 per 
barrel; that lower tier crude oil consti­
tuted approximately 56,1 percent of do­
mestic production rather than the esti­
mated 60 percent; and that the upper 
tier ceiling price of (the September 30, 
1975 posted price, less $1.32 per barrel) 
had resulted, in February 1976, resulted 
in average upper tier prices of $11.48 per 
barrel rather than the intended $11.28 
per barrel. These factors, among others, 
led FEA to discontinue price increases 
in July 1976.

Under the amendment proposed here­
in, the existing lower tier ceiling price 
(the May 15, 1973 posted price plus $1.48 
per barrel, currently resulting in an aver­
age first sale price of approximately 
$5.17 per barrel), would be adjusted for 
inflation beginning with September 
1977.

Thus, the lower tier ceiling price for 
lower tier crude oil and the approximate 
average first sale price pursuant to that 
price in September, October and No­
vember, would be determined as follows:

M on th C e ilin g  price
E stim ated  
average  1st 
sale p rice

A u g u s t ............... . . .  M a y  15, 1973, h ighest  
posted fie ld  priee  
p h is  $1.48.

$5.17

Sep tem ber......... . . .  M a y  15,1973; h ighest  
posted fie ld  price  
p lu s  $1.51.

5.20

O c t o b e r . . ........... . .  M a y  15, 1973, highest  
p osted  fie ld  price  
p lu s  $1.53.

5.22

N o v e m b e r ______. . .  M a y  15, 1973, h ighest  
posted  fie ld  price  
p lu s  $1.56.

5.24

The upper tier ceiling price would be 
derived as follows. First, as noted above, 
the upper tier ceiling price is estab­
lished by reference to September 30,1975
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highest posted field prices. When the 
ceiling price rule was first promulgated, 
PEA estimated the average of highest 
posted field prices on September 30, 
1975 to be $12.60 per barrel; hence the 
price rule provided for a subtraction of 
$1.32 from that posted price for Febru­
ary 1976, with the intent of achieving an 
average price of $11.28. Actual upper tier 
pricing data have varied from month to 
month (which results from changes in 
the volumes of the various grades and 
qualities of upper tier crude oil produced 
and sold each month).

For the months of June through De­
cember 1976, when upper tier prices were 
frozen at the September 30, 1976 posted 
prices less $1.05 per barrel, actual aver­
age first sale prices ranged from $11.60 
to $11.65 per barrel, averaging $11.62 per 
barrel. These data therefore indicate that 
the September 30,1975 reference postings 
average approximately $12.67 per barrel 
(i.e., $11.62+$1.05=$12.67), rather than 
the $12.60 per barrel estimated by FEA 
when the upper tier price rule was first 
adopted.

Based on the foregoing actual pricing 
data, a February 1976 upper tier ceiling 
price of $11.28 per barrel would best be 
approximated by a ceiling price of the 
September 30, 1975 posted price (aver­
aging $12.67 per barrel), less $1.39 per 
barrel. The adjustments to the upper 
tier ceiling price provided during March 
through June totalled $.27 per barrel. 
Applying this $.27 adjustment to the 
Congressionally intended February 1976 
upper tier price of $11.28 results in a 
price of $11.55. The ceiling price for 
September that would be most likely to 
result in an average first sale price of 
$11.55 per barrel is, therefore, the Sep­
tember 30, 1977 posted price (approxi­
mately $12.67 per barrel), less $1.12 per 
barrel.

As noted above, however, the restora­
tion of the upper tier ceiling price is pro­
posed to be phased in over a 3-month 
period. Application of the 5.5 percent 
annual rate of inflation to the “ restored” 
upper tier price level of $11.55 for Sep­
tember yields an average upper tier price 
of $11.71 for November 1977.

FEA does not currently have final or 
preliminary data with respect to actual 
prices in August 1977. However, assum­
ing that the September 30, 1975 posted 
price averages $12.67 per barrel in Au­
gust 1977, applying a $1.70 reduction in 
that month pursuant to Schedule No. 7 Of 
Monthly Price Adjustments (42 FR 
38894, August 1, 1977) results in a pro­
jected average upper tier price of $10.97 
for August 1977 $12.67 less 1.70).

In order to provide a smooth transi­
tion from the projected August 1977 av­
erage upper tier price of $10.97, to the 
November 1977 target price of $11.71, 
FEA proposes to add to the projected 
August 1977 upper tier price approxi­
mately $.24 per barrel in September and 
approximately $.25 per barrel in October 
and November 1977.

Thus, the upper tier ceiling prices 
would be determined as follows:

Month Ceiling price
Estimated 
average 1st 
sale price

August............... Sept. 30,1975, highest 
posted field price 
less $1.70.

$10.97

September.......... Sept. 30,1975, highest 
posted field price 
less $1.46.

11.21

October......... .... Sept. 30,1975, highest 
posted field price 
less $1.21.

11.46

November.......... Sept. 30,1975, highest 
posted field price 
less $0.96.

11.71

Beginning in December, the upper tier 
ceiling price would be adjusted each 
month at not more than the rate of in­
flation as determined by the most recent 
first revision to the GNP deflator- 

The following table summarizes on a 
monthly basis the projected cumulative 
excess receipts for the months February 
1976 through November 1977.

Month Xcwer tier  
percent

Lcwer tier 
price

Upper tier  
price

Statutory
ccnposite

price

Actual
oerrposite

price!/

Cumulative
excess

receipts
(millions)

1976

February 56.12 $5.05 $11.48 $7.66 $7.87 $ 49
March 56.93 5.07 11.39 7.72 7.79 67
April 56.69 5.07 11.52 7.78 7.86 86
May 57.04 5.13 11.55 7.84 7.89 97
June 55.92 5.15 11.60 7.88 7.99 123
July 55.58 5.19 11.60 7.93 8.04 152
August 55.68 5.18 11.62 7.98 8.03 164
September 53.41 5.17 11.65 8.04 8.19 198
October 52.39 5.15 11.62 8.11 8.23 228
November 49.94 5.17 11.62 8.17 8.40 282
December 50.07 5.17 11.64 8.24 8.40 322

1977

January 50.61 5.17 11.44 8.30 8.28* 316
February 49.52 5.18 11.39 8.37 8.33 308
March 49.18 5. IS 11.03 8.44 8.19 246
April2/ 49.46 5.15 10.97 8.50 8.14 161
May V 49.15 5.17 10.99 8.57 8.18 65
June-y 48.84 5.17 10.99 8.64 8.20 -  39
July!/ 46.22 5.17 10.99 8.71 8.16 -181
August-*/ 44.87 5.17 10.97 8.78 8.14 -350
September-*/ 43.59 5.20 11.21 8.85 8.24 -509
October!/ 42.36 ’ 5.22 11.46 8.92 8.33 -672
Nov&nber!/ 41.18 5.24 11.71 8.99 8.42 -826

3/ Beginning with the month of September 1976, includes prices for stripper well crude o il production 
at values imputed in accordance with section 121 of the BCPA.

2/ Preliminary.
3/ Projected. Effects of Alaska North Slope (ANS) crude o il production, which camenced June 20, 1977, 

are included.

C. Com m ent  P rocedures

1. Written Comments. Interested per­
sons are invited to participate in this 
rulemaking by submitting data, views or 
arguments with respect to the proposals 
set forth in this notice. Comments should 
be identified on the outside envelope and 
on documents submitted with the desig­
nation “Resumption of Adjustments to 
Lower and Upper Tier Crude Oil for In ­
flation,” Box OP. Fifteen copies should 
be submitted. All comments received by 
FEA will be available for public inspec­
tion in the FEA Reading Room, Room 
2107, Federal Building, 12th and Penn­
sylvania Avenue NW., between the hours 
of 8 a.m. and 4:30 p.m., Monday through 
Friday.

Any information or data considered 
by the person furnishing it to be confi­
dential must be so identified and sub­
mitted in writing, one copy only. The 
FEA reserves the right to determine the 
confidential status of the information or 
data and to treat it according to its de­
termination.

2. Public Hearing.—a. Request Proce­
dure. The time and place for the hearing 
are indicated in the “Dates” section of 
this preamble. I f  necessary to present all 
testimony, the hearing will be continued

to 9:30 a.m. of the next business day fol­
lowing the date of the hearing.

Any person who has an interest in the 
proposed amendments issued today, or 
who is a representative of a group or 
class of persons that has an interest in 
today’s proposed amendments, may 
make a written request for an opportu­
nity to make oral presentation. The per­
son making the request should be pre­
pared to describe the interest concerned, 
if appropriate, to state why he or she is 
a proper representative of a group or 
class of persons that has such an inter­
est, and to give a concise summary of the 
proposed oral presentation and a phone 
number where he or she may be con­
tacted through the day before the 
hearing.

Each person selected to be heard will 
be so notified by the FEA before 4:30 
p.m., Tuesday, August 23, 1977 and must 
submit 100 copies of his or her statement 
to Regulations Management, Room 2214, 
2000 M Street NW., Washington, D.C., 
before 4:30 p.m., on Thursday, August 
25,1977.

Any interested person may submit 
questions to be asked of any person 
making a statement at the hearing, to 
Executive Communications, FEA, before 
4:30 p.m., Tuesday, August 23, 1977. Any
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person who wishes to ask a question at 
the hearing may submit the question, in 
writing, to the presiding officer. The FEA 
or the presiding officer, if the question 
is submitted at the hearing, will deter­
mine whether the question is relevant, 
and whether jfche time limitations per­
mit it to be presented for answer.

Any further procedural rules needed 
for the proper conduct of the hearing 
will be announced by the presiding of­
ficer.

A  transcript of the hearing will be 
made and the entire record of the hear­
ing, including the transcript, will be re­
tained by the FEA and made available 
for inspection at the Freedom of In­
formation Office, Room 2107, Federal 
Building, 12th and Pennsylvania Avenue 
NW., Washington, D.C., between the 
hours of 8 a.m. and 4:30 p.m., Monday 
through Friday. Any person may pur­
chase a copy of the transcript from the 
reporter.

In the event that it becomes necessary 
for the FEA to cancel the hearing, FEA 
will make every effort to publish advance 
notice in the F ederal R egister of such 
cancellation. Moreover, FEA will notify 
all persons scheduled to testify at the 
hearing. However, it is not possible for 
FEA to give actual notice of cancella­
tions or changes to persons not identified 
to FEA as participants. Accordingly, per­
sons desiring to attend the hearing are 
advised to contact FEA on the last work­
ing day preceding the date of the hearing 
to confirm that it will be held as 
scheduled.

As required by section 7(c) (2) of the 
Federal Energy Administration Act of 
1974, Pub. L. 93-275, a copy of this notice 
has been submitted to the Administra­
tor of the Environmental Protection 
Agency for his comments concerning the 
impact of this proposal on the quality 
of the environment. The Administrator 
had no comments on this proposal.

Note.—This proposal has been reviewed in 
accordance with Executive Order 11821 and 
OMB Circular A-107 and has been deter­
mined not to be of a nature which requires 
an evaluation of its economic impact.
(Emergency Petroleum Allocation Act of 
1973, Pub. L. 93-159, as amended, Pub. L. 93- 
511, Pub. L. 94-99, Pub. L. 94-133, Pub. L. 
94-163,, and Pub. L. 94-385; Federal Energy 
Administration Act o f 1974, Pub. L. 93—275, 
as amended, Pub. L. 94r-163, as amended, Pub.
L. 94-385; E.O. 11790, 39 FR 23185.)

In consideration of the foregoing, it is 
proposed to amend Part 212 of Chapter 
H  of Title 10 of the Code of Federal Reg­
ulations as set forth below.

Issued in Washington, D.C., August 11, 
1977.

E ric J. F y g i,
Acting General Counsel 

Federal Energy Administration.
1. Section 212.77 is revised in para­

graph (c) to read as follows:
§ 212.77 Adjustments to ceiling prices. 

* * * * *
(e) Application of price adjustments.
(1) Price adjustment schedules issued 

pursuant to paragraph (b) of this section

shall, beginning with prices for Septem­
ber 1977, adjust the lower tier and the 
upper tier ceiling prices by not more than 
the amount necessary to reflect the im­
pact of inflation on the weighted average 
first sale price for each tier.

(2) Notwithstanding paragraph (c) 
(1) of this section, FEA may issue price 
adjustment schedules pursuant to para­
graph (b) of this section to: (i) Discon­
tinue or restrict price adjustments or re­
quire reductions in ceiling prices to the 
extent deemed necessary by the FEA to 
achieve compliance with the Act, or (ii) 
Restore,v in part or in full, to the upper 
tier ceiling prices for months prior to 
September 1977.

Appendix .— Schedule No. 7 of monthly price 
adjustments effective Sept. 1, 1977

M onth

L o w e r tier, U pper tier, 
M a y  15,1973, Sept. 30,1975, 
posted p r ic e 1 posted price * 

(p lus) (less)

1976:
F eb ru a ry ................... 1.35 1.32
M arch....................... . 1.38 1.25
A p r i l ......................... . 1.41 1.18
M a y ....................1____ 1.45 1.11
June............................ 1.48 1.05
Ju ly ............................. 1.48 1.05
A u g u s t . . . .................. 1.48 1.05
Septem ber................. 1.48 1.05
O ctober................ . 1.48 1.05
N o vem b er__________ 1.48 1.05
D ecem ber.................. 1.48 1.05

1977:
January............ i ____ 1.48 1.25
Febru ary ................... 1.48 1.25
M arch ......................... 1.48 1.70
A p r i l ........................... 1.48 1.70
M a y ....................... ^ .. 1.48 1.70
June.......................... . 1.48 1.70
Ju ly ............................. 1.48 1.70
A u gu st........................ 1.48 1.70
Septem ber............... .. 1.51 1.46
O ctober______ _____ _ 1.53 1.21
N o vem b er............... . 1.56 .96

1 The price referred to in 10 CFR 212.73(b) (1) or in 
212.73(c)(1), 212.73(c)(3), and 212.73(c)(4).

a The price referred to in 10 CFR 212.74(b)(1);

This schedule of monthly price adjust­
ments was issued by the Federal Energy 
Administration dk September , 1977, 
pursuant to 10 CFR 212.77. It  restates 
without change the lower and upper tier 
price ceilings applicable to crude oil pro­
duced and sold in the months of Febru­
ary 1976 through August 1977, as deter­
mined under 10 CFR 212.73, 212.74, and 
212.77. Upper tier ceiling prices, which 
were reduced under Schedule No. 5 effec­
tive January 1, and further reduced ef­
fective March 1, 1977, are increased as 
indicated in this schedule. Also, lower 
tier ceiling prices, which were held at the 
ceiling price level for the month of June 
1976, are increased as indicated in this 
schedule.

This schedule is effective only through 
November 30,1977. Price ceilings for sub­
sequent months will be provided by 
Schedule No. 8, to be issued on or about 
November 30, 1977. This schedule may, 
however, be superseded prior to Novem­
ber 30, 1977, by early issuance of Sched­
ule No. 8 to reflect further ceiling price 
adjustments based on presently unan­
ticipated trends in actual composite 
price levels.

[FR Doc.77-23606 Filed 8-12-77; 10:46 am]
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