factual information intended to be pre-
sented in support of the objections in the
event that a hearing is held. Five coples
of all documents shall be filed and should
be identified with the Hearing Clerk
docket number found in the brackets in
the heading of this regulation. Recelved
objections may be seen in the Hearing
Clerk’s office between 9 am. and 4 p.n.,
Monday through Friday.

Effective date: This regulation shall
become effective July 26, 1977 except as
to any provisions that may be stayed by
the filing of proper objections. Notice of
the filing of objections or lack thereof
will be announced by pnbucation in the
FEDERAL REGISTER.

(Sec. 708 (b), (o), and {d), 74 Stat. 390-403
(21 U.S.C. 378 (D), (¢),and (d)).)

Dated: July 16, 1977,

Wirriam P, RANDOLPH,
Acting Associate
Commissioner for Compliance,

| PR Doc.77-179568 Filed 6-23-77,8:45 am|

SUBCHAPTER B-—FOODS FOR HUMAN
CONSUMPTION

[Docket Ro, T6P-0403]

PART 173-—SECONDARY DIRECT FOOD
ADDITIVES PERMITTED IN FOOD FOR
HUMAN CONSUMPTION

Specific Usage Additives; Chemicals Used

in Washing Or to Assist in the Lye Peel-
ing of Fruits and Vegetables
Correction

In FR Doc. 77-16228 appearing at page
20856 in the issue for Friday, June 10,
1977, the table In § 173.315¢(a) (3) should

have read as set forth below:
Substances Limitations
Alpha-aikyl (O 0, )-omega~ Not to exceed
hydroxypoly (oxyethyl- 8 ppm
ene); average number of
moles of ethylene oxide
is 9,
Linear undecylbenzenesul- Do,
fonio acid,

Dialkanolamide produced by Not to exceed

condensing 1 mole of 2 ppm
methyl Iaurste with 105
moles of diethanolamine.
Triethanolamine ...ceeeo.. Do,
Ethylene glycol monobutyl Not to exceed
other, . 1ppm
Olelc acld conforming with Do.
§ 172860 of this chapter.
Tetrapotassium  pyrophos- Not to exceed
phate, 0.3 ppm
Moncethanolamine ... Do.
Ethylene dichloride.. ... ... Not to exceed
02 ppm
Tetrasodium ethylenedia- Not to exceed
minetetrascetate, 0.1 ppm
- - - - -
SUBCHAPTER E—ANIMAL FEEDS, AND

RELATED PRODU

PART 522—IMPLANTATION OR INJECT-
ABLE DOSAGE FORM NEW ANIMAL
%RbUGS NOT SUBJECT TO CERTIFICA-

Oxytetracycline Hydrochloride Injection
::gl-:ncy: Food and Drug Administra-
n,

ACTION: Final rule,

FEDERAL
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SUMMARY: The animal drug regula-
tions are amended to reflect approval of
a new animal drug application submitted
by Philips Roxane, Inc.,, for use of an in-
Jectable drug in cattle and swine for the
treatment of certain diseases due to oxy-
tetracycline-susceptible organisms,

EFFECTIVE DATE: June 24, 1977,

FOR FURTHER INFORMATION CON-
TACT:

Myron C. Rosenberg, Bureau of Veter.

inary Medicine (HFV-125), Food and

Drug Administration, Department of

‘Health, Education, and Welfare, 5600

Fishers Lane, Rockville, MD 20857,

301-443-1788.

SUPPLEMENTARY INFORMATION:
The Commissioner of Food and Drugs is
amending the animal drug regulations
to reflect approval of a supplemental
new animal drug application (47-278V)
filed by Philips Roxane, Inc., 2621 North
Belt Highway, P.O. Box 999, St. Joseph,
MO 84502, proposing certain additional
limitations of use and & change in excip-
fents for oxytetracycline hydrochloride
injection used in the treatment of cer-
tain diseases due to oxytetracycline-
susceptible organisms in beef cattle,
nonlactating dairy cattle, and swine.

In accordance with §514.11(e) (2) (1D
(21 CFR 514.11(e) (2) (i1) ) of the animal
drug regulations, & summary of the
safety and effectiveness data and infor-
mation submitted to support the ap-
proval of this application is releazed
publicly. The summary is available for
public examination at the office of the
Hearing Clerk, Rm. 4-65, 5600 Pishers
Lane, Rockville, MD 20857, between the
working hours of 9 am. and 4 pm., Mon-
day through Friday.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(1), 82
Stat. 347 (21 U.S.C. 360b(i))) and under
authority delegated to the Commissioner
(21 CFR 5.1), Part 522 is amended in
§ 522.1662a by adding new paragraph
(b) (3) UL (&) to read as follows:

§ 522.1662a Otyiclucycllne hydrochlo-
ride injection.

(b’ » - »

(3) » - »

(ﬂ) L

(¢) Discontinue use 26 days prior to
slaughter.
» - - . -

Effective date: This amendment be-
comes effective June 24, 1977, 3
(Sec. 512(1), B2 Stat. 347 (21 US.C. 360b
(1))

Dated: June 14, 1977.

C. D. Vax HOUWELING,
Director, Bureau of
Veterinary Medicine.

[FR Doc.77-17848 Filed 6-23-77:8:45 nm|
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[Docket No. 75N-0005]

PART 701—COSMETIC LABELING
Hypoallergenic Cosmetic Products; Judicial
Stay of Effective Date

Correction

In FR Doc. 77-18957 appearing at page
30361 in the issue for Tuesday, June 14,
1877, in the middle column, the 5th line
of the third full paragraph, the date now
reading “June 5, 1976" should have read
“June 86, 1975".

Title 25—Indians

CHAPTER |—BUREAU OF INDIAN AF-
FAIRS, DEPARTMENT OF THE INTERIOR

SUBCHAPTER J—FISCAL AND FINANCIAL
AFFAIRS

PART 114—PROCEDURES FOR DEPOSIT-
ING FUNDS TO THE CREDIT OF
14X6140-DEPOSITS OF PROCEEDS OF
LANDS WITHDRAWN FOR NATIVE SE-
LECTION, BIA

Establishment of a New Part

AGENCY: Bureau of Indian Affairs, De-
partment of the Interior.

ACTION: Final rulemsaking.

SUMMARY: This document establishes
policy for the deposit, investment, and
payment of monies in the authorized
escrow account and delegates to the
Commissioner of Indian Affairs the re-
sponsibility of setting up the account,
preparing guidelines for administering
the account, and making investments
and disbursements of the monies in the
account.

EFFECTIVE DATE: June 24, 1977.
ADDRESSES: None,

FOR FURTHER INFORMATION CON-
TACT:

Mr, A. W, Bartlett, P.O. Box 127, Bu-
reau of Indian Affairs, Albuquerque,
New Mexico, 87103; telephone 505~
474-3496.

SUPPLEMENTARY INFORMATION:
The Secretary of the Interior, by issuance
of Order No. 2097, served notice that
there has been established an escrow ac-
count entitled “Deposits of Proceeds of
Lands Withdrawn for Native Selection,
Bureau of Indian Affairs” in the Treas-
ury of the United States for the deposit
of proceeds derived from contracts,
leases, permits, rights-of-way, or ease-
ments pertaining to affected lands, or
resources in affected lands withdrawn for
Native selection pursuant to the Alaska
Native Claims Settlement Act. All De-
partments or Agencies of the Federal
Government and State of Alaska receiv-
ing such proceeds are required to deposit
proceeds to the account and advise the
Commissioner of the deposit in accord-
ance with this rule,

Notice of proposal and the comment
period is found to be unnecessary due to
the limited applicability of this regula-
tion and its categorization as interpreta-
tion of Section 2 of the Act of January 2,
1976 (89 Stat, 1145).
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The new Part 114 shall become effec-
tive on June 24, 1977 and shall remain
in effect until it is amended, revoked, or
superseded. However, in the absence of
the foregoing, the provisions of this or-
der shall terminate January 3, 1879.

The authority for the Commissioner to
issue theése regulations is contained in
Section 2 of the Act of January 2, 1976
(89 Stat, 1145), Escrow Account, and (5
U.S.C. 301), and Sections 463 and 465 of
the Revised Statutes (25 US.C.2and 9),
and 230 DM 1 and 2.

Subchapter J, of Chapter I of Title 25
_of the Code of Federal Regulations is
amended by adding a new Part 114, to
read as follows:

Sec.
1141
1142 Proceeds Recelved by Federal Agencies
1143 Proceeds Received by the State of
Alaska
AvrHonrry: 89 Stat. 1145,

§ 114.1 Purpose.

The purpose of the regulations in this
part is to describe the procedures to be
used by all Departments and Agencies
of the Federal Government and the State
of Alaska for the deposit of proceeds
derived from contracts, leases, permits,
and rights-of-way or easements pertain.
ing to affected lands or resources in af-
fected lands withdrawn for Native selec-
tion pursuant to the Alaska Native
Claims Settlement Act.

§ 114.2 Proceeds received by Federal
agencies. ;

() Direct Deposits.

(1) Agency will prepare Deposit Ticket
(SF 215), using Agency Accounting Sta-
tion Code 14-20-0650.

(2) In Block (6) Fund Symbo) 14X6140
will be inserted as well as the following:

Credit to Bureau of Indian Affairs,
Branch of Finance and Accounting, P.O.
Box 127, Albuouerque, New Mexico 87103.

(3) Memorandum copy and confirmed
copy of Deposit Ticket will be mailed
to above address, immediately upon com-
pletion and confirmation.

(4) Agency will provide information
(lease, contract or other identification)
which will permit depositing agency to
identify devosit with particular plot of
land at time distribution of the funds is
to be made. This information can be
shown In Block (8) if space permits, or
on an attached listing.

(b) Perlodic Deposits.

(1) In some circumstances, collection
from Withdrawn Lands will be in such
small amounts and such frequency as to
be administratively burdensome to make
individual deposits to the fund, or collec-
tions may be mixed with collections to
be credited to other funds. In such in-
stances depositing agencies may Initially
deposit the collections to their own
suspense accounts. Such deposits will
then be transferred to Fund 14X6140 no

Jess frequently than monthly, The “Pay
to" side of the SF 1081 will be completed
as follows:

Department, Interfor,

Bureau, Indian Affairs.

Agency Station Symbol, 14-20-0850.
Address, Albuquerque, NM 87103,

FEDERAL
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Appropriation or Fund Symbol, 14X6140.

and will be supported by sufficient detail
to permit future identification by de-
positing agency. An advance copy of the
SF 1081, with supporting documentation
will be forwarded to the BIA at Albu-
querque Immediately,

(2) Agencies not using the SF 1081
procedures will Issue a check made pay-
able to the Treasurer of the United
States, and forward it to:

Juneau Area Office, Bureau of Indian Affairs,
P.O. Box 8000—B, Juneau, Alasks 99802,

accompanied by a listing in sufficient
detall to permit the collecting agency to
fdentify the collections with each parcel
of land at the time distribution of the
funds is to be made.

§ 114.3 Proceeds reccived by the State
a.

of A

The State agency responsible for mak-
ing collections will deposit the proceeds
to the credit of the State of Alaska. A
check will then be issued, payable to the
Treasurer of the United States, and will
be forwarded to the Juneau Area Office,
Bureau of Indian Affairs, accompanied
by a detalled listing providing informa-
tion which will permit identification of
the funds with each particular parcel of
land at the time distribution of the funds
is to be made. The Juneau Area Office
will deposit all such receipts to the credit
of Fund Symbol 14X6140, forwarding the
memorandum copy to the Branch of Fi-
nance and Accounting immediately, to-
gether with a copy of the detail provided
by the State of Alaska.

RayMoND V. BUTLER,
Acting Deputy Commissioner of
Indian Aflairs.

| PR Doc.7T7-18021 Filed 6-23-77,8:486 am|

USDA, P.O. Box 2417, Washington,

D.C. 20013, 202-447-4077.

Part 200 of Title 38 of the Code of
ﬁedeml Regulations is amended as fol-

WS :

1. The National Forest System listing
in § 200.1, paragraph (c¢) (2), is updated
as follows:

§ 200.1 Central organization.

(¢) Deputy Chiefs. * * *
(2) National Forest System, * * *

154 Proclalmed or designated National
Forests

National Grasslands

Purchase Units

Land Utilization Projects

Research and Experimental Areas

Otheér nreas

» - » - .

. The addresses for two Forest and
Ranxe Experiment Stations and one
State and Private Forestry Area In
§ 200.2, paragraph (d), are changed as
follows:

§ 200.2 Field organization.

. » - L .
(d) Field Addresses, * * *
» » - - -

North Central—Folwell Avenue, St. Paul, MN
55108.

Northeastern—370 Reed Road, Broomall, PA
19008.

Director, Northeastern Aren, 370 Reed Road.
Broomall, PA 19008,

(81 Stat. 54 (5 US.C. 5562).)

JOHK R, McGuine,
Chief, Forest Service.

June 20, 1977.
[PR Doc,77-18038 Plled 8-23-77;8:45 am|
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29
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Title 36—Parks, Forest, and Public
Property

CHAPTER II—FOREST SERVICE,
DEPARTMENT OF AGRICULTURE

PART 200—ORGANIZATION, FUNCTIONS,
AND PROCEDURES

Subpart A—Organization

ORCGANIZATIONAL CHANGES AND
CORRECTIONS

AGENCY: Forest Service, USDA.

ACTION: Final rule (Organization
Statement) .

SUMMARY: The organizational listing
of the Forest Service is tpdated to refliect
a current listing of land management
units and new addresses. This is required
to be published in the FEvEraL REGISTER
by The Administrative Procedures Act.

DATES: The effective date for the new
address for both the Northeastern Sta-
tion and Northeastern Area in § 200.2 is
October 1, 1977. The listing is otherwise
effective on June 24, 1977.
FOR FURTHER INFORMATION CON-
TACT:
Thomas R. Jones, Administrative
Management Staff, Forest Service,

REGISTER, VOL. 42,

Title 41—Public Contracts and Property
Management

CHAPTER 4—DEPARTMENT OF
AGRICULTURE

PART 4-2—PROCUREMENT BY FORMAL
ADVERTISING

Miscellaneous Amendments
AGENCY: Department of Agriculture.
ACTION: Final rule.

SUMMARY: This rule amends the Agri-
culture Procurement Regulations by up-
dating the procedures for evaluating
bids containing minor informalities, de-
leting section which had instructed De-
partmental agencies to submit questions
involving award of contracts directly to
GAO rather than through the Office of
Operations (PGAMS), revising section
on erroneous awards, based on findings
of the Comptroller General, and making
various editorial revisions and organiza~
tional name changes.

EFFECTIVE DATE: June 24, 1877.

FOR FURTHER INFORMATION CON-
TACT:

Douglas I. Metzger, Procurement.
Grants and Agreements Management
Staff, Office of Operations, United
States Department of Agriculture,
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Washington, D.C. 20250, 202-447-7527.

SUPPLEMENTARY INFORMATION:
This amendment involves matters relat-
ing to agency management and contract-
ing and, while not subject by law to the
notice and public procedure require-
ments for rule making under 5 US.C.
553, is subject to the Secretary's State-
ment of Policy (36 FR 13804). The
amendment corrects or clarifies existing
policy. No useful purpose would be served
by public participation, and it is found
upon good cause, in accordance with the
Secretary’s Policy Statement, that notice
and other public procedures with respect
to the amendment are impracticable and
unnecessary.
1. The Table of Contents of Part 4-2
{s amended by deleting § 4-2.450, In-
formalities of substance.

2. Section 4-2.404-2, paragraphs (a)
and (b), are revised to read as follows:

§ 4-2.4014-2 Rejection of individual
bids.

() Multiple bids, Multiple bids are
two or more bids submitted by one indi-
vidual on behalf of two or more-com-
panies or submitted by two or more af-
filiated companies. Multiple bids may
be accepted, provided, acceptance would
not give one bidder an unfair advantage
or would otherwise prejudice the in-
terests of the Government. If acceptance
of multiple bids would be prejudicial to
the Government or to other bidders they
must be rejected. Multiple bids are most
likelv to occur where different divisions
of the same company or a parent com-
pany and its subsidiary submit bids
under the same invitation. each respond-
ing to separate copies of the invitation
sent to them. and each unaware that
their affiliated company or division is
also submitting a bid. An Individual may
also have legitimate reasons for submit-
ting bids on behalf of two or more com-
panies which that individual owns or
controls. This could be = situation where
partial awards are permitted under the
invitation and it is hoped that an award
will be made to each of the companies
for such amount of work that each com-
pany could capably perform.

(b) Aliernate bids. An alternate bid
Is one that contains an offer to perform
work or furnish supplies not meeting
the minimum requirements of the adver-
tised specifications and must be rejected.
A bid is not necessar{ly an alternate bid
merely because a bidder designates it as
such. Many times, bidders will submit
more than one bid price based on differ-
ing aualities of materials, all or some of
which may meet the advertised specifica-
tions. A low bid meeting the advertised
snecifications, whether or not it is desig-
nated by the bidder as an “alternate"
bid. may be accepted.

3. Section 4-2.405 is revised to read as
follows:

§ 4-2.405 Minor informalities or irreg-
ularities in bids.

(a) Bids not on Government forms.
Bids not on Government forms may be
accepted provided (1) the language of
the bid clearly indicates that it is in re-

RULES AND REGULATIONS

sponse to the advertised invitation for
bids, (2) that which is offered is in ac-
cordance with the advertised specifica-
tions, and (3) no right is reserved by the
bidder which would limit his lability to
a greater extent than was provided in
the invitation for bids. When such a bid
is accepted the complete invitation for
bids, In blank, shall be attached to the
accepted bid and made a part of the
contract. !

(b) Failure to acknowledge receipt of
amendment. The general rule as to the
effect of a bidder's fallure to acknowledge
an amendment to an invitation for bids
is that when the amendment affects, in
other than a trivial or negligible manner,
the price, quantity, or quality of the pro-
curement, the bidder's failure to ac-
knowledge the amendment in compliance
with the terms of the invitation or
amendment cannot be walved. The basis
for this rule is the principle that the ac-
ceptance of a bid which disregards a ma-
terial provision of an invitation would be
prejudicial to other bidders. As clarifica-
tion of a bid after opening is not per-
mitted, a bidder’s working papers cannot
be used to show that an amendment to
an invitation was received and consid-
ered and thereby act as a retroactive ac-
knowledgment of the amendment,

(1) Fallure to acknowledge receipt of
an amendment to an invitation for bids
may be waived in circumstances where
the effect of the amendment is trivial or
negligible in terms of price in relation to
the overall scope of the contract and the
difference between the two low bid prices.
In determining whether the effect of an
amendment is trivial or negligible to per-
mit a waiver, the contracting officer shall
use the Government's price estimate of
the amendment and not a cost value
cited by the bidder seeking the waiver,
To do s0 would give the bidder the op-
tion to either become eligible for award
or avold award by citing smaller or larger
cost values,

(2) Wage determinations. Failure to
acknowledge an amendment to an invita-
tion for bids incorporating a wage deter~
mination may not be waived as a minor
informality since the amendment affects
the price of the bid, even though the bid-
der’s wages in the region may be greater
than those contained in the wage deter-
mination.

(¢) Questionable cases as to whether ac-
ceptance of a bid as submitted will re-
sult in & contract binding on the bidder
should be referred to the Office of Gen-
eral Counsel for determination,

§4-2.1407<1 [Amended]

4, Section 4-2.407-1, paragraph (a), is
deleted and reserved.

5. Section 4-2.407-8 Is revised to read
as follows:

§ 4=2.407-8 Protests against award.

(@) General. (1) The written final de-
cision to the protestor required by § 1-
2.407-8(a) (1) of this title shall include a
paragraph substantially-as follows:

This decision shall be final and conclusive
unless a further written notice of protest
addressed to the Comptroller General of the
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United States is malled or otherwise fur-
nished to the Contracting Officer or the
Comptroller General. The protest, which
may be in letter form, should refer to this
decision and should include s statement of
the reasons why the decision is consldered
Lo be erroneous.

(2) Where protests addressed to the
Comptroller General are received, the
contracting officer shall immediately
forward the protest and documents re-
quired by § 1-2.407-8(a) (2) of this title
to the Office of Operations through
agency channels. The Office of Opera-
tions will transmit the protest to the
General Accounting Office.

(b) Protests after award, Protests re-
celved after award will be handled in ac-
cordance with §1-2407-8 and §4-2.-
407-8 of this title insofar as applicable.
If the award was erroneously made, the
instructions in § 4-2.407-53 shall be fol-
lowed. Protests addressed to the Secre-
tary or to the Department will be han-
dled by the Office of Operations except
as otherwise instructed in individual
cases. If the contracting agency is in
doubt as to proper resolution of a protest
addressed to it. the advice of the Office of
Operations or the Office of the General
Counsel should be sought.

6. Section 4-2.407-53 is revised to read
as follows:

§ 4=2.407-53 Erroncous award.

(a) If, through error, award is made
to other than the low responsive and re-
sponsible offeror the resulting contract
is illegal, and therefore, invalid.

{b) If the contractor did not contrib-
ute to the error and was not on direct
notice before award that the procedures
being followed were wrong, the contract
cannot be cancelled but may be termi-
nated for convenience.

(¢) If the award was made contrary to
statutory or regulatory requirements be-
cause of some action or statement by the
contractor, or if the contractor was on
direct notice that the procedures being
followed violated such requirements, the
award is {llegal and can be cancelled.
When the sward is cancelled payment
must be made on the “quantum meruit”
basls, {.e., the contractor can only re-
cover the costs he has already incurred
(after award and before cancellation)
to the extent that they confer a tangible
benefit on the Government in the form of
goods which the Government has re-
celved nand retalned. Pre-production
costs (drafting, design, tooling and pro-
duction planning, and tooling material)
are generally not recoverable unless they
meet the above criteria.

(d) The Office of Operations and Of-
fice of the General Counsel will render
assistance to agencies when exceptional
cases are involved.

fe) A report on the circumstances
which led to making an erroneous award
and a description of measures taken to
prevent their recurrence shall be sub-
mitted to the Office of Operations
through agency channels,

7. Sections 4-2.202-3(b) , 4-2.406-1(a),
4-2.407-6, 4-2.407-50(d) and 4-2.407-51
are revised to read as follows:
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§ 4-2.202-3 Place and method of de-
livery of supplies.

- - . - - »

(b) F.O.B. shipping point and F.O.B.
destination. In some instances it may be
to the advantage of the Government to
solicit prices on the basis of both F.O.B.
shipping point and destination. Illustra-
tions of cases when it would be in the
best Interest of the Government to solicit
prices both ways are:

(1) When It is the custom of the in-
d:latry to bid a shipping-point price
only;

(2) When it is to the advantage of
the Government to encourage competi-
tion by including bidders who will bid
a shipping-point price only;

(3) When the cost of the transporta-
tion of the commodity is substantial in
relation to the cost of the commodity, to
bring into the competition the contrac-
tor who cannot or is unwilling to meet
the large transportation cost.

(4) When the ultimate destination is
known and when the quantity to be pur-
chased is estimated to weigh 20,000 1bs.
or more, except for those items that are
of a fragile nature or are otherwise ex-
ceptionally susceptible to damage in
transit, and

(5) When the ultimate destination is
known and when the quantity to be pur-
chased is estimated to weigh 100,000
1bs, or more, and is of a fragile nature or
otherwise exceptionally susceptible to
damage in transit,

§ 4-2.406~1 General.

(a) General. As & general rule a bid-
der cannot withdraw or change his bid
after opening. Such rule does not apply
where the bidder establishes, prior to
award, that he made an honest mistake,
since acceptance of a bid with the knowl-
edge thereof does not constitute a valid
binding contract, If the contracting of-
ficer has actual or constructive"notice of
an error in a bid after opening he shall
request from the bidder a vertification
of the bid, calling attention to the sus-
pected mistake and stating why he sus-
pects & mistake has been made. If the
bidder alleges a mistake, the matter
shall be processed in accordance with
this section, Such actions shall be taken
prior to award, A representative of the
bidder has authority to verify the bid if
it appears that he is an employee of
the bidder and is present at the bid
opening in such capacity.

§ 4-2.407-6 Equal low bids,

Where the application of §1-2.407-6
results in two or more bidders being
equally eligible for award, the award
shall be made by & drawing by lot limited
to such bidders, In each such case, except
as otherwise authorized by the Director,
Office of Operations, the bidders involved
shall be given an opportunity to be pres-
ent at the drawing.

§4-2.r;(‘)!7-50 Effect of acceptance pe-

- - » - »
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(d) Awards where the acceptance pe-
riod of the low bidder has expired. Ordi-
narily, where a low bidder's acceptance
period expires before acceptance and
contract award, and regardless of the
reason therefor, any award shall be to
the next low bidder whose acceptance
period is effective at the time. Such
award is preferable, from the standpoint
of preserving the integrity of the com-
petitive bid system, to allowing the low
bidder to renew his acceptance period
after it has expired. It will be necessary
to explain in the file in such Instances
the circumstances surrounding the fail-
ure to secure award prior to the expira-
tion date, with a showing that award to
the next low bidder was in the best in-
terest of the Government, and that no
appreciable savings could have been ob-
tained by readvertising. Nonetheless, if
award cannot otherwise be made without
readvertising, when all bids have been
improperly rejected or the acceptance
period of all bids has expired, the low
bidder may renew his acceptance period
and thereby receive award. This proce-
dure is preferred since readvertising gen-
erally should be avoided except for the
most compelling reasons. (See §1-2.404-1
of this title),

§ 4-2.407-51 Availability of funds,

Prior to award of the contract or any
subsequent change therein, the con-
tracting officer should have written as-
surance that sufficient funds are avail-
able within the current allotment and
are reserved for the proposed action.
However, where required by unusual cir-
cumstances, & contract may be executed
with & condition therein that the liabil-
ity of the Government for payment of all
or a portion of the contract amount is
subject to the avallability of funds there-
for. A contract provision somewhat as
follows is suggested.

Funds are available in current appropria~
tions and reserved for this contract in the
amount of §. .. ecnao.. Completion of the
contract is contingent upon appropriation of
funds therefor. No legal llability on the part
of the Government for the payment of more
thaD Bacaeiconna shall arise unless and until
such appropristion shall have been provided.

See 16 US.C. 557a regarding statutory
authority and requirements for such con-
ditional contracts in connection with the
administration of the National Forests.
§ 4-2.450 [Deleted]

8. Section 4-2.450 is deleted.
(5U.8.C. 301,40 US.C. 488(¢).)

Done at Washington, D.C., this 20th
day of June, 1977.

E. ALVAREZ,
Director, Office of Operations.

[FR Doc.77-17004 Flled 8-23-77;8:45am|

CHAPTER 9—ENERGY RESEARCH AND
DEVELOPMENT ADMINISTRATION

|ERDA-PR TEMPORARY REGULATION
NO. 356)

PART 9-1—GENERAL
PART 9-7—CONTRACT CLAUSES

AGENCY: Energy Research and Devel-
opment Administration.

ACTION: Temporary regulation,

SUMMARY: ERDA Temporary Regula-
tion No. 29, published in the FeperaL
RecIsTER on April 29, 1977, made a num-
ber of changes in ERDA conflict of in-
terest regulations on technical and man-
agement support services contracting.
Because of the subsequent enactment of
Public Law 95-39 signed by the President
on June 10, 1977, Temporary Regulation
No. 29, including its deadline of June 25,
1977, for comments, Is canceled and is
replaced by this temporary regulation.
This regulation is more responsive to
Public Law 95-39 which contains re-
quirements relating to Organizational
Conflicts of Interest in ERDA procure-
ments,

EFFECTIVE DATE: June 24, 1977,

ADDRESS: Harry M. Tayloe, Division of
Procurement, Rm. C-167, USERDA
Washington, D.C. 20545.

FOR FURTHER INFORMATION CON-
TACT:

Harry M, Tayloe (302-353-5526).

SUPPLEMENTARY INFORMATION:
Expiration date.—This regulation will
remain in effect until canceled or until
its provisions are incorporated into a per-
t ERDA Procurement Regulation.
is temporary regulation, which mod-
ifiles ERDA-PR Subparts 9-1.54 and 95-
7.50, replaces Temporary Regulation No.
29, dated April 29, 1977, to reflect maore
accurately the intent of Public Law 95—
39. The principal changes are (1) defini-
tions of “evaluation services,” “technical
consulting and management support
services,” "research and development"
and "architect-engineer services” and
(2) the exclusion of procurements of re-
search and development and architect-
engineer services from applicabllity of
Subpart 9-1.54.

In addition, this regulation modifies
the Organizational Conflicts of Interest
Clause included in Temporary Regula-
tion No. 29, to conform its provisions to
the changes contained herein.

A comprehensive revision of Subpart
9-1.54 will be completed by December 10,
1977. Therefore comments recelved
within 60 days of this notice on any
aspect of the subpart, including this
temporary regulation, will be consid-
ered for inclusion in the revision.

1. Subpart 9-1.54 is amended by add-
ing paragraph (¢) to-§ 9-1.5402; revis-
ing §9-15404; changing §9-1.5405 by
identifying the present provision as par-
agraph (a) and adding paragraphs (b),
(¢), (&), and (e); and adding para-
graphs (d), (e), and (f) to §9-1.5408.
Subpart 9-1.54 General Policy for the

Avoidance of Organizational Conflicts of

Interest

. . » » »
§9—l 5402 Scope and npplicabﬂhy.

(c) The dlsclosure provmon set !orth
in § 9-1.5406(d) and the contract clause
set forth in § 9-7.5006-40 need not apply
to contracts and arrangements for (1)
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research and development or (i) archi-
tect and engineering services. (See § 9-
1.5405 (d) and (e).)

§ 9-1.5404 Qualification and evaluation
eriterin, waiver.

{a) Failure on the part of an offeror
to submit information pursuant to the
disclosure provision set forth in §95-
1.5406(d) or to accept the Organiza-
tional Conflicts of Interest Clause set
forth in % 9-7.5006-40 shall disqualify
the offeror from further consideration
for contract sward. However, nothing
contained herein shill preclude the of-
feror, because of a potential conflict,
from proposing to exclude specific kinds
of effort from the statement of work as
contained in the solicitation unless the
solicitation specifically prohibits such
exclusion. Any such exclusion contained
in the offeror's proposal shall be con-
sidered by the Government as an evalua-
tion factor, and if the Government con-
siders such proposed exclusion to be an
essential or integral part of the required
work, the offeror's proposal may be con-
sidered nonresponsive. _

(b) A manager of a field office or the
Director of Procurement, or their des-
ignees, may authorize the contracting
officer to grant the waiver provided for
in (e) of the Organizational Confilcts of
Interest Clause set forth in § 9-7.5006-
40.

§ 9-1,5405 Definitions.

fa) The term “organizational conflict
of interest” means a situation where a
contractor, normally a corporation, has
interests, either due to its other activi-
ties or its relationships with other or-
ganizations, which place it In a posi-
tion that may be unsatisfactory or un-
favorable (1) from the Government's
standpoint in beihg able to secure im-
partial, technically sound, objective as-
sistance and advice from the contractor,
or in securing the advantages of ade-
quate competition in its procurement;
or (2) from industry's standpoint in that
unfair competitive advantage may ac-
crue to the contractor in guestion.

(b) The term “evaluation services"
means any work or effort involving the
Independent study of a particular tech-
nology, process, or product which en-
tails the assessment, appraisal, or
survey of such technology, process, or
product.,

(c) The term “technical consuiting
and management support services”
means any work or effort to provide in-
ternal assistance to any ERDA program
division or other organizational compo-
nent in the formulation or administra-
tion of its programs or projects, which
normally necessitates that the contrac-
tor be given access to internal ERDA
Information. Such services typically in-
clude assistance In the preparation of
program plans; evaluation, monitoring
or review of contractors’ activities or
proposals submitted by prospective con-
tractors; preparation of preliminary
designs. specifications, or statements of
work: the making of recommendations,
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or the rendering of an opinion or ad-
vice regarding any technical problem,
issue, or question.

(d) The term “research and develop-
ment” means any work or effort involy-
ing (1) theoretical analysis, exploration,
or experimentation; or (2) the exten-
sion of Investigative findings and the-
orles of a scientific or technical nature
ints practical application for experimen-
tal and demonstration purposes, includ-
ing the experimental production and
testing of models, devices, equipment,
materials, and processes.

(e) The term “architect-engineer
services" means work or effort of a pro-
fessional nature associated with re-
search, development, design and con-
struction, alteration or repair of real
property including utilities and appur-
tenances thereto. Such services embrace
conceptual design and Title I, Title IX
and Title ITI work, as defined in ERDA-
PR 9-18. 306-50(b).

§ 9-1.5406 General policy.

(d) The following disclosure provision
shall be included in all solicitations for
evaluation and technical consulting and
management support services as defined
in § 9-1.5405. Where a formal solicitation
is not used, the provision shall be fur-
nished to the offeror In whatever manner
is practical in order that ERDA may re-
celve and evaluate the required informa-
tion as & condition precedent to award.

DiscLosuRe STATEMENT REGARDING
OroANIZATIONAL CONPLICTS OF INTEREST

Pursuant to ERDA-PR Subpart 9-1.54, it
15 ERDA policy to avoid situntions which
place an offeror in a position where its judg-
ment may be blased because of any present
or planned interest, financial or otherwise,
the offeror may have which relates to the
work to be performed pursuant to this solicl-
tation, or where the offeror's performance of
such work may provide it with an unfalr
competitive advantage, (As used herein,
“offeror” means the proposer or any of its
afMlinte organizations or proposed asubcon-
tractors.) Therefore:

(1) The offeror shall provide a statement”

which describes in a conclse manner all rele-
vant facts concerning any present or planned
interest (financial, contractual, organiza-
tional, or otherwise) relating to the work to
be performed hereunder and bearing on
whether the offeror has a possible conflict of
interest with respect to (&) being able to
render"impartial, technically sound, and ob-
Joctive assistance or advice, or (b) being
given an unfalr competitive advantage.

(2) In the absence of any interest referred
to above, the offeror shall submit a statement
certifying that to Its best knowledge and
bellief no such interest exists,

(3) ERDA will review the statement sub-
mitted and may require that additional rele-
vant information be provided by the offeror.
The statement and any additional informa-
tion required of the offeror or otherwise
known to ERDA will be used to determine
whether an award to the offeror may create
o confiict of interest relating to bias or prior
contractual reatrictions. If such conflict is
found to exist, ERDA may (1) disqualify the
offeror, (i1) Impose asppropriate conditions
which satisfactorily mitigate or avold such
confilct, or (111) determine that it Is otherwse
in the best interests of the Government not
to disqualify the offeror.
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(4) Pallure to provide the statement and
any additional information required, or the
nondisciosure or misrepresentation of any
relevant interest shall result in disqualifion-
tion under this solicitation or, if discovered
after award, may result in termination at no
cost to the Government, disqualification
under subsequent related contractual efforts,
and such other remedial action as may be
permitted or provided by law or the resulting
contract, The attention of the offeror in com-
plying with this provision Is directed to 18
USC. §1001.

(e) Notwithstanding any other pro-
vision contained in this subpart, the con-
tract clause set forth in § 9-7.5006-40
shall be included in 21l contracts or ar-
rangements for technical consulting and
management support services and may
be used, after any appropriate modifica-
tion, in any contract or arrangement for
evaluation services.

(f) The disclosure provision set forth
in §9-1.5406(d) and the contract clause
set forth in § 9-7.5006-40 need not apply
to contracts or arrangements for (1) re-
search and development and (2) archi-
tect-engineer services, both as defined in
§ 9-1.5405.

2. Subpart 9-7.50 is amended by add-
ing §9-7.5006-40 as follows:

Subpart 9-7.50 Use of Standard Clauses

§ 9-7.5006-40 Organizational conflicts
of interest.

The following contract clause shall be
included In all contracts or arrange-
ments for technical consulting and man-
agement support services as defined in
§ 9-1.5405(¢c) and may be included, after
any appropriate modification, in any
contract or arrangement for evaluation
services as defined In § 9-1,5405(b) .

Articie—Organizational Conflicts of Inter-
est.—(a) Purpose, The primary purpose of
this clause {s to aid In ensuring that the con-
tractor (1) does not obtaln any unfalr com=-
petitive advantage over other parties by vir-
tue of its performance of this contract, and
(2) 1= not blased becauss of its current or
planned Interest (financial, contractual, or-
ganizational, or otherwise) which relate to
the work under this contract,

(b) Scope. The restrictions described here-
in shall apply to performance or participa~
tion by the Contractor and any of its amii-
ate organizations or thelr successors in in-
terest (herelnafter collectively referred to as
the “Contractor”) in the activities covered
by this clause as a prime contractor, subcon-
tractor, co-sponsor, joint venturer, consult-
ant, or {n any similar capacity.

(1) Techniocal Consulting and Management
Support Services: (1) If the Contractor per-
forms technical consulting or management
support services, as defined in paragraph (f)
below, or aimilar work, under this contract,
it shall be ineligible thereafter to participate
in any capacity in Government contractual
efforts (solicited or unsolicited) which stem
directly from such work, and the Contractor
agrees not to perform similar work for pro-
spective offerors with respect to any such
contractual efforts, Furthermore, unless &0
directed In writing by the Contracting Officer,
the Contractor shall not perform any such
work under this contract on any of its prod-
ucts or services, or the produocts or services of
another firm for which the Contractor per-
forms similar work. Nothing in this subpara-
graph sball preclude the contractor from
competing for follow-on contracts for tech-
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nical consulting and management support
services.

(i) If the Contractor under this contract
assists substantially in the preparation of &
statement of work or specifications, the Con-
tractor shall be Ineligibie to perform or par-
ticipate in any capacity in any contractual
effort which is based on such statement of
work or specifications. The Contractor shall
not incorporate its products or services In
such statement of work or specifications un-
less »o directed In writing by the Contract-
ing Officer, In which cuse the restriction in
this subparagraph shall not apply.

(41) Nothing in this paragrach shall ore-
clude the Contractor from offering or selling
its standard commercial items to the Gov-
ernment.

(2) Access to and wuse of information: (1)
If the Contractor, in the performance of this
contract, obtains access to Information, such
as ERDA's plans, policies, revorts, studies,
financial plans, or data, which has not been
released to the public, the Contractor agrees
not to (a) use such information for any pri-
vate purpose uniess the Information has been
released to the public, (b) compete for work
for ERDA base1 on such information for a
period of six (6) months after the comple-
tion of this contract, or the release of such
information to the public, whichever is first,
(c) submit an unsolicited proposal to the
Government which is based on such infor-
mation until one (1) year after the release
of such information to the public, and (d)
release such Information without prior writ-
ten approval by the Contracting Officer.

{4) In addition, the Contractor agrees that
to the extent it receives or is given access
to proprietary data or other confidential
technical, business, or financial information
under this contract, it shall treat such in-
formation in sccordance with any restric-
tions imposed on such information.

{i1) The Contractor shall have, subject to
patent and security provisions of this con-
tract, the right to use technical data it first
produces under this contract for its private
purposes ed that, as of the date of
such use, all data requirements of this con-
tract have been met.

(¢) Sudcontracts. The Contractor shall in-
clude this clause, including this varagraph,
in subcontracts of any tler which involve
performance of work of the type s~ecified in
(b) (1) above or access to information cov~
ered In (D) (2) above. The use of this clause
in such subcontracts shall be read by sub-
stituting the word “subcontractor” for the
word “Contractor” wherever tho Iatter
#ppears.

(d) Remedies. For breach of the above re-
strictions or for nondisclosure or misrepre-
sentation of any relevant interest required to
be disclosed concerning this contract, the
Government may, at no cost, terminate the
contract, disqualify the Contractor for sub-
sequent related contractual efforts, and pur-
sue other remedies as may be permitted by
law or this contract, .

(¢) Waiver. Any request for walver under
this ciause shall be directed in writing to the
Contracting Officer and shall include a full
description of the requested walver and the
reasons in support thereof. If it is determined
10 be in the best Interest of the Government,
the Contracting Officer shall grant such
walver in writing.

(f) Definition. The term “technical con-
suiting and management support service”
means any work or effort to provide internal
sssistance to any ERDA program division or
other organizational component in the for-
muilation or administration of its programs
or projects which normally necessitates that
the contractor be given access to internal
ERDA information. Such services typically
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include assistance in the preparation of pro-
gram plans, evaluation, monitoring or re-
view of contractors’ nctivities or proposals
submitted by prospective contractors, prep-
aration of preliminary designs, specifications,
or statements of work: the making of recom-
mendations, or the rendering of an opinlon
or mdvice regarding any technical problem,
issue, or guestion.

(Bection 105 of the Energy Reorganization Act
of 1974 P.L. 93-438.)

Dated: June 14, 1977,

WiLniam A. PARKER,
Acting Director of Procurement,

|PR Doc.77-18142 Filed 6-23-77,8:45 am|

Title 42—Public Health

CHAPTER I—PUBLIC HEALTH SERVICE,
DEPARTMENT OF HEALTH, EDUCATION,
AND WELFARE

SUBCHAPTER J—HEALTH CARE DELIVERY
SYSTEMS

PART 110—HEALTH MAINTENANCE
ORGANIZATIONS

Interim Regulations
Correction

In FR Doe, 77-16002 appearing at page
298399 In the issue for Wednesday, June
8, 1977 the term now reading “Tradi-
tionally qualified health maintenance or-
ganization” on page 29414, middle col-
umn, in paragraph (b) of §110.602
should have read “Transitionally quali-
fied health maintenance organization”.

Title 47—Telecommunication.

CHAPTER I—FEDERAL
COMMUNICATIONS COMMISSION

PART ENCY ALLOCATIONS AND
RADIO TREATY MATTERS: GENERAL
RULES AND REGULATIONS

Editorial Amendments
Correction

In FR Doc. 77-14890 appearing at page
27200 in the issue for Friday, May 27,
1977, in the table under § 2.603 (&) make
the following correction on page 27203:
For the 13th entry, “1975_ .. _TOAS 8301"
in the 5th line of the “Subject"” descrip-
tion, the reference to “TIAS 8112" should
have been “TIAS 8112".

|Docket No. 19528; FCC 77-306]

PART 68—CONNECTION OF TERMINAL
WW TO THE TELEPHONE NET-

Interstate and Foreign Message Toll Tele-
ghona Service (MTS) and Wide Area
elephone Service (WATS)

AGENCY: Federal Communications
Commission.

ACTION: Memorandum opinion and’

order.

SUMMARY: Thiz document revises the
technical (and certain administrative)
requirements of the FCC's telephone
equipment registration program, in re-
sponse to petitions for reconsideration.
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EFFECTIVE DATE: July 20, 1977.

ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CON-
TACT:

Michael S. Slomin, Policy and Rules
Division, Common Carrier Bureau,
202-632-9342,

SUPPLEMENTARY INFORMATION:
Adopted: June 8, 19717,
Released: June 20, 1977.

Memorandum opinion and order. In
the matter of proposals for new or re-
vised classes of Interstate and Forelgn
Message Toll Telephone Service (MTS)
and Wide Area Telephone Service
(WATS), Docket No. 19528,

1. Over the course of the past year and
a half, the Commission has adopted a
telephone equipment registration pro-
gram for all classes of telephone terminal
equipment except coin telephones and
equipment used in conjunction with
party-line telephone service. This pro-
gram is designed to allow users of the
nationwide telephone network to connect
terminal equipment without the need for
carrier-supplied connecting arrange-
ments and network control signaling
units, provided that such equipment
complies with the standards of the regis-
tration program as contained in Part 68
of the FCC's rules and regulations.
Judicial review was sought of our deci-
sions in Docket No. 19528, and the United

1 The registration program was established
in our Pirst Report and Order In Docket No.
19528, 58 P.C.C2d 593 (1975) and initially ap-
plied to all equipment other than key tele-
phone and Private Branch Exchange (PBX)
systems, main telephones, coin telephones,
and equipment used with party-line service.
In 8 February, 1976 order, we generally af-
firmed the First Report, 657 F.C.C2d 1216
(1976), and estabiished “grandfathering"
and short-form application procedures to
phase in registration of equipment. In March,
1976, we revised the ‘s technical
standards and requirements, 58 P.C.C.2d 716
(1676) and 41 FR 12073-79, March 26, 1976 in
partial reconsideration of the First Report.

The program was then extended in a Sec-
ond Report and Order, §8 F.C.C.2d 736 (1876)
to encompass key telephone and PBX sys-
tems, and main telephones. In partial recon-
sideration thereof, the Second Report was
generally afirmed In an October, 1676 order,
61 P.C.C2d 396 (1976), although certain
technical matters were left pendant,

In an April, 1976 order, 59 P.C.C.2d 83
(1976), wo issued a declaratory ruling clari-
fying the “grandfathering” and short-form
application procedures in response to petl-
tions seeking such clarification.

Ragistered equipment Is required to be
connected to the telephone network using
means of connection specified in Part 68
Standard plugs and jacks were adopted for
this purpose in Docket No. 20774, 41 FR
28604, July 12, 1976.

Finally, the transition period during
which “grandfathered” equipment may be
connected without registration was recently
extended by the Chief, Common Carriér Bu-
reau under delegated authority to January 1,
1978. Bee Memorandum Opinion and Order
released May 31, 1977, No. 70182,




