a meeting, or portion of a meeting, to
the public, may be changed following the
public announcement required by para-
graph (a) only if:

(1) A majority of the entire voting
membership of the Board or a majority
of the entire voting membership of a
committee, determines by a recorded vote
that Board or committee business so
requires and that no earlier announce-
ment of the change was possible; and

(2) The Board or committee publicly
announces such change and the vote of
each member upon such change at the
earliest practicable time.

te) The “earliest practicable time" as
used in this section, means as soon as
possible, which should in few, if any,
instances be no later than commence-
ment of the meeting or portion in ques-
tion.

(f) Immediately following each pub-
lic announcement required by this sec-
tion, notice of the time, place and subject
matter of a meeting, whether the meet-
ing is open or closed, any change in one
of the preceding, and the name and tele-
phone number of the person designated
by the Board or committee to respond to
requests for information about the meet-
ing, shall also be submitted for publica-
tion in the FEbERAL REGISTER,

§ 242a.6
ings.

(a) Action to close a meeting or por-
tion thereof, pursuant to the exemptions
set forth in § 242a.4 shall be taken only
when a majority of the entire voting
membership of the Board or a majority
of the entire voting membership of a
committee, as applicable, vote to take
such action.

(b) A separate vote of the Board or
committee members shall be taken with
respect to each Board or committee
meeting a portion or portions of which
are proposed to be closed to the public
pursuant to £ 242a4 or with respect to
any information which is proposed to be
withheld under § 242a.4.

fc) A single vote of the Board or com-
mittee may be taken with respect to a
series of meetings, a portion or portions
of which are proposed to be closed to the
public, or with respect to any informa-
tion concerning such serles of meetings,
0 long as each meeting n such series
involves the same particular matters and
is scheduled to be held no more than
30 ?nys after the initial meeting in such
series.

(d) The vote of each member shall
be recorded, and may be by notation
voiing, telephone polling or similar con-
sideration. \

(¢) Whenever any person whose in-
terests may be directly affected by a por-
tion of a meeting requests that the
Board or a committee close such por-
tion to the public under any of the ex-
¢mptions relating to personal privacy,
triminal accusation, or law enforcement
information referred to in § 242a.4 (e),
(1), and (g), the Board or committee,
4s applicable, upon request of any one
of its members, shall vote by recorded
\-gte whether to close such meeting.
Where the Board receives such a request

Procedure for closing meel-
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prior to a meeting, the Board's repre-
sentative may ascertain by notation vot-
ing, or similar consideration, the vote
of each member of the Board, or com-
mittee, as applicable, as to the following:

(1) Whether the business of the Board
or committee permits consideration of
the request at the next meeting, and
delay of the matter in issue until the
meeting following, or

(2) Whether the members wish to
close such meeting.

(f) Within 1 day following any vote
taken pursuant to paragraphs (a), (b),
(¢), or (e), of this section, the Board or
committee shall make publicly available
a written copy of such vote refiecting the
vote of each member on the question. If
a portion of a meeting is to be closed to
the public, the Board or committee shall,
within 1 day of the vote taken pursuant
to paragraphs (a), (b), (¢), or (e) of
this section, make publicly available a
full written explanation of its action
closing the portion together with a list
of all persons expected to attend the
meeting and their afMliation. The in-
formation required by this paragraph
shall be disclosed except to the extent it
is exempt from disclosure under the
provisions of § 242a 4.

(g) For every meeting closed pursuant
to paragraphs (a) through ¢j) of
§ 242a .4, the General Counsel or chief
legal officer of the USUHS shall publicly
certify before the meeting that, In his
or her opinion, the meeting may be
closed to the public and shall state each
relevant exemptive provision. A copy of
such certification, together with a state-
ment from the presiding officer of the
meeting setting forth the time and place
of the mecting, and the persons present,
shall be retained by the Board as part
of the transcript, recording or minutes
required by § 242a.7,

§ 2424.7 Transcripts, recordings, and
and minutes of closed meetings.

(a) The Board of Regents shall
maintain & complete transcript or elec-
tronic recording adequate to record fully
the proceedings of each meeting, or
portion of a meeting, closed to the public,
except that in the case of a meeting,
closed to the public pursuant to
§242a4(j), the Board shall maintain
either such a transcript or recording, or
a set of minutes,

(b) Where minutes are maintained
they shall fully and clearly describe all
matters discussed and shall provide a
full and accurate summary of any action
taken, and the reasons for such actions,
including a description of each of the
views expressed on any item and the
record of any roll call vote (reflecting
the vote of each member on the ques-
tion). All documents considered in
connection with any action shall be
identified in such minutes.

{¢) The Board shall maintain a com-
plete, verbatim copy of the transcript, a
complete copy of the minutes, or a com-
plete electronic recording of each meet-
ing or portion of a meeting, closed to the
public, for a period of at least 2 years
after such meeting, or until 1 year after
the conclusion of any Board proceeding
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with respect to which the meeting or por-
tion was held, whichever ocours later.

(d) Public avallability of records shall
be as follows:

(1) Within 10 days of receipt of a re-
quest for information (excluding Satur-
days, Sundays, and legal public holi-
days), the Board shall make available to
the public, fir the offices of the Board of
Regents, USUHS, Bethesda, Maryland,
the transcript, electronic recording, or
minutes of the discussion of any item on
the agenda, or of any item of the testi-
mony of any witness received at the
meeting, except for such item or items
of such discussion or testimony as the
Executive Secretary determines to con-
tain information which may be with-
held under £ 242a.4.

(2) Coples of such transeript, or
minutes, or a transcription of such re-
cording disclosing the identity of each
speaker, shall be available at the actual
cost of duplication or transcription.

(3) The determination of the Execu-
tive Secretary to withhold Information
pursuant to subsection (1) of this para-
graph, may be appealed to the Board.
The appeal shall be circulated to indi-
vidual Board members. The Board shall
make a determination to withhold or
release the requested information within
20 days from the date of receipt of a
written request for review (excluding
Saturdays, Sundays, and legal public
holidays),

(4) A written request for review shall
be deemed recefved by the Board when
it has arrived at the offices of the Board
in a form that describes in reasonable
detall the material sought.

§ 24228 Effective date.

This part shall become effective on
March 12, 1977,

MenreL P. GLAUBIGER,
Legal Counsel, Uniformed Serov-
ices University of the Health
Sciences.

Mavrice W. Rocue,
Director, Correspondence and
Directives, Office of the As-
sistant Secretary of Defense
(Comptroller) .
Marcn 2, 1977,

|FR Doc.77-6615 Plled 3-4-77;8:45 am|

CHAPTER XIV—RENEGOTIATION BOARD
SUBCHAPTER B-—RENEGOTIATION BOARD
REGULATIONS UNDER THE 1951 ACT
PART 1482—PUBLIC NOTICE AND
OBSERVATION OF MEETINGS

Government in the Sunshine Rules

On January 18, 1977, & document was
published In the Fepeman REeGisten (42
FR 3322-3325) proposing to amend 32
CFR by adopting a new Part 1482 to im-
plement the provisions of the Govern-
ment in the Sunshine Act (Pub. L. 94—
400, 90 Stat. 1241), Interested persons
were given until February 21, 1977 to sub-
mit written comments. Full and careful
consideration was given to each of the
comments received. In view of such com-
ments minor changes have been made in
the proposed regulations,
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The changes include: (1) Elimination
of a portion of the proposed § 1482.4(h)
(9), which is not applicable; (2) a revi-
sion of § 1482.4(b) to require, rather than
permit, the Board to open a meeting to
public observation if the public interest
s0 requires even though the meeting is
otherwise exempt from such public ob-
servation; (3) a revision of § 1482 4(¢)
(1) to make it clear that the Board can
close a meeting to the public only after
tht General Counsel has determined that
such action is authorized under one or
more of the exemptions set forth In
§5§ 1482.4(b) ; and (4) 1482.4(e) has been
changed to remove the restriction on
recording meetings of the Board which
are open to the public and to include
more restrictive prohibition against con-
duct which could reasonably disturb a
meeting, The Board regards the above
changes as insubstantial.

‘The regulations as adopted read as set
forth below and shall be effective for all
meetings held on or after March 12, 1977,

Dated: March 2, 1977,

Rex M. MATTINCLY,
Chairman.

32 CFR Chapter XIV is amended by
adding a new Part 1482, reading as fol-
lows:

Sec.

1482.1 Scope,

14822 Definitions.

14828 Publlc announcement of meetings,
14824 Public observation of meetings.
14825 Recordings of meetings,

Avrnonrry: Sec. 100, Pub, L. 9, 824 Cong.,

65 Stat. 22 (50 US.C. App. 1219); sec. §, Pub.
L. 94-400, 00 Stat. 1241 (5 U.B8.C, 552b).

§ 1482.1 Scope.

(a) In general. This part implements
the Government in the Sunshine Act
(Pub. L. 94-409, 00 Stat. 1241). The regu-
lations herein provide for public an-
nouncement of information concerning
meetings of the Board, public observation
of such meetings unless exempt from
such obstrvation by law, and public ac-
cess to recordings of such meetings ex-
cept to the extent that such recordings
are of meetings or portions of meetings
closed to public observation and the dis-
cussion thereon is exempt from disclosure
by law.

(b) Applicability. This part applies to
all meetings of the Board and all meet-
ings of divisions of the Board which are
composed of two or more members, The
members of the Board shall not jointly
conduct or dispose of officlal agency
business other than in accordance with
this part.

(¢) Access to records. Access to rec-
ords, including those discussed, referred
to or adopted In a meeting to which this
part Is applicable, shall be governed ex-
clusively by the provisions of Part 1480
of this subchapter.

§ 1482.2 Definitions.

(a) “Board"” means the Rencgotiation
Board.

(b) “Division” means one or more
members of the Board designated by the
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Chairman pursuant to section 107(e) of
the act.

(¢) “Member” means an Individual
who has been appointed to the Board.

(d) “General Counsel” means the
General Counsel of the Board appointed
pursuant to section 107(c) of the act or,
in his absence, the Acting General
Counsel.

(e) “Meeting"” means the deliberations .

of at least the number of members re-
quired to take action on behslf of the
Board, or the deliberations of at least
the number of members of a division re-
quired to take action on behalf of the
division but not less than two, where such
deliberations determine or result in the
Joint conduct or disposition of omMcial
business, but does not include delibera-
tions for the purpose of closing a meet-
ing or portion thereof to public obser-
vation under § 14824, deliberations for
the purpose of establishing or changing
the time, place or subject matter of a
meeting under § 1482.3, or actions taken
by the Board or a division through se-
quential, written notation of its mem-
bers.

(f) “Earliest practicable time” means
25 soon as reasonably possible which, ex-
cept in unusual circumstances, will be
not later than the close of the next day
which is not a Saturday, Sunday or
legal holiday.

§ 1482.3° Public announcement of meet-
ings.

(a) In general. A public announce-
ment, in the form prescribed in para-
graph (c) of this section, will be posted
at least seven calendar days in advance
of each meeting except that if a majority
of the Board determines by recorded
vote that agency business requires that
such meeting be called at an earller
date, such public announcement will be
posted at the earllest practicable time.

(b) Changes in public announcements.
The time and place of a meeting may
be changed following its public an-
nouncement only if the Board posts a
public announcement of such change at
the earliest practicable time. The subject
matter of a meeting or the determination
to open or close a meeting or portion
thereof to public observation may be
changed only if (1) a majority of the
Board determines by recorded vote that
that agency business so requires and
that no earlier announcement of the
change was possible, and (2) a public
announcement of such change, and the
vote of each member thereon, is posted
at the earliest practicable time.

(c) Contents of public announcements.
Each public announcement of a meet-
ing required by paragraphs (a) and (b)
of this section shall state:

(1) The time and place of the meeting;

(2) The subject matter of the meeting:;

(3) Whether the meeting will be open
or closed to public observation; and

(4) The name, address and telephone
number of the official designated to re-
spond to requests for information con-
cerning the meeting;
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except that, with respect to a meeting
or portion thereof which Is to be cloged
to public observation under § 14824, to
the extent that any information required
to be stated in a public announcement
by this paragraph is exempt from dis-
closure under the provisions of § 14824
(b), such information will not be in-
cluded in & public announcement,

(d) Posting. A public announcement
required under this section shall be
posted by making it available for public
inspection and copying during the usual
hours of business in the Public Informa-
tion Office at the principal office of the
Board, See §§ 14726 (d) (1) and (e)(2),
Immediately following its posting, such
public announcement shall be submitted
for publication in the FPeverarL Rraisten,

8§ 138.2.1 Public observation of meer-
ings,

(a) In general. Except as provided in
paragraph (b) of this section, every
x:‘meung shall be open to public observa-

on.

(b) Exemptions. Meetings or portions
of meetings will be closed to public ob-
servation, and informsation concerning
such meetings or such portions will not
be announced to the public, if the Board
determines that public observation of
such meeting or such portion, or public
announcement of such information, is
likely to:

(1) Disclose matters that are (i) spe-
cifically authorized under criteria estab-
lished by an Executive Order to be kept
secret in the interests of national de-
fense or foreign policy and (i) in fact
properly classified pursuant to such Ex-
ecutive Order;

(2) Relate solely to Internal person-
nel rules and practices of the Board;

(3) Disclose matters specifically ex-
empted from disclosure by statute (other
than 5 U.8.C. 552) : Provided, That such
statute (1) requires that the matters be
withheld from the public in such a man-
ner as to leave no discretion on the is-
sue, or (i) establishes particular eriteria
for withholding or refers to particular
types of matters to be withheld.

(4) Disclose trade secrets and com-
mercial or financi lanfor amteionmmmm
mercial or financial information ob-
tained from a person and privileged or
confidential;

(5) Involve accusing any person of &
crime, or formally censuring any person;

(6) Disclose information of a personal
nature where disclosure would constitute
a clearly unwarranted invasion of per-
sonal privacy;

(7) Disclose investigatory records
compiled for law enforcement purposes,
or information which If written would
be contained in such records, but only o
the extent that the production of such
records or information would (1) inter-
fere with enforcement pr , (i)
deprive a person of a right to & fair trial
or an impartinl adjudication, (iiD) con-
stitute an unwarranted invasion of per-
sonal privacy, (iv) disclose the identity
of a confidential source and, In the case
of a record compiled by a criminal law




enforcement authority in the course of a
criminal investigation, or by an agency
conducting a lawful national security in-
telligence investigation, confidential in-
formation furnished only by the confi-
dential source, (v) disclose investigative
techniques and procedures, or (vl) en-
danger the life or physical safety of law
enforcement personnel;

(8) Disclose information contained in
or related to examination, operating, or
condition reports prepared by, on behalf
of. or for the use of an agency responsible
for the regulation or supervision of fi-
pancial institutions,

(9) Disclose information the premsa-
ture disclosure of which would be likely
to frustrate implementation of a pro-
posed agency action, except that this
subparagraph shall not apply in any in-
stance where the agency has already dis-
closed to the public the content or nature
of its proposed action, or where the
agency is required by law to make such
disclosure on its own initiative prior to
taking final agency action on such pro-
posal; or N

(10) Specifically concern the Board's
participation in a civil action or pro-
ceeding an action in a foreign court or
international tribunal, or an arbitra-
tion, or the initiation, conduct, or dis-
position by the Board of a particular case
of formal agency adjudication involving
a determination on the record after op-
portunity for a hearing;

Provided, That the Board will open to
public observation any meeting to which
this paragraph applies if it determines
that the public interest so requires. In
making a determination that the public
interest requires public observation of a
meeting, the Board shall consider the
probable effect of such public observa-
tion on the Board's ability to carry out
the purposes and intent of the act and
on the rights, duties and interests of af-
fected persons, including other agencies,
employees and contractors, and whether
such public observation would violate
any applicable provision of law, such as
530!1135.0. 552a, 18 U.S.C. 1905 or 26 US.C,
213,

(¢) Procedures. (1) Upon the motion
of any member of the Board to close any
meeting or portion thereof to public ob-
servation, the General Counsel shall cer-
tify whether, in his opinion, such meet-
Ing or such portion may be closed to pub-
lic observation under one or more of the
exemptions set forth in paragraph (b)
of this section. If the General Counsel
certifies that such meeting or such por-
tion may be closed to public observation,
the Board shall vote upon such motion.

(2) Within one business day following
8 vole under subparagraph (1) of this
paragraph, a written record of such vote,
reflecting the vote of each member and
atlaching the General Counsel's certi-
fication, shall be posted.
~ 13) If the vote of the Board under
subparagraph (1) of this paragraph is
'o close such meeting or such portion
‘0 public observation, within one busi-
ness day following such vote a full writ-
!en explanation of the Board's action,
together with a list of all persons ex-
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pected to attend such meeting or such
portion and their affiliation shall be
posted.

(4) At the earliest practicable time
following a meeting any portion of which
15 closed to public observation pursuant
to this paragraph, the presiding member
shall file a statement setting forth the
time and place of such meeting and the
persons present, which shall be posted.

(5) For the purposes of this para-
graph, posting & document shall consist
of making such document available for
public inspection and copying during
usual hours of business in the Public
Information Office at the principal office
of the Board. See § 1472.6(d) (1) and ()
(2) of this subchapter,

(6) With respect to any meeting or
portion of a meeting closed to public
observation pursuant to this section, if
the Board determines that any informa-
tion contained in any of the documents
required to be posted pursuant to sub-
paragraphs (1)-(4) of this paragraph is
exempt from public disclosure under
paragraph (b) of this section, such in-
formation shall be deléted from the
copies of such documents that are
posted: Provided, however, That unde-
leted copies of such documents shall be
retained by the Board in its files.

(d) Requests to close meetings. Any
person who believes that his interests
may be directly affected by public ob-
servation of a meeting or portion of »
meeting may request that such meeting
or such portion be closed to such public
observation for any of the reasons set
forth In paragraph (b) of this section.
Such requests shall be filed with the
Assistant General Counsel-Secretary at
the principal office of the Board, who
shall distribute copies of such request to
each member at the earliest practicable
time. Bee § 14728 (d)(1) and (e)(2),
Action on such request, if any, shall
thereafter be taken in accordance with
the procedure set forth in paragraph (¢)
of this section.

(e) Public observation. Unless other-
wise stated in a public announcement
made pursuant to § 14823 (a) or (b)
of this subchapter, public observation of
& meeting shall mean that all members
of the public are Invited to attend such
meeting for the purposes of observing
and listening to the proceedings but not
for the purposes of participating in such
proceedings, The Board reserves the
right to prohibit any conduct by per-
sons attending any meeting which can
reasonably be expected fo result in the
disruption of such meeting.

§ 1482.5 Recordings of meectings.

(@) In general. Recordings of every
meeting, whether open or closed to pub-
lic observation under § 14824 of this
subchapter, shall be made and retained.
Each such recording shall accurately
identify the meeting to which It relates,
each speaker thereat and each docu-
ment or physical item discussed thereat,

(b) Excision of recordings of closed
meetings. The Assistant General Coun-
sel-Secretary or his duly appointed rep-
resentative shall prepare a copy of the
recording of each meeting or portion
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thereof closed to public observation pur-
suant to § 1482.4 of this subchapter and
shall excise therefrom all discussion
which, In his opinion, is exempt from
public disclosure under paragraph (b)
of such section. The original recording of
cach such meeting or portion shall be
retained by him.

(¢) Public access lo recardings. The
recording of each meeting or portion
thereof which is open to public observa-
tion and the copy of the recording of
each meeting or portion thereof which is
closed to public observation, after ex-
cision in accordance with paragraph (b)
of this section, together with an Index
of the subject matter thereon and suit-
able equipment for the review of such
recordings and coples, shall be available
to the public during the usual hours of
business in the Public Information Office
at the principal office of the Board. See
£ 14726 (d) (1) and (e)(2) of this sub-
chapter,

(d) Procedure Jfor obtaining copies
of recordings. (1) Any person desiring a
copy of any recording available to the
public under the preceding paragraph
shall submit a written request therefor,
stating that it is made pursuant to the
Government in the Sunshine Act and
describing such recording with sufficient
particularity to permit its identification
with reasonable certainty. All requests
should be addressed to the Assistant
General Counsel-Secretary, Renegotia-
tion Board, Washington, D.C. 20446. The
envelope in which such request is sent
shall be prominently marked with the
letters “"GISA.™

(2) The Assistant General Counsel-
Secretary or, in his absence, his duly ap-
pointed representative, shall furnish the
requested copies within ten days f(ex-
cluding Saturdays, Sundays and legal
holidays) after the receipt of a request
under this paragraph.

(e) Review of excisions. Any person
who has been afforded access to a copy
of a recording of a closed meeting under
paragraph (¢) of this section or who has
recelved a copy of such a recording under
paragraph (d) of this section may obtain
review by the Board of the decision of the
Assistant General Counsel-Secretary ex-
cising portions of such recordings under
paragraph (b) of this section by making
written application to the Renegotiation
Board, Washington, D.C. 20446, within
20 calendar days after the date of such
access or receipt of such copy. The de-
cision of the Board shall be made within
20 days (excluding Saturdays, Sundays
and legal holidays) after the receipt of
such application. Failure of the Board to
act within the time limit prescribed in
the preceding sentence shall constitute a
decision of the Board not to furnish the
excised discussion to the requester.

(f) Fees. (1) The charge for furnishing
A copy of a recording under paragraph
(d) of this section shall be the actual cost
of its duplication.

(2) Where it is anticipated that the
fees chargeable under this section will
amount to more than $25, and the re-
quester has not indicated in advance his

willingness to pay fees as high as antici-
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pated, the requester shall be notified of
the amount of the anticipated fee. Such
notification shall be transmitted as soon
as possible, but in any event within fi
working days, giving the best estima
then available. In such cases, a request
will not be deemed to have been received
until the requester is notified of the an-
ticipated cost and agrees to bear it.

(3) Where the anticipated fee exceeds
$25 or where a requester has previously
failed to pay a fee under this paragraph,
an advance deposit of the full amount of
the anticipated fee may be required. In
any case requiring a deposit, the request
will not be deemed to be recelved until
receipt of such deposit.

(4) Remittances of fees under this
paragraph shall be made payable to the
order of the Renegotiation Board and
mailed to the Renegotiation Board, At-
tention: Director, Office of Administra-
tion, Washington, D.C. 20446, The Board
will assume no responsibility for cash
which is lost in the mail,

(5) The Board shall waive any fee
prescribed in this paragraph in any
fnstance In which the Board, in its
discretion, determines such walver to
primarily benefit the general public.
There will be no charge for making
coples of recordings required for use by
other agencies of the Government,

(g) Period of relention., A recording
made and maintained under paragraphs
(8) or (b) of this section shall be
retained for & period of not less than two
years after the meeting or one year after
the conclusion of any Board proceeding
with respect to which the meeting was
held, whichever is longer,

(Sec. 100, Pub. L. 0, 82nd Cobg., 65 Stal, 22;
50 US.C.A., App. Sec, 1210.)

[FR Doc.77-8660 Flled 3-4-77:8:45 am]

Title 36—Parks, Forests, and Public
Property

CHAPTER VIII—ADVISORY COUNCIL ON
HISTORIC PRESERVATION

PART B00—PROCEDURES FOR THE PRO-
TECTION OF HISTORIC AND CULTURAL
PROPERTIES

CFR Correction

Section 800.5(d) should read as fol-
lows:

£ 800.5 Consultation process.

(d) Finding of no adverse effect. Upon
finding the effect not to be adverse, the
Agency Official shall forward adequate
documentation of the determination,
including evidence of the views of the
State Historic Preservation Officer, to
the Executive Director for review. Un-
less the Executive Director notes an ob-
jection to the determination within 45
days after receipt of adequate documen-
tation, the Agency Official may proceed
with the undertaking.

FEDERAL REGISTER, VOL. 42, NO. 44—MONDAY, MARCH

RULES AND REGULATIONS

Title 38—Pensions, Bonuses and Veterans'
Relief

CHAPTER |—VETERANS
ADMINISTRATION
CONTINUANCE IN EFFECT OF ALL CUR-
IONS AND OTHER FOR-
ND CONFIRMATION OF
ISSUES PROMULGATED BY OR PUR-
SUANT TO THE AUTHORITY OF RICH-
ARD L. ROUDEBUSH TO BECOME EF-
FECTIVE AFTER TERMINATION OF HIS
APPOINTMENT

All current Veterans Administration
regulations, manuals, instructions, bul-
letins, circulars, Administrator's deci-
sions, delegations of authority and other
issues applicable to the Veterans Admin-
istration shall remain in full force and
effect.

In addition all Veterans Administra-
tion issues applicable to the Veterans
Administration which were approved by
or pursuant to the authority of Richard
L. Roudebush to become effective on
a date subsequent to the termination of
his appointment as Administrator of
Veterans’ Affairs are hereby confirmed
and approved as though the same had
been approved by me.

All the above issues shall remain in full
force and effect until such time as they
may be specifically amended or revoked.
This issue is effective March 2, 1977.

Max CLELAND,
Administrator.

[FR Doe.77-6663 Filed 3-4-77;8:46 am)

Title 39—Postal Service
CHAPTER 1—U.S. POSTAL SERVICE

SUBCHAPTER A—THE BOARD OF GOVERNORS
OF THE U.S. POSTAL SERVICE

GOVERNMENT IN THE SUNSHINE ACT
Bylaws of the Board of Governors

AGENCY: United States Postal Service
(Board of Governors).

ACTION: Final Rule.

SUMMARY: This notice announces the
amendment of Postal Service regulations
to comply with the requirements of the
Government in the Sunshine Act. In
addition, it announces a general revision
and republication of the bylaws of the
Board of Governors, including certain
unpublished provisions formerly referred
to as “operating procedures™,

EFFECTIVE DATE: March 12, 1877.

ADDRESSES: Secretary of the Board of
Governors, U.8. Postal Service, Room
9150, 475 L’Enfant Plaza West, S8.W.,
Washington, D.C. 20260,

FOR FURTHER INFORMATION CON-
TACT:

Louis A. Cox. (202-245-4632),
SUPPLEMENTARY INFORMATION:
On January 13, 1077, the Postal Service

published for public comment in the
Froeral RecisTEr (42 FR 2699) a notice

of proposed rulemaking setting forth pro-
posed regulations complying with the
requirements of new 5 U.B.C. 552b(a) -
(f), as enactéd by the Government in
the Sunshine Act, Pub. L. No. 94-409, On
January 28, 19877, a subsequent notice
corrected minor printing errors in the
initial publication (42 FR 5383). These
proposed regulations, contained in a new
Part 7 of title 39, CFR, were drafted after
consultation with the Office of the Chair-
man of the Administrative Conference of
the United States, and a copy of the
proposed regulations was supplied to the
Office of the Chalrman for reference and
comment. Members of the public were
Invited to submit written data, views, or
arguments concerning the proposed reg-
ulations.

In addition, the January 13, 1977,
notice contained & tentative general re-
vision of the bylaws of the Board of Gov-
ernors, previously codified at 39 CFR
Parts 1-6. Although the Board was not
required to submit its proposed bylaws
(with the exception of those dealing with
the Government In the Sunshine Act)
for public comment, the Board hoped
that informational publication of the full
text of its tentative bylaws would per-
mit & more accurate evaluation of Its
proposed Sunshine regulations.

The Postal Service received only one
public comment which specifically ad-
dressed the proposed provisions of new
39 CFR Part 7. This comment suggested:
(1) that proposed § 7.3 be modified to in-
dicate more clearly that the Board will
consider public interest factors in each
determination to close a meeting or
withhold information concerning =&
meeting whicly otherwige would be dis-
closed to the public, (2) that §§ 74
and 7.5(d) be amended to provide for
publicizing Board meetings and related
information through methods in addi-
tion to publication of notices in the
Feoeral Recister; and (3) that § 7.6(a)
be amended to clarify that the General
Counsel's certification of a closed meet-
ing must be given before the meeting is |
closed.

The Postal Service has made appro-
priste changes in the sections referred to
in the comment received. As amended,
$ 7.3 indicates that the Board must de-
termine that the public interest does not
require otherwise before taking action
to close a meeting or withhold informa-
tion. Revised &% 7.4(¢) and 7.5(d) re-
quire the Secretary to submit informa-
tion published In the FPrperAL REGISTES
to the Postal Service Public and Em-
ployee Communications Department for
dissemination to the public. Finally, re-
vised § 7.6(a) provides for the General
Counsel's certification at the beginning
of any meeting or portion of a meeting
closed to the public.

The Postal Service also received one
comment regarding the general revision
of the bylaws of the Board. This com-
ment suggested that the minutes of




Board meetings be made more widely
available. In response to this suggestion,
a new §65 dealing with minutes of
meetings has been inserted in the final
version of the bylaws. This new section
provides that after approval by the
Board, coples of the minutes of meet-
ings will be available in the Public and
Employee Communications Department
at Postal Service Headquarters.

As a result of its own review of pro-
posed new 39 CFR Parts 1-8, the Postal
Service has made certain other changes
in the proposed text, Editorial correc-
tions have been made wherever neces-
sary, throughout the text, Proposed § 6.1
has been amended by adding a proce-
dure for setting the agenda of a regular
or annual meeting. A general prohibi-
tlon against proxy voting, and special
majority requirements for certain votes
under the Government in the Sunshine
Act have been Inserted in §66 (for-
mezly § 6.5).

In Part 7, proposed §7.2 has been
amended slightly to prohibit any person
to participate in, film, televise, or broad-
cast any portion of a Board meeting
without permission, and to apply the
rules of 39 CFR 232.6, dealing with con-
duct on postal property, with regard to
meetings of the Board. Members of the
public will be permitted to record or
photograph a meeting, as long as that
action does not interfere with the mem-
bers of the Board in the performance of
their dutles, or with members of the
public who are attempting to attend or
ohserve o meeting, -

In view of the considerations discussed
above, the Postal Service hereby adopts,
as amended, the following amendment
to title 39, Code of Federal Regulations,
effective March 12, 1977:

In 39 CFR, Parts 1 through 6 are re-
vised, and new parts 7 and 8 are adopted
to read as follows:

PART 1—POSTAL POLICY [ARTICLE 1]

Sec.

L1 The United States Postal Service,
13 ‘The Board of Governors,

13 Delegation of authority.

14 Opon meeotings,

Auritoniry: The provisions of this Part 1
Are Issued undoer authority of 39 US.C. 101,
202, 205, 401(2), 402, 403, 3621, as enacted
by Pub. L. No. 01-375, and 5 U.8.C. 552b(b),
(%), ns enacted by Pub. L, No. $4-409,

§ L1 The United States Postal Service.

The United States Postal Service is
operated as a fundamental service pro-
vided to the people by the Government of
the United States, authorized by the Con-
stitution, created by Act of Congress, and
supported by the people. The Postal
Service has as its basic function the obli-
R}?lwn to bind the Nation together
through the correspondence of the peo-
ple. It is charged with providing prompt,
Telisble, and efficlent services through-
g‘;ﬂ the Nation; and its statutory charter,

© Postal Reorganization Act (the Re-
gz}bammuon Act) of August 12, 1970,
it wio- No. 91-375, 84 Stat. 719, clothes

With extensive powers intended to en-
4ble it to carry out its responsibilities

efectively and economically.
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§ 1.2 The Board of Governors.

The Board of Governors of the Postal
Service (the Board) directs the exercise
of its powers under management that is
expected to be honest, efficient, and eco-
nomical. The Board consists of nine
Governors chosen by the President, by
and with the advice and consent of the
Senate, to represent the public interest
generally, together with the Postmaster
General and Deputy Postmaster Gen-
eral. The Board directs and controls the
expenditures of the Postal Service, re-
views its practices and policies, and es-
tablishes basic objectives and long-range
goals in consonance with the provisions
of the Postal Reorganization Act.

§ 1.3 Delegation of authority.

Except for powers, duties, or obliga-
tions specifically vested In the Gover-
nors by law, the Board may delegate its
authority to the Postmaster General un-
der such terms, conditions, and limita-
tions, including the power of redelega-
tion, a5 it finds desirable. The bylaws of
the Board are the framework of the sys-
tem through which the Board monitors
the exercise of the authority it has dele-
gated, measures progress ftoward the
goals it has set, and shapes the policies
to guide the future development of the
Postal Service, Delegations of authority
do not relieve the Board of full responsi-
bility for carryilng out its duties and
functions, and are revocable by the Gov-
ernors in thelr exclusive judgment.

§ 1.4 Open meetings.

It Is the policy of the United States,
established in section 2 of the Govern-
ment in the Sunshine Act, Pub. L. 04~
409, 90 Stat. 1241, that the public Is en-
titled to the fullest practicable informa-
tion regarding the decisionmaking
processes of the Federal Government.
The Postal Service is charged to provide
the public with this information while
protecting the rights of individuals and
the ability of the Government to carry
out its responsibilities. Accordingly, ex-
cept as specifically permitted by statute,
every portion of every meeting of the
Board of Governors, or of & subdivision
of the Board authorized to act on its
behalf, is open to public observation.

PART 2—GENERAL AND TECHNICAL
PROVISIONS [ARTICLE 1]

Establishment of the United States Pos-
tal Service.

Agent for recoipt of process,

Offices.

Seal.

Authority. '

walver of bylaws,

Avrnonrry: The provisions of this Part 2
are Issued under authority of 39 US.C. 202,
203, 205(c), 207, 401(2), as enacted by Pub,
L. No. 91-375, and 5 U.S.0. 552b(f), (g). aa
enacted by Pub. L, No. 84400,

§ 2.1 Establishment of
States Postal Service.

The United States Postal Service is es-
tablished under the provisions of the
Postal Reorganization Act, as an inde-

the United

Severabllity, amendment, repeal, and’
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pendent establishment of the executive
branch of the Government of the United
States, under the direction of a Board of
Governors, with the Postmaster General

as its chief executive officer,

§2.2 Agent for receipt of process.

The General Counsel of the Postal
Service shall act as agent for the receipt
of legal process against the Postal Sery-
ice, and as agent for the receipt of legal
process against members of the Board of
Governors and all other officers and em=~
ployees of the Postal Service to the ex-
tent that the process arises out of the
official functions of those officers and
employees., The General Counsel shall
also issue public certifications concern-
ing closed meetings of the Board as ap-
propriate under 5 U.S.C. 552b(I) .

§2.3 Offices.

The principal office of the Postal Serv-
fce is located in Washington, D.C., with
such regional and other offices and places
of business as the Postmaster General
establishes from time to time, or the
business of the Postal Service requires,

§2.4 Scal

(a) The Seal of the Postal Service Is
flled by the Board In the Office of the
Secretary of State, and is required by 39
U.S.C. 207 to be judicially noticed. The
General Counsel shall keep the Seal In
his custody, affix it to all commissions of
officers of the Postal Service, and use it
to suthenticate records of the Postal
Service and for other official purposes,
The following déscribes the Seal adopted
for the Postal Service:

(1) A stylized bald eagle is poised for
flight, facing to the viewer's right, above
two horizontal bars between which are
the words “U.S. MAIL", surrounded by
a square border with rounded corners
consisting of the words “UNITED
STATES POSTAL SERVICE"” on the left,
top, and right, and consisting of nine
five-pointed stars on the base.

(2) The color represenfation of the
Seal shows, a white fleld on which the
bald eagle appears in dark blue, the
words “U.S. MAIL” in black, the bar
above the words in red, the bar below in
blue, and the entire border consisting of
the words “UNITED STATES POSTAL
SERVICE" and stars in ochre.

AWTES POST

(7))

(¥}
= . m
: :
< EEE——— A
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(b) The Postal Service emblem, which
is identical with the seal, is registered as
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a trademark and service mark by the
U.S. Patent Office. Except for the emblem
on officlal stationery, the emblem must
bear one of the following notations:
“Reg. U.S. Pat. Of.”, “Registered in U.S.
Patent Office”, or the letter R enclosed
within a circle.

§ 2.5 Authority,

These bylaws are adopted by the Board
under the authority conferred upon the
Postal Service by 39 US.C. 401(2) and
5 US.C. 552b(g).

§ 2.6 Severability, Amendment, Repeal,
and Waiver of Bylaws,

The invalidity of any provision of these
bylaws does not affect the validity of the
remaining provisions, and for this pur-
pose these bylaws are severable. The
Board may amend or repeal these bylaws
at any special or regular meeting, pro-
vided that each member of the Board
has recelved a written notice containing
a statement of the proposed amendment
or repeal at least 5 days before the meet-
ing. The members of the Board may
waive the 5 days’ notice or the operation
of any other provision of these bylaws
by unanimous consent, if that action is
not prohibited by law. The Secretary
ghall submit the text of any amendment
to these bylaws for publication in the
FEDERAL RECISTER as soon as practicable
m the amendment is adopted by the

PART 3—BOARD OF GOVERNORS

[ARTICLE 1]

Sec,
31
32
3.3
34
35

Composition of Board.
Responsibilities of Board,
Compensation of Board.

Matters reserved for decision by Board.
Delegation of authority by Board,

36 Information furnished 0 Board-
Statistical reports.

3.7 Information furnished to Board-—-Pro-
gram review.

38 Information furnished to Board—
Special reports,

Avrnonrry: The provisions of this Part 3
sre issued under authority of 39 US.C, 202,
203, 205, 401(2), 402, as onacted by Pub. L.
No. 81-370, and 8§ US.C. 552b(g), (J), ns en-
ncted by Pub, L, No. 94-400,

§ 3.1 Composition of Board.

The Board of Governors consists of 11
members, Nine members (the Governors)
are appointed by the President, by and
with the advice and consent of the Sen-
ate. Not more than five Governors may be
adherents of the same political party.
The Governors are chosen to represent
the public interest generally, may not be
representatives of specific interests using
the Postal Service, and may be removed
only for cause. The Postmaster General,
appointed by the nine Governors, and
the Deputy Postmaster General, ap-
pointed by the Governors and the Post-
master General, are also voting mem-
bers of the Board of Governors,

§3.2 Responsibilities of Board.

The Board directs the exercise of the
powers of the Postal Service, reviews the
practices and policles of the Postal Serv-

jce, and directs and controls the expendi-
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tures of the Postal Service. Consistent
with the broad delegation of authority to
the Postmaster General in 3.5 of these
bylaws, and except for those powers,
duties, or obligations which the Reorga-
nization Act specifically vests in the Gov-
ernors, as distinguished from the Board
of Governors, the Board accomplishes
its purposes by monitoring the operations
and performance of the Postal Service,
and by establishing basic objectives,
broad policles, and long-range goals for
the Postal Service.

§ 3.3 Compensation of Board.

As provided by 39 U.S.C. 202(a), each
Governor receives a salary of $10,000 a
year plus $300 a day for not more than
30 days of meetings each year, and reim-
bursement for travel and reasonable ex-
penses incurred in attending meetings of
the Board.

£ 3.4 Matters reserved for decision by
the Board.

The following matlers are reserved for
decision by the Board of Governors;

(a) Appointment, pay, term of service,
and removal of the Postmaster General
{(by the Governors, 39 US.C. 202(¢c)).

(b) Appointment, term of service, and
removal of the Deputy Postmaster Gen-
eral (by the Governors and the Postmas-
ter General, 39 US.C. 202(d)); pay of
the Deputy Postmaster General (by the
Governors, 39 US.C. 202(d) ).

(¢) Election of the Chairman of the
Board of Governors (by the Governors,
39 US.C. 202(a) ), the Vice Chairman of
the Board, and the Secretary of the
Board.

(d) Adoption of, and amendments to,
the bylaws of the Board.

(e) Approval of the annual Postal
Service budget program in both tenta-
tive and final form, including requests
for appropriations.

(1) Approval of Postal Service five-
year plans and capital investment plans,
including specific approval of each capi-
tal investment project exceeding $5
million.

(g) Approval of the budget of the
Postal Rate Commission, or adjustment
of the total amount of the budget (by
unanimous written vote of the Governors
in office, 39 U.S.C. 3604(d)).

(h) Authorization of the Postal Serv-
ice to request the Postal Rate Commis-
sion to submit a recommended decision
on changes In postal rates, Including
specific authorization of the amount of
revenue estimated to be required so that
total estimated income and appropria-
tions will equal total estimated costs a8
nearly as practicable,

(1) Authorization of the Postal Service
to request the Postal Rate Commission
to submit a recommended decision on
changes In the mall classification
schedule,

(J) Action upon a recommended de-
cision of the Postal Rate Commission, in-
cluding action to approve, allow under
protest, reject, or modify that decision
(by the Governors, 39 U.S.C. 3625); de-
termination of an effective date for
::ll;anges in postal rates or mafl classifica-

n.
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(k) Authorization of the Postal Sery.
ice to request the Postal Rate Commis.
slon to submit an advisory opinion on a
proposed change in the nature of postal
services which will generally affect sery-
ice on a nationwide or substantially
nationwide basis,

(1) Approval of any use of the author-
ity of the Postal Service to borrow money
under 39 U.S.C. 2005, except for short-
term “line of credit” borrowings and
purchase money obligations assumed in
the normal course of business .,

(m) Approval of the terms and condi-
tions of each issue of obligations by the
Postal Service under 39 U.8.C. 2005, In-
cluding the time and manner of sale and
the underwriting arrangements.

(n) Approval of any use of the author-
ity of the Postal Service to require the
Secretary of the Treasury to purchase
Postal Service obligations under 39
US.C. 2006(h,, or to request the Secre-
tary of the Treasury to pledge the full
faith and credit of the Government of
the United States for the payment of
principal and Interest on Postal Service
obligations under 39 U.S.C. 2006(c).

(0) Determination of the number of
Assistant Postmasters General, includ-
ing Senior Assistant Postmasters General
and Regional Postmasters General.

(p) Compensation of officers and ex-
ecutive, In PES Grade 34 and above.

(q) Selection of an Independent, cer-
tified public accounting firm to certify
the accuracy of Postal Service financial
statements as required by 30 USC,
2008(e),

(r) Approval and transmittal to the
President and the Congress of the annual
report of the Postmaster General under
39 U.S.C. 2402.

(s) Approval and transmittal to the
Congress of the annual report of the
Board under 5 U.S.C. 552b(j).

(t) Approval of the annual compre-
hensive statement of the Postal Service
to Congress under 39 U.S.C. 2401(g".

(u) All other matters that the Board
may consider appropriate to reserve for
its decision.

§ 3.5 Delegation of suthority by Board.

As authorized by 39 U.S.C. 402, these
bylaws delegate to the Postmaster Gen-
eral the authority to exercise the powers
of the Postal Service to the extent that
this delegation of authority does not con-
flict with powers reserved to the Gover-
nors or to the Board by law, these by-
laws, or resolutions adopted by the
Board. The Postmaster General may re-
delegute to any officer, employee, Or
agency of the Postal Service any of the
powers delegated to him by these bylnws
that he considers appropriate.

£ 3.6 Information furnished to Board—
statistical reports.

To enable the Board to monitor the
operations and performance of the Postal
Service during the most recent account-
ing periods for which data are available,
postal management shall furnish the

Board the following statistical reports at
least quarterly:

(a) Detafled summaries of financial
and operating statements of the Postal
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service, with balance sheet information,
for cach accounting period during the
fiscal year to date, together with com-
parable figures for the previous year and
for the current budget plan, categorized
as

(1) Income (revenue by principal mafl
classification, subsidies, and reimburse-
ments) ; and

(2) Expenditures (expenses by func-
ton and by unit of organization).

(b) Performance data for the most
recent quarter, categorized as:

(1) Service performance measurement
by particular classes and types of mail,
und showing delivery times within repre-
sentative distances) ; and

(2) Employee productivity measure-
ment (reflecting pald work hours and
mail volume).

£3.7 Information furnished to Board—
Program review.

(a) To enable the Board to review the
Postal Service operating program, postal
management shall furnish the Board in-
formation on all aspects of the Postal
Service budget plan, including:

(1) The tentative and final annual
budgets submitted to the Office of Man-
agement and Budget and the Congress,
and amendments to the budget;

(2) Five-yenar plans, annual operating
and investment plans, and significant de-
partures from estimates upon which the
plans were based;

(3) The need for rate increases or de-
creases and the progress of any pending
mie cases and related litigation: and

(4) Debt financing needs, including a
review of all borrowings of the Postal
Service from the United States Treasury
and private sources.

(b) Postal management shall also
regularly furnish the Board information
regarding major programs for improv-
ing postal service or reducing the cost of
postal operations.

§3.8  Information furnished 1o Board—
Special reports.

To insure that the Board recelves sig-
nificant information on developments
meriting its attention, postal manage-
ment shall bring to the Board's atten-
tion the following matters:

‘a) Major developments in personnel
arcas, including but not limited to equal
employment opportunity, career deyel-
Opment and training, and grade and
salary structures.

(b) Other matters of special impor-
tance, including but not limited to fm-
bortant research and development initi-
atives, major changes in Postal Service
organization or structure, major ltiga-
tion and law enforcement activities, and
other matters having a significant im-
Pact upon the relationship of the Postal
Service with its employees, with any
major branch
the general publie.

PART 4—OFFICERS [ARTICLE V]
Sec
Chairman,
Vice Chalrman,
Postmaster General.
Deputy Postmaster General,

-
- W
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45 Asslstant Postmasters General, General
Counsel, Judicial Officer,
46 Secretary.

Auvrnomarry: The provisions of this Part 6
are issued under authority of 30 US.C. 202,
203, 205(c), 401(2), as enacted by Pub, L. No.
91-375.

§ 4.1 Chairman.

The Chairman of the Board of Gov-
ernors is elected by the Governors from
among the members of the Board. The
Chairman:

(a) Shall preside at all regular and
special meetings of the Board;

(b) Shall select and appoint the
Chairman and members of any commit-
tee properly established by the Board;

(c) Serves a term that commences at
his election and expires at the end of the
first annual meeting following the meet-
ing at which he was elected.

If the Postmaster General is elected
Chairman of the Board, the Governors
shall also elect one of their number to
preside during proceedings dealing with
matters upon which only the Governors
may vote.

§ 4.2 Vice Chairman,

The Vice Chairman is elected by the
Board from among the members of the
Board. He shall perform the duties and
exercise the powers of the Chairman
during the Chairman’s absence or dis-
ability. The Vice Chairman serves a term
that commences at his election and ex-
pires at the end of the first annual meet-
ing following the meeting at which he
was elected.

§ 4.3 Postmaster General.

The Governors appoint and have the
power to remove the Postmaster Gen-
eral, who is a voting member of the
Board. In addition to his responsibilities
as a member of the Board, the Post-
master General is the chief executive
officer of the Postal Service, authorized
to exercise the powers of the Postal
Service under the general supervision
and direction of the Board. The Gov-
ernors set the salary of the Postmaster
General by resolution, subject to the
limitations of 39 U.S.C. 1003(a).

§4.4 Deputy Postmaster General.

The Governors and the Postmaster
General appoint and have the power to
remove the Deputy Postmaster General,
who is a voting member of the Board. In
addition to his responsibilities as a mem-
ber of the Board, the Deputy Postmaster
General is the alternate chief executive
officer of the Postal Service. He shall
perform all tasks assigned to him by the
Postmaster General, and act as Post-
master General during the Postmaster
General's absence or disability, and when
& vacancy exists in the office of Post-
master General. The Governors set the
salary of the Deputy Postmaster Gen-
eral by resolution, subject to the limita-
tions of 39 US.C. 1003(a).

§4.5 Assistant  Postmasters  General,
General Counsel, Judicial Officer.

There are within the Postal Service
a General Counsel, a Judicial Officer, and

-
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such number of Assistant Postmasters
General (including Senior Assistant
Postmasters General and Regional Post-
masters General) as the Board author-
fzes by resolution, The Assistant Post-
masters General, the General Counsel,
and the Judicial Officer are appointed
by, and serve at the pleasure of, the
Postmaster General. Thelr powers and
duties are delegated to them by the Post-
master General, consistent with these
bylaws and the Reorganization Act.

§4.6 Sccrelary.

The Secretary of the Postal Service Is
elected by the Board. The Secretary shall
issue notices of meetings of the Board
and its committees, keep minutes of these
meetings, and monitor compliance with
all statutes and regulations dealing with
public observation of meetings, He shall
perform all duties incident to his office,
including those duties assigned to him
by the Board or by the Chairman of the
Board. The Chairman may designate
such assistant secretaries as he considers
necessary to perform any of the duties
of the Secretary.

PART 5—COMMITTEES [ARTICLE V]
Sec,
5.1 Establishment and appointment,
52 Committes procedure.
58 Compensation of members.

Avurronrry: The provisions of this Part 6
are issued under suthority of 390 U.S.C. 202,
208, 204, 205(c), 401(2), as enacted by Pub.
L. No. 91-875, and 5 US.C. 552b (a), (b).
(g) us onacted by Pub. L. No. 94-409.

§ 5.1 Establishment and appointment.

From time to time the Board may es-
tablish by resolution special and stand-
ing committees of one or more members
of the Board. The Board shall specify,
in the resolution establishing any com-
mittee, whether the committee is au-
thorized to submit recommendations or
preliminary decisions to the Board, to
conduct hearings for the Board, or other-
wise to take action on behalf of the
Board. Each committee may exercise
only those duties, functions, and powers
prescribed from time to time by the
Board, and the Board may affirm, alter,
or revoke any action of any committee,
Each member of the Board may have ac-
cess to all of the Information and records
of any committee at any time. The
Chairman of the Board shall appoint the
chairman and members of each commit-
tee, who serve terms which expire at the
end of each annual meeting. Each com-
mittee chairman may assign responsibili-
ties within his committee as he considers
appropirate. The committee chairman or
his designee shall preside at all meet-
ings of the committee,

§5.2 Committee procedure.

Each committee establishes its own
rules of procedure, consistent with these
bylaws, and meets as provided in its
rules. A majority.of the members of a
committee constitute a quorum, and may
take action by majority vote of the mem-
bers present, Except as specifically pro-
vided by statute, every portion of every
meeting of every committee of more than
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one member. which is authorized to sub-
mit recommendations or preliminary de-
cisions to the Board, to conduct hearings
for the Board, or otherwise to take action
on behalf of the Board, is open fo public
observation, and Is subject to the re-
quirements of §§ 7.1 through 7.8 of these
bylaws,

£ 5.3 Compensation of members.

A Governor recelves compensation of
$300 a day for attendance at commit-
tee meetings, and reimbursement for
travel and reasonable expenses incurred
in attending committee meetings. No
Governor may receive compensation un-
der this section and § 3.3 of these bylaws
for more than a combination of 30 days
of Board meetings and committee meet-
ings In any year,

PART 6—MEETINGS [ARTICLE VI]~

Sec.
6.1
6.2
63
64

Regular meetings, annual meeting.
Special meetings.

Notice of meetings.

Attendance by conference telephone call,
6.5 Minutes of meetings.

6.6 Quorum and voting.

Avrrorrry: The provisions of this Part 6
are issued under authority of 30 US.C. 202,
205, 401(2), as enacted by Pub, L, No. 91-375,
and § USC B52b, (e¢), (g). as enncted by
Pub, L. No. 84409,

£ 6.1 Regular meetings, annual meeting.

The Board shall meet regularly in
Washington, D.C., on the first Tuesdsay of
each month. The first regular meeting
of each calendar year is deslgnated as
the annual meeting. Consistent with the
provisions of §7.5 of these bylaws, the
time or place of a regular or annual
meeting may be varied by action of the
Chairman, or by a recorded vote of a
majority of the members of the Board,
with the earliest practicable notice to the
other members of the Board and to the
Secretary, If the Chairman varies the
time or place of a meeting, he shall give
not less than 8 days' notice to the other
members of the Board and to the
Secretary. The Secretary shall distribute
to the members an agenda setting forth
the proposed subject matter for any reg-
ular or annual meeting in advance of
the meeting, after appropriate consulta-
tion with the Chairman and the Post-
master General.

£ 6.2 Special moctings.

Consistent with the provisions of § 7.5
of these bylaws, the Chairman may call
a special meeting of the Board at any
place in the United States, with not less
than 8 nor more than 30 days' notice to
the other members of the Board and to
the Secretary, speclfying the time, date,
place, and subject matter of the meeting.
By recorded vote a majority of the mem-
bers of the Board may call a speclal
meeting of the Board at any place in the
United States, with the earliest practica-
ble notice to the other members of the
Board and to the Secretary, specifying
the time, date, place and subject matter
of the meeting.
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§ 6.3 Notice of meetings.

The Chairman or the members of the
Board may give the notice required under
£6.1 or §6.2 of these bylaws in oral or
written form, Oral notice to a member
may be delivered by telephone and is suf-
ficient if made to the member personally
or to a responsible person in his home or
office, Any oral notice to a member must
be subsequently confirmed by written
notice. Written notice to a member may
be delivered by telegram or by mail gent
by the fastest regular delivery method
addressed to the member at his address
of record filed with the Secretary, and
except for written notice confirming a
previous oral notice, must be sent in suf-
ficlent time to reach that address at least
2 days before the meeting date under
normal delivery conditions. A member
waives notice of any meeting by attend-
ing the meeting, and may otherwise
walve notice of any meeting at any time,
Neither oral nor written notice to the
Secretary is sufficient until actually re-
celved by him, and the Secretary may not
waive notice of any meeting,

§ 64 Attendance by conference tele-

phone eall.

Unless prohibited by law or by these
bylaws, a member of the Board may par-
ticipate in a meeting of the Board by con-
fervence telephone or similar communica-
tion equipment which enables all persons
participating in the meeting to hear each
other and which permits full compliance
with the provisions of these bylaws con-
cerning public observation of meetings.
Attendance at a meeting by this method
constitutes presence at the meeting, ex-
cept that no Governor may receive com-
pensation for any meeting attended in
this manner.

§6.5 Minutes of meectings,

The Secretary shall preserve the
original minutes of Board meetings
prepared under £4.6 of these bylaws.
After the minutes of any meeting are
approved by ‘the Board, the Secretary
shall promptly make available to the
public, in the Public and Employee Com-
munications Department at Postal Serv-
fce Headquarters, or in another place
easily accessible to the public, copies of
the minutes, except for those portions
which contain information inappropri-
ate for public disclosure under 5 U.S.C.
552(b) or 39 US.C. 410(c).

§ 6.6 Quornm and voting.

As provided by 39 U.S.C. 205(¢c), the
Board acts by resolution upon a majority
vote of those members who are present.
No proxies are allowed in any vote of the
members of the Board. Any 6 members
constitute a quorum for the transaction
of business by the Board, except:

(a) In the appointment or removal of
the Postmaster General, and in setting
the compensation of the Postmaster
General and Deputy Postmaster General,
39 U.B8.C. 205(¢) (1) requires & favorable
vote of an absolute majority of the Gov-
ernors in office;

(b) In the appointment or removal of
the Deputy Postmaster General, 39
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US.C. 205(¢) (2) requires a favorable
vote of an absolute majority of the Gov-
ernors In office and the Postmaster Gen-
eral;

(¢) In the adjustment of the tota)
budget of the Postal Rate Commission,
39 U.S.C. 3604(c) requires a unanimous
written vote of the Governors in office;

(d) In the modification of & recom-
mended diéeision of the Postal Rate Com-
mission, 39 U.S.C. 3625 requires a unani-
mous written vote of the Governors in
office; and

(e) In the approval, allowance under
protest, or rejection of a recommended
decision of the Postal Rate Commission,
the Governors act upon a majority vote
of the Governors present, and the re-
quired gquorum of 6 members must in-
clude at least 5 Governors;

(f) In the determination to close a
portion of a meeting or to withhold in-
formation concerning a meeting, 5 US.C.
552b(d) (1) requires a vote of & majority
of the entire membership of the Board;
and

(g) In the decision to call & meeting
with less than a week’s notice, 5 US.C.
552b(e) (1) requires & vote of a majority
of the members of the Board. In the de-
cision to change the subject matter of a
meeting, or the determination to open
or close a meeting, 5§ U.S.C. 5562b(e) (2)
requires a vote of a majority of the entire
membership of the Board.

PART 7--PUBLIC OBSERVATION
[ARTICLE Vi]

Definitions,

Open meetings required.

Exceptions,

Procedure for cloring a mesting.

Public notice of meetings, subseguent
changes,

Certification and transcripts of closed
moeotings.

Enforcement,

Open meetings, Freedom of Informution,
and Privacy of Information.

AvuTtHORITY: The provisions of this Part 7
are issued under authority of 30 US.C. 40!
(a), as enacted by Pub. L, No, 91-375, and
5 U.B.C. 5562b (a)-(m) as enncted by Pub, L
No. 94409,

§ 7.1 Definiticns.

For purposes of §§ 7.2 through 7.8 and
8.1 of these bylaws:

(@) The term "Board” means the

Board of Governors, and any subdivision
or committee of the Board authorized
under section 5.1 of these bylaws to sub-
mit  recommendations or preliminory
decisions to the Board, to conduct hear-
ings for the Board, or otherwise to tuke
action on behalf of the Board.

{b) The term “meeting” means the
deliberations of at least the number of
individual members required to take ac-
tion on behalf of the Board under 5 5.2
or 6.5 of these bylaws, where such delib-
erations determine or result in the joint
conduct or disposition of the official busl-'
ness of the Board. The term “meeting’
does not include any procedural delib-
erations required or permitted by §§ 6.1,
6.2, 7.4, or 1.5 of these bylaws.
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§7.2 Open meetings required.

(a) Except as provided in § 7.3 of these
bylaws, every portion of every meeting
of the Board is open to public observa-
tion. Members of the Board may not
jointly conduct or dispose of business of
the Board without complying with §§ 7.2
through 7.8 of these bylaws. Members of
the public may obtain access to docu-
ments considered at meetings to the
extent provided in the regulations of the
Postal Service concerning the release of
information.

(b) Without the permission of the
Board, no person may participate in,
film, televise, or broadcast any portion
of any meeting of the Board. Any person
may electronically record or photo-
graph a meeting, as long as that action
does not tend to impede or disturb the
members of the Board in the per-
formance of their duties, or members of
the public while attempting to attend or
observe a meeting of the Board. The rules
and penalties of 39 CFR 232.6, concern-
ing conduct on postal property, apply
with regard to meetings of the Board.

§7.3 Exceptions.

Section 7.2 of these bylaws does not
apply to a portion of a meeting, and
i1 74 and 7.5 do not apply to Informa-
tion concerning the meeting which
otherwise would be required to be dis-
closed to the public, if the Board prop-
erly determines that the public interest
does not require otherwise, and that such
portion of the meeting or the disclosure
of such Informgtion is likely to:

a) Disclose matters that are (1) spe-
cifically authorized under criteria estab-
lished by an Execulive order to be kept
secret in the ‘interests of national de-
fense or foreign policy, and (2) in fact
prgperly classified under that Executive
order:

(b) Relate solely to the internal per-
sonnel rules and practices of the Postal
Service, including the Postal Service po-
sitbon in negotiations or consultations
with employee organizations.

¢) Disclose matters specifically ex-
empted from disclosure by statute (other
than the Freedom of Information Act,
5 US.C. 552), provided that the statute
(1) requires that the matters be with-
held from the public in such & manner
a‘: Lo leave no discretion on the issue, or
(2) establishes particular criteria for
withholding or refers to particular types
of matters to be withheld:

(d) Disclose trade secrets and com-
mercial or financial information ob-
tained from a person and privileged or
confidential, such as market informa-
tion pertinent to Postal Service borrow-
ln;'.' or investments, technical or patent
information related to postal mecha-
hlzation, or commercial information re-
lated to purchases of real estate;

®). Involve accusing any person of a
trime, or formally censuring any person:

(1) Disclose information of & personal
um.urg such as personal or medical data
Fegarding an individual under considera-
tion for appointment to a Postal Service
office, if disclosure would constitute a
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clearly unwarranted invasfon of per-
sonal privacy;

(g) Disclose Investigatory records
compiled for law enforcement purposes,
or Information which if written would
be contained in those records, but only
to the extent that the production of those
records or information would (1) inter-
fere with enforcement proceedings, (2)
deprive a person of a right to a fair trial
or an impartial adjudication, (3) con-
stitute an unwarranted invasion of per-
sonal privacy, (4) disclose the identily
of a confidential source and, in the case
of a record compiled by a criminal law
enforcement authority in the course of
a criminal investigation, or by an agency
conducting & lawful national security
intelligence investigation, confidential
information furnished only vy the con-
fidential source, (5) disclose investigative
techniques and procedures, or (§) en-
danger the life or physical safety of law
enforcement personnel;

(h) Disclose information contalned
in or related to examination, operating,
or condition reports prepared by, on be-
half of, or for the use of an agency re-
sponsible for the regulation or supervi-
sion of financial institutions:

(1) Disclose information the prema-
ture disclosure of which would be likely
significantly to frustrate implementation
of a proposed action of the Board, such
as information relating to the negotiation
of a labor contract or proposed Postal
Service procurement activity, except that
this provision does not apply in any in-
stance where (1) the Postal Service has
already disclosed to the public the con-
tent or nature of the proposed action, or
(2) the Postal Service is required by law
to make such disclosure on its own initia-
tive before taking final action on the
proposal; or

(j) Specifically concern the issuance of
a subpoensa by the Postal Service, or the
participation of the Postal Service in a
civil action or proceeding, such as a post-
al rate or classification proceeding, an
action in & foreign court or international
tribunal, or an arbitration, or the initia-
tion, conduct, or disposition by the Post-
al Service of a particular case of formal
adjudication under the procedures of 5
U.S.C. 654 or otherwise involving a deter-
mination on the record after opportunitly
for a hearing,

§74 Procedure for closing a meeting.

(a2) A majority of the entire member-
ship of the Board may vote to close a
portion of a meeting or to withhold in-
formation concerning & meeting under
the provisions of § 7.3 of these bylaws.
The members shall take a separate vote
with respect to each meeting a portion
of which is proposed to be closed to the
public, or with respect to any informa-
tion which is proposed to be withheld,
and shall make every reasonable effort
to take any such vote at least 8 days
before the date of the meeting involved,
The members may take a single vote with
respect to a series of meetings, portions
of which are proposed to be closed to
the public, or with respect to informn-
tien concerning the series, so long as
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each portion of a meeting in the series
involves the same particular matters,
and no.portion of any meeting is sched-
uled to be held more than 30 days after
the initial portion of the first meeting in
the series.

(b) Whenever any person whose in-
terest may be directly affected by a por-
tion of a meeting requests that the Board
close that portion to the public for any
of the reasons referred to in §7.3 (),
(), or (g) of these bylaws, upon request
of any one of its members the Board
shall vote by recorded vote whether to
close that portion of the meeting.

(¢) The Secretary shall record the
vote of each member participating in a
vote under subsection (a) or (b) of this
section, Within 1 day of any vote under
subsection (a) or (b) of this section, the
Secretary shall make publicly available
a written copy of the vote showing the
vote of each member on the question. If
a portion of a meeting is to be closed to
the public, the Secretary shall, within 1
day of the vote, make publicly avallable
a full written explanation of the action
closing the portion, together with a list
of all persons expected to attend the
meeting and their afiiliation.

(d) If a committee of the Board deter-
mines that a majority of its meetings
may properly be closed to the public for
any combination of reasons referred to
in §73 (d), (h), or (j) of these bylaws,
it may close a meeting or a portion of a
meeting by a recorded vote of a majority
of its members at the beginning of the
meeting or portion in question. The Sec~
retary shall promptly make available to
the public a written copy of the vote
showing the vote of each member on the
question. Subsections (a), (b), and (¢)
of this section, and § 7.5 of these bvlaws
do not apply to any meeting or portion
of a meeting closed under this subsec-
tion. However, at the earliest practicable
time, the Secretary shall publicly an-
nounce the time, place, and subject mat-
ter of the meeling and each of its
portions,

(e) Immediatelv followine each public
apnouncement required under subseo-
tions (¢) and (d) of this section, the
Secretary shall submit for publication in
the Froeaar Recreter the text of the
announcement or the information made
available. The Secretary shall also sub-
mit the announcement or information to
the Poesta) Service Public and Emplovee
Communications Department for dis-
semination to the public.

§ 7.5 Public notice of meetings, subse-
quent changes.

(a) At least one week before any meet-
ing of the Board, the Secretary shall pub-
licly announce the time, date, place, and
subject matter of the meeting, whether
it is to be open or closed to the public,
and the name and phone number of the
official designated by the Board to
respond to requests for information
about the meeting,

(b) By a recorded vote, n majority of
the members of the Bosrd may deter-
mine that the business of the Board re-
quires a meeting to be called with less
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than a° week’s notice. At the earliest
practicable time, the Secretary shall pub-
licly announce the time, date, place, and
subject matter of the meeting, and
whether it is to be open or closed to the
public.

(¢) Following the public announce-
ment required by paragraphs (a) or (b)
of this section:

(1) As provided in § 6.1 of these by-
Jaws, the Board may change the time or
place of A meeting. At the earliest prac-
ticable time, the Secretary shall publicly
announce the change,

(2) A majority of the entire member-
ship of the Board may change the sub-
ject matter of & meeting, or the determi-
nation to open or close a meeting to the
public, if it determines by a recorded
vote that the change is required by the
business of the Board and that no earlier
announcement of the change was pos-
sible. At the earliest practicable time, the
Secretary shall publicly announce the
change, and the vote of each member
upon the change.

(d) Immediately following each pub-
lic announcement required under para-
graphs (a), (b), or (c) of this section,
the Secretary shall submit for publica-
tion in the FPepErRAL REGISTER a notice of
the time, date, place, and subject matter
of the meeting, whether the meeting is
open or closed, any change in the preced-
ing, and the name and phone number of
the official designated by the Board to re-
spond to requests for information about
the meeting, The Secretary shall also
submit the announcement and informa-
tion to the Postal Service Public and Em-
ployee Communications Department for
dissemination to the public.

§ 7.6  Certification and transeripts of
closed mectings.

fa) At the beginning of every meeting
or portion of a meeting closed under
£ 1.3 ta) through (j) of these bylaws, the
General Counsel shall publicly certify
that, in his opinion, the meeting or por-
tion of the meeting may be closed to
the publie, stating each relevant exemp-
tive provision. The Secretary shall retain
this certification, together with a state-
ment from the officer presiding at the
meeting which sets forth the time and
place of the meeting, and the persons
present.

(b) The Secretary shall arrange for a
complete transcript or electronic record-
ing adequate to record fully the proceed-
ings to be made of each meeting or por-
tion of a mecting of the Board which is
closed to the public. The Secretary shall
maintain a complete verbatim copy of
the transeript, or a complete electronic
recording of each meeling or portion of
a meeting closed to the public for at least
2 years after the meeting, or for 1 year
after the conclusion of any Postal Serv-
ice proceeding with respect to which the
meeting was held, whichever occurs later.

(¢c) Except for those items of discus-
sion or testimony which the Board, by a
majority vote of those members who are
present, determines to contain informa-
tion which may be withheld under § 7.3
of these bylaws, the Secretary shall
promptly make availalbe to the public,

in the Public and Employee Communica-
FEDERAL
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tions Department at Postal Service Head-
quarters, or in another place easily ac-
cessible to the public, the transcript or
electronic recording of a closed meeting,
including the testimony of any witnesses
received at the meeting, The Secretary
shall furnish a copy of this transeript, or
a transcription of this electronic record-
ing disclosing the identity of each
speaker, to any person at the actual cost
of duplication or transcription.

§ 7.7 Enforcement.

(@) Under 5 US.C. 552b(g), any person
may bring a proceeding in the United
States Court of Appeals for the District
of Columbia to set aside any provisions of
these bylaws which are not in accord
with the requirements of 5 U.S.C. 552b
(a)-(1) and to require the promulgzation
of provisions that are in accord with
those requirements.

th) Under 5 US.C. 552b(h) any per-
son may bring a civil action against the
Board in an appropriate United States
District Court to obtain judicial review
of the alleged failure of the Board to
comply with 5 US.C. 552b (a)-(f), The
burden is on the Board to sustain its ac-
tion. The court may grant appropriate
equitable relief, including enjoining
future violations, or ordering the Board
to make public information improperly
withheld from the public.

(¢) Under 5 US.C, 552bti) the court
may assess against any party reasonable
attorney fees and other litigation costs
reasonably incurred by any other party
who substantially prevails, except that
the court may assess costs against the
plaintiff only if the court finds that he
initiated the suit primarily for frivolous
or dilatory purposes,

§ 7.8 Open meetings, Freedom of Infor-

mation, and Privacy of Information.

The provisions of 5§ U.S.C. 552b(c)
(1)-(10), enacted by Pub. L. No, 94-
409, the Government in the Sunshinc
Act, govern in the case of any request
under the Freedom of Information Act
5 US.C. 552, to copy or to inspect the
transcripts or electronic recordings de-
scribed in § 7.6 of these bylaws. Nothing
in 5 U.S.C. 552b authorizes the Board to
withhold from any Indjvidual any rec-
ord, including the transcripts or elec-
tronic recordings described in §7.6 of
these bylaws;, to which the individual
may otherwise have access under 5 US.C
552a, enacted by the Privacy Act of 1974,
Pub. L, No. 93-579.

PART 8—REPORTS AND RECORDS
ooi [ARTICLE vili]

81 Open meglings report.,

€2 Annual report. .

83 Annual budget; financial reports.
AvtHorrTy: The provisions of this Part 8

are issued under authority of 30 US.C, 202,

203, 205(c), 401(2), as enacted by Pub. L. No.

91-375, and 5 US.C. 552b (g), (}), as enacted

by Pub. L. No. 84409,

§8.1 Open meetings report.

The Secretary shall annually prepare
for approval by the Board and transmit-
tal to Congress a report on the Board's
compliance with 5 U.S.C. 552b, as enacted

REGISTER, VOL. 42, NO. 44—MONDAY, MARCH

by the Government in the Sunshine Act,
The report must contain a tabulation of
the total number of Board meelings open
to the public, the total number of mect-
ings clesed to the public, the reasons for
closing those meetings and & description
of any ltigation brought against the
Board under the Act, including any costs
assessed against the Board in that liti-
gation.

§8.2 Annual report.

No later than the annual meeting of
the Board, the Postmaster General shall
give to the Board an annual report con-
cerning the operations of the Postal
Service, as required by 39 U.S.C. 2402,
Upon approval of this report, or after
making any changes it considers appro-
priate, the Board shall transmit this re-
port to the President and the Congress.
The Postmaster General shall make the
necessary arrangements for the printing
of the report and its sale to the public,

£ 8.3 Annual budget; financial reports.

The Postmaster General shall annu-
ally submit to the Board a budget for
the following fiscal year under require-
ments as to form, content, and schedule
established by the Board. After review
by the Board, the Postmaster General
shall submit the annual budget of the
Postal Service to the Office of Manage-
ment and Budget of the Executive Office
of the President in the manner provided
by 39 U.S.C. 2009, and to the Commitices
on Post Office and Civil Service and the
Committees on Appropriations of the
Senate and the House of Representatives,
as required by 39 US.C. 2401(g).

(390 US.C. 202, 205, 401(2), 410(a); 5 USC.

552v(g).)

ResSOLUTION OF THE Boaip oF GovEnNOws oF
THE Unimeo Startes Postal Seavice

Resolution No. 77-3
ADOPTION OF REVISED BYLAWS

Resolved:

Pursuant to the Postal Reorganization Act
(39 US.C. 401¢2)), and the Government In
the Sunshine Act (Pub, L. 84-409), the Board
of Governors adopts the revised Bylaws which
are attached hereto and Incorporated herein
by reference. The revised Bylaws are effectise
on March 12, 1977,

The foregoing resclution was adopted
by the Board of Governors on March 1,
1977.

Louis A, Cox,
Secretary.

|FR Doc77-6652 Filed 3-4-77;8:45 am]

Title 47—Telecommunication

CHAPTER |—FEDERAL
COMMUNICATIONS COMMISSION

| Docket No. 21032; PCC-77-144]
PART 0—COMMISSION ORGANIZATION
PART 1—PRACTICE AND PROCEDURE

Implementation of Government in the
Sunshine Act

Adopted: February 24, 1977,
Released: March 4, 1977,

Report and Order. In the matter of
implementation of the Government in
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the Sunshine Act, Pub. L. 94-409, Docket
No. 21032,

1. A Notice of proposed rulemaking in
this proceeding was released on Decem-
ber 23, 1976 (FCC 76-663, 41 FR 56675,
December 29, 1876). The purpose of the
proposed rules was to implement the
Government in the Sunshine Act, Pub.
L. 94-409. The Act and the proposed
rules open many Commission meetings to
public observation, require notice of all
Commission meetings, and specify cir-
cumstances under which some meetings
may be closed to the public and under
which some information may be omitted
from meeting notices, Comments were
requested by January 27, 1977. Com-
ments were submitted by two members
of the Communications Committee, Sec-
tion on Administrative Law, of the
American Bar Association on their own
behalf (Practitioners), The National
Black Media Coalition (Black Media),
and the Department of Applied Com-

munications, Howard University School -

of Communications (Howard).” Reply
comments were not requested. Comments
were flled by Media Access Project
(MAP) after the filing date and after a
substantial part of this Report and
Order had been drafted. MAP's Motion
to Recelve Late-Filed Comments is here-
by granted. Because of the late filing,
however, MAP's comments are dealt with
out of sequence in the latter part of the
Report and Ordeér.

2. The comments are generally criti-
cal of the fact that the proposed rules
essentially track the statute and do not
g0 further to spell out procedural and
substantive detall. In response to such
comment we would note that the Sun-
shine Act itself Is unusually precise and
leaves little room for discretion in its in-
terpretation or in implementing regula-
tions.

This being the case, the rules closely
follow the Act. In addition, we are hesi-
tant to try to interpret the substantive
provisions of the Act prior to reviewing
individual items and gaining experience
in judging whether they should be con-
sidered at open or closed meetings. We
acknowledge that the Act should be con-
strued in the light of its legisiative his-
tory and. in the case of exemptions which
parallel those contained in the Freedom
of Information Act, case lJaw under that
Act. The rules contain cross references
to the Freedom of Information Rules
(£ 0.457), which set out examples of pa-
pers which are not routinely available
for public inspection and, by analogy,
meetings which may be closed to the
public. Although we may eventually be
able to embellish the rules with cate-
gorles of matters usually considered in
Gpen or closed meetings, we note that the
Act requires an individual determination

e ——

"!'!rownrd'n comments were filed on Janu-
ATy 28, 1077, one day after the filing date set
outin the notice but within the 30 day com-
meot period prescribed by the Sunshine Act,
8ad were timely filed. Apparently, the notice

Wis published
expected one day later than had boen
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for 'each {tem considered at each meet-

3. The Act imposes a substantial pro-
cedural burden. But no one should read
the Commission’s prior opposition to its
enactment as meaning that we will not
fully implement both the letter and spirit
of the Act. The Congess has determined
that public access to the decislonmaking
processes of Government is more imoor-
tant than other considerations, and we
will: honor that determination in every
respect, We hope that the details con-
cerning implementation of the statute
which are supplied in this Report and
Order and in FCC Directive 1109.1 " will
dispel the cynicism and suspicion which
appear to underlie the comments.

4. A number of questions were raised
concerning the mechanics of Commis-
sion meetings which can be answered as
follows with details concerning the meet-
ings which we do not consider appropri-
ate for the regulations;

(s8) Commission meetings are held in the
Commission meeting room-—Room 856, 1016
M St,, NW., Washington, D.C. This room con-
talns 70 theatre-type seats which will be
avallable to members of the public who at-
tend open meetings. There are no steps for
the handicapped to negotiate, The meeting
room is equipped with a loud speaker systom.
A closed clrcuit televislon system connects
the meeting room with a nearby conference
room, which will be avallable to handle over-

« flow crowds,

(b) Members of the audience may record
the proceedings, provided they use battery-
operated recording devices at thelr seats.
They may take photographs from thelr seats,
provided flash bulbs are not used. They may
make artists' sketches. The only limitation
imposed is that such sctivities be unobtru-
sive. Any additional activities of this nature
which may be obtrusive should be cleared
with the Executive Director in advance of
the meeting. The Commission's policy state-
ment on “Audlo Visual Coverage of Agency
Proceedings' (FCC 72-1181, January 23, 1873,
39 FCC2d 373) will govern audio and or
visual (le., video or film) coverage of Com=-
mission meetings opened by the Sunshine
Act, just as it has heretofore governed other
public Commission proceedings,

(c) Notice will be given of all open and
closed meetings. Coples of the notice will be
avallable in the Public Information Office.
We currently plan to attach the notice to
“PCC Actions Alert", which is mailled to a
number of Individuals and public Interest
groups, The notice will name the Public In-
formation Offcer as the indlvidual from
whom additionsl information can be ob-
tained. It will contain a conclse, but specific,
statement of the subject matter, including
the docket number (If any) or other appro-
priate alds to identification of the subject,
In the case of closed meetings, the applica-
ble exemption(s) will be listed, together with
an explanation of the reasons why the ex-
emption applies, if they are not obyious from
the subject matter,

* We surveyed matters considered by the
Commission over a six month period and de-
termined that a majority could not have been
considered. at o closed meeting under sec-
tion 652(c) (4), (8), 9A or 10 of the Act.
Thus, the rules do not provide for ¢losing
meetings by regulation pursuant to section
552(d) (4).

* This Directive Instructs the stafl on im-
plementation of the Act, Coples are available
in the Public Information Office,
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(d) The notice will Mst all persons ex-
pected to attend a closed meeting, including
Commission personneol. See §0.605(d)(3) of
the final rules* The Commissioners, their
assistants, the General Counsel, the Execu-
tive Director, the Public Information Officer
and the Secretary are expected to attend all
meetings. The appropriste Bureau or Office
Chilef and Division Chief are expected to at-
tand meetings which relate to their respon-
sibilities. In addition, the author(s) of the
item under consideration is (are) expected
to be present for discussion of that item.
Other staff members are often present for
discussion of all or part of an item on the
agenda, because of interest in the subject
matter, because they are responsible for mat-
ters to be considered later at the meeting, or
for & variety of other trivial reasons, but
thelr presence Is not expected. After the
moeeting, the presiding Commissioner will s~
sue a statement lsting those persons other
than Commission personnel who were pres-
ent at the meeting and Commission person-
nel who participated in the discussion of
each matter. We believe i1t would be mislead-
ing to list agency personnel who happened to
be presént for all or part of the discussion
but who had no role in deciding the matters
under consideration, and that the final rule
is & truer rendering of the Congressional
purpose than would be a listing of all those
physically present.

(e) Howard notes that some Commission
proceedings (or meetings) involve public
participation and asks that the terms “par-
ticipation” and “disruptive conduct” be de-
fined, Black Media suggests that public Input
at the end of meetings may be appropriate.
The Commission does, of course, hold meet-
ings at which public input is solicited, and
participation by the public is obviously
welcomed and expected at such meetings,
The Commission also conducts oral argu-
ments, at which parties to the proceeding are
allotted time to present their positions, and
clearly no change in that procedure is con-
templated by these rules, The Sunshine Act,
and the implementing regulations, open to
the public meetings In which members of
the Commission and its staff discuss and de-
cide matters of business before the agency—
not thoso which have been held previously
for the specific purpose of obtalning the views
of the public or parties to the proceeding.
Public participation in meetings opened by
the Sunshine Act 18 not appropriate. Mem-
bers of the public who attend such meetings
will be expected to sit quietly and observe the
meeting and not engage in any activity which
1s obtrusive or disruptive. Smoking will be
permitted in the Conference Room only (RM.
847), and will not be permitted in the Com-
mission Meeting Room (RM 856). We cannot
gO further in defining “disruptive conduct.,"
However, any person engaging in inappropri-
ate conduct will be cautioned by the presid-
ing Commissioner and will be removed If
such conduct continues,

5. Black Media takes exception to the
definitions of “agency” and “meeting"”
set out in §0.601 of the rules. Although
the operative words are the same as those
set out in section 552b(a) of the Act,
Black Media apparently sees them as an
attempt by the Commission to close
meetings which will not result in final
Commission action, However, that is not
the intent and that is not what the Act

4 As suggested In the comments, proposed
§ 0:605 has been divided into three sectlons.
Except as otherwise specified, references In
this document to § 0.605 are to the section

as proposed.

FEDERAL REGISTER, VOL. 42, NO. 44—MONDAY, MARCH 7, 1977




12866

or the same words in the Rules provide,
The term “meeting” encompasses delib-
erations which “determine or result in
the joint conduct or determination of
agency business.” (Emphasis supplied)
The conduct of business is not limited to
the final vote on a metter but includes
deliberations leading up to the vote, The
words, “group of Commissioners * * * au-
thorized to act on behalf of the Commis-
sion” likewise encompass any group of
Commissioners authorized by the Com-
mission to engage in deliberations which
determine or result in the joint conduct
of official agency business, regardless of
whether they take, or are authorized to
take, final action. However, the term
“agency"” does nof include meetings of
two or three Commissioners who are not
authorized by the Commission to act on
behalf of the Commission.

€. Practitioners object to the provision
in § 0.601(b) which excludes the sequen-
tial consideration of Commission busi-
ness from the definition of “meeting”.
Apparently, it is feared that this proce-
dure will be used as a device to avoid
holding open meetings. In any event,
certain safeguards are suggested to pre-
clude such use or the appearance thereof.
Suffice it to say that this procedure (re-
ferred to as “action by circulation”) has
been in use for many years, subject to
each of the suggested safeguards, and
will continue to be used. Thus, action is
taken by circulation only when action is
required prior to the next regularly
scheduled Commission meeting and
where no Commissioner requests that the
matter be discussed at a meeting, The
vote of each Commissioner is reported to
the Secretary, recorded and made public.
The action document (if any) and:a
public notice are issued, exactly as if the
action had been taken at a meeting. The
final rules also provide for action by
notation—a procedure under which Com-
missioners individually, but simultane-
ously, consider a matter referred to them
for action. This procedure will replace
the “Consent Agenda” meeting, which is
now held prior to the “Regular Agenda”
meeting and whose purpose is to weed
out and act on those matters which no
Commissioner believes warrant discus-
sion. The same safeguards apply, except
that the matter need not be urgent. The
purpose of the procedure is to aynid
wasting the time of the public and the
staff in attending meetings which will
not involve discussion.

7. Howard takes exception to §0.605
(a) and (b) of the rules, under which
the staff gives notice of open meetings
and, if it believes a meeting should be
closed, submits that question to the Com-
mission for a vote. In Howard’s view, this
procedure, “gives the stafl * * * too much
discretion * * * and does not actually re-
quire that the staff make any announce-
ment at all" We chnnot understand
Howard's position on this point or its
reason for taking it. The whole thrust of
the Sunshine Act is that as many meet-
ings as possible should be open to the
public, Consistently therewith, the Act
requires an agency vote prior to holding
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a closed meeting but does not require a
vote to hold an open meeting. Howard
is understood to favor open meetings.
This being the case, we do not under-
stand why it should object to opening a
meeting without & vote. Further, the rule
clearly states that the notice of the open
meeting required by the Act will be given.
Since the matter does not go to the Com-
mission for a vote, the notice will obvi-
ously be issued by the staff, for the
agency. The basis for any contrary read-
ing of the rule is not apparent. After the
notice of an open meeting is issued, it is
possible for a Commissioner who belleves
it should be closed to request a vote on
closing the meeting, and § 0.060(b) (1) of
the final rules a'lows for that possibility,

8. Black Media asks that § 0.605(b)
(2) be expanded to specify the proce-
dures under which a person directly af-
fected may ask that a meeting be closed.
Practitioners ask that we specify proce-
dures for asking that a closed meeting
be opened. These are sensible sugges-
tions, and we are implementing them.
Such requests may be submitted to the
Secretary in writing at any time before
the meeting is held, and should briefly
state the reason(s) for closing or open-
ing the meeting. To assure that they
reach the Commission for consideration
before the meeting is held, they should
be submitted at the earliest possible time
and should call prominent attention to
the urgent nature of the request. If pos-
sible, they should be hand-carried to the
Secretary’s office and called specifically
to his attention. If the request is mailed,
telephone contact with the Secretary
concerning the reouest would be appro-
priate. It will be helpful, though it is not
required, if copies are also directed to the
seven Commissioners and the General
Counsel. If the request is granted, it
should be aporeciated that the meeting
may be delayed. However, the filing of
a request will not stay the holding of a
meeting,

9. Practitioners and Black Media read
§ 0 605(e) (4) of the rules as providing
that the Commission may omit notices
of closed meetings. Black Media believes
that the provision can only be based on
§ 552b(ad) (4) of the Act, which provides
that certain types of meetings can be
closed by rule, without a vote snd an
exvlanation of the reasons for closing
the meeting in each instance. if a ma-
jority' of an agency’s meetings are of
those types. A number of things need to
be said in response to these comments.

(a) First, notice of every open and closed
meeting will be given.

(b) Secondly, §0.605{e)(4) is based on
section 552b(c) of the Act, which provides
that subsections (d) and (e) of the Act,
“shall not apply to any Information pertaln-
ing to a closed meeting otherwise required by
this section to bhe disclosed to the publie,
where the agency properiy determines that
* & * disclosure of such information is
likely to (fall within one of the 10 bases for
closing a meeting set out in subsection (¢).")

(¢) Third, we do not read this provirion
as permitting an agency to withhold notice
of a meeti~g. However, we do read it to mean
that certain of the information usually con-
tained in the notice may be omitted if there
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is a valld basls for omitting such informa.
tion under subsection (c) of the Act. A
separate vote to withhold Information is
required, and the basis for withholding in-
formation must be reasonably related to the
act of withholding as opposed to the act of
closing the meeting. For example, i{f the
meeting Involved accusing & person of a
erime, we would announce the time and place
of the meeting, the fact that it involved a
criminal accusation and was being closed
for that reason, the vote on the guestion of
closing the meeting and on that of withhold-
ing Information, and the name and phone
number of the Public Information Officer.
The name of the person Involved would be
withheld, To take a more extreme example,
If & meeting involved a freeze on the filing
of avplications and notice of that fact would
frustrate the purpose of the freeze, the sub-
fect matter of the meeting would be with-
held; the other information would be set out
in the notice,

(d) Fourth, the subsection has nothing to
do with subsection (d)(4) of the Act. See
footnote 2, above.

(e) Finally, we have altered § 0.605(e) (4)
of the rules to make these matters clear. See
§ 0506 (a) and (d) (4) of the final rules.

10. A number of the comments con-
cerned the maintenance and availability
of the transcripts of closed meetings. A
public file of transcripts will be main-
tained In the Minute and Rules Branch,
Office of the Secretary. If, after the
meeting, the responsible Bureau or Of-
fice Chief decides, in light of the discus-
sion which in fact took place, that the
meeting could have been open to the
public or that the reason for withholding
information no longer pertains, he will
direct the Secretary to place the tran-
scriot in the public file. If the sole rea-
son for closing the meeting was to avoid
frustrating a Commission action, for ex-
ample, the transcript will be placed in
the public file after the action is taken.
In addition, if a request for inspection of
a transcript §s granted, In whole or In
part, the transeript, or portion thereof,
which is made avallable will thereafter
be maintained in the public file. Where
the transcript is not maintained in the
public file, requests for copies must be
reviewed by the responsible Bureau or
Office Chief and In some cases, possibly,
by the Commission. We expect to act
without apprecfable delay in most in-
stances, since most transcripts should not
be long and most judgments should not
be difficult. However, there may be delays
if requests are expansive in scope or large
in number. It should also be appreciated
that we cannot act on requests until the
transcript has been typed and returned to
us by the reporter. Some requests will be
denied and some information may be de-
Jeted when a copy is furnished. If the
meeting involved discussion of a trade
secret for a period of time following the
meeting, portions of the transcript which
would disclose the secret cannot be fur-
nished during that period.

11. Requests for inspection of tran-
scripts will be considered under the Free-
dom of Information procedures,’ Proce-
dures for inspection of transcripts main-

s However, the bases for nondisclosure Are
those set out in § 0.603 of the Sunshine rules
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tained in the public file are set out in
1 0.460; provisions for inspection of other
transcripts appear at § 0.461. Coples of
maintained in the public file

will be no search fee.* However, persons
requesting copies will be expected to fur-
nish the date of the meeting, the name
of the agenda, and the agenda item num-
ber, which information will appear in the
meeting notice. Under § 0.465(c) (3), the
commission will make copies available
directly, free of charge, if it serves the
regulatory or financial interests of the
U.S. Government, It would serve the reg-
ulatory interests of the Commission to
walve the fee If the party seeking the
transcript can use it to make a contri-
bution to a proper public interest deter-
mination and cannot afford to pay the
duplicating charges. However, if the re-
quest is reasonable in scope, the fee will
not in most cases be very large and
should not pose a financial problem for
most members of the public.

12, All closed meetings will be tran-
scribed, ordinarily by a court reporter.
There will be & backup electronic record-
ing system and, if that system is used,
the recording will be transcribed imme-
diately after it is made. We plan to fall
back on the provision for minutes, where
permissible, only in the unlikely eévent
that both provisions for transcription
should fall. We are considering the pos-
sibility of reducing the transecripts to
microfiche and maintaining them in per-
petuity., Transcripts of open meetings
will not be prepared.

13. Black Media asks that we include
in $0.603 the statutory provision under
which a meeting which may be closed to
the public will be open if the agency finds
that the public interest so requires. We
are adding a passage to that effect, al-
though we had thought the matter obvi-
ous; we would scarely vote to close &
meeting after finding that the public in-
terest requires it to be open.

14. At this stage of drafting this Re-
port and Order, the late filed comments
of Medin Access Project (MAP) were
recelved. Many of the points made in the
comments are dealt with above. Others
are covered In internal instructions to
the staff (FCC Directive 1109.1), which
have been prepared separately and are
available for public inspection in the
Public Information Ofice. The remaining
matters are dealt with here.

(2) MAP states that § 0.605(a) should state
Ihat all meetings are open to the public un-
‘lm the agency decides to close them. That
s precisely what §0.605 (a) and (b) now
provide. The staff elther issues a notlce of an
open meeting or refers the matter to the
Cognmisa)on for a vote. All meetings are open
Unless the Commission votes to close them,

(b) Affirmative action is required by some-
one to determine that s meeting should be
OPen (or not closed), since 1t is required that

———

;T;hmd Wwill wlso be no transeription fee,
a0 devise no equitable way of dividing
the ""':’:ﬂpﬁon costs unon;’tbo several
persons to w

different hom coples many be furnished st
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notice of an open meeting be issued. Wo
have assigned that function to the staff,
(o) We reject

§

Section 0.605(e)(4) Is discussed
above and, as noted, has been altered to
make It clear that notice of all meetings will
be given and that Information will be
deleted from the notice only If there is a
substantial and sensible reason for the
deletion pursuant to §552(c) of the Act.
Such deletions will probably be “most un-
usual”, as MAP suggests, but we think It
unwise to try to predict the frequency with
which matters warranting such deletions
will come before the Commission in the
future.

(o) If the reason for giving less shan 7
days notice of a meeting Is not self-
apparent, the reason will be stated.

(f) We reject the proposition that the
transcript of each closed meeting should be
reviewed regularly to determine whether it
can be made avallable to the public, The
proposition is Impracticable. As noted above,
consideration is belng given to keeping the
transcripts in perpetuity, After a relatively
short passage of time, the regular review of
transcripts would be consuming a sub-
stantial portion of the man hours avallable
to the Commission to conduct its business.
Many of the matters acted on by the Com=
mission In closed meetings should be of
little or no interest to the general public
and should rarely be made the subject of
requests for transcripts. A periodic review
of such transcripts would be a waste of time
and public funds. Transcripts may be placed
in the public file Just after the moeting is
held, but otherwise will be reviewed only
when requests for coples are recelved. Nor
can we undertake to fssue a public notice
every time a transcript of a closed meeting
is released.

15. Authority for the rules hereby
adopted and set out below is set out in
section 4(1) of the Communications Act
of 1034, as amended, 47 US.C. 154(1),
and in the Government in the Sunshine
Act, 5 U.S.C. 552b.

16. Accordingly, it is ordered, That
Part O of the rules and regulations is
amended by adding & new Subpart F, as
set out in the Appendix below. As pro-
vided in the Sunshine Act, the rules ap-
ply to Commission meetings held on or
after March 12, 1977, Because time has
not permitted preparation of the Rules
30 days in advance of their publication,
they are being published less than 30
days before the effective date,

(Secs. 4, 303, 48 Stat., as amended, 1006, 1982
(47 U.B.C. 154, 208).)

FEDERAL COMMUNICATIONS
CoMMISSION,”
VinceNT J. MULLINS,
Secretary.

Part 0 and 1 of Chapter I of Title 47
of the Code of Federal Regulations are
amended as follows:

T Commissioner Quellio absant,
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1. In § 0.457, a sentence is added at the
end of the portion preceding paragraph
(a), and the portion of paragraph (¢)
preceding subparagraph (1) is revised,
to read as follows:

§ 0.457 Records not routinely available
for public inspection.

* * * Requests to inspect or copy the
transeripts, recordings or minutes of
agency or advisory committee meetings
will be considered under § 0.603 rather
than under the provisions of this section,

(¢c) Materials that are specifically ex-
empted from disclosure by statute (other
than the Government in the Sunshine
Act, 5 US.C. 552b) : Provided, That such
statute (1) requires that the materials
be withheld from the public in such a
manner as to leave no discretion on the
issue, or (2) establishes particular cri-
teria for withholding or refers to partic-
ular types of materials to be withheld,
The Commission is authorized under the
following statutory’ provisions to with-
hold materials from public Inspection.

2. Subpart F of Part 0 Is added, to read
as {follows:
Subpart F—Meeting Procedures
Sec.
0.601
0.802
0.603

Definitions,

Open meetings.

Bases for closing a meeting to the
publie,

Procedures for announcing meetings,

Procedures for closing s meeting to
the publle.

Transcript, recording or minutes;
avallability to the public.
Avrnomrry: Seos. 4, 303, 48 Stat, as

amended, 1000, 1082; (47 U.S.C. 154, 303).

Subpart F—Meeting Procedures
§0.601 Definitions.

For purposes of this section—

(a) The term “agency” means (1) the
Commission, (2) a Board of Commis~
sioners (see §0.212), (3) the Telecom-
munications Committee (see §0.215),
(4) the Subscription Television Commit-
tee (see §0.218), and (5) any other
group of Commissioners hereinafter es-
tablished by the Commission on a con-
tinuing or ad hoc basis and authorized
to act on behalf of the Commission.

(b) The term “meeting” means the
deliberations among a quorum of the
Commission, a Board of Commissioners,
or & quorum of a committee of Commis-
sloners, where such deliberations deter-
mine or result in the joint conduct or
disposition of official agency business,
except that the term does not include
deliberations to decide whether a meet-
ing should be open or closed. (The term
includes conference telephone calls, but
does not include the separate considera-
tion of Commission business by Com-
missloners.) For purposes of this sub-
part, each item on the agenda of a meet-
ing is considered a meeting or a portion
of a meeting,

§ 0.602 Open meetings,

(a) All meetings shall be conducted in
accordance with the provisions of this
subpart.

0.606
0.606

0.607
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(b) Except as provided in §0.603,
every portion of every meeting shall be
open to public observation. Observation
does not include participation or disrup-
tive conduct by observers, and persons
engaging in such conduct will be re-
moved from the meeting,

£0.603 Bases for closing 4 mecting to
the publie.

Except where the agency finds that
the public interest requires otherwise,
an agency or advisory committee meet-
ing may be closed to the public, and In-
formation pertaining to such meetings
which would otherwise be disclosed to
the public under £ 0.605 may be with-
held, if the agency determines that an
open meeting or the disclosure of such
information is likely to—

(a) Disclose matters that (1) are spe-
cifically authorized under criteria estab-
lished by executive order to be kept se-
cret in the interest of national defense
or foreign policy, and (2) are in fact
properly classified pursuant to such ex-
ecutive order (see § 0.457(a) ) ;

(b) Relate solely to the internal per-
sonnel rules and practices of an agency
(see § 0.457(h));

(¢) Disclose matters specifically ex-
empted from disclosure, by statute
(other than the Freedom of Information
Act, 5 U.S.C. 552). Provided, That such
statute (1) requires that the matters be
withheld from the public in such a man-
ner as to leave no discretion on the is-
sue, or (2) establishes particular criteria
for withholding or refers to particular
types of matters to be withheld (see
§0.457(c));

(d) Disclose trade secrets and com-
mercial or financial information ob-
tained from a person and privileged or
confidential (see § 0.457(d)) ;

(e) Involve accusing any person of a
crime or formally censuring any person;

(f) Disclose information of a personal
nature where disclosure would consti-
tute a clearly unwarranted invasion of
personal privacy (see §0.457(1));

(g) Disclose investigatory records
compiled for law enforcement purposes,
or information which if written would
be contained in such records, but only
to the extent that the production of such
records or information would (1) inter-
fere with enforcement proceedings; (2)
deprive & person of a right to a fair trial
or an impartial adjudication, (3) consti-
tute an unwarranted invasion of personal
privacy, (4) disclose the identity of a con-
fidential source, and, In the case of a
record compiled by a criminal law en-
forcement authority in the course of a
criminal investigation, or by an agency
conducting a lawful national security in-
telligence investigation, confidential in-
formation furnished only by the con-
fidential source, (5) disclose investiga-
tive techniques and procedures, or (6)
endanger the life or physical safety of
law enforcement personnel;

(h) Disclose information contained In
or related to examination, operating, or
condition reports prepared by, on behalf
of, or for the use of an agency responsible
for the regulation or supervision of fi-
nancial institutions;
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(1) Disclose information the premature
disclosure of which would be likely to
significantly frustrate implementation of
a proposed agency action, except where
the agency has already disclosed to the
public the content or nature of the dis-
closed action, or where the agency is re-
quired by law to make such disclosure on
its own initiative prior to taking final
agency action on such proposal; or

(§) Specifically concern the agency's
issuance of a subponea, or the agency's
participation in a civil action or proceed-
ing, an action in a foreign court or in-
ternational tribunal, or an arbitration,
or the initiation, conduct, or disposition
by the agency of a particular case of for-
mal agency adjudication pursuant to the
procedures specified in 5 US.C. 554 or
otherwise involving a determination on
:; record after opportunity for hear-

§ 0,605 Procedures
mectings.

(a) Notice of all open and closed meet-
ings will be given. :

(b) The meeting notice will be sub-
mitted for publication in the Feorrayn
REGISTER on or before the date on which
the announcement is made. Coples will
be available in the Public Information
Office on the day the announcement is
made. Coples will also be attached to
“FCC Actions Alert"”, which is mailed to
certain individuals and groups who have
demonstrated an interest in representing
the public in Commission proceedings.

() (1) If the agency staff determines
that & meeting should be open to the pub-
lle, it will, at least one week prior to
the meeting, announce in writing the
time, place and subject matter of the
meeting, that it is to be open to the
public, and the name and phone number
of the Public Information Officer, who
has been designated to respond to re-
:m&sl.s for information about the meet-

ng.

(2) If the staff determines that a meet-
ing should be closed to the public, it will
refer the matter to the General Counsel,
who will certify that there is (or is not)
a legal basis for closing the meeting to
the public. Following action by the Gen-
eral Counsel, the matter may be referred
to the agency for a vote on the guestion
of closing the meeting (See § 0.606).

(d) (1) If the question of closing a
meefing is considered by the agency but
no vote is taken, the agency will, at least
one week prior to the meeting, announce
in writing the time, place and subject
matter of the meeting, that it is to be
open to the public, and the name and
phone number of the Public Information
Officer.

(2) If a vote Is taken, the agency will,
in the same announcement and within
one day after the vote, make public the
vote of each participating Commissioner,

(3) If the vote is to close the meeting,
the agency will also, in that announce-
ment, set out a full written explanation
of its action, including the applicable
provision(s) of § 0,603, and a list of per-
sons expected to attend the meeting, in-
cluding Commission personnel, together
with their affiliations. The Commission-
ers, their assistants, the General Coun-

for announcing
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sel, the Executive Director, the Puliic
Information Officer, and the Secretary
are expected to attend all Commission
meetings. The appropriate Bureau or
Office Chief and Division Chief are ox-
pected to attend meetings which relate
to their responsibilities (see Subpart A
of this part).

(4) If a meeting is closed, the agency
may omit from the announcement infor-
mation ususlly included, if and to the
extent that it finds that disclosure would
be llkely to have any of the consequences
listed In § 0.603.

(e) If the prompt and orderly conduct
of agency business requires that a meet-
ing be held less than one week after the
announcement of the meeting, or before
that announcement, the agency will issue
the announcement at the earliest prac-
ticable time. In addition to other infor-
mation, the announcement will contain
the vote of each member of the agency
who participated in the decision to give
less than seven days notice and will spec-
ify the nature of the emergency situa-
tion if It Is not clear from the subject
matter.

(f) If, after announcement of a meet-
ing, the time or place of the meeting is
changed or the meeting is cancelled, the
agency will announce the change at the
earliest practible time.

(g) If the subject matter or the deter-
mination to open or close & meeting s
changed, the agency will publicly an-
nounce the change and the vote of each
member at the earliest practicable time,
The announcement will contain a finding
that agency business requires the change
and that no earlier announcement of the
change was possible,

§ 0,606 Proecedures for closing o mecting
to the publie.

(a) For every meeting closed under
§ 0.603, the General Counsel will certify
that there is a legal basis for closing the
meeting to the public and will state each
relevant provision of § 0.603. The staff of
the agency will refer the matter to the
General Counsel for certification before
it is referred to the agency for a vote on
cloging the meeting. Certifications will
be retained in a public file in the Minute
and Rules Branch, Office of the Secre-
tary,

(b) The agency will vote on the ques-
tion of closing & meeting—

(1) If 2 member of the agency requests
that a vote be taken;

(2) If the staff recommends that &
meeting be closed and one member of
the agency requests that a vote be taken:
or

(3) If a person whose Interests may be
directly affected by a meeting requesis
the agency to cloge the meeting for any
of the reasons listed in §0.603 (e}, (T
or (g), or if any person requests that &
closed meeting be opened, and a member
of the agency requests that a vote b
taken. (Such requests may be filed with
the Secretary at any time prior to the
meeting and should briefly state the rea-
son(s) for opening or closing the meet~
ing. To assure that they reach the Com-
mission for consideration prior fo the
meeting, they should be submitted at (he
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eartlest practicable time and should be
calied specifically to the attention of the
Secretary—in person or by telephone. It
will be helpful if coples of the request are
furnished to the members of the agency
and the General Counsel. The filing of a
request shall not stay the holding of a
meeting.)

(¢c) A meeting will be closed to the
ptiblic pursuant to § 0.603 only by vote
of a majority of the entire membership
of the agency. The vote of each par-
ticipating Commissioner will be re-
corded. No Commissioner may vote by
Proxy.

(d) A separate vote will be taken be-
fore any meeting Is closed to the public
and before any information is with-
held from the meeting notice. However,
& single vote may be taken with respect
to n series of meetings proposed to be
closed to the public, and with respect
W information concerning such series of
meetings (a vote on each question, if
both are presented), if each meeting in-
volves the same particular matters and
s scheduled to be held no later than
30 days after the first meeting In the
series,

(e) Less than seven days notice may
be given only by majority vote of the
entire membership of the agency.

(1) The subject matter or the deter-
mination to open or close a meeting will
be changed only If a majority of the
entire membership of the agency deter-
mines by recorded vota that agency busi-
ness so requires and that no earlier an-
nouncement of the change was possible,

§0.607 Transeript, recording or min-
utes; nvnilublrity to the public.

‘n) The agency will maintain a com-
plete transcript or electronic recording
adequale to record fully the proceedings
of each meeting closed to the public,
except that in 8 meeting closed pursuant
to paragraph (h) or (§) of §0.603; the
igency may maintain minutes in lieu
of a transcript or recording. Such min-
utes shall fully and clearly deseribe all
matiers discussed and shall provide a
full and accurate summary of any ac-
tons taken, and the reasons therefor,
including o description of each of the
views expressed on any {tem and the
record of any roll call vote. All docu-
ments considered in connection with any
item will be identified in the minutes.

(b) A publie file of transcripts (or
minutes) of closed meetings will be
maintained in the Minute and Rules
Branch, Office of the Secretary. The
transeript of a meeting will be placed In
that file if, after the meeting, the re-
Sponsible Bureau or Office Chief deter-
fines, in light of the discussion, that the
meeting could have been open to the
Public or that the reason for withhold-
ing information concerning the matters
discussed no longer pertains. Transcripts
Placed (n the public file are avallable for
inspection under § 0.460. Other tran-
Scripts, and separable portions thereof
which do not contain information prop-
mewit\hheld! under §0.603, may be

availab
50481 ea for inspection under

transcript, or portion
thereof, is made available for inspection

FEDERAL

RULES AND REGULATIONS

under §0.461, it will be placed in the
public file, Coples of transcripts may be
obtained from the duplicating contrac-
tor pursuant to § 0.465(a). There will
be no search or transcription fee. Re-
quests for inspection or copies of tran-
seripts shall specify the date of the meet-
ing, the name of the agenda and the
agenda item number; this information
will appear in the notice of the meeting.
Pursuant to § 0.465(¢) (3), the Commis-
slon will make copies of the transeript
avallable directly, free of charge, if it
serves the financial or regulatory inter-
ests of the United States.

(e) The Commission will maintain a
copy of the transcript or minutes for a
period of at least two years after the
meeting, or until at least one year after
conclusion of the proceeding to which
;:xe meeting relates, whichever occurs

ter,

(d) The Commissioner presiding at
the meeting will prepare a statement
setting out the time and place of the
meeting, the names of persons other
than Commission personnel who were
present at the meeting, and the names
of Commission personnel! who partici-
pated in the discussion. These state-
ments will be retained in a public file
in the Minute and Rules Branch, Office
of the Seeretary,

3. Section 1.1223 is revised to read as
Tollows:

§ 11223 Presentations prohibited in re-
stricted application proceedings prior
to their designation for hearing.

As provided in § 1.1203(b), certain ap-
plication proceedings are “restricted”
following the submission of a petition to
deny or public notice of the filing of &
mutually exclusive application. Except as
provided in § 1.1227, no interested person
shall, directly or indirectly, make or at-
tempt to make any oral or written ex
parte presentation to decision-making
Commission personnel concerning such a
proceeding. Nor, in the absence of public
notice, shall such an ex parte presenta-
tion be made, directly or indirectly, by an
interested person having actual knowl-
edge that a mutually exclusive applica-
tion has been filed. No interested person
outside the Commission who knows that
a proceeding will be designated for hear-
ing shall make any ex parte presentation
concerning that proceeding.

4. Section 1.1225¢b) is revised to read
as follows:

§ 1.1225 Solicitation of ex parte pres-
entations,

(b) Except as provided in §1.1227,
declsion-making personnel shall not
make or cause to be made, solicit or en-
courage ex parte presentations from any
person, and shall not entertain ex parte
presentations which are made to them.

5. Section 1,1251(a) is revised to read
as follows:

§ 1.1251 Sanctions.

(a) Parties. (1) Upon notice and hear-
ing, any party to a restricted proceeding
who directly or indirectly makes any un-
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authorized ex parte presentation, who
encourages or solicits others to make any
such presentation, or who fails to advise
the Executive Director of the facts and
circumstances concerning an unan-
thorized ex parte presentation (see
£ 1.1245), may be disqualified from fur-
ther participation in that proceeding.
Such alternative or additional sanctions
as may be appropriate may be imposed.

(2) To the extent consistent with the
Interests of justice and the public, a party
who has made an ex parte presentation
may be required to show cause why his
claim or interest in the proceeding should
not be dismissed, denled, disregarded or
otherwise adversely affected.

[FR Doc.77-6703 Filed 3-4-77;8:45 am|

Title 49—Transportation

CHAPTER V—NATIONAL HIGHWAY
TRAFFIC SAFETY ADMINISTRATION

[Docket No, T4-25; Notice 04]
PART 571—FEDERAL MOTOR VEHICLE
' SAFETY STANDARDS

Metric Series and 60-psi Passenger Car
Tires

AGENCY: National Highway Traffic
Safety Administration,

" ACTION: Final rule.

SUMMARY: This amendment of safety
Standard No. 109, New Pneumatic Tires,
permits the manufacture of both & new
series of tires having load ratings and
inflation pressures expressed in metric
units and s newly designed tire having
a maximum inflation pressure of 60 psi.
The change for metric-unit tires ac-
commodates a world-wide standardi-
zation process, and the change for 60-
psi tires accommodates tires designed as
substitutes for conventional spare tires,
in order to reduce the overall weight of,
and Increase storage space in, passenger
cars,

EFFECTIVE DATE: March 7, 1877.

FOR FURTHER INFORMATION CON-
TACT:

Arturo Casanova, Office of Crash
Avoidance, Motor Vehicle Programs,
National Highway Traflic Safety Ad-
ministration, Washington, D.C. 20590.
(202-428-1715) .

SUPPLEMENTARY INFORMATION:
On September 30, 1076, the NHTSA pub-
lished a proposed rule (41 FR 43192) to
amend the requirements of Standard No.
109 (49 CFR 571.109) as indicated in the
summary statement. All comments re-
celved supported the amendments, ex-
cept that Dunlop Corporation suggested
that adoption of metric-series tires be
delayed while other approaches to the
world-wide standardization of tire sizes
and nomenclature are studied. Because
the agency's ability to further modify
the standard in response to future stand-
ardization efforts is not hindered by final
action on metric-series tires, the pro-
posed changes are adopted, for the rea~
sons set forth below.
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TIRE PERFORMANCE REQUIREMENTS

Goodyear Tire and Rubber Company
and the Rubber Manufacturers Associa-
tion (RMA) petitioned for the adoption
of new requirements and test specifica-
tions necessary to permit the production
of a metric-series family of tires that
differ in specification and construction
from existing tire types. The metric-
series tires have load ratings expressed
in kilograms (in place of pounds) and
inflation pressures expressed in kilo-
pascals (kPa) (in place of pounds per
square inch (psi)).

Firestone Tire and Rubber Company
petitioned for the adoption of new re-
quirements and test specifications nec-
essary to permit the production of a
“temporary use” spare tire that differs
substantially in specification and con-
struction from conventional tires. This
tire type has & higher inflation pressure
(60 psi), different dimensions, and a
shorter treadwear life than conventional
tires. In some cases its diameter may
differ from that of the conventional
tires it is designed to replace.

The NHTSA concluded that the new
tire types should be accommodated by ap-
propriate revisions of the requirements
and test specifications, as long as they
can meet the same safety performance
levels of the standard as conventional
tires do. Data supplied by Pirestone in-
dictate that no significant degradation
of vehicle handling occurs when the 60-
psi tire is used on a vehicle in conjunc-
tion with three conventional tires, de-
spite the substantial difference in its
construction and other characteristics.

Endurance and high-speed perform-
ance. The standard set forth endurance
and high-speed performance require-
ments that are conducted by pressing
the tire against a test wheel at various
levels of force. The appropriate force
levels are taken from tables of in-
formation contained in the standard
that list each passenger car tire size
presently produced for use in the United
States. In anticipation of deletion of
these tire tables, the agency proposed
that the appropriate force levels for the
new tire types be stated as percentages
of the maximum load rating of the tire,”
corresponding to the values set out in the
standard’s existing tables, but without
the need to add additional tables to the
standard.

Vehicle manufacturers, the RMA, and
Goodyear requested that, in the case of
metric-series tires, the new force levels
be adopted using tire tables instead of
the percentage method. Detatled review
of the proposal demonstrates that use
of a flat percentage would have an un-
intended result. Specifically, the tire
selection standard for passenger cars
(Standard No. 110, Tire Selection and
Rims (49 CFR 571.110)) requires that
the normal load-carrying abllity as-
signed to a tire be no more than that
used for the test loading in the Stand-
ard No. 109 high-speed performance
test. Thus, the practical result of re-
placing specifically assigned test loads
in Standard No. 109 with percentages
would be an unintentional reduction of
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the tire’s assignable load-carrying capa~
bilities in some cases., Goodyear and the
RMA provided tire tables for the met-
ric-gseries tires that specify values that
are approximately the same as the per-
centage values proposed.

Having reviewed these comments and
the tables provided by the tire Industry,
the NHTSA finds that test values derived
from the tables are, for safety purposes,
virtually the same as the percentage
values proposed and therefore fall within
the ambit of the proposal. Accordingly,
the agency has decided to incorporate
additional tables in the standard as the
basis for amendments of the high speed
and endurance requirements for metric-
series tires, Percentage values are re-
quired for the 60-psi tires because their
tire tables do not list the appropriate
values,

The general issue of deletion of tire
tables from Standard No. 109 will be ad-
dressed comprehensively in future rule-
making.

With regard to the new tire tables,
Goodyear and the RMA noted that addi-
tional metric-series tire sizes have been
developed since the submission of their
petitions. Firestone noted that additional
60-psi type tires have also been added to
those proposed. These commenters asked
that the additional tire listings be added
to the standard. Although not proposed,
the agency believes that the new listings
can be added to the standard In the same
manner that routine tire table changes
are regularly made by the agency in ac-
cordance with published procedures (33
FR 14964, October 5, 1968) (39 FR 28980,
August 31, 1974). These guidelines
specily procedures by which routine ad-
ditions are made without notice, unless
any objection is subsequently received.

Testing of a conventional tire on & test
wheel is conducted at the “design” load
level (with overloading in the case of en-
durance testing up to the maximum load
rating of the tire) and corresponding
inflation pressure. Because the 60-psi
tires does not have a “design” load level
but only a single load level at its maxi-
mum inflation pressure of 60 psi, the
agency used this single load level as if it
constituted the design load level. The
RMA demonstrated that the single load
level of these tires is more accurately
characterized as its maximum load level,
and that a lower load level would con-
stitute the tire's design load, Because the
60-psi tire is intended only for occastonal
use as a spare tire, it is not assigned the
lower “design” load ratings that are pro-
vided in the case of conventional tires to
improve vehicle ride.

The NHTSA accepts this view of the
60-psi tire's design load rating and makes
appropriate adjustments in the tables
that appear in 85.4.2.3 and 85.5,1. In the
case of inflation pressures, 52- and 58-
pound values are utilized in Table III,
consistent with comparable values for
conventional tires,

Strength requirements, The agency
proposed breaking energy requirements
for the new tire types that are compara-
ble to those for existing tires. The only
comment on these propsed amendments

were RMA suggestions for modificatioy
of terminology and the statement of
breaking energy values in Table ITI. The
test values are made final a8 proposed

The RMA believed that reference g
tires with a certain “designated” section
width would be clarified by reference to
“specified” section width instead, The
agency disagrees, and notes that the
word “designated” conveys the intended
meaning that section width characteris-
tics are controlled by the manufacturer
and not “specified” by this or any other
Federal regulation.

In its comments on this and other
aspects of the proposal the RMA sug-
gested that the listing of English-system
equivalents following metric-system
values (and vice versa) would improve
the clarity and Informational value of
Standard No. 109. General Motors Cor-
poration (GM) also encouraged the list-
ing of measurement equivalents in safety
standards.

The agency believes it made clear in
its proposal the reason why the publica-
tion of equivalent values in a motor ve-
hicle safety standard is totally inap-
propriate. Motor vehicle safety stand-
ards are not informational or advisory
documents but rather are minimum
standards which must be complied with
on pain of civil penalty. For this reason
they must be stated objectively, without
confusion, Because the equivalence of
the metric and English systems is not
exact, using significant figures, the list-
ing of appropriate English-system equiv-
alents in the standard would produce
some confusion concerning what are
the real test conditions or performance
levels required. For example, several
NHTSA requirements specify a 30-mph
barrier crash as a procedure underlying
certain minimum crashworthiness ca-
pabilities. If the metric equivalent (49
km/h) were listed next to this 30-mph
value, it would convey the impression
that the manufacturer (and the agency)
has the choice whether to test at 30
mph or at 30.4 mph. Thus, the statement
of an “equivalent value” that is not in
fact equivalent only confuses in a regu-
latory environment where objectivily &
important and is required by statute
(156 U.S.C. §£1392(a)). For this reason,
the RMA suggestion to add English-sys-
tem and metric equivalents to Table II
and the GM suggestion to add “dual di-
mensioning” throughout the standard
are not adopted.

Physical dimensions. The NHTSA pro-
posed a “growth allowance” for the new
tire types that is comparabie to the re-
quirement for existing tires, with the ad-
dition of a 0.4-inch minimum for teci-
nical reasons in the case of both the
metric-series tires and the 60-psi ure
Goodyear and the RMA requested that
the 04-inch allowance be restated as
a 10-millimeter allowance, in view of i
association with metric-series e
These requests are denfed, because Lhe
0.4-inch allowance is also associated with
the 60-psi tire which does not ha’¢
metric values, As & general matter, the
agency intends to make a systematic
change to metric measurements in il
standards, rather than making isolated
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and arbitrary changes which consist of
simple substitutions of near eguivalents
without regard to the basic units of the
metric system.

Tubeless tire resistance to bead un-
seating. The NHTSA proposed that the
force levels which must be sustained by
conyventional tubeless tires without bead
unseating should be modified appropri-
ately for the 60-psi tire because of its un-
characteristic section width. No abjec-
tion was made to the proposed perform-
ance values and they are made final
without change. The RMA noted that
its earlier recommendations for test fix-
ture modification should be supple-
mented in two minor respects based on
further testing of the new tire type. One
dimension of the test fixture should
have been three-tenths-of-an-inch
longer than proposed, and the cross
section of the bead unseating block
should have been narrower to avoid con-
tact with the rim on which the tested
tire is mounted. The agency considers
these minor modifications from the pro-
posed values to fall within the scope of
the proposal and adopts the changes in
the final rule.

TInE LASELING

The NHTSA proposed that the metric-
unit inflation pressure and load rating
on metric-series tires be supplemented
by English-system equivalents on the
tire sidewall. Unlike the confusing listing
of near-equivalent values in 8 perform-
ance standard, the use of equivalent
markings on the tire sidewall can be of
substantial benefit to the user without
introducing confusion. No commenter
objected to the proposed supplementary
markings, and they are made final as
proposed, General Motors suggested that
“rounding” conventions be established
o further assist the consumer. The
agency does not wish to restrict the tire
manufacturer’s latitude in this area,
and declines to adopt this suggestion in
the absence of a demonstrable safety
problem,

i The agency proposed that the legend

Inflate to 60 psi” appear on the sidewall
of the new 60-psi tire to make clear its
distinctive infiation requirement. The
RMA suggested that the proposed limits
on lecation of the legend should be some-
what relaxed in view of the comparative-
Iy small size of the 60-psi sidewall. The
égency agrees that some relaxation of
the requirement is justified. As made
final, location of the legend is limited to

the area betweeh the tire shoulder and
the bead of the tire. 4

OrHER CONSIDERATIONS

The agency specifically addressed the
Possibility that consumers would have
dificulty with the unconventional char-
fcteristics of the 60-psi tire, and that
Some safety problems could result from
the confusion. The only problem raised
by the agency that was responded to by
‘ommenters was the issue of storage of
@ Iarge conventional tire after replace-
ment by the smaller 60-psi tire. assum-
ing that the car's trunk was full, Com-
menters minimized the extent of the
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problem, and Firestone noted that a
majority of tires fail when the vehicle
has been parked for a significant period
of time, not on the highway.

In consideration of the foregoing,
Standard No, 109 (49 CFR 571.109) is
amended as follows:

1. Section 842.1(h) is amended to
read:

$4.2.1 General.

(b) Its maximum permissible inflation
pressure shall be either 32, 36, 40, or 60
psi, or 240 or 280 kPa.

2.84.2.2.2(n) is amended to read:
$4.2.2,2 Physical Dimensions.

(a) Its actual section width and over-
all width shall not exceed the section
width specified In Table I for its size
designation and type by more than:

(1) (For tires with & maximum per-
missible inflation pressure of 32, 36, or
40 psi) 7 percent, or

(2) (For tires with a maximum per-
missible inflation pressure of 60 psi or
240 or 280 kPa) 7 percent or .4 inches.
whichever is larger; and

3. 84.2.2.3 is amended to read:

S4.2.2.3 Tubeless tire resistance 1o bead
unseating.,

54.2.23.1 When a tubeless tire that
has & maximum inflation pressure other
than 60 psi Is tested in accordance with
S5.2, the applied force required to unseat
the tire bead at the point of contact
shall be not less than:

(a) 1,500 pounds for tires with a des-
Ignated section width of less than six
(6) inches;

(b) 2,000 pounds for tires with a des-
ignated section width of six (6) inches
or more, but less than eight (8) inches:

(¢) 2,500 pounds for tires with a des-
ignated section width of eight (8) inches
or more, using the section width specified
in Table I for the applicable tire size
designation and type.

§4.2:23.2 When a tire that has a max-
imum inflation pressure of 60 psi is tested
in accordance with S5.2, the applied force
required to unseat the tire bead at the
point of contact shall be not less than:

(a) 1,500 pounds for tires with a maxi-
mum load rating of less than 880 pounds;

(b) 2,000 pounds for tires with a maxi-
mum load rating of 880 pounds or more
but less than 1400 pounds;

(¢) 2,500 pounds for tires with a maxi-
mum load rating of 1400 pounds or more,
using the maximum load ratings speci-
fled In Table I for the applicable tire
size designation and type.

4. The word “designed” in the third
sentence of S4.3 is corrected to read
“designated” and new paragraphs S4.3.4
and 54.3.5 are added after §4.3.3 to read:

8434 If the maximum inflation pres-
sure of a tire is 240 or 280 kPa, then:

, @) Each marking of that inflation
pressure pursuant to S4.3(b) shall be
followed in parenthesis by the equivalent

SOV IVIOPL ok <oonsnomnnasesscamnnn 83 "7
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inflation pressure in psi, rounded to the
nearest whole number: and

(b) Each marking of the tire's maxi-
mum load rating pursuant to S4.3(c) in
kilograms shall be followed {n parenthe-
sis by the equivalent load rating in
pounds, rounded to the nearest whole
number.

5435 If the maximum inflation pres-
sure of a tire is 60 psi, the tire shall have
permanently molded into or onto both
sidewalls, in letters and numerals not
less than ¥ inch high, the words “Inflate
to 60 psi”. On both sidewalls, the words
shall be positioned in an area between
the tire shoulder and the. bead of the
tire. However, in no case shall the words
be positioned on the tire so that they
are obstructed by the flange of any rim
designated for use with that tire in this
standard or in Standard No. 110§ 571.-
110 of this part).

5. The table in Figure 1 is revised to
read:

Dimpmsion “A" for tires with
macimum {nflation pressuro

00 1b/in?

Wheel sizo

Other than
60 1b/1n?

6. Section 85.2.1.3 is amended by the
addition of a new sentence at the end
of the text to read:

“However, in testing a tire that has
an inflation pressure of 60 psi, use the
bead unseating block described in Figure
2A in place of the bead unseating block
described in Pigure 2.

7. A new Flgure 2A (as set forth at the
end of this notice) is added to the stand-
ard adjacent to existing Plgure 2.

8. The table of loads in S5.4.2.4 is re-
located immediately following S5.4.2.3

and is amended to read:
85423
- - - - »
Loads for—
Maximum permissible
Inflation preassure d4hr Ohe Hhr
Loods from table ¥
(listed In spocified
Ib/ia? or kPs column)
L NG B e e | o4 2
3L e AN SRR SRR = 32 n
40 Ib/int a2 0
DD RIS con st cous i s 6 180 20 240
) VYA GRS 220 200 50

Load a5 specified
tage of
maximum Joad rating
marked on tire
sldewnll

100

9. The term “Table I” in 85421 is
replaced by the phrase “the table In
854.23",

10. Section §5.5.1 is amended to read:

85.5.1 After preparing the tire in ac~
cordance with 85.4.1, mount the tire and
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wheel assembly in accordance with
85.4.2.1, and press it against the test
wheel with the load indicated in the
following table:

A—Naximum permissible

infiation pressure: B—Load
32 10/IN 3. cccccrnnna 324 1b/in® col,
36 Ib/in® .. 128 1b/in* col.
40 Ib/ind 332 1b/in*® col.
DI K R o e i s 1180 kPa col.
280 KPa. oo e oecaan 1220 xPa col.
60 1b/IN2. e - %85,

* Load from table I.
* Load as gpecified percentage of maximum
load rating marked on tire sidewall.

11, In Appendix A, new tables II-D
and II-E are added, and tables II-A,
II-B, and II-C are amended by the addi-
tlox:’ of two columns at the right end, to
read:

Tanre I1—Minimum breaking energy
values (inch-pounds)
TADLE II-A-—FOR BIAS FLY TIRES WITH DESIG-

NATED SECTION WIDTH OF 6 IN AND ADOVE

Maximum permissible Inflation

Cord material
A 240 kPa 20 kPa
RA{OI’I ............. * e LA InID. .. 3,300 in-1b,
Nylon or polyester, * * * 2000 in-bl. .. 5200 in-1b,

TABLE 11-D—FOR HIAS PLY TIRES WITH DESIG-
NATED SECTION WIDTH BELOW 6 IN

Maximum permissible inflation

Card material
Sie S 240 xPa 250 kPa
Rurnn.......-..... ¢ 1000 indb.. . 2500 indb,
Nylon or polyester. * * * 1,060 in-1b... 3,900 inb.

TAnLE 11-C—F0& RADJIAL PLY TIRES

Maximum permissible jnflation

Dysignated pressure
soction width
209 MO0k Pa 280 kP
Bolow 10 mm. ... *ee 1050 Indb. .. 3,900 Indb,

2,000 iDL . 5,200 In-1b,

TANLE II-D—FOR TIRES WITH 60 1B/IN®
MAXIMUM PERMISSIBLE INFLATION. PRES-
SURE AND MAXIMUM LOAD RATING OF 580
LB AND ASOVE

160 man or above... * * ¢

Caord material Inekpounds
Ra{:: ...................................... 1, 650
NYION OF POIYESIET . - oo ennisninnnsacsainsnn 2,000
TAHLE 1I-E—FOR TIHES WITM 00 La/ix”®

MAXIMUM PERMISSIBLE INFLATION PRES-
BURE AND MAXIMUM LOAD RATING BELOW
S50 LD

Cord material: Inch-pounds
R«EY‘?D ...................................... 1, 000
Nylon or polyesier. .. .ccccvevirsrensrnrsnssen 1,550
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12. In Appendix A, Table III would be amended to read:
Tanre J1—Test inflation pressures

Mavimum permissitle Inflation pressure  321b/in? - 301b/in?  40T0/nd GIb/in?  MOKPa  ZS0kPa
Pressure 10 be used In tests for physical
dimensions,  bead unseallng, tire
anmh, ;'nd tire cndumn?' P pe 2 kA 82 150 b
ressure 1o be used in test for high-speed
PEOIOMITIANER . « « w v evvnnmarnsecssnsnssnnn 30 ) & 58 220 20

13. In Appendix A, Table I is amended
by the addition of new tables I-GG (for
“P/80" ISO type tires), I-HH (for “P/75"
1SO type tires), I-JJ (for "P/70" ISO

TANLE 1.0C Tire tood retl

type tires), I-KK( for “P/60" 1SO type
tires), and Y-LL (for “T Series" 60-psi
type tires), incorporating the following
new tire size designations and corre-
sponding values:

Section®

Test Rim Minious

Tire Slee 1 Maximum tire Joads (kilograss) st varicee Width Sise Pactor widtn
Designation eold {nflstion Fuurn () (inches) (=) (o)
PISS/MRA2 29¢ 33 M0 360 350 35 NS A M %0 6% 157
P155/80013 310 335 355 30 A0 A0 A5 43S a0 LIS m 157
PILS AN S 20 395 A0 M5 M5 &85 s05 . s1S 4.9 746 163
PLI5/80R1Y 380 AIQ A0 A8S A0 515 535 560 W 3.0 72 a7
J195/5081) 815 450 NS0 510 SA0 35S 590 615 oM 5.00 796 184
PILS /00816 360 0 A0 MRS K70 4%0 510 538 ass 4% 2 145
PI7S/00816 L0 A3 MO A0 515 3A0 565 390 10 3.00 99 142
PIBS /60814 M0 475 530 SA0 545 595 620 &S N0 5.00 522 15
PIOS/00R106 M0 530 355 390 6 630 e 0 31X 5.9 L 19
P5/MR0S 570 615 655 695 JX5 20 BOS BYS BN 6.00 L) 36

3o The Jetters *O" for dlagonal and “B™ for blas-belted may be used in ploce of the "RA"

2. Actual section width and overall width shall not exceed the specified section widih by sore than the

smcunt specilfied in 54.2.2.2.

TANIE 100 Tive load ratd

tost vive, winious slve factors, and section widihe fer “P/75™ 190 tyje t1703

Test Ris  Minlws Seet ion?

Videh Sise Pactor Width

Tire Dise Maxisus tire lceds (kilogrees) st varicus

Designation wold {nflstion pressures (APs) Cinchan) () (=)
Pes/1%R13 30 WO W0 WS M5 AX 3 WIS W &% m 1
PI9S/7%13 430 A60 A3 373 550 360 605 6 633 5.5 .9) 19¢
PIES/ 7N N0 A4S &35 505 S S60 a5 605 6 5.00 noa 18
PI95/7%818 N0 WIS S20 550 S80 €10 65 665 6N 5.5 as 1%
PR5/75MIN M0 S0 565 0 635 5 695 AN 7% 5,50 852 3

1. The letters 'O for diagonal and “I* for blas-belted may be ubed in place of the ="

2. Actosl section width and oversll wilth shall not exceed the specilisd section width by sore than the

ssount speciflied In 50.2.3.2.
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TAULE T3 Tire load rotinge, test rias, sinisuw slve factors, and sectlon widths Cor “P/70" 130 type tires

Test Ris Minisus Seetion?

Tire Sise Maxioum tire loads (kllograss) at various Width  Jlze Pactor Width

Deslgnation cold inflatlon peesncres (kPa) (Ihchas) (am) (=)
r195/70013 IS0 L10 K0 B85 AB0 515 S35 560 S80 5.5 756 196
P05/70013 15 AAS  MB0 505 535 540 S35 610 635 5.5 86 203
PN5/T0m8 K33 K70 3503 S35 565 3550 615 640 665 5.50 812 203
P215/70m00 A5 3510 SWS 580 410 680 670 695 70 6.00 658 216
P25/70015 535 350 620 655 6% 725 758 Y0 0 6.0 904 2

1. The letters *D° for dlagonal and "B~ for blas-belted say be used i{n place of the "»™

2. Actual section width and overall width stall mot exceed tha specified mection wideh by more than the
ssount epecified in 54,.2.2.2.
TABLE I-KK Tire losd ratioge, test viss, sinlsus sive factors, and section widths for "P/60" IS0 type tires

Test Rin Mialoem Sectlon?
Yire Siee 1 Maxious tics loads (kilograse) at verious wideh Size Factor  Width
Designation cold inflarion pressures (kPa) (inches) (mm) (=)

10 160 160 180 200 20 20 W0 280

P25 /60015 375 820 680 Y03 TR0 775 BIO  mAS WIS 7.00 925 255

1, The latters "™ for diagomal acd "I* for blas-belted msy be used in place of the "A"

20 Actual mection width and ovarall width shall pot exceed the specified section width by sore than the
ssount specifled In $4,2.2.2,

TABLE 1-LL Tire load ratings, test rims, minimum size factors, and section
widthe for T Series" &0 lb/m2 tires.

Maxious tire load

(pounds) at 60-psi Test rim Miniouwm Section2
Tire Size eold inflation width aize factor Width
Designation pressure (inches) (inches) (inchen)
T105/70R14 1070 4,0 24.02 L.57
T105/70R15 1135 4,0 25.00 4.57
T105/70R16 1190 4,0 25,98 .57
T115/70R14 1235 4.0 24,84 4.84
T115/70R15 . 1310 L,0 25.83 4,84
T115/70R16 1380 4,0 26,81 4,84
T125/70R14 1420 4.0 25,71 5.16
T125/70215 1500 4.0 26,69 5.16
T125/70R16 . 1575 4.0 27,68 5.16
T135/70R14 1610 4.0 26,54 5.43
T135/70R15 1685 4.0 27.52 5.43
T135/70R16 1775 4.0 28.50 5.43

1. The letters '"D" for diagonal and "B" for bias-belted may be used in place
of the "R"

2. Actual section width and overall width shall not exceed the specified section
width by more than the amount specified in 54.2.2.2.

Effective date finding: Because the (Sec. 103, 112, 114, 119, 201, 202, Pub. L.
amendments relieve a restriction and do  89-563, 80 Stat, 718 (15 U.S.C. 1392, 1401, 1403,
not create additional requirements for 1407, 1421, 1422); delegations of authority at
any person, and because of vehicle manu- ‘42 CFR 1.50 and 49 CFR 50138.)
facturers' need to settle on allowable tire Issued on March 1, 1977,
designs as soon as possible, an immediate
effective date is found to be in the public Joun W, Sxow,
interest, Administrator.
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Material: Cast Aluminum 355
T-6 Condition
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Figure 2A

Diagram of Bead Unseating Block (60-psi tire) - Dimensions in Inches
|FR Doc.77-6530 Filed 3-1-77;2:41 pm]

Title 50—Wildlife and Fisheries

CHAPTER II—NATIONAL MARINE FISH-
ERIES SERVICE, NATIONAL OCEANIC
AND ATMOSPHERIC ADMINISTRATION,
DEPARTMENT OF COMMERCE

PART 216—REGULATIONS GOVERNING
THE TAKING AND IMPORTING OF
MARINE MAMMALS

Taking of Marine Mammals Incidental to
Commercial Fishing Operations

Correction

In FR Doc. 77-5980 appearing in the
issue of Tuesday, March 1, 1977 on page

12010, the following corrections should
be made:

1. On page 12010 in the first column,
paragraphs 7" and “8" should read:

7. Section 216.24(d) (2)(Q) (iv) (E) (D)
hes been renumbered as § 216.24(d) (2)
U (E).

8. Section 216.24(d) (2) (iv) (E) (ii) has
been renumbered as § 216.24(d) (2) (dv)
(F) and its language amended to clarify
placement of bunchlines.

2. On page 12011 in the 2nd column,
paragraph “(A) (1), the tenth line shouild
read,"* * * of 10 fathoms in length
foreachstrip * * *7,
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Title 10—Energy

CHAPTER |—NUCLEAR REGULATORY
. COMMISSION

PART 9—PUBLIC RECORDS

Rules Governing Public Attendance at
Meetings of the Nuclear Regulatory
Commission

The Nuclear Regulatory Commission
published a rotice in the FroeraL REc-
isTen on December 23, 1976 (41 FR
§5820), announcing proposed amend-
ments to Part 9 of its Rules of Practice
to implement the open meeting require-
ments of the Government in the Sun-
shine Act of 1976, § U.S.C. 552b, Pub. L.
No. 04-4090 (the "Act"). Interested per-
sons were requested to submit comments
by February 1, 1977. Two written com-
ments have been received, from Chair-
man Richardson Pryor of the House Subs
committeg on Government Information
and Indiviflual Rights of the Govern-
ment Operations Committee and from
the Freedom of Information Clearing-
house. These comments have béen con-
sidered, as have been suggestions re-
celved from other agencies and the Ad-
ministrative Conference of the United
States. The Commission has consulted
with the Office of the Chairman of the
Administrative Conference, as required
by 5 US.C. 552b(g) of the Act. By this
notice, final regulations are adopted.

These regulations make no malor
changes In the proposed rules, and the
Statement of Considerations accompany-
ing the proposed rules thus remains ap-
licable. Minor changes have been made
the result of further analysis of the
Act and of the Commission's experi-
ence during the past several months em-
ploying criteria similar to those in the
Act to determine whether to open meet-
ings to public attendance. 41 F.R. 55880.
In several cases the proposed regulations
have been altered to provide more direct
Euldance on the Act's application to
specific items of Commission business.

The two commenters each questioned
whether the definition of “Commission”
In proposed § 9.1014a) Jeft open the pos-
sibility that the Commission could cir-
cumvent the Act by delegating the power
10 act to assistants or emplovees and
instructing them how to vote. The Com-
mission acts only through the votes of a
(uorum of members present and may
not use proxies for any vote. Its power
'0 delegate certain authority (for ex-
amrie. to adopt minor amendments to
15 rules) to its Executive Director for
Orerations or other officials is not af-
‘ected by the Act, It has delerated, pur-
‘uant to statute, certain authority for
the conduct ang review of adindicatory
broceedines to its Atomic Safety and
Licensing Board and Apoeal Board. The
legislative historv. of the Act plainly
ibrorts the exclusion of these Boards
_f‘h""‘? meetings would in any event be
tioted) from the definition of bodies sub-
I€ct to the Act,

_Emh commenters also questioned the
Froposed exclusion of “social or cere-
monial" gatherings from the definition

of meeting in proposed § 9.101(e). While

FEDERAL
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the Commission acknowledges that
agency decisions or covered discussions
could occur at a “social” gathering, it
is aware of the requirements of the Act
and fully intends to observe the required
discipline. The purpose of the exclusion
is to prevent gatherings from being
labeled meetings and made subject to the
detailed procedural requirements of the
Act solely because a quorum of Com-
missloners will be present. Section 9.102
of the rules adopted herein deals with
the problem by making observance of
these procedures mandatory whenever a
quorum does conduct discussions that
determine or result in the conduct or
disposition of official agency business.

Public comment was specifically
sought on the provision of proposed
£9.101(c) which specifically excludes
from the definition of meeting “* * *
briefings of the Commission by represent-
atives of other agencles or departments
of the United States Government or by
representatives of foreign governments
or international bodies, where such
briefings are informational in nature
and do not relate to any matter pending
before the Commission.” The two com-
menters questioned this provision, em-
phasizing those items of the legislative
history of the Act providing that “ail dis-
cussion relating to the business of the
agency” was within the definition of
meeting In 5§ US.C. 552b(a)(2). HR.
Rep, 94-880, Part 1, 94th Cong., 2nd Sess.
(1976) at 8. Other legislative history,
however, indicates that the Act was not
intended to cover all gatherings of a
quorum of agency members at which any
discussion of agency business occurs. See,
€.8., S. Rep. 94-354, 84th Cong., 1st Sess.,
(1975) at 18-18; 121 Cong. Rec. H. 9260
(daily ed. August 31, 1976) (remarks of
Representative Fascell),

The amendment to the definition of
meeting made by the Conference Com-
mittee appears clearly intended to make
that definition less broad and less inclu-
sive. See, S. Rep. 94-1178, 94th Cong.,
2nd Sess. (1976) (Conference Report).
Although the purpose of that amend-
ment is not explained in the Conference
Report or in subsequent floor discussion,
it can only be interpreted as intending
a limiting and narrowing of the House
and Senate definitions, It seems most
plausible to read that narrowing as ex-
cluding from the definition deliberations
which do “concern” agency business but
which are so tentative and general ss not
“to determine or result in" any joint
agreement regarding future agency ac-
tion. In this category might be placed
briefings and even perhaps exploratory
talks among Commissioners, provided,
however, that such sestions are not de-
signed or expected to result in any con-
census among the Commissioners on any
matter pending before the Commission.
In supporting these views the Executive
Secretary of the Administrative Confer-

"ence of the United States (“ACUS™)

noted that to administer the fine distine-
tion discussed above in accordance with
the letter and the spirit of the Act will
require diligence on the part of presiding

officers and restraint on the part of in-

REGISTER, VOL. 42, NO. 44—MONDAY, MARCH

12875

dividual Commissioners, The Commis-
sion agrees and intends to exercise the
necestary diligence and restraint,

As the Commission remarked in the
Statement of Considerations accom-
panying the proposed rules,

* & ¢ staff briefings of * * * the full Com-
mistlon * * * purely to inform the Commis-
sioners of matters of interest and general
reievance to the performance of thelr duties
* * * may well not come with the definition
of "meeting™ in the Act. (Nonethelesa) * ¢ *
the Commission has determined to Include
such briefings of & quorum of the Commis-
sioners within these regviations * * * be-
cause the Commission believes such briefings
* * ¢ are a vital portion of the Commission’s
supervision of its staff and of Commission
business In general, and because of the pre-
sumption in favor of opening agency busi-
ness to public observation established by the
Act.

The situation is quite different with regard
to other briefings the Commission receives
from time to time from rources outside the
Commission. Where such briefings concern a
specific 1tem of Commission business such as
& particular rulemaking or license spplica-
tion, then they properly are “meetings" and
are treated as such In these regulations. How-
ever, rome Commission briefings are by
other agencies or by representatives of for-
tirn governments and are not focused on spe-
cific ltems of Commission business, but are
intended purely to provide general back-
ground information to the Commission. Of-
ten such briefings are on such sonsitive toples
that any application of the Act, even with
the use of the mitigative procedures of that
Act, would prevent the briefing from belng
held at all.

Experience in the past several months
has demonstrated that such gatherings,
although infrequent, do occur, particu-
larly in connection with the Commis-
sion’s export business and safeguards re-
sponsibilities, The inability of the Com-
mission to participate in such gatherings
would cause significant harm to the
Commission's ability to carry out its re-
sponsibilities In several areas. The Com-
mission continues to believe, for these
reasons, that the definition of meeting
contained In £9.101(¢) (with the minor
amendment discussed below) is consist-
ent with the Aet. :

Both commenters also suggested that,
in determining whether to close particu-
lar meetings, the Commission must adopt
& formal two-step procedure. The deci-
sion whether a specific exemption is
avallable does not, in their view, aid in
determining whether the public interest
nevertheless requires a meeting to be
open. Section 5.104(a) of the rules, like
the proposals of several other agencies,
gives presumptive but not conclusive
force to the determination that an ex-
emption is available in deciding the pub-
lic interest question. The fact that a
meeting does come within a specific pro-
vision of §9.104(a) indicates that the
Congress recognized a public interest in
closing, not opening, meetings of this
character. The Commission staff has
been instructed to consider the public
interest in recommending to the Com-
mission whether or not to cloce particu-
lar meetings. The Commission believes
that this internal procedure and the
awareness of the Commissioners them-
selves and their advisors of public inter-
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est concorns will ensure adequate con-
sideration of the public interest before
any decision to close a meeting is made,
without need for a formal procedure of
the type proposed.

Both comments raised questions con-
cerning the first example stated in pro-
posed § 9.104(b). These comments inter-
preted the reference to Brockway v. De-
partment of the Air Force, 518 F.2d 1184
(8th Cir. 1975), in the accompanying
Statement of Considerations as an effort
to create an exemption similar to Ex-
emption 5 of the Freedom of Informa-
tion Act, which the Commission rec-
ognizes was considered and rejected In
the Sunshine Act. However, the Com-
mission has no such purpose. In its view,
the “Brockway" decision reflects a more
basic consideration also embodied in Ex-
emption 9(B) of the Sunshine Act,
namely that the government has an in-
herent privilege to attempt to obtain
information necessary for its function-
ing. 5 U.S.C. 552b(e) (9) (B) authorizes
closing & meeting if opening it would
substantially frustrate a proposed Com-
mission action. In those few cases where
needed information simply will not be
provided to the Commission except in
confidence, if the Commission does not
close the meeting it would be forced to
take action without that information
and therefore may not have the required
basis on which to proceed—a significant
frustration of its action. While the Com-
mission appreciates the contrary argu-
ments, which were also suggested by the
Administrative Conference comment, its
experience has been that on those oc-
casions when this exemption would be
used the need for such information is per-
vasive and crucial to the Commission’s
decision, To abandon the exemption
would be to risk error in decisions of
great significance to the public.

Chairman Pryor also comments, with
respect to the second example of § 9.104
(b), that this reasoning may not be
applied where the possible effect is upon
the actions of others. An example of
such a situation might be where anti-
cipated discussion would influence the
outcome of pending or reasonably an-
ticipated litigation in which the Com-
mission was not or would not be a party.
The Commission agrees that in such a
situation, this exemption would not
apply.

Section 9.104(a) (10) provides for clos-
ing of meetings that concern, inter alia,
the Commission’s particlpation in a eivil
action or proceeding. It should be noted
that this also covers discussions about
whether to initiate such an action or the
possibility that outside parties might ini-
tiate such a proceeding against the
Commission. See, S. Rep. 94-354, 94th
Cong., 1st Sess, (1875) at 26; H.R. Rep.
94-880, Part I, 94th Cong., 2nd Sess.
(1976) at 12. This point was also noted
by the Administrative Conference,

Both commenters objected to the
wording of §9.1056(¢c), which has been
changed to meet their objections, Simi-
larly, §9.108(a) has been sltered, inter
alia, to reflect a comment by Chairman
Pryor.

FEDERAL

RULES AND REGULATIONS

The comments received from the Ex~
ecutive Secretary of the Administrative
Conference of the United States pointed
out that the procedure provided for in
proposed §9.108(¢c) was not required by
the statute, The Commission recognizes
its right to delegate the responsibility
for reviewing transcripts, S. Rep. 94-354,
supra at 31, and see below, but believes
that in the early period of implementa-
tion of the Act, it is appropriate to re-
tain that responsibility for itself to en-
sure that it is carried out in & respon-
sible and consistent manner. We note
that the attachment to the comments
of the Chairman of the Subcommittee
on Government Information and In-
dividual Rights appears to approve as
appropriate the suggested procedures.

OUTLINE OF CHANGES TO PROPOSED
REGULATIONS

Section 9.101(¢c) has been slightly
changed to provide that briefings must
not be “conducted” with reference to
specific matters before the Commission
to be excluded from the definition of
meeting,

Two changes have been made in
£ 9.103. A sentence has been added to
make it clear that the statements of
Commissioners or NRC employees at
opert meetings do not represent final
determinations or beliefs. This simply
recognizes that during discussions before
the Commission or any other deliberative
body positions are often expressed not
as reflections of fixed determinations but
for purposes of argument or to obtain
further exploration of certain points.

Also, it is not uncommon for a position

that was tentatively stated during a
meeting to be abandoned upon further
reflection. This addition restates the es-
tablished rule that the Commission
speaks formally only through its written
opinions, orders or other documents, The
other change to §9.103 is intended to
simplify enforcement of the portion of
the rule prohibiting use of unauthorized
recording equipment or cameras at open
meetings.

A minor change was made to §9.104
(a) to delete an unnecessary reference
to §9.106 in the first sentence. Several
clarifications were made to the specific
exceptions in §9.104(a). Section 9.104
(a) (4) was clarified to Include a refer-
ence to 10 CFR 2.790(d) in which the
Commission defines certain information
about safeguards for licensed special
nuclear material and detalls of physical
security measures for licensed facilities
as proprietary information.

Section 9.104(a)(5) was changed to
reflect that the exemption is avallable
in circumstances Involving a possible
imposition of a civil penalty upon any
person or possible revocation of any
license, “Person” as used therein includes
a corporation. S. Rep. 94-354, 94th Cong.,
15t Sess, (1975) at 22, Both of the pro-
posed changes reflect sanctions the Com-
mission may Inflict that have severity
intermediate between accusation of a
crime and formal censure. It would be
anomalous to close meetings dealing

with sanctions at the ends of the spec-
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trum while leaving open meetings
involving intermediate sanctions.

Section 9.104i(a) (7) was changed to
include specific reference to the Atomic
Energy Act and the Energy Reorganiza-
tion Act. The numbering of the subsec-
tions was changed by inserting a new
§9.104(a) (8) which will remain vacant
and renumbering proposed § 9.104(a) (8)
as $9.104(a) (@, and §9.104(a) (9) as
§ 9.104(10), This is deslgned to keep the
numbering system of the regulations
similar to that of the Act,

Section 9.104(a) (10) (proposed § 0.104
(a)(9)) has been changed by adding
Commission participation in a proceed-
ing before another administrative agen-
cy to the list of varieties of proceedings.
Considerations identical to those relat-
ing to participation before a court are
applicable to such participation and it
should receive similar treatment,

The two examples of possible applica-
bility of -5 U.S.C. 552b(c) (9) (B) in the
proposed regulations have been slightly
changed and a third example added. The
added example, dealing with communi-
cations with other agencies including the
Executive Branch and the Congress Is
based upon a dialogue on the Senate
floor between Senators Percy and Chiles,
121 Cong. Rec. S, 19442 (dally ed. Novem-
ber 6, 1875) .

Section 9.105(¢c) has been slightly
changed In response to comments re-
celved to make it clear that information
may be withheld only if that informa-
tion falls within one of the specific
categories mentioned and a specific
exemptive provision or provisions is cited
by the Commission.

The public notice provisions of pro-
posed §0.107(c) have been somewhatl
modified to eliminate any possible impli-
cation that the Secretary would be obli-
gated to perform useless acts such as
mailing notices to persons who cannot
possibly receive those notices until after
the meeting takes place. Also, the re-
quirement that the Secretary maintain
a telephone recording system to give out
the announcement has been deleted as
of this time, although the practice may
be introduced at some future date.

Section 9.108(a) has been changed in
two respects. First, it now clearly pro-
vides, as recommended in a comment,
that the General Counsel's certification
must be made prior to the meeting in
question. Second, a provision has been
added permitting the certification not
to be made public for the same reasons
other information may be withheld from
the public. Section 9.108(h) has been
slightly changed to provide that the fee
schedule used for requests for documents
under the Freedom of Information Act
shall also apply to requests made under
the Sunshine Act. Minor changes have
been made in the wording of the
§ 0.108(¢), and there has been added gn
explicit reservation of the Commissions
right to delegate the responsibilities pro-
vided for in that section,

A new § 9,108(d) has been added pro-
viding for the release of transcripts
recordings or other information which
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may no Jonger be justifiably withheld
from the public,

In accordance with section 161 of the
Atomic Energy Act of 1954, as amended,
the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 552b(g) and
533, 10 CFR Parts 2, 7, and 9 are amended
as follows:

PART 2—RULES OF PRACTICE

1. Section 2.790 is amended by revis-
ing paragraph (a)(3) to read as follows:

£2.790 Public inspections, exemplions,
requests for withholding.

(p) * & ¢

(3) specifically exempted from disclo~
sure by statute (other than § U.SC.
552(b), provided that such statute (1)
requires that the majters be withheld
from the public in such a manner as to
leave no discretion on the issue, or (i)
establishes particular criteria for with-
holding or refers to particular types or
matters to be withheld.

. .
PART 7—ADVISORY COMMITTEES

2. In §7.8(b) the second sentence is
changed to read:

§7.8 Meetings.

() * * * It shall also indicate when
any part of the meeting will concern
maiters within the exceptions of the
Government in the Sunshine Act, §
US.C. 552b and § 9.104 of this chapter.

E79 [Amended]

3. In Paragraph 7.9(a) the phrase
“listed in 5 U.S.C. 552b and Sec. 9.5(a)
of this chapter" is changed to read:

* " ¢ listed in 5 U.8.C. 552b(¢) and Sec.
9.104 of this chapter.

4. In the first sentence of Paragraph
T8(e) the phrase “policy of 5 U.S.C.
552(b) and Part 9 of this chapter” is
changed to read:

"' " policy of § US.C. 552b(c) and
Subpart C of Part 9 of this chapter.

PART 9—PUBLIC RECORDS

5. The authority section of Part 9 is
amended by changing the period at the

end to a semicolon and adding the fol-
lowing:

;':b' Subpart C also issued under 5 U.S.C.
Ve

6. Sections 9.1 and 9.1a are revised to
read as follows:

See. 9.1 Scope.

The regulations in this part imple-
ment: (a) The provisions of the Freedom
of Information Act, 5 U.S.C. 552, with
Tespect to the availability to the public
of 1Nuu:lear Regulatory Commission rec-
ords for inspection and copying: (b)
the provisions of the Privacy Act of 1974,
Pub. L. 93-579, with respect to disclosure
and avallability of certain Nuclear Regu-
atory Commission records maintained
orr: individuals; and (¢) the provisions of
;Jc Government in the Sunshine Act, §
- .§.C' 552b, with respect to opening Com-

lission meetings to public observation.
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See. 9.1a  Subparts,

Subpart A sets forth special rules ap-
plicable to matters pertaining to the
Freedom of Information Act. Subpart B
sets forth special rules applicable to mat-
ters pertaining to the Privacy Act of 1974,
Subpart C sets forth special rules appli-
cable to matters pertaining to the Gov-
ernment in the Sunshine Act.

7. A new £9.2a is added to Part 9 to
read as follows:

§9.2a  Interpretations,

Except as specifically authorized by
the Commission in writing, no interpre-
tation of the meaning of the regulations
in this part by an officer or employee of
the Commission other than a written in-
terpretation by the General Counsel will
be recognized to be binding upon the
Commission.

8. Paragraph (2)(3) of § 9.5 Is revised
to read as follows:

§ 9.5 Exemptions,

'a) L

(3) records specifically exempted
from disclosure by statute (other than 5
US.C. 552(b)), provided that such
statute () requires that the matters be
withheld from the public in such a man-
ner as to leave no discretion on the issue,
or (i) establishes particular criteria for
withholding or refers to varticular types
of matters to be withheld.

9. A new Subpart C is added to 10 CFR
part 9 to read as follows:

Subpart C—Government in the Sunshine Act
Regulations

Scope of subpart

Definitions

General requirement

General provisions

Closed meetings

Commission procedures

Persons affected and motions for re-
consideration

Public announcement of commission
meetings :

0.108 Certification, transcripts, recordings

and minutes

9100 Repor: to Congress,

AvrHoriTY: Sec. 161, Atomic Eneregy Act
of 1054, as amended, Energy Reorganization
Act of 1974, ns amended, and 5 U.S.C. 652b(g)
and 553.

Subpart C—Government in the Sunshine
Act Regulations
§9.100 Scope of Subpart.

This subpart prescribes procedures
pursuant to which NRC meetings shall
be open to public observation pursuant to
the provisions of 5§ U.8.C, Sec. 552b, This

subpart does not affect the procedures
pursuant to which NRC records are made
avallable to the public for inspection and
copying which remain governed by sub-
part A, except that the exemotions set
forth in § 9.104(a) shall gover in the case
of any request made pursuant to §9.8
to copy or inspect the transcripts, record-
ings or minutes described in §9.108.
Access to documents considered at NRC
meetings shall continue to be governed
by subpart A of this Part.

9.107
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§9.101 Definitions.

As used in this subpart:

(a) “Commission” means the collegial
body of five Commissioners or a quorum
thereof as provided by section 201 of the
Energy Reorganization Act of 1974, or
any subdivision of that collegial body au-
thorized to act on its behalf, and shall not
mean any body not composed of members
of that collegial body.

(b) “Commissioner” means an indi-
vidual who is a member of the Commis-
sion,

(¢) “Meeting” means the deliberations
of at least a quorum of Commissioners
where such deliberations defermine or
result in the foint conduct or disposition
of official Commission business, but does
not include deliberations réquired or per-
mitted by $%9.105, 9.106, or §9.108(¢c),
gatherings of a social or ceremonial nat-
ure, or briefings of the Commission by
representatives of other agencies or de-
partments of the United States govern-
ment, or representatives of foreign gov-
ernments or international bodies where
such briefings or discussions are informsa-
tional in nature and are not conducted
with specific reference to any particular
matter then pending before the Commis-
sion.

(d) “Closed meeting™ means a meeting
of the Commission closed to public ob-
servation as provided by § 9.104.

@) "Open meeting” means a meeting
of the Commission open to public ob-
servation pursuant to this subpart.

(f) “Secretary" means the Secretary
to the Commission,

(g) “General Counsel” means the Gen-
eral Counsel of the Commission as pro-
vided by section 25(b) of the Atomic En-
ergy Act of 1954 and sectlon 201(f) of
the Energy Reorganization Act of 1974,
and, until such time as the offices of that
officer are in the same location as those of
the Commission, any member of his office
specially designated in writing by him
pursuant to this subsection to carry out
his responsibilities under this subpart.

§9.102 General requirement.

Commissioners shall not jointly con-
duct or dispose of Commission business
in Commission meetings other than in
accordance with this subpart, Except as
provided in § 9.104, every portion of every
meeting of the Commission shall be open
to public observation.

§9.103 Ceneral provisions.

The Secretary shall ensure that all
open Commission meetings are held in a
location such that there is reasonable
space, and adequate visibility and acous-
tics, for public observation. No additional
right to participate in Commission meet-
ings is granted to any person by this sub-
part. An open meeting is not part of the
formal or informal record of decision of
the matters discussed therein except as
otherwise required by law. Statements of
views or expressions of opinion made by
Commissioners or NRC employees al open
meetlings are not intended to represent
final determinations or beliefs. No plead-
ing or other paper may be filed with the
Commission in any proceeding as the
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- result of or addressed to any loral argu-
ment or discussion of any matter during
an open meeting except as the Commis-
sion shall direct. No electronic recording
devices, cameras, photogravhic eauip-
ment or other similar devices shall be
permitted in a Commission meeting ex-
cept such as have been approved in writ-
ing in advance by the Secretary.

§ 9.104  Closed mectings.

(a) Except where the Commission
finds that the public interest requires
otherwise, Commission meetings shall be
closed, and the requirements of §§ 9.105
and 9,107 shall not apply to any infor-
mation pertaining to such meeting other-
wise required by this subpart to be dis-
closed to the public, where the Commis-
sion determines in accordance with the
procedures of §9.105 that opening such
meetings or portions thereof or disclos-
ing such informatioh, is likely to:

(1) Disclose matters that are (1) spe-
cifically authorized under criteria es-
tablished by an Executive order to be
kept secret in the interests of national
defense or foreign policy, and (i) in
fact properly classified pursuant to such
Executive order;

(2) Relate solely to the internal per-
sonnel rules and practices of the Com-
mission;

(3) Disclose matters specifically ex-
empted from disclosure by statute (other
than 5 U.S.C. Sec. 552) provided that
such statute (1) requires that the mat-
ters be withheld from the public in such
f manner as to leave no discretion on
the issue, or (il) establishes particular
criteria for withholding or refers to par-
ticular types of matters to be withheld;

(4) disclose trade secrets and com-
mercial or financial information ob-
tained from a person and privileged or
confidential, including such information
as defined in § 2.790(d) of this title;

(5) involve accusing any person of a
crime, Imposing a civil penalty on any
person pursuant to 42 U.S.C. Sec. 2282 or
42 U.S.C. Sec. 58486, or any revocation of
any lcense pursuant to 42 US.C. Sec.
2236. or formally censuring any person;

(8) disclose information of a personal
nature where such disclosure would con-
stitute a clearly unwarranted invasion of
personal privacy.

(7) disclose investigatory reports com-
piled for law enforcement purposes, in-
cluding specifically enforcement of the
Atomic Energy Act of 1954, as amended,
42 U.S.C. Sec. 2011 et seq.. and the En-
ergy Reorganization Act of 1974, as
amended, 42 U.S.C. Sec. 5801 et sea,, or
{nformation which if written would be
contained in such records, but only to
the extent that the production of such
records or information would (1) inter-
fere with enforcement proceedings, (i)
deprive & person of a right to a fair
trial or an impartial adjudication, (i)
constitute an unwarranted invasion of
personal privacy, (iv) disclose the jden-
tity of a confidential source and. in the
case of a record comviled by a criminal
law enforcement authority in the course
of a criminal investigation, or by an

agency conducting a lawful national se-
curity intelligence investigation, confi-
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dential information furnished only by
the confidential source, (v) disclose in-
vestigative techniques and procedures, or
(vi) enganger the life or physical safety
of law enforcement personnel;

(8) [Reserved]

(9) disclose information the premature
disclosure of which would be likely to
significantly frustrate implementation of
& proposed Commission action, except
that this subparagraph shall not apply in
any instance where the Commission has
already disclosed to the public the con-
tent or nature of its proposed action, or
where the Commission is required to
make such disclosure on its own initiative
prior to taking final action on such pro-
posal; or

(10) specifically concern the Commis-
slon’s issuance of a subpoena, or the
Commission’s participation in a civil
action or proceeding or an action or pro-
ceeding before a state or federal admin-
istrative agency, an action in a foreign
court or international tribunal, or an
arbitration, or the initiation, conduct or
disposition by the Commission of a par-
ticular case of formal agency adjudica-
tion pursuant to 5 US.C. Sec. 554 or
otherwise involving a determination on
the record after an opportunity for a
hearing pursuant to part 2 or similiar
provisions,

(b) Examples of situations in which
Commission action may be deemed to be
significantly frustrated are (1) if open-
ing any Commission meeting or negotia-
tions would be likely to disclose infor-
mation provided or requests made to the
Commission in confidence by persons
outside the Commission and which would
not have been provided or made other-
wise: (2) if opening a meeting or dis-
closing any information would reveal
legal or other policy advice, public
knowledge of which could substantially
affect the outcome or conduct of pend-
ing or reasonably anticipated litigation
or negptladons: or (3) if opening any
meeting or disclosing any information
would reveal information requested by or
testimony or proposals to be given to
other agencies of government, including
the Congress and the Executive Branch
before the requesting agency would re-
celve the information, testimony or pro-
posals, The examoles in the above sen-
tence are for fllustrative purposes only
and are not intended to be exhaustive,

§9.105 Commission procedures,

(a) Action under § 9.104 shall be taken
only when & maijority of the entire mem-
bership of the Commission votes to take
such action. A separate vote of the Com~
missioners shall be taken with respect to
each Commission meeting a portion or
portions of which are provosed to be
closed to the public pursuant to § 9.104,
or with respect to anv information which
is proposed to be withhe'd under § 9.105
(¢), A single vote may be taken with re-
spect to a series of meetings, & portion
or portions of which are proposed to be
closed to the publle, or with respect to
any information concerning such series
of meetings, so long as each meeting in
such series involves the same particular
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matters and Is scheduled to be held no
more than thirty days after the initial
meeting in such serles. The vote of each
Commissioner participating in such vote
shall be recorded and no proxies shall be
allowed.

(b) Within one day of any vote taken
pursuant to paragraph (a) of this sec-
tion, § 9.106¢a) or §9.108(c) the Secre-
tary shall make publicly avallable in the
Public Document Room & written copy of
such vole reflecting the vote of each
member on the question, If a portion of a
meeting is to be closed to the publie, the

«Secretary shall, within one day of the
vote taken pursuant to paragraph (a)
of this section or § 9.106(a), make pub-
licly available in the Public Document
Room a full written explanation of its
action closing the portion together with
a list of all persons expected to attend
the meeting and their affiliation,

(¢) The notices and lists required by
paragraph (b) of this section to be made
public may be withheld from the public
to the extent that the Commission deter-
mines that such information itself would
be protected against disclosure by § 5,104
(a). Any such determinations shall be
made independently of the Commission's
determination pursuant to paragraph (a)
of this section to close a meeting, but In
accordance with the procedure of that
subsection. Any such determination, in-
cluding a written explanation for the
action and the srecific provision or pro-
visions of § 9.104(a) relied upon, must
be made publicly avallable to the extent
permitted by the circumstances,

§9.106 Persons affected and motions
for reconsideration.

(a) Whenever any person whose inter-
ests may be directly affected by a por-
tion of a meeting requests that the Com-
mission close such portion to the public
for any of the reasons referred to in
paragraph (5), (6), or (7) of § 9.104, the
Commission, upon request of any one
Commissioner, shall vote by recorded
vote whether to close such meeting.

(b) Any person may petition the Com-
mission to reconsider its action under
§ 9.105(a) or paragraph (a) of this sec-
tion by filing a petition for reconsidera-
tion with the Commission within seven
days after the date of such action and
before the meeting in question is held.

(c) A petition for reconsideration filed
pursuant to paragraph (b) of this sec-
tion shall state specifically the grounds
on which the Commission action IS
claimed to be erroneous, and shall set
forth, if aporopriate, the public mtcro§t
in the cloxing or opening of the mee:-
ing. The filing of such & petition shall
not act to stay the effectiveness of the
Commission action or to postpone or de-
lay the meeting in aquestion unless the
Commission orders otherwise,

§9.107 Public announcement of Com-
mission meetings.

{a) In the case of each meeting, the
Secretary shall make public announces
ment, at least one week before the me_ct-
ing, of the time, place, and subject
matter of the meeting, whether it is to be
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open or closed to the public, and the
pame and phone number of the official
designated by the Commission to respond
to requests for information about the
meeting, Such a~nouncement shall be
meade unless a majority of the members of
the Commission determines by a recorded
vote that Commision business requires
that such meeting be called at an earlier
date, in which case the Secretary shall
make public announcement of the time,
place and subject matter of such meeting,
and whether open or closed to the publie,
at the earliest practical time.

(b) The time or place of a meeting
may be changed following the public
announcement required by paragraph
(n) of this section only if the Secretary
publicly announces such changes at the
earlfest practicable time. The subject
matter of a meeting, or the determina-
tion of the Commission to open or close
n meeting, or portion of a meeting, to
the public, may be changed following
the public announcement required by
this subsection only if (1) a majority of
the entire membership of the Commis-
sion determines by a recorded vote that
Commission business so requires and that
no earlier announcement of the change
was possible, and (2) the Secretary pub-
licly announces such change and the vote
of each member upon such change at
the earliest practicable time.

(¢) Immediately following each public
announcement required by this section,
notice of the time, place, and subject
matter of a meeting, whether the meet-
ing is open or closed, any change in one
of the preceding, and the name and
phone number of the official designated
by the Commission to respond to requests
for information about the meeting, shall
also be submitted for publication in the
FengrAL REGISTER,

(d) The public announcement required
by paragraph (&) of this section shall
consist of the Secretary:

(1) publicly posting a copy of the docu-
ment in the Public Document Room at
1717 H Street. NW., Washington, D.C.;
and, to the extent appropriate under the
circumstances.,

{2) malling & copy to all persons whose
names are on & mailing list maintained
for this purpose;

(3) submitting a copy for possible
publication to at least two newspapers
of general circulation in the Washing-
ton, D,C, metropolitan area;

(4) any other means which the Sec-
retary believes will serve to further in-
form any persons who might be inter-
ested,

(e) Action under the second sentence
of paragraph (a) or (b) of this section
shall be taken only when the Commis-
sion finds that the public interest in
prompt Commission action or the need
10 protect the common defense or secu-
ity or to protect the public health or
safety overrides the public interest in
having full prior notice of Commisston
meetings,

FEDERAL
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§9.108 Certification, transeripls, re-
cordings and minutes.

(a) For every meeting closed pursuant
to subparagraphs (1) through (10) of
§9.104(a) and for every determination
pursuant to subsection 0.105(c), the
General Counsel shall publicly certify at
the time of the public announcement of
the meeting, or if there is no public an-
nouncement at the earliest practical
time, that, in his or her opinion, the
meting may be closed to the public and
shall state each relevant exemptive pro-
vision unless the Commission votes pur-
suant to £9.105(c) that such certifica-
tion is protected against disclosure by
§9.104(a). A copy of such certification,
together with a statement from the pre-
siding officer of the meeting setting forth
the time and place of the meeting, and
the persons present, shall be retained by
the Commission. The Commission shall
maintain a complete transcript or elec-
tronic recording adequate to record fully
the proceedings of each meeting, or por-
tion of a meeting closed to the publio, ex-
cept that in the case of a meeting, or por-
tion of a meeting, closed to the public
pursuant to paragraph (10) of § 9.104(¢),
the Commission shall maintain such a
transcript or recording or a set of min-
utes. Such minutes shall fully and clearly
describe all matters and shall
provide a full and accurate summary of
any actions taken, and the reasons
therefor, including a description of each
of the views expressed on any item and
the record of any rolleall vote (reflecting
the vote of each Commissioner on the
question). All documents considered in
connection with any action shall be iden-
tified in such minutes.

(b) The Commission shall mnke
promptly available to the public, in the
Public Document Room, the transcript,
electronic recording, or minutes (as re-
quired by paragraph (a) of this section)
of the discussion of any item on the
agenda, or of any item of the testimony
of any witness received at the meeting,
except for such item or items of such
discussion or testimony as the Commis-
sion determines pursuant to paragraph
(¢c) of this section to contain informa-
tion which may be withheld under § 9.104
or §9.105(¢). Coples of such transcript,
or minutes, or a transeription of such re-
cording disclosing the identity of each
speaker, shall be furnished to any person
upon payment of the actual cost of du-
plication or transcription as provided in
§ 9.14. The Secretary shall maintain a
complete verbatim copy of the transcript,
a complete copy of the minutes, or a
complete electronic recording of each
meeting, or portion of a meeting, closed
to the public, for a period of at least two
years after such meeting, or until one
year after the conclusion of any Com-
mission proceeding With respect to which
the meeting or portion was held, which-
ever occurs later.

(c) In the case of any meeting closed
pursuant to §9.104, a member of the
Ofice of the General Counsel shall ob-
serve each portion of such meeting un-
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less the Commission determines that the
nature of the matter to be discussed pre-
cludes such participation. Immediately
following the last item on the agenda of
each such closed meeting, the Commis-
sion shall recelve an oral report from
that person., The report shall indicate
that person's recommendation as to
which, if any, portions of the transcript,
electronic recording or minutes and
which, i{f any, items of Information with-
held pursuant to §9.106¢(¢c) contain in-
formation which may be withheld pur-
suant to §9.104. Immediately after re-
ceiving such report, or if no report is
received, as the last item of business, the
Commission shall vote on which, if any,
portions of the electronic recording,
transcript or minutes and which, if any
items of information withheld pursuant
to §£9.106(c) contain information which
may be withheld pursuant to § 9.104; but
the Commission may delegate the au-
thority to make such determinations to
the Secretary or to the General Coun-
sel. Any portions or items determined
not to contain such information shall be
made available pursuant to paragraph
(h) of this section, and the Commission’s
determination shall specify whether it
has been made on the advice of an ob-
server. If the Commission determines
that further study is required, those ques-
tions shall be resubmitted for determina-
tion at the first opportunity,

(d) If at some later time the Commis-
sion determines that there is no further
Justification for withholding any trans-
script, recording or other item of infor-
mation from the public which has pre-
viously been withheld, then such infor-
mation shall be made available.

§9.109 Report to Congress.

The Secretary shall annually report to
the Congress regarding the Commission’s
compliance with the Government in the
Sunshine Act, including a tabulation of
the total number of open meetings, the
total number of closed meetings, the
reasons for closing such meetings and
a description of any litigation brought
against the Commission pursuant to the
Government in the Sunshine Act, includ-
ing any costs assessed against the Com-
mission in such litigation (whether or not
paid by the Commission),

Effective date: These amendments be-
come effective on March 12, 1977. The
porcedural nature of these rules, the re-
quirements of the Government in the
Sunshine Act, and the public benefit an-
ticipated from the implementation of
these rules all contribute good cause for
this early effectiveness.

Dated at Washington, D.C. this 3rd
day of March, 1977,

For the United States Nuclear Regula-
tory Commission,

SAMUEL J. CHILK,
Secretary of the Commission.
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