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SUPPLEMENTARY INFORMATION: 
Section 1888.17 of Part 1888 of Chapter 
XVIII, Title 7, Subchapter G, “Miscel­
laneous Regulations,”  in the Code of 
Federal Regulations (42 FR 19322; 42 FR 
23158; 42 FR 37355; 42 FR 42843; 42 FR 
53966) is amended. The text of para­
graph (a) of this section is amended to 
provide that loan and grant funds must 
be obligated on or before December 31, 
1977. It is the policy of this Department 
that rules relating to public property, 
loans, grants, benefits, or contracts shall 
be published for comment notwithstand­
ing the exemptions in 5 U.S.C. 553 with 
respect to such rules. This amendment, 
however, is not published for proposed 
rulemaking since this assistance is cur­
rently needed and any delay would be 
contrary to the public interest. Accord­
ingly § 1888.17(a) is amended to read as 
follows:
§ 1888.17 Term inatiop provisions.

(a) For projects eligible for assistance 
provided under § 1888.13, funds must be 
obligated on or before December 31,1977, 
and:

(1) The obligating documents must 
have been mailed before close of business 
September 30, 1977, to the Finance O f­
fice and actually received by the Finance 
Office; or

(2) The obligating documents would 
have been mailed before close of business 
September 30, 1977, to the Finance O f­
fice if requested National Office approval 
had been received on or before such 
date; or

(3) The State Office must have at­
tempted to transmit for obligation via 
the online computer terminal system 
such documents to the Finance Office 
before close of business September 30, 
1977.
(7 U.S.C. 1989; delegation of authority by  
the Secretary o f Agriculture, 7 C FR  2.23; 
delegation of authority by the Assistant Sec­
retary for Rural Development, 7 CFR  2.70.)

Note.— The Farmers Home Adm inistration  
has determined that this document does not 
contain a m ajor proposal requiring prepara­
tion of an  Economic Im pact Statement u n ­
der Executive Order 11821 and OM B Circular 
A-107.

Dated: December 16, 1977.
G o r d o n  C a v a n a u g h , 

Administrator Farmers 
Home Administration.

[F R  Doc.77-36445 Filed 12-21-77;8:45 am ]

[3410-07  ]
[Fm H A Instruction 2018-F] 

SUBCHAPTER A— GENERAL

PART 1813— AVAILABILITY OF 
INFORMATION

SUBCHAPTER R— BUSINESS SERVICES 

PART 2018— GENERAL 
Subpart F— Availability of Information 

R e v i s io n ; R e d e s ig n a t io n

AGENCY: Farmers Home Administra­
tion, USDA.

RULES AND REGULATIONS

ACTION: Final rule.
SUMMARY : The Farmers Home Admin­
istration (FmHA) amends its regulation 
to redesignate and révise the manner in 
which information may be obtained from 
the Agency under the Freedom of In ­
formation Act. This redesignation and 
revision is designed to facilitate and im­
prove the administration of services in­
volving requests from the general public.
DATE : Effective date December 22,1977.
FOR FURTHER INFORMATION CON­
TACT:

James E. Bryan, Jr., Freedom of Infor­
mation Officer, telephone 202-447-
2211.

SUPPLEMENTARY INFORMATION: 
The Farmers Home Administration 
(FmHA) amends its regulations to es­
tablish under Chapter XVIII, Subchapter 
R, “Business Services,” Title 7, a new 
Part 2018, “ General,” Subparts A through 
G (§§2018.1 through 2018.350) in the 
Code of Federal Regulations. Subpart F, 
“Availability of Information” (§§2018.- 
251-2018.300) of this new Part 2018 will 
redesignate and revise the regulation 
concerning the availability of records and 
materials for public inspection and 
copying. Most of Subpart F was taken 
from Part 1813 of this Chapter pub-*" 
lished at 40 FR 21696, and as amended 
at 40 FR 27475; 41 FR 19967, and is 
hereby deleted and reserved. This new 
Subpart F provides simplified guidelines 
for the use of the general public in ob­
taining information from FmHA. In im­
plementation of the Freedom of Infor­
mation Act (5 U.S.C. 552) and in accord­
ance with the regulations of the Secre­
tary of Agriculture at 7 CFR 1.1-1.16, in­
cluding Appendix A thereto, the FmHA 
lists officials within the Agency by title 
to whom members of the public should 
submit requests, and sets forth its policy 
governing the availability of records and 
materials for public inspection and copy­
ing. It  is the policy of this Department 
that rules relating to public property, 
loans, grants, benefits, or contracts shall 
be published for comment notwithstand­
ing. the exemption in 5 U.S.C. 553 with 
respect to such rules. This redesignation 
revision, however, is not published for 
proposed rulemaking since no substan­
tive changes have been made which affect 
the public, and since changes that are 
made are administrative in nature, public 
participation is unnecessary. Accord­
ingly, New Subpart F, Part 2018, as re­
designated and revised, is set forth be­
low:

1. Part 1813 is hereby deleted and re­
served.

2. In Subchapter R, Part 2018, Sub­
part F is added :

* * * * *
Subpart F— Availability of Information

Sec.
2018.251 General statement.
2018.252 Public  inspection and copying.
2018.253 Indexes.

Sec.
2018.254 Requests for records.
2016.255 Appeals.
2018.256-2018.300 [Reserved]

A u th o r ity  : 5 U.S.C. 552.

§ 2018.251 General statement.

In keeping with the spirit of the Free­
dom of Information Act (FO IA), the 
policy of Farmers Home Administration 
(FmHA) governing access to informa­
tion is one of nearly total availability, 
limited only by the administrative re­
sponsibilities recognized by the Act,
§ 2018.252 Public inspection and copy­

ing.

Facilities for inspection and copying 
will be provided by the Freedom of In ­
formation Officer (FOIO) in the National 
Office, the State Director in each State 
Office, and the County Supervisor in each 
County Office. A person who has re­
quested information will be promptly 
notified that he may inspect and copy 
such materials, and upon payment of ap­
plicable fees, obtain copies. Materialjnay 
be reviewed on "business days from 9:30 
a.m. to 4 p.m. I f  any of the FmHA ma­
terials requested are not located at the 
office to which the request was made, 
the request will be referred to the office 
where such materials are available.
§ 2018.253 Indexes.

Since FmHA does not maintain any 
materials to which 5 U.S.C. 552(a) (2) 
applies, it maintains no indexes.
§ 2018.254 Requests fo r  records.

Requests for records are to be sub­
mitted in accordance with 7 CFR § 1.3 
and may be made to the appropriate 
County Supervisor or State Director, 
but requests may be mailed to the Free­
dom of Information Officer, Manage­
ment Information Systems Staff, Farm­
ers Home Administration, Washington, 
D.C. 20250. The phrase “FOIA RE­
QUEST” should appear on the outside 
of the envelop in capital letters. Re­
quests should be as specific as possible in 
describing, the records being requested. 
The FOIO is hereby delegated authority 
to:

(a) Deny requests for records deter­
mined to be exempt under one or more 
provisions of 5 U.S.C. 552(b);

(b) Make discretionary releases (un­
less prohibited by other authority) of 
such records when it is determined that 
the public interests in disclosure cfcsi- 
weigh the public and/or private ones in 
withholding; and

(c) Reduce or waive fees to be charged 
where determined to be appropriate. A 
County or State Supervisor may grant 
requests for records but must refer any 
proposed denial, or reduction or waiver 
of fees, to the FOIO.

§ 2018.255 Appeals.

I f  all or any part of an initial request 
is denied, it may be appealed in accord­
ance with 7 CFR § 1.7 to the Adminis­
trator, FmHA; South Building, U.S. De­
partment of Agriculture, Washington,
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D.C. 20250. The phrase “FOIA APPEAL”  
should appear on the front of the enve­
lope in capital letters.
§§ 2018.256— 2018.300 [Reserved]

N ote.— The Farmers Home Adm inistration  
vma determined that this document does not 
contain a  m ajor proposal requiring prepa­
ration of an  Economic Im pact Statement u n ­
der Executive Order 11821 and OM B Circular 
A—107.

Dated: December 7, 1977.
J a m e s  E . T h o r n t o n , 

Associate Administrator, 
Farmers Home Administration.

[F R  Doc.77-36555 Filed 12-21-77:8:45 am ]

[ 7590-01 ]
Title 10— Energy

CHAPTER I— NUCLEAR REGULATORY 
COMMISSION

PART 73— PHYSICAL PROTECTION OF 
PLANTS AND MATERIALS

Guard Force Response to an Alarm
AGENCY: U.S. Nuclear Regulatory 
Commission.
ACTION: Pinal rule.
SUMMARY: The Nuclear Regulatory 
Commission is'amending its regulations 
to clarify the alarm response require­
ments for onsite guards to protect spe­
cial nuclear material from theft and 
licensed plants from industrial sabotage.
EFFECTIVE DATE: The amendments 
become effective January 23, 1978.
FOR FURTHER INFORMATION CON­
TACT:

George W. McCorkle, Chief, Physical 
Security Licensing Branch, U.S. Nu­
clear Regulatory Commission, Wash­
ington, D.C. 20555, 301-427-4181.

SUPPLEMENTARY INFORMATION: 
On February 10, 1977, the Nuclear Regu­
latory Commission published in the 
F ederal  R e g is t e r  (42 FR 8382) proposed 
amendments to its regulations in 10 CFR 
Part 73, “Physical Protection of Plants 
and Materials,”  which would clarify the 
responsibilities of the onsite guards for 
the protection of special nuclear material 
from theft mid licensed plants from in­
dustrial sabotage, and would assure uni­
formity in the application of regulatory 
requirements in this important area.

Interested parties were invited to sub­
mit comments and suggestions in con­
nection with the proposed amendments 
within 60 days after publication in the 
F ederal R e g is t e r . Upon consideration of 
the comments received and other factors 
involved, the Nuclear Regulatory Com­
mission has adopted the proposed 
amendments, with certain modifications 
as set forth below. Significant differences 
from the proposed amendment published 
for comment are: (1) Restructuring and 
rewording of the measures to be taken 
to neutralize a threat, and (2) rewording 
of conditions for the use of deadly force.

Some of the comments received indi­
cated a belief that the guard force ac­
tions listed in the proposed rule were 
sequential, that is, (iv) was not to begin

until (iii) was completed. To clarify its 
intent, the rule was reworded to require 
that actions to neutralize the threat (in­
terposing guards between special nuclear 
material and any person attempting 
entry for the purpose of industrial sabo­
tage or theft, etc., and informing local 
law enforcement agencies of the threat 
and requesting assistance) be taken con­
currently. Additionally, the words “ if 
necessary” were deleted with regard to 
requesting assistance from the local law 
enforcement agency. In any instance 
where active measures to neutralize a 
threat are undertaken, requesting as­
sistance from law enforcement personnel 
appears prudent.

Three commentors addressed the Com­
mission’s statement on the use of deadly 
force as contained in the proposed rule. 
One commentor felt the Atomic Energy 
Act of 1954, as amended, should be 
viewed as preempting state law in this 
area. Others said the rule should permit 
the use of deadly force to prevent a 
felony.

The use of deadly force by private 
guards at nuclear power plants and fuel 
cycle facilities has for mapy years pre­
sented a regulatory problem to the Nu­
clear Regulatory Commission. In the 
absence of overriding Federal authority, 
the law governing the liability of a pri­
vate guard is State law. That is, if a pri­
vate guard while on duty killed or 
wounded someone, the killing or wound­
ing would be justifiable or not depending 
upon the law of the State in which it oc­
curred. Experience with licensees and re­
search has shown that considerable 
variation in State law exists on the ques­
tion of justifiable homicide. However, in 
the narrow context of private guards 
doing their job on private property, there 
are three major aspects of justifiable 
homicide that the Commission thinks are 
universally acceptable in this country and 
that can, accordingly, be embodied in a 
rule of general application. The first is 
that the guard has no duty to retreat 
from a show of force, or from a situation 
that could lead to use of force. This prin­
ciple is embodied in the response rule in 
the requirement that the guard inter­
pose himself between the adversary and 
the material access areas or vital areas 
subject to attack. A second principle is 
that guards may generally meet force 
with force. This principle is stated in the 
response rule. Finally, there is general 
acceptance of the use of deadly force 
when there is a reasonable belief it is 
necessary in. self-defense or defense of 
others. It  is made clear in the rule that 
licensee’s guards are expected to stand 
and use their right of self-defense 
against adversaries. The Commission be­
lieves that these three principles, taken 
together, constitute an adequate, prac­
tical, and publicly acceptable response 
rule.

Whether the Commission should go 
further in its response rule is a matter 
currently under consideration. The Gen­
eral Accounting Office, in a classified re­
port on security at fuel-cycle facilities, 
has recommended that the Commission 
seek Federal and/or State legislative au­

thority, “as appropriate,” to allow guards 
to use firearms to prevent the theft of 
special nuclear material if such action 
is the minimum necessary to accom­
plish the task. The Commission is eval­
uating this recommendation in light of 
its current policy needs and the apposite 
legal authorities. An unclassified digest 
of the report has been published by GAO 
(EMD-77—40a, May 2, 1977).

To clarify the regulatory intent con­
sidering the above principles, , the condi­
tions for the use of deadly force were 
reworded to emphasize that the guard 
applying deadly force is the person who 
must have a reasonable belief that such 
force is necessary in self-defense or in 
the defense of others.

Pursuant to the Atomic Energy Act of 
1954, as amended, the Energy Reorgani­
zation Act of 1974, and Section 553 of 
Title 5 of the United States Code, the 
following amendments to Title 10, 
Chapter I, Code of Federal Regulations, 
Part 73 are published as a document sub­
ject to codification.

Section 73.50(g) is changed by amend­
ing subparagraph (2) and adding sub- 
paragraph (3) to read as follows:
§ 73.50 Response requirement.

* * * * *
(g) * * *
(2) Upon detection of abnormal pres­

ence or activity of persons or vehicles 
within an isolation zone, a protected 
area, a material access area, or a vital 
area; or upon evidence or indication of 
intrusion into a protected area, material 
access area, or vital area, the licensee 
security organization shall:

(i) Determine whether or not a threat 
exists,

(ii) 'Assess the extent of the threat, if 
any,

(iii) Take immediate concurrent 
measures to neutralize the threat by:

(A ) Requiring responding guards to 
interpose themselves between material 
access areas and vital areas and any 
adversary attempting entry for the pur­
pose of theft of special nuclear material 
or industrial sabotage and to intercept 
any person exiting with special nuclear 
material, and,

(B ) Informing local law enforcement 
agencies of the threat and requesting 
assistance.

(3) The licensee shall instruct every 
guard to prevent or impede attempted 
acts of theft or industrial sabotage by 
using force sufficient to counter the force 
directed at him including deadly force 
when the guard has a reasonable belief 
it is necessary in self-defense or in the 
defense of others.
(Sec. 1611, Pub. L. 83-703, 68 Stat. 948, Pub. 
L. 93-377, 88 Stat. 475; sec. 201, Pub. L. 93- 
438, 88 Stat. 1243 (42 U.S.C. 2201, 5841).)

Dated at Washington, D.C. this 15th 
day of December 1977.

For the Nuclear Regulatory Commit­
tee.

S a m u e l  J. C h i l k , 
Secretary of the Commission.

[FR Doc.77-36454 Filed 12-21-77:8:45 am]
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[3128-01 ]
CHARTER II— FEDERAL ENERGY 

ADMINISTRATION 1
PART 205— ADMINISTRATIVE 

PROCEDURES AND SANCTIONS
1977 Price and Allocation Interpretations; 

Corrections
AGENCY; Department of Energy.
ACTION: Corrections to notice of in­
terpretations.
SUMMARY: This document corrects 
errors in Department of Energy Inter­
pretations as published in the F ed er al  
R e g is t e r  on December 2,1977.
FOR FURTHER INFORMATION CON­
TACT:

Kathleen Williams, Department of 
Energy, 12th and Pennsylvania Ave­
nue NW., Room 7132, Washington, 
D.C. 20461,566-2454.

SUPPLEMENTARY INFORMATION: 
Certain typographical and editorial 
errors were made in publication of In­
terpretations 1977-42 and 1977-44, 42 FR 
61271, December 2,1977. These errors are 
hereby corrected as follows.

1. Interpretation 1977-42, published 
at 42 FR 61274-76, is republished in its 
entirety to read as follows:

I nterpretation  1977-42

To: Texaco, Inc. \
Date: November 4, 1977.
Rules Interpreted: §§ 211.63 and 212.72. 
Code: G C W -P I, A I— Definition of Property, 

New  and Released Crude OH; December 1 
Rule.

PACTS

Texaco, Inc. ( “Texaco” ) is a refiner sub ­
ject to the petroleum price rules of 10 CPR  
Part 212, Subpart E, and the allocation rules 
of 10 C FR  Part 211, Subpart C.

Under contracts in effect on December 1, 
1973, and until August 1, 1974, Texaco pur­
chased crude oil from  M obil Oil Corp. 
( “M obil” ) .

In  July 1974, Texaco received notice that, 
effective August 1, 1974, M obil’s lease would  
terminate under its own terms and that 
Travelers O il Co. ( “Travelers” ) ,  having en­
tered into an agreement w ith  the lessor of 
the oil-producing property concerned, would  
become the new lessee upon that date.

Travelers took the position that, as the 
new lessee-producer, it was entitled under 
10 CFR  Part 212, Subpart D, to sell all pro­
duction from  the property concerned as 
“new” crude oil, regardless o f the level of 
production for the property concerned in the 
1972 base period.

Under the “December 1 ru le” o f 10 CFR  
211.63, as in  effect in 1974,la domestic crude

1 Editorial note: Chapter I I  w ill be renamed 
at a future date to reflect that it contains 
regulations administered by the Economic 
Regulatory Adm inistration of the Depart­
ment of Energy.

i» Effective February 12, 1976 (41 FR  7386, 
February 18, 1976) the December 1 rule was 
amended to relate to supplier/purchaser re­
lationships in  effect under contracts in  exist­
ence on January 1, 1976. In  view of the ex­
tension of price controls to “new,” “released”

RULES AND REGULATIONS
oil supplier/purchaser relationships in effect 
under sales, purchase, and exchange con­
tracts on December 1, 1973, were required  
to remain in  effect for the duration o f the 
petroleum allocation program. The require­
m ent did not apply, however, to the first sale 
of “new” and “released” crude petroleum  
from  a property from  which no “new ” and  
“released” crude petroleum was produced 
and sold in December, 1973.* Travelers there­
fore took the further position that it was 
n o *  required under the petroleum allocation  
regulations to continue to supply Texaco with  
any crude oil from  the property concerned.

After July 31, 1974, Texaco was no longer 
supplied by any party w ith  respect to its 
supply rights as previously associated w ith  
crude oil supply by M obil from  the property 
concerned. Texaco did not consent to term i­
nation of these supply rights.

ISSTJE

Texaco asks in  its interpretation request 
whether, solely by virtue o f the substitution  
o f a  new lessee-producer o f the previous les­
see-producer whose lease had  expired, the 
production of the property concerned qu a l­
ifies to be priced as “new” crude oil under 
§§212.72 and 212.74.

Texaco also asks whether the supplier/ 
purchaser relationship established as o f De­
cember 1, 1973, w ith respect to crude oil pro­
duced from  the property concerned, survives 
the change in  the identity o f the lessee o f 
the property, so as to b ind  the new lessee- 
producer, Travelers, to supply Texaco.

I nterpretation

“New  crude o il” is defined, for purposes of 
crude oil allocation in  § 211.63 as well as the 
price regulations applicable to producers of 
crude oil in 1.0 C FR  Part 212, Subpart D, as

• * * the total num ber o f barrels o f do­
mestic crude oil produced and sold (from  
the property concerned) in a specific month, 
less (A ) the property’s base production con­
trol level for that m onth and less (B )  the 
curren cumulative deficiency * * *.*

Under this definition, “new” crude oil is, 
for most properties, the incremental produc­
tion (i f  any ) above the property’s historic 
base production control level (B P C L ), less 
any current cumulative deficiency. W ith  re­
spect to recently developed properties (basi­
cally those which began producing crude 
oil after 1972), the definition o f “new crude 
oil” results in  “new” crude oil status for all 
production because for such properties the

and stripper well crude oil effective Febru­
ary 1, 1976, pursuant to the Energy Policy and  
Conservation Act, a more current base date  
for supplier/purchaser relationships under 
§ 211.63 was deemed desirable. The amended 
rule . (still generally referred to as the “De­
cember 1 ru le” ) did not, however, impair any 
purchaser’s rights under § 211.63 as in  effect 
prior to February 1, 1976. See § 211.63(b) 
(3 ) (i i ) •

»Section  211.63(b), as in  effect prior to  
February 12,1976. Under current regulations, 
the “new” crude oil exception to the Decem­
ber 1 rule is restricted to the first sale o f  
crude oil flowing from  a property which first 
began production and sale after December 31, 
1975. 10 CFR  211.63(a) (4 ).

810 CFR  212.72. “New  crude petroleum ” 
was form erly defined in  § 211.62, for pur­
poses o f 10 CFR  Part 211, Subpart C, as “new  
crude petroleum as defined in  § 212.72.” The  
current version of § 211.63 does not use the 
term  “new crude petroleum” or “new crude 
oil.”

BPCL  is zero and there can be no current 
cumulative deficiency in  such circum­
stances.1

The definition of “hew crude oil” is sig­
nificant, o f course, chiefly because “new” 
crude oil is permitted to be sold in first 
sales at the substantially higher “upper tier" 
ceiling price compared w ith the “lower tier” 
ceiling price available w ith respect to first 
sales of “old” crude oil. The purpose of this 
two-tier p ric ing  system has often been ex­
plained. The “upper tier” price is extended 
as an incentive to encourage additional pro­
duction, where possible, from  older proper­
ties (the incremental production is per­
mitted to be sold at the higher upper tier 
price) and to stimulate exploration and de­
velopment o f new producing properties (to­
tal production in such cases is permitted to 
be sold at the higher p r ic e ).

As indicated above, the unit to which the 
price rules pertaining to qualification for 
“new” crude oil apply is the “property.” 
“Property” is defined as “the right to pro­
duce domestic crude oil, which arises from  
a lease or from  a fee interest * * * B In  
R uling  1977-1 * FEA reviewed in  detail the 
meaning of the terms “property” and “lease” 
and concluded that—

“Property,” as defined by FEA, is gener­
ally to be understood as synonymous with  
the physical “tract” or "premises” as to 
which a working interest is established by 
an oil and gas lease, or by a fee interest.

In  other words, FEA has interpreted the 
“property” for price control purposes, in 
those cases involving an oil and gas lease, 
as the right to produce crude oil relating to 
specific leased premises as described in the 
lease and not to that right only as vested'in  
a particular lessee.

W hile  it is true that the m eaning of 
“lease” is broad enough in  ordinary usage 
to include the instrument o f conveyance 
itself as well as the piece of land or other 
property leased, it would be wholly irra­
tional, in the context1 o f the definition of 
“property” in  § 212.72, to interpret “lease” 
as a reference to a particular lessee’s rights 
under a particular lease. I f  a “new” property 
(and  thus “new” crude o il) could be created 
merely through the execution of new lease­
hold agreements between the . same lessor 
and lessee, or through the substitution of 
a new lessee, the purpose o f the two-tier 
crude oil pricing system as a production in ­
centive would be quickly circumvented and  
defeated. The price regulations applicable  
to producers o f crude oil require for their 
effectiveness a concept o f “property” which  
provides a constant fram e o f reference for 
measurement o f crude oil production be ­
tween the base level and the current level. 
As stated in Ruling 1975-15 (40 FR  40832, 
September 4, 1975), “the need to compare 
like quantities, today and in 1972, in order 
to ensure a m ean in gfu l' application o f the 
new and released provisions,” requires that 
the "property” be defined by reference to the

‘ The definitions o f “base production con­
trol level” and “current cumulative defi­
ciency,” which are found in § 212.72, are^not 
directly at issue in  this Interpretation and 
thus are not restated hefe.

6 10 CFR  212.72. Changes in  the definition  
of “property,” effective September 1, 1976, 
are not relevant to the matters at issue in  
this Interpretation.

*42 FR  3628, January 19, 1977; originally 
published in  other form  at 41 FR  36172, A u ­
gust 26,1976.
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“property" as it existed in 1972. Thus, the 
definition of “property” was not made de­
pendent upon the continued effectiveness o f  
a specific lease agreement or upon the rights 
accruing to any specific lessee.7 
This provision, in  virtually identical form, 
was among the initial Phase IV  petroleum  
price regulations effective August 19, 1973 
(6 CPR 150.361(C) (2 ) ) .

The foregoing disposition of the pricing 
question also disposes o f the allocation ques­
tion, insofar as it concerns the “new ” crude  
oil exception to the general supply obliga­
tion imposed by 10 CFR 211.63. Since Travel­
ers at no time produced “new” crude oil 
under 10 CFR  Part 212, Subpart D, by virtue 
of having become the successor lessee with  
respect to the property concerned, the rule  
excepting the first sale o f “new” crude oil 
from  the general supply obligation under 
§ 211.63 did not apply on that basis to first 
sales o f crude oil from  the property con­
cerned beginning August 1, 1974.

Beyond this, however, Texaco seeks an a f­
firmative interpretation that Travelers is 
bound to continue to supply Texaco under 
the general supply obligation of § 211.63,® 
which generally requires that, except as 
otherwise provided, “all supplier/purchaser 
relationships” in  effect under sales contracts 
on December 1, 1973, “shall remain in effect 
for the duration o f this program.” 8

The rule as previously embodied in  § 211.- 
63(a) provided that the December 1, 1973, 
supply relationships to which the rule ap­
plied could be terminated only by (1 ) m u­
tual consent o f both the supplier and the  
purchaser, or (2 ) as to “new ” and "released” 
crude oil, refusal o f the purchaser to meet 
an offer o f a  higher law fu l price tendered by 
another purchaser.10

It  is clear from  the foregoing discussion 
that case (2 ) is not applicable to the sup­
plier/purchaser relationship between Mobil 
and Texaco. W ith  regard to ease (1 ),  the 
facts indicate that Texaco did  not at any 
time consent to term ination of its December 
1, 1973, relationship w ith Mobil. I t  follows 
that the unilateral w ithdrawal by M obil did  
not terminate the supplier/purchaser rela­
tionship and that Texaco retains the right 
to insist upon fulfillm ent o f the supply  
obligation..

The next question is whether the supply  
obligation remains w ith the former supplier- 
lessee (i.e., M ob il), requiring it to provide 
the purchaser w ith crude o il from  alternate 
sources, or whether the supply obligation in  
effect runs w ith  the property concerned, so

7 The position taken in this Interpretation  
is further confirmed by the inclusion in the 
“acquisitions” provisions of the “new item  
and new market rule” of 10 CFR 212.111 of 
the following provision ( § 212.111 (c ) (2 ) ) :

I f  a legal entity or component o f a legal 
entity determines pursuant to this part a 
base production control level for a property  
which produces domestic crude oil and the 
entity or component Is subsequently ac­
quired by another firm  the domestic crude 
oil produced from  that property does not 
become new crude oil. The baise production  
control level for that property remains the  
base production control level determined for 
It by the acquired entity or component.

8 Formerly § 211.63(a); currently §211.63 
( b ) (1 ) .

8 See fn. 1, above, concerning the amend­
ment to the December 1 rule effective Febru­
ary 12, 1976, providing a more, current base 
date for this purpose, and the effect thereof.

10 These bases for term ination o f supplier/ 
purchaser relationships, among others not 
applicable to the case at issue, survive under 
current regulations in § 211.63(d).
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that the successor supplier-lessee (i.e.. T rav­
elers) succeeds to M obil’s supply obligation. 
O ur conclusion under the facts in  this case 
is that the suceesor supplier-lessee succeeds 
to the former supplier-lessee’s obligations to 
Texaco.

On  June 11, 1976, FEA issued a num ber of 
amendments to the crude oil supplier/pur­
chaser rule in § 211.63. Am ong these amend­
ments was a new § 211 .63(c )(4 ), which pro­
vided (and  today continues to provide) as 
follows:

In  the event that a pr.psrty which pro­
duces crude oil subject to this section is 
transfen  d  to a new owner, the obligation to 
supply * * * purchasers o f that ‘property’s 
crude oil production shall attach to the new  
owner and new supplier/purchaser relation­
ships subject to this section shall be estab­
lished on that basis (emphasis added ).
The term “owner,” while often used to refer 
to the owner of the fee interest in  land, is not 
necessarily restricted tp this meaning and has 
been construed in particular contexts to ex­
tend to lessees and other owners of possessory 
interests.11 Moreover, the term “property,” 
also used in § 211.63(c) (4 ),  is specifically de­
fined for price purposes to include production  
rights arising from  a fee interest or a lease.1* 
In  addition, the FEA described § 211.63(c) 
(4 ),  both at the time it was proposed and  
upon its adoption, as applying to “the owner­
ship o f or rights to the production of a prop­
erty * * 13 For these reasons, p i’is the
considerations noted below, we construe 
§211.63(c ) (4 )  as applying to the transfer of 
the rights of the owner of the working inter­
est (lessee-producer) as well as to the rights 
of the owner of the royalty interest (le sso r).

As noted above, § 211.63(c) (4 ) was one of 
a num ber o f amendments to the crude oil 
supplier/purchaser rule issued on June 11, 
1976. These amendments were made effective 
“immediately,” as a group, w ithout discus­
sion of the timing of effectiveness or con­
sideration of different effective dates for in ­
dividual amendments. This treatment evi­
dently resulted from  the fact that most of 
the amendments represented true substan­
tive modifications which would normally be 
issued on a prospective basis only. Moreover, 
the rulem aking which gave rise to the 
amendments concerned grew out o f an initial 
rulem aking proceeding earlier in  1976 which  
was designed prim arily to reflect changes In 
the domestic crude oil pricing structure m an­
dated by  the Energy Policy and-Conservation  
Act, enacted December 22, 1975.14 Thus, there 
was additional reason for viewing the pack­
age o f amendments which included the rule  
at issue as generally consisting of evolution­
ary changes in the crude oil supplier/pur­
chaser rule.

However, in the absence of any discussion 
in the pream ble to the final rulem aking effec­
tive June 11, 1976, explaining why § 211.63 
(c ) (4 ) in  particular was made effective “im ­
mediately,” we no not believe that the in ­
clusion of § 211.63(c) (4 ) In that rulemaking  
is conclusive evidence that FEA viewed the 
rule in § 211.63(c) (4 ), as applied to the 
transfer of lessee interests, to be such as to 
preclude its application to transfers of such  
interests which occurred prior to June 11, 
1976, through an interpretation of the pre­
existing crude oil supplier/purchaser rules in  
§ 211.63 generally. W e believe that the reasons 
set forth below for applying the substance

11 See discussion of “owner” and cases cited, 
Blacks Law  Dictionary.

13 10 CFR  212.72.
13 41 FR  16662, April 21, 1976; 41 FR  24338, 

June 16, 1976.
14 41 FR  2830, January 20, 1976; 41 FR  7386, 

February 18, 1976.
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of the rule in § 211.63(c) (4 ) to the present 
case substantially outweigh any presumption  
against such application arising from  pro­
m ulgation of § 211.61(c) (4 ) effective June 11, 
1976.

Before passing to general considerations 
supporting application of the rule in § 211.63 
(c ) (4 ) to the period prior to June 11, 1976, 
we note that at least one of the firms par­
ticipating in  the public hearings on May 6, 
1976, Concerning the group of proposed 
amendments eventually issued in final form  
on June 11, 1976, interpreted the then-pro­
posed § 211.63(c) (4 ) as a clarifying amend­
ment rather than a substantive change. This 
firm ’s testimony in  support o f § 211.63(c) (4 ) 
included the comment that “ [t ]h e  new pro­
posed rules which facilitate transfers of own­
ership of producing properties * * * and  
imposing the existing supply obligations on 
the successor-owner is, in our minds, only a  
clarification of the present regulatory  
intent.” 15

A t the time the working interest (lessee- 
producer) rights o f M obil were transferred to 
Travelers on August 1, 1974, the general sup­
plier/purchaser rule in  § 211.63 provided that 
all “supplier/purchaser relationships” in  e f­
fect under contracts for sales, purchases, and  
exchanges of domestic crude oil on December 
1, 1973, shall remain in effect for the dura­
tion of the petroleum allocation program. 
Such relationships could, however, be termi­
nated by the m utual consent of both parties 
to the relationship.

I t  is not clear from  the language of § 211.63 
whether, when the supplier of crude oil is a  
producer, the obligation to supply for the 
duration of the program is a “personal” obli­
gation which continues to attach to the pro­
ducer if  for whatever reason he lost his pro­
duction rights to the property concerned 
prior to June 11, 1976, or whether this obli­
gation in  effect runs w ith the property and 
thus attaches to the new holder of the pro­
duction rights. A lthough “supplier” is de­
fined in § 211.51 as a “firm ” rather than a  
“property,” there is no general supply obli­
gation affirmatively, imposed on individual 
suppliers o f crude oil in § 211.63. A ll that the 
general rule o f § 211.63 requires Is the m ain ­
tenance of supply relationships. The term  
“supplier/purchaser relationships" Is not de­
fined in the petroleum allocation regulations.

I t  is pertinent to note that the general 
allocation provisions in  10 CFR Part 211, S ub ­
part A, do affirmatively impose an obligation  
on “ [e ]ach  supplier of an allocated product” 
to continue to supply that product to the 
base period purchaser (§ 211.9(a) ) .  However, 
the definition of “allocated product” in  
§ 211.51 includes only “residual fuel and re­
fined petroleum products” and thus excludes 
crude oil. Therefore, 10 CFR  Part 211, Sub­
part A, cannot be interpreted as imposing a 
“personal” supply obligation on the Decem­
ber 1, 1973, supplier of crude oil in the cir­
cumstances addressed by this Interpretation.

W hen  the language of specific régulations 
under consideration does not itself provide 
a sufficient basis for resolving an interpretive 
question arising under those regulations, it 
is usually necessary to consider the under­
lying purposes o f the regulations in  order to 
resolve the question at issue. The purposes 
intended to be served by adoption of the 
crude oil supplier/purchaser rule in  § 211.63 
were: (1 ) To preserve the nation’s crude oil 
distribution system from  disintegration dur­
ing periods of embargo or other shortage,- (2 ) 
to establish a supply floor upon which sup­
ply estimates could be furnished in order to

“ Transcript o f public ' hearings, May 6, 
1976, p. 1-96.
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Implement the buy-sell program  to allocate 
crude oil at the refinery level, and (3 ) to  
preserve access by small and independent re­
finers to lower-priced domestic crude oil.M

I t  can be seen from  the foregoing that the 
crude oil supplier/purchaser rule  was intend­
ed, in particular, to m aintain the sources of 
supply o f crude oil purchasers (especially 
small and independent re finers), and  
through this and other means to preserve 
the crude oil distribution system in  general. 
One means o f doing this was to provide in  
§ 211.63 for the maintenance of “supplier/ 
purchaser relationships” and term ination  
thereof only by m utual consent o f both  
parties. W hen  the facts in  the present case 
are reviewed in light of the foregoing pur­
poses, it is evident that (1 ) attainm ent o f 
both the general objective o f preservation of 
the crude oil distribution system and the 
more specific objective o f preservation of 
crude oil purchasers’ sources o f supply were 
impaired when Texaco was cut off from  the 
particular supply o f crude oil under dis­
cussion w ithout its consent, and (2 ) at­
tainm ent o f these objectives in this case 
depends, in  the last analysis, upon selection 
o f the alternative which w ill best preserve 
Texaco’s supply rights.

W e believe that the supply guarantee a f­
forded to the refiner by § 211.63 is better 
preserved and implemented by assuring con­
tinued access by the refiner to the same 
crude oil through the successor supplier-les­
see. The form er supplier-lessee in a  given  
case may not have any alternative sources 
available w ith  which to supply the purchas­
er, or i f  such crude oil is available to the  
form er supplier-lessee it may not have physi­
cal characteristics suitable for processing by  
the refinery served under the supply contract. 
In  addition, the price of crude oil from  a l­
ternative sources may well be higher pursu­
ant to the stripper well lease exemption, the 
rules permitting "n ew ” crude oil to be priced 
at upper tier price levels, or because o f price 
variations w ith in  the same price tier.

In  addition to being more consistent w ith  
the purpose of § 211.63, we believe the fore­
going approach is more consistent w ith  
relevant goals of the Emergency Petroleum  
Allocation Act o f 1973, as amended, which  
Include, in section 4 (b ) (1 ) thereof (em ­
phasis a d d e d ):

(E ) The allocation of suitable types, grades 
and quality Of crude oil to refineries in  the 
United States to permit such refineries to 
operate at fu ll capacity;

(F )  equitable distribution of crude oil 
* * * at equitable prices among all * * *  
sectors o f the petroleum industry. * * *

The approach taken in  this Interpretation  
would appear better to assure equitable dis­
tribution  of suitable grades o f crude oil 
at equitable prices to refiner-purchasers. The  
preferability o f this approach was echoed in  
comments received by FEA  in support o f 
5 211.63(c)(4 ) prior to its adoption, ind i­
cating that the proposed amendment “serves 
to m aintain established lines of supply to 
a particular facility (i.e., refinery) regard­
less o f the identity o f the titleholder.” 17 

In  Interpretation 1977-15, FEA  took a 
somewhat different approach w ith  respect 
to the question of maintenance of supplier/ 
purchaser relationships between a  producer 
and a reseller of crude oil, on the one hand, 
pnri the same reseller and a refiner, on the

io condor Operating Co. v. Sawhill, 514 F, 
2d. 3 51 ,. 358-9 (1975); 41 FR  2830 (January  

20, 1976).
»W r it t e n  comment submitted by  Skelly 

Oil Co., M ay 6,1976, p. 1.
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other. There, the reseller term inated its sup­
ply relationship w ith  the producer by m utual 
consent without, however, obtaining the ap ­
proval of the refiner. Interpretation 1977-15 
notes that this had  the indirect effect of 
term inating the corresponding relationship  
between the reseller and the refiner w ithout 
the latter’s consent, the “very result which  
10 C FR  211.63 was designed to prevent.”

As requested by  the refiner, FEA ruled in  
Interpretation 1977-15 that the reseller could  
not terminate its supply relationship w ith  
the producer w ithout obtaining the refiner’s 
consent. The reseller was therefore required  
to re-enter the supply chain and resume its 
supply obligation to the refiner.

Interpretation 1977-15 and the present In ­
terpretation are sim ilar in  that they both  
seek to preserve the purchaser-refiner’s sup­
ply rights. The fact that they achieve this 
through somewhat different approaches can  
be explained by the fact that (1 ) the re­
finer’s supplier in  Interpretation 1977-15 was 
a reseller, and somewhat different allocation  
rules apply to crude, oil resellers, whereas 
the supplier here is a lessee-producer; and  
(2 ) unlike the present case, no substitute 
supplier at the same level o f supply was 
present in  Interpretation 1977-15 (the  
producer there began to sell crude oil from  
the property concerned directly to another 
refiner after the w ithdrawal o f the rese ller). 
Under these circumstances, it was necessary 
and appropriate to call upon the reseller 
to resume supply in order to preserve the 
original refiner’s supply rights. In  the present 
Interpretation, it is not necessary to recall 
M obil to „supply Texaco from  other sources 
or to interfere w ith present lease ownership  
because Travelers is in  position as current 
lessee-producer to restore the original “lines 
o f supply.” I t  is less appropriate to require  
Mobile to supply Texaco from  other sources 
than to require Travelers to supply from  
the original production source prim arily be­
cause of actual or potential crude oil price 
and quality variations from  alternative 
sources as discussed above.

2. The fourth footnote in Interpreta­
tion 1977-44, designated footnote 4 as 
issued and footnote 21 as published in 
the F e d e r a l  R e g is t e r  at 42 FR 61278, 
contains a cross-reference to “ fn. 3, 
above.”  In order to harmonize this cross- 
reference with the different system of 
footnoting employed in this case by the 
F ed e r a l  R e g is t e r , it is changed to read 
“ fn. 20, above.”

W il l i a m  S. H e f f e l f in g e r , 
Director of Administration.

D e c e m b e r  16, 1977.
[F R  Doc.77-36453 Filed 12-19-77;4:36 pm j
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CHAPTER II— FEDERAL RESERVE SYSTEM
SUBCHAPTER A— BOARD OF GOVERNORS OF

THE FEDERAL RESERVE SYSTEM
[Reg. Z; FC-0133 through FC-0138]

PART 226— TRUTH IN LENDING 
Official Staff Interpretations

AGENCY: Board of Governors of the 
Federal Reserve System.
ACTION: Official staff interpretation(s).
SUMMARY: The Board is publishing the 
following official staff interpretations of

Regulation Z, Issued by a duly authorized 
official of the Division of Consumer A f­
fairs.
EFFECTIVE DATE: December 20, 1977.
FOR FURTHER INFORMATION CON­
TACT:

Anne Geary, Chief Staff Attorney, Di­
vision of Consumer Affairs, Board of 
Governors of the Federal Reserve Sys­
tem, Washington, D.C. 20551 (202-452- 
3946).

SUPPLEMENTARY INFORMATION: 
(1) Identifying details have been deleted 
to the extent required to prevent a clear­
ly unwarranted invasion of personal pri­
vacy. The Board maintains and makes 
available for public inspection and copy­
ing a current index providing identify­
ing information for the public subject to 
certain limitations stated in 12 CFR 
261.6.

(2) Official staff interpretations may 
be reconsidered upon request of interest­
ed parties and in accordance with 12 
CFR 226.1(d) (2). Every request for re­
consideration should clearly identify the 
.number of the official staff interpretation 
in question, and should be addressed to 
the Secretary, Board of Governors of the 
Federal Reserve System, Washington, 
D.C. 20551.

(3) 15U.S.C. 1640(f).
5 226.4(a)— 5 percent discount off cash 

price o f lot given to a ll customers (cash or 
credit) who complete construction o f home 
on lot w ithin 6 months is not finance charge 
and is subsequent occurrence requiring no  
disclosure.

5 226.6(g)— 5 percent discount off cash 
price of lot given to a ll customers (cash or 
credit) who complete construction of home 
on  lot w ithin 6 months is not finance charge 
and is subsequent occurrence requiring no 
disclosure.

N ovember 16, 1977.

This is in response to your letter o f * * *, 
requesting an official staff interpretation of 
Regulation Z  w ith  regard to the disclosures 
required in connection w ith  the type of 
transaction described below.

Y ou  state that your client sells vacant land  
under instalment sale contracts and retains 
title to the land until such contracts are 
paid in  fu ll. Your client intends to give a  
five per cent discount off the cash price o f a  
lot to each purchaser who substantially com­
plete construction of a home on the lot w ith ­
in six months after the consummation o f the 
instalment sale. The same discount w ill be 
given to any cash customer who substantial­
ly completes construction of a home w ith in  
six months after purchasing a lot from  your 
client. The five per cent discount option w ill 
be made known to each purchaser at the 
time the sale transaction is entered into. The  
purpose o f the discount, according to your 
letter, is not to induce prepayments, bu t  
rather to enhance the value of the entire de­
velopment by encouraging construction. You  
ask staff to confirm your conclusion either 
that the five per cent discount does not con­
stitute a discount, as that term is used in  
5 226.4 o f Regulation Z  (Determ ination of 
Finance Charge) or that giving the discount 
constitutes a subsequent event under 5 226.6 
(g )  o f the regulation.

In  staff’s view, inasmuch as the five per 
cent discount offered by your client is equally  
available to all purchasers who substantially
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