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disclozed by attorneys of the Depart-
ment of Justice or other Federal agency
us provided by paragraph (b) (1) of this
section are—

(1) Other officers and employees (in-
cluding attorneys) of the Department of
Justice (including an office, board, divi-
sion, or bureau of such department, such
as the Federal Bureau of Investigation
or the Drug Enforcement Administra-
tion) or other Federal agency described
in paragraph (b) (1) of this section, such
as clerical personnel (for example, sec-
retaries, stenographers, docket and file
room clerks, and mail room employees)
and supervisory personnel (for exam-
ple, In the case of the Department of
Justice, Section Chiefs, Deputy Assist-
ant Attorneys General, Assistant Attor-
neys General, the Deputy Attorney Gen-
eral, the Attorney General, and super-
visory personnel of the Federal Bureau
of Investigation or the Drug Enforce-
ment Administration) ;

(i1) Officers and employees of another
Federal agency (as defined in section
6103(b) (9)) working under the direc-
tion and control of such attorneys of
the Department of Justice or other Fed-
eral agency described In paragraph (b)
(1) of this section; and

(111) Court reporters.

Because of the need for immediate
guldance with respect to the provisions
contained in this Treasury decision, it is
found impracticable to issue it with no-
tice and public procedure thereon under
subsection (b) of section 553 of title 5
of the United States Code or subject to
the effective date limitation of subsection
(d) of that section.

(This Treasury declsion is | d und
the suthority contained in sections 6103(q)
and 7805 of the Internal Revenue Code of
1954 (00 Stat. 1685, 63A Stat, 917; 26 US.C.
€103{q), 7805).)

DONALD C. ALEXANDER,
Commissioner of
Internal Revenue.

Approved: January 19, 1977.

CrARLES M. WALKER,
Assistant Secretary of
the Treasury.

PR Doc.77-2865 Filed 1-10-77;4:51 pm]

Title 28—Judicial Administration

CHAPTER |—DEPARTMENT OF JUSTICE
[|Order No. 678-77)

PART 0—ORGANIZATION OF THE
DEPARTMENT OF JUSTICE

Subpart B—Office of the Attorney General

ADMINISTRATION OF THE FEDERAL JUSTICE
RESEARCH PROGRAM

This order amends the functions of
the Office of Policy and Planning by as-
signing to it responsibility for the ad-
ministration of the Federal Justice Re-
search Program.

By virtue of the authority vested In
me by 28 U.S.C. 509, 510, and 5 US.C.
301, Subpart B of Part 0 of Chapter I
“of Title 28, Code of Federal Regulations,
is amended as follows:
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1. Paragraph (d) of §0.6 is redesig-
nated paragraph (e).

2. A new paragraph (d) of § 0.6 is in-
serted immediately after paragraph (¢),
to read as follows:

§ 0.6 Office of Policy and Planning.
- » . » -

(d) Administer the Federal Justice
Research Program, a departmental pro-
gram for the conduct, by contract or
otherwise, of research bearing upon fed-
eral civil and criminal justice.

Dated: January 14, 1977.

Eowarp H. Levr,
Attorney General.
IFR Doc.77-2102 Filed 1-24-77:8:45 am)

Title 29—Labor

CHAPTER V—WAGE AND HOUR DIVISION,
DEPARTMENT OF LABOR

PART 657—TOBACCO MANUFACTURES
INDUSTRY IN PUERTO RICO

Wage Order

Pursuant to sections 5, 6, and 8 of
the Falr Labor Standards Act of 1938
(62 Stat. 1062, 1064, as amended (29
U.8,C. 205, 206, 208) ), including the Falr
Labor Standards Amendments of 1974
(Pub. L. 93-259; 88 Stat. 55), and Reor-
ganization Plan No. 6 of 1950 (3 CFR
1949-53 Comp., p. 1004), and by means
of Administrative Order No. 647 (41 FR
40254), the Seretary of Labor appointed
amgl convened Industry Committee No.
137 for Tobacco Manufactures Industry,
referred to the Committee the question
of the minimum rate or rates of wages
1o be paid under section 6 of the Act to
such employees, and gave notice of a
hearing to be held by the Commitiee.

Subsequent to an investigation and a
hearing conducted pursuant to the no-
tice, the Committee has flled with the
Administrator of the Wage and Hour
Division of the Department of Labor a
report containing its finding of fact and
recommendations with respect to the
matters referred to it,

Accordingly, as authorized and re-
quired by section 8 of the Fair Labor
Standards Act of 1938, Reorganization
Plan No. 6 of 1950, and 29 CFR 511.18,
the recommendations of Industry Com-
mittee 137 are hereby published, amend-
ing §§657.2 () (1), (a)(2), (a)(3), and
(a) (5) of Part 657, Title 29, Code of Fed-
eral Regulations. The other wage rates
have heretofore reached the mainland
rates and are continued.

As amended § 65%.2 reads as follows:

§ 657.2 Wage rates.

(a) Pre-1961 coverage classifications,

(1) Filler tobacco processing classifi-
cation. (1) The minimum wage for this
classification is $1.56 an hour through
April 30, 1977. Under section 6(¢) of the
Act, the rate is increased $.15 on May 1,
1977, and an additional $.15 on May 1 of
each succeeding year until the mainland
rate is reached,

(2) Wrapper type tobacco processing
classification, (1) The minimum wage
for this eclassification is $1.85 an hour
through April 30, 1977. Under section
6(c) of the Act, the rate is increaséd $,15
on May 1, 1077, and an additional §.15
on May 1 of each succeeding year until
the mainland rate is reached.

(3) Machine threshing, other opera-
tions classification. (1) The minimum
rate for this classification I8 $2.07 an
hour through April 30, 1077. Under sec-
tion 6(c) of the Act, the rate is increased
$.15 on May 1, 1977, and an additional
$.15 on May 1 of each succeeding year
until the mainland rate is reached.

(5) Other products and activities clas-
gification, (1) The minimum rate for this
classification is $2.13 an hour through
April 30, 1977, Under section 6(¢) of the
Act, the rate is increased $.15 on May
1, 1977, and an additional $.15 on May
1 of each succeeding year until the main-
land rate is reached.

(Secs, 5, 6, 8, 52 Stat. 1062 and 1064, us
amended (20 U.S,C, 205, 206, 208).)

Effective date: The effective’ date of
these amendments is February 10, 1977,

Signed at Washington, D.C,, on this
14th day of January 1977,

RONALD J. JAMES,
Administrator, Wage and Hour
Division, United States De-
partment of Labor,

|FR Doc.77-2135 Piled 1-24-77;8:45 am|

CHAPTER XXVI—PENSION BENEFIT
GUARANTY CORPORATION

PART 2608—INTERIM REGULATION ON
ALLOCATION OF ASSETS

Amendment to Allow Subclasses
Correction

In FR Doc. 77-1132 appearing on page
2677 in the issue of Thursday, Janu-
ary 13, 1997 on page 2678, 1st column,
the 2nd paragraph, beginning with the
amendatory language, the document
should be corrected to read as follows:

In consideration of the foregoing part
2608 of Chapter XXVI, Title 29, is
amended as follows:

1. Sections 2608.7(b) (1) () (C)
(b) (2} (i) (A) are revised to read:

§ 2608.7 Priority eategory 2 henofits,

and

. - - . »
(b) * *»*
‘l' L
(§) o »»
A - - . .

(C) Interest, if any, on the sum of
the amounts determined under para-
graphs (b) (1)) (A) ‘and (B) of this
section compounded annually at the ap-
plicable rate under section 204(c)(2)
(C) (iil) of the Act, from the
of the first plan year to which section
204(¢c) of the Act applies to the earlier
of the participant’s retirement date or
the date of plan termination.
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(A) Add accumulated employee con-
tributions computed under paragraph
(b) (1) of this section and interest at the
applicable rate on such contributions
under section 204(c) (2)(C) (ii1) of the
Act from the date of plan termination to
_the date on which the participant would
attain normal retirement age.

2. Section 2608.10(a) s revised to
read:

§ 2608.10 Priority category 5 benefits,

fa) Priority category 5 benefits consist
of all nonforfeitable benefits payable
with respect to a participant in a plan,
other than benefits derived from volun-
tary employee contributions assigned to
priority category 1 and all benefits as-
signed to priority categories 2, 3 or 4. The
only benefits payable as annuities con-
tained In this section are those benefits
payable as annuities to which a partici-
pant is entitled under § 26055 of this
chapter.

Title 30—Mineral Resources

CHAPTER 1I—GEOLOGICAL SURVEY,
DEPARTMENT OF THE INTERIOR

PART 211—COAL MINING
OPERATING REGULATIONS

Surface Management; Final Regulations

On December 6, 1976, the Department
of the Interior proposed several changes
in the regulations contained in 30 CFR
Part 211 as part of its efforts to comply
with the requirements of the Federal
Coal Leasing Amendments Act of 1975,
80 Stat. 1083. The proposed changes were
published in 41 FR 533680 (1976). This
rulemaking adopts final changes based
on that proposed rulemaking. The
changes from the original proposal are
explained in a related rulemaking that
amends Title 43 CFR. That rulemaking is
published today In the FEDERAL REGISTER
at page 4442, This rulemaking notice
also contains several changes in the reg-
ulations in 30 CFR Part 211 that were
not previously proposed. The changes are
minor and are made to clarify existing
requirements or to conform the language
of minor provisions of the regulations to
the intent of the drafters. The Depart~
ment believes it is unnecessary to pub-
lish these changes as proposed rulemak-
ing because they are minor, do not
change existing right or impose new re-
quirements. Comments on these Jlatter
changes may be directed to the Director,
US. Geological Survey, The National
Center, Reston, Virginia, 22092, Appro-
priate action will be taken on any com-
ments.

Under the authority granted to the
Becretary of the Interior, Tifle 30 CFR

Part 211 is amended to read as follows:
§21L1 [Amended]

1. The thirteenth line of 30 CFR 211.1
(b) is amended by the insertion of “eco-
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nomic” between “maximum' and “re-
covery."”
§211.2 (Amended]

2. 30 CFR 211.2(r) is amended as fol-

(r) Lessee means any person or per-
sons, partnership, assoclation, corpora-
tion, public body, or governmental entity
to whom & coal lease is issued, subject
to the regulations in this Part, or an
assignee of such a lease under an ap-
proved assignment.

3. 30 CFR 211.2(5) is amended by the
substitution of a comma for the period
at the end and the addition of the fol-
lowing: “or any person, association, cor-
poration, public body, or governmental
entity to whom an exploration license
is issued pursuant to section 201(b) of
Title 30 of the United States Code.”

§21L10 [Amended]

‘4. The first sentence in 30 CFR 211.-
10(a) (1) is amended to read as follows:
(a) General. (1) Before conducting
any.operation on leased, permitted, or
licensed land other than casual use, the
operator shall submit to the Mining
Supervisor, and obtain his approval of
an exploration or mining plan; on any
lease issued or readjusted after August
4, 1976, the first mining plan shall be
submitted to the Mining Supervisor not
later than three years after the effective
date of the lease or three years after the
date of readjustment, whichever is later,
5. 30 CFR 211.10(c) (6) is amended to
read as follows:

(ii) The method of mining, including
mining sequence and proposed produc-
tion rate; the plan for any lease issued
or readjusted after August 4, 1976, must
provide for the mining of all the reserves
of the logical mining unit of which the
lease is a part in a period of not more
than forty years; that period shall begin
on the date of approval of the first min-
ing plan for that logical mining unit.

6. 30 CFR §211.10(d) (1) is amended
by adding a sentence after the last sen-
tence of that paragraph which says:
“Where the land involved in the mining
plan is under the surface jurisdiction of
an agency other than the Department of
the Interior, that other agency must con-
sent to the terms of the approval of the
mining plan.”

§21140 (Amended]

7. Title 30 CFR §21140(a)(12) is
amended by adding a new subsection (iil)
to read as follows:

(ii{) For the purpose of paragraph (a)
(12(1) hereof, “access roads"” shall not in-
clude temporary roads constructed with-
in & working pit for the purpose of use
by equipment and personnel for access
to the coal being mined,

§211.5 [Amended]

8. Title 30 CFR §2115@ (1) 1is
amended to read as follows:

() Approval of a new mining plan,
or any major modification thereof, and
approval of any modification to a pre-
viously approved mining or exploration
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plan which contains a request for a vari-
ance pursuant to § 211.74 hereof.

Dated: January 19, 1977.

TrOMAS S. KLEPPE,
Secretary of the Interior.

[ PR Doc.77-2257 Piled 1-24-77:8:45 am|

Title 43—Public Lands: Interior

CHAPTER II—BUREAU OF LAND MANAGE-
MENT, DEPARTMENT OF THE INTERIOR

SUBCHAPTER c—uwu MANAGEMENT
PART 3040—ENVIRONMENTAL AND
SAFETY

Subpart 3041—Surface Management

This rulemaking adopts as final two
conforming changes to Title 43 CFR Sub-
part 3040, The first of the changes is
directly related to actions that the De-
partment of the Interior has taken under
30 CFR 211.75(a), Under that section,
the Department may, under certain cir-
cumstances adopt the requirements of
a state’s reclamation law as Federal. The
Department has taken this action in
Wyoming, 41 FR 53793, and proposed to
do so in Montana, 41 FR 30036. The
amendment made in this rulemaking
codifies the Department’s stated position
that the reouirements of 43 CFR subpart
3041 are effected by adoption of State
law as Federal law. The second amend-
ment in this rulemaking clarifies that
the definition of sccess roads in 43 CFR
£3041.2-2(1) (12) does not include tem-
porary roads inshe mining pit. The De-
partment has alreadv made a similar
amendment to the reauirement on this
point in 30 CFR 211.40(a) (12). The De-
partment has not published either of
these regulations as proposed rulemaking
because it has concluded that publication
as & proposed rule is unnecessary because
of the minor nature of these chanves,
Comments on these changes mav be filed
with the Director. Bureau of Land Man-
agement, (210), Washington, D.C. 20240,
and the Department will take appro-
priate action on any comments,

Under the authority granted to the
Secretary of the Interior, Subpart 3041
of Title 43 CFR is amended to read as
follows:

. . . » .

1. Title 43 CFR § 3041.2-2(f) is amend-
ed by adding after “subpart” and before
“:* the following, “except as otherwise
provided by the action of the Secretary
under 30 CFR § 211.75(a)."

2. Title 43 CFR § 3041.2-2((12), is
amended by adding & new paragraph (f)
(12) (iiD), as follows:

§ 3041.2-2 Obligations and standards of
performance.
- L] » - -
(f) L B
o by B X

(i) For the purpose of paragraph
(f) (12) (D) of this section, “access roads"
shall not include temporary roads con-

structed within a working pit for the pur-
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pose of use by equipment and personnel
for access to the coal being mined.

Dated: January 18, 1977,

THOMAS S. KLEPPE,
Secretary,
Department of the Interior.

[FR Doc.77-2250 Flled 1-24-77;8:45 am]

COMPETITIVE COAL LEASING SURFACE
MINING REGULATIONS: COAL

Final Regulations

This rulemaking notice discusses and
adopts as final rules proposals that were
made in three separate rulemaking
notices; (1) proposed revisions to the
Energy Minerals Activity Recommenda-
tion System (EMARS), 41 FR 47258,
proposed revisions to miscellaneous regu-
lations, 41 FR 48124; and proposed re-
visions to surface management coal min-
ing operating regulations, 41 FR 53360.
Each of these proposals was made to en~
sure that the Department of the Interi-
or’s coal leasing and management regu-
lations conformed to the requirements of
the Federal Coal Leasing Amendments
Act of 1975 (FCLAA), 90 Stat. 1083, Be-
cause these three sets of proposed regu-
lations are closely related, the Depart-
ment is publishing the final rulemaking
for each in this consolidated proceeding.

The Department has fully considered
all of the comments that were received
during the comment periods for these
regulations, and has considered to the
extent possible comments received after
that time. This notice discusses those
comments that the Department feels are
of the greatest public interest. The De-
partment has made several changes in
the proposed regulations in response to
the comments that were received. The
notice discusses most of these important
changes. These changes have also forced
the Department to renumber the pro-
posed regulations. Consequently, the sec-
tion numbers in this rulemaking may not
correspond to those in the proposals.

Discussion oF CHANGES AND COMMENTS

1. Confusion Over the Relationship
Between EMARS and the Surjace Man-
agement Regulations in 43 CFR PRart
3040. Although the Department intended
that EMARS should contain the major
set of requirements for competitive coal
leasing, the regulations in 43 CFR Part
3040 also have contained language that is
related to leasing procedures. The final
rulemaking clarifies the role of both sets
of regulations by removing all leasing as-
pects of Part 3040 and, where necessary,
placing the appropriate language in the
EMARS subpart, 3525. Part 3040 retains
its Intended function of establishing
standards and procedures for the surface
management of future and existing fed-
eral coal leases, To ensure that the
changes made In Part 3040 are under-
stood, this rulemaking notice reprints
that entire subpart as revised. The
changes made in Part 3040 are not sub-
stantive changes and do not affect or
change the standards or procedures that
will be used. Although this revision of

FEDERAL REGISTER, VOL. 42, NO. 16—TUESDAY, JANUARY

RULES AND REGULATIONS

Part 3040 was not included In the earlier
proposals, the Department has concluded
that it is unneécessary to publish them as
proposed rulemaking because they make
no changes in the prior standards and
are essentially & recodification of the
existing regulations. The public is en-
couraged to bring to the attention of the
Department any deficiencies in the
changes. If further amendments are re-
quired, the Department will make the
necessary changes at an appropriate
time.

The major change in subpart 3041 is
the removal of the section on lease ap-
plications. The EMARS regulations, in
section 3525.9, now list the exclusive re-
quirements for coal lease applications. A
person who wishes to file an application
for a competitive coal lease will have to
comply with this section, The applica-
tion procedures in other parts of 43 CFR
Part 3500, such as § 3521.2-2, do not ap-
ply to competitive coal leasing. The pro-
cedures in subpart 3525 do apply. The re-
vised application procedures also make
explicit what was implicit in previous
regulations: the Department will only
accept competitive lease applications for
short-term competitive lease sales. Sec-
tion 3525 of the final regulations restates
the short-term leasing criteria that the
Department adopted in May 1873, and
that Secretary Klieppe reaffirmed his
policy statement in January 1976. The
criteria require that the coal to be leased
will’ be used to maintain an existing
operation or be used as a reserve for pro-
duction in the near future for & new
mine. Under the second standard, opera-
tion must be scheduled to commence
within 3 years, and delivery of the
coal must be expected to commence in 5
years. Short-term leases will be issued in
compliance with all of the EMARS pro-
cedures except for nominations and the
coal leas¢ schedule. Except for those
situations, the Department, under
EMARS, will rely on nominations (and
competitive coal lease applications on
file) to indicate the need for additional
coal leasing. To help ensure that nomi-
nations will be requested with sufficient
frequency, the final regulations specifi-
cally authorize any person to ask for a
call for nominations. This request is in-
formational only, and does not trigger
any Bureau action. )

One other change was made in the
regulations in Part 3040. Existing 3040
regulations refer to “leases, permits or
licenses.” Since Congress repealed the
Department's authority to issue pros-
pecting permits, the references
throughout that part to permits have
been deleted. (The references in Part
211 have been retained since they deal
with post-issuance matters.)

2. Clarification of EIS Requirements,
One comment requested the Department
to clarify whether under EMARS, the
Department would prepare an EIS on
both a coal lease and & mining plan. The
Department has been preparing impact
statements when it proposes to approve
mining plans that will significantly af-
fect the environment. However, all of
the mining plans to date cover leases for

which no EIS was done prior to lease
issuance. Where the Department has
prepared an impact statement prior to
lease issuance, it does not expect it will
have to do a second statement at the
mine plan stage since the impacts of
mining will have been adequately con-
sidered in the leasing EIS.

3. Special Leasing Opportunities. The
preamble to the draft regulations stated
that the Department would choose a
reasonable number of tracts for special
leasing opportunities on an ad hoc basis,
Comments on this proposal were gener-
ally favorable, and the final regulat!ma
retain this flexibility. The proposed reg
ulations had a requirement that the De-
partment would hold a special leasing
opportunity sale only if a public body
nominated tracts in a state, Because
the Department wishes to promote this
anti-monopoly aspect of EMARS sys-
tem, the nomination requirement has
been eliminated. The Department will
consider timely post-nomination re-
quests for special leasing opportunities
to the extent that it is feasible. The De-
partment urges public bodies to partici-
pate extensively in the nomination proc-
ess since it is the major way the Depart-
ment receives information on the need
for federal coal leasing.

Several comments inquired whether a
public body which has or will engage in
a joint venture with a private company
qualifies for the special leasing oppor-
tunity. BEach situation will require sep-
arate analysis. In general, arrange-
ments of that type will be satisfactory
if there is no attempt to circumvent the
obligation to use the federal coal for the
benefit of the members of the public
body. For example, a public body would
not be disqualified from participating in
a special leasing opportunity if it intend-
ed fo burn the coal from a federal lease
in a plant controlled by & private corpo-
ration if the power delivered to the pub-
lic body was essentially equivalent to the
coal it supplied to the power plant,

A comment by & coal association sug-
gests that where both public bodies and
others nominate a tract, public bodles
should have to bid against private bodies
and that “[(tlhe special leasing oppor-
tunity would derive from the fact that
if & public body were willing to pay
more than the highest bid made by a
private company, the public entity would
be allowed to lease the tract.” This sug-
gestion would negate totally the leasing
preference granied in the Act and has
been rejected. Some of the comments
suggested that the definition of public
bodies proposed in 43 CFR 3500.0-5 was
too broad, others that it was too narrow.
The Department has reviewed the legis-
lative history of the Act and has con-
cluded that although the term “public
bodies” was directed primarily at rural
electric cooperatives and other con-
sumer-controlled utilities, it is broad
enough to encompass a broad range of
non-profit organizations. The final reg-
ulations have been amended by adding
general language to include organiza-
tions similar to the ones actually named
in section 3500.0-5.
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Finally, one comment expressed con-
cern whether public bodies could bid in
regular lease sales. The clear answer to
that question is that they may bid in
both special and regular sales.

4. Disqualification of Holder of Federal
Leases for 10 Years. Section 3525. 3, as
proposed, codifies the requirement in the
FCLAA that disqualifies certain holders
of federal coal leases from participating
in competitive lease sales. One comment
correctly noted that the proposed regu-
lation omitted the statutory exception
for operations that are interrupted by
strikes, the elements or casualties not
attributable to the lessee, or where ad-
vance royalities are being paid. The final
regulations correct this omission, and re-
number the proposed section as 3525.4.

5. Attorney General Consultation. Sev-
eral comments suggested that due process
and the FCLAA required the Department
to hold & hearing prior to rejecting’sa
coal lease on the basis of a determination
by the Attorney General that the lease
ssuance would create a situation incon-
sistent with the anti-trust laws. The De-
partment does not agree and has not
changed this requirement. The purpose
of the hearing requirement in section 15
of the FCLAA is to establish the proce-
dures that will permit the Secretary to
issue a lease despite an adverse recom-
mendation by the Attorney General. The
Secretary is not required to hold a hear-
ing prior to rejecting a bid, in this and
other situations, because the bidders do
not have the type of interest protected
bé' the due process clause of the Consti-
thition. Also, the Departments of Interior
and Justice are still determining what
Information a bidder must submit, and
consequently, the regulations remain
general on that point. The regulations
have been changed in one respect. The
proposed regulation stated that the Sec-
retary could not act until 30 days after
he requested the advice of the Attorney
General, but did not state whether the
Attorney General's faflure to respond on
time permitted the Secretary to issue the
lease, The final regulations state that the
Secretary may proceed with the issuance
of a lease if the Attorney General does
not respond to the request for an opinion
in 30 days. Finally, the regulations clari-
fy that the Department may offer a lease
to the second high bidder if, for any
reason, the high bidder is unable to re-
celve the lease.

6. Deferment of Bonus Payment. Sev-
eral of the comments suggested that the
Department should defer the bonus pay-
ments for a 10-year period. The Depart-
ment has decided to retain the 5-year
schedule, as proposed, because it feels it
is a good balance between the need to
promote competition by reducing front-
end costs and the need to have sufficient
holding costs to deter speculative hold-
ings of leases. However, the final rules
contain one change from the rule pro-
posed on deferred payment sales, The
proposed rule stated that at least 50 per
cent of all sales would be on a deferred
payment basis. To maximize the oppor-
tunity of small businesses to compete for
federal coal leases, section 3525.7 of the
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final regulations requires that all com-
petitive lease sales be on a deferred pay-
ment basis.

7. Confidentiality of Information.
Some of the comments requested that the
Department omit the language In the
proposed section 3525.10(f), and substi-
tute the language in section 3520.1-2(f)
of the regulations adopted on June 1,
1976, 41 FR 22053. Both sections state
how information submitted’ under the
EMARS will be treated under the Free-
dom of Information Act. The fermer sec-
tion merely states that the Department
will treat information In accordance
with the Freedom of Information Act.
The latter section states which specific
type of information will be withheld
from disclosure. The final regulations,
section 3525.8(1), retain the language in
the October 28, 1976 proposal. There are
two reasons for this decision. First, the
Department Is currently preparing and
will publish shortly extensive Freedom of
Information regulations for mineral in-
formation. These regulations, if adopted,
would permit the Department to adjudi-
cate whether information is subject to
disclosure at the time of its submission.
Second, the Department’s authority to
withhold the information specified in the
June 1, 1976, regulations has been chal-
lenged in a Freedom of Information suit
which is currently pending before the
Department. For both of these reasons,
the Department prefers to leave its reg-
ulations in a general format.

8. Limitation of Overriding Royalties.
One comment suggested that the De-
partment institute limitations on over-
riding royalties to limit speculation in
federal coal leases. The Department has
regulations on this topic that are found
in 43 CFR § 3503.3-2(¢) (3) (D). If the De-
partment determines that the limitations
in this section are inadequate to prevent
speculation in federal coal leases, it may
reduce the limits in the section. The final
rulemaking does not change the require-
ments of the existing regulations,

9. Land-use Plans, Several comments
requested additional clarification of the
requirements for a land-use plan, Some
of the comments also suggested that the
Department's Management Framework
Plans wers not plans which complied
with the requirements of the Federal Coal
Leasing Amendments Act. The Depart-
ment has taken steps in these final regu-
lations to clarify what minimum require-
ments are necessary to have an adequate
land-use plan. The Federal Coal Leasing
Amendments Act does not explain what
is meant by the term “comprehensive
land-use plans." Language in the legisla-
tive history of the Act suggests that the
definition of a comprehensive land-use
plan should be taken from what was
eventually passed as the Federal Land
Policy and Management Act of 1976, 90
Stat. 2743, S. Rep. No. 94-296, 94th Cong.,
15t Sess. 14 (1975). The Department is
required by that Act to use a land-use
planning system that conforms to its re-
quirements. Since the Department will
use the same planning system for coal
lensing as well as other activities, the
Department has included in the EMARS
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regulations a list of the planning system
requirements of the Federal Land Policy
and Management Act. These are included
in section 3525 of the final regulations.

The Department reiterates its conclur
sion that the Department's existing plan-
ning prozesses meet the requirements of
both the Federal Coal Leasing Amend-
ments Act and the Federal Land Policy
and Management Act. The legislative his-
tory of both Acts confirms that Congress
was both aware of and satisfied with the
Department’s planning system. 122 Cong.
Rec. E. 3667 (daily ed. June 29, 1976);
H. Rep. No. 94-1163, 94th Cong., 2d Sess.
5 (1976) . The only real changes that will
be required in the Department's planning
system are the addition of specific figures
on underground and surface coal deposits
and a more formalized public participa-
tion process. The Department will also
propose for adoption as formal regula-
tions, the procedures and requirements of
its planning system. The Department is
now preparing proposed land-use plan-
ning regulations. These final regulations
drop the reference to the Management
Framework plans, and instead refer to a
land-use planning system.

10, Hearings and Meetings. Several
comments criticized the Department's
proposed EMARS regulations for their
faflure to comply with the hearing re-
quirements of the Federal Coal Leasing
Amendments Act. In particular, criticism
was directed at the use of the term
“meeting” to describe the opportunity for
public input prior to the adoption of a
land-use plan, Traditionally, the Depart-
ment has used the term “hearing” to
denote a proceeding conducted by an
Administrative Law Judge, and the term
“meeting” to denote a proceeding that is
conducted by other employees. Despite
the Department's past practice, the final
regulations do call for & “hearing” before
a land-use plan is adopted if one is re-
quested. The regulations go on to define
the requirements of a hearing. Only two
requirements are present., First, the De-
partment (or the other agency which
prepares a land-use plan) must allow
the orderly presentation of testimony by
those who wish to do s0. Second, If a re-
quest is made in advance of the hearing,
a complete transcript of the hearing
must be made, The hearing described by
the regulations is not a formal adversary
proceeding that requires findings of fact
or a recommended decislon and does not
have to be conducted by an Administra-
tive Law Judge. Its sole function is to
ensure that the agency which prepares
the plan has given the public an adequate
opportunity to comment on the proposed
action. The regulations explicitly exempt
from this more formal hearing proce-
dure land-use plans which were adopted
prior to the enactment of the Federal
Coal Leasing Amendments Act if the
public had an adequate opportunity to
comment on the adoption of the plan.

The final regulations also clarify the
requirements of the hearing that is to be
conducted on the proposed lease tracts
prior to & final decision. Under the final
regulations, this hearing will be con-
ducted on the record, and held after the
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environmental analysis process has been
completed, after the technical examina-
tion has been comvleted, but before the
Bureau of Land Management has made
recommendations on a proposed coal
Jease schedule to the Secretary. The
regulations do not require the use of an
Administrative Law Judge, although one
may be used.

11. Lease modifications. A request was
macde that § 3524.2-1(a), which provides
that the modification of a lease by add-
ing contiguous coal deposits shall not ex-
ceed 180 acres or the same number of
acres as that in the original lease, be
modified by adding the words “which-
ever is less.” This suggestion was adopted
to clarify the intent of the section.

The proposed regulations did not re-
ouire that a lease modification change
the terms at the original lease and a
suggestion was made to modify § 3524.2-
1(¢) to provide that the Secretary pre-
scribe terms and conditions applicable to
all the acreage in & modified lease. The
Department has revised the section to
make that requirement mandatorv. The

of section 13 of the Federal
Coal Lease Amendments Act states that
the modified lease (the original lease plus
the added acreage) must have lease
terms consistent with the Act.

12. Use of Rentals as a set-off against
royalties. Prior to the enactment of the
Federal Coal Leasing Amendments Act,
the Mineral Leasing Act and the Depart-
ment's regulations required rentals to be
credited against royalties that were owed
for that year. The Federal Coal Leasing
Amendments Act repealed that authority
and the final regulations, in 43 CFR
3503.3~1 reflect that loss of authority.
The Department will continue to allow
holders of leases issued before August 4,
1976, to retain this offset until their
leases are readjusted,

13. Preliminary Plans. The revised
reguiations also clarify that the require-
ment to submit a preliminary plan is
limited to those who flle an application
for a lease. Nominators are not required
to submit a preliminary plan. The infor-
mation required by a preliminary plan
is & good guide, however, to the type of
information that the Bureau desires to
receive under the nomination proceks.

14. Nominations, The final regulations
retain the one-tier nomination system
that was adopted in the June 1, 1976, reg-
ulations even though the response to the
one-tier system has not been entirely
favorable. The one-tier system, which
was instituted at the reouest of the West-
ern Governor's Regional Energy Policy
Organization, does give the public op-
portunity to comment on the industry
nominations after the nominatfons proc-
ess has been held. This opportuntiy
comes at the public meeting that will be
held after the nominations are received
(which may be combined with the hear-
ing on adoption of & land-use plan) but
before the Department chooses proposed
coal lease tracts for environmental anal-
ysis. This is now jincluded In 43 CFR
3526.9(1). The public may also comment
on the nominations through the normal
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land-use planning process, and at the
hearings on environmental impact state-
ments, and at the final hearing prior to
the Secretary’s decision whether to adopt
a coal lease schedule. The Department
has concluded that because these oppor-
tunities are available, the one-tier system
is satisfactory.

15. Reasonable Prices. One comment
asserted that the Department was not

that coal from federal leases was sold
at reasonable prices. As the comment
noted, the Department has reserved in
its leases the right to take adequate
measures to ensure the sale of coal from
federal coal leases at reasonable prices.
The Department believes this protects
the public interest, sufficiently for the
present,

16. Notice of availability of Exploration
Plans. The December 6, 1976, notice pro-
posed that the notice of availability pro-
cedures in 30 CFR § 211.5 apply to ex-
ploration plans. Several adverse com-
ments were received on this point, and

cluded that the procedures of the section
are not appropriate for exploration

plans. ¢
17. Fair Market Value Determinations.

to the dominance of Fed-
eral coal in many areas, there have not
enough recent sales to allow use
of the comparative sales method at least

value of coal offered for lease. Using
projections of future coal prices and esti-
mates of coal production costs, the value
of a coal tract can be estimated. The
method would employ probabilistic tech-
niques to take account of coal price
uncertainties. This method of estimat-
ing coal resource value is similar to the
Monte Carlo technigues now used for
OCS resource value estimation.

The coal DCF model now under de-
velopment Is being tested in prototype
situations and in short-term criteria
lease sales. Because the best method for
fair market value determination is still
being examined, it is Inappropriate at
this time to make commitments to any
particular method, and the final regula-
tions are general on this point.

18. Intertract Competition. Two com-
menters stated thelr concern that inter-
tract competition was authorized but no
explanation was given as to how it would
work. Intertract competition is a method

of comvetitive bidding that can be em-
ployed where there is more federal coal
acceptable for development in & sale area
than the government has determined is
suitable for lease in a given lease sale,
Under intertract compvetition, bidders
will be requested to submit bids on the
tracts acceptable for development, but
bids will be accepted only for tracts with
the relative highest bids (a per ton
basis) , such that the total of leased coal
eauals the government's lease sale target.
The purposes of intertract competition
are to maintain strong bigging competi-
tion in western coal areas with highly
fragmented coal and surface ownership
and to determine which tracts will be
leased to the basis of the size of Industry
bids, Although it is under active con-
sideration for use in suitable circum-
stances, no determination has been made
by the Department to employ intertract
competition. Before a lease sale would be
conducted under intertract competition,
the Department would issue a full set of
procedures and groundrules. Under the
authority delegated to the Secretary of
the Interior, Titles 30* and 43 CFR are
amended as follows:

PART 3040—ENVIRONMENT AND
SAFETY

1. Subpart 3041, in Title 43, Part 3040
is revised as follows:

Subpert 3041—Environment and Safety
Sec.
3041.0-1
8041.0-2
3041.0-3
3041.0-4
3041.0-5
3041.0-6
8041.0-7
3041.1
3041.1-1
3041.1-2
34012

3041.2-1
8041.2-2

80413
80414

Pupose.

| Reserved]

Authoritles.

Responsibilities.

Applicability.

Definitions.

Use of surface,

[Reserved|

[Reserved]

[Reserved |

Technical
mental analysis.

Technical examination/enwiron-
mental analysis report.,

Obligations and standards of per-
formance.

Compliance or performance bond.

Procedures and public particips-
ton,

Completion of operations - and
sbandonment.

examination/environ.

3041.5

30418
30417

30418 Vumx{cu.
§ 3041.0-1 Purpose.

(a) The purpose of this subpart is to
establish rules and regulations to be fol-
lowed in the management of the feder-
ally-owned coal estate consistent with
the policies, goals, and objectives estab-
lished by the Acts cited in § 3041.0-3 of
this Subpart, regardless of surface own-
ership, to ensure effective and reason-
able regulation of surface coal mining
operations in accordance with the re-
quirements hereof, as an appropriate and
necessary means to minimize so far as
practicable the adverse social, economic

Reports,
Notice of noncompliance: Revoca-
tion

! The amendments to 30 CFR relating to
this rulemaking can be found in FR Doc.
T7-2257, at page 4441 of this issue of the
PEDERAL REGISTER.

FEDERAL REGISTER, VOL. 42, NO. 16—TUESDAY, JANUARY 25, 1977




and environmental effects of such oper-
ations.

§ 3041.0-2  [Reserved)
§ 3041.0-3 Authoritics,

The regulations contained in this Sub-
part are issued pursuant to the Mineral
Leasing Act of February 25, 1920, as
amended (30 US.C, 181-287), and the
Mineral Leasing Act for Acquired Lands
(30 U.B.C, 351-359), and in accordance
with the policies set forth in the National
Environmental Policy Act of 1969, as
amended, (42 US.C 4321-47). Regula-
tions governing the issuance of Federal
coal leases and licenses are found in 43
CFR 3500 of this Chapter. Regulations
governing operations conducted on lands
subject to lease, permit, or license are
found in 30 CFR 211, Regulations setting
forth the general and basic policies for
disposal and management of the public
lands are found In 43 CFR 1725 of this
Chapter.

§ 3041.0-4 Responsibilities.

(a) The Bureau of Land Management
{BLM) exercizes at the Bureau level the
Secretary’s discretionary authority to
determine whether or not mineral leases
and licenses are to be fssued in accord-
ance with 43 CFR Part 3500. The BLM
is responsible for issuing coal leases and
licenses, and is the office of record In
mineral leasing matters,

(b) The Geological Survey (GS) ex-
ercises the Secretary’s authority regard-
ing operations conducted within the area
of operations by permittees, lessees, and
licensees and determines the action to
be taken by them from the standpoint of
the development, conservation, and man-
agement of mineral resources under the
jurisdiction of the Departinent. The Geo-
logical Survey s responsible for all geo-
logie, engineering, and economic value
determinations for the Department's
mineral leasing program. These deter-
minations include: the mineral charac-
teristics of lease and permit areas; par-
celing; appropriate resource evaluation;
reserves; investments, diligent develop-
ment, and minimum production require-
ments; and all other terms and condi-
tlons relating to mineral operations
under leases and licenses.

(¢) The BLM or other Federal surface
managing agency, in consultation with
the GS and the surface owner if other
than the United States, formulates the
requirements to be incorporated In leases
and licenses for the protection of the
surface and nonmineral resources and
for reclamation, using the reclamation
obligations and standards of perform-
ance contained in § 3041.2-2 of these reg-
ulations and in 30 CFR Part 211.40.

(d) The GS reviews and approves ex-
ploration and mining plans, and au-
thorizes the abandonment of operations,
in consultation with the BLM or other
appropriate Federal surface managing
agency, and the surface owner, if other
than the United States, on the adequacy
of the surface use, environmental pro-
tection, and reclamation aspects of such
plans and will not grant approval if in-
consistent with the BLM’'s or other Fed-
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eral surface managing agency's recom-
mendations without further discussions
and referrals for resolution pursuant to
30 CFR Part 211.

(e) As to the lands outside of the area
of operations, the au officer of
the BLM or other appropriate Federal
surface managing agency is responsible
for conducting compliance examinations
and for assuring compliance by the lessee
or licensee with the requirements of this
Subpart, and the ferms and conditions
of a lease or license and for reporting
noncompliance to the Mining Superyisor
for appropriate action. As to the lands
inside the area of operations the GS ex-
amines operations to ensure compliance
by the lessee or licensee with the terms
and conditions set forth in the provisions
of any lease or license or any approved
mining or exploration plan, GS refers to
BLM any instance of noncompliance
with lease terms which may require can-
cellation action, and BLM may Initiate
such action. With respect to approval of
access roads, pipelines, utility routes and
other surface uses outside the area of
operations, the BLM, or other Federal
surface managing agency, has the pri-
mary responsibility but obtains the rec-
ommendations of the GS before taking
final actions. Except as may be expressly
provided for in § 3041.7 of this Subpart
and 30 CFR Part 211.72, orders to op-
erators for any remedial action are the
exclusive responsibility of the Geologi-
cal Survey.

(f) Subject to the supervisory au-
thority of the Secretary, the regulations
in this Subpart shall be administered by
the Director, Bureau of Land Manage-
ment through the authorized officers
having jurisdiction over the lands sub-
ject to these regulations and authorized
to perform the duties described. Prior to
issuance of any coal lease or license, the
authorized officer shall consult with and
accept and consider recommendations
from the Mining Supervisor, the Federal
surface managing agency when other
than the BLM, or the surface owner, as
to the terms and conditions required to
achieve the purpose of this Subpart. Any
disagreements that cannot be resolved
between the GS and BLM arising in con-
nection with any such issuance of a lease
or license will be referred for resolution
to the appropriate Assistant Secretaries
or to the Under Secretary of the Depart-
ment of the Interior. Leases issued for
lands, the surface of which is under the
jurisdiction of any Federal agency other
than the Department of the Interlor,
shall contain the terms and conditions
prescribed by that agency with respect to
the use and protection of the nonmin-
eral interests in those lands.

§3041.0-5 Applicability.

(&) This Subpart sets forth regula-
tions governing reclamation standards,
se of surface, bond requirements, and
reports relating to leases and licenses
tssued by the BLM with respect to Fed-
eral coal deposits located on public do-
main and acquired lands of the United
States and reserved Federal coal deposits
underlying lands the surface of which
is privately owned. These regulations do
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not govern the leasing or development
of coal deposits owned by Indians and
subject to the Trust protection of the
United States, which are controlled by
regulations found in 25 CFR Chapter 1.

(b) The provisions of this Subpart
shall become effective upon the date of
publication in the Freperir REGISTER
(January 25, 1977 as final rulemaking,
except as hereinafter provided.

(1) Existing operations.

(1) On and after 180 days from the
effective date of this Subpart, the pro-
visions of § 3041.2-2(0) shall apply to all
existing operations with respect to lands
from which the overburden has not pre-
viously been removed, provided, however,
that this subparagraph shall not be
deemed or construed so as to apply the
requirements of subparagraphs 3041.2-
2(1) (1) and (2), hereof to any opera-
tion for which a mining plan has been
approved on or hefore the effective date
of this Subpart and for which a variance
pursuant to the provisions of subpara-
graph 3041.2-2(f) (2) would be required,

(11) On or before 18 months from the
effective date of this Subpart, the oper-
ator of each existing operation shall
have submitted and shall have obtained
the approval of a plan or modification
thereof which shall comply with all ap-
plicable provisions of this Subpart, pro-
vided, however, that if the Director of
the GS determines that a proposed new
plan or modification of an existing plan
was prepared and submitted in timely
fashion, taking into account the com-
plexity of the operation and of the plan
or modification involved, but that ad-
ministrative delay thereafter has pre-
vented approval within the time speci-
fled, the time for compliance with this
paragraph may be extended by order of
the Director of the GS for an amount of
time equal to the duration of such delay.

(fit} For the purpose of this para-
graph, the term “existing operation"”
shall mean;

(A) All operations for which a plan
has been approved on or before the ef-
fective date of this Subpart, and

(B) All operations with respect to
which a proposed plan has been sub-
mitted to the Department on or before
the effective date of this Subpart, and
with respect to which proposed plan the
Department has on that date either
completed its environmental impact
analysis and determined that no envi-
ronmental impact statement under Sec-
tion 102(2)(C) of the National Envi-
ronmental Policy Act is necessary, or
has determined that such a statement is
necessary and has commenced, and ex-
pended substantial resources of the De-
partment in the preparation or comple-
tion of, such a statement.

— (lv) On or before 90 days from the
effective date of this Subpart, the Di-
rector of the Geological Survey shall re-
view all proposed plans which have been
submitted to the Department on or be-
fore the effective date of this Subpart
and, after consultation with appropriate
Federal surface managing agencies, pub-

lish in the Feoerarl Recister a Hst which
shall identify each such proposed plan
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and whether it will be considered to
cover an existing operation.

(2) All operations or proposed opera-
tions not Included in the definition of
“existing operation” in the preceding
paragraph shall be considered to be new
operations, and shall be subject to the
provisions of this Subpart upon the ef-
fective date hereof.

(3) The provisions of § 3041.7(¢) of
this Subpart shall apply immediately
upon the effective date of this Subpart.

(¢) To the maximum extent possible,
all environmental impact statements and
all approvals of plans covering existing
operations which are pending before the
Department on the effective date of this
Subpart shall take into account and shall
reflect and implement the provisions and
purposes hereof; provided, however, that
nothing in this subparagraph shall be
construed to relieve any operator of the
obligation imposed by subparagraph (b)
(1) (1) of this section.

(d) Nothing in this Subpart shall be
deemed or construed as increasing or
diminishing any rights not In conflict
with Federal law held by any person, in-
cluding any surface owner or entryman,
arising under the laws of any State and
relating to the giving or withholding of
consent to, or consultation in connection
with, entry to any land for the purpose
of conducting operations subject to this
Subpart.

£ 3041.0-6 Definitions

As used iIn this Subpart, the following
terms shall have the following meanings:

(a) “Acid or toxic producing mate-
rials” means natural or disturbed carth
materials having chemical and physical
characteristics that, under mining or
postmining conditions of drainage, ex-
posure, or other processes, may produce
effluents that contain chemical constit-
uents, such as acids, bases, or metallic
compounds, in sufficient concentration to
individually or in combination adversely
affect the environment.

(b) “Affected lands” means any lands
affected or to be affected by exploration,
development, and mining operations and
the construction of facilities necessary
and related to such operations.

(c) “Approximate original contour”
means the surface configuration achieved
by backfilling and grading of the mined
area 5o that it closely resembles the sur-
face configuration of the land prior to
mining (although not necessarily the
original elevation) and blends into and
complements the drainage pattern and
topography of the surrounding terrain.

(d) “Area of operations” means that
area of the leased or licensed lands
which is required for exploration, devel-
opment, producing, and processing oper-
ations, including all related surface
structures and facilities, and which is
delineated on a map or plat that is made
a part of the approved exploration or
mining plan.,

(e) “Authorized officer” means any
officer designated by any Federal surface
managing agency to exercise its author-
ity in matters relating to coal leases and
licenses and to the provisions of this

Subpart.
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() “Coal” includes coal of all ranks
from lignite to anthracite,

(g) “Compaction” means the reduc-
tion of porous spaces among the par-
ticles of soil and Yock generally caused
by running heavy equipment over the
earth materials, as in the process of
leveling the overburden material on strip
mine spoil piles or banks, for the purpose
of increasing the bearing capacity Qnd
stability of the earth materials. :

(h) “Contemporancously as practica-
ble” means with respect to reclamation
of mined or otherwise disturbed areas,
the commencement, conduct and com-
pletion of reclamation activity as soon
after disturbance as possible, without
undue physical interference with ongo-
ing operations, leaving a minimum of
land unreclaimed, consistent with the
objectives of environmental protection
set forth in this Subpart,

(i) “Daylighting” is a term uséd to
define the surface mining procedure for
exposing an underground mined area to
remove remaining coal.

(J) “Director” means the. Director of
the Bureau of Land Management, U.S,
Department of the Interior.

(k) “Exploration” means the detailed
Investigation and acquisition of data
pertaining to a mineral deposit, includ-
ing activities for ldentifying regions or
specific areas in which deposits are most
likely to occur, and activities used to es-
tablish the nature of & coal deposit pre-
paratory to mining. -~

() “Exploration plan” means a de-
tailed plan submitted to the Mining Su-
pervisor for approval before exploration
operations commence showing the loca~
tion and type of exploration work to be
conducted, environmental protection
procedures, roads, and reclamation pro-
cedures to be followed upon completion
of such operations.

(m) “General Coal Mining Order”
means a formal numbered order issued
by the Mining Supervisor, with the prior
approval of the Division Chief, and pub-
lished, after opportunity for public com-
ment, in the FeperarL RecisTer, which
implements the regulations in this Part
and applies to coal mining and related
operations in a specified geographic area.

(n) “Impoundment’” means an arti-
ficlally built, dammed, or excavated
place for the retention of water or sedi-
ments. A permanent impoundment is
one that is intended to remain after final
abandonment of the operation, and shall
be identified as such in'approved plan,

(0) “Leased lands, leased premises, or
leased tract” means lands embraced
within a coal lease and subject to the
regulations in this Subpart.

(p) “Lessee"” means any person oxr per-
sons, partnership, association, corpora-
tion, public body or governmental entity
to whom a coal lease is Issued, subject
to the regulations in this Subpart, or an
assignee of such lease under an approved
assignment.

(q) “Licensee" means any individual,
assoclation or individuals, or municipal-
ity to whom a coal license is issued pur-
suant to the provisions of Section 208
of Title 30 of the United States Code,

or any person, association, corporation,
public body or governmental entity to
whom an. exploration license is granted
under section 201(b) of Title 30 of the
United States Code,

(r) “Logical mining unit” means an
area of land designated as such by the
Geological SBurvey pursuant to applicable
Departmental regulations.

(8) “Methods of operation” means the

method and manner by which any activi-
ties are performed by the operator, as
described in an exploration or mining
plan.
() “Mine" means an underground or
surface excavation and the surface or
underground support facilities that con-
tribute directly or Indirectly to coal min-
ing, preparation, and handling.

(u) “Mining plan” means a detalled
plan for development of the coal resource
submitted to the Mining Supervisor for
approval prior to commencement of any
mining operation, showing the proposed
location, method, and extent of mining
and all related activities necessary and
incidental to such operation, including
steps to be taken to reclaim disturbed
areas, to mitigate adverse impacts, and to
otherwise meet the performance stand-
ards and requirements set forth in this
Subpart.

(v) “Mining Supervisor” means the
Area Mining Supervisor, Conservation
Division, Geological Suryey, or District
Mining Supervisor or other subordinate
acting under his direction.

(w) “Notice of Availability" means a
formal notification, by the appropriate
Federal officer, to appropriate Federal,
state and local agencies and interested
individuals or groups of individuals, of
the availability for inspection of Infor-
mation, data, proposed plans or modifi-
cations thereof, pending decisions and
other documents subject to such notice.
Any such notice shall include the nature
of the information, data, plan or modifi-
cation, decision or other®document in-
volved; the name and malling address
of any applicant; the nature, location
(county, township, range and section),
duration and brief description of any
proposed operations; the date upon which
any proposed action might be taken; and,
when appropriate, a specific time limit
for public review, comment or request for
any departmental action, including the
holding of any public meeting, For the
purpose of ensuring appropriate distri-
bution of such notices, there shall be
maintained at each office of a Mining
Supervisor or authorized officer of the
Department of the Interior a mailing
list which shall consist of the names and
mailing addresses of all appropriate Fed-
eral, state or local agencies and any indi-
viduals or groups of individuals who have
requested In writing to be Included on
such lists. All notices of availability shall
be mailed to such agencies, individuals
or groups at the addresses indicated on
such lists,

(x) “Notice of noncompliance” means
% written notice of operator noncompli-
ance issued pursuant to Section 211.72
of 30 CFR Part 211.

(y) “Operator” means a lessee or li-
censee, or one conducting operations on
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lands under the authority of the lessee
or licensee.

(z) "Overburden” means the ecarth,
soll, rock, and other natural materials
which lie above the coal being mined.

(an) “Permanent  abandonment”
means the cessation of exploration or
mining or other operations set forth in
an approved plan on all or any portion
of lands covered by a lease or license
and subject to the provisions of this
Subpart, where it is the intent of the
operator not to continue operations at
the mine or portion thereof.

(bb) [Omitted],

(ec) [Omitted].

(dd) “Pollution” means man-made or
man-induced adverse alteration of the
chemical, physical, biological, and radio-
logical Integrity of Iand, water or alr,
which reduces, or has the potential of
reducing the beneficial uses of these
resources.

(ee) “Post mining land wuse” means
that use which will be made of affected
lands after mining-and reclamation is
completed and which is specified in a
mining or exploration plan approved
pursuant to 30 CFR 211,

(ff) “Preliminary data” means data,
consisting of maps and text, submitted
by an applicant for a lease or license to
the authorized officer of the BLM, which
describes the applicant’s proposal in the
detail necessary to allow the authorized
officer to conduct a technical examina-
tion and environmental analysis as de-
scribed In § 30412,

(gg) “Preparation” means any crush-
ing, sizing, cleaning, drying, mixing or
other processing of coal to prepare it
for market which is conducted on lands
subject to this Subpart.

(hh) “Reclamation” means the proc-
ess of returning affected lands to a stable
condition and form consistent with their
premining productivity and use, or other
approved post mining land use.

(i) “Road” means any open way for
passage or travel upon which to trans-
port people, equipment, materials, or
coal, which iz constructed, improved or
maintained by the operator and which
is used to service the pit, bench, under-
ground mine workings, loading facilities
or exploration activities.

(}}) “Secretary” means the Secretary
of the Interior.

(kk) “Significant vegetation” means
farm crops, including grasses and forbs,
that are Integral parts of agriculture or
ranching operations and the natural
vegetation of forests or meadows with
significant recreational, watershed, ag-
ricultural, or wildlife habitat value,

(1) “Spoil” means soil, rock, and other
earth materials that are broken, moved,
dumped, or otherwise significantly dis-
turbed during surface coal mining opera-
tions subject to this Subpart.

(mm) “Subsidence” means & lowering
of surface elevations over an under-
ground mine caused by loss of support
and subsequent caving of strata lyin
above the mine. -

(nn) “Surface owner” means an en-
tryman, or a person or persons who hold
legal title to the land surface.
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(00) “Topsoil” means natural earth
materials at or vertically adjacent to
the Jand surface with physical and chem-
ical characteristics suitable for support
of vegetation.

(pp) "“Valley floors" means the chan-
nelways, floodplains, and adjacent low
terraces of streams that are flooded dur-
ing periods of high flow and that are
underiain by unconsolidated stream-laid
deposits. Excluded are higher terraces
and slopes underiain by colluvial and
other surficial deposits normally occur-
ring along valley margins,

(qq) “Waste” means solid or liquid
refuse, rubbish, or other valueless ma-
terial which is produced by or in con-
nection with coal mining operations, in-
cluding exploration, production, develop-
ment, preparation and other related ac-
tivities, and which has no useful purpose
in connection with any remaining opera-
tions.

£ 3041.0-7 Usc of surface.

(a) The operator shall be entitled to
use only so much of the surface of the
lands subject to a lease or license as is
deemed necessary and has been desig-
nated in an approved plan. This Subpart
shall not be construed to authorize any
use of the Federal lands for a power
generation plant or a commerclial or in-
dustrial facility, Separate permits for
such uses must be obtained from the
appropriate agency. The operator shall
not be entitled to use any mineral ma-
terials subject to the Materials Act ex-
cept as provided by Part 3600 of this
Chapter,

(b) Operations conducted in connec-
tion with other authorized uses on the
same lands shall not unreasonably inter-
fere with or endanger operations con-
ducted in connection with uses author-
ized under this Chapter, nor shall opera-
tions authorized and conducted pursuant
to this Chapter unreasonably interfere
with or endanger operations under any
lease, permit, license, or other use au-
thorized pursuant to the provisions of
any other Act,

§3041.1 [Reserved]
§3041.1-1 [Reserved]
§3041.1-2 [Reserved)

§3041.2 Technical examination/envi-
ronmental analysis.

The appropriate authorized officer,
with the assistance of the Mining Super-
visor, shall make a technical examina-
tion and environmental analysis of the
arca covered by a competitive coal lease
application or on Bureau motion, pur-
suant to the provisions of this section.

ta) The technical examination shall
include:

(1) An examination of the technical
aspects of the proposed operations set
forth in any preliminary data and infor-
mation; and

(2) An evaluation of the impacts of
such operations or, if on BLM motion,
the effect of coal leasing and develop-
ment, on other land uses, resources, or
land management programs on or adja-
cent to the area.
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(b) The environmental analysis shall
include an analysis of the Impact of the
proposed operations set forth in any pre-
liminary data and Information and of
alternatives thereto, or, If on BLM mo-
tion, the impacts of coal leasing and
development on the Hving and nonliving
components of the environment.

§ 3041.2=<1 Technical examination/cn-
vironmental analysis report.

() Following completion of the tech-
nical examination and environmental
analysis described In the preceding Sec-
tion, the authorized officer shall prepare
a report which sets forth recommenda~
tions as to (1) land which ghould be ex-
cluded from any lease or Hcense in order
to avold mining where reclamation is
not attainable or assured, or in recogni-
tion of other exclusive land use manage-
ment priorities; (2) measures required
to comply with the reclamation and per-
formance standards set forth in this
Subpart; (3) necessary conditions and
amounts of bonds to cover estimated
reclamation costs for areas that will be
disturbed during the initial 5-year pe-
riod of the lease, permit, of license; (4)
any additional, more stringent require-
ments needed in the lease or lcense pur-
suant to §3041.1(e) of this Subpart.

(b) If it is recommended that a spe-
cific area within the applied for lands be
excluded from a lease or license, or mod-
ification thereof, the report shall set
forth with reasonable specificity the
facts upon which such recommendation
is based.

§ 3041.2-2 " Obligmtions and standards of
performance.

(a) Any operator who accepts a coal
lease or license shall comply with, and
be bound by, the general obligations and
standards of performance =et forth in
this section and such additional and
more stringent specific requirements ns
may be contained in the terms and con-
ditions of such Jease or X

(b) If the appropriate authorized of-
flcer of the BLM determines that an ap-
proved exploration or mining plan should
be required to be revised or supplemented
to adjust to changed conditions or to
correct oversights, he may propose such
revision or supplement to the Mining Su-
pervisor for action pursuant to the pro-
visions of 30 CFR Part 211 relating to
changes in plans.

(¢) Surface coal mining operations
shall be conducted so as Lo assure the
extraction of the coal resource to the
maximum extent possible taking into ac-
count existing technology, commercially
available equipment, the cost of produc-
Lion, and the quality and quantity of the
coal resource, so that future environ-
mental disturbance through the resump-
tion of mining will be minimized.

(d) The operator shall, in accordance
with the terms and conditions of the
lease or license (1) take visual resources
identified by the Federal surface manag-
ing agency into account in the planning,
design, location, and construction of fa-
cilities on the affected lands; and (2)
take such action as may be needed to

25, 1977




11448

minimize, control, or prevent damage to
the recreational, cultural, scientific, his-
torical and known or suspected archeo-
logical and paleontological values of the
land contained therein.

(e) The following performance stand-
ards shall be applicable to the surface
effects of underground mining. «

(1) Each operator of an underground
coal mine shall adopt measures consist-
ent with feasible known technology in
order to prevent or, in those instances
where the mining method used requires
planned subsidence In a predictable and
controlled manner, control subsidence;
maximize mine stability; and maintain
the value and use of surface lands.

(2) Where pillars or panels are not re-
moved and controlled subsidence is not
part of the mining plan, pillars or panels
of adequate dimensions shall be left to
assure stability giving due consideration
of the thickness and strength character-
istics of the coal beds and of the strata
g:»gvc and immediately below the coal

(f) The following performance stand-
ards shall be applicable to all coal ex-
ploration, development, mining, prepa-
ration, handling, and reclamation oper-
ations on the surface of lands subject to
this Subpart:

(1) The operator shall reclaim af-
fected lands pursuant to his approved
plan, as contemporaneously as practi-
cable with operations, to a condition

capable of supporting all practicable

uses which such lands were capable of
supporting immediately prior to any
exploration or mining, or equal or bet-
ter uses that have been approved in ac-
cordance with this Subpart.

(2) The operator shall replace over-
burden and waste materials in the mined
area by backfilling (compacting, where
necessary, to ensure stability or to pre-
vent leaching of toxic materials), grad-
ing or other means, so as to cover all
acid-forming or other toxic materials
and eliminate highwalls and spoll piles
and restore the approximate original
contour, Where the thickness of the
coal deposits relative to the volume of
overburden is large and where the over-
burden and other spoil and waste mate-
rlals are either Insufficient orumore than
sufficient to restore the approximate
original contour, the operator shaill, in
order to provide adequate drainage,
backfill, grade, and where necessary,
compact, using all available overburden
or spoil material, to obtain the lowest
practicable grade, which shall in any
event be less than the angle of repose.
Excess overburden or other spoil mate-
rial shall be fully reclaimed in accord-
ance with the requirements of this Sub-
part, Variance from the requirements
of subparagraphs (1) and (2) of this
paragraph may be allowed in an ap-
proved mining plan if the Director of
the Geological Survey, with the con-
currence of the Director of the Bureau
of Land Management or the comparable
appropriate authorized officer, deter-
mines that unusual physical conditions

at the site, such as steeply dipping coal
beds or multiple seam mining, exist, and
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such conditions make backfilling pursu-
ant to such requirements impracticable
as a result of the volume of material
excavated or environmentally undesira-
ble as a result of the duration of the
operation.

(3) The operator shall stabllize and
protect all surface areas, including spoil
piles, affected by the coal mining and
reclamation operation, to effectively con-
trol slides, erosion, subsidence, and at-
tendant air and water pollution.

(4) The operator shall remove top-
soil separately, for replacement on the
backfill area, and if not so utilized imme-
diately, segregate it in a separate pile
from other spoil, When topsofil is not to
be replaced on a backfill area within a
time short enough to avoid deterioration,
the operator shall establish and main-
tain an approved quick growing vegeta-
tive cover or employ other approved
measures so that the topsoil is protected
from wind and water erosion and estab-
lishment of noxious plant specfes, and is
in a condition for sustaining vegetation
when used during reclamation. If top-
soil is of insufficient quantity or of poor
quality for sustaining vegetation, and
if other excavated materials can be
shown to be more suitable for revegeta-
tion, then the operator may be author-
ized in the approved plan to remove,
segregate, protect, and utilize In a like
manner such other materials.

(5) The operator shall ensure that
water impoundments, water retention
facilities, dams, or settling ponds have
been set forth in an approved plan, and
ensure that:

(1) Any such facility Is adequate for
its intended purposes and the quality
and quantity of impounded water will
be sultable for its intended use.

(i) Any such facility 15 designed,
located, bullt, used, and maintained in
accordance with sound engineering
standards and practices and applicable
Federal and State laws and regulations,
to ensure that such facilities will have
necessary stability with an adequate
margin of safety.

(iil) Final grading will provide ade-
quate safety and access for proposed or
reasonably anticipated water users.

(iv) Such facilities will not have &
significant adverse impact on the water
resources utilized by adjacent or sur-
rounding landowners for agricultural, in-
dustrial, recreational, or domestic uses,
provided, however, that this subpara-
graph shall not be deemed or construed
to increase or diminish any property
rights to any water held by any person.

(v) No mine or processing waste is
used in the construction of such facilities
unless authorized in the approved plan.

(6) The operator shall cover or plug
all auger mine holes with noncombustible
and, where necessary to minimize control
or prevent harmful drainage, impervious
material,

"7 The operator shall utilize the best
practicable commercially available tech-
nology to minimize, control or prevent
disturbances of the prevailing quality,
quantity and flow of water in surface and

ground water systems, and of the pre-

vailing erosion and deposition conditions
at the mine site and in affected offsite
areas, both during and after coal mining
operations and reclamation, by:

(1) Controlling acid or toxic drainage
and the adverse consequences thereof by
such measures as, but not limited to,
diverting surface runoff water away from
disturbed areas; excluding oxygen from,
or restricting the flow of water through
acid or toxic-producing minerals: treat-
ing drainage to reduce acid or toxic con-
tent which adversely affects downstream
water upon being released to water
courses; and casing, sealing, or otherwise
treating drill holes, shafts, and wells to
keep acid or toxic drainage from entering
ground and surface waters.

(i) Conducting surface mining opera-
tions so as to minimize, control, or pre-
vent (A) contributions of suspended sol-
ids to streamflow or runoff outside the
mining site above natural levels under
seasonal flow conditions as measured for
& period and at sites determined by the
Mining Supervisor, in consultation with
the appropriate authorized officer, and
(B) except where specifically authorized
in an approved plan, deépening or en-
larging of stream channels where opera-
tions include the discharge of water from
mines.

(i) Removing or modifying siltation
structures after disturbed areas are re-
vegetated and stabilized uniess otherwise
authorized by the Mining Supervisor in
an approved plan, with the concurrence
of the appropriate authorized officer, pro-
vided, however, that any siltation struc-
ture retaining water shall, in any event,
be subject to the requirements of § 3041.-
2-2(1) (5) of this Subpart. )

(iv) Protecting the quality, quantity
and flow, including depth of flow, of up-
stream and downstream surface and
ground water resources of those valley
floors which provide water sources that
support significant vegetation or supply
significant quantities of water for other
purposes, by such measures as, but not
limited to, relocating and maintaining
the gradients of stream, avoiding mining
installing, reestablishing or replacing ac-
quifers or acquicludes, and replacing
solls, provided, however, that this sub-
paragraph shall not be deemed or con-
strued to increase or diminish any prop-
erty rights to any water held by any per-
son.
(8) The operator shall: (1) Treat or
dispose of all rubbish and noxious sub-
stances in a manner designed to mini-
mize, control or prevent air and water
poliution and the hazards of ignition
and combustion.

(5i) Dispose of all waste resulting
from the mining and preparation of coal
in a manner designed to minimize, con-
trol or prevent air and water pollution
and hazards of ignition and combustion.
Where surface disposal of solid wastes
in areas other than the mine workings
or other excavations has been author-
ized in the approved plan, stabilize such
waste including, where necessary, con-
structing waste plles in compacted lay-
ers with the use of incombustible and
impervious materials; shape waste piles
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to be compatible with the natural sur-
roundings and terrain; cover with top-
sofl or other suiltable material in accord-
ance with subparagraph (f)(4) of this
section; and revegetate in accordance
with subparagraph (f) (13) of this sec-
tion. All impoundments of liquid wastes
shall comply with the requirements of
subparagraph (f)(5) of this Section.
Waste containing ceal In such quantity
that it may be later separated from the"
waste by washing or other means shall
be stored separately.

(9) Except as provided herein, the op-
erator shall not conduct excavation,
drilling, or blasting operations within
200 feet of an active or abandoned un-
derground mine. Where it can be estab-
lished by certified maps or inspection of
such an underground mine that such
activities may be conducted without
danger of interference with, or penetra-
tion of, an underground mine, they may
be authorized in an approved plan to be
conducted up to but not less than 25 feet
from such underground mine provided
that nothing in this paragraph shall
preclude daylighting or similar surface
coal mining activities intended to im-
prove resource recovery, abate water
pollution, or eliminate public hazards re-
sulting from such underground mines,

(10) To prevent personal Injury or
damage to public and private property,
the operator shall use explosives only in
accordance with all applicable Federal
and State laws and an approved plan
and shall:

(1) Provide adequate advance written
notice, by publication and/or posting of
planned blasting schedules, to local gov-
ernments and to residents who might be
affected by the use of such explosives,
and maintain a log of the magnitudes
and times of blasts for a period of at
least two years,

(i) Limit the size, timing, and fre-
quency of blasts, as determined by the
physical conditions of the site,

(11) The operator shall design to ap-
plicable standards, construct, maintain
and, when no longer necessary and un-
less otherwise authorized in an approved
plan, remove, all roads, pipelines, power-
lines and similar utility access facilities
and associated bridges, culverts and
ditemes, into and across the site of op-
erations, in a manner that will mini-
mize control or prevent erosion and sil-
tation, fugitive dust, pollution of water,
damage to fish or wildlife or their habl-
tat and public or public property.

(12) (1) Roads shall not be surfaced
with any acid or toxic producing ma-
terial, No access yoads will be construct-
ed unless (A) the operator shall have
first submitted a surveyed profile ac-
companied by typlcal cross-sections of
the road and ditches, showing pipe, en-
trance, exit channels and sediment con-
trol structures and other structures or
configurations to be used on the road
to meet performance standards and (B)
the location shall have been marked and
inspected, and approved by the Mining
Supervisor, in consultation with the ap-
propriate authorized officer and the sur-
ga&et:.wner. if other than the United
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(i) No access road shall be constructed-

Insofar as possible, all roads shall be
located on benches, ridges, and flatter
slopes to enhance stability and minimize
disturbance. Stream fordings shall be
avoided and the normal seasonal flow
and the normal seasonal sediment load
shall not be detrimentally affected by
access roads in a continuous fashion
that results in harm to the aquatic eco-
system. Provided, however, that nothing
in this subparagraph shall be construed
to prohibit relocation or alteration of
such beds or channels pursuant to the
provisions of this Subpart and as set
forth In an approved plan.

€13) (1) The operator shall, except
where other reclamation based upon
post-mining land use and not requiring
revegetation pursuant to the require-
ments of this section is expressly pro-
vided for in an approved plan, establish
on regarded areas and all other affected
lands a diverse vegetative cover, native
to the area and capable of regeneration
and plan succession at least equal in
density and permanence to the natural
vegetation provided, however, that the
Mining Supervisor, with the concurrence
of the appropriate authorized officer may
allow the use of approved mixtures of
introduced or native species where pref-
erable to achieve quick cover or assure
successful revegetation, In approving
such mixture, preference will be given
to non-toxious species, :

(i) The operator’s responsibility and
lability under his performance bond for
revegetation of each planting area shall
extend until such time as the appropriate
authorized officer, in consultation with
the Mining Supervisor and the surface
owner, if other than the United States,
determines that successful revegetation
in compliance with subparagraph (i) of
this subsection has occurred, provided,
however, that this period shall extend for
a8 minimum of five full years after the
first planting, and for a total period of
Hability not to exceed 10 years from the
tolt;l:tmal planting; and further provided

(A) Where the appropriate officer, in
consultation with the Mining Super-
visor, determines that natural condi-
tions such as annual precipitation, soil
characteristics and native vegetation are
stable and favor rapid revegetation, and
that revegetation pursuant to subpara-
graph () of this subsection is lkely to
oceur before the expiration of such mini-
mum period, he may specify in the lease,
permit, or license that such minimum
period will not apply with respect to
some or all of the lands included in such
lease, permit or license; and

{B) Where during any such minimum
period such authorized officer, in con-
sultation with the Mining Supervisor and
the surface owner, if other than the
United States, determines that natural
conditions such as annual precipitation
and soil characteristics are sufficiently
unstable so as to favor only slow and
uncertain revegetation, he may recom-
mend to the Mining Supervisor that the
liability of the operator be extended for
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a period of up to five years beyond the
period initially established, if the finan-
cial Hability that would be incurred by
the operator as a result is reasonably
commensurate with the increased prob-
ability of successful revegetation,

(1ii) During the relevant period of
liability, the Mining Supervisor and the
appropriate authorized officer shall joint-
ly inspect and evaluate the revegetated
areas pursuant to subparagraph 3041.6
(b) (2) hereof.

(14) The operator shall: (i) Except
as provided in subparagraph (ii) hereof,
allow public access to and upon Federal
lands subject to his lease, permit, or li-
cense for all lawful and proper purposes,
except where such access would unduly
interfere with his authorized use.

(il) Regulate public access, vehicular
traffic, and wildlife or livestock grazing
in all areas of active operations, includ-
ing lands undergoing reclamation, in
order to protect the public, wildlife and
livestock from hazards associated with
such operations, and to protect revege-
tated areas from unplanned and uncon-
trolled grazing. For this purpose, the
operator shall provide warning signs,
fencing, flagmen, barricades, and other
g:fety and protective measures as may

NECessary,

(15) Coal storage areas shall be de-
sigoned and maintained so as to eliminate
fire hazards from spontaneous combus-
tion and other accidential Ignition. If a
coal seam exposed by surface mining or
an accumulation of slack coal or com-
bustible waste becomes ignited during the
term of a lease, the operator shall imme-
diately take all necessary steps to extin-
guish the fire.

(18) Upon completion or temporary or
permanent abandonment of mining
operations in all or any part of a strip
pit, the face of the coal shall be covered
with noncombustible material that will
effectively profect the coal bed from be-
coming ignited.

(17) The driving of any underground
openings by auger or other methods from
any strip pit shall not be undertaken
except as specifically approved by the
Mining Supervisor, in an approved plan.

§ 3041.3 Compliance or performance
hond.

(a) The provisions of Subpart 3504 of
this Chapter are hereby made applica-
ble to this subpart. In addition each com-
pliance bond will be conditioned upon
faithful compliance with the regulations
in this subpart and any additional terms
and conditions of the lease or license.

(b) Prior to issuing a lease or license,
the authorized officer, after consultation
with the Mining Supervisor, shall ensure
that the amount of the compliance bond
or bonds to be furnished is sufficlent to
ensure reclamation in accordance with
the performance and reclamation stand-
ards in § 3041.2-2, and with the terms
and conditions of the lease or license.

(¢) An application for a lease or license
may be denied any applicant or offeror
who has previously forfeited a bond be-
cause of fallure to comply with an ap-
proved plan unless the affected lands
covered by such plan have been re-
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claimed without cost to the Federal Gov-
ernment. Nothing in this subparagraph
shall be deemed to modify or limit any
discretionary authority of the author-
ized officer of the BLM otherwise to deny
for cause any application for a lease or
license.

(d) Once & lease or license has been
issued the authorized officer, after con-
sulting with and receiving the recom-
mendation to increase or to release in
whole or in part any compliance bond or
bonds so that the amount of the com-
pliance bond or bonds will at all times be
sufficient to cover the estimated costs of
completion of the remaining reclamation
requirements of the approved plan and of
the terms and conditions of the lease
or license,

£ 30414 Procedures and public partie-
ipation.

Written findings, Except as may be
otherwise expressly set forth in this Sub-
part, decisions and determinations of
any appropriate authorized officer act-
ing pursuant to this Subpart or to 30
CFR Part 211 with respect to issuance
of leases, approval of mining plans or
modifications thereof, and abandonment
of operations shall be in writing, shall
et forth with reasonable specificity the
facts and the rationale upon which such
decigions or determinations are based,
and shall be available for public inspec-
tion during normal business hours at
the offices of such officer.

§ 30115 Completion of operations and
abandonment.

ta) Grading and backfilling. Upon
completion of backfilling and grading as
required by the approved plan and prior
to replacing topsoil and revegetation, the
operator shall submit a report thereon,
in duplicate, to the Mining Supervisor
and request inspection for approval.
Whenever it Is determined by such in-
spection that the backfilling and grading
has met the requirements of the ap-
proved plan, the Mining Supervisor shall
recommend to the appropriate author-
ized officer release of an appropriate
amount of the compliance bond for the
area satisfactorily backfilled and graded.

(b) Temporary abandonment. In areas
in which there are no current operations,
but operations are to be resumed under
an approved plan, the operator shall sub-
stantinlly backfill, fence, protect, or
otherwise effectively close all surface
openings, auger holes, areas prone to
subsidence, and surface facilities or
workings which are a hazard to people or
animals, Conspicuous signs shall be
posted prohibiting entrance of unauthor-
ized persons. All such protective meas-
ures shall be maintained in a secure con-
dition until such operations are resumed
or permanently abandoned.

(¢) Permanen' abandonment. Before
permanent abandonment of exploration
or mining operations, all openings and
excavations, including water discharge
points, shall be closed or backfilled, or
otherwise permanently dealt with in ac-
cordance with sound engineering prac-
tices and according to the approved
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plan. Drill holes, trenches, and other
excavations for exploration, develop-
ment or prospecting shall be abandoned
in such a manner as to protect the sur-
face and not to endanger any present or
future underground operations or any
deposit of oil, gas, other mineral re-
sources, or ground water. Methods of
abandonment shall be approved in ad-
vance by the Mining Supervisor in an ap-
proved plan, and may include backfilling,
regrading, revegetation, cementing, and
capped casing, or combinations of these,
or other methods. Reclamation and
clean-up of surface areas around and
near permanently abandoned under-
ground or surface mines, including, ex-
cept where otherwise expressly provided
in an approved plan, removal of equip-
ment and structures related to the min-
ing operation, shall commence without
delay following cessation of mining
operations. Areas affected by access
roads will be graded, drained, and re-
vegetated in accordance with the ap-
proved Minipng Plan and therein ap-
proved post mining land use prior to bond
release. In the event that access or haul
roads are intended to remain after aban-
donment of the operation, pursuant to
§3041.2-2(f) (11) of this Subpart, they
must be designed and constructed so as to
be permanently stabilized using adequate
drains, water barriers, and other
practices,

(d) Notice of abandonments release of
bond. (1) Not less than 30 days prior to
cessation or abandonment of operations,
the operator shall submit to the Mining
Supervisor, in duplicate, a notice of his
{ntention to cease or abandon operations,
together with a statement of the exact
number of acres affected by his opera-
tions, the extent and kind of reclamation
accomplished, and a statement as to
the structures and other facilities that
are to be removed from or remain on the
leased or licensed lands.

(2) Upon receipt of such notice, the
Mining Supervisor and the appropriate
authorized officer or officers shall
promptly make a Joint inspection to de-
termine whether all operations have been
completed in accordance with the terms
and conditions of all leases, permits, and
licenses, and with the requirements of
approved operating plan. Where the op-
erator has compiled with all such terms,
conditions and requirements and the
regulations of this Subpart the Mining
Supervisor shall recommend to the
appropriate authorized officer that the
appropriate period of bonded liability be
terminated.

(3) When the surface of lands in a
lease permit or license is not owned by
the United States the Mining Supervisor
shall notify the surface owner and solicit
and take into account his comments be-
fore recommending to the appropriate
authorized officer that the period of such
bond liability be terminated.

£ 3041.6  Reports,

(a) Operations. The operator shall file
with the Mining Supervisor within 30
days after the end of each calendar year,
and within 30 days after any temporary
or permanent abandonment of opera-

tions, a report, in duplicate, containing
the following with respect to his opera-
tions or the operations subject to such
abandonment,

(1) Serial number of the lease, permit,
or license and a description of the lands
affected by operations.

(2) The number of acres disturbed and
the number of acres reclaimed, including
areas on which revegetation is being
conducted.

(3) A description of the reclamation
work remaining to be done on lands dis-
turbed.

(b) Revegetation. (1) The operator
shall fille & report, in duplicate with the
Mining Supervisor within 30 days after
each planting is completed. The report
shll: (1) Identify the lease or license;
(i) Show the types of planting or seed-
ing, including mixtures and amounts;
(1i1) Show the date of planting or seed-
ing; (iv) Identify or describe the planted
or seeded lands; (v) Describe any sur-
face manipulation, mulching, fertiliza-
tion, and irrigation procedures, if any,
and contain such other information as
may be consldered relevant.

(2) The Mining Supervisor and the
authorized officer of the Federal surface
managing agency shall, as soon as possi-
ble after each full growing season, joint~
1y inspect and evaluate the revegetated
areas to determine, in consultation with
the surface owned if other than the
United States, whether satisfactory
vegetative growth has been established,
or whether additional revegetation ef-
forts should be ordered pursuant to 30
CFR 211.62(h) (2).

§ 3041.7 Notice of noncompliance: Rev-
ocation.

(a) The appropriate authorized offi-
cer and the Mining Supervisor shall have
the right to enter upon the lands subject
to this Subpart under lease or license,
al any reasonable time.

(h) If an appropriate authorized of-
ficer discovers that an operator is con-
ducting on lands subject to this subpart
sctivities which are not in compliance
with the requirements of a least or -
cense, applicable regulations, or an ap-
proved plan and such activities do not
threaten immediate and serious dam-
age to the environment, resources, or
the health and safety of the public, such
authorized officer shall or, in the case of
an appropriate authorlzed officer of any
Federal surface managing agency not in
the Department of the Interior, may
refer the matter to the Mining Super-
visor for remedial action pursuant to 30
CFR 211.72(a).

(¢) If an appropriate authorized of-
ficer discovers that an operator is con-
ducting on lands subject to this subpart
activities which are not in compliance
with the requirements of a lease or li-
cense, applicable regulations or an ap-
proved plan and such activities threaten
immediate and serious damage to the
environment, resources, or the health
and safety of the public, and the Mining
Supervisor is-not available for appro-
priate remedial action pursuant to 30
CFR 211.72(c¢), such authorized officer
may order the immediate cessation of
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such activities and shall promptly notify
the Mining Supervisor. Upon such noti-
fication, the Mining Supervisor shall or-
der immediate remedial action pursuant
to 30 CFR 211.72(0).

(d) Failure of the operator to take
action in accordance with an order for

by the Mining Supervisor in accordance
with the provislons of 30 CFR 21172
shall be grounds for suspension of the
operation and for possible cancellation
of the lease, permit, or license in accord-
ance with the regulations in 43 CFR
3500 of this Chapter.

§3041.8 Variances,

(a) Variances from compliance with
the performance standards set forth in
this subpart may be allowed as part of
an approved mining plan under either
of the following circumstances:

(1) Where an applicant states in a
proposed plan or modification thereof
that he cannot meet a performance
standard specified In subparagraphs
3041.2-2() (2), (4, 6), (11), (12) or
(13) of this subpart, he may request
a varlance from such performance
standard where such variance would be
compatible with the approved post min-
ing land use, and shall support his re-
quest with appropriate information dem-
onstrating the need therefor. The Min-
ing Supervisor, after consultation with
the appropriate authorized officer and
the surface owner, if other than the
United States, may approve or disap-
prove such variance, and shall advise the
applicant and approve or disapprove the
proposed plan or modification accord-

Y

(2) Where an applicant proposes a
post-mining land use that is substan-
tially different from the Jand use imme-
diately prior to any exploration and
mining, the Mining Supervisor, with the
concurrence of the appropriate author-
ized officer and after consultation with
the surface owner, if other than the
United States, may approve a mining
plan containing variances from the per-
formance standards of 30 CFR 211 and
§ 3041.2-2(f) hereof, provided that:

(A) After consultation with the ap-
propriate Iand use planning agenciles, if
any, the proposed development 1is
deemed to constitute an equal or better
economic or public use of the affected
land, as compared with the premining
use.

(B) The granting of such varfance is
essential to achieving the proposed post
mining land use.

(C) The applicant presents specific
plans for the proposed post mining land
use and appropriate assurances that
such use will be: (1) Compatible with
adjacent land uses; (il) Supported by
commitments and assured of investment
from public agencies where appropriate;
(1i1) Practicable with respect to private
financial capability for completion of
the proposed development; (iv) Planned
pursuant to a schedule made part of the
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proposed mining plan so as to integrate
reclamation

order to assure the stability, drainage,
and configuration necessary for the in-
tended use of the site.

(D) To the degree possible and taking
into account the subjective nature of
the assessment, the applicant has con-
sidered the impact of the proposed land
use on the aesthetic character of the
area by consulting with inhabitants of
the area, and utilizing expertise In the
landscape and geomorphologic fields.

(b) Any application for a variance
pursuant to paragraph (a) of this sec-
tion shall demonstrate that any pro-
posed disturbance of land above a high-
wall will facilitate compliance with the
environmental protection and perform-
ance standards set forth in this subpart.

(¢) Any application for variance pur-
suant to paragraph (a) of this section
which proposes to place spoil or other
material on the downslope below the
bench used to mine an area classed as
“steep slope,” shall demonstrate to the
satisfaction of Mining Supervisor that
the permanent or temporary sediment
loads in the recelving drainages and
reclamation to the post-mining land use
will not have significant adverse effects
upon the aesthetics of the area.

(d) All variances granted pursuant to
this section shall be reviewed by the Min-
ing Supervisor and the appropriate au-
thorized officer not more than three years
after granting of the variance and in-
corporation in the mining plan, to ensure
that the development is proceeding in
accordance with the terms of the ap-
proved plan and the terms and condi-
tions of any lease, permit, or license.

(e) An operator may apply for a vari-
ance pursuant to the provisions of para-
graph (a) of this section only by sub-
mitting a new or revised mining plan to
the Mining Supervisor for approval pur-
suant to the provisions of 30 CFR 211.
Minor changes of operations which do
not involve violations of the performance
standards set forth i this subpart, and
the granting of a variance pursuant to
the description in § 3041.2-2(a)(2) of
this subpart, will not be deemed to be
subject to or require compliance with,
the provisions of this section.

(f) If the Director of the GS defer-
mines that a decision to grant a variance
would constitute a major Federal action
significantly affecting the quality of the
human environment, and that an en-
vironmental impact statement as re-
quired by Section 102(2) (C) of the Na-
tional Environmental Policy Act has not
been prepared with respect thereto, such
a statement shall be prepared. If the
Mining Supervisor grants a variance
pursuant to this Section, he shall notify
the appropriate land managing agency
or land planning agency for the pur-
pose of determining whether any
changes may, as a result of such vari-
ance, be required in any land use plan,
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PART 3500—LEASING OF MINERALS
OTHER THAN OIL AND GAS: GENERAL

2. Sectlon 3500.0-5 of 43 CFR s
amended by revising paragraphs (h) and
1) as follows:

§ 3500.0-5 Definitions.

- - - » .

(h) Public Bodies. Publie bodies are
Federal and State agencles, municipali-
ties, and rural electric cooperatives and
similar types of organizations, and non-
profit corporations controlled by any of
foregoing entities.

(1) Government entities. Govern-
mental entities are Federal and State
agencies, municipalities and subdivisions
thereof, including any eorporation pri-
marily acting as an agency or instru-
mentality of a State, which produces
electrical energy for sale to the public.

3. 43 CFR 3501.1-4 paragraphs (b) (1)
(i) and (i) are revised to read as follows:

§ 3501.1-4  Acrcage limitations.

(b) - . »

(1) Coal. (1) No person, assoclation, or
corporation, or any subsidiary, affiliate,
or persons controlled by or under com-
mon control with such person, associa-
tion, or corporation shall take, hold, own
or control at one time Federal coal leases
or permits on an aggregate of more than
46,080 acres in any one State, and in no
case on an aggregate of more than 100,-
000 acres in the United States,

(il) No person, association, or corpora-
tion holding, owning or controlling Fed-
eral coal leases or permits (by itself or
through any subsidiary, affiliate, or per-
son under common control with If) on
an aggregate of more than 100,000 acres
in the United States on August 4, 1976,
shall be required to relinquish any lease
or permit which it held on that date,
but it shall not be permitted to take,
hold, own or control any further Federal
coal leases or permits until such time as
its holding, ownership, or control of Fed-
eral leases or permits has been reduced
below an aggregate of one hundred
thousand acres within the United States.

4. 43 CFR 3501.1-5 is revised to read as
follows:

§ 3501.1-5 Exceptions.

(a) Al leaseable minerals except coal,
No lands within the boundaries of the
following areas in-the public domain shall
be leased under the provisions of this

(1) National parks and monuments,

(2) Indian reservations,

(3) Incorporated cities,
villages.

(4) Naval petroleum and oil shale re-
serves.’

(5) Lands acquired under the act of
March 1, 1911 (36 Stat. 961; 16 US.C.
513-519) known as the Appalachian For-
est Reserve Act, or other acquired lands,

(b) Ceal. No coal leasing shall be per-
mitted on the public domain within the
areas set forth In 43 CFR 38535.4.

towns, and
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5. 43 CFR 3501.2-1 lsrevlsedtoreadls
follows:

§ 35012 Acquired lands.

£ 3501.2-1 l.lnds and deposits not sub-
ject to

(a) An leaseable minerals except coal.
The following acquired lands are not
subject to leasing:

(1) Lands acquired for the develop-
ment of their mineral deposits;

(2) Lands acquired by foreclosure or
otherwise for resale;

(3) Lands acquired as surplus under
the Surplus Property Act of October 3,
1044 (58 Stat. 765; 50 U.S.C. 1611, et
5€q.)

(4) Lands in
towns, and villages;

(6) Lands in national parks
monuments; and

(6) Lands which are tide lands or
submerged coastal lands within the Con-
tinental Shelf adjacent or littoral to any
part of land within the jurisdiction of
the United States.

(b) Coal. No coal leasing shall be per-
mitted on acquired lands within the
areas set forth in 43 CFR 3525.4.

6. 43 CFR 3502.9 is amended to read as
follows:

§ 35029 Public Bodies.
§ 3502.9-1 Coal.

(a) To obtain & coal lease on a tract
set aside pursuant to 30 US.C, 201(a) a
public body must submit:

(1) Evidence of the manner in which
it 1s organized;

(2) Evidence that it is authorized to
hold a lease or permit;

(3) Evidence that the action proposed
has been duly authorized by its govern-
ing body; and

(4) A definite plan to produce energy
solely for its own use or for sale to its
members or customers (except for short-
term sales to others).

(b) To obtain n license to mine coal
pursuant to 30 U.S.C, 208, a municipality
must submit:

(1) Evidence of the manner in which
it isorganized;

(2) Evidence that it Is authorized to
hold a license; and

(3) Evidence that the action proposed
has been duly authorized by its govern-
ing body.

(e¢) To obtain a coal lease pursuant to
30 U.8.C. 352 on a tract of acquired lands
set apart for milfary or naval purposes,
a governmental entity must submit:

(1) Evidence of the manner in which
it is organized, including the state in
which it is located;

(2) Evidence that it is authorized to
hold a lease;

(3) Evidence that the aection proposed
has been duly aunthorized by its gmcm-
ing body: and

(4) Evidence that it is producing elec-
tricity for sale to the public in the state
where the lands to be leased is located.

(d) Where the material required in
paragraphs (a), (b) and (¢) of this sec~
tion has previously been filed, a reference
by serial number of the record in which
it has been filed, together with a state-

incorporated cities,

and
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ment as to any amendments, will be

accepted.

7. 43 CFR Subpart 3503 is amended by
adding a new §35033-3 to read as
follows:

§ 3503.3-3 Coal.

(a) A coal lease shall require payment
of & royalty of not less than 1242 per
centum of the value of the coal removed
from a surface mine.

(b) A coal lease shall require payment
of a royalty of not less than 8 per centum
of the value of the coal removed from an
underground mine, except that the au-
thorized officer may determine a lesser
amount if conditions warrant,

(e) The value of coal removed from &
mine s defined for royalty purposes in
30 CFR 211.63,

8, 43 CFR § 3503.3-1(b) is amended by

revising paragraph (1) to read as
follows:
§ 3503.3-1 General statement rentals,

(b) Leases—(1) Coal. Annual rental
per acre or fraction thereof for coal
leases shall not be less than 25 cents for
the first year, not less than 50 cents for
the second through fifth years and not
less than $______ for each and every
year thereafter during the continuance
of the lease,

(1) Leases issued before August 4, 1976,
The rental paid for any year shall be
credited against the royalties for that
year until the lease is readjusted.

(i) Leases issued or adjusted after
August 4, 18976. Rental payments may
not be credited agalnst royalties.

§8§ 3505.1-1, 3505.2-1 throngh 3505.2-1
[Reserved]

9. 43 CFR Subpart 3505 is amended by
revoking and reserving §§3505.1-1,
35056.2, 3505.2-1, 3505.2-2, 3505.2-3, and
3505.2-4.

§8 351 1.2-1 and 3511.2-2 [Amended]

10. 43 CFR Subpart 3511 is amended
by revoking and reserving paragraph (b)
(1) of £3511.2-1<(b)(1) and §35114-4.

PART 3520—PREFERENCE RIGHT AND
COMPETITIVE LEASES

Operator questions order of sections:

11, Section 3520.0-3 is revised as
follows:

§ 3520.0-3 Auathorities.

(a) Public domain and acquired lands.
The Secretary is authorized to divide
into leasing units and award leases of
mineral lands and mineral deposits
owned by the United States as set forth
in § 3500.1-1 subject to the provisions of
the Mineral Leasing Act, as amended
and supplemented, and the Mineral
Leasing Act for Acquired Lands as set
forth in § 3500.0-3. Coal leasing js gov-
erned by the application procedures in
43 CFR Subpart 3525. Other leaseable
minerals are covered by the procedures
in 43 CFR Subpart 3521,

14, Section 3521.2-1 is revised as
follows:

§ 3521.2-1 Application or Bureau mo-
tion.

(8) Application. (1) Forms. (1) Where
filed and copies, An application for a
lease must be filed in duplicate in the
proper office. No specific form is re-
quired. Competi-coal lease applications
will be accepted only as authorized by 43
CFR Subpart 3525. The application
should include the information set forth
in (1) to (v) of this subparagraph.

(ii) The applicant’s name and address.

(i) State of citizenship and qualifi-
cations.

(iv) A complete and accurate descrip-
tion of the lands for which the lease is
desired. See § 3501.1-3.

{v) Evidence that the land is valuable
for the mineral for which application is
made, with a statement as to the char-
acter, extent and mode of occurrence of
the deposit,

(2) Additional Statements Required.
The contemplated investment for the
development and purchase of equipment
of a producing mine of a stated average
daily output. Phosphate. To the extent
such iInformation is known to the appli-
cant, a description of the phosphate and
associated or related mineral deposits in
the land based upon such actual exami-
nation as can be effected without an in-
jury to the land or deposits (such ex-
amination shall not be deemed a tres-
pass), giving nature and extent of the
deposits; an outline in general terms of
the proposed method of mining and
processing the same; the proposed in-
vestment In mining operations thereon,
and processing facilities therefor.

(3) Evidence showing in sufficient de-
tail that:

(1) The amount of phosphate lands,
Federal and non-Federal, held by him,
together with the lands described in the
application are necessary for his pro-
posed development plan,

{11) He intends to explore, mine and
develop the property in good faith,

(i) His proposed operations of the
property will be in accordance with good
conservation practice and this addi-
tional development is needed in order to
supply an existing demand which cannot
otherwise be reasonably met,

12. Section 3521.2-2 is revised as
follows:

§ 3521.2-2 Qualifications,

(a) Compliance with Subpart 3502 is
required.

(b) Bureau motion. (1) Bureau of
Land Management responsibility,

(2) Geological Survey responsibility.

(c) Leasing Units. (1) Phosphate. If
the authorized officer shall determine,
after consultation with the Mining
Supervisor of the Geological Survey that
specific lands or deposits, not under an
outstanding permit or application for
preference right lease, which constitute
an acceplable leasing unit are subject to
phosphate lease, they will be offered for
such lease on the terms and conditions
to be specified in the notice of lease offer
to the qualified person who offers the
highest bonus by competitive bidding
equal to the fair market value of the
mineral deposit either at public auction
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or by sealed bids as provided In the no-
tice of lease offer. 2

(2) Solid (hardrock) minerals, Any
qualified person may file an application
for the competitive offering of such
deposits. Leasing units may not exceed,
In reasonably compact form, 2,660 acres
of land described in the manner re-
quired by this section. The authorized
officer may prescribe a lesser area for
any mineral deposit if the Geological
Survey reports that such lesser area s
adequate for a legical leasing unit.

(1) Exception. (a) Phosphate, In & no-
tice for a phosphate lease, the detailed
statemant will set forth that the terms
of minimum production will not be re-
duced or waived at the lessee’s request
as provided In §3503.3-2(b)(3), (d),
(e), or upon & satisfactory showing that
market conditions are such that the
lessee cannot operate except at a loss.

(b)Y Asphalt. All leases will be issued
through competitive bidding only In the
same manner as that provided for in
Subpart 3120.

(¢) Publication. Notice of offer of
lands or deposits for lesse by competi-
tive bidding will be by publication once
a week, or for such other period as may
be deemed available, in & newspaper of
general circulation in the county in
which lands are situated.

13. The following sections are re-
pealed and reserved: 43 CFR # 3520.0-4,
43 CFR # 3520.1-2, 43 CFR § 3520,1-3, 43
CFR § 3521.1-4, 43 CFR 4 35621.1-5.

14, Title 43 CFR § 3520.2-1 is amended
to read as follows: .

£ 3520.2-1 Duration of Lenses,

Leases shall be fssued for indetermi-
nate periods subject to readjustment or
renewal at the end of the first 20-year
period upon such ferms and conditions
45 may be incorporated in each lease or
prescribed In general regulations lssyed
by the Secretary of the Interior, includ-
ing covenants relative to mining meth-
ods, waste, period of preliminary devel-
opment and minimum production (a)
Ezxceptions. (1) Asphalt. Asphalt leases
are issued for 10 years and so long there~
after as the lessee complies with the
terms and conditions of the lease,

(2) Solid rhardrock) minerals. The
lense will be issued for a period not ex-
ceeding 20 years the term to be deter-
mined upon the advice of the agency
having jurisdiction over the surface and
the U.S. Geological Survey.

(3) Coal leases issued or readjusted
after August 4, 1976. The term of the
lease shall be twenty years, and as long
thereafter as the lessee js producing coal
annually in commercial quantities,

§£3524.1-1 [Reserved]

15. 43 CFR Subpart 3524 is amended
by revoking and reserving § 3524.1-1.

16. 43 CFR 3524.2-1 {5 amended to
read as follows:

§ 3524.2-1 Coal.

(a) Application. A lessee may obtain
modification of his Jease to include coal
lands or coal deposits contiguous to
those embraced in his lease if the au-
thorized officer determines that it would
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be In the interest of the United States to
do so. In no event shall the total area
added by such modifications to an exist-
ing coal lease exceed one hundred sixty
acres or the same number of acres &s
that in the original lease, whichever is
less, The lessee shall file his application
for modification in duplicate in the
‘proper land office, describing the addi-
tional lands desired, and the needs and
reasons for and the advantage to the
lessee of such modification.

(b) Availability—(1) Noncompetitive.
Upon determination by the authorized
officer that the modification Is justified
and that the Interest of the United
States is protected, the lease will be
modified without competitive bidding to
Include such part of the land or depos-
its as he shall prescribe.

(2) Competitive. If it 1s determined
that the additional lands or deposits can
be developed as part of an independent
operation or that there is a competitive
interest in them, they will be offered as
provided in Subpart 3520.

(¢) Terms and conditions. The au-
thorized officer ghall require changes in
the terms and conditions of the original
lease to make them consistent with the
modified lease. Before a lease Is modi-
fled under paragraph (a) or (b) of this
section, the lessee shall file his written
acceptance of the conditions imposed In
the modified lease and the written con-
gent of the surety under the bond cov-
ering the original lease to the modifica-
tion of the lease and to extension of the
bond to cover the additional land.

17. A new Subpart, 3525, is added to
Title 43 CFR as follows:

Subpoart 3525—Energy Minerals Ac

Recommendation termn (EIIAR.S“)M’

3525.0  Authority.

36252 Objectives and polioy.

35253 Competitive leases: procedures

85254 Qualified applicants.

353255 Lands subject to Jeasing.

35258 Special leasing opportunitics,

85257 Deferred bonus payment policy.

35268 Request for information on areas
of interest,

35359 Applications: short-term sales,

352510 Preliminary data.

3525.11 Land-use plans,

353512 Land-use plans: avallability.

3625.18 Consent to leasing: Federal surface
managing agency.

352514 Consultation with Governors.

35625156 Notice of lease sale.

862516 Consultation with Attorney Gen-
eral.

3625617 Award of leases,

8625.18 Complinnoce with Notice of Compet-
itive Loase Offer,

852519 Procedures and public participation.

Subpart 3525—Energy Minerals Activity
Recommendation System (EMARS)

§ 3525.1  Authority.

(a) Acts. (1) The Act of February 26,
1920, 41 Stat, 437, as amended by the Act
of June 3, 1948, 62 Stat. 248, the Act of
September 9, 1850, 73 Stat. 480, the Act
of August 31, 1964, 78 Stat. 710, and the
Act of August 4, 1976, 90 Stat. 1083, 30
U.S.C. 201(a).

(2) The Act of August 7, 1947, 61 Stat.
913, and the Act of August 4, 1976, 90
Stat. 1090, 30 US.C. 352,
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< (b) Actions Authorized. The Secretary
may issue coal leases through competi-
tive bidding.

§ 3525.2 Objectives and policy.

(a) The objectives of the Department’s
coal leasing process called Energy Min-
erals Activity Recommendation System
(EMARS), Include: the orderly and
timely development of federally-owned
coal; appropriate uses of the resources;
effective environmental protection; and
a fair market return to the public for the
resources sold. The program consists of
three principal elements: nominations;
multiple resource land-use planning;
and environmental analysis. Nominations
provide the first indication of tracts
which should or should not be leased.
The nominations received are then com-
pared with resource values through the
Bureau's land-use planning process, in-
c¢luding Management Framework Plans.
From these phases, proposed tract rec-
ommendations will be made and envi-
ronmental analyses will be undertaken
on the proposed coal lease tracts, The
integration of these three elements, ie.,
nominations, multiple resource land-use
planning, and environmental analysis—
each of which will be undertaken with
State and public participation—will
produce specific coal lease recommenda-
tions for Secretarial deciston.

(b) It is the policy of the Department
to encourage the development of Fed-
erally-owned coal, where such develop-
ment is authorized, through & program
that will provide for the protection, or-
derly development and conservation of
Federal mineral and nonmineral re-
sources in & manner that will avoid,
minimize or correct adverse impacts on
society and the environment resulting
from coal development, without undue
duplication or administrative delay by
Federal officers. It is also the policy of
the Department to fssue leases for coal
only where reclamation of the affected
lands to the standards set forth in 43
CFR Part 3040 is attainable and assured
and a reclamation program will be un-
dertaken as contemporaneously as prac-
ticable with operations.

£ 3525.3 Competitive
dures,

(a) Establishment of leasing tracts.
General coal land or deposits shall be
divided Into suitable leasing tracts and
leased competitively. The Energy Min-
erals Activity Recommendation System
(EMARS) shall be used to Iidentify
tracts suitable for leasing through nomi-
nations and multiple-use land manage-
ment planning. All competitive lease
sales, except those that qualify under
the short-term leasing criteria, will be
on Bureau motion.

(b) Selection of proposed tracts, (1)
Bureau Motion, Proposed tracts will be
selected by the Bureau of Land Man-
agement and United States Geologlcal
Survey field offices, with participation
from affected State governments, and
other surface management agencies, if
other than the Bureau of Land Man-
agement, based upon relevant informa-
tion including Information from the ap-

leases: Proev-
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propriate land-use plan, from nomina-
tions and from competitive coal lease
applications on file.

(2) Selection of Proposed Tracts:
Short-term Sale. Proposed tracts for
short-term sales will be selected using
the same criterin as Bureau motion
tracts. Prior to selecting a proposed
short-term tract the Bureau must deter-
mine that the application meets the
short-term leasing criteria

(3) No lands may be included in a
proposed tract unless: (1) the land is
included in & completed land-use plan
and leasing is compatible with the plan;
(i) the lands have been included in &
known recoverable coal resource area
(KRCRA) ;

(1l the lands have been included in
a nomination or have been identified by
BLM as potential leasing tracts or in-
cluded in a short-term lease application.

(4) Tract Selection Factors. The selec-
tion of proposed lease tracts will include
consideration of such factors as: depth,
quality, thickness and extent of the coal
resource; water resource availability;
relationship to existing communities;
potential fmpacts on economic structure
(e.g., employment, available services,
etc); service and access corridors:
aesthetic qualities such as scenic, cultur-
al, Wildlife, and vegetative values; re-
habllitation potential and Coal Resources
Regulations Guideline No. 1 (41 FR
43722).

(¢c) Compliance with NEPA. The Na-
tional Environmental Policy Act will be
complied with as follows: If several pro-
posed leasing units have significant
related characteristics and would sustain
similar or related environmental impacts,
as determined by the Secretary, they may
be covered by a single regional environ-
mental impact statement. Where leasing
actions are sdequately covered in a re-
gional impact statement, no additional
impact statement need be prepared. A
public hearing will be held after publica-
tion of a draft regional environmental
assessment or an impact statement, as
appropriate, will be prepared for pro-
posed leasing actions not included in a
regional impact statement. The Depart-
ment will provide public notice and an
opportunity for a public meeting on an
environmental nassessment for a coal
ieasing proposal that indicates thas an
environmental impact statement Is not
required.

(d) Technical examinations. A techni-
cal examination in accordance with the
procedures in 43 CFR 3041.2 and 3041.2-1
will be completed on ench unit after com-
pletion of the final environmental impact
statement or environmental analysis to
identify specific reclamation require-
ments and tracts requiring special en-
vironmental consideration and to pre-
pare bonding requirements and stipula-
tions to minimize impacts upon-the en-
vironment and other resources, lands
uses, or programs, Reclamation require-
ments will be imposed in accordance with
43 CFR 3041, The technical examination
will include an evaluation of the pro-
posed leasing unit to balance the value
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of the coal against the cost of mining, the
cost of mitigation of environmental
damage, and the significance of un-
mitigable damages. The Bureau will ob-
tain from the Geological Survey an eval-
uation and comparison of the effects of
recovering coal by deep mining, by sur-
face mining, and by other methods to
determine which method or methods
achieves the maximum economic recov-
ery of the proposed tract.

(¢) Recommendation of tentative coal
lease tracts. (1) After the BLM has com-
pleted the actions required by para-
graphs (a)-(e) of this section, after
State government and surface manage-
ment agency consultation, and after
holding & public hearing, on the record,
in the area which may be affected by
the proposed coal lease sale, the State
Director will recommend suitable tenta-
tive coal lease tracts to the Director, The
Director will consolidate approved field
recommendations into a proposed Coal
Lease Sale Schedule for review and ap-
proval by the Secretary.

(2) The Director's recommendation,
and the Secretary’s final approval, shall
include a written synopsis of earlier
analyses which evaluates and compares:

(1) The effects of recovering coal by
deep mining, by surface mining and by
any other method to determine which
method or methods or sequence of meth-
ods achieves the maximum economic re-
covery of the coal within the proposed
leasing tract, and

(i1) The effects which mining the pro-
posed lease might have on an impacted
community or area, including impacts
on the environment, on agriculture and
other activities, and on public services.

§ 3525.4  Quualified applicants.

Leases may be issued to qualified ap-
plicants listed in Subpart 3502 of this
chapter unless:

(a) The qualified applicant, or any
subsidiary, affiliate, or person controlied
by or under the common control of the
qualified applicant holds a lease or leases
to coal deposits issued by the United
States and has held the lease for 10
years and is not producing coal in com-
mercial quantities,

Exceptions. A lessee is not disqualified
from holding a lease if either production
is interrupted by strikes, the elements, or
casualties not atiributable to the lessee,
or the Secretary has suspended the re-
quirement of continued operation upon
payment of advance royalties.

(1) The 10-year period referred to in
paragraph (a) of this zection shall begin
on August 4, 1976, or the date the lease
is issued, whichever s later,

(2) For the purpose of this paragraph,
production of coal in commercial quanti-
ties means production adequate to meet
the requirement for continuous opera-
tion as defined in § 3500.0-5(g) of this
chapter,

(b) The qualified applicant holds or
controls more than 46,080 acres of Fed-
eral coal leases in any one state or 100,000
acres of Federal coal leases in the entire
United States.

§ 3525.5 Lands subject to leasing,

(a) The Secretary may issue coal leases
on all lands owned by the United States
except lands in the:

(1) Natlonal Park System; :

(2) National Wildlife Refuge System;

(3) National Wilderness Preservation
System;

(4) National System of Tralls; .

(5) Wild and Scenic Rivers System,
including study rivers designated under
section 5(a) of the Wild and Scenié
Rivers Act;

(6) Incorporated cities, towns and vil-
lages; and

(7) Tide lands, submerged coastal lands
within the Continental Shelf adiacent or
littoral to any part of land within the
Jurisdiction of the United States.

(8) Lands acquired by the United
States for the development of mineral
deposits, for foreclosure or otherwise for
resale, or reported as surplus property
pursuant to the provisions of the Surplus
Property Act of 1944,

(b) (1) The Secretary may issue coal
leases with the consent of the Secretary
of Defense on acquired lands set apart
for military or naval purposes only if
the leases are issued to a governmental
entity, iIncluding any corporation pri-
marily acting as an agency or instru-
mentality of a State, which

(i) Produces electrical energy for sale
to the public; and

(i) Is located in the State in which
the leased lands are located.

(2) A government entity is located in
a State if its production facilities are in
that State, and the coal produced from
the lease will be used in the State.

{¢) The regulations in Subpart 3525 of
Title 43 CFR do not apply to the leasing
and development of coal deposits owned
by Indians and subject to the trust pro-
tection of the United States. Regulations
governing those deposits are found in
25 CFR Chapter 1.

§ 3525.6 Special lensing opportunitics.

(a) The Secretary shall, under the pro-
cedures established under this subpart,
reserve and offer &4 reasonable number
of coal lease tracts within competitive
lease sales each year as special leasing
opportunities, Except for the limitation
on bidding contained in paragraph (b)
of this section, all of the requirements of
this subpart apply to special leasing op-
portunities Including the requirement
that the coal be leased at its fair-market
value,

(b) Only public bodies, including Fed-
eral agencies, rural electric cooperatives,
or non-profit corporations controlled by
any of these entities which have a defi-
nite plan to produce energy for their own
use or for sale of their members or cus-
tomers will be eligible to bid for leases
designated as special leasing opportuni-
ties. Evidence of qualification to bid for
leases designated as special leasing op-
portunities must be filed with the De-
partment at least 60 days prior to a sale.

(c) The Secretary may designate cer-
tain coal lease tracts as special leasing
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opportunities only if a public body has
requested, in the nomination or else-
where, that the procedures of this sec-
tion apply.

(d) Leases issued under this Section
may be assigned only to another public
body.

§ 3525.7 Deferred Bonus Payment Pol-

All competitive coal lease sales shall be
held on a deferred bonus payment basis.
In a deferred bonus payment the lessee
shall pay the bonus payment in five (5)
equal installments: The first installment
shall be made as required by § 3525. The
balance shall be paid in equal annual In-
stallments due and payable on the first
four anniversary dates of the lease. If
a lease is relinquished or otherwise ter-
minated, the unpaid remainder of the bid
shall be immediately payable to the
United States.

§3525.8 Request for information on
arcas of interest,

(a) Purpose. This section establishes &
procedure by which industry, the general
publie, and State and local governments
can inform the Department of the Inte-
rior of their views on coal leasing in par-
ticular areas. The Department will incor-
porate the information it receives into its
internal planning processes for Federal
coal leasing tract selections. Except for
short-term leasing applications, nomina-
tions are the primary source of informa-
tion on the need for additional coal leas-
ing,

(b) Description of process. The Direc-
tor will request iInformation on an annual
basis, or as necessary. Any person may
file with the Bureau, a statement with
supporting Information, asking the Di-
rector to make a request for nominations.
The Bureau is not required to act on the
statement. The Request for Information
on Areas of Interest will consist of two
types,

(1) Industry nominations., Nomins-
tions from industry of tracts of land that
the Department should or should not
make available for coal leasing Includ-
ing, as appropriate, statements describ-
ing why the tracts should or should not
be leased.

(2) Areas of public concern, Concur-
rently with Industry Nominations, State
and local governments and the general
public are requested to submit Areas of
Public Concern covering tracts of land
that the Department should or should
not make available for coal leasing In-
cluding, as approprinte, statements de-
seribing why the tracts should or should
not be leased.

(¢) Usze of nominations. Information
obtained through the nominations proc-
exs will be analyzed and compared with
multiple resource opportunities identi-
fled in the land-use planning process,
Proposed coal lease tracts will then he
developed on the basis of nominations
and multiple resource information.

(d) Description of nominations. All
nominations or statements of informa-
tion for or opposed to leasing shall:
(1) (1 Describe the lands by legal sub-
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divisions, section, township, and range;
or in the case of land covered only by
protracted surveys, by section, township,
and range according to an approved pro-
traction diagram; or

(i1) Use the Bureau of Land Manage-
ment's Surface/Minerals Management
Quads (minerals ownership maps) to in-
dicate nominated areas. A readily dis-
cernible line on these maps conforming
to legal subdivision and section lines will
be accepted as the description required
in paragraph (d) (1) {d) of this section.
The maps are available for sale at BLM
State and most District Offices.

(2) Describe reasonably compact areas,
which will be assumed to include all Fed-
eral coal within the boundaries described,
and may not exceed 25,000 acres.

(@) Multiple nominations. If a person
submits two or more nominations for
leasing or two or more nominations
against leasing, choices shall be ranked
in order of importance and shall be num-
bered consecutively. Nominations should
be ranked on a nationwide basis.

(1) Inspection and copying. The pro-
cedures in 43 CFR Part 2 govern the
public inspection and copying of Infor-
mation submitted under this section.

(g) Notice of requests for nominations
on areas of interest, (1) Notice of each
Request for Information on Areas of In-
terest will be published in the FroEraL
RecisTeEr and in a newspaper(s) of gen-
eral circulation In the State affected and
will specify the area or areas covered by
the call, the size and raking of nomina-
tions, the period of time within which
to submit nominations, and the addresses
to which the nominations are to be
submitted.

(2) Lands Eligible for Nominations.
Nominstions will be accepted only for
those lands that are eligible for coal leas-
ing. Lands not subject to leasing include
(1) lands listed in §3525.5; (i) lands
withdrawn from coal leasing or otherwise
not subject to the provisions of the Min-
eral Leasing Act; (JiD) land subject to &
coal lease, permit or preference right
lease application; and (iv) areas desig-
nated by BLM as primitive areas,

th) Areas nominated in national for-
ext system. The authorized officer will no-
tify the Secretary of Agriculture of all
lands nominated for leasing that are in
the National Forest System.

(1) Meeting on Nominations. Pricr to
the selection of proposed tracts, the Bu-
reau will hold & public meeting on nomi-
nations if the public has not had an op-
portunity to comment on the nomina-
tions in the land-use planning process.

§ 3525.9 Applications: Short-term sales,

Applications for coal leases will be ac~
cepted only if the applicant shows that
(a) the coal is needed to maintain an ex-
isting mining operation, or (b) the coal
is needed as a reserve for production in
the near future.

§ 3525.10  Preliminary data,

(a) Any application for coal lease filed
pursuant to the regulations in this Chap-
ter shall contain preliminary data to as-
gist the authorized officer in making a
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technical evaluation and environmental
analysis as described in § 3041.2,

(b) Such preliminary data shall in-
clude: (1) Such map, or maps, as may
beé available from State or Federal
sources, on which shall be shown the
topography of the land applied for, and
on which the applicant shall show physi-
cal features and natural drainage pat-
terns and existing roads, vehicular tralls,
and utility systems; the location of any
proposed exploration operations, includ-
ing seismic lines, drill holes, to the extent
known, the location of any proposed min-
ing operations and facilities, trenches,
access roads or trails, and support facil-
ities incidental thereto, including the
approximate location and aerial extent
of the areas to be used for pits, over-
burden, and tailings; and the location of
water sources or other resources which
may be used in the proposed operations
or facilities Incidental thereto.

(2) A narrative statement, including:
(1) The anticipated scope, method, and
schedule of exploration operations, in-
cluding the types of exploration equip-
ment to be used.

1) The method of mining anticipated,
including the best available estimate of
the mining sequence and production rate
to be followed,

(iii> The relationship, if any, between
the mining operations anticipated on the
lands applied for and existing or planned
mining operations, or facilities incidental
thereto, on adjacent Federal or non-
Federal lands,

(v) A brief description, including
sultable maps or aerial photographs as
appropriate, of the existing land use
within and adjacent to the lands applicd
for: and of known geologic, visual, cul-
tural, or archaeological features; and the
known habitat of fish and wildlife, par-
ticularly threatened and endangered
species, that may be affected by the pro-
posed or reasonably anticipated explora-
tion or mining operations.

(v) A brief description of the proposed
measures to be taken to maximize,
control, or prevent fire, soil erosion, pol-
lution of surface and ground water, dam-
age to fish and wildlife or other natural
resources, air and noise pollution, and
hazards to public health and safety; to
reclaim the surface; and to otherwise
meet applicable Inws and regulations,
which the applicant wishes to have con-
sidered by the authorized officer,

(¢) The applicant shall not enter upon
the land for any operational purpose, ex-
cept for casunl use, without prior au-
thorization. Casual use, @s used In this
section, means activities which do not
cause significant surface disturbance or
damage to lands, resources, and iImprove-
ments, such as activities which do not
include (1) the use of heavy equipment
or explosives, or (2) vehicular movement
off established roads and trails which
ciuses such disturbance.

(d) The authorized officer, after re-
viewing the preliminary data contained
in an application, and at any time during
a technical examination and environ-
mental analysis, may request additional
information from the applicant.
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§ 3525.11  Land-use plans.

(a) Preparation of a land-use plan.
The Secretary may not issue a lease for
conl deposits unless the lands contain-
ing coal deposits have been included in
a comprehensive land-use plan and the
sale is compatible with the plan. A com-
prehensive land-use plan shall:

t1) Use and observe the principles of
multiple use and sustained yield set forth
in the Federal Land Policy and Manage-
ment Actof 1976;

(2) Use n systematic interdisciplinary
approach to achieve integrated consider-
ation of physical, biological, economic,
and other sciences;

(3) Give priority to the designation
and protection of areas of critical en-
vironmental concern;

{4) Rely, to the extent it is avallable,
on the Inventory of the public lands,
thelr resources, and other values;

(5) Consider present and potential
uses of the public lands;

(6) Consider the relative scarcity of
the values involved and the avallability
of alternative means (including recy-
cling) and sites for realization of those
values;

(7)) Weigh long-term benefits to the
public against short-term benefits;

(8) Provide for compliance with ap-
plicable pollution control laws, Includ-
ing State and Federsal air, water, noise,
or other pollution standards or imple-
mentation plans; and

(9) Assess the amount of coal deposits
contained in the land and shall, based
on available information, ldentify the
amount of coal that is recoverable by
deep mining operations and the amount
that is recoverable by surface mining
operations.

(h) Agency to prepare land-use plans.
(1) The Bureau of Land Management
will prepare plans for land under {ts
jurisdiction in accordance with its proce-
dures.

(2) The Department of Agriculture
and other federal agencies with jurisdic-
tion over lands where there Is interest In
coal mining will prepare land-use plans
for those lands,

(3) If the Secretary finds that because
of non-Federal interest in the surface, or
because the coal resources are
cient to justify the costs of a Federa.l
comprehensive land use-plan, in an area,
he may lease lands in that area if the
lands containing the coal deposits have
been included in either a comprehensive
land-use plan prepared by the State
within which the lands are located, or a
land-use analysis prepared by the Secre-
tary of the Interior.

(¢c) Consullation and pudlic hearing. A
plan will not be adequate for the pur-
poses of this section unless the agency
that prepares the plan has:

(1) Consulted appropriate State and
local governments and the general pub-
lic during the preparation of a plan; and

(2) Provided an opportunity for a pub-
lic hearing on a proposed plan prior to its
ndoption if requested by any person who
may be adversely affected by the adop-
tion of the plan.
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(d) Hearing Requirements. The agen-
cy that conducts the hearing shall: (1)
Publish a notice of the hearing In «
newspaper of general circulation at least
once in each of two consecutive weeks In
the affected geographical area;

(2) Provide an opportunity for tes-
timony by anyone who desires to do so;

(3) Compile a complete transeript of
the hearing if a request for a transcript
is filed, in writing, at least 10 days prior
to the hearing.

(4) Plans adopted prior to August 9,
1976 will be considered adequate if the
public had an adequate opportunity to
comment on the plan prior to its adop-
:.i:l:; even if a formal hearing was not
held.

§ 3525.12 Land-use plans: availability.

The Bureau's land-use plan and multi-
ple land-use management plans of other
Federal agencles, as appropriate, will be
available for inspection at the appro-
priate Bureau or agency office. Upon the
request of the Governor of a State af-
fected by coal lease actions, the State
Director will make available for his re-
view the land-use plans for that State,
and, as appropriate, adjacent States.

§ 3525.13 Consent to leasing: Federal
surface managing agency.

(a) The Secretary may not issue leases
for lands the surface of which is under
the jurisdiction of any agency other
than the Department of the Interior un-
less the Federal agency has consented
to the issuance of the lease, but any
lease shall contain terms and conditions
as the head of the agency may prescribe
for the use and protection of the non-
mineral interests in those lands.

(b) The Secretary must accept the
conditions prescribed by the surface
managing agency, but may prescribe ad-
ditional terms and conditions that are
consistant with the terms proposed by
the surface managing agency to protect
the interests of the United States and to
safeguard the public welfare.

§3525.14  Consultation with Governors.,

(a) General consultation. Prior to of-
fering a coal lease for competitive sale,
the Secretary shall consult the Gov-
ernor of the State in which the land to
be leased is located.

(b) Consultation for surjace mining
proposals in national jorest, (1) Prior to
offering a coal lease in a National Forest
where the method of mining which
achieves maximum economic recovery
of the coal resources is surface mining,
the Secretary shall submit the lease pro-
posal to the Governor of the State in
which the coal deposits are found.

(2) The Secretary may not issue a lease
in a National Forest for a lease which the
method of mining that achieves maxi-
mum economic recovery is surface min-
ing until at least 60 days after he noti-
fies the Governor of the lease proposal.

(3) If the Governor fails to object to
the lease proposal in 60 days, the Sec-
retary may issue the lease. If within the
sixty-day period the Governor notifles
the Secretary, in writing, that he objects
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to the leaze proposil, the Secretary may
not approve the lease for six months
from the date the Governor objects to
the lease.

(4) The Governor may, during this
six-month period, submit a written
statement of reasons why the lease
should not be isstied, and the Secretary
shall, on the basis of this statement, re-
consider the lease proposal,

£ 3525.15 Notice of lease sale,

(g) Notice of lease sale. (1) Publica-
tion. Prior to the lease sale, the Author-
fzed Officer shall publish in the FEprran
Recister and in & newspaper(s) of
general circulation in the county affected
by the sale a notice of the proposed sale.
The newspaper notice shall be published
once a week for three consecutive weeks,

(2) The notice will show the time and
place of sale whether the sale will be at
public auction or by sealed bids, the de-
seription of the land, and the place
where a detailed statement of the lerms
and conditions of the lease offer and the
obligations of the successful bidder to
pay for publication of that notice may be
obtained.

(3) It will also contain a statement
that sealed bids may not be modified or
withdrawn unless the modifications or
withdrawals ave received prior to the time
fixed for opening of the bids.

(4) The detailed statement will sel
forth the terms and conditions of the
sale, including the manner in which the
bids may be submitted.

(5) The detafled statement will also
contain a warning to all bidders against
violation of 18 US.C. 1860, which pro-
hibits unlawful combination or intimida-
tion of bidders,

(6) The detailed statement will specily
that the Government reserves the right
to reiject any and all bids, Ifethe sale is
by public auction. the statement of terms
and conditions of the sale will also
specify that sealed bids may be submit-
ted, If any bid be rejected, the deposit
will be returned.

(7) The detailed statement will also
contain & request for comments on the
fair market value of the tracts to be sold.
The notice shall state the address to
where the comments on fair market value
should be submitted.

§ 3525.16 Consuliution
General.

(a) Subsequent to a lease sale, but
prior to Issuing a lease, the Sccretary
shall notify the Attorney General of the
proposed lease issuance, the proposed les-
see, normally the high bidder in a sale,
and other relevant information. The Sec-
retary may not issue a lease until 30 days
after he notifles the Attorney General.

(b) The Secretary shall not issue the
lease to the proposed lessee if, during this
30-day period, the Attorney General
notifies the Secretary that the proposed
lease issuance would create or maintain
a situation inconsistent with the anti-
trust laws, which means:

(1) The Act entitled “An Act Lo pro-
tect trade and commerce against unlaw-
ful restraints and monopolies,” approved

with  Antorney
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July 2, 1890 (15 US.C. 1 et seq.), as
amended;

(2) The Act entitled “An Act to sup-
plement existing laws against unlawful
restraints and monopolies, and for other
purposes,” approved October 15, 1914 (15
U.S.C., et seq.), as amended;

(3) The Federal Trace Commission
Act (15 U.S.C. 41, et seq.), as amended;

(4) Sections 73 and 74 of the Act en-
titled “An Act to reduce taxation, to pro-
vide revenue for the Government, and for
other purposes,” approved August 27,
1804 (15 U.S8.C. 8 and 9), as amended; or

(5) The Act of June 19, 1936, chapter
592 (15 U.8.C. 13, 13a, 13b, and 21a)."

(¢) If the Attormey General notifies
the Secretary that a lease should not be
issned the Secretary may:

(1) Reject all other bids or may re-
quest the Attorney General in a-cordance
with paragraph (a) of this section to con-
sider the issuance of the proposed lease
to the next qualified high bidder; or

(2). Issue the lease if, after he con-
ducts & public hearing on the record in
accordance with the Administrative Pro-
cedures Act. he determines that: (1) Is-
suance of the lease is necessary to carry
out the purposes of the Federal Coal
Leasing Amendments Act of 1075; (i) Is-
suance of the lease Is consistent-with the
public interest; and (iii) There are no
reasonable alternatives to the issuance of
the lease that are consistent with the
Federal Coal Leasing Amendments Act of
1976, the antitrust’laws and the public
interest.

(d) If the Attorney General does not
give a’written reply to the notification in
paragraph (a) of this section within 30
days, the may issue a lease
without walting for the advice of the
Attorney General.

§3525.17 Award of leases,

(a) Pre-sale evaluation. Before the
lease sale, the U.S. Geological Survey,
considering public comments on fair
market value and available geotechnical,
engineering and economic data, shall
make a conl resour-e economic evalua-
tion of each tract to be sold and shall
submit it to the authorized officer.

(b) Notification of award. Bids will be
received only until the hour on the date
specified in the notice of competitive
leasing. All bids submitted after the hour
will be refected. The authorized officer
will read all sealed bids. If the procedure
calls for sealed hids followed by oral bids
the oral bidding will bezin at the level of
the highest sealed bid received. After the
oral bidding has ceased, the highest bid
will be announced. The high bidder will
be required to comply with 43 CFR
§ 3421.2-4 and 43 CFR § 3621.4-2. No de-
cision to accept or relect any bid will be
made at this time. The sale will be ad-
Jjourned and the sale panel will convene
to determine if the bid adequately reflects
fair market value considering, among
other factors, comments on fair market
value. The recommendations of the
panel will be sent to the authorized offi-

cer who, after the Department complies
with § 3525.17 of this subpart, will make
the final decision to accept a bid or reject
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all bids, as soon as possible after the sale
The successful bidder will be noti-
fied in writing, The Department reserves
the right to reject any and all bids but
will not accept any bids which are less

the fair market value of the tract.
The Department also 1eserves the right
to offer a lease to the second high bidder
If the successful bidder falls to execute
the lease.

(¢) Imtertract competition. The use of
bidding competition between tracts (in-
tertract bidding) is hereby authorized
when and if the Bureau of Land Man-
agement and the U.S. Geological Survey
determine it Is needed in the public in-
terest. The authorization to utilize inter-
tract competition does not preclude the
use of any other form of competitive
bidding procedure.

§ 3525.18 Compliance with notice of
competitive lease offer.

(a) Action by successful bidder, Four
coplies of the lease will be sent to the suc-
cessful bidder, who will be required not
Jater than the 30th day after his receipt
thereof, to execute them, pay the balance
of the bonus bid or the first payment of
the deferred bonus payment on the first
year's rental, and file a bond as required
by Subpart 3504,

(b) Death of bidder. If the bidder dies
before the lease is issued, there must be
compliance with § 3502.8 of this chapter,

§ 3525.19 Procedures and public par-
ticipation,

(a) Wrilten findings. Except as may
be otherwise expressly set forth in this
subpart, decisions and determinations of
any appropriate authorized officer act-
ing pursuant to this subpart with respect
to issuance of leases, shall be in writing,
shall set forth with reasonable specificity
the facts and the rationale upon which
such decisions or determinations are
based, and shall be available for public
inspection during normal business hours
at the offices of such officer.

(b) Aveilability of documents, Except
for documents which are subject to with-
holding under the Freedom of Informa-
tion Act, any application for a lease, to-
gether with the proposed terms, condi-
tions, and special stipulations and any
preliminary data submitted under this
subpart shall be avatlable for public in-
spection in the appropriate BLM office.
To allow for such public inspection, & no-
tice of the availability of any such doc~
uments shall be prepared by the appro-
priate officer of the BLM and promptly
posted at his office and mailed to the sur-
face owner, if other than the United
States, to appropriate Federal and State
agencies, and to the clerk or other ap-
propriate officer in the county in which
the proposed operation is located for
posting or petication in accordance with
the procedures of that office. No final ac-
tion with respect to such documents shall
be taken for a period of 30 days after
such posting and mailing. A copy of such

‘notice shall be published by the appli-

cant in a local newspaper of general
circulation in the locality of the proposed
operation at least once a week for four
consecutive weeks.
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(¢) Where a hearing under this subpart
has been held on the record, a complete
transcript, of the hearing, including any
written comments submitted for the rec-
ord, shall be kept and maintained avail-
able to the public during normal business
hours at the appropriate Federal office
under whose auspices such meeting is
conducted, and shall be furnished at cost
to any interested party.

Dated: January 18, 1977.

TraoMmAs 8. KLeres,
Secretary,
Department of the Interior

| FR Doc.77-2250 Piled 1-24-77:8:45 am |

CHAPTER II—BUREAU OF LAND MANAGE-
MENT, DEPARTMENT OF THE INTERIOR

PART 3500—LEASING OF MINERALS
OTHER THAN OIL AND GAS; GENERAL

PART 9230—TRESPASS
Exploration Licenses for Federally-Owned
Coal Deposits

These regulations provide for the is-
suance of licenses to explore Federally-
owned coal deposits subject to lease pur-
suant to 43 CFR Part 3500.

Section 4 of the Federal Coal Leasing
Amendments Act of 1975 (Pub, L., 84-377;
90 Stat. 1039) amended section 2(b) of
the Mineral Leasing Act of 1920 (30
U.8.C, 201(b)) to provide for the fssu-
ance of exploration lizenses for federally-
owned coal. In November 5, 1976, the
Department published a notice of pro-
posed rulemaking to implement section 4
of the new Act, 41 F.R, 48754. Comments
have been received and carefully con-
sidered, and the regulations are Included
in this notice as a final rulemaking,

The most significant change to be made
since the regulations were puhlished in
draft is In the section controlling the
submission and treatment of data col-
lected during exploration, 43 CFR
§ 3507.4. The stotute reouires the Depart -
ment to treat data as confidential until
the avplicable land is leased or until dis-
closure would not damage the competi-
tive position of the Jicensee, whichever
is sooner, The proposed regulations re-
peated this reouirement but Hmited the
period of confidentiality to five years.
Several commentators stated that if land
was not leased within five years, the com-
petitive position of a licensée would usu-
ally be damaged. For this reason, the
five-year limitation has been deleted.

Other commentators exnressed con-
cern with the same gection because it
provides that only “resource data" (data
relating primarily to coal deposits) as
opposed to environmental data would be
treated as copfidentinl, Foweyer, the
statute does not make this distinction in
requiring “all data” to be treated as con-
fidential. Accordingly, the section has
been amended to eliminate the distine-
tion and follow the wording of the
statute more closely. The Department
points out that In most cases the dis-
closure to the public of environmental
information would not damage the com-
petitive position of a licensee and, as
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permitted by the statute, it will be dis-
closed when that finding is made.

Many comments were received in re-
sponse to § 3507.3-1(d) of the proposal,
which provides for participation in ex-
ploration licenses. Many commentators
urged that the subsection be deleted be-
cause the requirement to explore jointly
with others would reduce the incentive
to explore. Nevertheless, the Department
has decided not to delete the subsection.
If parties are induced to group together,
fewer exploration programs are apt to
be conducted in any single area and any
toll on the environment is therefore apt
Lo be less.

Many commentators urged that 43
CFR § 3507.3-2(b) be modified so as to
allow for an extension of the term of &
license beyond two years. The Depart-
ment believes that this suggested change
would conflict with a provision in the
statute that limits the term of a license
to “not more than two years," There is
no authority in the statute to extend
that 2-year term. Accordingly, the De-
partment has not modified the subsec-
tion as suggested. Tt should be noted that
the provision for issuance of another li-
cense covering the same land at the end
of the initial license’s 2-year term serves
the same purpose as an extenslon.

There was some concern expressed
over the restrictive Interpretation of
“substantial disturbance” and “reason-
able amounts™ found in 43 CFR §§ 3507.-
0-5()), 8507.0-5(k), and 3507.3-3(c). It
is the Department's position that the
statute is Intended to allow exploration
of coal deposits “without substantial
disturbance to the natural land surface.”
So-called “test burns,” involving the ex-
traction of several thousand tons of
coal, would be outside the scope of the
statute, Accordingly, these provisions
have not been changed.

Two commentators suggested that
land subject to outstanding prospecting
permits or preference right lease appli-
cations be excluded from exploration ac-~
tivities. The statute does not provide for
this limitation: it prohibits only the is-
suance of exploration licenses for lands
for which coal Jeases have been issued.
While no amendment has been made,
however, the Department points out that
if lands subject to a license are leased,
those lands shall thereafter be excluded
from the license.

Some commentators objected to 43
CFR § 3507.3-8 of the proposed regula-
tions which provides that a licensee may
be reguired to collect and submit ground
water data to the authorized officer. The
objections were based on a feeling that
the collection of hydrologic data might
be costly and beyond the scope of an ex-
ploration program. The Department
feels that hydrologic data often provides
valuable environmental information
that can bear on,  the advisability of
opening an area for coal leasing. For
this reason, it is not considered to be
beyond the scope of an exploration pro-
gram, The Department has therefore not
modified this section of the regulations.

On the basis of the foregoing:
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1. 43 CFR Part 3500 be amended by
?ddmgnnewsnbpartsso'ltomdu

Subpart 3507—Coal Exploration Licenses

Sec.

35607. 0-1 Purpose.

3507.0-2 Objective.

3507.0-3 Authority,

3607.0-4 Responsibilities.

3507.0-5 Definitions.

3507.1 Lands subject to exploration
llcense.

3507, 2 Proliconsing ures.

3507.2-1 Environmental review.

3507, 2-2 Cultural resources.

3507.2-3 Threatened or endangered specles.

3507.2-4 Surface management agency.

3507.8 Licenses,

8507.3-1 Applications for license,

3507.3-2 Issuance and termination of -
conse.

35607, 3-3 Rights under license.

23507.3-4 Operating regulstions.

3507.3-5 Surface protection and reclama-
tion.

3507.3-6 Ground water data

3507.3-7T Bonds.

3507.4 Use of data

3507.5 Use of surface

Subpart 3507—Coal Exploration Licenses
§ 3507.0-1 Purpose.

This subparl provides for the issuance
of licenses for exploring federally-owned
coal deposits subject to disposal pursuant
to this Part 3500, regardless of surface
ownership.

§ 3507.0-2  Objective.

The objective of this subpart is to
allow private parties to explore federally-
owned coal deposits in order to obtain
geological, environmental, and other per-
tinent data concerning the deposits and
the lands in which they lle.

§ 3507.0-3  Auhority.

The authority for this subpart is
found in section 2(b) of the Mineral
Leasing Act of February 25, 1920, as
amended by section 4 of the Federal Coal
Leasing Amendments Act of 1975, 90 Stat.,
1083, 1085, 30 U.S.C. 201(h).

§ 3507.0-1  Responsibilivies.

(&) The Bureau of Land Management
(BLM) exercises at the Bureau level the
Secretary’s discretionary authority to de-
termine whether exploration licenses are
to be issued, and is responsible for issu-
ing and cancelling exploration licenses
and terminating the perifod of liability
of bonds. The regulations in this Subpart
shall be administered by the Director
through the State Director and the au-
thorized officer, subject to the supervi-
sory suthority of the Secretary. The
prgper BLM office Is also the office of rec-
ord.

(b) The Geological Survey exercises
the Secretary’s authority regarding oper-
ations conducted within the area of op-
erations by the licensee, and is responsi-
ble for all geological, economic, and en-
glneering determinations for the Depart-
ment’s coal leasing program. -

(¢) The authorized officer in consulta-
tion with the Geological Survey, and
where appropriate, the surface manage-
ment agency and the surface owner if

other than the United States, formulates
the requirements to be incorporated in
exploration licenses for the protection of
the surface resources, for reclamation,

standards
in Subpart 3041 of this chapter and 30
CFR Part 211, and for the bonding re-
quirements.

(d) The Geological Survey, after con-
sultation with the authorized officer, and
where appropriate, the surface manage-
ment agency and the surface owner, if
other than the United States, reviews
and concurs in exploration plans and rec-
ommends termination of the period li-
ability of the bond upon the completion
of exploration operations.

# 3507.0-5 Definitions.

(a) “Coal deposit"” means all federally-
owned deposits which are subject to dis-
posal under applicable law, except those
held In trust for Indians.

(b) “Exploration” means drilling, ex-
cavating, and geophysical or geochemi-
cal surveying operations designed to ob-
tain detailed data on the physical and
chemical characteristics of coal deposits
and their environment Including the
strata above the deposit, the hydrologic
conditions associated with the deposit,
and any other information that may be
necessary to prepare a complete resource
evaluation of the land.

(c) “Swrface management agency”
means the Federal ageny or authorized
officer thereof other than the Bureau of
Land Management having jurisdiction
over the surface of lands containing coal
deposits subject to this part,

(d) “Exploration plan" means a de-
talled plan showing the location and
type of exploration work to be conducted,
environmental protection procedures,
present and proposed roads, as well as
reclamation and abandonment proce-
dures to be followed upon completion of
such operations.

(e) “Exploration license” means a li-
cense issued by the authorized officer to
permit the exploration of federally-
owned coal deposits under terms and con-
ditions that will protect the surface and
subsurface resources and the environ-
ment, and provide for the reclamation of
any damage caused by such exploration.

({) "Participate” means o have or
take part or share with others in an ex-
ploration license.

(g) “Participant" means a person who
participates or shares in an exploration
license,

(h) “Reasonable amount of coal for
analysis and study” means only that
amount of coal necessary to establish
whether or not a federally owned deposit
can be economically extracted and the
removal of which does not cause sub-
stantial disturbance to the natural land
surface.

(1) “Substantial - disturbance to the
natural land surface” means disturbance
of the surface other than that necessary
for the mere location of potential coal
deposits and for the access to those de-
posits necessary to determine their loca-
tion and quality by operations such as
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surface sampling or drilling geologic
study and exploration holes. These op-
erations shall extend only to the degree
and extent necessary to determine the
nature of the overlying strata and the
depth, thickness, shape, grade, and
quality of the coal deposit.

§3507.1 Lands subject to exploration
license.

(a) Exploration licenses may be Is-
sued for:

(1) Lands administered by the Secre-
tary subject to coal leasing;

(2) National forest lands or other
lands administered by the Secretary of
Agriculture through the Forest Service
subject Lo coal leasing:

(3) Coal deposits in lands which have
been conveyed by the United States sub-
Ject to a reservation to the United States
or mineral deposits, to the extent that
those deposits are subject to lease pur-
suant to this Part 3500; and

(4) Coal or lignite deposits in acquired
lands set apart for military or naval pur-

poses.

(b) No exploration license will be is-
sued for any land on which a coal lease
has been issued.

§ 3507.2 Prelicensing procedures.
§ 3507.2—-1 Environmental review,

Before the issuance -of an exploration
license:

(a) The authorized officer or, where
the surface Is not administered by BLM,
the surface management agency shall,
in accordance with 43 CFR §§ 3041.2 and
3041.2-1 and using the exploration plan
submitted by the applicant, make an en-
vironmental analysis and technical ex-
amination of the potential effect of such
exploration on the resources of the area
and its environment, including fish and
other aquatic resources, wildlife habitats
and populations, visual resources, recrea-
tion, cultural, and other resources in the
affected area. The applicant shall not
begin exploration until an environmental
analysis is accomplithed and the explora-
tion plan has been approved.

(b) If the authorized officer or, where
the surface is not administered by BLM,
the surface management agency deter-
mines that an environmental impact
statement is required by the National
Environmental Policy Act of 1969 (43
U.S.C. 4321-4327), he will take neces-
sary steps to prepare such a statement,

§ 3507.2-2 Cultural resources,

If lands in the National Register or
nominated for Inclusion in the National
Register contain cultural resources
which might be affected by the lssuance
of an exploration license, no license for
such lands will be authorized until there
has been compliance with Section 106 of
the Historic Preservation Act (80 Stat.
917; 16 U.S.C. 4701) and Section 2(b) of
E.O. 11593 of May 13, 1971, (36 FR 8921
(16 US.C.470 1)),

§ 3507.2-3 Threatened or endangered
species.

The authorized officer shall not issue
an exploration license if he determines
pursuant to the Act of December 28, 1973
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(87 Stat. 884, 16 US.C. 1531-1543) that
the existence of any threatened or en-
dangered species of fauna or flora will be
jeopardized and that critical habitat
would be destroyed or adversely modi-
fizd to a significant degree by the ex-
ploration activities authorized by that
license. In making this determination,
the authorized officer shall consult the
surface management agency, if the sur-
face is not managed by BLM.

§ 3507.2-4 Surface
agency.

The authorized officer shall issue an
exploration license covering lands the
surface of which is under the jurisdic-
tion of any Federal agency other than
the Bureau of Land Management only
upon such conditions as the surface
management agency may prescribe with
respect to the use and protection of the
nonmineral interests in those lands.

§ 3507.3 Licenses.
§ 3507.3-1 Applications for license.

(a) Applications. Exploration license
applications shall be submitted to the
authorized officer and shall be subject
to the following requirements:

(1) No specified form of applicanon
is required.

(2) Each application shall identify the
tract or tracts to be explored described
by legal description (or, if unavailable,
by metes and bounds).

(3) Each application shall contain
threc coples of an exploration plan which
complies with the requirements of 30
CFR 211.10.

(4) Each application with supporting
documents shall be filed In the proper
BLM Office, together with a nonrefund-
able $250 license fee.

(5) A separate application shall be
filed for exploration in each State.

(b) Qualified persons. Any person
qualified to hold leases or contracts is-
sued pursuant to this Part 3500 may
apply for an exploration license,

(c) Call for applications. Nothing in
this subpart shall preclude the author-
ized officer from issuing a call for an
expression of interest in exploration li-
e nses for a given area.

(d) Participation. Applicants for I-
censes shall be required..after approval
of the plan and prior to issuance, to
afford other parties an opportunity, on
a pro rata cost sharing basis, to par-
ticipate In the approved exploration
plan. Upon notice that a license will be
issued to him an applicant must pub-
lish a “Notice of Invitation," approved
by the authorized officer, once every
week for four consecutive weeks in at
least one newspaper of general circula-
tion in the area where the lands covered
by the license application are situated.
This notice must contain an invitation
to the public to participate in the pro-
posed exploration program. Copies of
published Notices of Invitation must be
filed with the suthorized officer upon
each publication for posting in the proper
BLM Office. Any person who elects to
participate in the exploration programs
shall notify in writing the authorized
officer and the applicant. Upon the ap-
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plicant’s compliance with the require-
ments of this section, all else being regu-
lar, the authorized officer may issue the
exploration Heense,

8§ 3507.3-2 Issuance nnd termination of
license.

(a) General. No person may conduct
exploration without a lease unless he has
been issued an exploration license. An
exploration license shall not be required
for “casual use” as defined in 30 CFR
$211.10(a), The issuance of explora-
tion licenses under this Subpart Is dis-
cretionary with the authorized officer. An
exploration license shall confer no right
to a lease,

(b) Duration. Exploration licenses
may be issued for not more than two
years, Including the time for clean up
and restoration. The authorized officer
shall designate the date on which opera-
tions may begin,

(¢) Relinquishments, A licensee may,
subject to his own and his surety’s con-
tinued obligation to comply with the
terms and conditions and speclal stipula-
tions of the license, the plan, and the
regulations, relinquish an exploration
license for all or any portion of the lands
embraced in it. A relinoguishment must
be filed in the proper BLM Oflice,

(d) Revocation. An exploration -
cense may be revoked for noncompliance
with the terms of the license, the plan,
or the regulations, after the licensee has
keen given a notice of viclation and the
licensee has failed to correct the viola-
tions within the period prescribed in the
notice.

(e) Ezxploration Plan. The approved
exploration plan will be dated, attached,
and made & part of each license issued.

(f) Modifications. When unforeseen
conditions that could result in signficant
disturbance or damage are encountered
or when geologic or other physical con-
ditions warrant a meodification in the
approved exploration plan, (1) the au-
thorized officer, after consultation with
the Mining Supervisor and, where ap-
propriate, the surface management agen-
cy, may adjust the terms and conditions
of the license or, (2) the Mining Super-
visor, after consultation with the au-
thorized officer, and where appropriate,
the surface management agency, may
approve changes in the exploration plan,

(g) Different States. A separate explo-
ration license is required for exploration
in each State.

(h) Ezxtensions. Exploration Ncenses
may not be extended. Exploration opera-
tions may not be conducted after a li-
cense has expired. The licensee may ap-
ply for a new license as described in
§ 3507.3-1. A new license may be issued
simultaneously with the termination of
the existing license.

§ 3507.3-3 Rights under licenses,

(a) The issuance of an exploration li-
cense shall confer the right to perform
exploration operations in accordance
with the specific terms and conditions of
the license, the approved plan, and the
regulations,

(b) The issuance of exploration li-
censes shall not preclude the issuance of
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coanl leases at such time and places and
to such persons as are deemed appropri-
ate, subject to applicable reguiations,
and, if a coal lease is issued for lands em-~
braced in an exploration license, those
lands shall be eliminated from the license
upon the effective date of the lease,

(¢) A licensee may not remove for sale
any conl from the deposits subject to his
license, but he may remove a reasonable
amount of coal for analysis and study.

£3507.3-1 Opernting regulations,

The licensee shall comply with all reg~
ulations of the Secretary of the Interior,
including the provisions of the operating
regulations of the Geological Survey (30
CFR Part 211). Coples of the operating
regulations may be obtained from the
Mining Supervisor. The licensee shall al-
low inspection of the premises and opera-
tions by duly authorized representatives
of the Becretary and, where appropriate,
any surface management agency, and
shall provide for the free ingress and
egress of Government officers and per-
sons using the lands under authority of
the United States.

§ 3507.3-5 Surface protection and rec-
lnmntion.

(a) The authorized officer shall include
in each exploration license requirements
and stipulations to protect the environ-
ment and other resources and to ensure
reclamation of the land disturbed by ex-
ploration.

(b) A licensee may not cause substan-
;ial disturbance to the natural land sur-

nce,

& 3507.3<6 Ground water data,

The applicant may be required to col-
lect and report ground water data to
the autharized officer,

§ 3507.3-7 Bonds.

{a) The provisions of the regulations
in Subpart 3504 of this part are hereby
made applicable to these regulations. The
holding of an adeguate compliance bond
will be a condition of the exploration
license.

(b} Prior o issuing an exploration li-
cense the authorized officer after con-
sultation with the Mining Supervisor
and, where appropriate, the surface man-
agement agency, the surface owner, shall
ensure that the amount of the compliance
bond or bonds to be furnished is sufficient
to ensure compliance with the terms and
conditions of the license and regulations,
but in no event shall the amount of such
bond be less than $5,000.

{¢) Upon completion of an exploration
and reclamation program which is In
complinnee with the terms and condi-
tions of the exploration license, the ap-
proved plan, and the regulations, or upon
discontinuance of exploration operations
and completion of such reclamation as
may be needed to the satisfaction of the
authorized officer and, where appro-
priate, the surface management agency,
the authorized officer will terminate the
period of linbility of the compliance bond.
Where the surface of the land being ex-
plored is in private ownership, the au-
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thorized officer shall not terminate the
period of linbility under the compliance
bond until he has received written ac-
knowledgement from the surface owner
of his satisfaction with the reclamation
of the surface. In the event the licensee
and surface owners are unable to reach
agreement on the adequacy of the
reclamation the authorized officer shall
make the final determination, He will
terminate the perlod of lability under
the compliance bond after determining
that the terms and conditions and special
stipulations of the license, the approved
plan, and the regulations have been met.

§ 3507.4  Use of data.

The licensee shall furnish to the Min-
ing Supervisor coples of all data
(including but not limited to, geological,
geophysical, and core drilling analyses)
obtained during exploration. The licensee
shall submit such data and, where ap-
propriate, the methods by which the data
were gathered, at such time and in such
form as required by the Mining Super-
visor, the authorized officer, or surface
mansgement agency, or as specified in
this Subpart the license, or the plan. The
confidentiality of all data so obtained
shall be maintained until after the areas
involved have been leased or until such
time as the Mining Supervisor deter-
mines that making the data available to
the public would not damage the com-
petitive position of the licensee, which-
ever comes first,

§3507.5 Use of surface.

(a) A licensee shall be entitled to use
for exploration purposes only so much
of the surface of the lNeensed lands as is
suthorized in the approved exploration
plan.

(b) Operations under these regulations
shall not unreasonably interfere with or
endanger operations under any other au-
thorized use pursuant to the provisions
of any other Act.

(¢) The licensee shall comply with all
applicable Federal, State and local laws
and regulations including the regulations
in Parts 3041, 3500, 3600 of this chapter
and 30 CFR Parts 211 and 231.

(d) Any person who willfully conducts
coal exploration on lands subject to this
subpart without an exploration license
shall be subjeet to the provisions of
§ 9230.5-3(D) of this chapter.

2. Paragraph (b)(3) of 43 CFR 9239.-
0-3 be amended to read as follows:

§ 9239.0-3  Authority.

(b) ..
(3) Coal trespass. 18 US.C, 1851; 30
US.C. 201(b) (4).

3. 43 CFR 92895-3 be amended by
adding a new paragraph ({) to read as
follows:

§ 9239.5-3 Coal.

(f) Penalties Jor unauthorized explor-
ation for coal. (1) Any person who will-
fully conducts coal exploration for com-
mercial purposes without an exploration
license issued under Subpart 3507 of this
chapter shall be subject to a fine of not
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more than $1,000 for each day of viola-
tion.
(2) All data collected by said person
on any Federal lands as a result of such
violations shall Immediately be made
available to the Secretary, who shall
make the data available to the public as
soon as possible.

(3) No penalty under this section may
be assessed unless such person s given
notice and opportunity for a hearing
with respect to such violation pursuant
to Part 4 of this chapter.

Effective: January 19, 1997.
Dated: January 19, 1977,

TroMAS 8. KLEPPE,
Secretary,
Department of the Interior.

| PR Doe.T7-2261 Piled 1-24-77:8:45 am|]

Title A5—Public Welfare

SUBTITLE A—DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE, GENERAL
ADMINISTRATION

PART 99—PRIVACY RIGHTS OF PARENTS
AND STUDENTS

On June 17, 1976, final regulations
were published in the FepERAL REGISTER
al 41 FR 24662 sctting forth the require-
ments to be met by an educational
agency or institution to protect the pri-
vacy of parents and students under sec-
tion 438 of the General Education Pro-
visions Act, as amended (added by sec-
tion 513 of Pub. L. 93-380 and amended
by section 2 of Pub, L. 93-568). Due to
an inadvertent drafting error § 99.32 of
those regulations require technical cor-
rections in order to bring it into con-
formity with the statutory requirement
upon which it is based.

Accordingly, the purpose of this cor-
rection notice is to make technical
changes in the regulations of June 17,
1976.

The Department finds that there is
good cause to dispense with proposed
rule-making procedures as UNNecessary,
since the correction notice makes only
technical changes to change Incorrect
wording and restore omissions, Further-
more, to delay the effective date of these
changes might result In an unnecessary
expenditure on the part of educational
agencies and institutions; specifically,
with respect to the requirement that a
record be kept of certain requests for
disclosure of education records, even
though an accounting need not be made
for the actual disclosure of Information
pursuant to these requests. As modified,
§99.32 will relieve educational agencles
and institutions of keeping a record of
requests for disclosure in those areas
where they are not required to record
actual disclosures,

Section £9.32 of Title 45 of the Code of
Federal Regulations is amended as fol-
lows:

1. The title of § 99.32 i5 revised to read
as follows:

§99.32 Record of requests and  dis-
closures required to be maintained.

2. Paragraph (b of §99.32 Is revised
to rend ns follows:




(b) Paragraph (a) of this section doés
not apply:

(1) to requests by or disclosure to a
parent of a student or an eligible stu-
dent;

(i) to requests by or disclosures to
school officials under §99.31(a)(1);

(iil) if there is written consent of a
parent of a student or an eligible student,
or

(fv) to requests for or disclosure of
directory information under §99.37.

3. Paragraph (c) is amended by in-
serting the phrase “requests and" before
the word “disclosures”,

Effective date: These amendments
take effect on January 25, 1977.

Dated: January 17, 1977.

TrOMAS 5. MCFEE,
Deputy Assistant Secretary for
Management Planning and
Technology.
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Title 47—Telecommunication

CHAPTER |—FEDERAL
COMMUNICATIONS COMMISSION
{Docket No. 20119; PCC 77-50]
PART 15—RADIO FREQUENCY DEVICES
Low Power Communication Devices
Adopted: January 13, 1977,
Released: January 19, 18797,

By the Commission: Commissioner
Lee absent,

1. The Commission has received two
timely filed petitions and three letters
requesting reconsideration of the re-
vised rules adopted February 4, 1976, by
the Report and Order* In the above de-
seribed proceeding. The letters are being
considered part of this proceeding, since
they deal with the same questions raised
in the petitions, Petitions were filed by
Radio Communications Co., Inc. (Rad-
com) and Teletronics United Inc, (Tele-
tronics) .* Letters were received from
Barrett Electronics Corp., (Barrett),
Gutzmer International Inc. (Gutzmer)
and Mr. Bruce D. Ross, a private con-
sultant in electronics.

2. Teletronics, Gutamer, Radcom and
Ross stated that they are eitheér manu-
facturing and marketing or in the de-
sign stage of producing a cordless tele-
phone terminal device.” They allege that
the new rules are not satisfactory to per-
mit the continued marketing of their
devices and therefore request reconsid-
eration of these rules, Barrett claims
that the channelization of the frequen-

cies has placed a severe resiriction on
the marketability of low power commu-

141 PR 7304, February 18, 1076.

A supplement to the Teletronics potition
for reconsideration wuns subsequéently re-
ceived and accepted on the basis of the jus-
tiflentions presented in o separate pleading
“Motion for leave to file a supplemental Pe-
titlon for Reconsideration.'

*A cordless telephone terminal device is
customer provided equipment
which is connected to the telephone network
through Interface equipment,
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nication devices ' used to control mate-
rial handling equipment used by the
grocery industry.

3. The new rules adopted in this pro-
ceeding that, among other things, shift-
ed low power voice-operated communi-
cation devices, such as toy walkie-
talkies, from the 27 MHz band to a new
band at 49 MHz, went into effect on
March 18, 1976. The rules in effect prior
to March 18, 1976, permitted the oper-
ation of a low power communication de-
vice on any frequency in the 26.97-27.27
MHz band—a band that coincides with
the band allocated for the Class D Citi-
zen Radio Service commonly referred to
as the CB band. The principal technical
restrictions for operating a low power
communication device in this band were
a power and antenna limitation of 100
milliwatts and 1.5 meters, respectively.
Toy walkie-talkies are the most preva-
lent example of devices operating under
these provisions. Because of enfo
ment and interference problems bet
transmitters licensed in the Class D
Citizen Radio Service and toy walkie-
talkies which operate without an Indi-
vidual license, the Commission shifted
low power voice-operated devices from
the CB band to 49 MHz." Non-voice oper-
ated devices were permitted fo remain
in the 27 MHz band under more restric-
tive technical requirements.

PETITIONS ¥OR A CorbpLEsS TELEPNONE
TEaMINAL DEVICE

4. Teletronics manufacturers and
markets a cordless telephone terminal
device under the trade name of Porta-
Call. The system is comprised of a base
unit that interfaces with the Interstate
telephone network and a mebile unit
that can be carried from place to place.
The: battery-operated mobile wnit and
base units contain a telephone handset
and cradle unit fitted with a low power
transmitter. To permit duplex opera-
tion, fe, a continuous conversation be-
tween sender and receiver, two frequen-
cles separated by at least 150 kHz are re-
quired. According to Teletronics this is
a critical operating requirement. Under
the previous provisions at 27 MHz, Tele-
tronics claimed that it was possible to
operate up to five PortaCall systems in
the same area at the same time without
causing Interference to one another and
still avoid the most acfive citizens band
channels, With respect to its interfer-
ence potential, Teletronics argued that
it was to their advantage to avoid CB
channels, since PortaCall systems oper-
ate with low power and are more sus-
ceptible to receiving harmful interfer-
ence than causing harmful interference.
It should slso be noted that the pro-
pensity for the interception of commu-
nications, as with any radio transmitter,
is a possibility with the use of these
devices,

' A low power communication device com-
plying with both the technical and certifica«
tlon requirements of Subpart D of Part 15
may be operated without an individual 1i-
cense for any legitimate purpose.

“Report and Order in Docket No. 20119
at paragraph 1.
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5. According to Teletronics, cordless
telephone terminal devices serve the pub-
lic in & number of useful ways. For ex-
ample an individual who is confined to
AYMOYIP SBY SSTAMISGI0 JO ‘IreyD [99UM ¥
in moving rapidly to a telephone, is
thereby provided with communications
capability to deal with personal and
emergency situations which are not pos-
sible with cord bound phones. It is also
argued that these systems provide addi-
tional flexibility for many thousands of
people who are required to stay by &
telephone terminal. The extended range,
which {s advertised to be 300 feet in most
operating environments, allows these in-
dividuals to receive important (and in
some cases emergency) phone calls no
matter where they may be as long as
they are within the bounds of the system.

6. In their initial filing, Teletronics
stated: “We find the shift to the 49.82
to 49.90 MHz band attra tive in prinel-
ple in that it will allow more reliable
and secure short range communications
without the present legal and {llegal in-
terference from Citizen Band users. How-
ever, the proposal (new rules) requiring
that operation be confined to fiye defined
20 kHz channels inhibits certain devel-
opments in progress that could enable us
[Teletronics] to shift to the 48 MHz band
with little cost penalty and major per-
formance advantage.” Their initial peti-
tion-concludes by requesting the Com-
mission to allow the simultaneous use of
two adjacent channels with a total band-
width of 35 kHz to allow the operation
of a single carrler time shared duplex
communication.

7. In a subsequent supplemental filing,
Teletronics stated “* * * after extensive
evaluation it has been delermined that
the current allocation at 49.82-49.90
MHz places serious limitations that
would result in its (Teletronies) demise.”
Moreover, the petition asserts that even
if a satisfactory 49 MHz PortaCall could
be developed, it would not likely be mar-
ketable due to its increased cost and
single system limitation, Le., only one
system could be operated in one given
area at a time. The net result of limiting
such devices to the 49 MHz band, ac-
cording to Teletronics, would be the
cessation of their manufacture and use.

8. In its supplemental filing Tele-
tronics suggested that the true answer to
the dilemma presented to the cordless
telephone indusiry lies in an allocation
of more frequencies. This can be accom-
plished by permitting cordless telephones
to continue to operate in the 27 MHa
band with the same technical require-
ments as adopied for non-voice devices
under Section 15.116 of the new rules
adopted in this proceeding® A claim is
also made that the cordless phones would
not be confused with the licensed Class

* Noun-voloe (Le., radio control) devices op-
erating under the new requirements (§ 15.-
116). among other things, are restricted to
six 20-kHz channels in the 2000-27.26 MHx
band and field strength Mumtts of 10,000 ,V/m
at 3 meters. It would appear that Teletronics
1= requesting the Commission to amend the
rules in Part 16 to permit eordiess telophonoes
to operate under theeo same provisions,
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D Citizen Stations since the cordless
phone operates on different frequencies
(Class C frequencies) and its transmis-
sions are preceded with & tone signal
for dialing purposes. This, coupled with
Porta-Call’s low power and fleld strength
limitations, practically eliminates the
possibility of interference it is asserted.

9. Gutzmer International Inc., also &
manufacturer of personal communica-
tion devices including cordless telephone
equipment, submitted two letters sup-
porting the Teletronics petition. The
modus operandl of the Gutzmer system
is slightly different from that of Tele-
tronics in that the base station of the
Gutzmer system uses carrier current
techniques at frequencies just above the
standard AM Broadcast Band.' Its moblle
unit operates at 27 MHz under the in-
terim provisions of § 15.115 of the rules.
In addition to supporting Teletronics pe-
titions, Gutzmer emphasized the need for
additional frequencies if the portable tel-
ephone Industry is to grow, otherwise
usage density (l.e., the number of sys-
tems in a given area) becomes high
enough to cause interstation interfer-
ence. Even under the previous rules in
Part 15, Gutzmer says there isn't suffi-
cient spectrum to promote growth and
additional frequencies would be neceded
in & couple of years in any case. It clalms
that further studies are under way but
the immediate need is a relaxation of
the new rules adopted in this proceeding,

10. Gutzmer in their first correspond-
ence requested the following technical
specifications as an immediate but tem-
porary solution for allowing the con-
tinued development and manufacture of
cordless telephone extensions;

Continued operation at 27 MHz with
100. milliwatt power to the final on the
six Class C Citizen Radlo Station Chan-
nels,

. Continued operation at 1.7 MHz using
carrier current techinique,

30,000 4,V/m at 3 meters instead of
10,000 4,V/m at 3 meters for devices al
49 MHz.

11. The second letter from Gutzmer re-
vises thelr original request and asks for
a higher level of radiated signal at 27
MHz. Gutzmer states that after exten-
sive evaluation, the 10,000 ,V/m at 3
meters, (which is the level of radiated
signal requested by Teletronics in their
Supplemental Petition) is too low to pro-
vide an operating range of 100 meter (300
feet) for a cordless telephone. A sample
caleulation based on a number of as-
sumptions ostensibly shows that an order
of magnitude increase of radiated signal
is required to obtain a 100 meter operat-
ing distance. No measurement data is
provided. Based on these calculations,
Gutzmer requests that its portable phone

f Prosontly those systems operate under the
provision in § 16.7 of the rules, which limits
the radiated energy from the system to
15,V/m at a distance of \/2», The Notice of

Rule Making in FCC Docket No.
20780 (41 FR 17938) proposed to revise
§ 167, IT rovised ns proposed the subject sys-
tem would be redefined as a low power com-
munication devioe.
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be permitted 100,000 »/Vm at 3 meters,
which they claim is equivalent to the
100 milliwatt limit under the previous
provisions,

12. The rellef sought by cordless tele-
phone terminal equipment. manufactur-
ers puts the Commission in somewhat of
a quandary. On one hand, we are faced
with diluting, If not abandoning, the
origingl stated purpose of this pro-
ceeding.*

On the other hand, if we insist on the im-
mediate removal of all volce-operated
low power communication devices from
the CB Band, it may cause the demise
of these manufacturers. In part, this is
due to the fact that cordless telephone
equipment was designed to operate
under rules which were never in-
tended to provide for a reliable com-
munication service. It appears that the
proposal to make changes in the 27 MHz
band did not come to the attention of
these manufacturers until after the re-
vised rules were promulgated. According-
ly, the Commission was not made aware
of their needs when it adopted the Report
and Order in Docket No, 20119. When the
revised rules did come to their attention,
the petitioner realized that they could
not operate under the new rules and that
they no longer had a marketable system.

13. The statements and claims made
by the manufacturers of this equipment
raise a number of questions which can-
not be addressed in this reconsideration.
A basic question that needs to be an-
swered relates to the public interest as-
pect of the cordless equipment under
our obligation to assure efficient use of
the limited radio spectrum. Another is:
Should such cordless equipment be op-
erated under Part 15 or should it be
licensed? These questions can only be
answered In a formal rule making pro-
ceeding with adequate opportunity for
all interested parties to participate and
make their views known to the Commis-
slon.

14. Inasmuch as these questions can-
not possibly be answered here and since
at the same time we do not desire the
demise of these manufacturers without
giving them a reasonable opportunity
to develop slternatives, the Commission
is hereby granting temporary relief for
manufacturers of cordless telephone ter-
minal devices. A new §15.114 is added
to provide for the operation of such de-
vices for a limited period of three years
during which & petition for permanent
regulations can be received and con-
sidered. The temporary regulations are
essentially the same as those In § 15.116
which regulate the operation of non-
voice devices, except that the permitted
fleld strength has been increased from
10,000 to 50,000 «V/m at 3m in response
to the Gutzmer pleading. The text of

" See paragraph 3, supra.

* Although there are no requirements on
the receiver part of these systems at present,
thls is subject to change in another rule
making proceeding in FOC Docket No. 20740
(41 FR 13376, 58 FCC 2nd 5, page 830).
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these new regulations is set out in the
Appendix."**

15. Durlng this 3 year period, the cord-
less telephone equipment industry may
petition the Commission to amend the
rules to make speclal provisions for their
devices, This must be accompanied by a
positive showing Wwhy it is In the public
interest to do so. Any such petition
should be submitted promptly, but in no
event later than 9 months after release of
this order, to allow adequate time for
normal rule making process, The indus-
try is also put on notice that the Com-
mission does not anticipate extending the
temporary regulations adopted herein
beyond the three years specified. Also,
the industry is reminded that the respon-
sibility is theirs and not the Commis-
slon’s for making a showing that stch
rules are necessary and in the public
interest, Such a determination has not
been made here.

PETITIONS RE RESTRICTIONS IN THE 49
MHz Baxp

16. Radio Communications Co., Inc.,
(Radcom) another manufacturer of such
cordiess equipment, in its petition re-
quests reconsideration of the require-
ment in § 16.118(d) that a device operat-
ing under the new provisions at 49 MHz
must be completely self-contained with
the antenna permanently attached and
the microphone built into the box con-
taining the device. Radcom states that
they contemplate redesign of their sys-
tem, which operates under the old pro-
visions at 27 MHz, to use the new fre-
quencies at 49 MHz. Although not ex-
plicitly stated, the petition implies that
the restriction in § 15.118(d) would pre-
clude their type of device, since the
microphone which is in a telephone
handset, is separated by a connecting
wire from the box housing the trans-
mitter. Whether the firm is able to pro-
duce a marketable system at 49 MHz is
not clear from the petition.

17. In a similar vein, Mr. Bruce D.
Ross, a private consultant, states that he
is in the process of designing a cordless
telephone equipment and that the new
rules, particularly § 15.118(d), are un-
necessary, Mr, Ross argues that there sre
man configurations and services that
should be allowed, but are presently ex-
cluded by the built-in microphone and
no remote control.rule. Most of these, he
states, could be used in commercial appli-
cations; such as, desk top sets with
microphones or handsets on cords, wall
mounted sets with handsets, fork trucl,
scooter, bicycle and hard hat mounted
units for use inside factories and con-
struction sites, telephone operator type
headsetS. If the intent of the require-
ment is curtailment of the range by pre-

venting the device to be mounted on tall
poles, this can be accomplished by more
direct rules, he argues. He also recom-
mends that prohibition of remote opera-

“Inasmuch as _cordless phones are at-
tached to the telephone network, they must
bo soparately registered with the Commission
pursuant to Part 68 and Subpart L of Part
2 of FCC Rules.
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tion, restrictions on modulation and

shannel specfications be deleted. No jus-

tification is provided for these recom-
ondations.

18. With respect to the self-contained
~riction In § 15.118, the Commission
zrees, in part with Radcom and Mr,
Toss that a requirement for a built-in
micyophone would preclude many typcs
o! useful devices, The intent of this re-
ririotion Is to insure that the radiated
signal from the device, hence its inter-
ference potential, is not increased by at-
tachment of external antennae and
microphones, Since this can be accom-
plished by limiting the microphone cable
length and by requiring the device be
tested with the permanently attached
microphone cable orientated so as t- pro-
duce maximum radiation, we are re-
vising this restriction accordingly.

BARRETT PETITION FOR ADDITIONAL RADIO
CONTROL FREQUENCIES

19. Barrett Electronics Corporation, iu
their petition, states that the rule
changes in this proceeding will preclude
a material handling equipment that they
have been manufacturing and marketing
to the grocery industry for over 20 years.
The system they are producing is de-
scribed s a radio remote controlled
tractor-trailer train which is used by
wholesale grocery wdrehouses for order
selections. The train operator wearing
a small transmitter on his belt controls
the tractor from the various positions
adjacent to the vehicle as he finishes
each loading operation.

20. To insure that each operator con-
trols only his particular tractor, Barrett
designs each system (transmitter-tractor
combination) to operate on a separate
frequency and have & range of approxi-
mately 30 feet. Because some warehouses
utilize up to 50 trains, 50 separate fre-
quencies are used with the present equip-
ment operating under the interim pro-
visions of Section 15.115 of the rules with
a 5 kHz spacing between each channnel
over the entire band, 26.97-27.27. The
petition states that this type of opera-
tion is obviously not feasible on the 5
channels at 49 MHz, nor is it on the 6
channels In the 27 MHz under the new
provisions. Electronic schemes to reduce
the number of channels, such as time di-
vision or synchronous operation, Barrett
claims have not proved feasible. Rede-
signing the equipment to operate in the
licensed Business Radio Service is also
not acceptable, because of the limited
number of channels available, Barrett
asserts. Distributing the system over all
bands available, licensed or unlicensed is
costly and entirely unsatisfactory to the
petitioner. Barrett concludes by request-
ing that instead of the present unlicensed
operation anywhere in the CB band, li-
censed low power (100 milliwatts) limited
bandwidth operation be allowed, with
5 kHz spacing throughout the entire
26.97-27.27 MHz band.

21. Barrett's request for a number of
frequencies spaced 5 kHz apart over the
entire CB band to provide for the li-
censed operation of remote control de-

vices is outside the scope of this pro-
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ceeding. To accomplish this, a new rule
making proceeding must be initiated to
amend the present rules to make addi-
tional frequencies available for remote
control operation in the 27 MHz band.
However, it is not spparent that new
rules are necessary in this Instance, since
the present rules appear to accommodate
the type of operation described by
Barrett. For instance, a transmitter li-
censed for use in the Business Radio
Service under Part 91 of the rules with
an output power of 200 milliwatts may
operate on almost any frequency allo-
cated for use in the Business Radio Serv-
ice with minimum technical restrictions,
Eligibility requirements for licensing in
this service are minimal and certainly
within the realm of most small busi-
nesses. A second possibility In the Busi-
ness Radio Service is use of the offset
frequencies at 450-470 MHz (band) .

22. Notwithstanding these alternatives,
there are eleven frequencies available for
remote operation without an individual—
license at 27 MHz and 49 MHz," provided
the device complies with both the tech-
nical and certification requirements of
Subpart D of Part 15 of FCC Rules. A
suitable coding scheme, similar to the
type used by most door opener controls,
could sccommodate several controllers
on each frequency.

EXTENSION OF INTERIM REQUIREMENTS

23. The rules adopted in this proceed-
ing allow a 7 year period for amortization
of devices operating in the 27 MHz band
under the previous provisions in Part 15.
Manufacture and marketing must cease
March 18, 1977 and March 18, 1978, re-
spectively. Inasmuch as several peti-
tioners must modify their present equip-
ment in accordance with the rules
appended hereto, the Commission is ex-
tending the 7 year amortization period
under the Interim provisions in Section
15.115 for an additional six months, This
is to allow these manufacturers the time
needed to produce equipment under
these modified requirements.

24. In view of the foregoing, the Com-
mission finds that it is in the public in-
terest to amend Section 15.118(e); In the
manner described herein, to extend the
date for manufacturing low power com-
munication devices in the CB Band for
six months, and to permit continued
manufacture of cordless telephone ter-
minal devices under restricted conditions
for a period of 3 years, pursuant to the
discussion in paragraph 12 above. Pur-
suant to the authority contained in Sec-
tion 4(1), 302 and 303(r) of the Com-
munications Act of 1934, as amended
it is ordered, That effective February 28,
1977, Part 15 is amended as set forth
below,

25, It is jurther ordered, That to the
extent indicated above, the subject peti-
tions are granted and in all other re-
spects, denied,

U 8ix frequencies are avallable to non-voice
operation at 27 MHz and five frequencies at
49 MHz making a total of 11 frequencies
available under Part 15 for remote operation.
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(Secs. 4, 303, 48 Stat., as amended, 1066, 1082,
Sec. 302, 82 Stat, 200; 47 US.C. 154, 302,
803.)

FEDERAL COMMUNICATIONS
Commission,
ViNcENT J. MULLINS,
Seeretary.

Part 15 is amended as follows:

1. A new § 15.114 is added to read as
follows:

§ 15114 Interim requircments for cord-
less telephone terminal devices oper-

ating between 26.97-27.2 MHe.

A low power communication device
used as a cordless telephone terminal
device that complies with all the require-
ments of paragraphs (a) through (1)
may be operated until January 1, 1086.
Manufacture, importation and market-
ing of such a device shnll cease Janu-
ary 1, 1980, April 1, 1980 and January 1,
1981, respectively.

(a) The device may only be used as a
cordless telephone terminal device.

{b) The device shall operate on one or
more of the following frequencies:

269905 MHz 27.1456 MHZ
27.045 MHz 27105 MHz
27.095 MH=z 27256 MHx

(¢) Frequency tolerance of carrier:
+0.01%. This tolerance shall be main-
tained for a temperature variation of
—20" to 4-50"C at normal supply voltage
and for a yariation in the primary supply
from 85% to 115% of the rated supply
voltage at a temperature of 20°C,

(d) The authorized band shall be 20
kHz centered on the frequencies listed
in paragraph (b) of this section.

(e) Emissions within the authorized
band shall not exceed 50,000 xV/m when
measured at 3 meters in accordance with
a procedure approved by the Commission.

(f) Emissions between 10 kHz and 50
kHz from the carrier frequency shall not
exceed 1000 xV/m at 3 meters,

(g) Emissions greater than 50 kHz
from the carrier frequency shall not ex-
ceed 300 xV/m at 3 meters, The spectrum
shall be scanned from 10 kHz to 1000
MHz and all emissions from the device
shall be scanned from 10 kHz to 100 MHz
exceeding 30 »V/m at 3 meters shall be
reported.

th) If the device is designed to operate
from commercial power lines, the RF
energy fed back into the power lines
shall not exceed 100 microvolis on any
frequency below 25 MHz when measured
in accordance with the procedure in
IEEE Standard 213 (See § 15.75 of this
Part),

(1) The device shall be registered pur-
suant to the procedures in Subpart L of
Part 2 of this Chapter demonstrating
that the device complies with the re-
quirements in Part 68 of this Chapter.

2. The headnote and introductory text
of § 15.115 are revised to read as follows:

§ 15.115  Interim requirements for op-
eration between 26,.97-27,27 MH=.

A low power communications device
complying with all the provisions of par-
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agraphs (a) through (d) of this section
may be operated until September 18,
1983. Manufacture and importation of
such a device shall cease September 18,
1977 and October 18, 1977, respectively.
Applications for certification of such a
device will not be accepted by the Com-
mission after June 18, 1977. Marketing
of such a device shall be terminated not
later than September 18, 1878.

3. Paragraph (e) of § 15.118 is revised
to read as follows:

£ 15.118 Technical Specifications
the band 49,82-19.90 MHz,

{¢) The device shall, with the excep-
tion of the microphone, be completely
self-contained with the antenna per-
manently attached to the enclosure con-
taining the device, The microphone may
be external to the device, provided it is
permanently attached to the enclosure
with a cable not longer than 1.5 meters.

4. Paragraph (d) of § 15.119 is revised
to read as follows:

§ 15,119  Alternative technical specifica-
tions for the band 49,82-19.90 MHz.

(d) The device shall, with the excep-
tion of the microphone, be completely
self-contained’ with the antenna per-
manently attached to the enclosure con-
taining the device. The microphone may
be external to the device, provided it is
permanently attached to the enclosure
with a cable not-longer than 1.5 meters.

» - . - .

(PR Doc.77-2339 Filed 1-24-77:8:45 am|

for

Title 49—Transportation

CHAPTER II—FEDERAL RAILROAD AD-
MINISTRATION, DEPARTMENT OF
TRANSPORTATION

| FRA Docket No, HS-4, Notice No. 61
HOURS OF SERVICE ACT

Signal Service: Interim Statement of
Policy and Interpretation

On September 28, 1976, the Federal
Railroad Administration (FRA) pub-
lished in the FepERAL REGISTER & pro-
posed statement of agency policy and
interpretation concerning the Hours of
Service Act, as amended (45 US.C. 61—~
64b; hereinafter “Act”) (41 FR 42602).
Public comments were requested to be
submitted by October 29, 1976. Subse-
quent notices extended the comment pe-
riod through December 7, 1976 (see 41
FR 48163, November 2, 1976; 41 FR 52351,
November 28, 1076; 41 FR 54047, De-
cember 7, 1976). FRA administers and
enforces the Act under section 6(1)(3)
(A) of the Department of Transporta-
tion Act (49 US.C. 16565()(3) (A)) and
a delegation from the BSecretary of
Transportation (49 CFR 1.49(d)).

Having analyzed the comments re-
ceived in light of the express purpose of
the Act, its legislative history, case law,
and prior administrative interpretations,
FRA has decided to issue Interim inter-
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pretations concerning the limitations on
hours of service of individuals engaged in

. Installing, repairing or maintaining sig-

nal systems (section 3A of the Act). A
final statement of policy and interpreta-
tion addressing the balance of the statute
will be published in the very near future.

Eleven individuals or organizations
submitted comments on the segment of
the proposed statement dealing with sig-
nal service. A joint submission by the or-
ganization representing the great major-
ity of common carriers by railroad and
the principal labor union representing
employees affected by section 3A of the
Act was particularly helpful, FRA has
adopted much of the substance of that
joint submission in preparing the in-
terim Interpretations. Other comments
have been considered and incorporated
to the extent appropriate.

The interim interpretations set forth
below are designed to implement safety
policy considerations within the frame-
work of the Act, guarding against exces-
sive poriods of work while permitting
enough flexibility to assure that systems
vital to the safety and efficiency of rail
transportation are properly maintained.
FRA is issuing interim interpretations at
this time because of the complexity of
the administrative problems involved in
applying the amended statute to the
variety of factual situations possible,
These interpretations may be modified
as knowledge is gained of the various
practical situations that may arise un-
der the Act. This will permit FRA to as-
sess the actual application of the Act to
persons in signal service. If it becomes
evident that the intent of the Act is not
achieved by these interpretations, then
FRA may be required to issue interpre-
tations based on a more strict reading of
the statute,

In making their joint submission, in-
dustry and labor representatives noted
their intention to seek legislative ac-
tion to address possible deficlencies in the
Act and clarify its intended application.
FRA has been mindful of the likelihood
of such action in preparing these interim
interpretations.

Covered service. Six commenters ad-
dressed the issue of the scope of covered
signal service. One commenter urged
that all maintenance of way employees
have & role in the Installation, mainte-
nance or repair-of signal systems and
that a tired or fatigued person working
any place on the signal system is a dan-
ger to the integrity of the entire system.
An organization representing electrical
workers detafled the tasks which are the
responsibility of its members on some
rallroads but which are listed in the leg-
islative history as duties of “signalmen".
The commenter objected to the use of
the term “signalman’ to identify mem-
bers of other crafts and concluded by
arguing that the Act should be construed
to apply only to such tasks as are uni-
formly assigned to the signal craft on all
rallroads across the country.

FRA is convinced by the fanguage of
the legislative history and the stated pur-
pose of the Hours of Service Act that the
proper benchmark for application of the
Act must be found in the relationship
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of the particular function or service to
the safety of the devices and systems
which Congress deemed to fall under the
general rubric of “signal systems”. That
is, covered service cannot be defined by
reference to the craft which owns the
contractual right to a particular task on
one or more raflroads. Rather, the focus
must be safety of railroad operations as
it is affected by the readiness of individ-
uals who work on the identified devices
and systems. Therefore, the discussion
of covered service which appears in the
interim interpretations is substantially
unchanged from the discussion In the
notice of interpretations. A commenter
has noted that, through inadvertent
error, the words “train control and cab
signal systems, interlocking systems™
were omitted {rom the quotation taken
from House Report 94-1166. The quota-
tion has been corrected in the present
document.

Two commenters urged that the con-
struction of signal systems should be
distinguished from the “installation’” of
signal systems. The commenters belleve
that the latter term should be read to
mean “activation”. No basis appears in
the legislative history for making such
a distinction. While it is true that nor-
mal testing procedures should Iimit
potential hazards deriving from defects
in construction, Congress may well have
assumed that some problems could go
undetected as a result of faulty testing
or that a lack of durability could be
caused by poor workmanship. Indeed, the
Committee on Interstate and Foreign
Commerce of the House stated in its re-
port on the legislation “A signalman who
worked excessive hours in either the
“construction” or maintenance of signal
systems may make errors in the intricate
wiring or adjustment of those devices
which would circumvent the safety func-
tions of the system.” (Emphasis added.)
HR. Rep. No. 84-1166 (1876) at page 13.
Two commenters stressed the use of sub-
sequent component tests as a basis for
excluding work done in carrier signal
shops from the coverage of the Act.
Again, there would seem to be insufficient
basis for distinguishing between repairs
on components in the fleld and repairs
effected in a carrier shop. One commen-
ter would exclude testing and inspection
functions from covered service. FRA be-
lieves that testing and inspection are an
important and integral part of overall
system malntenance.

Limitations on hours. One commenter
suggested that the text point out more
strongly that a new 24-hour period may
begin after any 8-hour period of release.
Additional examples have been added
which point out this fact.

Duty time. Perhaps the most difficilt
problem posed by the general language
of section 3A of the Act Is the definition
of time on duty. Individuals who work
on signal systems often spend much of
their compensated time traveling for the
carrier's purposes. Since such travel in-
evitably adds to fatigue and detracts
from time avallable for rest, and since
the provision on commingled service con-
templates that noncovered service will
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normally be counted with covered sery-

ice in computing total time on duty,
clearly time spent in transportation be-
fore covered service and enroute between
work sites must be recognized to be on-
duty time. Similarly, travel from a work
site to headquarters by on-track vehicle
involves potential peril to train opera~-
tions and to the individuals themselves
and must be viewed as time on duty.
However, as one commenter pointed out,
highway travel back to the headquarters
or residence after work is complete, by
itself, involves no hazard to the safefy
of train operations. Further, travel to the
residence (directly or via the headquar-
ters) following a period of covered serv-
ice closely resembles deadheading or a
combination of deadheading and com-
muting.

As recommended in the joint Industry/
labor submission, FRA has revised the
discusslon and examples concerning
travel time from the work site to the
headqmrtcrs or residence outside the
regular work day.

Both industry and employee represent-
atives have urged that, while all travel
time within regular assigned work hours
should be acknowledged to be time on
duty, time spent in transportation from
a work site to the headquarters or resi-
dence outside ly assigned hours

regular
should be treated neither as time on duty
nor as time off duty. That is, the em-
ployee should be considered to have been
“released” for purposes of the prohibi-
tion on excess service; but the employee
would not be considered “off duty” for
purposes of the required period of release

of 8 or 10 hours. In the text below, FRA
authorizes this treatment of transporta-
tion time following any period of covered
or commingled service outside regularly
scheduled hours. That {5, during the next
months FRA will not assert statutory
penalties involving alleged violations
where such time is used in computing ex-
cess service and no violation would exist
absent the addition of such time. How-~
ever, FRA will monitor implementation
of this approach during the perilod these
interim interpretations are under study.

Effective periods of release. Because
many employees who work on signal sys-
tems perform overtime service outside
thelr regularly assigned hours, and be-
cause the Act does not expressly articu-
late the requirements for effective pe-
riods of release, both FRA and the com~
menters have experienced difficulty in
fashioning principles of general applica-
tion concerning when time available for
rest may be considered off-duty time and
when the continuity of service is broken.
The question of continuity is important
because it may determine whether an
employee Is required to have 10 rather
than 8 hours off following a period of 12
hours service. Obviously, any perfod con-
sidered off-duty time would not count to-
ward the 12-hour maximum,
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After review of all comments and in
light of specific recommendations by
representatives of the industry and
affected employees, FRA has decided fo
modify its position on periods of release,
It has been determined that regularly
assigned meal periods should be treated
as off-duty time but should not be viewed
As interrupting the essential continuity
of service. Simflarly, other periods of
release during which the employee is
entirely free of responsibilities to the car-
rier are treated as off-duty time. How-
ever, only periods of 1 hour or more would
be as effective breaks in the
continuity of service,

One commenter urged that transpor-
tation time to or from a food service
facility should not be counted as time on
duty. While FRA believes that a strong
case can he made that such time, which
is expended in part for the convenience
of the carrier, should be treated as on-
duty time, FRA recognizes that such a
view may be impractical as applied in
many situations. Thus, where the em-
ployee has the option to eat his lunch
at the site (by use of a lunch box or other
arrangement)
may be treated as time off duty,

It should be stressed that, with the
exception of assigned meal periods, all
compensated time during a scheduled
work tour is considered time on duty,
A carrier may not stretch the permitied
12-hour work period by creating breaks
in a regular work day which do not afford
meaningful periods of relaxation.

Emergencies, Several commenters
serjously questioned the proposed inter-
pretation of the special emergency provi-
sion for signal service snd urged a more
liberal reading of the statute. The com-
menters noted, for instance, that there
may be no way in many instances to as-
cerfain whether a false restrictive indi-
cation involves a hazard to train opera-
tions without first calling a signal main-
tainer to investigate the situation.

FRA appreciates that the section 3A«)
“emergency situation” is a broader con-
cept than the section 5(d) “casualty or
unavoidable accident or * * * act of
God”. That is, an emergency permitting
service up to 16 hours may be a less ex-
traordinary event than an act of God
permitting service in excess of 16 hours.
By the same foken, FRA is concerned
that the exception not be read in a way
which will largely consume the rule.

The joint submission of industry and
employee representatives implicity rec-
ognized that many potential safety prob-
lems associated with false restrictive
conditions and device malfunctions may
be eliminated through temporary meas-
ures such as operation at restricted
speed; but the submission noted that cer-
tain other conditions might produce
service disruptions or secondary safety
problems rising to the level of emer-
gencies. The text below refiects an FRA
determination that conditions producing
material disruptions of service may be

the entire meal period’

4165

l;:igmate emergencies within section
1.

As noted above, FRA has decided to
issue the interpretations which appear
below as operative interim interpreta-
tions pending review of their effective-

opens for comment its Docket No. HS-4
on an indefinite basis and invites further
public comment on the proper applica-
tion of section 3A of the Act. FRA will
publish a notice in the future renewing
the invitation for comments and setting
a date for closing of the comment period.

Comments should refer to Docket No.’
HS-4 and should be submitted in tripli-
cate to the Docket Clerk Office of Chief
Counsel (RCC-1), Federal Railroad Ad-
ministration, 400 Tth Street, SW., Wash-
ington, D.C. 20590.

In consideration of the foregoing, the
following statement constitutes the pol-
icy of FRA concerning the administra-
tion and enforcement of section 3A of
the Hours of Service Act, as amended
(45 U.S.C. 63a), and s effective on Janu-
ary 25. 1977. This statement should be
read in conjunction with the final state-
ment of policy on the balance of the stat-
ute, Including general provisions, which
will be published in the very near future.

InTERDM STATEMENT OF AaeNcy Poroy Axn
INTERFRETATION : SRerion JA or The HOURS
or Snvice AcT

(Act of March 4, 1007, 34 Stat. 1415, ns
amended (45 US.0. 61-64b); sec. 6(1) (3) (A)
of Pub, L, 89-670, 80 Stat. 940 (49 U.S.C, 1685
(f)(3)(A)): §149(d) of the Regulations of
the Becretary of Transportation (40 CFR 1.40
(d).)

The. discussion below describes the pollcy
of the Federal Railroad Administration
(FRA) concerning the administration and
enforcement of section 3A of the Hours of
Service Act (45 US.C. 63a). Section 3A es-
tablishes maximum hours of service and re-
quired periods of release for individuals em-
ployed by common carriers who are en
in installing, repairing or maintaining signal
systems.

Section 3A was added to the Act by section
4(d) of the Federal Railroad Safety Author-
ization Act of 1978, Pub. L. No. 94-348, 00
Stat, 819. This amendment became effective
July 8, 1976,

COVENED SERVICE

The legislative history of section 3A es-
tablishes that Congress intended to make
sub)act to the Act all those persons who work
on “signal systems.,” and that this term was
meant to refer to s varifety of technologies
bearing on the safety of rallroad operations.
The House committee report on the 1976
amendments containg the following state-
ment, which was repeated on the Senate floor
during the debate on passage in that body
and which sets forth the congressional un-
derstanding of the term “signal systems’';

The dutles of signalmen encompass mo
construction, Instalistion, repalr, main-
tenance, ftesting and inspection of signal
systems. These signal systems fnclude auto-
matic block alexusl systems, traflic control
systems, traln stop, train control and eab
signal systems, interlocking systems, rail-
highway grade crossing protection, automatic
classtfication yards, hot box detectors, broken
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flange detectors, and other similar devices,
appliances and systems. HR. Rep. No. 04~
1166 (1976) at pg. 12, See 122 Cong, Reo,
8 10376 (dally ed. June 24, 1978).

This explanstion of the language of the
statute stands s the baslic guide to the types
of dutiex covered by this amendment, The
reference to “automatic classification yards"
is to retarder mechanisms and related con-
trol systoms,

On many rallronds certain of the functions
described by Congress as relating to signal
systems are performed by persons who are
assigned to other depariments within the
onrrier's organlzation, persons who may not
be afiliated with the labor unlon which
represents “signalmen” as that term is com-
monly employed, It is neither practical nor
realistic to vary the application of the Act
from one rallroad to another, based on which
oraft has the contractual right to particular
work of the individusal carrier. Thus, the only
reasonable construction of the statute In
light of the legislative purpose is that any
employee who performs work on one or more
of the enumerated systems during a twenty-
four hour period Is covered by and subject to
the Act. In the discussion below, Individuals
covered by the statute are referred to s
“signalmen’” for purposes of convenlence
only. That term Is meant to Include all in-
dividuals engaged in installing, repairing or
maintalning signal systems.

It should be noted that certaln related
work will have such s minimal relation to
traditional signal duties as to put it outside
the scope of covered service. For instance,
an individual responsible for track main-
tenance whose only signal-related work is
the replacement of Insulation at rall joints
would not be covered by the Act.

In keeping with the functional approach
of the Act, employees are subject 1o the Act
only If they perform covered service, Work In
the nature of digging ditches into which
slgnal oables are to be lald, putting up poles
(without Installing signal lines), and driv-
ing signal departmoent vehiclea is not coy-
ered service under the Act, Of course, if an
individual performing non-covered service
also engages in covtred service during the
twonty-four hour period, then the individual
will be subject to the Aot with respect to “on-
duty” time and required off-duty periods.

LIMITATIONS ON MOuURs

No individual employed by 6 common cir-
rier In installing, repalring or malntaining
signal systoms may be required or permitted
to work in excess of twelve continuous hours,
Alter working twelve continuous hours, an
individual must be given at least ten consec-
utive hours off duty before being permitted
to return to work.

No Individual engagoed in covered work may
be required or permitted to continue on duty
or go on duty uniess he has had "at least
elght consecutive hours off duty within the
preceding twenty-four hours” The clear
splrit and intent of the quoted language lead
to the conclusions that:

(1) When the time on duty 1s broken or in-
torrupted by off-duty periods of less than 8
consecutive hours, the individual may be on
duty up to a maximum of 12 hours during a
24 hour period, s0 long as such Individual
has had a statutory off-duty period of at least
8 or 10 consecutive hours immediately prior
to reporting for work.

(2) After completing the 12 hours of
broken duty, or at the end of the 24 hour
period, whichever occurs first, the employee
may not be required or permitted to con-
tinue on duty or to go on duty until he has
had at least 8 consecutive hours off duty.

(3) The 24-hour period referred to in para-
graphs 1 and 2 above shall begin when an
employes reports for work immediately after
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his having had a statutory off-duty period of
8 or 10 hours.

The provision on emergencles, discussed
below, may extend the permissible time on
duty referred to above,

The following examples illustrate the ef-
fect of the limitations on hours of service
in situations similar to those likely to be
oncountered on many rallroads. For sim-
plicity, the examples nssume no regularly
nssigned meal perlods during the ststed
hours, no emergenoles, and no travel time. As
used throughout these interim interpreta-
tions, “regular duty tour" refers to any sched-
uled period of service. It 15 to be distin-
guished from trouble calls, whoen the em-
ployee s called without prior warning to per-
form a particular task.

ExamyLr A

Facts: Regular duty tour, 7:00 a.m.-3:00
p.m. (8 hours), Troubleicall, 10:00 p.m.-
1:00 nom. (3 hours),

Effect of law: The Individual may not re-
turn to his regular job until 9:00 am., since
he must have 8 consecutive hours off duty
before commencing a new 24-hour period.
(Note that the individual had not had 8 con-
secutive hours off duty between his release at
3:00 p.m. and the trouble call), On these
facts the employee counld take s short trouble
call if he could complete It by 7:00 a.m, How-
ever, If he returned home at 7:00 am. he
could not return to work before 5:00 pan.

Exammx B

Facts: Regular duty tour, 7:00 am.-3:00
p.m. (8 hours). Trouble call, 11:00 p.m.-1:00
am. (2 hours).

Effect of law: The Individual may return to

work at 7:00 am., his normal starting time,

sinoe he did have 8 consecutive hours off duty
prior to the 11:00 p.m. trouble call, which
commenced a now 24-hour period. However,
the individual would be limited to 10 hours
of work. since he has already worked 2 hours
in the new 24-hour period.

Exaurn C

Facls: Work, 7:00 s.m-3:00 pm. (8
hours). Off duty, 3:00 p.m~11:00 pan. (8
hours). Work, 11:00 p.m.~7:00 a.m. (8 hours).
Off duty, 7:00 a.m.-3:00 p.m. (8 hours), Work,
$:00 p.m.~11:00 p.m. (8 hours),

Effect of law: No viclation of law becauss
A now 24-hour period commonces when the
employee reports for work after each 8-hour
period off duty. At the end of the Iast 8-hour
work period, the employee has an additional
4 hours that he may work in other than
emergency service under the law during the
24-hour period which began at 3:00 pm

Examrre D

Facts: Regular duty tour, 7:00 nm.-3:00
pan. (8 hours), Trouble call 1, 10:00 p.m.~
12:00 midnight (2 hours). Trouble call 2.
5:00 A m~8:00 a.m, (1 hour).

Effect of Inw: The Individual may not re-
turn to his regular duty tour until 2:00 pm.,
since he must have 8 consecutive hours off
duty before a new 24-hour perlod would
commence, Note that on these facts the em-«
ployee could take a short trouble call if he
could complote it by 7:00 a.m. However, if
he returned home at 7:00 a.m. he could not
return to work before 3:00 p.m.

Examrmx E

Facts: Regular duty tour, 7:00 aan-~3:00
pam. (8 hours). Trouble call 1, 10:00 p.m.-
12:00 midnight (2 hours), Trouble call 2,
6:00 am.

Effect of law: The individual must be re-
leased from duty at 7:00 sm. since the 24-
hour period which commenced at 7:00 a.m.
the previous day has now expired. He must
have 8 consecutive hours off duty before re-
turning to work.

DUTY TIME

The Act provides that time on duty com-
mences when an individual reports for duty
and terminates when the individual is finally
released from duty,

Uniform aud consistent administration of
the Act requires that a fixed, known stand-
ard be enunciated for the treatment of time
spent in transportation for the carrier's pur-
poses. FRA has determined that the follow-
ing discussion falrly interprets the intent of
the Act while providing objective standards
applicable to most common situations. For
purposes of the following, compensated travel
time means time spent in transportation for
the oarrier's purposes, which is componsated
by the employer.

1. Commuting distinguished [rom travel
Jor employer, Normnl commuting betwoen
the Individual's residence and his normal
“headguarters” or “regular reporting point”
Is not time on duty for any purpose, This
principle applies only to commuting associ-
ated with a regular work day, Irrespective of
the method by which the employee com-
mutes, By contrast, compensated travel time
to an Initial work site other than the indi-
vidual's headquarters in connection with a
regular work day is considered time on duty,
Customarily, signal maintainers and other
employees engaged in this work will report
to headguarters before going to a work site
on the line of rallroad, However, {n those in-
stances where an employee is permitted to
utilize some of his compensated time travel-
ing directly from Nis residence to a work
site where covered service is performed, that
compensated time s counted as time on duty
under the Act. It Is ndministratively imprac-
ticable to distingulsh between work sites
which are relatively close to the residence and
those distant from the residence.

Ezample 1-A. Signalman A operates out of
n headquarters point to which he normally
reports at the beginning of a regular work
day. As 0 matter of personal preference, Sig-
nalman A chooses to live 1 hour's drive from
headquarters. His transportation time be-
tween his home and the headquarters point
at the beginning and end of the regular work
dsy is counted as part of his recuired off-duty
period of 8 or 10 hours,

Example 1-B. Sigoalman A, whose regular
work day begins at 7:00 am., goes direcuy to
N work site on a given day instead of report-
ing to headquarters. Signalman A leaves his
home at 6:30 am. and drives to the work site,
arriving at 7:46 a.m. He is pald from 7:00 am.
until he goes off duty. Signalman A Is on duty
for pu of the Act commencing at 7:00
am. It Is immaterial whether he drove to the
work site In his personal sutomoblle or a car-
tler-provided truck.

2. Transportation during and following
regular work day. All time spent in trans-
portation during & regular work day |Is
normally on-duty time. Time spent in non-
rall transportation returning to headquar-
ters or the Individual's residence after the
expiration of the regular work day Is nelther
time on duty nor time off duty, even
though such time may be paid for, Time
spent in tmnsportation by on-track vehicle
15 always time on duty.

Example 2-A. Signalman B reports to
headquarters for a regular work day, 7:00
am-~3:00 pm., and rides or drives to work
nite where covered service 1s performed, com-
mencing at 7:40 am. He departs work
site at 2:20 pm. and rides or drives back
to headquarters where he s relleved at
2:00 pm. Signalman B has been on duty a
tota! of 8 hours,

Ezample 2-B. Signalman B reports to
headquarters for n regular work day, 7:00
a.m~3:00 pam, and rides or drives to work
site whore covered service 1s performed, com-
mencing st 7:40 a.m, He departs work site
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time commaences at 3:40 p.m.,

Example 2-C. Signalman B reports to head-
quarters for a regular work day, 7:00 am.-
3:30 pm., and rides or drives to work site
where covered service Is performed, com-
mencing &t 7:40 am, He departs work site
at 2:50 p.m. and rides or drives back to head-
quarters where he Is relleved at 3:30 p.m.
54 B has been on duty a total of 8
hours from 7:00 am. untll 3:00 p.n. ON-
duty time commenced at 3:30 p.m.

Example 2-D. A signsl gang travels to a
work site remote from individual residences,
The carrier houses the crew in a motel (or
other facility), which s treated ns the tie-up
point for the gang. The gang has had o
statutory off-duty period and departs the
motel at 7:30 a.m. for a work site, works con-
tinuously untll 7:30 pm. and returns to the
tle-up point arriving at 8:00 p.m. Members
of the gang have been on duty for 12 hours
for purposes of the Act and must have 10
consecutive hours off duty before returning
to work, The travel time to the tie-up point
from 7:30 pm. to 8:00 pm. is considered
nelther on-duty time nor off-duty time; con-
sequently, the 10 consecutive hours off duty
commenced on arrival at the tie-up point
at 8:00 pm.

3. Trouble calls. As a general rule, all com-

ted time from the time an individual
receives s trouble call until he has completed
the work for which he was called with be
considered time on duty. Of course, this as-
sumes the Individual actually begins service
for the carrier immediately and that there
are no diversions for personal reasons. If an
individual devotes only 2 hours to a call for
which ho receives 2 hours and 40 minutes pay
under a collective bargaining nt, only
the actual time worked (2 bours) is countad
for purposes of the Act, Travel time on re-
turn from an individual's work site to his
headquarters or his home outside his asaigned
hours (except any part of sald time per-
formed in or on.an on-track vehlole traveling
on rafls); prior to recelving an off-duty pe~
riod, 15 not counted as clther off-duty time
or on-duty time.

Erxample 3-A. Signalman C, after return-
ing home following o woark day of 8
hours, receives a trouble call at 10:00 p.m.
The work location 1s some distance from his
residence. Signalman C immedintely puts on
work clothing and departs for the work site
and completes repairs by 11:30 pim. He ar-
rives home at midoight having consumed 30
minutes on the return trip. He has been on
duty 03 hours (8 plus 134 hours). His off-
duty time began at 12:00 midnight, when he
returned home and had an opportunity for
meaningful rest.

Example 3-B. Signalman C, after returning
home following o regulsr work day of 8
hours, receives o trouble call at 10:00 p.m.
The work Jocation Is some distance from his
residence, Signalman C immediately puts on
work clothing and departs for his headquar-
tors and takes an on-track vebiclie and drives
it over the ralls to the work site, He com-
pletes repalrs by 11:30 p.m. He arrives at his
head at midnight after driving the
on-track vehlcle over the ralls, having con-
sumed 30 minutes on the return trip. Taking
o direct route, he arrives home at 12:15 am.
Signalman C was on duty until his arrival at
Weadquarters at midaight. If Signalman C ia
compensated in some way for the drive Lo his
residence, then the perjod from 12:00 to 12:15
a.m, Is counted neither as on-duty time nor
a5 off~duty time,

As a general rule, on-duty time ceases
with the employee's release. (Where travel
prior to the end of the work day Is in-
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volved, see paragraph 2 above.) With re-
spect to trouble calls, on-duty time ceases
with comp!

above). On-duty time begins
commencement of the employee’s next regu-
lar work day or with the receipt of a trouble
call (paragraph 3 above). L

EFFECTIVE PERIOCDS OF RELEASE

In order to qualify as off-duty time, a pe-
riod of release must provide a meaningful op-
portunity for relaxation. In addition, the
employee must be free of all responsibilities
to tho carrier, including any duty to remain
at a partioular location,

Because of the unique characteristics of
signal service, regularly assigned meal pe-
riods are not computed as on~duty time but
do not break the continuity of service, This is
true regardless of the duration of the meal
period. Thus, service through a scheduled
work tour is deemed to be continuous for
purposes of the 10-hour release requirement
if the only non-duty period is a regularly as-
signed meal period. Of course, the 10-hour
release requirement would come into play
only If the continuous service (less the moal
period) totaled 12 hours.

Examrix A

Facts: Regular duty tour, 7:00 a.m.-12:00
noon. Assigned meal period, 12:00 noon-12:30
p.m. Regular duty tour continued, 12:30-3:30
p.m. Additional service, 3:30-7:30 p.m.

Effect of law: The individual has worked
12 continuous hours and must be afforded
10 consecutive hours off duty,

Examrix B

Facts: Regular duty tour, 7:00 a.m-12:00
noon. Assigned meal period, 12:00 noon-12:30
pan. Regular duty tour continued, 12:30-3:30
p.n. Trouble call, 4:30 p.m.-8:30 p.m,

Effect of law: The individual has worked
a total of 12 hours In broken service and must
be afforded 8 consecutive hours off duty be-
fore being permitted to return to work.

All other non-duty periods of less than one
hour during which there is an opportunity
for relaxation and during which the individ-
ual is free of responsibllities to the carrier
are excepted from the computation of on-
duty time. However, such periods of less than
one hour are pot deemed to Interrupt the
continuity of service, Conversely, perlods, of
one hour or more which ure available for
rest and during which the individual is free
of responsibilities are considered off-duty
time and do break the continuity of service,

Exammx C

Pacts: Regular duty tour, 7:00 am-12
noon. Assigned meal period, 12:00 noon-1:00
pam. Regular duty tour continued, 1:00-4:00
pam. Trouble call, 4:30 p.m.-8:30 pm.
Travel on return from trouble call, 8:30 paa.~
9§:00 pm.

Bffect of law: The individual has béen on
duty 12 continuous hours (548+4) and
must receive 10 consecutive hours off duty.
The 80-minute period between the close of
the scheduled duty tour and the trouble
call is not counted toward time on duty but
does not interrupt the essential continuity
of service, The off-duty period begins at 9:00
pm.

Exaqrie D

Pacts: Schoduled duty tour, 7:00 am.~
12:00 mnoon. Assigned meal period, 12:00
noon-12:30 p.m. Scheduled duty tour con-
tinued, 12:30 p.m.-3:30 p.m. Trouble call,
5:30 pm.-9:30 pm. Travel on retwrn from
trouble call, 9:30 p.m.~10:00 p.m.

Effect of law: The individual has been on
duty 12 hours in broken service (54-3-44)
and must receive 8 consecutive hours off
duty. The off-duty period beging to run at
10:00 p.an,

4467

Section 3A(f) of the Act provides that an
individual engaged In installing, repairing, or
maintaining signal systems may work up to
4 additional hours within & 24-hour period
when an actual emergency exists and the
work of the Individual is related to such
emergency. This means that during an on-
going emergency the individual may work
up to 16 hours consecutively or in the aggre-
gate. An emergency ceases to exist when the
signal systems are restored to service,

An emergency for purposes of signal serv-
ioe ¥ considered to be any condition caus-
ing & materinl distTuption of service or con-
stituting a significant safety hazard, Exam-
ples of emergencies include (1) false proceed
indications, (2) malfunctioning grade
crossing protection devices, and (3) false re-
strictive conditions that materially disrupt
service or which may cause a significant
safety hazard. An emergency is to be dis-
tinguished from an extraordinary event un-
der seotion 5(d) of she Act which may render
the limitations of the Act inapplicable. For
Instance, an unusually severe Jlce storm
might rise above an emergency and qualify
ns An “act of God" permitting service In
excess of 16 hours. However, judicial pro-
nouncements on section 5(d) have made it
clear that, even in the presence of an “act
of God"” or other extraordinary event the car-
rier must employ due diligence to avold or
1imit excess service,

It is important to remember that the
existence of a bona fide emergency does not
excuso the fallure to provide a proper off-
duty period after the emergency Is over. In
addition, the existence of a continuing
emergency will not always justify working an
employee a full 16 hours,

Consider the following:

Examrmz

Faota: Work: 7:00 am-~3:00 pm. (8
hours). Trouble call 10:00 pm.-12:00 mid-
night (2 hours). Emergency call (valld cone
tinuing emergency) 3:00 a.m.

Effect of law: The individual must be re-
leased for 8 hours off duty not later than
7:00 aum,, even though at that time he has
worked only 14 hours total, The reason for
this is that the 24 hour period which com-
menced at 7:00 am. the previous day has
now expired.

Nore—These Interim  Interpretations
should be read in conjunction with the final
statoment of agency policy and interpreta-
tion on the balance of the Hours of Service
?uc: which will be issued In the very near

ure, h

Issued at Washington, D.C., on Janu-
ary 18, 1977,
Asarr H. Haur,
Administrator,

[FR Doc.77-2107 Plled 1-24-77;8:45 am |
CHAPTER X—INTERSTATE COMMERCE
COMMISSION

SUBCHAPTER A—GENERAL RULES AND
REGULATIONS

|Service Order No. 1256
PART 1033—CAR SERVICE

The Baltimore and Ohio Railroad Co. and
the Chesapeake and Ohio Rallway Co.
Authorized To Select Certain Cars of
Coal To Be Unloaded by Port Coal Dump-
ing Machines

At a Session of the Interstate Com-
Railroad Service

merce Commission,
Board, held in Washington, D.C., on the
17th day of January, 1977,
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It appearing, that, there are massive
accumulations of carloads of coal for
transshipment by water awaiting un-
loading by the coal dumping machines of
The Baltimore and Ohlo Rallroad Com-
pany (B&O) at its Curtis Bay coal plers
at Baltimore, Maryland, and by The
Chesapeake and Ohio Rallway Company
(C&O) at its coal piers at Newport News,
Virginia; that because of extreme cold
and high moisture content, many of these
carloads of coal are so deeply {rozen that
they cannot be unloaded at rates in ex-
cess of five cars per hour: that other
carloads of coal are avallable which are
not so deeply frozen which can be un-
loaded without excessive delay for thaw-
ing and loosening; that the normal prac-
tice of the B&O and C&O is to unload
cars on a sequential basls determined
by the arrival of the vessel designated by
the transshipper to receive the coal; that
such practice results in excessive delays
to cars of coal which are unfrozen or only
partially frozen on arrival thereby caus-
ing these cars also to become deeply fro-
zen; that the transshipment of coal from
railroad cars to vessels has been drastic-
ally reduced because of these conditions;
that the B&0O and C&O are unable to
supply sufficient cars to coal mines,
thereby forclng some mines to close or
severely to curtail operations resulting in
the unemployment of coal miners, rail-
road employees and others engaged In
the mining and transporting of coal;
that several thousand carloads of coal
awalting movement are being stored at
points as far distant as 300 miles from
the ports; that such practices are re-
sulting in serious congestion and are in-
terfering with the normal flows of other
twpes of traflic; that the prompt unload-
ing of coal less deeply frozen or unfrozen
without regard to the normal sequence
of unloading will enable the B&O and
C&O to reduce the backlog of cars await-
ing unloading, thereby making these cars
avallable to shippers and reducing con-
gestion at varfous points between the
coal flelds and the ports; that the sever-
ity of the operating and car supply
problems caused by the continued at-
tempt to unload frozen coal on the nor-
mal sequential basis requires immediate
modification; that in the opinion of the
Commission an emergency exists: that
notice and public procedure herein are
impracticable and contrary to the public
interest; and that good cause exists for
making this order effective upon less
than thirty days’ notice.

It i3 ordered, That:

£ 1033.1256 The Baltimore and Ohio
Railroad Company and the Chesa-
peake and Ohio Railway Company
authorized to select certain cars of
conl to be unloaded by port coal
dumping machines,

(a) The Baltimore and Ohlo Railroad
Company (B&0) and The Chesapeake
and Ohio Railway Company (C&0), be,
and they are hereby, authorized to select
for unloading by the coal dumping ma-
chines of the B&O at Curtis Bay, Balti-
more, Maryland, and by the coal dump-
ing machines of the C&O at Newport
News, Virginia, carloads of coal con-
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signed to such ports for transshipment
to vessels, which, i the judgment of the
carrier, may be unloaded more promptly
than other carloads of coal which are
more deeply frozen regardless of the
normal sequence of unloading.

(b) Application. The provisions of this
order shall apply to intrastate, interstate,
and foreign traffic.

(¢) Effective date. This order shall be~
come effective at 12:01 am., January 19,
19717,

(d) Expiration date. The provisions of
this order shall expire at 11:59 pm.,
February 28, 1977,

(Secs. 1, 12, 15, and 17(2), 24 Stat. 370, 383,

384, as amended; 49 USC. 1, 12, 15, and

17(2). Interproets or applies Secs, 1(10-17),

15(4), and 17(2), 40 Stat. 101, as-amended,

t;-_tugu)c. 911; 49 US.C. 1(10-17), 15(4), and
33

It is jurther ordered, That copies of
this order shall be served upon the
Association of American Railroads, Car
Service Division, as agent of all railroads
subscribing to the car service and car
hire agreement under the terms of that
agreement, and upon the American
Short Line Railroad Association; and
that notice of this order shall be given
to the general public by depositing a copy
in the Office of the Secretary of the
Commission at Washington, D.C., and by
filing it with the Director, Office of the
Federal Register,

By the Commission, Raliroad Service
Board, members Joel E. Burns, Lewis R,
Teeple, and Thomas J. Byre,

ROBERT L, OSWALD,
Secretary.
{FR Do, 77-2345 Flled 1-24-T7:8:456 nm|

Title 50—Wildlife and Fisheries

CHAPTER 1I—NATIONAL MARINE FISH-
ERIES SERVICE, NATIONAL OCEANIC
AND ATMOSPHERIC ADMINISTRATION,
DEPARTMENT OF COMMERCE

PART 263—UNITED STATES STAND-
ARDS FOR GRADES OF FISH FILLETS

Subpart A—United States General
Standards for Fish Fillets

The National Marine Fisheries Service
(NMFS), National Oceanic and Atmos-
pheric Administration (NOAA), pro-
poses to issue interim regulations to
amend Title 50, Code of Federdl Regula~-
tions, by the addition of a new Subpart
A to Part 263. The purpose of this pro-
posed amendment is to issue U.S. gen-
eral standards for grades of fish fillets,

The scope of the proposed general
standards cover fresh or frozen fish fil-
lets of any commercial marine or fresh
water species except those flllets cov-
ered by specific US. Standards for
Grades as follows:

Paar 263

Subpart B—U.8. Standards for Grades of Cod
PFillots :

Subpart C—US. Standards for Grades of
Flounder and Sole Fillets

Subpart D—U.S. Standards for Grades of
Haddock Fillets

Subpart E—US, Standards for Grades of
Ocean Porch and Pacific Ocean Perch
Fillets

The intent of the proposed general
standards is to allow for the systematic
differentiation of the quelity of fish fil-
lets into three categories, U.S. Grades A,
B, and C, and subsequently to permit
identification of such quality levels on
the product or product label for the ben-
efit of the consumer and the Industry,

Issuance of general standards is ox-
pected to facilitate trade in fish fillets of
all commercial species, not just those
currently covered by specific standards.
This will allow consumers to select pur-
chases of any fish fillet on the basis of
identified quality.

It is the policy of the Department of
Commerce, whenever practicable, to af-
ford the public an opportunity to partic-
ipate in the rulemaking process, Accord-
ingly, interested persons may submitl
written comments, suggestions, or objec~
tions with respect to the proposed
amendments on or before February 28,
1977, to the Director, National Marine
Fisheries Service, 3300 Whitehaven
Street, NW., Washington, D.C. 20235.

Because of the high level of interest
expressed for the availability of this
document, NMFS intends to allow the
use of the proposed interim general
standards for fish fillets in its voluntary
program of fishery products inspection
and certification commencing on Janu-
ary 25, 1977.

The amendments are proposed pursu-
ant to 16 US.C. T42¢; D.0O.O. 25-5A,
subsection 3.01 K(A); and D.O,0O. 25-56B,
section 12,

Accordingly, Title 50 Chapter II, Part
263 of the Code of Federal Regulations
is hereby proposed to be amended by the
addition of a new Subpart A to read as
follows:

Subpart A—U.S. General Standards for Grades

of Fish Fillets
Bec.

263.101 Scope and product description.
203.102 Product forms,

263.103 QGrades.

263.104 Grade determinatign.

Avrnoniry: 16 US.C. T42¢; D.O.O. 25-8A,

subsection 3.01K(A); and D.O.O. 25-8B, sec~
tion 12,

Subpart A—U.S. General Standards for
Grades of Fish Fillets

§ 263.101 Scope and product deserip-

tion.

This standard shall apply to fillets of
fish that are fresh or frozen of any spe-
cies suitable for use as human food and
processed and maintained in accordance
with good manufacturing procedures. It

.does not apply to products covered by

Subparts B, C, D, and E of Part 263. Fil-
lets are slices of fish of irregular size
and shape which are removed from the
carcass by cuts made parallel to the
backbone and sections of such fillets cut
s0 as to facilitate packing,

§ 263.102 Product forms.

() Types,

(1) Fresh.

(2) Frozen individually (IQF); glazed
or unglazed.

(3) Frozen solid packs; glazed or un-

glazed.
(b) Styles. (1) Single.

25, 1977




