(b) Bengzidine manujacturer—(1) Ap-
plicability. (1) These standards apply to:

(A) All discharges into the navigable
waters of process wastes, and

(B) All discharges into the navigable
waters of wastes containing benzidine
{rom the manufacturing areas, loading
and unloading areas, storage areas, and
other areas subject to direct contamina-
tion by benzidine or benzidine-contain-
lng product as & result of the manufac-
turing process, including but not limited
1o

(1) Stormwater and other runoff ex-
cepl a8 hereinafter provided in para-
graph (b) (1) (ii) of this section and

(2) Water used for routine cleanup or
cleanup of spills,

(i) These standards do not apply to
stormwater runoff or other discharges
from areas subject to contamination
solely by fallout from air emissions of
benzidine; or to stormwater runoff that
exceeds that from the ten year 24-hour
minfall event.

(2) Analytical -method acceptable—
Environmental Protection Agency
method specified in 40 CFR Part 136.

3 Efftuent standards—(1) Ecxisting
sources—Discharges from & benzidine
maniufacturer shall not contain benzi-
dine concentrations exceeding an av-
erage per working day of 10 ug/1 calcu-
lated over any calendar month, and shall
not exceed a monthly average daily
loading of 0.130 kg/kkg of benzidine
produced, and shall not exceed 50 sg/1 in
a sample(s) representing any working
aay.

(11 New sources—Discharges from a
benzidine manufacturer shall not con-
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tain benzidine concentrations exceed-
ing an average per working day of 10
psg/1calculated over any calendar month,
and shall not exceed a monthly average
daily loading of 0.130 kg/kkg of benzi-
dine produced, and shall not exceed 50
#x/) In a sample(s) representing any
working day.

(4) The standards set forth in this
paragraph (b) shall apply to the total
combined weight or concentration of
benzidine, excluding any associated
element or compound.

(¢) Benzidine-based Dye Applicators—
(1) Applicability. (1) These standards
apply to:

(A) All discharges into the navigable
waters of process wastes, and

(B) All discharges into the navigable
waters of wastes containing benzidine
from the manufacturing areas, loading
and unloading areas, storage areas, and
other areas subject to direct contamina~
tion by benzidine or benzidine-contain-
ing product as a result of the manufac-
turing process, including but not limited
to:

(1) Stormwater and other runoff ex-
cept as hereinafter provided in para-
graph (¢) (1) (i) of this section and

(2) Water used for routine cleanup or
cleanup of spills. -

(ii) These standards do not apply to
stormwater runoff or other discharges
from areas subject to contamination
solely by fallout from air emlissions of
benzidine: or to stormwater that exceeds
that from the ten year 24-hour rainfall

event,
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(2) Analytical method acceptable. (1)
Environmental Protection Agency
method specified in 40 CFR Part 136; or

(1) Mass balance monitoring ap-
proach which requires the ealculation of
the benzidine concentration by dividing
the total benzidine contained in dyves
used during a working day (as certified
in writing by the manufacturer) by the
total quantity of water discharged dur-
ing the working day.

(Comment: The Reglonal Administrator
(or State Director, If appropriate) shall rely
outirely upon the method specified In 40

CFR 138 in analyses performed by him for
enforcemeont purposes.)

(3) Effftuent standards—<i) Existing
sources—Discharges from benzidine-
based dye applicators shall not contain
benzidine concentrations exceeding an
average per working day of 10 ug/l cai-
culated over any calendar month; and
shall not exceed 26 x«g/1 In a sampleis)
or calculation(s) representing any work-
ing day.

() New sources—Discharges from
benzidine-based dye applicators shall
not contain benzidine concentrations
exceeding an average per working day of
10 ug/l calculated over any calendar
month; and shall not exceed 25 ug/l In
a sample(s) or calculation(s) represent-
ing any working day.

(4) The standards set forth in this
paragraph (c) shall apply to the total
combined concentrations of benzidine,
excluding any assoclated element or
compound.

{FR Doc.77-002 Piled 1-11-77;8:45 am |
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FEDERAL ELECTION
COMMISSION

[Notice 1976-72, AOR 1676-112 through AOR
1076-115]

ADVISORY OPINION REQUESTS

Pursuant to 2 U.B8.0, seetion 4371(0)
and the procedures refiected in Part 112
of the Commission’s Notice of Proposed
Rulemaking, published on May 26, 1976
(41 FR 21590, ndvisory opinion requests
1976-112 through 1976-115 haye been
made public at the Commission, Coples of
AOR 1976-112 through AOR 1976-115
were made available on December 29,
1076. These copies of advisory opinion re-
quests were made available for public
inspection and purchase at the Federal
Election Commission, Public Records Di-
vision, at 1325 K Street, N.W., Washing-
ton, D.C. 20463.

Interested persons may submit written
comments on any sadvisory opinion re-
quest within ten cays after the date the
request was made public at the Commis-
slon. These comments should be directed
to the Office of the General Counsel, Ad-
visory Opinion Section, at the Commis-
sion. Persons requiring additional time
in which to respond to any advisory
opinlon requests will normally be grant-
ed such time upon written request to the
Commission. All timely comments re-
ceived by the Commission will be consid-
ered before the Commission issues an
advisory opinion. Comments on pending
requests should refer to the specific AOR
number of the requests and statutory
references should be to the United States
Code citations rather than to the Public
Law Citations.

A descriptive listing of each of the re-
quests recently made public as well as
the identification of the requesting party
follows hereafter:

AOR 1076-112: May Democrats Abroad, n
political organization of American citizens
living overseas, be regarded as n poltical
committee of the Democratic Party for pur-
poses of 2 US.C. §441a(a) (4) which allows
uniimited transfers between and among po-
litical committees of the same political
party —Requested by Sheldon S. Cohen,
Counsel to the Democratic Nationa! Com-
mittee, Washington, D.C, -

AOR 1076-113: May s trade assoclation
with corporate members which has received
sollcitation approvals for 1976 regard such
approvals as permitting o “follow-up™ to a
1970 sollcitation If such “follow-up" occurs
early in 1977, but In the absonce of solicita-
tlon approval for calendar year 1077.—Re-
quested by Jumes J. Butera, Counsel to the
Savings Bankers Non-Partisan Politieal Ac-
tion Committee, Washington, D.C,

AOR 1076-114: May excess campaign funds
of & Member of Congress be used to pay for
for telephone billa which exceed the amount
of the Member's communication allowance
for his Washington office.—Requested by
Representative Joseph D, Early, U.S, House of
Representatives, Washington, D.C,

AOR 1970-115: Whether various State

bankérs mssociations are sufficiently related
to the American Bankers Assoclation (ABA)
so that political committees establishied by
those associations are aMlisted with BANK
PAC, the separate segregated fund of the
ABA, for purposes of 2 USC. § 4410 —Re-

NOTICES

BANKPAC, Washington, D.C.
Decemser 30, 1976.

Verxon W. TrHOMSON,
Chairman for the
Federal Election Commission.

|FR Do 77-010 Piled 1-11-77;8:45 am]

| Notice 1977-1]
CLEARINGHOUSE ADVISORY
COMMITTEE
Establishment

In accordance with the provisions of
the Federal Advisory Commitice Act (5
US.C. App. 1) and Office of Management
and Budget Circular A-63 of March
1674, as revised and after consultation
with OMB, the Federnl ™Mection Com-
mission has determined that the estab-
lishment of the Federal Election Com-
mission Clearinghouse Advisory Commit-
tee is in the public interest in connection
with the performance of duties imposed
on the Commission by law.

The Committee will advise the Com-~
mission, through the Chief of the Clear-
inghouse on Election Administration, on
how best to allocate Its resources in con-
ducting research, in collecting and dis-
seminating election information, and in
providing technical assistance to state
and local elections-related public
officials.

The Advisory Committee will consist
of 20 members with a balanced repre-
sentation of state election officials, local
clection officials, and state legislation
nominated by the Clearinghouse Chief
and appointed by the Commission. ™
. The Committee will function solely as
an advisory body and in compliance with
the provisions of the Federal Advisory
Committes Act. Its charter will be filed
in accordance with the Act, pursuant to
& time walver granted by OMB, on or
before January 27, 1877,

Interested persons are invited to sub-
mit comments regarding the establish-
ment of the Federal Election Commission
Clearinghouse Advisory Committee, Such
comments; as well as any inquiries, may
be addressed to: Clearinghouse, Federal
Blection Commission, 1325 K Street,
N.W., Washington, D.C. 20463.

Januvany 4, 1977,

TsiomAs E. Hanrrs,
Vice Chairman for the
Federal Election Comimnission,

|FR Doo.77-211 Filed 1-11-77;8:45 am |

[Notice 1076-73}

POLICY STATEMENT

Application of Contribution Limits to Con-
tributions Made After General Election
to Retire Debts Incurred With Respect
to 1976 Election(s)

Several questions have been posed, both
formally and informally, regarding ap-
plication of the contribution limits in the
Federal Election Campaign Act of 1971,
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quested by Willlam H. Smith on behalf of as amended (“the Act”), to post-general

election contributions made to retire
campalgn debts incuwrred in connection
with a primary election and/or a general
election ocourring in 1976. Since these
questions relate to eandidates and cam-
palgns other than presidential candi-
dates who qualified for Federal funding
under Chapters 95 or 96 of the Internal
Revenue Code, this statenient Is not in-
tended to comprehend and treat the sep-
arate issues raised by presidential cam-
paigns which received Federal funding.

Proposed regulations, approved by the
Commisison and submitted to the Con-
gress on August 3, 1976 (publisned in the
Froxrar RecisTer on August 25), address
the guestion of contributions made prior
Lo a primary election and between a pri-
mary election and a general election. See
£ 110.1(a) (2), They do not specifically
focus on contribufions made after a gen-
eral election for the purpose of retiring »
campaign debt Incurred with respect to
that election except to provide that such
contributions are subject to the limits of
the Act stated in 2 U.S.C, 441a(a). See
£ 110.1(g) (2). The regulations do provide
that contributions made after a primary
for the purpose of retiring a debt in-
curred in connection with that primary
are subject to the $1,000 (or $5,000 ir
donor is multicandidate committee) con-
tribution limit applicable to the primary.
The proposed regulations also state that
contributions relating to a primary elec-
tion already held may be made only to
the extent that net debts outstanding
from the primary are not exceeded by
those contributions., Furthermore, the
contributions must be designated in writ-
ing for retiring debts incurred with re-
spect to the primary election, § 110.11a)
(2) 4.

under the Act is cumulative

s to outstanding debts and obligations,
contributions, and expenditures begin-
ning with the pre-primary election period
continuing through the post-general
clection period. Thus, In cases where a
candidate participated In the general
election, the Commission will generally
regard debts outstanding after the gen-
eral election as debts incurred with re-
spect to the general election. Post-gen-
eral election contributions made to the
extent of the outstanding debt will be
presumed to be made with respect to the
general election and so treated for pur-
poses of the contribution limits,

However, there may be situations where
o candidate, or his or her campaign com-
mittee, finds it advantageous to ralse
funds from donors who have not “used
up” their contribution limits from the
primary. If the committee desires to
utilize contribution limits still avallabie
as to both the primary and general elec-

“tion and can establish from reports filed

under the Act (or supporting accounting
records) the amount of the outstanding
debt which was incurred with respect to
a primary election, contributions may be
designated in writing by the donor for
retiring the primary-related debt. To the
extent of the amount of the primary debt,




as determined by the committee (sub-
Ject to Commission audit or review) , con-
tributions made after the general elec-
tion and designated in writing by the
donor for the primary debt may be ac-
cepted and treated as primary election
contributions for purposes of the contri-
bution limits. A committee which allo-
cutes its outstanding debts in this man-
ner should submit with its next report,
and also with any future reports required
by the Act and proposed regulations, sep-
arate supporting schedules itemizing the
debts relating to the primary and gen-
cral election. Each designated contribu-
tion In an amount which requires listing
on & supporting schedule for itemized re-
ceipts (exceeding & calendar year ag-
gregate of §100 if the receipt is a con-
tribution from & person, but in any lesser
amount if the receipt is a contribution/
transfer from a political committee)
should be disclosed on the itemized
schedule with an annotation indicating
the respective debt (primary, general, or
both) for which the donor designated the
contribution.

In the situation where the candidate
or committee allocates its debt to the
primary and general elections, contribu-
tions (made after the general election)
may be designated for the general elec-
tlon debt and received and applied to
retire that portion of the debt, If con-
tributions designated for either debt
(primary or general) and (1) made be-
fore sufficlent funds are on hand to re-
tire the respective debt for which
designated but (2) received after suffi-
clent funds are on hand to retire such
debt, exceed the outstanding debt (as of
the date of receipt) for which desig-
nited, the excess amount may be applied
to retire any outstanding debts whether
related to the primary or general elec-
tion,

NOTICES

Additlonal contributions which are (1)
designated and made before sufficient
funds are on hand to retire both debts
but (2) recelved after sufficient funds
are on hand to retire both debts may be
regarded as excess campaign funds and
utilized in accordance with 2 US.C.
§430a. In the event the candidate or
campalgn committee desires to carry-
over the excess (determined after all
debts relating to the 1976 elections are
retired) to a future campaign for Fed-
eral office, a last-received, first carried-
over rule must be applied to identify the
donors of the excess, Those donors must
provide written authorization for re-
garding their contributions as made with
respect to a future election and such
contributions will be charged against
the limits of 2 U.S.C. 441a as applied to
contributions made with respect to the
future election (primary or general).

Funds which are both donated and re-
celved after sufficlent contributions are
on hand to retire all campalgn debts
may be regarded as donations to an
office account or as contributions related
to a future election; in the latter situa-
tion the contribution would be subject
to §441a lmits as applicable to the
future election. Either described use of
such funds donated is required to be
authoriz®d in writing by the donor be-
fore the funds may be retained for fu-
ture use since donors should be made
aware whether funds they have con-
tributed are to be charged against the
contribution limits of 2 U.S.C. 441a,

An example will {llustrate application
of the foregoing points. Assume a situa-
tion where & campaign committee has
$10,000 of outstanding primary debts and
$20,000 of outstanding general election
debts as of day one. On day two the
committee recelves $10,000 of contribu-
tions (within the donors' limits) desig-
nated in writing for the primary debt.
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On day one contributor X mailed to the
committee a contribution of $500 desig-
nated for the primary debt, but it is not
received until day five. The contribution
may be used for the general election debt.
Assume the same . facts except by day
three the committee has received sufi-
clent contributions to retire its general
election debt; thus, by day five (when
X’s $500 is recelved) sufficient funds are
on hand to retire all debts. The $500 re-
ceived on day five would be regarded as
excess campaign funds and may be
utilized under 2 U.S.C. 4304 or may be
regarded as a contribution relating to a
future election which would have to be
counted against the limits applicable to
that future election. The example may
be further modified to illustrate an ad-
ditional point, A donation made on day
six and receiY®d on day six (or later)
may not be regarded as excess campaign
funds since when the donation was made
al: 1976 campaign debts were retired
Such a donation would be regarded as
either a donation to an office account or
as a “contribution” relating to a future
election, depending on the circumstances
under which it was made. Donor author-
ization (in writing), as described above,
would be necesary before the funds could
be retained for either use.

The Commission issues this policy
statement under its authority to formu-
late policy with respect to the Act, see 2
US.C. 437¢(b) (1) and 2 U.S.C. 437d(a)
(9), and will incorporate the conclusions
stated herein in proposed regulations for
submission to the Congress unider 2 US.C.
438(c),

VerNoN W, THOMSON,
Chairman for the
Federal Election Commission,

Decemsen 30, 1976.
[FR Doc77-600 Piled 1-11-77:8:45 am]
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Title 17—Commaodity and Securities
Exchanges

CHAPTER I—COMMODITY FUTURES
TRADING COMMISSION

PART 1-—GENERAL REGULATIONS UNDER
THE COMMODITY EXCHANGE ACT

Notification of Pending Legal Proceedings

The Commodity Futures Trading Com-
mission (“Commission') has adopted a
new §1.60 of the general regulations
under the Commodity Exchange Act, as
amended (the “Act'), 7 USLC. §§ 1-22
(Supp. V, 1975), which requires every
contract market to notify the Commis-
sion of certain pending legal proceed-
ings.

On September 7, 1976, the Commission
published & proposal to adopt § 1.60 and
invited interested persons to submit writ-
ten comments on the proposed rule, 41
FR 37597 (September 7, 1876). As ex-
plained In the Fenenil Recister notice
accompanying the proposed rule, the
basic purpose of section 1.60 Is to assure
that the Commission is apprised of all

. material legal proceedings involving con-

tract markets and their officials, since
these proceedings might have a substan-
tial effect on the Commission’s efforts to
administer and enforce the provisions of
the Act. For example, the Commission
may wish to participate s amicus curiae,
or to intervene, in legal proceedings in-
volving contract markets or their officials,
in order to assure that judicial interpre-
tations of the Act or the Commission's
regulations do not result in diverse or
conflicting rulings with respect to the
responsibilities of these persons. At the
present time, contract markels are not
required to report this type of informa-
tion, and there is no assurance that the
Commission would otherwise be informed
of such litigation, After consideration of
all the comments received, the Commis-
glon has decided to revise the proposed
rule and to adopt § 1.60 in the form set
forth below.

Proposed ¥£1.60(n) would have re-
quired every contract market to notify
the Commission of all material litigation
involving the contract market by filing
with the Commission a brief written de-
scription of the proceedings that in-
cluded certaln information set forth
in the proposed rule. One commentator
suggested that contract markets be re-
quired to submit copies of the pleadings
and other documents filed in the legal
proceedings, rather than a summary of
the proceedings. The Commission Is per-
suaded that this approach would serve
the purpose of the proposed rule, as well
as reliove contract markets of the bur-
den of preparing summaries that might
be difficult to write and might be sub-
ject to misinterpretation. As adopted,
therefore, £ 1.60(a) has been changed
to require contract markets to submit to
the Commission coples of the complaint,
answer and such further documents as
may thereafter be requested by the Com-
mission, filed in any material legal pro-
ceedings Involving the contract market,
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Similarly, proposed § 1.60(b)-—which
would have required contract markets
to file a written description of certain
legal proceedings involving any officer,
director, or other official of the contract
market—also bhas been adopted In a
modified form so thai contract markets
will be required to submit coples of the
pleadings and other requested docu-
ments filed in the proceedings covered
by this section, rather than & summary.
As adopted, §1.60(h) also deletes the
proposed exemption from the notifica-
tion requirements for reparations pro-
ceedings instituted against any officer,
director, or other official of the contract
market, The Commission was persuaded
by one commentator that this exemnp=
tion was pnnecessary, since s reparations
compinint would net arise out of conduct
by such persons “in their capacity as
contract market officials” the type of
proceeding with which §1.60(b) is pri-
marily concerned. Finally, those provi-
sions in proposed £ 1.60(b) requiring the
contract market to submit certain in-
formation to the Commission if an of-
ficer, director, or other officlal iz to be
indemnified for any liabilities arising out
of legnl proceedings covered by §1.60
have been adopted as a separate § 1.60
(d). Two commentators suggested that
having those provisions in § 1.60(b)
created some confusion about when the
notice of indemnification must be sub-
mitied. To make it clear that the notice
of Indemnification is to be filed within
10 days after the contract market de-
termines to Indemnify an official, the
Commission has adopted this notice re-
quirement as a separate § 1.60(d). Oth-
erwise, that requirement Js substantially
ihe same as proposed.

The Commission has adopted iIn &
modified form the provisions of proposed
% 1.60(c), requiring contract markets to
notify the Commission of any proceed-
ings known to the contract market to
be contemplated by governmental aun-
thorities, other than investigations or en-
forcement actions which may be insti-
tuted by the Commission. As amended,
this section requires that, to the extent
known to the contract market, the noti-
fication is to provide: the name of the
court or agency in which the proceedings
may be brought; the anticipated date
of the institution of the proceedings; the
principal parties (including any officers,
directors, or other officials of the con-
tract market) which may be bringing or
named in the proceedings; & description
of the factual and legal basis which may
be alleged to underlie the proceedings
and the relief which may be sought
therein. In addition, the Commission has
added a new provision to §1.60(c), as
adopted, which requires that contract
markets submit to the Commission copies
of the complaint, answer and such fur-
ther documents as may thereafter be
requested by the Commission if formal
proceedings are later Initiated against
the contract market by governmental
authorities, These amendments are de-

signed to eliminate any ambiguity

created by proposed §1.60 (¢) and (a),
which required contract markets to re-
port all legal proceedings “contemplated”
by governmental authorities, but only
material legal proceedings actually in-
stituted. The Commission believes it
should be apprised of any legal procecd-
ings which may be contemplated or iu-
stituted by governmental agencie:
against contract markets, One cormmen-
tator said that the Commission should
develop o linison with other government
ngencies o discover “contemplated oc-
tions” rather than burden contract mar-
kets with reporting these actions. Al-
though the Commission is concernecd
about imposing  additlonal regulatory
burdens on contract markets, it is not
persuaded that o linison with othier gov-
ernment agencies would be & practical
alternative to requiring contract markety
to report these types of legal proceedings
To begin with, it would be very difficull to
establish a linison with every government
agency that might institute legal pro-
ceedings against & contraoct market, And
sinee any liaison arrangement, by iis
nature, would be informal, there would
be no assurance that the Commission
would be apprised of all pending legol
proceedings. Since conitract markeis
uwsually would be the only other persons
in & position to know about pénding legal
proceedings involving governmental au-
thorities, the Commission belleves the
best way to assure that the Commission
s apprised of these proceedings is to re-
quire that contract markets report them

Proposed § 1.60(d), in addition to out-
lining the procedure to be followed in
submitting the required notice of pend-
ing legal proceedings, provided that pro-
ceedings involving only claims for mone-
tary relief would not be material for pur-
poges of 3160 If the amount in con-
troversy is less than $15,000, Seversl
commentators said that this made £ 1.60
too broad, and one commentators sug-
gosted that the Commission limit the
notification requirements to:

(1) Actions agalnst a contraot market
its ‘officials (in thelr capacity as such
alleging violation of duties under the Com-
modity Exchange Act or its Regulations; nnd

(2) Actlons agsinst & contract market ol
its officiais (in thelr capacity aa auch) seek-
ing equitable or monetary rellef that
granted In full or in part, would imperil 1
exchange's abiity to operate,

Although this approsch could cover many
of the legal proceedings that would b
considered material, the Commission 15
not persunaded that it shounld lmit the
notification requirement in this way. The
Commission believes there are other
types of legal proceedings that may bt
material for purposes of the rule—such
a5 sults Involving the antitrust laws—
which apparently would not be reported
under the test suggested by these coni-
mentators. Another problem with the
suggested test i3 that it would not dis-
close legal proceedings instituted by the
contract market, which may be jusi as
important as suits against the contract
market, On the other hand, the Commis-
sion did not intend to require contract
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markets to notify the Commission of all
itigation in which the relief sought was
something other than a money judgment
for less than $15,000. Section 1.60(d) was
mtended only as a “safe-harbor pro-
vision,” not a definition of “material” for
purposes of the rule. The Commission be-
teves that, as a practical matter, the
determination of what litigation is “ma-
terial” can only be made on a case-by-
case basis and that, initially, it should
be made by the contract market involved.
Accordingly, the Commission has de-
eided to adopt § 1.60(d) substantially in
the form proposed, but has redesignated
that provision as § 1.60(e) in the rule as
adopted, However, the Commission plans
to review the definition of material, after
It has acquired some experience with the
operation of 1,60, and in this connec-
tion, the Commission would be partic-
ularly interested in receiving further
comments on the types of legal proceed-
ingz which should be considered ma-
terial,

In consideration of the foregoing, the
Commodity Futures Trading Commission
hereby amends Part I of Chapter 1 of
Title 17 of the Code of Federal Regula-
tions by adding a new § 1.60 as follows:
§ L.60  Pending legal proceedings.

(a) Every contract market shall sub-
mit to the Commission copies of the
complaint and answer (whether or not
formally characterized as such) and such
further documents as the Commission
may thereafter request, filed in any ma-
terinl legal proceedings o which the con-
tract market I1s a party or its property or
sssets is subject.

(b) Every contract market shall sub-
mit to the Commission copies of the com-
plaint and answer (whether or not for-
mally characterized as such) and such
further documents as the Commisison
may thereafter request, filed in any ma-
ferial legal proceedings instituted against
any officer, director, or other official of
the contract market, arising from con-

RULES AND REGULATIONS

duct in such person’s capacity as a con-
tract market official and alleging viola-
tions of (1) the Act or any rule, regula-
tion, or order thereunder; (2) the con-
stitution, bylaws or rules of the contract
market; or (3) the applicable provisions
of state law relating to the duties of of-
ficers, directors, or other officials of busi-
ness organizations.

(0) Every contract market shall notify
the Commission in writing of any pro-
ceedings known to the contract market to
be contemplated against the contract
market by governmental authorities,
other than investigations or enforcement
actions which may be Instituted by the
Commission. To the extent that such in-
formation is avallable, the notification
must include the name of the court or
agency in which the proceedings may be
brought; the anticipated date of the in-
stitution of the proceedings: the princi-
pal parties (including any officers, di-
rectors or other officials of the contract
market) which may be bringing or
named in the proceedings; a description
of the factual and legal basis which may
be alleged to underlie the proceedings and
the relief which may be sought therein.
If proceedings are later instituted against
the contract market by governmental au-
thorities, the contract market shall sub-
mit to the Commission copies of the com-
plaint and answer (whether or not for-
mally characterized as such) and such
further documents as the Commission
may thereafter request, filed in such pro-
ceedings.

(d) Every contract market shall notify
the Commission if any officer, director
or other official of the contract market
is to be indemnified by the contract
market for any amounts paid as settle-
ments or judgments or amounts pald as
fines or penalties in any legal proceeding
referred to In paragraphs (a), (b) and
(¢) of this section. The notification must
include information regarding the nature
and amount of any such indemnification
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and a brief statement explaining the rea-
sons why the official is to be indemnified
for such liabilities,

(¢) The documents required by this
section shall be mailed to the Commis-
sion’s headquarters In Washington, D.C.
within 10 days after the effective date
(February 15, 1977) of this section as
to all matters referred to in pargaraphs
(a), (b) and (c) of this section then
pending, within 10 days after the initia-
tion of legal progeedings referred to in
paragraphs (a) and (b) of this section,
within 10 days after the contract market
determines to indemnify a contract
market official as provided In paragraph
(d) of this section, and-within 10 days
alter the contract market becomes aware
of the contemplated proceedings and
within 10 days after formal initiation of
any contemplated proceedings rveferred
to in paragraph (¢) of this section. .For
purposes of paragraph (a) and (b) of
this section, legal proceedings are not
“material” if the only relief sought is a
money judgment for less than $15,000.
(Sec. 8a(6) of the Commodity Exchange Act,
as amended, 7 US.C. 12a(5) (Supp V, 1075) )

Section 1.60 shall become effective Feh-
ruary 156, 1977. However, interested per-
sons may submit comments on the rule,
which will be evaluated by the Commis-
sion In determining whether to amend
the rule. All comments should be in writ-
ing and should be addressed to: Com-
modity Futures Trading Commission,
2033 "K" Street, N.W,, Washington, D.C.
20581, Attention: Secretariat. Copies of
all comments received respecting § 1.60
will be available for inspection at the
Commission's offices in Washington, D.C.

Issued in Washington., D.C. on Janu-
ary 4, 1977,

By the Commission.

Wirriax T. BAGLy,
Chairman, Commodity
Futures Trading Commission.

{FR Dpo,77-043 Filed 1-11-77:8:45 am |
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DEPARTMENT OF COMMERCE
Patent and Trademark Office
_[37CFRParts 1, 3, and5]

IMPLEMENTATION OF PATENT
COOPERATION TREATY

Notice of Proposed Rulemaking

Notice {5 hereby given that, pursuant
to the authority contained In section 6,
Title 35 of the United States Code, and
Pub. L. 94-131, 89 Stat. 685, of Novem=-
ber 14, 1976 which will come into force
on the same day as the entry into force
of the Patent Cooperation Treaty, the
Patent and Trademark Office proposes to
amend Title 37 of the Code of Federal
Regulations by elther amending or re-
vising §§1.1, 1.4, 1.5, 1.8, 1.12, 1.14, 1.21,
1.23, 1,25, 1,26, 1.52, 1.55, 1.57, 1,58, 1,72,
1.75,1.77, 1.78, 1.81, 1.83, 1.84, 1,104, 1.141,
1.146, 1,831, 5.1, 5.3, 5.11, 5.14, 5.15 and
5.17; and by adding new §§ 1.9, 1.61, 1,70,
1.318, 1.401, 1412, 1413, 1414, 1415,
1421, 1422, 1423, 1424, 1425, 1431,
1.482, 1.433, 1.434, 1435, 1436, 1437,
1.438, 1445, 1446, 1.451, 1455, 1461,
1.465, 1.468, 1.471, 1.475, 1.481, 1.482, 3.56
and 3.57.

In view of the approaching entry into
foroe of the Patent Cooperation Treaty,
the Patent and Trademark Office is pro-
posing certain amendments to the rules
of practice in patent cases, forms for pat-
ent cases and the rules relating to
secrecy of certain inventions and licenses
to file applications in forelgn countries.
These proposed rules provide for the
formal acceptance of international appli-
cations filed under the Patent Coopera-
tion Treaty in the Patent and Trademark
Office as a Designated Office, establish
processing fees for international applica-
tions, clarify procedures before the Re-
celving Office and International Search
Authority, and provide for other matters
relating to the filing and processing of
international applications.

All persons are invited to present their
views, objections, recommendations or
suggestions relating to the proposed rule
changes to the Commissioner of Patents
and Trademearks, Washington, D.C. 20231
on or before May 26, 1977 on which date
a hearing will be held at 9:30 a.m. in
Room 11C24, Building 3, 2021 Jefferson
Davis Highway, Arlington, Virginia, All
persons wishing to be heard orally at the
hearing are requested to notify the Com-
missioner of Patents and Trademarks of
their intended appearance. All comments
received will be avallable for public in-
spection in Room 11E10 of Building 3, at
2021 Jefferson Davis Highway, Arlington,
Virginia, If the Patent Cooperation
Treaty implementation schedule permits,
the period for comments may be ex-
tended. It is also possible that a further
draft will be published for comment.

The proposed rules will not be pro-
mulgated until the Patent Coopersation
Treaty and Pub, L, 94-131, 89 Stat. 685
come into force. This will occur three
months after the necessary elght ratifi-
cations or accessions to the Treaty have
occurred, four of which must be coun-
tries with major patent activity, PCT
Article 63. The United States of Amer-
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ica and the Federal Republic of Germany
are two of the four major countries
which have ratified the Treaty. Two ad-
ditional major countries must yet ratify
or accede to the Treaty before It can
enter into force.

This proposal has been reviewed pur-
suant to EO. 11821 and OMB Cirpular
A-107 and determined to have no major
inflationary impact.

The Patent Cooperation Treaty was
published in the Official Gazette on
July 14, 1070 at 876 O.G. 341-388, The
implementing legislation, Pub. L. 94-131,
was published in the Official Gazette on
January 6, 1976 at 942 O.G. 177-185. The
latest draft of the Administrative In-
structions to be promulgated under Rule
89 of the Treaty by the World Intellec~
tual Property Organization is being pub-
lished in an Official Gazette in January
of 1977.

The following comments are directed
to the proposed changes and additions
in the Patent Rules of Practice.

In order to distinguish which rules
apply to national applications, which to
International applications, and which to
both, it is being proposed that Part I
of 37 CFR be divided into 3 subparts.
Bubpart A would relate to “General Pro-
vistons" directed to both national appli-
cations and international applications
and would include £§1.1 through 1.26.
Subpart B would relate to *‘National
Processing Provisions” directed to na-
tional applications only, and would in-
clude §%1.31 through 1.352, Subpart C
would relate to “International Process-
ing Provisions” under the Patent Coop-
eration Treaty and would include pro-
posed new §§ 1.401 through 1,482, Within
each subpart, where an exception as to
the applicability of & rule to national
and/or international applications occurs,
a specifie clarifying reference has been
added. In all cases, the present number-
ing of rules has been maintained.

Section 1.1 provides a special “Box
PCT" address to permit an early sepa-
ration and routing of PCT related mall
from other types of mall,

Section 1.4(a) is amended to refer to
the added rules relating to international
processing.

Section 1.5(a) Is amended to Indjcate
that international applications are to
be identified by their international ap-
plication numbers.

Section 1.8(a) Is amended to exclude
intermational applications and papers
relating thereto from the certificate of
mailing procedure.

New §1.9 is ndded to distinguish be-
tween the terms “national application™
and “international application™ as
in these rules.

Section 1.12 is amended to refer spe-
cifically to the international application
number.

Section 1.14(n) indicates the current
practice as to application secrecy and
also refers specifically to applications
identified in International applications.
Section 1.14(¢) changes the reference
from Atomic Energy Commission to the
Energy Research and Development Ad-
ministration.

An international-type search will be
made in national applications as in-
dicated In § 1.104(c). New paragraph
(w) to § 1.21 adds a fee to cover the cost
of an international-type
search report where desired (PCT Art
15¢(5)), although it Is not required by
the United States Patent and Trade-
mark Office.

Section 1.23 includes a reference to in-
ternational application processing fees
to clearly indicate that such fees must
be paid in United States currency.

Section 1.25(b) Is amended to indi-
cate that intermational application fees
may be chargéd against deposit accounts.

Section 1.26 is amended to provide for
refunding some portion of the interna-
tional search fee during subsequent na-
tional examination where the prior art
search is wholly or partly based on the
earlier internationsal search. The amount
of the refund will be determined by the
examiner in a manner similar to that
Indicated In the remarks directed lo
§ 1,446 below. Such a refund will tend to
make applicants’ cost of using the PCT
about the same regardless of whether
the national or international application
i5 filed initially.

In § 1,52, paragraphs (a) and (b) are
amended to permit an application com-
plying with the formal requirements of
PCT Rule 11 to be formally acceptable
as a national application. Internations!
applications arriving in the Patent and
Trademark Cflice as a Designated Ofce
under 35 U.S.C. 371 will be in PCT for-
mat and with the changed wording of
this rule, will also be formally accept-
able for national patentability exam!-
nation.

Section 1.56 Is amended to contain an
additional paragraph (d) which states
the position set forth in PCT Art, 11(3)
and 35 U.S.C. 363 that the International
filing date is in effect the national filing
date except for the reservation under
PCT Art. 64(4), This reservation was
taken by the United States of America
at the time it deposited its instrument

‘of ratification.

Section 1.57 Is amended to indlcate
that the signature on the Request of an
international application will be accept-
ed as the signature on the application

Section 1.58 Is amended slightly to re-
move any conflict with the formal re-
quirements of the Patent Cooperation
Treaty. ' E

Section 1.61 is & new section which re-
Iates to the filing of an international ap-
plication with the Patent and Trademark
Office as a Designated Office for nation-
al patentability examination (35 US.C
371). These requirements differ some-
what from those applying to the regular
filing of national applications.

“Section 1.70 is a new section which
sets forth the requirements of an oath
or declaration under 35 U.S.C. 371(c) (4).

Section 1.72 is amended to indicate
that the abstract must be located on @
separate sheet of paper. This change has
been introduced in order to assure uni-
formity in information placement in in-
ternational and regular applications that
will aid in patent printing. Except for
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this change, national applications may
continue to be filed in the present format,

Section 1.75, paragraph (¢), is amend-
ed to provide for multiple dependent
claims (PCT Rule 6.4). Paragraphs (i)
and (g) have been added to incorporate
current practice not previously stated in
the rules.

Sections 177 and 1.78 have been
amended to indicate the preferred order
of arrangement of application elements
Including placement of the abstract after
the '¢claims as in PCT Art. 3(2) and
section 208 of the Administrative In-
structions,

Section 1.81 is amended to reflect the
changes made in 35 US.C, 113 by Pub.
L. 84-131 and to comply with PCT Rule

9

Section 1,83 has been amended to re-
move the mandatory requirement that
the drawing show every feature claimed.
Such {llustrations, however, continue to
be strongly preferred and are absolutely
essential where necessary for the under-
standing of the invention.

Section 1.84, which relates to the for-
mal requirements for drawings, has been
amended to provide for two alternative
drawing sizes. One size is that currently
in use and the other is the A4 size re-
quired by PCT Rule 11. However, all
drawings in a particular application
must be of the same size. Other changes
have been incorporated to take into con-
sideration the requirements of PCT Rule
11.

Section 1.104 is amended to include
2 new paragraph (¢) relating to the in-
ternational-type search. Note PCT Art.
15(5) and PCT Rule 41,

Section 1.141 has been amended to
provide for including in a single applica-~
tion, inventions so linked as to form a
single general inventive concept as in
PCT Rule 13.1-13.3,

The rules for determining which in-
ventions can be grouped together in a
single application are more liberal in cer-
tain respects under the Patent Coopera-
tion Treaty than they are currently in 37
CFR 1.141-1.146. The proposed amend-
ment to § 1.141 extends the more liberal
practice, which a Designated Office is re-
quired to apply to national applications
that have been initially filed as interna-
Uional applications, to all national appli-
cations. Paragraph (a) removes the limit
of five specics of an invention. Para-
graphs 1.141(¢) (i) and (1) generally in-
clude the wording of PCT Rule 13.2.
Paragraphs 1.141 (¢) ({) and (d), taken
together, state that an application may
include, in addition to an allowable inde-
pendent claim to a product, one inde-
pendent claim to one process specially
adapted for the manufacture or the prod-
uct as well as one independent claim for
one use of the product. Paragraphs
L141 ) () and (d), taken fogether
State that an application may Include,
n addition to an allowable independent
claim for a given process, one independ-
ent claim for one apparatus or means for
carrying out the process. Such claims
drawn to product, process of manufac-
ture, process of use, or apparatus. are
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considered to be claims Lo different cate-
gories, Paragraph 1.141(e) includes gen~
erally the wording of PCT Rule 13.3 and
is limited to applications where all of the
claims are drawn to only one category.

Section 1.146 follows the revised word-
ing of section 1.141 by removing the limit
of five species and also removes the ref-
erence to a search of the generic claims.

Section 1.318 is a new section relaling
to the Office’s notifying the Interna-
tional Bureau of the publication of a
United States patent based on an unpub-
lished international application in ac-
cordance with PCT Rule 48.5.

Paragraphs (a) and (¢) of § 1.331 are
amended to provide for recording of as-
signments of -international applications
which designate the United States of
America.

Sections 1.401-1.482 relate to process-
ing of international applications during
the intermational processing stage when
the United States Patent and Trademark
Office acts as a Receiivng Office, Interna~
tional Bearching Authority or a Desig-
nated Office prior to the acceptance of
the international application as a na-
tional application for regular patenta-
bility examination.

SBection 1.401 defines varfous expres-
sions used in later rules.

Section 1.412 defines those applicants
for which the United States Patent and
Trademark Office will act as a Recelving
Oflice and also sets forth the major func-
tions of a Recelving Office.

Section 1.413 states that the United-

States Patent and Trademark Office will
act as an International Searching Au-
thority, subject to special agreement and
appointment by the Assembly, and Indi-
cates some of the major functions there-
of.

Section 1.414 states the conditions un-
der which the United States Patent and
Trademark Office will act as a Desig-
nated Office and defines the functions of
the Office as a Designated Office.

Section 1.415 is included to clearly de-
fine the authority acting as the Inter-
national Bureau.

Section 1.421 indicates who may file
an international application with the
United States Receiving Office.

Sections 1.422, 1,423 and 1.425 are sim-
flar to present §§ 1.42, 1.43 and 1.47 and
have been added to indicate situations
where a person other than the inventor
may file an international application des-
ignating the United States. These situ-
ations include those where the inven-
tor Is dead, insane or legally incapaci-
tated, cannot be found or reached, or re-
fuses to sign.

Section 1431 defines the requ nts
of an international application filed In
the United States Recelving Office.

Section 1.432 relates to the designation
of States and the payment of designation
fecs.

Section 1.433 indicates that only one
copy of an international application
need be filed and refers to those provi-
sions of the Treaty and Administrative
Instructions relating to the physical re-
qiuuwement.s for International applica-
tions.
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Section 1.434 relates to the Request
portion of an international application.

Section 1.435 calls attention to the
PCT Rules relating to the description
and also provides that international ap-
plications designating the United States
must contain an indication of the “best
mode” (PCT Rule 5.1(a) (v)).

Section 1.436 refers to the portions of
the Trealy and its Regulations which
relate to claims.

Section 1437 relates to the drawings
and includes reference to the procedure
for receipt of late drawings.

Section 1,438 refers to the abstract re-
quirements of an International applica-
tion.

Section 1.445 sets forth the fees
charged by the Patent and Trademark
Office for processing international appli-
cations. The amounts of the fees are ten-
tative. More complete and updated stud-
ies will be made before these rule
changes are finally promulgated and the
amounts of the fees will be adjusted ac-
cordingly. The fees will be set to reflect
100% recovery of actual cost.

Section 1.446 relates to refund of inter-
national application processing fees. It
should be noted that since an interna-
tional-type search will be made in prior
filed U.S. national applications or, if an
international search made in an inter-
national application by the International
Searching Authority of Washington is
followed by a national examination on
such an application, s substantial por-
tion of the international search fee (37
CFR 1.445(a) (2)) could be refunded In
many instances. This refund will reduce
PCT filing costs.

The examples use the maximum re-
fund and should therefore not be con-
sidered to be typical for all applications.

(A) (m
National _ Interuational
] feation
first o) (st
Natlonal filing foa for na-
tional uypﬂmﬂou (BN
13X TR ) RN 25
Transmpittal feo (we, 1445
Ly RN R ST 5 =
International
Basla foo (POT ruls
le‘.i‘!n)).,.._ SRR o i
Mtlon  fees
countries) (POT
WO K 2
Bourch foo (reo, ) 445(a)(2)) - 300 *
(Boaroh o refund based on
hitemational-type search -~
(=20

®o AME) .. s
Natiotnal filing feo  (sen.

LU0 o
{Refund of search fon bosed

on saviogs at  sationsl

slage Gec, L)L . ... - (=20

Not international
eoorasing fees. .. 14

The first fee column, labeled (A), re-
lates to a situation where an applicant
first flles his national application in the
Patent and Trademark Office and later,
within the priority year, decides to file
an international application with the
same claims and designates 3 foreign
countries. The total fees for the interna-
tional application in the example would
be $416. However, since the claims are
the same as those in the national appli-
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cation in which the Office previously
made an international-type search, a re-
fund of $270 would be made as indicated
in the table below, This would result in
the PCT route fees actually costing the
applicant $146.

The second fee column, labeled (B),
relates to a situation in which the appli-
cant files his international application
initially and designates the United States
of America as one of the Designated
States, Here again the international ap-
plication fees would be $416, Subsequent-
Iy, not later than at the expiration of 20
months from the priority date, (in this
example the International filing date,
PCT Art. 2(xi) (¢)), the applicant must
pay his national fees in the Designated
Offices (PCT Art. 22.1). The Patent and
Trademark Office, as a Designated Office,
may refund during patentability exam-
ination a portion of the international
search fee under § 1.26. This practice will
result in the total cost to the applicant
being about the same regardless of
whether the national or International
application is filed first.

The following table is a draft of the
criteria which the examiners may use to
determine the amount of the interna-
tional search fee which may be refunded
as a result of an earlier international-
type search, Similar criteria will be used
for refunds under § 1.26. Current plans
are to have the examiner making the
international search merely Indicate
which category most nearly describes the
gituation in the application under con-
sideration.

Criterin Jor vefund

Refund
based on

Refuad
percont-

o of 00
search foo  pearch fee

A. The prior Intecuativoat-typo

gearclhh Was #o. comy

that ooly wn. updating

search was required. ...
B. The prior lm--mulonnl-iy{:

gearch was directed

subsiantially the same in-

ventfon, However, the

elafins In the International

vary from tho natiosal

applioation so that »

search in ot least onn ad-

ditfonal subelass bul loss

than three additional sub-

clnases I required. o kil
O. The prior  International-

l{[ir soarch wiss such that

abont a hall of the search

time of the inteenationnl

poarehh whs maved . .. i
. The prior intornational-type

pearch was of only soall

valoe. The chalms of the *

international spplication

were 50 diffecent from the

clatms In the -

tional application that the

search of only o few sub-

LS

290

(%1

chisses was saved . . b3 %
Y. The prior  inteenational-
1y warch was of no
value, . L 0 (O
1 No refand,

Section 1.451 Indicates the procedures
to be used to file certified coples of pri-
ority documents. Paragraph (b) includes
a procedure by which the Office will au-
tomatically forward a copy of the prior-
ity document to the International Bureau
if a fee for copy preparation and a re-
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quest for such service is filed with the
international application,

Section 1.455 relates to who may act as
applicant’s representative in an interna-
tional application, and indicates the In-
ternational Authority to which powers of
attorney and revocations thereof should
be sent.

Section 1.461 covers the procedures for
transmittal of the record copy to the
International Bureau. It should be noted
that the alternative procedure in para-
graph (b) requires that applicants elect-
ing transmittal of the international ap-
plication by themselves rathér than by
the receiving Office must file such appli-
cations before the expiration of 11
months {rom the priority date to permit
sufficient time for the Recelving Office to
process the applications before transmit-
tal by the applicant takes place.

Section 1.465 relates to the time limits
for processing based on the priority date
that are set by the Treaty and its Regu-
lations. This rule indicates which date is
to be used If the original claimed prior-
ity date is either canceled or changed,

Section 1468 refers to excusing fail-
ures to meet time limits during interna-
tional processing.

Section 1.471 covers procedures for
correcting or amending international
applications.

Section 1.475 indicates to which Inter-
national Authority changes in person,
name or address to the applicant or in-
ventor should be sent during various
processing stages.

Section 1.481 relates to the Interna-
tional Searching Authority’s finding &
lack of unity of invention (multiple in-
ventions) under PCT Rule 13 and the
resulting invitation to pay additional
fees. This section also relates to the fil-
ing of a protest on a holding of lack of
unity of invention and the payment of
additional fees,

. Section 1.482 indicates that the In-
ternational Searching Authority may de-
termine the novelty and obviousness of
generic or linking claims to decide if such
claims properly link claims to different
inventions,

Part 3

Sections 3.56 and 3.57 are proposed as
oath and declaration forms which may
be used when filing an international ap-
plication with the United States Des-
ignated Office under 35 U.S.C. 371(¢) ( 4,

Part §

Section 5.1 relates to inspection of ap~
plications by defense agencies. Para-
graph (a) indicates that the provislons
of Part 5 apply to both national and in-
ternational applications except as other-
wise specifically indicated and that
the filing of an international appli-
cation designating a foreign country
is considered to be a “foreign filing."” In
Paragraph (b) Atomic Energy Commis-
sion is changed to the Energy Research
and Development Administration.

Paragraph (d) of § 5.3 is added to In-
dicate that the record and search coples
will not be forwarded to the Authorities
or delivered to the applicant if the in-
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ternational application is under secrecy
order,

Sections 5.11, 5.14, 5.15 and 5.17 indi-
cate that a license for filing an interna-
tional application which designates s
foreign country is required in the same
manner as a license to file a foreign ap-
plication directly in a foreign country,

The following table of contents indi-
cates the contents of the proposed sub-
parts and the location of added sections
and section headings.

PART 1—RULES OF PRACTICE IN PATENT
CASES

Subpart A—General Provisions
(4 1.1-1.26)

GENERAL INVORMATION AND
CORRESPONDENCE
Sec.

» » - » -
1$ Definitlons,
» » » » »
Subpart B—National Processing Provisions
(54 1.81-1.352)

» » . » -
THE APPLICATION
» » - - -

161 Filing of applications in the United
States of Amerien s o Designated

Office.
STATEMENT, OATHL Ot DECLARATION
. » - » »

1,70 Content of oath or deciaration relat-
ing to content of and nis
to an application under 35 U.S.C, 371
(c) (%).
» » » » »
ALLOWANCE AND ISSUE OF PATENT
» » » » .
1.818 Notification of natlonal publication
of n patent based on an interna-
tional application,
» . . . »

Subpart C—International Processing Provisions
GENENAL INPORMATION

1401 Definitions of Terms under the Patent
Cooperation Treatly.

1412 The United States Recelving Office.

1413 The International Senrching Au-
thority of Washington.

1414 The United States Designated Office.

1415 'The International Bureau,

WO May Pix AN INTERNATIONAL
AFPFLICATION

1.421° Applicant for internationsl applica-
tion.

1422 When the inventor is dead,

1423 When the Inventor Is Insane oF
legally inonpacitated.

1424 Jolint Inventors.

1425 Piling by other inventor,

Ty INTEANATIONAL AFPLICATION

1.431 International application require-
ments,

Designation of States and payment of
designntion fees,

Physical requirements of interna-
tional application,

The request.

The description.

The claims.

The drawings,

The abstract,

1.432
1.433
A34

34



Przs

Interuational appiication filing and
processing fecs.

Refund of international application
filing and processing fees.

PriomTy

The priority claim and priority docu~
ment 1o an international applica-
tlon.

REPRESENTATION

1 445

1446

1453

Representation in fnternational ap-
plications.

THANSMITIAL oF Rpoono Cory

Procedures for transmittal of Record
Copy to the Intornational Bureau,

Tivixo

Timing of npplwnuon processing
based on the priority date,
Delays in meeting time Himits,

AMERDMENTS

Corrections and amendments during
international processing.

Changes in person, name, or address
of applicants and inventors.

Uriry oF INVENTION

1481 Unilty of invention.
1.482 Holding of lack of unity of invention

Pant 3—ForMs For PATENT Casts
» » - - -
2568 Oath to be filed with United States
Designated Office under 35 US.C. 371
(0) (4).
357 Declaration to be flled with United
States Designated Offlce under 35
U.8.0. 371 (c) (4).

1441

1465

1468

1471
1475

ATTENTION

| The texts of the following proposed
amendments are using » < arrows to
indicate additions and [ J brackets to
Indicate deletions.
The texts of the proposed amendments
are as follows:

PART 1—RULES OF PRACTICE IN PATENT
CASES

1. By revising § 1.1 to read as follows:

§ELT Al c¢communications to be ad.
dressed 10 Commissioner of Patents
and Trademarks,

All letters and other communications
intended for the Patent and Trademark
Office must be addressed to “Commis-
sloner of Patents and Trademarks™
Washington, D.C, 20231, When appro-
priate, a letter Dmay] »should also<t be
marked for the attention of a particular
officer or individual. »Letters and other
communications relating to international
applications during the intermational
stage and prior to the assignment of a
national serial number should be addi-
tionally marked “Box PCT."«

Nore~§§11 to 128 are applicable  to
trademark cases as well as to penational and
international«< patent cases except pro-
visions specifically directed to patentis)
>coses<, pSee §19 for definifions of “na-
tonal application™ and “international appli-
cation."-
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2. By revising paragraph (a) of §14
to read as follows:

§ 1.4 Nature of correspoudence.

(a) Correspondence with the Patent
and Trademark Office comprises (1) cor-
respondence relating to services and fa-
cilities of the Office, such as general in-
quiries, requests for publications supplied
by the Office, orders for printed copies
of patents or trademark registrations,
orders for coples of records, transmission
of assignments for recording, and the
like, and (2) correspondence in and re-
lating to a particular application or other
proceeding in the Office. See particularly
the rules relating to the filing b, process-
ing. <t [and prosecution of applications]
or other proceedings L(] »of national
applications in Subpart B,< §§ 1.31 to
1.352 »; of international applications in
Subpart C, §§1.401-1.482;<« and »of
trademark applications,. <€ §§211 to
21890 1.

3. By revising paragraph (a) of §15
to read as follows:

§ L5 Idemifieation of application, pat-
ent or registration.

(a) When a letter concerns an appii-
catlon for patent, it should state the
name of the applicant, the title of the
invention, the serial number »or inter-
national application number« of the ap-
plication, the date of filing the same, and,
if known, the group art unit and name
of the examiner to which it has been as-
signed (zee § 1.55).

L4 » - . .

4. By revising paragraphs (a) (1) and
(x1) of § 1.8 to read as follows:

§ 1.8 Certificato of mailing.

{a) Except in the cases enumerated
below, papers and fees required to be
filed in the Patent and Trademark Office
within a set period of timeé will be con-
sidered as being timely filed if (1) they
are addressed to the Commissioner of
Patents and Trademarks, Washington,
D.C. 20231, and deposited with the United
States Posml Service with sufficient post-
age as first class mall prior to expiration
of the set period, and (2) they are ac-
companied by a certificate stating the
date of deposit (see forms, §§3.55 and
4.23) . The person signing the certificate
should have reasonable basis to expect
that the correspondence would be mailed
on or before the date indicated, The ac~
tunl date of receipt of the paper or fee
will be used for all other . This
{)nrooedure does not apply to the follow~

g

() The filing of »national« applica-
tions p-for patent< ;

» - - - -
» (xi) The filing of International ap-
plications for patent and papers relating
thereto. -«
- » . » .
5. A new §19 is added to read as
follows:
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BE LY  Delinitions. <

»(a) A national application as used in
this Chapter means a United States na-
tional application for patent which was
either filed in the Office under 35 US.C.
111 or which resulted from an interna-
tional application after compliance with
BHUSC.37.=-

»b) An internationnl application as
used in this Chapter means an interna-

" tional application for patent filed under

the Patent Cooperation Treaty prior to
entering national processing at the Des-
jgnated Office stage. -«

6. By revising § 112 to read as follows;

§1.12 \--ignmml records open 1o pub
lie inspection.

The assignment records, relating to
original or reissue patents, including di-
gests and indexes, are open to public in-
spection and copies of any instrument
recorded may be obtained upon payment
of the fee therefor.” Assignment records,
digests and indexes, relating to any pend-
ing or abandoned application are not
available to the public, Copies of any such
assignment records and information with
respect thereto shall be obtainable only
upon written authority of the applicant
or his assignee or atforney or agent or
upon 4 showing that the person seeking
such information is a bona fide prospec-
tive or actual purchaser, mortgagee or
licensee of such application, unless it
shall be necessary to the proper canduct
of business before the Office or as pro-
vided by these rules. An order for a copy
of an assignment should give the iden-
tification of the record. If identified only
by the name of the patentee and number
of the patent, or in the case of & trade-
mark registration by the name of the
registrant and number of the registra-
tion, or by name of the applicant and
serial number por international appli-
cation number<t of the application, an
extra charge will be made for the time
consumed in making a search for such
assignment.

7. By revising paragraphs (a) and tc)
of § 1.14 to read as follows:

§ L.11  Patemt applications preserved in
SeCTeCy.

(a) Except as provlded in §111(b)
pending patent applications are pre-
served in secrecy. No Information will be
glven by the Office respecting ‘the filing
by any particular person of an applica-
tion for a patent, the pendency of any
particular case before it, or the subject
matter of any particular application, nor
will access be given to or copies furnished
of any pending application or papers re-
lating thereto, without written authority
in that particular application from the
applicant or his assignee or attorney or
agent of record, »unless the application
has been identified by serial number in
& published patent document or the
United States of America has been in-
dicated as a designated state in a pub-
lished international application, in which
case status information such as whether
it 1s pending, abandoned or patented may
be supplied, or<€ unless it shall be neces-
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sary to the proper conduct of business
before the Office or as provided by this
part. »Where an application has been
patented, the patent number and issue
date may also be supplied. -t

1¢) Applications for patents which dis-
close, or which appear to disclose, or
which purport to disclose, inventions or
discoveries relating to atomic energy are
reported to the »Energy Research and
Development Administration< [Atomic
Energy Commission] and the [Commis-
sion] »Administration< will be given
access to such applications, but such re-
porting dges not constitute a determina-
tion that the subject matter of each
application so reported is in fact useful
or an invention or discovery or that such
application in fact discloses subject mat-
ter in categories specified by secs, 151(¢}
and 151(d) of the Atomic Energy Act of
1054, 68 Stat, 919 (42 US.C, 21811,

» » » » »
8. By adding & new paragraph (w) to
§ 1.21 to read as follows:
£ 1,21 Patent and miscellancons fecs
and charges,

»(w) For preparing an international-
type search report in a national patent
application $25.00.

Note: For fees relating to processing of
international applications, see § 1.445.«

9. By revising § 1.23 to read as follows:
§ 1.23  Method of payment.

All payments of money required for
Patent and Trademark Office fees », in-
cluding fees for the processing of inter-
national applications (§ 1.445) .« should
be made in United States specie, Treas-
ury notes, national bank notes, post office
money orders, or by certified check. If
sent in any other form, the Office may
delay or cancel the credit until collection
is made. Money orders and checks must
be made payable to the Commissioner of
Patents and Trademarks. Remittances
from foreign countries must be payable
and immediately negotiable in the United
States for the full amount of the fee
required. Money sent by mail to the
Patent and Trademark Office will be at
the risk of the sender; letters containing
money should be registered.

10. By revising paragraph (b) of § 1.25
to read as follows:

§ 1.25 Deposit acconnls,

(b) Filing, issue, appeal, P-interna-
tional-type search report, international
application processing, <4 and petition
fees may be charged against these ac-
counts,

11. By revising $126 to read as
follows:

§1.26 Refund.

Money paid by actual mistake or in
excess, such as a payment not required
by law, will be refunded, but a mere
change of purpose after the payment of
money, as when a party desires to with-
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draw his application or to withdraw an
appeal, will not entitle a party to demand
such a return. »Refund of a portion of
any international search fee paid to the
Patent and Trademark Office may be
made where the prior art search made
during the subsequent national examina-
tion of that application is wholly or
partly based on the earlier international
search made in the international appli-
cation for which the search fee was paid.
The amount of the refund will be as de-
termined by the examiner according to
the value of the prior international
search made by the Patent and Trade-
mark Office as an International Search-
ing Authority, as 90 percent, 70 percent,
40 percent, 25 percent or 0 percent of the
international search fee. If the amount
of the refund is not a multiple of §10,
it will be rounded ofl to the next higher
multiple of $10. (Note § 1.446 for refund
of the search fee in an international
application.) 4 Amounts of ten cents or
less will not be returned unless specifi-
cally demanded, within a reasonable
time, nor will the payer be notified of
such amount; amounts over ten cents but
less than one dollar may be returned in
mstagc stamps, and other amounts by
eck.

12. By revising paragraphs (a) and (b)
of £ 1.52 to read as follows:

§ 1.52 Language, paper, wriling, mar-
gins.

() The »application, any papers per-
taining thereto, any amendments and
the= [specification and) oath or dec-
laration must be in the English language
»or be accompanied by a verified trans-
Intion of the application and a trans-
Iation of any other papers into the Eng-
lish language<s. All papers which are
to become a part of the permanent rec-
ords of the Patent and Trademark Office
must be legibly written », typed, < or
printed in permanent ink or its equiva-
lent in quality. All of the application
papers must be presented in a form hav-
ing sufficlent clarity and contrast be-
tween the paper and the writing », typ-
ing, < or printing thereon to permit the
pdirect« production of readily legible
coples in any number by use of photo-
graphic, electrostatic, photooffset, and
microfilming processes. If the papers are
not of the required quality, substitute
typewritien or printed papers of suitable
quality may be required.

(b) The application papers (specifi-
cation, including claims, pabstract <
oath[.] or declaration, »and« papers as
provided for in §§ 1.42, 143, 147, ete)
and also papers subsequently filed, must
be plainly written on but one side of the
paper. The size of all sheets of paper
sghould be 8 to 8% by 10 to 13 inches
(20.3 to 21.6 cm, by 26.6 to 33.0 cm.). A
margin of »at least approximately one
inch (2.5 cm.) < [1'% inches (3.8 cm.) ]
must be reserved on the left-hand side
»of each page. The« [and on the] top
of each page of the papplication-
[specification], including claims »must
have a margin of at least approximately
3% inch (2 cm.) < The lines »of text«

must not be crowded too closely together:
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typewritten lines should be 1'% or«
double spaced. The pages of the »appli-
cation<t [specification], including claims
pand abstract«<t , should be numbered
consecutively, starting with 1, the num-
bers being »centrally located above or
preferably, below, the text<t [placed in
the center of the bottom margins].

13. By adding paragraph (d) to § 1,55
to read as follows:

§ 1.55 Serial number and filing date of
application.

. . » - .

- (d) The filing date of an interns-
tional application designating the United
States of America shall be treated as the
filing date In the United States of Amer-
jea under PCT Article 11(3), except as
provided in 35 U.S.C. 102{e) .«

14. By revising §157 to read as
follows:

§ 1.57 Signature.

»>(a) - The application must be signed
by the applicant in person. The signature
to the oath or declaration Punder
§ 1.65« will be accepted as the signature
to the application provided the oath or
declaration »under § 1.65« is attached
to and refers to the specification and
claims to which it applies. Otherwise the
signature must appear at the end of the
specification after the claims.

»ib) The slgnature to the oath or
declaration under § 1.70 will be accepted
as the signature to the application pro-
vided the oath or declaration wunder
§ 1.70 specifically refers to the specifica-
tion and claims to which it applies. -«
»(c)< Full names must be given, in-
cluding at least one given name without
abbreviation together with any other
given name of initial.

15. By revising $158 to read as
follows: )

§ 1.58 Chemical and mathematical for
mulas and tables,

(a) The specification, including the
claims, may contain chemical and math-
ematical formulas, but shall not contain
drawings or flow diagrams. The descrip-
tion portion of the specification may con-
tain tables; claims may contain tables
»either<t [only] if necessary to conform
to 35 U.S.C. 112 por if otherwise found
to be desirable« ,

(b) All tables and chemical and math-
ematical formulas in the specification,
including claims, and amendments
thereto, must be on wpaper which iz
flexible, strong, white, smooth, non-shiny
and durable«t [pure white durable paper,
the surface of which is calendered and
smooth], In order to permit use as
camera copy when printing any patent
which may issue. A good grade of bond
paper is acceptable; watermarks should
not be prominent. India ink or its equiv-
alent, or solid black typewriter ribbon
p-should-t [must] be used to secure per-
fectly »dark-e [black] solid lines.

(¢) To facilitate camera copying when
printing, the width of formulas and
tables as presented should be limited nor-
mally to 5 inches (12.7 cm.) so that it




may appear as & single column in the
printed patent. If it is not possible to
limit th2 width of a formula or table to
5 Inches (12,7 em.), it is permissible to
present the formula or table with a maxi-
mum width of 103 inches (273 ecm.)
and to place it sideways on the sheet I,
in which case the formula or table will
appear printed across both columns of
the page in the printed patent]. Type-
written characters used in such formulas
and tables must be from a block (non-
seript) type font or lettering style hav-
ing capital letters which are at least
»0.08 [0.085] inch »(3.1 mm.) <« [(2.2
mm.) ] high (eg. elite type). Hand let-
tering must be neat, clean, and have a
minimum character height of »0.08=
[0.085] Inch &= (2,1 mm.) < [(2.2 mm.) ].
A space at least Y4 Inch (6.4 mm.) high
should be provided between the formulas
and tables and the text. Tables should

have the lines and columns of data.

closely spaced to conserve space, con-
sistent with high degree of Jegibility.

16. By adding a new §161 to read
as follows:

5 1.61 Filing of applications in the
United States of America ns o Desig-
nated Office. <

»i(a) To maintain the benefit of the
international filing date, the applicant
shall furnish to the United States Patent
and Trademark Office a copy of the in-
ternational application with any amend-
ments, unless it has been previously fur-
nished by the International Bureau or
unless it was originally filed in the United
States Patent and Trademark Office, a
verified translation of the international
application and a translation of any
amendments into the English language if
originally filed elsewhere In another
language, the national fee (sce § 1.445
(8)(4)) and an oath or declaration of
the inventor (see £ 1.70) not later than
the expiration of 20 months from the
priority date. =

»(b) Where an International Search-
ing Authority has made a declaration
that no International search report will
be established because the international
application relates to subject matter
which it 15 not required to search, or
because the application fails to comply
with the prescribed requirements to such
an extent that & meaningful search could
not be carried out, the time for perform-
ing the acts referred to in paragraph (a)
of this section is two months from the
mafling date of the declaration to the
applicant. -

17. By adding a new § 1.70 o read as
follows:

5§ L70 Content of osth or deelaration
relating to content of and amend-
ments o _an application under 35
US.C371(c)(4). =

B (3) (1) When an applicant of an in-
ternational application, if the inventor,
desires to enter the national stage under
35 U.S.C. 371, he must specifically iden~
tify the international application and
any amendments thereto and state that
he verily believes himself to be the orig-
inal and first inventor or discoverer of
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the process, machine, manufacture, com-
position of matter, or improvement
thereof, for which he solicits a patent;
that he does not know and does not be-
lieve that the same was ever known or
used in the United States of America
before his invention or discovery thereof,
and shall state of what country he is a
citizen and where he resides and whether
he is a sole or joint inventor of the in-
vention claimed in his international ap-
plication as filed or as amended. In every
application the applicant must distinctly
state that to the best of his knowledge
and belief the Invention has not been in
public use or on sale in the United States
of America more than one year prior to
his international application, or patented
or described in any printed publication
in any country before his invention or
more than one year prior to his interna-
tional application, or patented or made
the subject of an Inventor’s certificate
in any forelgn country prior to the date
of his international application on an
application filed by himself or his legal
representatives or assigns more than
twelve months prior to his international
application. He shall state whether or not
any application for patent or inventor’s
certificate on the same Invention has
been filed In any foreign country, either
by himself, or by his legal representatives
or assigns. If any such application has
been filed, the applicant shall name the
country in which the earliest such appli-
cation was filed, and shall give the day,
month, and year of its filing; he shall also
identify by country and by day, month,
and year of filing, every such foreign ap-
plication filed more than twelve months
before the filing of the international
application. <

»(2) This statement (1) must be sub-
scribed to by the applicant, and (1) must
either (a) be sworn to (or affirmed) as
provided in §1.66, or (b) include the
personal declaration of the applicant as
preseribed in § 1.68. =«

»(b) If the international application
was made as provided in $§ 1.422, 1.423
or 1,425, the applicant shall state his re-
Iationship to the Inventor and, upon in-
formation and belief, the facts which the
inventor is required by this section to
statle.-

18. By revising paragraph (b of § 1.92
to read as follows:

§ L72  Tule and abstract.

(b) A brief abstract of the technical
disclosure In the specification must be
set forth »on a separate sheet, prefer-
ably following the claims<t [immediately
following the title and preceding the dis-
closure in a separate paragraph]) under
the heading “Abstract of the Disclosure.”

The purpose of the abstract {5 to enable

the Patent and Trademark Office and
the public generally to determine quickly
from @ cursory inspection the nature and
gist of the technical disclosure, and the
abstract shall not be used for interpret-
ing the scope of the claims,

19. By revising paragraph (¢) of § 1.75
and adding paragraphs (f) and (g) as
follows:

.
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§1.75 Claim(s).
- - » - -

(¢) »One or more claims may be pre-
sented in dependent form, referring back
to another claim or claims in the same
application. Any dependent claim which
refers to more than one other claim
(“multinle dependent claim™) shall refer
to such other claims in the alternative
only. A multiple dependent claim shall
not serve as a basis for any other multiple
dependent claim-t [When more than one
claim s presented, they may be placed
in dependent form in which a claim may
refer back to and further restrict a single
preceding claimy. Claims in dependent
form shall be construed to include all
the limitations of the claim Incorporated
by reference Into the dependent claim.
A multiple dependent claim shall be
construed to incorporate by reference all
the limitations of the particular claim in
relation to which it {s being considered. <

»(f) If there arc several claims, they
shall be numbered consecutively in Ara-
bic numerals. <

»(g) All dependent clalms referring
back to a single previous claim, and all
dependent claims referring back to sev
eral previous claims, should be grouped
together to the extent possible. <

20, By revising § 1.77 to read as fol-
lows:

§ L7977 Arrangement of

P clements <,

The melements of the application
should appear in the following order<
[following order of arrangement should
be observed In framing the application}:

{a) Title of the invention; or an in-
troductory portion stating the name,
citizenship, and residence of the appli-
cant, and the title of the invention may
be used.

(h) EAbstract of the disclosure.] » (re-
served) <

(¢) Cross-references to related appli-
cations, if any,

td) Brief summary of the Invention.

(e) Brief description of the several
views of the drawing, if there are draw-
ings.

() Detalled description.

(g) Claim or claims,

th) Signature. (See § 1.57.)

& (1) Abstract of the disclosure. <
»(}) Drawings. <

21. By revising paragraph (a) of £1.78
to read as follows:

§ 1.78 Cross-references to other appli-
cations,

(4) When an applicant files an appli-
cation claiming an invention disclosed in
a prior filed copending »national« ap-
plication »or International application
designating the United States of Amer-
ica« of the same applicant, the second
application must contain or be amended
to contain in the first sentence of the
specification following the title F[and
abstract] a reference to [the} »such-
prior application, identifying it by serial
number and filing date »or Interna-
tional application number and interna-

application
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tional filing date< and indicating the
relationship of the applications, if the
benefit of the filing date of [the)
»such< prior application Is to be
claimed. Cross-references to other re-
Iated applications may be made when
appropriate. (See § 1.14(b) ).

22. By revising § 1.81 to read as follows:
§ 1.81 Drawings required.

»ia) <4 The applicant for patent is re-
quired by statute to furnish a drawing
of his Invention »where necessary for
the understanding of the subject mat-
ter sought to be patented;<t [whenever
the nature of the case admits of 1t}
this drawing must be filed with the
application.

»(b) < Illustrations facilitating an
understanding of the invention (for ex-
ample, flow sheets in cases of processes,
and diagrammatic views) may also be
furnished in the same manner as draw-
ings [and may be required by the Office
when considered necessary or desirablel.
»(c) When a drawing or (Hustration
is not necessary for, but would facilitate,
the understanding of the subject matter
sought to be patented and the applicant
has not furnished such a drawing or
{llustration, the Office may require its
submission within a time period of not
less than two months from the sending
of a notice thereof. <

23. By revising §1.83 to read as fol-
lows:
§ 1.83 Contemt of drawing.

(%) The drawing »should preferably <
[must] show every feature of the inven-
tion specified in the claims. [However,}
Conventional features disclosed in the
description and claims, where their de-
talled illustration is not essential for a
proper understanding of the invention,
should be illustrated in the drawing in
the form of & graphical drawing symbol
or a labeled representation (e.g., & Iabeled
rectangular box),

(b)Y When the invention consists of an
improvement on an old machine the
drawing »should< [must]} when pos-
sible exhibit, in one or more views, the
improved portion itself, disconnected
from the old structure, and also in an-
other view, so much only of the old struc-
ture as will suffice to show the cormection
of the invention therewith.

24. By revising paragraphs (a), (b,
(), (dy, (@, (O, (O, §), and I of
$ 1.84 to read as follows;

£ 1.84  Standards for drawings,

(a) Paper and ink. Drawings must be
made upon wpaper which is flexible,
strong, white, smooth, non-shiny and
durable.< [pure white paper of a thick-
ness corresponding to] Two-ply or three-
ply bristol-board »is preferred«. The
surface of the paper »should< [must])
be calendered [and smooth] and of a
quality which will permit erasure and
correction with Indin ink. India ink, or
it equivalent In gquality, »-is preferred«
[must be used] for pen drawings to
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secure perfectly black solid lines. The
use of white pigment to cover lines is not
»normally <€ acceptable,

(b) Size of sheet and margins, The
size of »the sheets on which drawings
are made may either be« [a sheet on
which a drawing is made must be] ex-
nctly 8% by 14 inches (21.6 by 35.6 cm.)
»or exactly 21.0 by 29.7 cm. (DIN size
A4),. All drawing sheets in a particular
application must be the same size. <€ One
of the shorter sides of the sheet is re-
garded as its top.

(1) On 81 by 14 inch drawing
sheets, < the drawing must include a top
margin of 2 Inches (5.1 cm.) and bot-
tom and side margins of one-quarter
inch (6.4 mm.) from the edges, thereby
leaving a “sight” precisely 8 by 113%
inches (20.3 by 29.8 cm.). Margin border
lines are not permitted. All work must
be included within the “sight”., The
sheets may be provided with two one-
quarter inch (6.4 mm.) diameter holes
having their centerlines spaced eleven-
sixteenths inch (17.5 mm.) below the
top edge and 2% inches (7.0 cm.) apart,
said holes being equally spaced from the
respective side edges.

»(2) On 210 by 207 cm. drawing
sheets, the drawing must include & top
margin of at least 2.5 om., a left side
margin of 2.5 cm., & right side margin of
1.5 em., and a bottom margin of 1.0 cm.
Margin border lines are not permitted.
All work must be contained within a sight
size not to exceed 17 by 26.2 cm. -

(¢) Character of lines, All drawings
must be made with drafting instruments
or by a process which will give them sat-
isfactory reproduction characteristics.
Every line and letter must be »durable,

black or blue, sufficiently dense and dark,

uniformly thick and well defined; <« [ab-
solutely black and permanent;] the
weight of all lines and letters must be
heavy enough to permit adequate repro-
duction. This direction applies to all lines
however. fine, to shading, and to lines
representing cut surfaces in sectional
views. All lines must be clean, sharp, and
solid [, and fine] », Finc« or crowded
lines should be avoided. Solid black »or
blue« should not be used for sectional
or surface shading. Freehand work
should be avoided wherever it is possible
to do so.

(d) Hatehing and shading. (1) Hatch~
ing should be made by oblique parallel
lines pspaced sufficiently apart to ena-
ble the lines to be distinguished without
difMculty <t [, which may be not less than
about one-twentieth inch (1.3 mm.)
apart].

(2) Heavy lines on the shade side of
objects should ppreferably<d be used
except where they tend to thicken the
work and obscure reference characters.
The light should come from the upper
left hand corner at an angle of 45°. Sur-
face delineations should Ppreferably«<
be shown by proper shading, which
should be open.

(e) Scale. The scale o which a draw-
ing is made ought to be large enough to
show the mechanism without crowding
when the drawing is reduced » in size

—

to two-thirds« in reproduction. and
views of portions of the on
@ larger scale should be used when neces-
sary to show details clearly; two or more
sheets should be used if one does not
give sufficient room to accomplish this
end, but the number of sheets should not
be more than is necessary.

(f) Reference characters. The differ-
ent views should be consecutively num-
bered figures. Reference numerals (and
letters, but numerals are preferred)
must be plsin, legible and ocarefully
formed, and not be encircled. They
should, if possible, measure at least one-
eighth of an inch (3.2 mm.) In height
50 that they may bear reduction to one
twenty-fourth of an inch (1.1 mm.) ; and
they may be slightly larger when there is
sufficient room. They »should<t [must])
not be so placed in the close and com-
plex parts of the drawing as to interfere
with a thorough comprehension of the
same, and therefore should rarely cross
or mingle with the lines. When neces-
sarily grouped around a certain part,
they should be placed at a little distance,
at the closest point where there Is avail-
able space, and connected by lines with
the parts to which they refer. They
should not be placed upon hatched or
shaded surfaces but when necessary, a
blank space may be left in the hatch-
ing or shading where the character oc-
curs 50 that it shall appear perfectly dis-
tinct and separate from the work, The
same part of an invention appearing in
more than one view of the drawing must
always be designated by the same char-
acter, and the same character must
never be used to designate different
parts. »Reference sipns not mentioned
in the description shall not appear in the
drawing, and vice versa. <

(1) Views. The drawing must contain
as many figures s may be necessary to
show the invention; the figures should
be consecutively numbered if possible in
the order in which they appear. The fig-
ures may be plain, elevation, section, or
perspective views, and detail views ol
portions of elements, on a larger scalc
if necessary, may also be used. Exploded
views, with the separated parits of the
same figure embraced by a bracket, to
show the relationship or order of assem-
bly of various paris are permissible,
When necessary, & view of a large ma-
chine or device in its entirety may be
broken and extended over several sheets
if there is no loss In facllity of under-
standing the view., »Where figures on
two or more sheets form in effect o sin-
gle complete figure, the figures on the
several sheets should be so arranged that
the complete figure can be assembled
without concealing any part of any of
the figures appearing in the various
sheets< [(the different parts should be
identified by the same figure number bt
followed by the letters, a, b, ¢, ete,, for
each part)]. The plane upon which n
sectional view is taken should be indi-
cated on the general view by a broken
line, the ends of which should be desig-
nated by numerals corresponding to the
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figure number of the sectional view
have arrows applied to indicate the di-
rection in which the view is taken. A

able figure if this can be done without
crowding, otherwise a separate figure
must be used for this purpose. Modified
forms of construction can only be shown
in separate figures. Views should not be
connected by projection lines nor should
center lines be used,

(}) Arrangement of views. All views on
the same sheet »should< Fmust] stand
in the same direction and [should), if
possible, stand so that they can be read
with the sheet held In an upright posi-
tion. If views longer than the width of the
sheet are necessary for the clearest illus-
tration of the invention, the sheet may be
turned on its side so that the »top of the
sheet with the appropriate top margin<
[two-inch (5.1 em.) marging is on the
right hand side, One figure must not be
placed upon another or within the outline
of another.

(1) Extraneous matter. LAn Inventor’s,
agent's, or attorney’s name, signature,
stamp, or address, or other extraneous
matter, will not be permitted upon the
face of & drawing, within or without the
margin, except that] Identifying indicia
(such as the« attorney’s docket num-
ber, inventor’s name, number of sheets,
ete.) [should) »not to exceed 2% Inches
(7.0 em.) iIn width may <€ be placed »in a
centered location between the zide
edges< within three-fourths inch (19.1
mm,) of the top edge [and between the
hole locations defined in paragraph (b)
of this seotion]. Authorized security
markings may be placed on the drawings
provided they [be] »are< outside the il-
lustrations and are removed when the
material is declassified. »Other extrane-
ous matter will not be permitted upon
the face of & drawing. =

25. By adding new paragraphs (¢) and
(@) to §1.104 to read as follows:

§ L.104 Nature of examination: exam-
iner's action.
» » - » - 8

>(c) An international-type search
will be made in all national applications
filed on and after the date the United
States Patent and Trademark Office Is
appointed as an International Searching
Authority, -«

> (d) Any wnational application may
also have an international-type search
report prepared thereon at the time of
the national examination upon specific
written request therefor and payment of
the international-type search report fee,
See § 1.21(w) for amount of fee for prep-
aration of international-type search re-
port. -

26, By revising § 1.141 to read as fol-
lows.
§ L141  Different
application,
P () < Two or more independent and
distinct inventions may not be clatmed
in one application », However, a group

inventions in  one
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in one application . However, a group
of inventions which are so linked as to
form a single general Inventive concept
such as those set forth In paragraphs
(b), (¢) or (d) of this section, are con-
sidered to be one Invention under §§ 1.«
141-1.1464w [except that more than one
species of an invention, not to exceed
fivel.

(b)) Different specles of an inven-
tion< may bhe specifically claimed in
different claims in one application, pro-
vided the application also includes an
allowable claim generic to all the claimed
species and all the claims to [each}
species in excess of one are written in
dependent form (§ 1.75) or otherwise in-
clude all the limitations of the generic
claim.

b (c) Paragraph (&) of this section
shall -be construed as permitting the ex-
amination of claims of different cate-
gories In an applcation, in particular
either of the following two groupings of
clalms of different categories: <

() in addition to an independent
claim for a given product, the inclusion
in the same application of one independ-
ent claim for one process specially adapt-
ed for the manufacture of the sald prod-
uct, or the inclusion in the same applica-
tion of one independent claim for one use
of the sald product, or both; or«<

»(i1) in addition to an independent
claim for a given process, the Inclusion
in the same application of one independ-
ent claim for one apparatus or means
specifically designed for carrying out the
sald process. <

P (d) If the product claim of subpara-
graph (1) of paragraph (¢) of this sec-
tion or the process clalm of subparn-
graph (i) of paragraph (¢) of this sec-
tion Is not allowable, the examiner may
withdraw from consideration the claims
to the other categories. If subsequently
such a product or process claim is found
allowable, the examiner must also con-
sider the merits of the claims to the
other categories as indicated in subpara-
graphs (i) and (i) of paragraph (¢) of
this section. -

> (e) Subject to paragraph (a) of this
section, and except where paragraph (c)
of this section applies, there may be in-
cluded in the same application two or
more Independent claims of one and the
same category (Le., product, process, ap-
paratus, or use) which cannot readily be
covered by a single generie claim. <«

27. By revising § 1.146 to read as fol-
lows:

§ 1.146  Election of species.

In the flrst sction on an application
containing & generic and claims
restricted separately to each of more
than one species embraced thereby, the
examiner[, if of the opinion after a com-
plete search on the generic claims that
no generie claim presented Is allowable,}
shall require the applicant in his re-
sponse to that action to elect that species
of his invention to which his claims shall
be restricted if no generio claim s finally
held allowable, [However, if such appli-
cation containg claims directed to more
than five species, the examiner may re-

2639

quire restriction of the claims to not
more than five specles before taking any
further action in the case.})

28. By adding a new £ 1.318 to read as
follows:

5§ 1,318 Notification of national pub-
lication of a patent based on an in-
ternational application, <€

>The Office will notify the Interna-
tional Bureau when a patent is issued on
an application filed under 35 U.S.C. 371,
and there has been no previous inferna-
tional publication. -

29. By revising paragraphs (a) and (¢)
of § 1.331 to read as follows;

§ 1.331 Recording of assignments.

(a) Assignments, Including grants and
conveyances, of patents », national ap-
plications, or international applications
which deslenate the United States of
America< [or applications for patents}
under 36 US.C. 261, will be recorded in
the Patent and Trademark Office, Other
instruments affecting title to a patentf
or application for patent.J », a national
application, or an International appli-
cation which designates the United States
of America«, and licenses, even though
the recording thereof may not serve as
constructive notice under 356 U.S.C. 261,
will be recorded as provided In this sec-
tion or in the discretion of the Commis-
sloner,

(0) An Instrument relating to a patent
should identify the patent by number
and date (the name of the inventor and
title of the Inventinon as stated in the
patent shonld nlsn be given) ; an instru-
ment relating to Fan} »a national ap-
plication, or an International< avplica-
tion »which de=lgnates the United States
of America< should identify the appli-
cation by serial »number or Internation-
al application<t number and date of fil-
ing (the name of the Inventor and title
of the Invention as stated in the appli-
cation should also be given) but if an
asignment is executed concurrently with
or subsecuent to the execution of the
anplication but before the avplication is
filed or before its serial number or In-
ternational application<t pumber and fil-
ing date are ascerfained, it should ade-
auately identify the application, as by
its date of execntion end name of the
inventor and title of the Invention: so
that there can be no mistake as to the
patent or application intended.

Prorosep Suvsrart C

. 30. By adding a new § 1.401 to read as
follows:

5 1.401 Definitions of Terms under
the Patent Cooperation Treaty. <

> (a) The abbreviation “PCT" or the
term “Treaty” means the Patent Coop-
eration Treaty. =«

»(b) “International Bureau' means the
World Intellectual Property Organization
located at 32 chemin des Colombettes,
Geneva, Switzerland. -«

»(¢) “Administrative Instructions'
means that body of instructions for op-
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erating under the Patent Cooperation
Treaty referred to in PCT Rule 89.«
»(d) “Request”, when capitalized,
means that element ol the international
application described in PCT Rules 3 and
4=

»{e) “International application”, as
used in this Subchapter is defined in
119«

»(f) “Priority date” for the purposes
of computing time limits under the
Patent Cooperation Treaty is defined in
PCT Art. 2 (x{). Note also § 1.465. =
»(g) Other terms and expressions in
this subpart C not defined in this section
are to be taken in the sense indicated in
PCT Art. 2 and 35 US.C. 851.«

31, By adding a new § 1.412 to read as
follows:
> 1412 The United States Reeviving

Oflice.
»(a) The United States Patent and
Trademark Office is a Receiving Office
only for applicants who are residents or
nationals of the United States of Amer-
ica. <«
»(b) The Patent and Trademark Office,
when acting as & Receiving Office, will
be identified by the full titie “United
States Recelving Office” or by the abbre-
viation “RO/US."'«
»{c) The major functions of the Re-
ceiving Office include:

(1) nccording of international filing
dates to intermational applications meet-
ing the requirements of PCT Art. 11(1),
and PCT Rule 20;

(2) assuring that international appli-
cations meet the standards for format
and content of PCT Art, 14(1), PCT Rules
9. 26, 20.1, 37, 38, 91, and portions of PCT
Rules 3 through 11;

(3) collecting and, when required,
transmitting fees due for processing
international applications (PCT Rules 14,
15, 16); and

(4) transmitting the record and search
copies to the International Bureau and
International Searching Authority, re-
spectively (PCT Rules 22 and 23). <

32. By ndding a new § 1413 to read as
follows:

»51.413 The Inmernational Searching
Authority of Washington. <

»(a) Pursuant to appointment by the
Assembly, the United States Patent and
Trademark Office will act as an Interna-
tional Searching Authority for interna-
tional applications filed with the United
States Recelving Office, in accordance
with agreement between the Patent and
Trademark Office and the International
Bureau (PCT Art. 16(3) (b)) .«
»(b) The Patent and Trademark Of-
fice, when acting as an International
Searching Authority, will be identified by
the full title “Intermational Searching
Authority of Washington,” or by the ab-
breviation “ISA/US."«
»(¢) The major functions of the In-
ternational Searching Authority include:

(1) approving or establishing the title
and abstract;

(2) considering the matter of unity of
invention;
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(3) conducting international and in-

search reports (PCT Art. 15, 17 and 18,
and PCT Rules 25, 33-45 and 47); and
(4) transmitting the international
search report to the applicant and the
Internationsl Bureau.<
33, By ndding a new § 1414 to read as
follows:

5 1414 The United States Designated
OHice.<

> (@) The United States Patent and
Trademark Office will act as a Desig-
nated Office for international applica-
tions in which the United States of
America has been designated as a State
in which patent protection is desired. <
»(b) The Patent and Trademark Of-
fice, when acting as a Designated Office
during international processing will be
identified by the full title “United States
Designated Office” or by the abbrevia-
tion “DO/US."'-

»(¢c) The major functions of the
United States Designated Office in re-
spéct to international applications in
which the United States of America has
been designated, include:

(1) Receiving wvarious notifications
throughout the International stage,

(2) Accepting for regular national pa-
tentability examination international
applications which satisfy the require-
ments of 35 U.S.C, 371, and

(3) Conducting reviews under PCT
Article 25 for those international appli-
cations declared withdrawn. <

34. By adding a new § 1415 to read as
follows:

5 1415 The International Bureau. <

»ia) The International Bureau is the
World Intellectual Property Organiza-
tion located at Geneva, Switzerland. It is
the international intergovernmental or-
ganization which acts as the coordinat-
ing body under the Treaty and the Regu-
lations, (PCT Art, 2 (xix) and 35 US.C.
351(h).) =
»(b) The major functions of the In-
ternational Bureau include:

(1) Publishing of international appli-
cations and the International Gazette:

(2) Transmitting copies of interna-
tional applications to Designated Offices;

(3) Storing and maintaining record
copies; and

(4) Transmitting information to au-
thoritles pertinent to the processing of
specific international applications. <

35. By adding & new § 1421 to read
as follows:

£ 1,421  Applicam
spplication. <

»(a) Only residents or nationals of
the United States of America may file
international applications in the United
States Receiving Office.<

»(b) Although the Unlted States Re-
ceiving Office will accept international
applications filed by any resident or na-
tional of the United States of America
for international processing, an interna-
tional application designating the United

for international

States of America will be accepted by
the Patent and Trademark Office for the
national stage only if filed by the in-
ventor or as provided in §§ 1.422, 1.423 or
1425«

(o) International applications which
do not designate the United States of
America may be filed by the assignee or
owner.<

»(d) Any indication of different ap-
plicants for the purpose of different
designated offices must be shown on the
Request portion of the international ap-
plication. <

» (e} Changes in the person, name, or
address of the applicant shall be made in
accordance with PCT Rule 18.5.«

36. By adding a new §1.422 to read
as follows:

5 1422 When the inventor is dead. <

»In case of tife death of the inventor.
the legal representative (executor, ad-
ministrator, ete.) of the deceased inven-
tor may sign the Request and other
papers in an international application
which designates the United States of
America <

37. By adding a new § 1.423 to read as
follows:

& 1,423 When the inventor is insane
or legally incapavitated. <

»In case an inventor Is insapne or
otherwise legally incapacitated, the legal
representative (guardian, conservator,
ete.) of such inventor may sign the Re-
quest and other papers in an interna-
tional application which designates the
United States of America. <

38. By adding a new § 1.424 to read as
follows:

s L.a24

»Joint Inventors must each sign the
Request in an international application
which designates the United States of
America; the signature of either of them
alone, or less than the entire number
will be insufficlent for an invention In-
vented by them jointly, except as pro-
vided in § 1.425. =«

39. By adding » new §1425 to read
as follows:

»§ 1.425
tor. <

»in) If a joint Inventor refuses to
join in an international application
which designates the United States of
America or cannot be found or reached
after diligent effort, the international
application which designates the United
States of America may be filed by the
other inventor on behalf of himself and
the omitted Inventor. Such an interna-
tional application which designates the
United States of America must be ac-
companied by proof of the pertinent facts
and must state the last known address
of the omitted inventor. The Patent and
Trademark Office shall forward notice
of the filing of the international appli-
cation to the omitted inventor at said
address. «

Joint inventors.

Filing by other than inven-
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»(b) Whenever an inventor refuses to
execute an international application
which designates the United States of
Ameriea, or cannot be found or reached
after diligent effort, a person to whom
the inventor has assigned or agreed In
writing to assign the invention or who
otherwise shows sufficient proprietary in-
terest In the matter justifying such ac-
tion may file the international applica-
tion on behalf of and as agent for the
inventor. Such an international applica-
tion which designates the United States
of America, must be accompanied by
proof of the pertinent facts and a show-
ing that such action is necessary to pre-
serve the rights of the parties or to pre-
vent irreparable damage, and must state
the last known address of the inventor.
The assignment, written agreement to
assign or other evidence of proprietary
interest, or & verified copy thereof, must
pbe filed In the Patent and Trademark
Office. The Office shall forward notice
of the filing of the application to the
inventor at the address stated In the
application.«

40. By adding a new § 1.431 to read as
follows:

S LA31  International application re-
quirements. <4

»(a) An iInternational application
shall contain, as specified in the Treaty
and the Regulations, a Request, a
description, one or more claims, one or
more drawings (where required), and an
abstract (PCT Art. 3(2) ).«

»(b) An international filing date will
be accorded by the United States Re-
celving Office, at the time of receipt of
'_het international application, provided
hag:

(1) The applicant is a United States
resident or national (35 US.C. 361(a),
PCT Art, 11(1) (1)),

(2) The international application is
In the English language (35 U.S.C. 361
(o), PCT Art. 11(1) (1)),

(3) The iInternational application con-
fains at least the following elements
PCT Art, 11(1) (i) ) :

(1) An indication that it is intended as
;'1) international application (PCT Rule
4.2) .

(ii) The designation of at least one
contracting State of the International
Patent Cooperation Union,

i) The name of the applicant, as
preseribed (note § 1.422),

(1v) A part on the face of it appears to
be a deseription, and

(v) A part which on the face of it ap-
pears to be a claim (PCT Art. 11(1) ).«
(¢} Payment of the basic portion of
the International fee (PCT Rule 15.2)
and the transmittal and search fees
‘¥ 1.441) shall be made in full at the time
the International application papers re-
Quired by paragraph (b) of this section
are deposited, Failure to make full pay-
ment on the same date as the deposit of
the International application papers-re-
Quired by paragraph (b) of this section
Will result in the international applica-
Uon being considered withdrawn (PCT
Art. 143 (a) ) <«
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41. By adding a new § 1.432 to read as
as follows:

»$§ 1.432 Designation of States
payment of designation [ees. <

»(a) The names of Designated States
shall appear In the Request upon filing
and must be indicated as set forth in sec~
tion 202 of the Administrative Instruc-
tions,. -

»(b) The designation fees may be
paid upon flling of the international ap-
plication, but must be paid at the latest
before the expiration of one year from
the priority date (PCT Rule 154(b)).
Faiflure to timely pay the designation
fee for a particular Designated State
will result in the withdrawal of that
designation (PCT Art. 14(3) (b)), Fail-
ure to timely pay at least one designation
fee will result in the withdrawal of the
international application (PCT Art 14
(3)(a)) =

42. By adding a new § 1,433 to read as
follows:

»£ 1,433 Physical requirements of in-
ternational application. <t

»{(a) The international application
and each of the documents that may be
referred to in the check list of the Re-
quest (PCT Rule 3.3(a) (i) ) shall be filed
in one copy only. -

»(b) The physical requirements for
international applications are set forth
in PCT Rule 11 and Sections 201-208 of
the Administrative Instructions. -«

43. By adding a new § 1.434 to read as
follows:

5 1434 The Request. <€

»(a) The Request shall be made on a
standardized printed form (PCT Rules
3 and 4) . Copies of such printed Request
forms are available from the Patent and
Trademark Office.« Letters requesting
such forms should be marked “Box PCT.”
»(b) The Check List portion of the re-
quest form should indicate each docu-
ment accompanying the international
application on filing. <«

»(¢) All information, for example, ad-
dresses, names of States and dates, shall
be indicated in the Request as required
by PCT Rule 4 and Administrative In-
structions 201 and 202.«

> (d) International applications which
designate the United States of America
shall Include:

(1) the name, address, and signature
of the inventor, except as provided by
§5 1422 1423 and 1.425;

(2) a reference to any copending na-
tional application or international appli-
cation designating the United Siates of
Amerlca, if the benefit of the filing date
of the prior copending application is to
be claimed. <

44 By adding a new §1.435 to read a5
follows:

5 1435 The deseription.<

> (a) Requirements as to the content
and form of the description are set forth
in PCT Rules 5, 9, 10, and 11 and Ad-
ministrative Instruction 205, and shall be
adhered to. «

and
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»(b) In international applications des-
ignating the United States of America the
description must contain upon flling an
indlcation of the best mode contemplated
by the inventor for carrying out the
claimed invention. <

45. By adding a' new § 1,436 to read as
follows:

35 1436 The claime. <

pThe requirements as to the content
and format of claims are set forth in PCT
Art. 6 and PCT Rules 6, 9, 10, and 11 and
shall be adhered to, <«

46. By adding a new £ 1.437 to read as
follows:

5 1.437 The drawings, <

b (a) Subject to paragraph (b) of this
section, when drawings are necessary for
the understanding of the invention, or
are mentioned in the description, they
must be part of an international applica-
tion as originally filed in the United
States Receiving Office in order to main-
tain the international filing date during
the national stage (PCT Art, 7).«

»(b) Drawings missing from the appli-
cation upon filing will be accepted if such
drawings are received within 30 days of
the date of first receipt of the incomplete
papers. If the missing drawings are re-
ceived within the 30 day period, the In-
ternational filing date shall be the date
on which such drawings are received, If
such drawings are not timely received
all references to drawings in the inter-
national application shall be considered
non-existent (PCT Art. 14(2), Adminis-
trative Instruction 310) .«

»(c) The physical requirements for
drawings are set forth in PCT Rule 11
und shall be adhered to. -«

47. By adding a new § 1.438 to read as
follows:

5 1,438  The abstract, <

() Requlrements as to the content
and form of the abstract are set forth in
PCT Rule 8, and shall be adhered to.«
»(b) Lack of an abstract upon filing of
an international application will not af-
fect the granting of a filing date. How-
ever, failure to furnish an abstract
within one month from the date of the
notification by the Receiving Office will
result in the international application
being declared withdrawn. <

48, By adding a new § 1.445 1o read as
follows:

5 1,5 laternational application fil-
ing and processing fees.<

»-(a) The followlng fees and charges are
established by the Patent and Trade-
mark ce under the authority of 35
U.8.C. 876.

(1) A transmittal fee (see 35 U.S.C.
361(d) and PCT Rule 14)
$35.00.

(2) A search fee (see 35 U.S.C. 361(d)
and PCT Rule 16) - _____ $300.00

(3) A supplemental search fee when
required (see PCT Art. 17(3) (a) and PCT
Rule 402) ... $200.00 per addl-
tonal invention.
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(4) The national fee, that is, the
amount set forth as the filing fee under
35 US.C. 41(a) 1.

(5) A special fee when required, see

35 US.C. 372(¢) $10.00 per
claim. -

> (b)) The basic fee and designation fee
portions of the international fee shall be
as prescribed in PCT Rule 15,4

49. By adding & new § 1.446 to read as
follows:

»5 1.416 Refund of international ap-
plication filing and processing
fecs <4

»(a) Money paid for international ap-
plication fees, where pald by actual mis-
take or in excess, such as & payment not
required by law or Treaty and its Regu-
lations, will be refunded. <
» (b) Refunds of a portion of the search
fee may be made if the international
search report is wholly or partly based
on an earlier international or interna-
tional-type search. (PCT Rules 16 and
41.) The amount of the refund will be
as determined by the examiner accord-
ing to the value of the prior interna-
tional-type search or international
search as 90 percent, 70 percent, 40 per-
cent, 25 percent, or 0 percent of the in-
ternational search fee, See § 1.26 for re-
fund of a portion of the international
search fee during subsequent national
examination of the application. <
»(c) Refund of the supplemental
search fees will be made if such refund is
determined to be warranted by the Com-
missioner or his designee acting under
PCT Rule 40.2(¢c) .«
»(d) The international and search
fees will be refunded if no international
filing date is granted (PCT Rules 15.6
and 16.2) .«

50. By adding a new § 1.451 to read as
follows:

»5 1.451  The priority claim and prior-
ity document in an international
application. <

»(a) The claim for priority must be
made on the Request (PCT Raule £,10) in
a manner complying with sectlons 201
and 202 of the Administrative Instruc~
tions. <«

» (h) Whenever the priority of an ear-
lier United States national application is
claimed in an international application,
the applicant may request in a letter of
transmittal accompanying the interna-
tional application upon filing with the
United States Receiving Office, that the
Patent and Trademark Office prepare a
certified copy of the national application
for transmittal with the record cbpy to
the International Bureau (PCT Art. 8
and PCT Rule 17). The fee for preparing
a certified copy is stated in § 1.21 (b) and
(d) -

» (¢ If a certified copy of the priority
document is not submitted together with
the international application on filing or
a request and appropriate payment as in
paragraph (b) of this section do not ac-
company the International application
on filing, the certified copy of the pri-
ority document must be transmitted di-
rectly by the applicant to the Interna-
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tional Bureau within the time Jimit specl-
fled in PCT Rule 17.1(a) .«

51. By adding a new § 1.455 to read as
follows:

»& 1.455 Representation  in
tionul applications. <

»(a) Applicants of international ap-
plications may be represented by attor-
neys or agents licensed to practice before
the Patent and Trademark Office or by a
common representative (PCT Art. 49,
Rules 4.8 and 90 and § 1.341) .«

»(b) Appointment of an agent, attor-
ney or common representative must be
effected either In the Request form,
slgned by all applicants, or in & separate
power of attorney submitted either to the
United States Receiving Office or to the
International Bureau. <

»(¢) Powers of attorney and revoca-
tions thereof should be submitted to the
United States Receiving Office until the
issuance of the international search re-
port in order to facilitate communica-
tions. -«

»(d) The addressee for correspond-
ence will be as indicated in Section 108 of
the Administrative Instruotions. <

52. By adding a new § 1.461 to read as
follows:

»£ 1,461  Procedure for transmittal of
Record Copy to the International
Burcau. <

»(a) Transmittal of the record copy
of the international application to the
International Bureau shall be made, at
the option of the applicant, either by
the United States Receiving Office or by
the applicant. Subject to paragraph (b)
of this section, any applicant who
chooses to make such transmittal him-
self shall notify the United States Re-
ceiving Office to that effect in writing, by
way of a notice filed together with the
internatinal application. Such notice
shall also state whether the applicant
wishes to collect the record copy at the
United States Recelving Office or to have
the record copy mailed directly to him.
The record copy of an international ap-
plication which was filed without being
accompanied by such notice will be
transmitted to the International Bureau
by the United States Recelving Office.
(PCT Rule 22) .«

»(b) An applicant may transmit the
record copy to the International Bureau
as provided in PCT Rule 22.2 only if the
international application is filed with the
United States Receiving Office before the
gxplmuon of 11 months from the priority

ate.«

53. By adding a new § 1.465 to read as
follows:

»& 1.465 Timing of application proc-
essing based on the priority date. <

»(a) For the purpose of computing
time limits under the Tréltty, the priority
dalt.e shall be defined as in PCT Art, 2
(xi) .-

»(b) When & claimed priority daté is
cancelled under PCT Rule 4.10(d) or
considered not to have been made under
PCT Rule 4.10¢a), the priority date for

interna-
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the purposes of computing time limits
will be the date of the earliest valld re-
maining priority claim of the Interna-
tional application, or if none, the inter-
national fillng date.

»(c) When corrections under PCT
Art, 11(2), Art. 14(2) or Rule 20.2¢(a) (i)
or (iii) are timely submitted, and the
date of recelpt of such corrections falls
later than one year from the claimed
priority date or dates, the Receiving Of-
fice shall proceed under Rule 4.10(d) .«

54, By adding a new § 1.468 to read as
follows:

»§ 1468 Delays in mecting time lin.
its. -

»(a) Delays in meeting time limits
during international processing of inter-
national applications may only be ex-
cused as provided in PCT Rule 82. For
delays in meeting time limits in a na-
tional application see § 1.137.«

»(b) In cases of unavoidable delay or
loss in the mail during international
processing of international applications
evidence may be offered only if the mail
that was delayed or lost was registered
by the postal authorities. <

55, By adding a new § 1,471 to read as
follows:

»§ 1,471 Corrections and amendmenis
during international processing. <

» (a) All corrections submitted to the
United States Receiving Office must be in
the form of replacement sheets and be
accompanied by a letter that draws at-
tention to the differences between the
replaced sheets and the replacement
sheets, except that the delegation of lines
of text, the correction of simple typo-
graphical errors, and one addition or
change of not more than five words per
sheet may be stated in a letter and the
United States Receiving Office will make
the deletion or transfer the correction
to the international application, provided
that such corrections do not adversely
affect the clarity and direct reproduci-

bility of the application (PCT Rule
264) .=
»(b) Amendments of claims sub-

mitted to the International Bureau shall
be as prescribed by PCT Rule 46.«

56. By adding a new § 1.475 to read as
follows:

»§ 1,475 Changes in person, name, or
address of applicants and  inven-
tors. <

»All requests for a change in person,
name or address of applicants and in-
ventors should be sent to the United
States Receiving Office until the time of
issuance of the international search re-
port. Thereafter requests for such
changes should be submitted to the In-
ternational Bureau. <

57. By adding § 1481 to read as fol-
lows:

»& 1.481 Determination of Unity of In-
vention fore the Internationa
Searching Authority. <

»(a) Before establishing the interna-
tional search report, the International




Searching Authority shall determine
whether the international application
complies with the requirement of unity
of invention as set forth in PCT Rule
13. If the International Searching Au-.
thority considers that the international
application does not so comply, it shall
inform the applicant accordingly and re-
quest the payment of additional fees,
(Note § 1.441 and PCT Art, 17(3) (a) and
PCT Rule 40.) -«
»(b) The applicant” will be given &
time perlod in accordance with ' PCT Rule
40.3 to pay the additional fees duec. <«
() If the applicant disagrees with
the holding of lack of unity of invention
by the International Searching Author-
ity, he may pay the additional fee under
protest, that is accompanied by a request
for refund and a statement selting forth
his reasons for disagreement or why he
considers the required additional fees
excessive, or both (PCT Rule 40.2(¢c)).=-
»(d) Protests under paragraph (¢) of
this section will be examined by the Com-
missioner or his designee. In the event
that the applicant’s protest is determined
to be justified, the additional fees or &
portion thereof will be refunded. -«
»ie) An applicant who desires that a
copy of the protest and the decision
thereon accompany the international
search report when forwarded to the
designated offices, may notify the Inter-
national Searching Authority to that
effect any time prior to the Issuance of
the international search report, There-
after, such notifications should be di-
rected to the International Bureau. (PCT
Rule 40.2¢c) )=
»(f) The international search report
will be established only-on those parts
of the international application which
relate to the invention first mentioned in
the claims (“main invention") and those
other parts-of the international applica-
tions which relate to inventions for
which additional fees have been timely
:)éigd (PCT Art. 17(3) (2) and PCT Rule
3).-

58, By adding § 1.482 to read as fol-
lows:

§ 1,182 Holding of luck of unity of
invention.<

»{a) The International Search Au-
thority may not raise the objection of
lack of unity of invention merely because
an application contains several claims of
the same category or several claims of
different categories related as under PCT
Rulez13.2and 13.3.«

»(b) Lack of unity of invention may
exist In a single ¢laim where the claim
contains alternatives which are not
linked by o single general inventive con-
ceptl (PCT Rule 13.1) -«

»(c) Lack of unity of invention may
be directly evident before considering the
claims in relation to any prior art, or
after taking the prior art into considera-
tion, as where a document discovered
during the search shows the invention
claimed in a generic or linking claims
lacks novelty or is clearly obvious, leav-
Ing two or more claims joined thereby
without & common inventive concept. In
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such a case the International Searching
Authority may raise the objection of lack
of unity of invention (and limit the
search to the invention firsf mentioned
if no additional fees are paid) .«

»(d) Ocecasionally in cases which lack
unity of invention, the examiner will be
abje to make a complete search for all
inventions with negligible, additional
work, In particular when the inyentions
are conceptually very close and none of
them requires a search in separate class-
ification units. In those cases, the search
for the additiopal inventions should be
completed together with that for the
invention first mentioned. All results
should then be included in a single search
report, and no obfection of lack of unity
should ordinarily be raised. -

> e} For unity of Invention practice
at the national stage see §§ 1.141-1.146. =«

PART 3—FORMS FOR PATENT CASES

59. By adding a new § 3.56 to read as
follows:

#5356 Oath 1o be filed with United
States Designated Office under 35
USC3T1(e) (1). =

»As o below named Inventor, being auly
sworn (or aMirmed), I dopoae and say that:
my resldence, post office address and citizen-
ship are as stated below next to my name;

1 verily belleve I am the original, first and
sole inventor (If only one name is listed bhe-
low) or a joint inventor (if plural inventors
ore named below) of the invention entitled:
............ described and clalmed in in-
ternational application number
fAled oo eao, and a8 nmended on ...
........ (if any) for wiich Isolicit i patent;

1 do not know and do not belleye the same
Wan ever known or used in the United States
of America before my or our  inventlon
thereof, or patented or described In any
printed publication in any country before my
or our Invention thereof or more than one
year prior Lo my International application,
that the same was not in public use or on
sale In the United States of America more
than one year prior to my international ap-
plication, that the invention has not been
patented or made the subject of an inyen-
tor's certificate issued before the date of
my international application in any country
foreign to the United States of America on
an appiication filed by me or my legal rep-
resentatives or assigns mors than twelve
months prior to my international application,
and that no spplication for patent or inven-
tor's certificate on this lovention has been
filed In any country foreign to the Unlted
States of Amorica prior to this application
by me or my legal representatives or asslgns
exccpt R T ORI Y 2 e wars e e S et

Full nnme of sole or nm dnventor. . ... .. .o

DAt s s S
e R S S S |

Im’entor's signature

Resldence oo omonee- My
(a3 2T R et G L OIS S 3 SO
PostOfMice Address . ..o e eeee e
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" (Supply similar information and signature
for third and zmbnquent jolnc Inventors)
SIgNAtUres: oo.eeeoa.l.
né;c;ﬁ;';;-;;m' -a.\;t;;c-x:lbod belore me mw
s R O e ey A B

|Slgmnure of nolur}' or o'ncoro

[Sxarn)

(OMicinl chinrncter) =

60. By adding a new ¥ 3.57 to read as
follows:

8§ 3.57 Declaration 1o be filed with
United States Designated Office un-
der 35 US.(C 371 () (4).=

»As o below numed Inventor, I heredby de-
clare that: my residence, post office nddress
and citizenship are as stated below next
1O my name;

1 verily beliove I am the original, first
and sole inventor (if only one name is Hated
below) or a jolnt Inventor (If plural In-
yventors are uamed below) of the Invention
entitled: . .. . 2 desoribed and ciaimed
in International application number
filed and &8 amended on . ... ...
(if any), for which I solicit a patent;

I do not know and do not belleve the
same was ever known or used In the United
States of America before my or our inven-
tion thereof, or patented or deseribed In
any printed publication in any country be-
fore my or our invention thereof or more
than one year prior to my International
applioation, that the same was not in public
use or on sale in the United States of Amar-
lca more than one year prior to my Inter-
uational application, that the invention has
not been patented or made the subject of
an inventor's certificate issued before the
date of my International application in any
country foreign to the United States of
America on an application filed by me or
my legal represontatives or assigns more than
twelve months prior to my international ap-
plication, and that no application for patent
or Inventor's certificute on this invention
has been filed in any country forelgn to the
United States of America prior to this appli-
cation by me or my legal representatives or
asslgny, except as follows:

I herebv declare that all statements mlde
herein of my own knowledge are true and
that all statements made on Information
and belief are belleved to be true: and fur-
ther that these statements were mide with
the knowledge that willful false statements
and the Hke so made are punishuble by fine
or imprisonment, or both, under Section 1001
of Title 18 of the United States Code and
that such wiliful false statemoents may jeop-
ardize the validity of the application or any
patent lssued thereon,

Full name of sole or Arst Inventor ... ..
Inyentor's -lgna!urt.._.....--.--.‘.... =
DAt o e

Rasidonce .. ..ccuee..
(et g R s i A o T
Post Office Address. . . oo
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PART 5—SECRECY OF CERTAIN INVEN-
TIONS AND LICENSES TO FILE APPLI-
CATIONS IN FOREIGN COUNTRIES
61. By revising § 5.1 to read as follows:

§ 5.1 Defense inspection of cortain ap-

plications.

p(a) The provisions of this part shall
apply to both national and international
applications filed in the Patent and
Trademark Office except as otherwise
specifically indicated, The filing of an in-
ternational application designating a
foreign country is considered to be a fil-
ing in a foreign country within the mean-
ing of Chapter 17 of Title 35, United
States Code.«

»(b)= In accordance with the provi-
sions of 35 U.S.C. 181, patent applica-
tions containing subject matter the dis-
closure of which might be detrimental
to the national security are made avail-
able for inspection by defense agencies
as specified in said section, Only applica-
tions obviously relating to national se-
curity, and applications within fields in-
dicated to the Patent and Trademark
Office by the defense agencies as 50 re-
lated, are made available. The inspection
will be made only by responsible repre-
sentatives authorized by the agency to
review applications. Such representatives
are required to sign a dated acknowl-
edgement of access acceplting the condi-
tion that information obtained from the
inspection will be used for no purpose
other than the administration of 35
U.S.C. 181-188. Copies of applications
may be made available to such repre-
sentatives for inspection outside the Pa-
tent and Trademark Office under condi-
tions assuring that the confidentiality
of the applications will be maintained,
including the conditions that: (1) Al
copies will be returned to the Patent and
Trademark Office promptly if no secrecy
order is imposed, or upon rescission of
such order if one is imposed, and (2) no
additional copies will be made by the de-
fense agencies. A record of the removal
and return of copies made available for
defense inspection will be maintained by
the Patent and Trademark Office. Ap-
plications relating to atomic energy are
made available to the [Atomic Energy
Commission] »Energy Research and De-
velopment Administration< as specified
in § 1.14 of this chapter,

62. By revising § 5.3 to read as follows:

§5.3 Prosecution of application under
secrveey order; withholding patent.

Unless specifically ordered otherwise,
action on the application by the Office
and prosecution by the applicant will
proceed during the time an application
is under secrecy order to the point indi-
cated in this section:

(a) »National« applications under
secrecy order which come to a final rejec-
tion must be appealed or otherwise
prosecuted to avoid abandonment. Ap-
peals {n such cases must be completed
by the applicant but unless otherwise
specifically ordered by the Commissioner
will not be set for hearing until the
secrecy order is removed.

(b) An interference will not be de-
clared involving »national« applica-
tions under secrecy order. However, if
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an application Under secrecy order cop-
ies claims from an issued patent, a notice
of that fact will be placed in the file
wrapper of the patent.

(c) When the »national<t application
is found to be in condition for allowance
except for the secrecy ovder the applicant
and the agency which caused the secrecy
order to be issued will be notified. This
notice (which is not a notice of allow-
ance under § 1.311 of this chapter) does
not require response by the applicant and
places the »natlonal« application In
a condition of suspension until the Se-
crecy order is removed. When the
secrecy order is removed the Patent and
Trademark Office will issue n notice of
allowance under §1.311 of this chapter,
or take such other action as may then
be warranted,

»(d) International applications under
secrecy order will be processed up to the
point where the record and search coples
are ready to be forwarded. However, the
copies will not be forwarded to the Au-
thorities or delivered to the applicant.«

63. Section 5.11 is revised to read as
follows:

§£5.11 License for filing application in
foreign country Por for filing inter-
national application <.

(@) When no secrecy order has been
{ssued under §5.2, a license from the
Commissioner of Patents and Trade-
marks under 35 U.S.C, 184 is required
before filing any application for patent
or for the registration of a utility model,
industrial design, or model, in & foreign
country, »or filing an international ap-
plication, < or causing or authorizing
such filing, with respect to an invention
made in the United States, if:

(1) The foreign application »-or inter-
national application< is to be filed », <
or its filing caused or authorizer », <
before [an] »a national« application
for patent is filed in the United States, or

(2) The foreign application »-or inter-
national application<t is to be filed, or
its filing caused or authorized, prior to
the expiration of six months from the
filing of the »national< application in
the United States. .

(b) When there is no secrecy order
in effect, a license under 35 US.C, 184 is
not required if:

(1) The invention was not made in
the United States, or

(2) The foreign application »or inter-
national application< is to be filed, or its
filing caused or authorized, after the ex-
piration of of six months from the filing
of the »national« application in the
United States. /

(¢) When a secrecy order has been Is-
sued under § 5.2, an application cannot
be filed In a foreign country &, nor can
an international application be filed, <
in any case except in sccordance with
§55.

64. By revising paragraphs (b) and
(¢} of §5.14 to read as follows:

§ 5.14  Petition for license: correspond-
ing U.S. application.

(b) Two or more United States appli-
cations should not be referred to in the

same petition for license uniess they are
to be combined in the foreign »or in-
ternational< application, In which event
the petition should so state and the iden-
tification of each United States applica-
tion should be in separate paragraphs,

(¢) Where the application to be filed
abroad »or the international applica-
tion« containg matter not disclosed in
the United States application or appli-
cations, Including the case where the
combining of two or more United States
applications introduces subject matter
not disclosed in any of them, a copy of
the application as it is'to be filed in the
foreign country »or international ap-
plication as it is to be filed in the Re-
ceiving Office must be furnished with
the petition. If, however, all new matter
in the »foreign or international« ap-
plication to be filed is readily identifia-
ble, the new matter may be submitted in
detall and the remainder by reference to
the pertinent United States application
or applications,

65. By revising §5.15 to read as fol-
lows:

§ 5.15 Scope of license.

(a) A license to file an application in
a foreign country »or to file an inter-
nationsl application<, when granted.
includes authority to forward all dupli-
cate and formal papers to the foreign
country »or international authorities-
and to make amendments and take any
action in the prosecution of the »for-
elgn or international« application, pro-
vided subject matter additional to that
covered by the license is not involved. In
those cases in which no license is re-
quired to file the foreign »or interna-
tional« application, no license is re-
quired to file papers in connection with
the prosecution of the foreign »or in-
ternationnl< application not involving
disclosure of additional subject matter
Any paper filed abroad »or before an in-
ternational authority < following the fil-
ing of a foreign »or international« ap-
plication which involves the disclosure of
additional subject matter must be sep-
arately licensed in the same manner us
»a foreign or international« [an] ep-
plication.

. - . . -

66. By revising $5.17 to read as fol-

~lows:

§5.17 Who may use license.

Licenses may be used by anyone in-
terested in the foreign por interma-
tional« filing for or on behalf of the in-
ventor or his assigns,

Dated: December 23, 1976,

C. MARSHALL DANN,
Commissioner of Patenty
and Trademarks.

Approved:

BETsY ANCKER-JOHNSON,
Assistant Secretary for Seience
and Technology.

Datep: January 6, 1977,
[FR Doc.77-1024 Filed 1-11-77;8:46 am|

12, 1977
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FEDERAL ENERGY
ADMINISTRATION

[10CFRPart 212 ]

ADDITIONAL PRICE INCENTIVES FOR
TERTIARY ENHANCED RECOVERY
TECHNIQUES; FINDINGS CONCERNING
ADJUSTMENTS TO THE COMPOSITE
PRICE FOR DOMESTIC CRUDE OIL AS
A PRODUCTION INCENTIVE

Proposed Rulemaking and Public Hearing
. TAnLE OF CONTENTS
L INTRODUTTION
1. BACKGROUND OF THE INCENTIVE

I, VINDINGS CONCERNING COMPOSITE PRICT
ADJUSTMENTS TO PROVIDE PRODUCTION INCEN -
TIVES AND INCREASES (N THE PRICE OF “Otn™
CRUDE OIL

A. Composite Price Adjustment

B. Incentive for the Application of Tertiary
Enhanced Recovery Techniques

IV, THE NEED FOR TERTIARY ENHANCED RECOVERY
INCENTIVES

V. PROPOSED AMENDMENTS AND ALTERATIVES

A. Dotermination of What Consifffutes
“Tertiary Enhanced Recovery Project™

1. Substantive Issues
a. Oategories of Technigues Entitied 1o
Incentive Price Treatment,
b. Additional Production Requirement for
*“Second Category” Technlgues.
¢. Alternative: Automatic Qualification of
"Seoond Category” Technigues for

Modified (Upper Tier) Incentive
Prices.

d. Description of Qualifylng Technigues
(Generally),

2. Administrative Issues

B. Determination of Quantitiex of Crude Ol
Which Would Qualify as Tertiary Crude
Ofll—Incremental vs, “Current™ or “Total”
Production

1. S8ubstantive Tsanes
2. Administrative Issues

Q. Price to Whioh Tertiary Crude Otl In
Entitied

D. Events Ocourring Ajter Projoot Implomien-
tation—Eflect of Prior Certification o} a
Projeet

E, Applicabiiity of the Inoentive to Existing

Projeots
VI OTHER MATTERS

A. Quulitative Asscssment of the Environ-
mental Impacts of the Proposed Amend-
ments

B. Conjorming Amendments
Q. Drajting Conziderations
VIl WEITTEN COMMENT PROCEDURES
VIIL. FUNLIC JIEARINGS

Proposed Amendments (Text)
1. INTRODUCTION

The Federal Energy: Administration
(“FEA') hereby gives notice of a pro-
posed rulemaking and public hearing to
amend the Mandatory Petroleum Price
Regulations (10 CFR Part 212; to imple-
ment in part section 122 of the Energy
Conservation and Production Act
("ECPA,)” Pub. L. 94-385. August 14,
1876), by providing price incentives for
the application of certain high-cost en-
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hanced recovery techniques for domestic
crude oll, generally known as “tertiary
enhanced recovery” techniques, In addi-
tion, as of August 14, 1976, the effective
date of ECPA section 122, the statutory
composite price for domestic crude oil
may be adjusted to provide a production
incentive in an amount which is no
Jonger limited to 3 percent per year, The
FEA proposes to make the findings re-
quired to apply the full amount of the
adjustment permitted as a production in-
centive under ECPA section 122.

IT. BACKGROUND OF THE INCENTIVE

The crude oil pricing policy of the
Energy Polioy and Conservation Act
("EPCA,” Pub. L. 94-163) provided in
essence that. beginning in February 1976
and continuing through May 19079, the
weighted average or “composite" first
sale price of domestic crude oil should
not exceed $7.66 per barrel, except as
permitted to be adjusted. within the
limits specified In EPCA, to account for
inflation and to provide incentives for
the production of domestic crude oil.
Under the EPCA, FEA has authority to
make classifications of crude oil, and to
provide for the pricing thereof, so as to
assure that the actual weighted average
first sale price of all domestic crude oil
does not exceed the statutory composite
price as it may be adjusted, Pursuant to
these authorities and requirements, set
forth in section 401 of EPCA (which
added section 8 to the Emergency Petro-
leum Allocation Act of 1973 (“EPAA"
Pub. L, 93-159)), the FEA proceeded
with a threé-stage plan of implemen-
tation,

In the first stage (41 FR 4931, Febru-
ary 3, 19762, the FEA established & gen-
eral two-tier ceiling price scheme, con-
sisting of “old,” or “lower tier,” and
“new” and “stripper well” or "“upper
tier,” crude oll classifications, intended
to result in attaining the prescribed
composite price of $7.66 per barrel in
February.

In the second stage (14 FR 15566,
April 13, 1978, the FEA addnted reguln-
tions which provided for gradual month-
ly increases in the celling prices of the
two tiers of crude oil. These gradual in-
creases were intended to accomplish an
adjustment to the composite price, with-
in the limits set by EPCA for adjust-
ments not requiring Congressional re-
view, to account for the effects of infla-
tion and as an incentive for maintaining
and increasing domestic production.

The limitations upon adjustments to
the composite price which the FEA could
implement without Congressional re-
view, as set forth in EPAA section 8(d),
were that: (1) The Increase as a produc-
tion incentive could not exceed 3 percent
per year; (2) the Increase to take into
account the effects of inflation could not
exceed the rate of inflation as measured
by the most recent first revision of the
GNP deflator; and (3) the combined
inorease as a production incentive and
to take Inflation Into sccount could not
exceed 109 per year,

In its second stage proceeding, the
FEA recognized that the full 39 pro-

duction incentive adjustment to the
composite price was requirved, largely in
order to prevent erosion In the real dol-
lar prices for upper tier crude oil as a
result of a declining percentage of low-
er tier crude oil in the “mix" of lower
tier and upper tier crude oll first sale
prices from whiech the composite price
is derived.

In the notice commencing the third
stage proceeding (41 FR 18873, May 7.
19763, the FEA proposed amendments
to the crude oil price regulations to pro-
vide additional production Incentives
that would have required adjustments
to the pomposite price In excess of the
limitations referred to above, to be sub-
mitted to Congress for review In accord-
ance with (then) section 8(e) of EPAA
The categories of incentives which were
proposed were those specified in EPAA
section 8(d) (3), viz,: (1) Discovery and
development of high cost and high risk
properties; (2) application of enhanced
recovery technigues; and (3) sustaining
production from marginal wells. With
respect to enhanced recovery, FEA pro-
posed to allow upper tier prices for
amounts of crude oil produced by ap-
plication of certain high cost enhanced
recovery techniques (“tertiary” recovery,
as distinguished from ‘“secondary” re-
covery) which were in excess of the
amounts that would have been produced
by conventional primary and secondary
recovery methods. Comments were re-
quested on this proposal, and upon other
alternatives for providing an enhanced
recovery incentive, as well as upon the
other production incentives proposed.

Comments were réceived from over 50
interestad parties, substantially confirm-
ing the need for additional production
incentives, (The substance of such
comments, as they relate to the instant
proposals, will be discussed where ap-
propriate.) However, prior to the com-
pietion of action on the third stage pro-
ceedings, Congress enacted the ECPA, on
August 14, 1976, Section 122 of the ECPA
amended EPAA section 8 with respect to
adjustments to the composite price as o
production incentive and concerning
price incentives for the application of
tertiary enhanced recovery technigues

First, section 8(d) (1) of EPAA, as
amended by ECPA, now containg only
an overall 10 percent limitation upon the
adjustment to the composite price, which
may be made both to take into account
the effects of infiation and as & produc-
tion incentive. The former 3 percent lim-
itation upon the production incentive
adjustment, within the 10 percent overall
limitation, has been removed.

Second, In connection with the added
pricing flexibility afforded by removal of
the 3 percent production incentive Jimi-
tation, the Congress cstablished as a8
matter of high priority the implementa-
tion of Incentives for the application of
“tertiary enhanced recovery techniques.”
Specifically, subsection () was ndded to
FPAA section 8, which provides as fol-
OWs®

(1) (1) As s00n as practicable aftar the date
of ennctment of this subsection, taking 1uto
condideration the greater flexibility provided
by the amendments relating to the producs

1977




tion incentive adjustment under section 123
of the Energy Conservation and Produotion
Act, the President shall promulgate such
amoendments to the regulation under sec-
tion 4(a) (relating to price) as shall (A)
provide additional price incentive for bona
fide tertiary enhanced recovery techinigues
and (B) provide for the adjustment of dif-
ferentinln in celling prices for crude oll that
are the result of gravity differentials which
are arbitrary, discriminatory, applied on o
regional or local basis without reasonably
Justification, or fall substantinlly to roflect
ourrent relative market valuations of such
differentials,

(2} A used In tho wubsection, the term
“tertiary enhanced recovery techniques”
means extraordinary and high cost enhance-
mont technologies of o type assoclated with
tertinry spplications including, to the extent
that such techniques would be uneconomieal
without additional price incentives, miscible
duld or gas injection, chemical fooding,
steam flooding, microemulsion fooding, In
ritu combustion, cyclie steiun Injection, poly-
mer flooding, and caustic flooding and varia-
tions of tho same. The Preaident shall have
authority to further define the term by
rule,

Congress directed that additional in-
centives for the application of tertiary
recovery techniques be provided in rec-
ognition of the potential for increasing
domestic production offered by such
techniques. In the “Conference Report”
on ECPA, the conferees stated as follows:

The gsecond form of production which the
conferees belleve deserve special treatment,
s & result of removal of the 8 percent limita~
tion on the production incentive factor, Is
production resulting from spplication of cer-
tain enhanced recovery techniques. A special
need to encourage expanded use of high cont,
enbanced recovery techniques hoas led the
conferees to provide that this category of
production be given high priority consldera-
tion In distribution of any price Increases
which may be permitted by reason of the re-
moval of the 3 percent limitation on the pro-
duction Incentive fuctor. (Sen, Ren, No, 04
1110, g4th Cong., 2nd Sess, 68 (1978),) * * *

The conferces aro agreod that there exists
great potential for augmenting domestic
orude ofl production through the application
of enhanced recovery ues, There 1s nlso
general agreement that current economio eir-
cumstances would permit adlustments to the
priciog mechaniam contained in the Energy
Policy and Conservetion Act to give needed
additional mncentives for the application of
bigh-cost enhancement techniques which
loday are not economical * * *,

* * * the confercnce substitute secks (o
obtain the objective of providing additional
price incentives for high-cost enbancement
techniques by equipping the Administrator
with gresater fexibility to provide for such in-
ventives within the framework of the existing
price regulatory structure. In so doing, the
conferees mock to maintaln the integrity of
the pricing policies contained in the Energy
Policy and Comnservation Act while at the
same time providing the President with the
means of targeting additionnl price Incen-
Hves to those extraordinary and high-cost
enhancement technigques commaonly  assoc)-
nted with tertinry applications which are un-
fconomical under today's pricing regimen.
Accordingly, the conference substituto re-
moves the 3 percent mitation on production
Incentive adjustments to afford the President
i greater flexibility to respond to an Improv-
Ing economy by giving greater price incen-
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Hives to optimize domestic production. The
conferees have identified, as matter of high
priority, correction of gravity differential
problems in the current price regulatory
mechanizm and the creation of additional
price Incentives for the application of bona
fide enhancement techiniques.” Thus,
tho President is directed, taking into consid-
eration the greater flexibility as attends the
removal of the 3 percent lmitation, to
amend the regulation which pertaing to the
price of domestic crude ofi at the earllest
practicable time to provide for these Congres~
slonally ldentified priorities. (Sen. Rep, No,
04-1119, 94th Cong., 2nd Sess, 71 (1970).)

It was also understood that, in view of
the increased authority for adjustments
in the composite price conferred by
ECPA, the FEA would not, prior to
March 15, 1977, submit for Con-
gressionnl review any action propos-
ing an Increase in the composite
price in excess of 10 percent. (See
Sen, Rep. No. 94-1119, supra, at 72.) Ac-
cordingly, the proposed Incentives are
intended to be accomplished within the
10 percent limitation,

In the meantime, collection of actual
first sale price data indicates that the
actual weighted average first sale price
of domestic crude ofl has exceeded the
ECPA limitations on that price, Accord-
ingly, FEA on July 6, 1976, discontinued
the gradual monthly increases in lower
tier and upper tier crude ojl ceiling prices.
See 41 FR 27730, July 6, 1976.

The suspension on increases was con-
tinued on September 3, 1976 (41 FR
37311), and again on November 30, 1976
(41 FR 53333, December 6, 1976), pend-
ing further corrective action to bring
actual weighted average prices of do-
mestic crude oil in line with the statu-
tory composite price requirements. In
addition, in view of the current situation
in which it appears that actual welghted
average prices continue to be in excess of
the statutory composite price (as ad-
justed), the FEA on December 31, 1976
further continued the suspension on in-
creases for lower tier erude oil and re-
duced ceiling prices for upper tier crude
oil by 20 cents per barrel, both actions to
continue through March 1977 pending
the outcome of & full review by Congress
of the operation of the crude oil pricing
limitations of the EPAA. As stated In the
Notice announcing such actions (42 FR
1456, January 7, 1977), if no changes in
current limitations on crude ofl prices
were to result from such Congressional
review, a further extension of the price
levels established In the ber 31
Notice through July 1977 would result,
based on current projections, in the elim-
ination of overages of actual welghted
average prices above the statutory com-
posite price level,

' The conferees wish 10 emphasize that the
use of the term tertiary Ia inteénded to refer
to techniques of & geperic ciass, It is not In-
tended, In A chronological semse, to imply
that traditional secondary applications must
first be exhausted before use of these high
cost and extmordinary enhancement teche-
nigues could qualify for sdditfonal price
incentives.
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III, Finpincs CONCEANING CoOMPOSITE
Price AvJustments To ProviDE Pro-
DUCTION INCENTIVES AND INCHEASES IN
THE Price oy "OLd"” CruUpk OI1L

A. COMTPOSITE PRICE ADJUSTMENT

Section 8(d) of the EPAA provides that
an adjustment to the composite price as
A production Incentive may be made only
upon a finding that the adjustment

* * % islkely to provide positive Incentive
for—

{A) The discovery or development of high
coit and high risk properties (including new
wildcas properties, and proportica located on
the Outer Continental Shelf, properties lo-
cated north of the Arctie Cirole, deep wells
and deep horizons in onshore or offahoro
properties, and properties operated by inde-
pendent producers) ;

{B) The application of enhanced recovery
techniques to, producing propertios to obtatn
o Javel of production higher than would
otherwise occur from those proporties but for
such adjustment: or

(C) Sustalning production from marginal
wells, Including production from stripper
wells

In the Notice adopting the second
stage amendments to provide for gradual
increases in the composite price, the FEA
found that use of the full price adjust-
ment as & production Incentive (then
limited to 3 percent) was likely to pro-
vide positive fncentive for (1) the devel-
opment of high cost/high risk properties,
(2) the application of enhanced recovery
techniques to producing properties to ob-
tain a level of production higher than
would occur from such properties in the

-absence of that price adjustment, and

(3) sustaining production from marginal
wells, including stripper wells,

FEA made the following findings con-
cerning crude oil prices: (1) the upper
tier price level provides an important
incentive for producers operating prop-
erties producing crude ofl below the base
production control level (*BPCL") to
undertake enhanced recovery programs
and for the development of new oil-
producing properties; (2) there would be
an inevitable decline in the relative pro-
portion of lower tier or “old” crude oil
to total production; (3) because the ad-
Justed statutory composite price limita-
tion applies to the weighted average of
the two tier levels, the decline in the
proportion of lower tier crude ofl would
exert a siguificant downward pull on
upper tier prices; (4) use of the maxi-
mum 3 percent production Incentive was
necessary to counteract this downward
pull so that the upper tier price incen-
tive would continue to be as effective an
inducement to enhanced recovery from
existing propertles and as effective a
stimulant to development of new oil-
producing properties,

The FEA’s analysis indicated that the
full 3 percent adjustment to the compos-
ite price then available to provide a pro-
duction Incentive would be required to be
used over the course of the 39-month
program almost entirely to take account
of the impact on the composite price of
changes In the relative proportions of
upper and lower tler crude ofl.
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Subsequent expericnce with the actual
welghted average price of domestic orude
oil, which has led to the requirement
that the PEA suspend scheduled adjust-
ments in the ceiling prices of such crude
oil since July 19768 at least through
March 1977 and has further required a
20 cent-per-barrel reduction in the prices
of upper tier crude oil for the months of
January through March of 1977, confirms
the FEA's findings regarding the need
to use the full production incentive ad-
justment. It also demonstrates that,
without further adjustment to the com-
posite price, {t will be difficult to main-
tain existing incentives for present do-
mestic production of crude oil and im-
possible to provide further price incen-
tives for adfitional domestic production
of crude oil, S8ince inflation continues to
erode the current real prices of both
upper and lower tier crude oil, and in
view of the recent 20 cent per barrel
recduction in ceiling prices for upper tier
crude ofl, the tncentives even for main-
taining current production are diminish-
ing.

Since August 14, 1978, the effective
date of section 122 of ECPA, the FEA has
taken action to redefine and clarify the
concept of “property,” upon which BPCL
determinations are based (41 FR 36172,
August 26, 1976), to adjust gravity price
differentinls with respect to heavy Cali-
fornia and Alaska crude ofl (41 FR 48324,
November 3, 1976), and to implement the
exemption for stripper well crude oil
mandated by ECPA section 121, includ-
ing a redefinition of qualifying “stripper
well property” (41 FR 48319, Novem-
ber 3, 1976). While it is not yet possibie
to quantify the precise effects of these
actions upon the composite price, their
combined effect is to increase the actual
weighted average price of domestic
ecrude oil, (The above-discussed meas-
ures regarding extension of the suspen-
ston on price increases and reduction of
upper tier prices are, however, intended
to account for these effects insofar as
they are reflected in actual weighted
average prices contained in data pres-
ently available to the FEA. The scope
and duration of these corrective meas-
ures are based upon full use of the addi-
tional production incentive ndjustments
made available by ECPA.) The FEA also
cutrently estimates that the effect upon
the composite price of the incentives
proposed herein for tertiary enhanced
recovery projects will be as follows:

Yoar: Percent
I o e A . 00
10TV i cniisdie i besadan e 0.3
1978 . B P e 0.0
1]y ) NS A RS S SR 1.2

ECPA section 122 removed the specific
3 percent limitation on composite price
adjustments for production incentives,
effective August 14, 1976. In so doing, it
made available as a production incentive
an amount which varies inversely with
the rate of Inflation from quarter to
quarter. That is, the amount available
as & production incentive is the differ-
ence between the 10 percent overall lim-
{tation and the rate of inflation as meas-
ured by the “adjusted GNP deflator™
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provided for in EPAA section 8(d)(2).
Applying the rate of inflation as meas-
ured by the adjusted GNP defistor for
the second quarter of calendar year 1976
(5.1 percent), the amount of the produc-
tion incentive permitted under the
amended section 8 of the EPAA since
August 14, 1876, has been 4.9 percent, or
1.9 percentage points greater than the 3
percent limitation on adjustments as a
production incentive which applied when
the second stage EPCA amendments were
adopted.

Section 122 of the ECPA directs that,
in view of the increased flexibility to pro-
vide production incentives, the FEA
should proceed to Implement adjust-
ments to gravity price differentials and
establish incentives for application of
tertiary enhanced recovery techniques.
As discussed above, appropriate gravity
differentinl action has been taken, and
by this Notice the FEA is proposing lo
implement the tertiary recovery incen-
tive, However, the FEA's authority to ad-
just the composite price is not limited
exclusively to providing for these parti-
cular incentives, but may be spplied to
provide production incentives generslly,
The FEA accordingly proposes to find
that the above considerations, and the
same factors which led it in the second
stage EPCA proceedings to conclude that
use was required of the full 3 percent
production incentive then avallable, just-
ify application of the full production in-
centive made avallable by ECPA begin-
ning as of August 14, 1976, the effective
date of section 122 of EPCA. This find-
ing would be applicable to the continued
use in the future of the full production
incentive, as it may vary from time to
time depending upon the rate of infla-
tion.

The basis for the above findings and
actions appears not only in the texi of
the EPAA, as amended by ECPA, but also
in the Jegislative history of the ECPA.
During consideration of the conference
report.-on the amended bill which sub-
sequently becamo enacted as the ECPA,
Representative Brown engaged in the
following colloquy with Representative
Dingell, Chairman of the House Inter-
state Commerce Subcommittee on Ener-
gy and Power and an ECPA conferce:

Mr. Brows of Ohlo. Mr, Spoaker, I rise to
engage the chalrman of the subcommittee in
A colloquy with reference to this legisiation.

Section 122 of this act deletes the 3 percent
lmitation of tho Energy Policy and Conser-
vation Act on crude oil price adjustments as
a production Incentive. Under this amend-
ment to EPCA, the President may specify »
fixod percentage figure as the production in-
centive—which, when added to the rate of
inflation, is of course subject to the overall
limitation of 10 percent contained in exlsting
law. In the alternative, he may specify merely
that the difference between 10 percent—or
some other peroentage less than 10 percent—
and the rate of inflation Is the production
ineentive, thus creating a flexible lnoentive
that varies inversely with the rate of infla-
ton,

Section 8(d)(3) specifies cortain findinga
which must be made before price adjust-
ments as & production incentive may be
made, The President, of course, would be re-
guired to support an alteration of the pro-
duction incentive with initial findings. The

conferees did not intend, however, that
thereafter any new or additional findings
under section 8(d) (3) be required ench time
the amount of the percentage price sdjust-
ment, which is pormitted as a production
Incentive, changes automatically becausoe of
s change In the mate of inflation. Is my un-
derstanding in this regard correct?

Mr. Dixoerr. If the gentleman will yield
yes. That Is correct,

Mr. Brown of Ohio. Section’ 122 adds »
new subsection (§) to section 8 of the Emer.
gency Péitroleum Allocation Act of 1973,
which directs the President to use the greater
flexibility with respect to crude oll prices
which is afforded by section 132 to provide
additional price Incentives for tertlary on-
hanced recovery technigues and to provide
for certain adjustmonts of differentials in
crude ol celling prices attributable to gravity
differentials. Am I correct in stating that the
two listed objectives are not the exclusive
purposes for which the added pricing fex-
thility may be used by the President, and
that the President's use of this added flox-
ibility is not limited éxcept to tho extent
that the priority objectives specified LY sec-
tion 122 must be met?

Mr. Divorwy, This Is a correct statement
of the moaning of that pravision. (122 Cong.
Reo. HB582-83 (dally ed. August 10, 1876) )

As in the case of the second stage EPCA
proceedings, the FEA proposes to imple-
ment section 122 of ECPA in a manner
intended to provide to producers the
greatest degree of timeliness and cer-
tainty with respect to future price levels
as is possible undér the constraints of the
pricing policies of the EPAA, as
amended, in order to stimulate overall
domestic crude oil production to the
maximum extent possible. The effects of
particular regulatory actions and of
variable factors which are not subject
to FEA control upon overall price levels
cannot be precisely known in advance,
s0 that it is impossible to provide abso-
lute assurance of future price levels
However, use of the full production in-
centive, effective August 14, 1976, and
continued implementation of the full
production incentive as it may change
from quarter to quarter depending upon
the rate of inflation, should help to re-
lieve the downward pressures on current
price ceilings and thus provide needed
additional incentives to mzintaining
current production. ns well as promote
efforts to increase domestic crude oil
production through tertiary enhanced
recovery techniques and other activities
identified in EPCA and the FEA's second
stage EPCA rulemaking.

B. INCENTIVE FOR THE APPLICATION OF TER-
TIARY ENHANCED RECOVERY TECHNIQUES

Based upon the foregoing considera-
tions, the FEA believes that use of the
increased pricing flexibility afforded by
the removal of the 3 percent limitation
on adjustments to the composite price
as a production incentive to implement
this proposal to provide for a terliary
enhanced recovery incentive, as de-
seribed in Section V., below, is lkely to
provide positive incentives for the appli-
cation of ¢ recovery ques
to obtain a level of production higher
than would otherwise occur in the ab-
sence of such incentives. The FEA pro-
poses to so find.
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In addition to the general findings re-
quired by EPAA section 8(d). EPAA sec-
tion 8(b)(2) provides that an amend-
ment to the Mandatory Petroleum Price
Regulations which would increase the
price of “old” crude oil from any proper-
ties may not be made, unless it Is found
that the amendment

(A) Will give positive incentives for
(1) enhanced recoyery techniques, or (i)
deep horizon development, for such prop-
erifes; or

(B) Is necessary to take into account
declining production from such proper-
tles, and

(C) Is likely to result in a level of pro-
duction from such properties beyond
that which would otherwise occur if no
such amendment were made.

The proposed incentive for tertiary
enhanced recovery would be applicable to
properties producing lower tier, or “old"”
crude oll, as well as to properties pro-
ducing upper tier crude ofl. On the basis
of the same considerations upon which
the FEA proposes to make its findings
concerning the production incentive
price adjustment under EPAA section
8(dy, it proposes also to find under
EPAA section 8(b) (2) that any increase
in the price of "old™ crude oil which
would result under this tertiary en-
hanced recovery incentive proposal will
give positive Incentives for enhanced re-
covery techniques and is likely to result
in n level of production beyond that
which would occur in the absence of the
proposed amendments.,

IV. Tur Negp ror TERTIARY ENHANCED
RECOVERY INCENTIVES

The Notice commencing the third
stage EPCA proceeding took note of the
major findings of a recently completed
study undertaken for the FEA (the “Le-
win Study™) concerning the potential for
and factors bearing upon the application
of tertinry recovery technigques, It was
noted that:

Among the mujor findings of the study,
Which included n detatlod sustysis of the
245 reservoirs in 175 fields, are vhat iy the
three states studied:

433 blillon barrels of crude ofl are toch-
Hically recayerable through the year 2000, by
tertiary recovery;

Price strongly affects the amount of crude
Oil thut could be recoverod through terti-
WY recovery, with upper tier prices (main-
‘alned In real terms) reducing tial ter-
lary recovery reserves from 43.3 billion bar-
Tels to 305 billlon burrels: and lower tier
prices (maintained in real terms) reducing
that amount to 52 billion barreis:

Fallure to adjust lower tior and upper tier
?rknm for Inflation would result in further
0% of potential tertiary reserves; and

Constderable amounts of tertiary produce
ton can be realived—as much a5 4 to 7
miillon barrels per day by 1980, 1 to 2 million
Jarcels per day by 1085, and up to 3 million
birrels per day By 1900,

_ While several comments suggested that
he study may be overly optimistic in re-
kird to the potential volume of erude oil
broducible from tertiary techniques
*L:;:::n %‘eu time period covered, there was
. consensus  regarding

Propositions that: (1) 'n:mm:ubsta‘gs
lial stores of crude ofl in place which
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could be recovered with the application
of high-cost tertiary recovery techniques,
and which cannot be recovered other-
wise; (2) the Investment required to
apply such tertiary recovery techniques
is substantial, and entalls a high risk of
fallure; (3) the decision to invest in such
techniques is in large measure a function
of cruce oil prices, as affecting potential
return on investment made; (4) there-
fore, adequate price incentives for such
investment are required; (5) the present
regulations do not provide adequate in-
centives to apply such techniques:; and
(6) additional Incentives are therefore
needed. As previously noted, in making
the encouragement of tertiary recovery
techniques & matter of “high priority."
Congress as well has recognized the great
potentinl for tertiary recovery techniques
and the need for additional incentives to

stimulate domestic production through .

the use of such techniques,

The FEA is continuing to analyze and
up-date the Lewin Study, and to
various other quantitative estimates of
the amount of additiona] crude oil pro-
duction which can be projected from the
provision of incentives to encourage ter-
tiary enhanced recovery projects, Re-
vised estimates of the amounts of addi-
tional production will be provided in the
near future, when available. However,
the FEA believes that the major findings
of the Lewin Study continue to be gen-
erally and qualitatively valid. It cur-
rently estimates that, if timely action is
taken to provide an incentive for such
production, it could result in additional
tertiary production of as much as 300,000
barrels per day by 1979, and substantially
more in the ensuing decade.

The FEA recognizes that there are
substantial lead times_involved in apply-
Ing tertlary recovery techniques,
amounting to from one to three years,
and that the major production incre-
ment resulting from any currently pro-
vided incentives will therefore be realized
after the expiration date of the 40-
month control period provided for by the
EPCA. From this fact one non-producer
commenter in the third stage EPCA pro-
ceedings argued that any present change
to the regulations is inherently incapable
of providing any greater incentive to en-
hanced production than is now present
in the prospect of realizing market prices
during the post-control period. However,
FEA is preliminarily of the view that a
present change to the regulations is re-
quired, to: (1) Provide earlier stimulus
to those projects which would result in
incremental production before the end
of the control period; (2) assure con-
tinuity of production on those propertics
whose economiec limit would otherwise be
reached during the control period; and
(3) provide as much certainty in the in-
vestment environment for producers as
is possible within the current strictures
of the EPAA,

The increased production of crude oil
by the end of the control period—cur-
rently estimated to be as much as 300.000
barrels per day by the end of that pe-
riod—is not the full measure of the crude
oil which might be lost in the absence of
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current nction to provide an incentive. I
such an incentive Is not provided, pro-
ducers might abandon those properties
which would become uneconomic (under
the present pricing constraints) during
the control period, even though substan-
tial additional production through the
application of tertiary enhanced recov-
ery techniques would be technically fea-
sible. If such abandonment were to occur,
or if application of such techniques were
otherwise to be postponed beyond a time
at which producers could take advantage
of the economies of existing production,
the result might be that such techniques
would never be applied io recover the
additional crude oil in place, even al
post-control period market prices. This is
because, as nhoted in the Lewin Study,
even market prices may not be sufficient
to justify the high start-up costs of re-
commencing full-scale operations on
properties on which production has been
discontinued. Such start-up costs can
frequently be avoided or minimized if
tertinry enhanced recovery technigues
are applied before primary and/or sec-
ondary recovery methods are terminated.
Thus, the projected long-term enhance-
ment of domestic crude oil production as
a result of tertiary recovery techniques is
in part dependent upon maintaining con-
tinuity of production from properties
which might otherwise become uneco-
nomic during the control period.

The legislative history of section 122 of
the ECPA indicates that Congress recog-
nized that current incentives are neces-
sary to prevent premature abandonment
of properties which might otherwise be-
come uneconomical under the current
regulatory regime. In debate upon the
“Montoyn Amendment” (subsequently
modified to become section 122 of ECPA),
Senator Domenici stated as follows:

The technology of secondary and tertlary
recovery, although It iz new In the sense that
you are recovering oil that you would not
otherwise got, everyone ought to know that
basically lengthy delnys in applying it can
cause an abandonment of the wells and the
fields that you would have applied secondary
and tertlary recovery methods to.

It I8 not as If we can walt 15 years and do
it, The fact is that the wells that are now
running dry but are in place are actually
to be used In the injection of chemicnls and
water into those pools and flelds, so delays
can indeed cause abandonment or, looking
down the road, can cause extremely high new
opening costs to get into these flekds with
R0 and tertiary recovery procosses,
The Intelligent thing i5 to let thom use
these as the pool begins to dry and, as that
well Is an sotive one, to put In the chemicals
or use the water Injection process, and we
Just want to maximize that opportunity dur-
ing the next 10 years as we move from a com-
posite price to an open market.

In that period we could indeod lose mil-
lions of dollars, millions of barrels, and op-
portunities would literally go down the dratn.
(122 Cong. Réc, 89516 (dally ed. June 18,
1078 )

That this perception was shared by the
conferees Is evidenced by the portions of
the Conference Report on ECPA quoted
in section II, above. The conferees un-
derstood that “tertiary” technigues
meant extraordinary and high-cost
technologies, and specifically recognized
that such techniques might be applied
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before traditional secondary applications
were exhausted,

Finally, the FEA believes that it Is Im-
portant to facilitate current investment
in future production to the maximum ex-
tent, and that providing in the current
regulations for such incentives will
promote o degrce of stability and
certainty in the investment environment.
In the third stage EPCA proceeding, as
in the case of other proceedings, the FEA
received numerous comments to the
effect that increased investment in pro-
duction is significantly discouraged by
the uncertainty surrounding the future
course of regulation, which tends to pro-
mote a “wailt-and-see” attitude. These
apprehensions are also reported in the
Lewin Study. Although FEA cannot pro~
vide absolute assurance against subse-
quent modifications, the regulatory
treatment of tertiary recovery proposed
herein signifies recognition by the Con-
gress and the FEA of the importance of
such techniques, and should therefore
provide as much certainty and stability
in the investment environment as is now
possible,

Comment No, 1. FEA solicits com-
ments upon the foregoing general con-
siderations which suppori this proposal.
and upon the particulay amendments
and alternatives-discussed In section V.
To the extent possible, quantified esti-
mates should be provided with respect to
potential tertiary recovery projects of:
(1) The amount of additional crude oil
which would be produced through the
use of tertiary enhanced recovery tech-
nigques under the proposed amendments
and under the various alternatives; (2)
the timing of the production response
under the proposed amendments and un-
der the various alternatives, in volumes
per year through 1980 and in flve-year
increments from 1980 through 1890; and
(3) the extent to which such additional
crude oil would otherwise be lower tier
ofl, and the extent to which it would
otherwise be upper tier oil under cur-
rent concepts governing the manner in
which such quantities are determined.

In connection with the foregoing, the
FEA requests that commenters bear in
mind and take account of the effects
upon them of the recent actions regard-
ing: (1) The redefinition of the term
“property,” noted in Section III. A,
above; and (2) the exemption of first

' sales of stripper well crude oil from price

controls, which permits such oll to sell
at unregulated market prices (41 FR
48319, November 3, 1976),

To some extent, these actions may ac-
complish the same result as would be
accomplished under the proposal or one
or more of the alternatives being con-
sidered in this Notice. For example, crude
oil which qualifies as “stripper well crude
oil” could receive a market price regard-
1ess of whether it is produced as a result
of a qualifying tertiary enhanced recoy-
ery project. For another example, if the
upper tier (as opposed to market) price
alternative is adopted, that portion of
former lower tier crude oll which now
qualifies as upper tier crude oil because
of redefinition of the term '‘property"
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would not recelve any additional price
incentive even if produced as a resuit of
a qualifying enhanced recovery
project, To the extent that these con-
siderations would affect the amount of
additional crude ofl production which
can be attributed to the instant proposal
or to any particular alternative being
considered in this Notice, estimates of
the production response to the proposal
or to the relevant alternative should be
reduced.

V. PROPOSED AMENDMENTS AND
ALTERNATIVES

The FEA proposes to amend the crude
oil price regulations to provide for a new
category or classification of domestic
crude oll, which would be permitted to be
sold at market prices. Crude oil in this
category, sometimes referred to in the
ensuing discussion as “tertiary crude oil,"
would be that crude ofl (1) which is
produced as a result of a qualifying ter-
tiary recovery project, and (2) which is
incremental to (ie., in excess of) the
amount of crude oil which could feasi-
bly have been produced from the prop-
erty in question through other than
qualifying tertiary recovery methods,

Two categories of qualifying tertiary
enhanced recovery projects are proposed,
The use of certain specified tertinry re-
covery technigues would sutomatically
qualify incremental production from the
project to receive the incentive price,
provided that the required amount of
materials or processes (as specified in the
regulations) are applied in conjunction
with such techniques,

Use of certain other specificd tertinry
recovery techniques would qualify incre-
mental production from the project for
the incentive price only on a case-by-
case basis, aiter prior review and ap-
proval by FEA. The basic criteria under
which FEA would determine whether a
project qualified would be that (1) the
project must be uneconomical in the ab-
sence of the incentive, and (2) the proj-
ect must involve s likely recovery of
specified percentage of incremental pro-
duction.

Producers applying elther automatic-
ally or individually determined qualified
techniques would be required to obtain
certification as to the amount of incre-
mental crude oil involved. Crude oil pro-
duced as a result of a qualifying project
could not be sold as teritary crude oil
unless and until a certification with re-
spect to the project concerned had been
received from the appropriate authority
{in most cases the appropriate state
agency, subject to FEA review) as to the
amount of crude oil which would other-
wise have been produced from the proj-
ect in question by feasible primary or
secondary recovery techniques.

The incentive would generally apply
only to projects which are initiated after
the effective date of the amendments
adopted in this proceeding, and to ex-
pansion of existing projects which occur
after the effective date of such amend-
ments. However, existing projects may
qualify for the incentive under limited
circumstances, viz., if there has been a

material change of circumstances since
the project was commenced and if the
project would be abandoned in the ab-
sence of the incentive. However, any such
existing project would be required to ob

tain prior certification, whether or not
the project would have sutomatically
qualified for the incentive if It had been
commenced after the effective date of (h

amendments.

This proposal raises a number of sig-
nificant and Interrelated issues. The
principal substantive issues include: (A
The types of enhanced recovery tech
niques which should qualify for the spe-
cinl pricing incentive; (B) the quantity
of crude oll to which the special pricing
treatment. should be applied; and (C)
the measure of the special pricing treat-
ment which should be afforded to ths
quantities of crude oil thus determined
Related to these substantive issues a
also significant issues concerning admin-
Istrative feasibility, The FEA's major ob-
Jective is, of course, to provide a mean-
ingful Incentive for the application of
tertiary enhanced recovery projects to
achieve additional domestic erude oil pro-
duction, within the constraints of the
crude oil pricing policies of the EPAA -
amended. Thus, in the succeeding sub-
sections of this section V. The specifi
issues and possible alternatives are fden-
tified for evaluation and comment.

Commenters should bear In mind that
the effects of thelr comments with re-
spect to one issue will vary depending on
the resolution of other issues, and that
the assumptions regarding these other is-
sues should therefore be clearly stated
In particular, the following considera-
tions should be addressed as fully o
possible:

(1) Whether the recommended alter-
natives provide the most practicable and
meaningful incentive, within the limi-
tations of the law, for increased produc-
tion through the application of tertiary
recovery techniques; (2) whether they
would provide the maximum feasible
degree of certainty to producers as to
the scope of pricing incentive which
would be afforded; and (3) whether they

.are administratively feasible, including

considerations of timeliness to facilitate
the making of cconomic declsions and
related determinations. Finally, &=
stated In section ITL, the FEA requesis
that, insofar as possible, commenters
quantify their assessment of the amount
and timing of additional erude oll pro-
duction which could be expected to be
elicited under the various alternatives.
A. Determination of What Constitutes
a “Tertigry Enhonced Racovery Proj-
ect”—1. Substantive Issues.—a. Cuatc-
gories o) Techniques Entitled to Incen-
tive Price Treatment, The FEA proposes
two basic categories of enhanced recov-
ery technigues which could qualify ns
“tertiary enhanced recovery projects.
The first category consists of the follow-
ing techniques, which would qualify au-
tomatically as tertiary enhanced recov-
ery projects if the materials or processes
applied are applied to the required ex-
tent (as specified in the proposed regu-
lations) : (1) Miscible fluid (eg., CO.
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LPG, natural gas, displace-
ment; (2) microemulsion, or micellar/
emulsion, flooding: (3) in situ combus-
tion; and (4) steam drive injection.

The second category consists of the
{ollowing techniques, which would quali-
ty anly if they were previously certified
by FEA to be uneconomical in the ab-
sence of the incentive under the particu-
Iar circumstances of the project con-
cerned, and only if they were certified to
be likely to result in a specified incre-
mental recovery of crude oil in place:
(1) Cyclie steam injection: (2) alkaline

or “caustic') flooding: (3 polymer

sugmented waterflooding: (4) carbon
dioxide augmented waterflooding; (5)
Immiscible carbon dioxide flooding; and
(6) those techniques listed in the first
category, above, if the materials or proc-
ruses applied were not to be applied to
the specified extent required for auto-
matic qualification.

The broad standards under which
FEA would make {ts determinations con-
cerning this second category of tech-
nigues would be: (1) That the project
must be likely to result in a recovery of
at least an additional 5 percent of the
original crude oil in place, over and
above that which would be recovered as
4 result of primary or any feasible sec~
ondary techniques; and (2) that the
project could nof, as a matter of sound
economics, reasonably be expected Lo be
pursued in the absence of the incentives
provided for tertiary erude oil.

The FEA is also considering & basic
variation of this proposal, under which
first category technigues would continue
to qualify automatically; and second
category techniques would qualify auto-
matically for purpeses of receiving up-
per tier prices, but would require cer-
tification If the producer sought to ob-
tain market prices,

The first category of techniques are
mroposed automatically to qualify on the
basis of the FEA's tentative conclusion
that such technigues are, 8s a class,
properly characterized as involving “ex-~
traordivary and high cost enhancement
technologies of a type assoclated with
tertinry applications™ which “would be
uneconomical without additional price
Incentives,” within the intendment of
EPAA section 8() (ECPA section 122).
Of course, this determination assumes
that the materials and processes associ-
ated with these “first category” tech-
mques are in fact applied to a substan-
tial extent, Thus the “definitions”
paragraph of the proposed regulntion
provides that the materials or processes
must be spplied to a specified extent In
order for these techniques to qualify au-
tomatically (ie., without certification)
for the incentive. The second category
of techniques are those which are gen-
erally regarded as tertinry applications,
but which FEA has tentatively concluded
cannot as o class be generally consid-
ered as uneconomical under the present
regulatory provisions, However, provi-
sion is made for certification of these
techniques as “tertiary enhanced recov-
ory projects” eligible for additional In-
centives, in those circumstances in which
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there is a likelilhood of significant in-
cremental production and where the ap-
plication of such techniques could not
reasonably be expected to be undertaken
in the absence of the additional incen-
tives, L.e., where it is shown that in fact
they “would be uneconomical without
additional price incentives."

It should be noted that even though
a certain technique may qualify auto-
matically as a “tertlary enhanced re-
covery project,” certification concerning
the amount of incremental oil that
could be derived from the project would
be required for all projects. (This aspect
of the proposal is discussed in more de-
tail In section V.B.) The existence of
this requirement might suggest that
there {5 no substantial purpose to be
served by permitting any technique to
qualify automatically, since all proposed
projects might be reviewed in their en-
tirety during the process of determin-
ing the amount of incremental crude oil
to be certified. However, the FEA is pre-
liminarily of the view that adoption of
certain “automatic qualification” criteris
would avoid the necessity to undertake
detailed and time-consuming economic
analyses, in addition to analysis concern-
ing the amounts of Iincremental crude
oil which could be produced, in those
cases in which It can be sald as a rule
that the techniques are clearly high
cost and unegonomical. This would in
turn facilitate earlier decislons and pro-
mote the earlier implementation of such
projects. (However, because these auto-
matically qualifying or “first category”
techniques would not be subject to eco-
nomic review on a case-by-case basis,
the number and kinds of techniques
which are assigned to this category, and
the establishment of quantitative re-
gquirements regarding the extent to which
the materials and processes must be
applied in order for these techniques to
receive automatic qualification, are in-
tended to be conservative.)

Comment No. 2. The FEA requests
comments upon the foregoing issue of

“automatic qualification, and particularly

whether its identification of ‘auto-
matic” techniques and and establishment
of the specific quantitative requirements
regarding the extent o which processes
and materials must be applied in order to
qualify automatically are both realistic
and at the same time sufficiently con-
servative to preclude the automatic quali-
fication of technigues which are generally
economical under present conditions. In
this connection, an alternative would be
simply to describe the techniques which
may constitute “tertiary enhanced re-
covery techniques,” without providing
any automatically qualifying techniques,
and to determine on a case-by-case basis
whether each particular project qualifies,
While the FEA does not presently favor
this alternative, for the reasons stated
above, it solicits comments on such alter-
native, The FEA also requests comments
upon whether It has properly assigned
techniques to the “non-automatic™
category, consistent with its intended
conservatism,

b. Additional Production Regquirement
for “Second Category” Teohniques. With
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respect to the second category of tech-
niques, viz., those which would be sub-
Ject to certification on a case-by-case,
basls, the FEA proposes to require, not
only that they be shown to be uneconom-
fcal under the particular circumstances,
but also that they have a likelihood of
resulting in recovery of at least an addi-
tional specified percentage (e.g., 5 per-
cent) of the original crude oil in place,
beyond that which would have been re-
covered using any feasible non-tertiary
means, The basie purpese of this admit-
tedly rough criterion is to provide some
reasonable assurance that the proposed
project would in fact result in a signifi-
cant amount of incremental crude oil
production, which it is the purpose of the
incentive to accomplish. The FEA rec-
ognizes that such a quantitative produc-
tion criterion is arguably unnecessary if,
as proposed, only incremental cerude oil is
permitied to receive the incentive price.
Under such an approach, the investment
in a tertiary recovery technique would
have to be privately cost-justified on the
basis of returns from such incrementsal
production, so that the incressed produc-
tion should necessarily be sufficient to
Justify the increased Investment, In fact,
this is one of the reasons that the FEA
is proposing the “incremental” approach.
However, there are countervailing con-
siderations.

The process of certifying projects as
eligible for the incentive is likely to be
time-consuming, and likely to delay
polentially significant projects, even {f
limited to those projects applying second
category techniques. Therefore, a cri-
terion of additional production which
would screen out the less effective pro-
Jects and limit certification efforts to the
more effective projects, may be a justi-
fiable means of using limited administra-
tive resources to accomplish the greatest
production gains. It should also be noted
that, if an approach is taken in which
some current (non-incremental) produc-
tion is permitted to receive the incentive
price (an option discussed in seetion
V.B.), such & production criterion ap-
PEars even more necessary.

If a production criterion is applied,
questions may remain as to the most
appropriate way of expressing and apply-
ing it. Thus, in view of the administra-
tive difficulties and time consumption In-
herent in the certification process, the
FEA might simply limit eligibility to
those projects which are clearly major
undertakings, in terms of both the in-

 vestment required and the lkely incre-
mental production.

This might be expressed (n the form of
an incremental production criterion
which is substantially higher than the
proposed 5 percent, or the regulations
themselves might contaln no sperific nu-
merical criterion, but might provide for
discretionary authority undetr which FEA
could deny certification on grounds of
insufficient additional production, with
nonbinding guidelines as to guantitative
thresholds. Moreover, whatever approach
is taken In this respect, it may be appro-
priate to define the production criterion
in terms of increased rates of produc-
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tion, In lieu of or in addition to Increased
ultimate production. A possible justifica-
tion for a “rate of production™ criterion is
that it would emphasize those projects
which would bring additional crude oil
production in the relatively near term,
during the period in which the economy
and national security is presumptively
more sensitive to shortagec of crude oil

Comment No. 3. The FEA solicits com-
ments upon the foregoing. In particular,
it requests comments concerning whether
any production criterion of the nature
discussed above s feasible and realistic;
if s0, whether a different figure is more
realistic than the 5 percent proposed;
whether the production criterion should
be established in terms of increased rates
of production rather than Increased total
production, or In terms of both; and
whether the criterion should be applied
also to projects involving first category
tertiary recovery techniques, Comments
are also requested upon whether the reg-
ulations should more appropriately pro-
vide discretionary authority for FEA to
deny the incentive to otherwise qualified
projects on grounds of insufficient addi-
tional production, with non-binding
guidelines as to these quantitative
thresholds. Also, in connection with these
comments, thét FEA requests comments
concerning the advisability of adopting a
policy whereby only & few clearly large-
scale projects would be certified, as op-
posed to certification of a number of
“small” projects which may nvolve only
marginal increases In total national crude
oll production.

¢, Alternative ;. Automatic Qualification
of “YSecond Category'” Techniques jfor
Modified (Upper Tier) Incentive Prices.
As previously indicated, there is a basie
varigtion on the two category proposal to
which the FEA is also giving considera-
tion. This is an alternative In which sec~
ond category technigues would be per-
mitted to qualify automatically for pur-
poses of receiving upper tier prices, but
would be required to be certified to re-
ceive market prices for incremental crude
ol resulting from the application of such
techniques.

There are several possible advantages
to this slternative, First, it would be
likely to reduce somewhat the overall
certification burden upon the FEA, and
thus promote speedier resolution of those
cases In which certification is required.

In addition, automatic qualification of
second category projects would have
practical gignificance only to the extent
that the incremental or “tertiary” erude
oil would otherwise have been “lower
tier” crude oil. Thus, it would have sig-
nificance only in those cases in which
the FEA would otherwise (under the
certification approach) have been called
upon to determine whether the project
would be economical at lower tier prices.
While there may be some cases in which
a project would be economical at lower
tier levels, this is far less likely to be true
than where the substantially higher
upper tler prices would otherwise be re-
celved for incremental production. Thus,

& general presumption that such projects
would be uneconomical at lov_vcr tier
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prices may be justified, even i not uni-
versally true, and adoption of such a pre-
sumption might be warranted by the ad-
ministrative savings Involved.

It should algo be noted that this alter-
native would avold situations in which
prices were permitted to increase from
lower tler to market levels, even though
an increase only to upper tier levels
would be sufficient to make the project
economical.

Finally, it should be noted that this
alternative involves essentially only a re-
definition of the particular properiy’s
BPCL, on the basis of a detailed and par-
ticularized review of data with respect
to that property. That is, the producer
would be required to obtain certification
of the amount of Ineremental produc-
tion which would result from the proj-
ect, as in all other cases of projects which
automatically qualify for the incentive,
In the course of making that determina-
tion, the certifying authority would es-
tublish a non-tertiary production base-
line, This baseline would be the amount
of crude oil which could feasibly have
been produced in the absence of the ter-
tiary recovery project and would there-
fore reflect, on the basis of detailed justi-
fying data, the certifying authority’s de-
termination of the actual production de-
cline curve for the property or affected
portion thereof. Under this approach, the
result may well be that the imputed non-
tertiary production curve would be be-
low the BPCL or adjusted BPCL calcu-
lated pursuant to present Subpart D,
FEA has recognized that the Subpart D
BPCL calculations will often not refiect
the actual current production decline for
any particular property, but for general
pricing purposes the use of a uniform
method of calculation has been con-
sidered necessary. However, an under-
taking to apply a tertiary enhanced re-
covery technique to increase production
might appropriately be considered an
occasion for refining BPCL calculations
for the property concerned. It should be
noted that this consideratfon salone
might justify upper tier prices for in-
cremental tertiary production, regard-
less of whether the particular project is
otherwise economical, since it would
merely be the occasion for implementing
the BPCL function in a more par-
ticularized manner,

Comment No. 4, The FEA solicits eval-
uation and comment upon the above
alternative. In particular, potentially
affected producers should provide infor-
mation, quantified to the extent possible,
concerning any projects which are now
or will be undertaken at lower tier price
levels, and those which would be feasible
if upper tier prices (as opposed to market
prices) were permitted for tertiary crude
oil which would otherwise be lower tier
oil.

d. Description of Qualifylng Tech-
niques (Generally), With respect to the
deseription of eligible techniques gen-
erally, the FEA recognizes that two of
the techniques set forth in ECPA section
122 are not expressly provided for in the
proposed definitions, viz, “gas injection™
and “chemical fiooding.” The FEA has
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preliminarily determined that these
téerms do not have a sufficlently specific
meaning within the industry to provide
a usable definition of eligible tertiary
techniques, To the extent that various
enhanced recovery techniques poten-
tially Includable within these broad
terms are of a kind eligible to be given
the special pricing treatment contem-
plated by the ECPA, they are intended
to be Included in the more specific defi-
nitions proposed to be used in the regu-
Iations. FEA has been given the authority
under ECPA section 122 to define the
terms used therein, with the objective, of
course, of fulfilling the basic purposes
of that section. :

The FEA understands that actual en-
hanced recovery projects do not alway:
fall neatly Into one or the other of the
above categories of tertiary recovery
techniques, nor are they neatly divisible
between tertiary and non-tertiary meth-
ods, For example, a “steam drive” tech-
nique, which is a first category tech-
nique, may be combined in a single
project with “cyclic steam injection,
which is a second category technique
In such cases there may be some diffi-
culty in determining the amount of
crude ofl production which is attributa-
ble {o each technigque, Moreaver, it might
be rationsl, and might avold these ad-
ministrative difficulties, if such combined
technique projects were considered to b
of a single category at some appropriate
point, for example when more than one
half of the wells are used to apply onc
particular technique. A problem in tak-
ing this approach at the outset is that
it would have to address a number of
possible variations and would increase
the complexity of the regulations. It
might also result in the adoption of
thresholds which may prove to be in-
appropriate. Therefore, the FEA pres-
ently prefers to dpproach these possi-
billties on a case-by-case basis, in the
context of specific factual settings
However, comments upon typleal possi-
bilities, their significance in nctual prac-
tice, and possible criteria for determin-
ing the appropriate treatment for such
projects, are invited,

FEA is also cognizant of the fact that
tertiary recovery technologies are likely
to continue to evolve, with the result that
any desoriptive list of techniques may
become obsolete with the passage of time
It is not the FEA’s Intention, in setting
forth specific techniques, to preclude np-
plication of the incentive to rew tech-
niques as they evolve to the point of tech-
nical feasibility, and FEA anticipates
that appropriate amendments to the reg-
ulations would be made as and when
such technologies evolve, if theéy are of o
type which should be eligible for the in-
centive, The FEA Is of the preliminary
belief that such an approach is preferable
to providing a “catch-all” category in the
present regulations, because it will per-
mit the receipt of public comment upon
the appropriate characterization of new
technologies, and because it would not
encourage applications for certification
for existing enhanced recovery tech-




niques which are secondary and not ter~
tiary recovery techniques, 4

Several comments In response to the
third stage EPCA notice urged that all
techniques for enhanced recovery,
whether secondary or tertiary, be con-
sidered eligible for an additional incen-
tive. Some adverted to the possibility that
exlsting secondary recovery projects
might be premateurely abandoned be-
cause of the existing price ceilings, al-
though their point was largely that the
entire system of ceilings and controls was
inhibiting domestic production on all
Ironts. Others pointed out that water-
looding was by far the most productive
in terms of extraction of additional crude
oll in place, after primary production.
The FEA appreciates these contentions,
but the scope of this proposed rulemak-
ing 1s Himited to providing additional in-
centives for tertiary enhanced recovery
techniques, consistent with the ECPA. In
the Conference Report on ECPA, the
conferees stated:
The conferees could not however,
sgree to the provisions of the Senate amend-
ment which would permit substantial price
increnses for commonplace secondary en-
Lancement techniques such ns water flood-
ing and gas displacement, * * * (Sen. Rep.
No. 84-1119, 84th Cong., 2nd Sess. 71 (1976).)

For this reason, although the incen-
tive is designed to serve the functional
purpose of promoting increased produc-
tion, the FEA does not consider that it
can adopt a purely functional definition
which would permit all enhanced re-
covery techniques to qualify for the pro-
posed incentive based upon the particu-
lar economic circumstances involved.
Any price relief based upon economic
hardship threatening sbandonment of
production in the case of non-tertiary
techniques would have to come through
the exceptions process or pursuant to a
more general enhanced recovery incen-
tive

Comment No. 5. FEA requests com-
ments as to whether the tertiary en-
hanced recovery techniques set forth
sbove are sufficiently inclusive of tech-
nigues which are commonly understood
to by “tertiary” (as opposed to second-
ary) techniques and which are or which
may in particular circumstances be con-
sidered extraordinary, high cost and un-
economical under the present system,
Comments are also requested on the ade-
quacy of the general description of each
particular type of technique to sufficient-
Iy limit and describe that technique.

2. ADMINISTRATIVE ISSUES

As noled previously, a producer that
proposes to Implement & project involv-
ing # technique in the second category
would be required to obtain certification
that the proposed project is a “tertiary
enhanced recovery project” qualifying
for the Incentive prior to pricing any
crude oil as tertiary crude oil, (In ad-
dition, & producer applying a technique
i either category would be required to
obtain prior certification of the amount
of incremental crude ofl which will re-
sult from application of the process. This
aspect of the proposed provisions, and
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the administrative issues pertaining spe-
cifically to this aspect of the certifica-
tion process, are discussed in section
V.B., below.)

The requirement for certification
raises several issues, some of which have
been mentioned in 1., above, in connec-
tion with the proposed broad substantive
standards for certification. The basic ad-
ministrative Issues are: (1) Whether
there are feasible alternatives to a cer-
tification process, which would avoid
the disadvantages of such an approach;
(2) whether, assuming some certification
process is necessary, there are proce-
dures other than or in addition to those
proposed which would help to streamline
the certification process; and (3) again
assuming the necessity for a certifica-
tion process, what should be the specif-
ic metbod and standards by which the
FEA would determine whether a pro-
posed project would be uneconomical in
the absence of the incentive.

The FEA recognizes that there are a
number of disadvantages inberent in a
certification process, the principal one
being the costs and time delays attend-
ant upon any system of prior adminis-
trative review. As proposed, a producer
proposing to implement a project in-
volving a technique in the second cate-
gory would be required, first, to obtain
certification (in most cases from the ap-
propriate state authority) of the amount
of incremental crude oil which would be
produced, and then to obtain certifica-
tion from the FEA that the project is a
“tertiary enhanced recovery project”
qualifying for the incentive. In contrast,
a producer implementing a project in-
volving a technique in the first category
would be required only to obtain certi-
fication (subject to FEA review) of the
ngtount of incremental tertiary crude
oil,

FEA Is desirous of minimizing the costs
and delays potentially involved in these
certification procedures, to the extent
that it can feasibly do so consistent with
the need to assure that only meritorious
projects are provided the Incentive.

The requirement that techniques In the
second category be certified is proposed
because . the disadvantages of other
identified alternatives appear to out-
weight those involved in the certification
process. Concelvably, the FEA could
either permit all techniques, in both the
first and second categories, to qualify
automatically: or; as to techniques in the
second category, It could attempt to set
forth in the regulations a self-executing
formula which producers could apply to
determine whether their projects
qualify. As stated, the FEA preliminarily
believes that these alternatives have dis-
advantages which outwelgh their
potential advantages.

Based upon the FEA's preliminary as-
sessment that techniques in the second
category cannot be said to be generally
uneconomical at all controlled price
levels under present conditions, it ap-
pears that permitting these techniques
automatically to qualify to receive the
market price incentive would be un-
justified, and contrary to the purpose
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and intent of ECPA, ECPA section 122
includes most of these techniques, but
only “to the extent that such techniques
would be uneconomical without addi-
tional price incentives."” While the FEA
does not construe this provision as pro-
hibiting automsatic qualification in ap-
propriate cases, the purpose of the in-
centive is to elicit greater domestic pro-
duction of crude oll, through the appli-
cation of tertiary enhanced recovery
techniques which would not and could
not resgsonably be expected to be under-
taken under the present pricing regime,
If a particular technique would be eco-
nomical under the existing system, per-
mititing crude oil produced as a result of
such a technique to receive a higher mar-
ket price would not appear to be con-
sistent with the foregoing statutory ob-
jective. For these reasons, the FEA does
not believe that automatic qualification
of all techniques would be Justified,

(However, as previously indicated,
comments are requested on whether the
specific techniques discussed are proper-
Iy assigned to their respective
categories.)

Also, as stated in section V.Alg,
above, the FEA Is considering an alterna-
tive which would permit second category
techniques to qualify automatically for
purposes of receiving upper tier prices, as
opposed to market price incentives which
would continue to require certification..
The bases upon which such an alterna-
tive might be adopted are discussed In
that section. As noted there, such an ap-
proach might substantially diminish the
need to rely upon a certification process,
and avold the disadvantages of such a
process.

A self-executing formula for deter-
mining whether a particular project is
uneconomical could likewise conceivably
avoid the need for certification of second
category techniques. However, the FEA
perceives several potentially serious
disadvantages.

The first of these is that there is sub-
stantial doubt as to whether it is possible
to provide a formula which is both uni-
form in its application and also respon-
sive to the wide variation of circum-
stances in which different producers may
find themselves, Inasmuch as producer
investment declsions may wvary sub-
stantially, depending upon the particular
producer's views as to the best use of its
capital and its current capital position,
a generalized formula based, for instance,
upon an assumed need to receive a
specified rate of return upon investment,
might unnecessarily preclude meritorious
projects or qualify otherwise economical
projects.

A second potential problem is that suclh
& formula may not be sufficiently precise
and detailed to avoid paralyzing uncer-
tainties as to whether the FEA would
subsequently agree with its application in
any particular case. If a producer were
subsequently held to have applied the
formula Improperly, it could be faced
with a remedial order of substantial con-
sequence. In order to avoid these uncer-
tainties, it would be necessary to specify
In detail all elements of the “rate base.”
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to specify the method of measurement of
return, and to rigidly standardize ac-
counting methods. To attempt to accom-
plish this in regulatory form lkely would,
in turn, postpone Issuance of any regu-
lations implementing the incentive far
into the future.

Of course, in determining whether to
certify a particular second catégory proj-
ect, the FEA will necessarily have to
apply some fairly specific methods and
standards. Discussion of alternative
methods which might be used in making
such determinations is set forth subse-
quently in this section. However, the FEA
does not presently contemplate that its
determinations would be a matter of sim-
ply applying self-executing standards to
specific facts, without regard to the to-
tality of the circumstances in a particu-
lar case. Moreover, it believes that a pref-
erable approach to the development of
specific standards is to permit such
standards to evolve with the FEA's ac-
cumulation of experience in the context
of specific cases.

Finally, the application of flexible
standards in the context of a prior cer-
tification process does not have the same
risk of subsequent disallowance of the
price incentive that exists iIn the case
of a producer attempting to apply a for-
muln  without prior review by FEA.
Greater producer assurance would result

«from a process In which specific prior
approval is given to a particular project.
For these reasons, the FEA presently
favors an approach which would take the
form of publication of guldelines, as and
when appropriate, and prior review and
approval pursuant to those guidelines;
rather than the approach of setting forth
a general formula in the regulations.

Comment No. 6. The FEA solicits com-
ments upon whether a general formula
approach would be feasible, and if so,
what that formula and related specific
requirements should be.

Comment No. 7. Comments and sug-
gestions are also requested concerning
the methods and standards under which
the FEA should make its determinations
as to whether a particular project should
qualify, assuming that the certification
process for second category techniques is
retained. In this connection, several s~
sues have been identified.

First is the question of what shouid
be the method for determining whether
a particular project would be uneconoms
fcal in the absence of the incentive. An
obvious possibility is to apply a rate of
return analysis, in which the FEA would
determine whether the anticipated re-
turns from incremental tertiary produc-
tion sold at the applicable controlled
price level would be reasonably adequate
to compensate for the additional invest-
ment reguired. Such an approach would
Involve an assessment of the risks pre-
sented, In order to establish what would
constitute a reasonable rate of return.
For reasons previously stated, the FEA
does not presently favor an absolute and
uniform rate of return test. However, the
beginning point in its analysis will in
some part necessarily be gencral indus-
try experience in this area. Therefore,

PROPOSED RULES

the FEA requests comments concerning
the criteria historically applied by pro-
ducers in making these types of invest~
ment decisions, quantified to the greatest
extent possible. Comments and suggRes-
tions are also requested concerning sub-
sidiary but important issues such as
whether the “rate base” should include
only incremental investment, whether it
should be limited to capital investment
(defined as including only depreciable
assets) or should also Include incremen-
tal casts, either current or future or both,
and similar matters. Suggestions In this
matter should provide the reasoning un-
derlying the positions taken.

Two points should be noted in connec~
tion with the foregoing. First, the FEA
does not presently intend that any rate
of return analysis would have & function
other than that of permitting it to deter-

mine whether the proposed project is or-

is not economical. If it is determined not
to be economical at the otherwise appli-
cable ceiling price level, the producer
woukl receive the market (or upper tier)
price incentive; there would not be a
price specially set by the FEA on the
basis of its determination of what would
provide a “fair return.” In short, the
certification process would not amount to
a ratemaking proceeding. The reasons
for this are esssentinlly administrative,
and are discussed in section V.C. Second.
it may be contended that the FEA
should simply accept the representations
of a producer that a project would not
be undertaken unless the incentive is
given, rather than engaging in analysis
of the economics involved. Such an ap-
preach would undoubtedly minimize ad-
ministrative costs and delays. However,
since it Is FEA's preliminary judgment
that a number of projects would be eco-
nomical, at least at upper tier price
levels, and since the purpose of the in-
centive is generally to promote meritori-
ous projects which are not economical
under present conditions, the FEA be-
leves that the application of its judg-
ment will be necessary. However, for rea-
sons discussed previously, the FEA would
give substantial welght to a producer's
assessment of its need, in determining
whether the project “could reasonably be
expected” to be undertaken In the ab-
sence of the incentive.

The FEA requests comments upon the
foregoing, and upon whether there are
feasible basie alternatives to a rate of
return approach in determining whether
a particular project is economical,

Comment No. §. The FEA also requesis
comments and suggestions concerning
ways of streamlining the certification
process. In this connection, note should
be made of the fact that the FEA has
considered, but has tentatively decided
against, centralizing eertification respon-
sibilities in one authority, It may be
contended  that such centralization
zhould occur, In order to avold the two-
step process (for second category tech-
nigues) of obtaining certification (from
appropriate state or federal authori-
ties) of the amount of incremental
crude oil involved, and then obtaining
certification (from the FEA) that the
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project qualifies as a “tertiary enhano:sd
recovery project.” However, the FEA be-
lieves that centralizing both functions |1,
FEA would result in administrative de-
lays which would be unacceptable i
other alternatives are available, The FEA
does not presently have sufficient eox-
pertise to make in a reasonably expedi-
tious manner the detailed technical ana!-
yses and determinations involved in de-
termining the amount of incrementa)
crude oll, In addition to undertaking th:
economic analyses required. On the othe:
hand, it is FEA's understanding that the
appropriate state and federal regulators
agencies do have this expertise, althouo!
thelrr resources may vary. However, |
is also FEAs understanding that suc!
bodies do not traditionally undertake
and are not equipped to undertake, the
sort of economic analysis discussed pre-
viously, Therefore, it does not appear
feasible to merge the two funetions in
such authorities,

Of course, whether the proposed cer-
tification procedure will work depends
vitally upon the resources and willing-
ness of the appropriate authorities to
undertake the technical analyses re-
quired in determining the amount of in-
cremental crude oil which would result
from a particular project, Copies of this
proposal have been sent to those author-
ities that the FEA has preliminarily
identified as possibly having the requi-
site expertise, for their analysis and
comments. (These authorities are iden-
tified in section V.B., below.) '

B. DETERMINATION OF QUANTITIES OF CRUDE
OIl WHICE WOULD QUALIFY AS TERTIARY
CRUDE OIL—INCOREMENTAL VS, “cunrrEnt”
OR ““TOTAL" PRODUCTION

As proposed, only that crude oil which
is produced as a reqult of the implemen-
tation of a “bona fide tertiary enhanced
recovery project” and which Is in ex-
cess of that amount of crude oll which
would have been produced as a result of
primary and any feastble secondary proc-
esses may receive the Incentive price
In other words, the fact that crude oil
is produced as a result of the applica-
tion of qualifying tertiary recoven
methods would not be sufficient to en-
title that crude oil to réceive the incen-
tive price; only that crude oil which is
in excess of what would have been ob-
tained as a resuit of feasible non-tertinry
methods would be so ‘entitled.

The amount of such incremental crud
oil would be required to be certified by
the appropriate state or federal author-
ity, subject to FEA review, prior to a
producer’s pricing any crude oll as ter-
tiary crude oil. The ineremental crude
oil 50 determined would be expressed
in terms of both the total incremental
production over the life of the project
and as o {ime-phdsed series of Incre-
ments. Estimates of the amount of non-
incremental production would also be
expressed and certified on the same
basis, and the producer could charge the
{ncentive price only as and when pro-
duction in any period exceeded the non-
incremental production baseline.




The foregoing proposal genciatis a
number of complicated issues and alter-
natives, substantive and administrative,
which are discussed below and upon
which the FEA seeks comments,

1. Substantive issues. The FEA recog-
nizes that its proposal to permit only
incremental crude oil to receive the in-
centive price might not provide adequate
incentive for the implementation of all
potentially valuable tertiary enhanced
recovery projects. It also involves poten-
tially significant administrative burdens.
Therefore, the FEA is considering the
following alternatives:

a. Permitting the incentive price for &
proportion of total production from a
property to which a qualifying tertiary
recovery project will be applied, based
upon an apportionment formuia such as
the ratio which the additional capital
currently committed to the tertiary proj-
ect bears to total capital invested-in all
production from that property. (A varia-
tion on this alternative might be to per-
mit some amount of current production
to qualify for the incentive price based
upon the amount of additional capital
committed to tertiary recovery. For ex-
ample, it might be provided that X num-
ber of barrels per day may receive the
incentive price for every Y thousand dol-
lars committed to a qualifying teritary
project.) Under this alternative a pro-
ducer would be permitted to price & por-
tion of the property’s total production,
both “current' (i.e., prior to actual pro-
duction resulting from the tertiary re-
covery project) and “tertiary,” at the in-
centive price.

b. Permitting the incentive price for
all production “resulting from" the proj-
ect, L.e., which is actually produced from
the project area, regardless of whether
such production, or a portion thereof,
would have resulted had feasible non-
tertiary techniques been applied. Under
this alternative, no “current” (i.e., “pre-
tertiary™) production would receive the
incentive price, but all production which
actunlly results from the project after its
implementation would.

c. Within the context of the “incre-
mental” approach, permitting acceler-
ated Incentive pricing, ie., imputing re-
covery of the total incremental amount
disproportionately to earlier periods of
production. Under this alternative, no
"pre-tertiary" production would receive
the incentive price, nor would a producer
be entitled to receive the incentive price
for all production occurring after imple-
mentation of the project; but the pro-
ducer could receive the Incentive price
for a higher proportion of early produc-
tion from the project than would be
permitted under the proposed approach.

Each of the above alternatives raises a
number of significant and complicated
ssues. Also, there are no doubt several
possible variations of the above alterna-
tives, as well as other possible ap-
proaches,

Comment No. 9. The FEA invites com-
ments and suggestions on its proposal,
the above alternatives, and other possi-
::l‘ltlﬁ, in light of the observations made

ow.

PROPOSED RULES

The reasons for the FEA's proposal to
permit only incremental oil to receive
the incentive price are essentially three.
First, it would not permit price increases
until and unless an actual increase in
production, over and above that which
could reasonably be obtained in the ab-
sence of such price increases, ocours,
Thus, it would correlate higher prices
to the consumer with the benefits of in-
creased production of domestic crude oil,
which is the ultimate purpose underlying
the incentive. Second, by requiring that
the additional iInvestment be justified en-
tirely on the basis of returns solely at-
tributable to that investment, there
would be an automatic check on projects
which would not be meritorious in them-
selves but which might otherwise be at-
tractive in order to gain greater returns
on non-teritiary production. Put another
way, the “incremental” approach would
tend to prevent effective price increases
for current production that were out of
proportion to the prospect of future ter-
tiary production.

Finally, the “incremental” approach
would tend to provide a continuing safe-
guard against possible token efforts at
applying tertiary recovery techniques
after a certification is given. If non-in-
cremental crude oil were permitted fo re-
ceive the incentive price, there would in
certain cases be understandable induce-
ments to reduce the scope of the con-
tinuing high cost tertiary effort if higher
prices for non-tertiary crude oil could
continue to be received. Since under the
“incremental” approach a producer
would be entitled to higher prices only
for incremental crude oil, and since the
volume of such Incremental crude oil
would be directly dependent, in theory at
least, upon the magnitude of continu-
ings efforts at tertiary recovery, there
would be less need for FEA to monitor
compliance with representations made
at the time of certification.

However, the incremental approach
has several potential disadvantages.
Among the major substantive problems
is that it takes no account of producers’
needs to acquire the capital required for
investment in tertiary recovery projects
in advance of actually implementing and
obtaining additional production from
such projects. The lead time, from initial
commitment to a tertiary project to its
implementation and the eventual pro-
duction response, is generally long, typi-
cally amounting to from one to three
vears. In the meantime, It would be
necessary for producers to acquire and
carry the costs of the necessary capital.
One available method for ralsing such
capital is to generate it internally,
through current revenues. However, if
this cannot be done at current price
levels, that source of capital would not
be available unless prices could be ralsed.
An alternative method is to borrow the
necessary capital. However, it would then
likely be necessary to amortize and pay
the current costs of such capital, which
may be high in view of the risks involved.
Thus, {t 18 conceivable that adequate
capital could not be ralsed in the absence
of an increase in current prices.
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Comment No. 10. The FEA solicits
comments upon the actual significance
of the above concerns regarding capital
formation in today's environment, Such
comments should be specific and quanti-
fied, to the extent possible.

A second substantive consideration is
that the proposed incremental approach
places the entire risk of failure of a proj-
ect upon the producer, This, in turn, may
discourage investment in many potenti-
ally valuable but speculative projects.
Although this risk factor would certainly
be considered in determining the appro-
priate rate of return for purposes of es-
tablishing (for second category tech-
niques? whether a particular project Is
uneconomical, this may be small con-
solation to a producer whose project ex-
periences a substantial shortfall and who
is not in a position to spread his risk
among several projects. FEA cannol re-
move all risk, or even the major burden
of the risk, from producers, However, in
order to elicit substantial response to the
incentive it may be desirable to permit
earlier recovery of investment than
would occur under the proposed incre-
mental approach.

It should be noted that only the first
alternative listed above is responsive to
issues regarding the need of producers
to acquire capital in advance of Imple-
mentation of a project. Al of the listed
alternatives may be characterized as
providing a degree of risk mitigation,
albeit in different degrees.

However, each of the three alterna-
tives has its own disadvantages, which
may ultimately persuade FEA to adhere
to its proposed Incremental approach.
Thus, the first alternative, which per-
mits a producer to price some of its ‘“‘cur-
rent” (pre-tertiary) production at the
incentive price, would have none of the
above discussed advantages of the In-
cremental approach. At a minimum, this
approach would pose complex issues in
arriving at an apportionment formula
that would assure that unjustified bene-
fits to non-tertiary production, out of
proportion to the risks and risk capital
involved, were not created. In this con-
nection, it should also be borne in mind
that every increase in price for any
“current” crude oil will further aggra-
vate the existing downward pressure on
ceiling pricés of other current produc-
tlon. Since an increase in prices would
not be strictly tied to additional pro-
duction under this approach, the impact
upon total production could conceivably
be negative. Moreover, it is not clear
that such an approach would substan-
tially minimize the administrative con-
cerns, discussed in section V.B.2,, sur-
rounding the incremental approach. It is
not clear, for example, that a definite
and uniform self-executing formula can
be adopted which would avoid the need
for a certification process.

As with the case of a self-executing
formula for determining whether a proj-
ect is economical, it would likely require
great and complex speclficity as to the
elements to be incorporated in the for-
mula. It would also have to provide suf-
ficient certainty in application that it
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would not result in after-the-fact con-
trary determinations by FEA. Comment
No. 11. However, the FEA invites com-
ments and suggestions regarding possi-

ble formulae for implementing this al-
temative.

The second alternative would appar-
ently avoid some of the administrative
concerns pertaining to the proposed ap-
proach, by avoiding the need to differ-
entiate between incremental production
and that production which would have
occurred through the use of feasible
non-tertiary methods. Under this ap-
proach, all production resulting from the
application of a qualifying technique
would receive the incentive price. How-
eyer, it does not appear that this alter-
native would obviate the need for a cer~
tification process altogether,

In the first place, those projects ap-
plying second category tertiary recovery
technigues would have to be evaluated to
determine whether they meet the incre-
mental production criterion discussed in
section V.A.1b,, unless that criterion is
dispensed with. In addition, such second
category projects would have to be evalu-
ated to determine whether they would be
economical without the incentive, and
for this purpose it would be necessary to
predict incremental recovery. Also, it
would still be necessary, in those cases In
which a property is subject to both terti-
ary and non-tertiary modes of recovery,
to distinguish that portion of total pro-
duction which is attributable to the ter-
tiary technique. A possible compromise
in this respect might be to assign pro-
duction to tertiary technigque on the
basis of capital apportionment, along the
lines of that discussed above with respect
to the first alternative. However, such an
approach is subject to the same quali-
cations as discussed above with respect
to the first alternative.

The sccond alternative also presents
the possibility of encouraging some inef-
ficlent uses of the incentive. Although it
would not permit a producer to increase
the price of crude oil prior £o implemen-
tation of the tertiary recovery project, it
would permit increased prices for crude
oll which would have been produced even
in the absence of such a project. This, in
turn, could result in the undertaking of
projects which would not be justified in
terms of the additional production of
orude oll, because it would present an op-
portunity to price other crude oil at
higher prices.

The third alternative, which is a varia-
tion of the incremental approach, would
in theory limit crude oll receiving the in-
centive price to incremental erude oil, but
would permit such crude oil to be atirib-
uted to the early periods following im-
plementation of the tertiary recovery
project. The proposed “incremental” ap-
proach differs from this alternative in
that it would permit only that produc-
tion occurring after recovery of the cer-
tified non-incremental crude oil for the
specified period to be priced at the in-
centive price, Under the third alterna-
tive, producers might be allowed to price
a disproportionately high amount of
“early™ crude ofl as incremental tertiary

PROPOSED RULES

crude ofl, This would presumably permit
faster recovery of capital investment and
result in a commensurate reduction of
the risk to producers, making the under-
taking more attractive. However, the rate
of acceleration would have to be suf-
ficlently limited that it would not result
in incentives to abandon such projects
prematurely, before any substantial in-
cremental production actually occurs, or
effectively remove all risk from the pro-

ducer, Comment No. 12. The FEA re-.

quests suggestions as to possible formulae
to accomplish these purposes, and com-
ments regarding the effectiveness of this
posisble approach. Suggested formulae
should be accompanied by specific anal-
yees of the manner in which they would
operate in practice.

2. Administrative issues, As proposed,
the amount of incremental crude oil
which would be produced as a result of
a quallfying tertiary enhanced récovery
project would be determined and certi-
fied, and only such crude oil would be
eligible to receive the incentive price as
tertinry crude oil. The certification
would be made by appropriate state or
federal authority, subject to FEA review,
and would be expressed In terms of both
the life of the project and as o series of
time-phased increments during the life
of the project.

Crucial to the practicability of this
proposed approach are the willingness
and resources of existing state and fed-
eral regulatory suthorities, other than
the FEA, to make the required deter-
minations. Therefore, as previously indi-
cated, the FEA has forwarded copies
of this notice to the authorities which
it has preliminarily identified as possible
certifying authorities, for their specific
comments and suggestions, Coples have
also been sent to and comments re-
quested from the Interstate Oil Com-
pact Commission (“IOCC"), an organi-
zation comprised of representatives from
most if not all of the state agencies.
These authorities, and the properties
over which they would have jurisdiction
for certification purposes, are as follows:

Authority Properties in

Alsbama Stato Ofl and Alabama.

Gaa Board.

Alpska Department of
Natural Resources, Di-
vision of Oll and Gas,

Arlzona Oil and Gas Con-
servation Commission,

Arkansas Oil and Gas

on.

California Department of
Conserzation, Division
of Oll and Gaas.

Colorado Ol and Gas
Conservation Commis-
alon.,

Florida Department of
Natural Resources, Bu-
reau of Geology, O#
and Gas Section.

Georgis “Department of
Natural Resources.

Idaho Department
Lands

Alsska,

Arizona,
Arkansas.
California,

Colorado,

Florida

Ceorgla,

of Idaho,

INinois 2 Department of Tiinols,
Mines and Minerals, Ol
and Gas Divisfon.

Authority

Indiana Department of
Natural Resources, Ofl
and Gas Division.

Town Geological Survey.. .

Kansas Corporation Com-
mission, Oll and Gas
Conservation Division,

-Kentucky Department of
Mines and Minerals, Ofl
and Gas Diviston.

Joulsinnn Department of
Conservation,

Maryland Geological Sur.

Properties in
Indiana,

Towa.
Kansas.

Kentuoky,

Louisiang,
Maryland.

oy,

Michigan Department of
Natural Resources,
tiasissippl State Ol and
Gas Board.

Missourf State Ofl and
Gas Counell,

Montana Board of Oi)
und Gas Consorvation.

Nebraska Ol and Gas
Conservation Commis-

sion.

Nevada Do t of
Conservation and Nat-
ural Resources, Division
of Ofl and Gas Conser-
vation.

Now Mexico Ofl Conserva-
tion Comminsion.

New York Department of
Environmental Conser-
vation, Bureau of Min-
erals,

North Carolina Depart-
ment of Natural and
Economic Resources,
Division _of Resource
Pmnnln‘ and Evalua-

Norm Da.kou Geological
Survey.

Ohlo Department of Nat-
ural Resoureos, .

Michigan.
Mississlppl
Missouri.
Montana,

Nebraska,

Nevada,

New Mexico,
New York.

North Carolina

North Dakota,
Onhlo,
Oklahoma,
Ou Connruﬂon Di-

Orogon Dopnﬂment of
Goology and Mineral
Industries.

Pennsylvania Department
of Environmental Re-
sources, Division of Ol
and Gas,

South Oarolina State De-
velopment Board, Divi-
sion of Geology.

South Dakota Geological
Survey.

Oregon.

Pennsylvania,

South Carolins.

South Dakota.

nt of
Conservation, Division
of Geology.

Texas Rallroad
sion, O}l and Gas Divi-
slon. -

United States Geologlea!
survey.

Utah Oll, Gas and Mining
Board.

vu'glnl. Department of

and  Industiry,
Dlviﬂon of Mines and

Tonnessee.

Washington.
West Virginia Dopuunent West Virginia.
of Mines, Oil and Gas
Division.
Wyoming ©Ofl and Gas
Conservation Commis<
slon.

Such suthorities have been Identified on
the basis of FEA’s preliminary deter-

Wyoming.
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mination that they are likely to have the
required expertise to make the deter-
minations called for. They are taken
from the 1876 Divectory of State Oll and
Ges Agencies, published by the IOCC.
However, the FEA is nol totally familiar
with the extent of the resources avail-
able or which ‘could feasibly be made
available to such authorities; and there
may also be other authorities capable of
performing this function. Comments and
suggestions in this regard are solicited.

The FEA has considered, but has
rentatively rejected, the alternative of
centralizing all certification functions in
the FEA. The reasons for not proposing
such centralization are discussed in seo-
tlon V.A.2, However, the FEA does pro-
pose to review all certification decisions
concerning the amount of incremental
crude ofl eligible for the incentive price,
and to provide that such certifications
would not become “final™ until there has
been at least an opportunity for such re-
view. A certification would become
“final" after sixty (60) calendar days
fromn the date of notification to the pro-
ducer of FEA’s receipt of the certifica-
tlon and supporting documentation, un-
less within that period the FEA questions
or challenges the certification or some
portion thereof, A producer would not be
entitled to rely upon such a certification
unless and until it becomes “final.”

The essential reason for retention of
& review function is to provide the FEA
with the means and express authority to
fulfill its overall responsibility for the
operation of the incentive program. It
s not contemplated that the FEA would
ordinarily seek to substitute its judgment
for the technical expertise of existing
authorities; its review would be intended
simply to provide a final check against
any  errors, omissions or apparent
nnomalies. Tt would also tend to promote
at least rough uniformity among geo-
graphical areas.

Comment No. 13. The FEA recognizes
that this two-step certification procedure
presents the prospect of additional delay
in implementing tertiary enhanced re-
covery projects. While the FEA pres-
ently believes that some such delays may
be a necessary cost of promoting other
objectives, it requests comments and
suggestions concerning ways in which
this process can be streamlined. In addi-
ton, as previously indicated, the FEA
will be considering administrative fac-
tors among others In determining
whether the “incremental” approach is
the most desirable.

Comment No. 14. Evaluation and com-
ments are also requested concerning the
administrative feasibility of making the
determinations called for. Several com-
ments in response to the third stage
EPCA proceeding argued that distin-
gulshing the amount of crude ofl atirib-
utable to tertiary recovery techniques
from that attributable to other methods
s extremely difficult, if not impossible.
Under the propesal, the certifying au-
thority would be called upon to project
the amount of production which could
fave been obtained without application
of the qualifying tertiary recovery proj-

PROPOSED RULES

ect, both from continuation of produc-
tion methods actually used prior to or in
addition to the project and from any
other non-tertiary methods which could
have been (but have not been) applied.
The “incremental” crude ofl eligible for
pricing as tertlary crude oll would be
total crude oil production above these
amounts, The FEA recognizes that these
calculations may be complicated, and it
requests comments on whethier they can
be accomplished within available re-
sources and in a reasonably expeditious
manner. However, FEA is preliminariy
of the view that it should not be impossi-
ble to make these determinations, nor
does it expect absolute precision in doing

50.

The FEA also recognizes that, at least
in theory, a determination of what non-
tertiary methods would be feasible might
involve economic analysis, For example,
a particular secondary method of re-
covery might be or become uneconomic,
even if technically feasible, because
quantities of crude oil’ which could be
produced thereby would not be sufficient
to cover marginal costs. However, it is
not FEA's intention to require the certi-
{ying authorities to undertake this kind
of analysis. It proposes to call upon
certifying authorities to consider only the
technical feasibility of various non-ter-
tiary recovery methods, and to base its
projections accordingly. In other words,
the non-incremental production base-
line would include quantities producible
from non-fertiary projects which are
technically feasible, even if they would
not be economical. Of course, this may
result in a somewhat artificial situation.
since In these cases it can be sald that a
portion of the "non-incremental” crude
ofl would not have been produced but
for the tertiary enhanced recovery proj-
ect, However, since non-tertiary recovery
methods are generslly less costly than
tertiary methods, and since the quanti-
ties of crude ofl necessary to make such
methods economical are therefore com-
paratively small, the amount of crude
oil thus “artifically” considered non-in-
cremental may not be significant. On the
other hand, if the certifying authorities
were not to consider potential produc-
tion from other methods, the result
might frequently be that potentinl pro-
duction from economical non-tertiary
methods would be given an unwarranted
incentive,
« Comment No. 15. The FEA requests
evaluation and comment upon the vali-
dity of the above observations concern-
ing imputed production from non-ter-
tiary methods. If they are considered
not to be valid, suggestions are requestad
as to how potential production from non-
tertiary methods which are economically
feasible can be determined and ac-
counted for. A possible solution, which
would further complicate the certifica-
tion process and is thus not presently
favored, would be for the certifying au-
thority to certify several quantities con-
ditionally, subject to FEA determination
as to whether a particular non-tertinry
method would be economical.

Comment No. 16. Comments are also
requested upon whether it is feasible to
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make the determunaton of incremental
crude oll both in terms of total ultimate
incremental production and in terms of
o series of time-phased (monthly or
quarterly) increments. The purpose of
determining incremental production over
& series of several time periods is simply
to account for the fact that the addition-
al production may occur in the form of
an increased rate of production, as well
as inoreased total production, and to per-
mit ingentive pricing of the incremental
production as it occurs. Since the deter-
mination of incremental crude oil will
presumably be based upon production
curves, this approach preliminarily ap-
pears feasible to the FEA,

C. PRICE TO WHICH TERTIARY CRUDE OIL IS
ENTITLED,

As proposed, tertiary crude oil, as de-
termined under methods discussed in the
preceding sections, would be entitled to
be sold at a market clearing price. Com-
ment No. 17."However, the FEA is nlso
considering, and requests comments
upon the alternative of permitting ter-
tiary ‘crude oil to be sold at upper tier
prices. (In addition, as 'discussed in sec-
tion V.Alc., the FEA is considering the
alternative of permitting upper ter
prices for “second category"” tertiary en-
hanced recovery techniques, and market
prices for “first category” techniques
and for those second category techniques
which can be shown to be otherwise un-
economical In specific situations. This
alternative will not be specifically dis-
cussed here.)

In the third stage EPCA proceeding,
the FEA sought and received many com-
ments upon the alternatives of upper
tier price versus market price. A sub-
stantial number strongly urged market
price, contending that it is necessary to
allow all of the stimulus the market can
provide, It was also urged that provision
of a market price would provide a more
reliable investment climate, by produc-
ing greater investor confidence that the
price of tertiary crude oil would be rela-
tively free [rom the polential of future
price “rollbacks.” and would facilitate
transition to unconfrolled prices gener-
ally. Under the EPCA, the FEA cannot
provide absolute assurance against the
necessity for revision of prices for ter-
tiary crude oil, inasmuch as such crude
oll has not been exempted from the com-
posite price limitations of that Act and
inasmuch as the pricing of any category
of domestic crude oil must take into
account and balance the impacts upon
other categories. However, the FEA views
these more subjective factors pertaining
to Investment declsions as real and legiti-
mate, and it belleves they are entitled
to welght In its determination of which
price level to select.

On the other hand, many commenters
urged upper tier prices, stressing the
need for substantial incentives. While
many among this group did not specifi-
cally object to market prices, implying
rather that upper tier prices would be
sufficient, some commenters did object
to market prices on the grounds of ad-
ministrative difficulties. Principally, they
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argued that the creation of a third class
of crude oll would make an already com-
plex system of entitlements more com-
plicated. However, such objections were
lacking in specificity, Finally, some were
concerned that market level prices would
exert an undue downward pressure upon
crude oil in the other tiers and thus be
counterproductive. This concvern was
shared by some of those who favored
markel prices, In that their support for
such prices was conditioned upon remov-
ing tertiary crude oil from the composite
price computation.

In determining whether to adopt the
market price as proposed or the upper
tier alternative, the FEA will take into
consideration a number of factors. First,
it will attempt to determine, at least in
general terms, the amount of crude ofl
which would be elicited from each ap-
proach. Obviously, upper ter prices will
not provide any sdditional incentive for
tertiary recovery on properties which are
presently producing all upper tier oil.
They may provide sufficient Incentive
for such techniques on properties pro-
ducing lower tier oil, although market
prices may produce an incentive for even
greater recovery. Comment No. 18. The
FEA therefore requests that producers
provide their best estimates of their
probable responses to each alternative,
including the extent to which additional
production would otherwise be lower tier
oil and the extent to which it would
otherwise be upper tier oil. The FEA
seeks specific quantification, to the ex-
tent possible. In making these estimates,
producers should take into account the
effects of recent developments, such as
the redefinition of the term “property”
(41 FR 36172, August 26, 1976) and mod-
ification of criteria for determining
whether a property qualifies as “stripper
well property” (41 FR 48318, November
3, 1976), which may have the effect of
increasing permissible prices of crude
oil which would formerly have been con-
sidered "old" or “lower tier" crude ofl.

To the extent that prices for crude ofl
produced from a property which 5 a
candidate for a tertiary enhanced re-
covery project would no longer be af-
fected by one or the other of the al-
ternatives discussed herein because of
these other developments, producers’
estimates of production response to the
applicable price incentive alternative dis-
cussed herein should be reduced.

The FEA recognizes that the Lewin
study indicated, under the assumptions
and conditions there stated, that more
additional crude oil can be elicited at
market prices than at upper Uer prices.
It also recognizes that many commenters
belleved the analysis of the production
response to upper tier prices (as opposed
to market prices) to be somewhat overly
optimistic. It is largely on the strength
of these observations, confirmed by many
comments, that the FEA has proposed
market prices. However, the FEA desires
as much detall from producers as pos-
sible in order to check these conclusions
against the current, situation and to bal-
ance them sgainst the possible disad-

vantages of a market price.
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Second, the FEA will to de-
termine the Impact of the two alterna-
tives upon the composite price, and
hence the impact upon permissible
prices for other domestic crude oil. For
this purpose as well the above produc-
tion response data are requested, to-
gether with an estimate of the years in
which the increased production will oc-
cur, As previously indieated in section
III., the FEA currently estimates that
the Impact of a market price for tertiary
crude ofl upon the composite price would
be as follows:

FPeroent
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However, the FEA wishes to test the
validity of these¢ data agninst producer
estimates of how much increased pro-
duction can be expected and whence
tlower or upper tier) it would come.

Commenters are asked to bear in mind
that the actual incentive price of tertinry
crude oll, whether it be upper tier or
market, must be included in the compu-
tation of the actual weighted average
price of all domestic crude oll. The FEA
does not have authority, under present
law, to disregard the actual price of
tertiary crude oil or to use an imputed
value for such crude ofl In making its
composite price determinations.

Third, the FEA will consider the ad-
ministrative difficulties involved in each
approach. Comment No. 19. Comment~
ers are requested to detail thelr concerns
arising out of the implications for the
efititlements program and sany other
problems of administration which they
foresee with respect to each allernative.
They are also  requested to assess
whether these concerns are of such
magnitude that they would deter imple-
mentation of tertiary enhanced recovery
projects or otherwise outweigh the bene-
fits of the particular alternative consid-
ered. However, FEA does nol presently
believe that using market prices will
present any new or different problems
with respect to the entitlements program,
since the recent exemption of stripper
well erude ofl has already necessitated
the adoption of similar adfustments to
the entitlements program to account for
domestic crude oil permitted to be sold
ot market prices. See 41 FR 37599 (Sep-
tember 7, 1076) (proposal to implement
stripper well oil exemption), and 41 FR
48319 (November 3, 1976) (final action
implementing exemption), Similar ad-
Justments have also been required for
Naval Petroleum Reserves crude oil.

One alternative which the FEA has
considered, but has tentatively decided
against, is a “ratemaking” approach, i.¢,,
an approach in which the FEA would
specially set prices for crude ofl derived
from a qualifying project based upon its
assessment of what would constitute a
“reasonable rate of return” on invest-
ment In the tertiary recovery project, In
theory, such an approach has some con-
siderable appeal, but In practice it ap-
pears to the FEA to present unacceptable
difficulties.

In theory, a ratemaking approach
would permit the FEA to finely tune per-
missible prices to the economics involved
such that sufficient incentives are given
but unjustified windfalls are prevented
However, the practical difficulties ore
many and significant. First, setting the
price would require detailed and time-
consuming proceedings, as a resull of
which many possible projects would
likely encounter significant delays in the
FEA. While it is true that the FEA moy
be engaging essentially in a “rate of re-
turn” analysls, for purposes of determin-
ing whether g project involving a “second
category” tertlary enhanced recovery
technique would be economical withouot
the Incentive, such an analysis would be
required only for such “second category”
techniques; and even as to such tech-
niques the need for this analysis could
be limited to those ¢ases in which the
producer seeks more than an upper tier
price if the alternative discussed in sec-
tion V.A.1.c. Is adopted. Under that alter-
native, the implementation of a project
Involving & “second category” technique
would automatically entitle increment:)
crude oil to recelve upper tier prices, and
only if market prices were sought would
an economic analysis be requived. Thu:
under the proposed approach only i se
lected few cases would require this sort
of analysis. Moreover, the need for de-
talled examination of every element of
the calculation, not only of the “rate
base” but also of the projected retwn
should not be &s great under an approach
in which the analysis {5 used as a check
against meritless cases, In contrast to an
approach in which the FEA would then
be required to establish a specific retum
and determine how it would be realized

Second, as history with ratemaking
proceedings seems to establish, such pro-
ceedings are never really finished. Since
an established price would necessarily be
based upon estimates of future produc-
tion, and other estimates and assump-
tions which may not be realized or may
be exceeded, there would be constant
(and often legitimate) pressure to in-
crease or decrease prices which have been
set. Thus, setting prices in this fashion
wounld likely involve unacceptable con-
sumption of time and undesirable delay
It would also tend to Increase produces
uncertainty and promote a “wait-and-
see" attitude concerning even meritori-
ous projects, or it may promote halting
and piece-meal profect implementation
In contrast, under the proposed approach
a producer would have to accept a sub-
stantial portion of the risks, but should
be encouraged to do so by reasonable
assurance that increased prices within
the broad general constraints of the up-
per tier or market limits will not be de-
pendent upon prior administrative ap-
proval.

There are other considerations agatns
adopting the ratemaking approach, such
as the compliance and entitlement pro-
gram difficulties which may be increased
under a system in which there is a pro-
liferation of lawful crude oil price “cell-
ings.” For all of these reasons the FEA
has preliminarily determined that this
approach should not be pursued.
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Comment No. 20. The FEA recognizes
thal Lo forego & strict rate of return ap-
proach for determining permissible prices
may be to encourage the application of
vsecond category” techniques at the ex-
pense of “first category” techniques, since
under o single incentive price there
would be a greater return from projects
which are only marginally uneconomic
under present conditions than from those
projects which are clearly uneconomic
because of their higher costs. However,
the probability of this occurrence should
be reduced to the extent that “first cate-
gory” techniques promise greater addi-
tional erude oil recovery, In any event,
on a preliminary basis it does not appear
to FEA that the need to avoid these sit-
uations s sufficient to outweigh the prac-
tical disadvantages of adopting a rate of
return approach. However, commenters
are invited to provide their views as to
whether the provision of a single incen-
tive price applicable to all projects would
cause producers to apply inefficient
methods, and if =0 whether the magni-
tude of this effect would be sufficient to
warrant the approach of setting a speci-
fic incentive price for each project.

I. EVENTS OCCURRING AFTER PROJECT INPLE~
MENTATION—EVFECT OF PRIOR CERTINICA~
TION OF A PROJECT

As proposed, a “final” certification
once given to a project would be subject,
nevertheless, to certain express and im-
plied continuing conditions. This would
be true both for FEA certification that a
particular project involving application
of a “second category” tertinry recovery
technique is a qualifying “bona fide ter-
tiary enhanced recovery project,”" and
also for the certification, required for all
projects involving either first' or second
category techniques, of the amount of
tertiary crude oil which may receive the
Incentive price.

Both the determination $hat a “second
category' technigue qualifies and the de-
termination of the amount of incre-
mental crude oil resulting from an eligi-
ble project would be expressly condl-
tioned upon the producer’s implementing
the project, and continuing to implement
the project, at the times and to the ex-
tent represented in its requests for cer-
tification, Such representations would be
deemed to be incorporated In the certi-
fication, unless the certification expressly
sets forth different conditions.

If a producer Is found not to have
adhered to such representations or ex-
press conditions, the certification would
be subject to retroactive revocation or
modification, as the FEA may determine
to be appropriste. In sddifion, a proj-
ect involving a “first category” technique
must in faot meet the applicablé re-
Quirements concerning the extent to
which the processes or materinls must
be applied in order to qualify automati-
cully, or be subject to retroactive dis-
allowance of .the incentive price. These
conditions would be in addition to the
condition that such certifications may
be revoked or modified retroactively, if
the producer 1s determined not to have
sought certification in good falth, or
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not to have pursued the project in good
faith. Moreover, a certification would be
revocable or retroactively for
any material error of which the producer
Eknew or should have known, or whicl it
caused. Any such revocation or modifica-
tion would make a producer subject to
appropriate remedial orders.

The above conditions are believed to
be mecessary because the certifications
provided for under the proposed ap-
proach will of necessity be based not
upon accomplished and verifiable {acts,
but rather upon the intentions of the
producers. Since the producer Is In the
best position both to know what will be
required and to control project imple-
mentation, it seems reasonable to re-
quire adherence to the material repre-
sentations made by the producer in seek-
ing certification as & condition to
recelving the incentive price. These con-
siderations are relevant even though the
incentive price would apply only to incre-
mental crude ofl resulting from a par-
ticular project. The determination of
the amount of incremental crude oil de-
pends substantially upon the determi-
nation of what the actual production
decline curve would have been in the
absence of the project. Thus, in theory
at least, the extent to which a producer
receives the Incentive price would di-
rectly depend upon the amount of pro-
duction in excess of this curve, and the
amount of such incremental production
would in turn be directly dependent upon
the extent to which the producer con-
tinues to apply the tertinry recovery
processes. In this sense, there would be
a continuing natural incentive for' the
producer to proceed diligently with the
project after certification. Nevertheless,
the projection of & production decline
curve is only an estimate which could
be erroneous. Thus, it conceivably could
happen that a producer could receive
the incentive price for a substantial
quantity of crude oil without applying
substantial efforts at tertiary recovery,
primarily because of an overly pessi-
mistic production decline projection.
Hence, the condition that the producer
actually proceed in sccordance with its
representations as to its proposed ter-
tiary recovery activities,

The FEA recognizes that the above pro-
posed requirements could create anom-
alous situations in which & producer
might be induced to continue economi-
cally unsound actions with respect to
projects that do not prove to be success-
ful, in order to avoid the risk of revoca-
tion, unless there are means for effecting
& rational adjustment. Of course, modi-
fication short of revocation may be ap-
propriate in proper cases, and prospec-
tive pricing adjustments to remedy any
past omissions might also be appropriate
in some cases.

Comment No. 21. The FEA Is con-
cerned to avoid these anomalous situa-
tions, and also to avoid imposing unreal-
istic conditions upon producers, while at
the same time meeting the objective of
preventing unwarranted and unintended
windfalls as a result of substantial mis~-
calculation. Therefore, it requests com-~
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ments and suggestions regarding alter-
native means of accomplishing these

pUrposes.

It should be noted that nothing In the
proposed regulations would prevent a
producer from seeking recertificaton
based upon the then known circum-
stances, and this is an obvious possible
route to take. However, it would entail
additional time and possible production
delay, and could in practice amount to
a series of “inverse” rate proceedings in
which eligible quantities rather than
prices are adjusted. Or it may be possi-
ble to ndopt, either in the regulations or
in the certifications or in both. & mini-
mum level of proposed actions (a “flexi-
bility factor™) below which a producer
could not go without seeking recertifica-
tion. Another possibility is to make the
failure to adhere to representations
prima facie grounds for total prospective
disallowance of the incentive price, sub-
Ject to the producer's ability to show why
no or.a lesser disallowance is justified,
and without prejudice to retroactive dis-
allowance in the event the FEA deter-
mines that the producer has not pro-
ceeded in good faith.

The FEA recognizes the complexity of
these considerations, and of the pro-
cedural issues they present, and requests
the asgistance of commenters in seeking
to resolve them in the most productive
manner.

Comment No. 22. In connection with
the foregoing, the FEA also solicits com-
ments as to the appropriate role to be
played by the initial certifying authori-
ties in monitoring post-certification ac-
tlons of the producers, and in making
any required post-certification determi-
nations and adJustments.

It should aiso be noted that receipt
of a certification cannot be construed
as vesting in the reciplent an unquali-
fied right to receive a particular incen-
tive price, even if nothing in the pro-
ducer's conduct or circumstances
amounts to “cause” (in the above-dis-
cussed senses) for revocation or modi-
fication. The price for tertiary crude oll,
like that of other domestic crude oil
which is not exempt from price controls,
remains in principle subject to altera-
tion, in order to effect complinnce with
the pricing requirements of the EPCA
and other legislation, current or future.
The FEA fully intends to preserve the
incentive intact to the extent it feaslbly
can do so without jeopardizing the fun-
damental goals of national energy policy
and the requirements of law; but under
present law it cannot provide absolute
assurance against any changes in the in-
centive regardless of future circum-
stances,

E. APPLICABILITY OF¥ THE INCENTIVE TO
EXISTING PROJECTS

Generally, the incentive is proposed Lo
be made applicable only to projects which
are inltiated after the effective date of
the proposed amendments (ie,, after the
date of issuance of the amendments as
a final rulemaking), and after receipt
of the various required certifications dis-
cussed in the preceding sectlons. It
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would also be applicable to expeansions
of existing projects, if such expansions
are undertaken after the effective date
of the proposed amendments and after
receipt of the required certifications.
However, an existing project may be
certified prospectively if: (1) It would
be abandoned in the absence of the In-
centive; (2) because of a material and
not reasonably foreseeable changes of
objective circumstances; and (3) viewed
prospectively under the facts and cir-
cumstances existing at the time certifi-
cation is sought, it is eligible for certi-
fication under the criteria applicable to
new projects. An existing project which
is applying a first category technique
would be required to obtain FEA cer-
tification as if it were a second category
project. For these purposes, & project
(or expansin) would be considered in-
itlated at the time of the first expendi-
ture or binding obligation for capital
necessary to implement the project (or
expansion).

There are a number of existing en-
hanced recovery projects which involve
the application of techniques meeting
the definitions discussed In section
V.A.la. The FEA does not propose to
consider such projects to be qualifying
projects, except as discussed above, es-
sentially for the reason that their very
existence Implies that they have been
considered feasible in the absence of the
incentive by the producers who have in-
vested in them. The producers nmiay have
invested in these projects for a variety of
reasons, sufficient in their minds to justi-
fy the project. To the extent that the
expectations and assumptions upon
which these decisions were based have
generally been realized, the FEA believes
that there should be no need to provide
additional incentives, If, however, there
has been & material and not reasonably
foreseeable change of circumstances such
that the producer would be forced to
abandon the project, then provision of
the incentive would be appropriate if the
project would otherwise qualify for cer-
tification.

Comment No. 23. The FEA requests
commenters’ views on the foregoing limi-
tations regarding existing projects, with
particular reference to producer claims
of intended abandonment and the re-
quirement for “changed circumstances.”
The FEA recognizes that the objective of
increasing total domestic crude ofl pro-
duction would be furthered by prevent-
ing producer abandonment of existing
projects prior to exhausting production
therefrom, and that provision of the in-
centive may help to prevent or delay
such abandonment. It may also be
argued that only those projects whose
continuation is sensible and meritorious
would be permitted to receive the incen-
tive, since they would have to qualify on
& prospective basis for certification, and
that a “changed clrcumstances” require-
ment is therefore unnecessary. However,
the “changed circumstances” require-
ment Is intended to take account of two
matters, First, it 1s intended to prevent
the FEA from having to rely exclusively
on producer claims of intended abandon-
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ment, and to require producers to justify
their position with reference to reason-
ably objective and demonstrable facts.
Second, 1t is Intended to recognize that
a producer who has already “sunk’ sub-
stantial investment costs in a project is
in a different economic position than one
who has yet to decide whether to incur
such costs, and to prevent use of the
incentive simply to recover such sunk
costs, While these considerations may be
implicit in determining whether to cer-
tify a “second category" technique as
being uneconomical in the absence of the
incentive, they would nol otherwise be
considered with respeet to “first cate-
gory’ techniques.

It may be, however, that the concerns
which have motivated the FEA (o pro-
pose & “changed ciroumstances” rule
either are not significant or do not jus-
tify the time and administrative prob-
lems involved in making s “changed
circumstances” determination, at least
where continuation of the project would
otherwise qualify for certification if
viewed as a new project. Or there may
be other and better methods of meeting
these concerns, The FEA solicits com-
ments and suggestions in this regard, and
also with respect to whether there is
substantial reason to believe that the in-
centive is necessary for existing projects,

VI. Omner Marrens

A. QUALITATIVE ASSESEMENT OF THE ENVI-
RONMENTAL IMPACTS OF THE PROPOSED
AMENDMENTS

The probable impacts on the environ-
ment of the proposed amendments have
been reviewed, and the FEA has con-
cluded that the short-term effects
(within the next six months) of the
amendments will not significantly affect
the quality of the environment. Within
this peried the FEA will have completed
and made available for public comment
an  Environmental Impact Statement
(“EIS"), which is presently in prepara-
tion, concerning any énvironmental con-
sequences of actions which may be taken
to the proposed amendments. FEA will
then have an opportunity to'incorporate
conclusions based upon the EIS into any
final regulations or revisions thereof, to
account for any changes indicated by
environmental considerations, prior to
any substantial action being taken pur-
suant to such regulations

The potential long-term effect of the
proposed amendments will be increased
prices for certain crude oil, a possible
related slight decrease in consumption of
crude ofl and derivative products, and
more extensive and intensive application
of the techniques described in section
V.A.1.3. to properties which will already
have been in production (through pri-
mary and secondary means) prior to the
implementation of tertiary techniques in
response to the Incentive provided here-
in, The latter effect may in turn involve
the increased consumption of some
chemicals, such as carbon dioxide, sur-
factants, and the like, which may be dis-
charged into the environment; possible
Increased demands on resources such as
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water; and possible increase in emis on
from power sources,

However, these will be realized in sig-
nificant or measurable degree, If at all.
ounly after a substantial period of time
from the date of this proposal, As noted
in the preceding sections, the Jead times
required to plan a project, acoumulate
capital, and commence application is
substantial, amounting to from one to
three years. As the notice commencing
the third stage EPCA proceedings notoed
cven the more readily available tech-
nigues are not put into operation imme-
diately, but require as much as one year
in determining technical feasibility and
parameters. It is possible that expansion
of an exlsting project might be accom-
plished in Jess time, but this can be nt-
tributed to the proposed Incentive only
when done pursuant to certification as
provided In the proposed regulation:
and such certification would not occur
until several months after the regula-
tions become final, Accordingly, the FEA
has determined that there will be no
measurable short-term environmenta!
impacts as a rvesult of the proposcd
amendments, and that the final reguls-
tions will reflect or be amended to reflect
any necessary changes dictated by en-
vironmental considerations prior to any
substantial action having been taken
pursuant thereto,

Pursuant to section Tic) (2) of
Federal Energy Administration Act of
1974, Pub, L. 93-275, a copy of this pro-
posed rulemaking has been submitted to
the Administrator of the Environmenta)
Protection Agency ("EPA”) for his com-
ments concerning the impact of this pro-
posal on the quality of the environmen!
EPA comments have been received. In ¢
letter Lo the Federal Energy Administra
tion on December 2, 1976, EPA stated

[T]he Environmental Proteotlon Ageno:
has reviewed the Pederal Energy Administrn-
tHon's draft potice of proposed rulemakin
setiing forth revisions to 10 CPR Pari 210
“Additional Price Incentives for Tertlary Er
hanced Recovery Techniques.” The rulems!
1ng revisions propowe measures which will cu
cournge the use of tertiary recovery tec!
niques o Increase domestic ol productic
Waste streams from these technigues b
the potential to cause significant onviro-
mental degradation unléss tanovative co
trol technology or closed systems are incor
porated into factlity deafgns. Tn addition, !
the use of tertiary recovery resulta in wn
discharge of pollutants to the waters of Lhe
United Htates, a National Pollutant Die-
charge Ellmination System permit will be ro-
quired for such under the prov)
stons of Section 402 of the Federal Waler
Pollution Control Act of 1072, We encourny:
FEA to address these concerns in the confex!
of both the public hearing and final ol
making on this propoenl,

The FEA invites relevant observations or
comments upon the matters noted in the
foregoing EPA comments. Commenters
should also be cognizant of the fact thal

Drinking Water Act, Pub. L, 93-623.
directed toward eventual implementation
of a permit system for certain under-
ground injection activities. See 41 FR
36730, August 31, 1976,




$. CONFORMING AMENDMENTS

If the proposed amendments are
sdopted, the FEA Intends to adopt nec-
pssary  collateral amendments to the
Mandatory Petroleum Allocation and
Price Regulations to reflect the amend-
ments proposed today, such as the en-
utlements provisions and the producer
certification (of sales to purchasers) pro-
visions. These conforming amendments
are not set forth verbatim herein, as the
FEA believes they will be of a relatively
ministerial nature, The FEA understands
that the necessity to alter the entitle-
ments provisions has been one of the
reasons assigned for opposing the market
price approach to the incentive, but it
does not understand such opposition to
be directed at the formal aspects of
adspting the entitlements provisions, The
conforming amendments would largely
parallel those proposed to be accom-
plished with to stripper well

crude ofl (41 FR 37509, September 7,
1076).

C. DRAFTING CONSIDERATIONS

Appended to this Notice are proposed
regulations intended to implement the
matters proposed by the FEA and dis-
cussed herein. They are complex in
structure, but are intended to reflect FEA
proposals on the wide variety of issues
discussed in section V, In view of their
complexity, however, they may have un-
intended consequences in application
which potentially affected persons may
be able more readily to ascertain. There-
fore, the FEA urges close scrutiny of the
proposed regulations. FEA would wel-
come identification of any potential
problems, and suggestions as to how they
may be avoided, as well as suggestions
concerning ways in which the proposed
regulations can be simplified,

VII. WRITTEN COMMENT PROCEDURES

Interested persons arve invited to par-
ticipats in this rulemaking by submitting
data, views or arguments with respect to
the proposals set forth in this notice to
Executive Communications, Room 3309,
Federal Energy Administration, Box JV,
Washington, D.C. 20461,

Comments should be identified on the
outside envelope and on documents sub-
mitted to FEA Executive Communica-
tlons with the designation "Additional
Price Incentives for Tertiary Enhanced
Recovery Techniques; Findings Con-
cerning Adjustments to the Composite
Price for Domestic Crude OIll as a Pro-
duction Incentive.” Fifteen copies should
be submitted. All comments received by
Tuesday, March 1, 1877, before 4:30 pan.
will be considered by the Federal Energy
Administration before final action is
faken on the proposed regulations.

Any information or data considered by
the person furnishing it to be confiden-
tial must be so identified and submitted
in writing, one copy only. The FEA re-
serves the right to determine the con-
fidential status of the information or
datn and to treat it according to that
determination.
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VIII. Pusric HEARINGS

FEA has defermined that in addition
to holding & public hearing in this pro-
ceeding In Washington, D.C., public
hearings will also be held in FEA Regions
V1 (Dallas, Texas) and IX (San Fran-
cisco, Californin).

1. National Hearings, The Washing-
ton, D.C. hearing (the “National hear-
ing") will be held beginning at 9:30 a.m.
on Thursday, March 3, 18977 and con-
tinued, if necessary, on Friday, March 4,
1977, in Room 2105, 2000 M Street, NW,,
Washington, D.C. 20461, In order to re-
ceive comments from interested persons
on the matters set forth herein. Any per-
son who has an interest in the proposed
amendments issued today, or who is a
representative of a group of class of
persons that has an Interest in today's
proposed amendments may make a writ-
ten request for an opportunity to make
oral presentation. Such a request should
be directed to Executive Communica-
tions, FEA, and must be received before
4:30 p.m, on Tuesday, February 15, 1977,
Such a request may be hand delivered
to Room 3309, Federal Building, 12th
and Pennsylvania Avenue, NW., Wash-
ington, D.C., between the hours of 8:00
am. and 4:30 p.m., Monday through
Friday. Requests should be submitted in
accordance with the “Request Proce-
dures” set forth below.

2. Regional Hearings. The San Fran-
cisco regional hearing will be held at
9:30 a.m., Thursday, February 24, 1977,
at the location specified below, and will
be continued, if necessary, on Friday,
February 25, at the same location, The
Dallas regional hearing will be held at
9:30 a.m., Monday, February 28, 1977, at
the location specified below, and will
be continued, if necessary, on Tuesday,
March 1, 1977 at the same location. Any
person who has an iInterest in the pro-
posed amendments issued today or who
is a representative of a group or class
of persons that has an interest in the

proposed amendments issued today may
make a written request for an oppor-
tunity to make an oral presentation.
Such a request should be directed to FEA
at the address given below for the ap-
propriate Region, and in accordance with
the “Request Procedures” set forth be-
low. Requests must be received before
4:30 p.m, on Monday, February 7, 1977,

Subrmltl requests (o Hearing loeatlou
Lestify 10—

Reglon

VI Dallas,
Tox.

FEA, Attention
Mr, Gary An-
threws, 2006
West Moeking-
bird Lane,
Dalins, Tex,
T35,

FEA Reglonal
Admindstrator,
Attention: K;
Lafle), External
Aflalrs Divi-
sion, 111 Pine
St., Son Fran.
oisoo, Calil
PLIIE R

Exooutive Iun,
Jubilee Roow,
2257 West Mook
ingblrd Lane,
Dadipy, Tex,

IX, Sat Fruns

Tlimsn Bldg,,
elseo, Calif.

Room 2675, 525
Market 8t,, San
Franoisco, Culil,
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3. Request procedures. The following
request procedures are applicable to
both the National and Regional Hear-
ings. Persons requesting an opportunity
to make an oral presentation should sub-
mit their written requests to the appro-
priate address for the region in which
they wish to appear. Requests should be
labeled both on the document and on the
envelope “Additional Price Incentives for
Tertiary Enhanced Recovery Tech-
niques; Findings Concerning Adjust-
ments to the Composite Price for Domes-
tic Crude Oll as a Production Incentive.”

The pérson making the request should
be prepared to describe the interest con-
cerned, if appropriate, to state why he is
proper representative of a group or class
of persons that has such an interest,
and to give a concise summary of the
proposed oral presentation and a phone
number where he may be contacted
through Thursday, February 17, 1977.
Each person selected to be heard will be
s0 notified by the FEA before 4:30 p.m.,
Thursday, February 17, 1977 and must,
if feasible, submit 100 coples of his state-
ment to Regulations Management, FEA,
Room 2214, 2000 M Street, NNW., Wash-
Ington, D.C. 20461, before 9:00 am. on
Wednesday, March 2, 1977, for the Na-
tional hearing, and to the location of the
hearing on the day the statement is
scheduled to be presented, for the Re-
gional hearings.

4. Hearing procedures. The FEA re-
serves the right to select the persons to
be heard at these hearings, to schedule
thelr respective presentations, and to es-
tablish the procedures governing the
conduct of the hearings. The length of
each presentation may be limited, based
on the number of persons requesting to
be heard.

An FEA official will be designated to
preside at the hearings. These will not be
judicial or evidentiary-type hearings.
Questions may be asked only by those
conducting the hearings, and there will
be no cross-examination of persons pre-
senting statements, Any decision made
by the FEA with respect to the subjecl
matter of the hearings will be based on
all information available to the FEA,
At the conclusion of all initial oral state-
ments, each person who has made an
oral statement will be given thé oppor-
tunity, If he so desires, to make a re-
buttal statement, The rebuttal state-
ments will be given in the order in which
the initial statements were made and will
be subject to time limitations.

Any person who wishes to ask a ques-
tion at the National or Regional hear-
ings may submit the question, in writing,
to the presiding officer. The presiding
officer, will determine whether the ques-
tion is relevant, and whether the time
limitations permit it to be presented for
answer,

Any further procedural rules needed
for the proper conduct of the hearings
will be announced by the presiding of-
ficer.

A transcript of the hearings will be
made and the enfire record of the hear-
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ings, including the transcript, will be
retained by the FEA and made avail-
able for inspection at the Freedom of
Information Office, Room 2107, Federal
Buillding, 12th and Pennsylvania Ave-
nue, NW, Washington, D.C,, between the
hours of 8:00 am. and 4:30 pam., Mon-
day through Friday. Any person may
purchase a copy of the transcript from
the reporter.

Emergency Petroleum Allocation Act of
1073, Pub, L. 93-150, as amended, Pub. L. 98-
511, Pub, L. 04-00, Pub, L, 04-133 and Pub.
L. 94-163, and Pub. L. 94-385; Federal En-
ergy Administration Act of 1074, Pub, L. 83—
275, as amonded, Pub, L. 94-385; Energy
Polley and Conservation Act Pub. L. 84163,
ns amended, Pub. L. 04-385; EO. 11790, 30
FR 23185,)

The Federal Energy Administration
has determined that this document does
not contain o major proposal requiring
preparation of an Infiation Impact State-
ment under Executive Order 11821 and
OMB Circular A-107.

In consideration of the foregoing, it is
proposed to amend Part 212 of Chapter
II, Title 10, Code of Federal Regulations
as set forth above.

Issued in Washington, D.C,, January 6,
1977,
MicsaeL F. BUTLER,
General Counsel,
Federal Energy Administration.

1. Section 212.73 is amended In para-
graph (a) to read as follows:

£ 212,73 Lower tier cciling price rule”

(a) Rule. Except as provided In § 212.74
with respect to new crude ofl; except as
provided in Subpart C of this part for
exempt items; except as provided in
§ 212.715 for Incremental crude ofl result-
ing from the implementation of a quali-
fled tertiary enhanced recovery project;
and except as provided in § 212.76 for
certaln crude ofl produced from unitized
properties, no producer may charge a
price higher than the lower tler ceiling
p&ce for any flrst sale of domestic erude
o

» » L » »
88 212.75-212.97 renumbered us 212.-
76-212.78.

2, Bectlons 212,75, 212,76 and 212,77,
are renumbered §§212.76, 212,77 and
212.78, respectively.

3. A new § 21275 is adopted, to read
as follows: .

£ 21275 Incremental crude oil result-
ing from the implementation of o
qualified tertiary enhanced recovery
project.

(a) Rule. (1) Notwithstanding the
provisions of § 212.73(a), and subject to
the procedures and limitations herein-
after provided in this § 212.75, first sales
of incremental crude oil resulting from
the fmplementation or expansion of a
qualified tertiary enhanced recovery
project are exempt from the ceiling price
limitations of this subpart.

(2) No domestic crude oil shall be eli-
gible for pricing in accordance with
paragraph (a) (1) of this section, unless
the producer has obtained the required
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certifications pursuant to paragraph (d)
of this section, and unless such oil is sold
in accordance with the determinations
and conditions of such certifications.

(h) Applicabilily of rule to erxisting
tertiary enhanced recovery projects. (1)
Except as provided in subparagraph (2)
of this paragraph (b), only crude oil
which is produced from a qualified terti-
ary enhanced recovery project initiated
alter the effective date of this section
and after receipt of the required certifi-
cations, or crude ofl produced from a
qualified expansion, initiated after the
effective date of this section and after
receipt of the required certifications, of
a previously existing tertiary enhanced
recovery project, may qualify for pricing
in accordance with paragraph (a) of this
section. For purposes of this paragraph
(b), a projéect or expansion is initinted at
the time of the first expenditure or in-
currence of a binding obligation for capi-
tal necessary for the project or expan-
sion.

(2) Incremental crude oil produced
from a project, or expansion thereof,
which was Initiated prior to the effective
date of this section or prior to receipt
of the required certifications, may qual-
ify for pricing In accordance with para-
graph (8) of this seotion only if:

(1) The producer affirms that he in-
tends to abandon the profect in the
absence of permission to price production
therefrom in accordance with paragraph
‘a) of thissection; .

(if) There has been a material and
not reasonably foreseeable change of
circumstances since the time that the
project or expansion was initiated; and

(111) The project is certified under the
criteria and pursuant to the procedures
provided in paragraph (d) of this sec-
tion. For purposes of determining eligi-
bility for certification, an existing proj-
ect shall be examined prospectively, on
the basis of the circumstances existing
at the time such certification is sought.
Notwithstanding any other provision of
this section, an existing project must be
certified as being uneconomical under
the otherwise applicable price celling, and
as otherwise qualifying as & tertiary en-
banced recovery project, whether or not
such certification would have been re-
quired at the time the project (or ex-
pansion) was initiated.

(c) Definitions. For purposes of this
section:

A “qualified tertiary enhanced recov-
ely project” is a project for the enhanced
recovery of crude oil, to the extent that
such project involves the application of
one or more of the following technigues
(provided, that the expansion of a proj-
ect existing on the effective date of this
section and already applying one of these
techniques shall be considered a bona
fide tertiary enhanced recovery project
only If such expansion Is certified pursu-
ant to paragraph (d) of this section as
being uneconomical under the otherwise
applicable ceiling price and as otherwise
qualifying) &

(1) Miscible fluid displacement, ie.,
an oll displacement process in which gas
or aleohol is injected into an oil reservoir,
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at pressure levels such that the injected
gas or alcohol and reservoir oil are mis-
cible. The process may include the con.
current, alternating; or subsequent injec-
tion of water. The injected gas may be
natural gas, enriched natural gas, o lig.
uefied petroleum gas slug driven by nat.
ural gas, or carbon dioxide. However, If
the injected fluld is less than 25 percent
of the reservoir pore volume being served
by the injection well or wells (in the
case of gas injection), or is less than 10
percent of the reservolir pore volume be-
Ing served by the injection well or wells
(in the case of alcohol injection), such
technique shall be considered a “quali-
fied tertiary enhanced recovery project”
only if certified pursuant to paragraph
td) of this section as being uneconcmical
under the otherwise applicable price cell-
ing nnd as otherwise qualifying as a ter-
tiary enhanced recovery project. Gas oy~
cling, l.e., gas injection into gas conden-
sate reservolrs, 1s not a miscible fluid dis-
placement technique within the meaning
of this section.

(2) Steam drive injection, L.e., the con-
tinuous injection of at least 50 percent
quality steam into one set of wells (In-
jection wells) to effect oil displacement
toward and production from a second sel
of wells (production wells) .

(3) Microemulsion, or micellar/ emul-
sion, flooding, {.¢., an augmented water-
flooding technique in which a surfactant
system is injected in order to enhance oil
displacement toward producing wells, A
surfactant system normally ineludes a
surfactant, hydrocarbon, consurfactant,
an eleotrolyte and water, and polymers
for mobility control. If the size of the
micellar slug (not Including the polym-
ers) is less than 10 percent of the re-
servolr pore volume belng served by the
injection well or wells, this technique
shall be considered a “qualified tertiary
enhanced recovery project” only if certi-
fled pursuant to paragraph (d) of this
section as belng uneconomical under the
otherwise applicable price cefling and as
otherwise qualifylng as a tertiary en-
hanced recovery project.

(%) In situ combusion, ie., combus-
tion of ofl in the reseryoir, sustained by
continuous air injection, to displace un-
burned oil toward producing wells. If

such combustion is not to be continued
until at least 15 percent of the reservolr
yolume being served by the Injection well
or wells has been burned, such technique
shall be considered a “gualified tertiary
enhanced recovery project” only if certl-
fied pursuant to paragraph (d) of this
section as being uneconomical under the
otherwise applicable price celling and as
otherwise quallfying as a tertiary en-
hanced recovery technique.

(5) If certified pursuant to paragraph
(d) of this section as being uneconomi«
cal at the otherwise applicable price ceil-
ing and as otherwise qualifying, polymer
augmented waterflooding, e, aug-
mented waterflooding in which organic
polymers are injected with the water 0
improve areal and vertlcal sweep effi-
clency.

(6) If certified pursuant to paragraph
td) of this section as being uneconom!~




(>

e A PASR R A

i, A e

cal under the otherwise applicable price
ceiling and as otherwise qualifying,
cyclic steam injection, i.e., the alternat-
ing injection of steam and production of
oil with condensed steam from the same
well,

(T If certified pursuant to paragraph
(«1) of this section as being uneconomical
under the otherwise applicable price ceil-
ing and as otherwise qualifying, alkaline
(or “caustic”) flooding, le., an aug-
mented waterflooding technique in which
the water Is made chemically basic as a
result of the addition of alkali metals.

(8) If certified pursuant to paragraph
1d) of this section as being uneconomi-
cal under the otherwise applicable price
celling and as otherwise qualifying, car-
bon dioxide augmented waterflooding,
Le., injection of carbonated water, or
water and carbon dioxide, to increase
waterflood efliciency.

(9) If certified pursuant to paragraph
(d) of this section as being uneconomical
under the otherwise applicable price ceil-
ing and as otherwise qualifying, immis-
vible carbon dloxide displacement, ie.,
injection of carbon dioxide into an ofl
reservoir to effect ofl displacement under
conditions in which miscibility with res-
ervoir oil is not obtained.

“Certifying authority” means, with re-
spect to certifications concerning the
amount of incremental crude oil which
will result from implementation of qual-
ified tertiary enhanced recovery project,
the federal or state governmental or reg-
ulatory body to whom the FEA has dele-
gated responsibility for making the de-
terminations required by paragraph (d)
of this section for the property involved,
or, In the absence of such delegation, the
FEA. With respect to certifications con-
cerning whether a project qualifies as a
“qualified tertiary enhanced regovery
project,” the term means the FEA, The
FEA shall in all events have an original
power to perform the functions of a cer-
tifying authority, notwithstanding any
delegation.

“Incremental crude ofl* (resulting
from the implementation of a qualified
tertiary  enhanced recovery project)
means the amount of crude ofl which is
or will be produced as a result of the
operation of such a project and which s
in excess of the amount of -crude oil
which could have been produced from
the property through technically feasible
non-tertiary methods. As applied to ex-
pansion of existing tertiary enhanced re-
covery projects, the term means the
amount of crude oil which is or will be
produced as a result of the expanded
project and which s in excess of the
amount of crude ofl which would have
been produced in the absence of such ex-
pansion. The actual amount of incre-
méental crude ofl shall be determined pur-
suant to paragraph (d) of this section,

(d) Certification requirements and
procedures. A producer desiring to initi-
ate o tertiary enhanced recovery project,
or to expand an existing project, shall
obtain final certification of the amount
of incremental and nonincremental crude
oll which will result from the implemen-
tation of such project, prior to charging
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any price in excess of the ceilling which
would otherwise be applicable to such
crude ofl under § 212.73(a) or § 212.74(a).
In addition, such producer shall obtain
certification that the project (or expan-
sion) is a qualified tertiary enhanced re-
covery project, except to the extent that
such certification is not required under
paragraph (¢) of this section by reason
of the technique applied. (However, not-
withstanding that such certification is
not required by reason of the technique
applied, prices in excess of the celling
price which would be applicable but for
this § 212795 may be disallowed under
subparagraph (5) (ii) of this paragraph
(d).) The general procedures to be fol-
lowed in obtaining such certifications,
and the limitations and conditions upon
any such certifications, are set forth in
the ensuing subparagraphs. As used here-
in, the term “certifying authority” shall
signify the authority determined to be
appropriate for the particular certifica-
tion being sought, as provided in para-
graph (c) of this section.

(1) The producer shall submit an ap-
plication for certification to the certify-
ing authority. The producer shall have
the burden of establishing entitlement to
certification, and shall submit all data,
required by these regulations or guide-
lines issued pursuant thereto or reason-
ably demanded by the certifying author-
ity, necessary to enable the certifying
authority to determine whether it can
make the findings and certifications re-
qutre# by subparagraph (2) of this para-

Ppn.

(2) (i) The certifying authority shall
determine whether any and how much
crude oil qualifies for pricing in accord-
ance with paragraph (a) of this section.
In making such determination, the certi-
fying authority shall apply the criterla
set forth in subparagraph (2) (i) of this
paragraph and any guidelines issued
pursuant to paragraph (e) of this section.
The certifying authority shall exercise
its independent judgment, and may re-
fuse certification or grant certification in
whole or in part. It shall base its decision
upon the data submitted to it by the
producer, but in determining whether to
deny certification or fo limit certification
to an amount less than that requested by
the producer may rely upon any other
reliable Information available to it and
made known to the producer.

(i) In determining whether and to
what extent to certify a project, the
certifying authority shall determine: (A)
Whether the project or expansion thereof
qualifies as a qualified tertiary enhanced
recovery project within the meaning of
paragraph (¢) of this section; and (B)
the estimated amount of incremental and
non-incremental crude oil (as defined in
paragraph (¢) of this section) which will
result from such project or expanslon.
The amount of incremental and non-
incremental crude oil shall be expressed
in terms of both the total amount of in-
cremental and non-incremental recovery
over the life of the project and as a
series of time-phased (per month or
quarter) incremental and non-incre-
mental production estimates, commenc-
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Ing with the time that the project is
estimated to begin producing incremental
crude oil. The certifying authority shall
not certify a project ns a qualified terti-
ary enhanced recovery project unless it
Is determined that: (1) Under all the cir-
cumstances, the producer could not rea-
sonably be expected to undertake (or ex-
pand) the project in the absence of an
ability to charge prices for the expected
incremental crude oil in accordance with
pargaraph (a) of this section, because
the project would not be economical
under the otherwise applicable ceiling
price; and (2) the project (or expansion)
is estimated to result in a recovery of in-
cremental crude ofl in an amount of at
least 5 percent of the original crude oil
in place.

(3) If the certifying authority deter-
mines to certify the project and an
amount of incremental crude oil as
above, it shall so provide in writing.
Such certification shall specifically in-
clude the amount of incremental erude
oll, expressed in time-phased increments
as provided in subparagraph (2) (i), of
this paragraph, and the amount of non-
incremental crude oil which will be pro-
duced during the same periods. By
separate memorandum, the certifying
authority shall concisely recite the data
relied upon, the criteria applied, and the
reasoning and methodology by which its
conclusion was reached. The producer
shall thereupon forward to the FEA the
certifying authority's determination and
certification, its supporting memoran-
dum, and all documents and data sub-
mitted by the producer in support of its
application as well as any other data
relied upon by the certifying authority.

(4) The FEA shall have the plenary
power to review the certifying author-
ity’s action and to make such modifica-
tions or de novo determinations, or to
remaind for further consideration, as it
determines to be proper on the basis of
the record before it or any other infor-
mation available to it. The FEA shall act
upon the matter, if at all, within 60 days
of Its acknowledgement to the producer
of receipt of the materials specified in
subparagraph (3) of this paragraph. If
the FEA does ont notify the producer in
writing of any adverse action within
such 60-day period, the producer may
treat the certifying authority’s certifi-
cation as final, An “adverse saction,”
within the meaning of the preceding sen-
tence, is any negative determination (in-
cluding s reduction in amounts or change
in timing of incremental oil production),
proposed negative determination, any
challenge to or guestion concerning the
propriety of the certification or the ade-
quacy of the materials to support such
certification, or any demand for addi-
tional information. Notwithstanding any
of the foregoing, no certification shall be
final unless and until all other certifica-
tions required under this § 212.75 have
been made.

(6) (1) A producer may charge the
price permitted for incremental crude
ofl under paragraph (a) of this section
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only after receipt of and strictly in ac-
cordance with the terms of a final cer-
tification. In particular, the producer
may not treat any crude ofl as inore-
mental crude oil until the amount of
crude oil produced during a particular
period exceeds the amount of non-incre-
mental crude oll established for that
period in the certification.

(i) A final certification shall be sub-
Ject to revocation or modification, at
any time and either retroactively or
prospectively or both, as and to the
extent that the FEA determines to be
appropriate: (A) If the producer fails
to Implement its proposed project at the
times and to the full extent specified as
the basis upon which such certification
was given (and the producer’'s represen-
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tations in applying for certification shall
be deemed to be the specified basis for
certification unless the certifying au-
thority specifies otherwise) ; or (B) if the
producer does not implement the project
in good faith; or (C) if certification was
given on the basis of a material error
of which the producer knew or should
have known, or to which the producer
contributed. Notwithstanding that a par-
ticular project is not required to obtain
certification as a qualified tertiary en-
hanced recovery project under this
§ 21275, prices charged under the pro-
visions of paragraph (a) of this section
for crude oll from that project may be
disallowed, on the same grounds and to
the same extent as provided in the pre-
ceding sentence, as if such project had

been certified on the basis that the pro-
ducer would meet the applicable quan
titative criteria set forth In paragrap!
(¢) of this section for the technigue |
question and that the producer wou!
otherwise fmplement the project as .-
scribed in its application for certific:-
tion of the amount of incremental erud
oll to be derived from such project.

(e) Additional procedures and oriter:
The FEA may from time to time publi
or otherwise make available to certify-
ing authorities, producers and the pub-
lic, additional procedures to be followed
and criteria to be applied in making th
determinations provided for In pare
graph (d) of this section.
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