
CHAPTER 101— FEDERAL PROPERTY 
MANAGEMENT REGULATIONS

SUBCHAPTER H— UTILIZATION AND DISPOSAL 
[FPMR Amendment H-98]

PART 101-46— UTILIZATION AND DIS
POSAL OF PERSONAL PROPERTY PUR
SUANT TO EXCHANGE/SALE AUTHOR
ITY

Subpart 101—46.4— Disposal 
Availability of P roceeds of Sale

This regulation provides updated refer
ences to title 7 of the General Accounting 
Office Policy and Procédures Manual for 
Guidance of Federal Agencies.

Section 101-46.404 is amended as 
follows:
§ 101-46.404 Availability of proceeds of 

sale.
Except as otherwise authorized by law, 

proceeds from sales of personal property 
disposed of pursuant to this Subpart 
101-46.4 shall be accounted for in ac
cordance with General Accounting Office 
Policy and Procedures Manual for Guid
ance of Federal Agencies, Title 7, Fiscal 
Procedures, section 15.4. The require
ments for a written administrative deter
mination to establish that a bona fide 
replacement is involved are set forth in 
§ 101-46.202 (a) (4). Procedures for the 
application of tlie proceeds from sale for 
the acquisition of similar items follow:

(a) Sale of property before the pur
chase of replacement property. (1) When 
the property to be replaced is sold before 
the acquisition of the replacement prop
erty, the proceeds of such sales will be 
credited to the agency’s budget clearing 
account,” ___ F3875.”

(2) * * *
(3) When the acquisition of the re

placement property is subsequently made 
and the obligation incurred, Standard 
Form 1081, Voucher and Schedule of 
Withdrawals and Credits, or other ap
proved form should be processed to
charge the budget clearing account, “__
F3875”, and credit the appropriation^ 
charged for the replacement. For audit 
purposes, the voucher must include or be 
supported by sufficient evidence to show 
that the reimbursement to the appropria
tion is applicable to the obligation in
curred for the acquisition of similar re
placement personal property.

* * * * *
(Sec. 205(c), 63 Stat. 390; 40 U.S.C. 486(c))

Effective date. This regulation is effec
tive September 9, 1976.

It is hereby certified that the impact 
does not meet the inflation impact cri
teria for major rules or regulations.

Dated: August 30, 1976.
Jack Eçkerd,

Administrator of General Services. 
[FR Doc.76-26291 Filed 9-8-76;8:45 am]
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Title 46— Shipping
CHAPTER I— COAST GUARD, 

DEPARTM ENT OF TRANSPORTATION 
[Docket No. HM-134; Arndt. No. 146-1]

PART 146— TRANSPORTATION OR STOR
AGE OF MILITARY EXPLOSIVES ON 
BOARD VESSELS

.Authority Citations
For reasons set forth in a document 

amending the authority citations in Parts 
171-179 of title 49, Code of Federal Regu
lations, appearing elsewhere in this is
sue of the F ederal R egister, 46 CFR Part 
146 is amended by adding an authority 
citation immediately following the table 
of contents to read as follows:

* * * * * 
Au th o r ity : 46 U.S.C. 170(7) (a-c); 49

U.S.C. 1803, 1804, 1808; 49 CFR 1.53 (e), ( f ) , 
unless otherwise noted.
(46 U.S.C. 170(7); 49 U.S.C. 1803, 1804, 1808; 
49 CFR 1.53 (e), ( f ) .)

Effective date: This amendment is ef
fective on January 3,1977.

Issued in Washington, D.C., on August 
31, 1976.

James T. Curtis, Jr., 
Director, Materials 

, Transportation Bureau.
[FR Doc.76-26377 Filed 9-8-76;8:45 am]

Title 47— Telecommunication
CHAPTER I— FEDERAL 

COM M UNICATIONS COMMISSION 
[FCC 76-820]

PART 0— COMMISSION ORGANIZATION 
Review Board

Adopted: August 31,1976.
Released: September 3,1976.

By the Commission: 1. Section 0.361 
(f ) of the rulès provides that a minimum 
of three members will participate in each 
‘‘case” referred to the Review Board. 
While it is relatively clear that the term 
“case” refers to the review of initial de
cisions only, and not to interlocutory 
matters, it is desirable that the provision 
be clarified. Action on urgent interlocu
tory matters (e.g., motions for extension 
of time) should not be deferred if less 
than three Board members are available 
to act. We are therefore amending the 
first sentence of § 0.361(f) to read as fol
lows:

(f) Except for Interlocutory matters, a 
minimum of three members will participate 
in each matter referred to the Board. * * *

2. Accordingly, it is ordered, effective 
September 15, 1976, That § 0.361 is 
amended as set out below. Authority for 
the amendment is set out in sections 4 (i) 
and (j), 5(d) and 303(r) of the Com
munications Act of 1934, as amended, 
47 U.S.C. 154 (i) and (j), 155(d) and 303
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(r). Because the amendment involves a 
matter of procedure and merely clarifies 
an existing provision, the prior notice 
and effective date provisions of 5 U.S.C. 
553 are inapplicable.
(Secs. 4, 5, 303, 48 Stat., as amended, 1066, 
1068, 1082; 47 U.S.C. 154, 155, 303.

Federal Communications 
Commission,

V incent J. M ullins,
Secretary.

In Part 0 of Chapter I of Title 47 of 
the Code of Federal Regulations, § 0.361
(f) is revised to read as follows:
§ 0.361 General authority.

* * * * *

( f ) Except for interlocutory matters, a 
minimum of three members will partici
pate in each matter referred to the 
Board. A majority of the members who 
participate in a case shall constitute a 
quorum. Any member assigned to a case 
who is not present at oral argument may, 
after reading the transcript of oral argu
ment, participate in the Board’s decision. 
However, so far as practicable, all of the 
members of the Board assigned to a case 
shall hear oral argument.

[FR Doc.76-26351 Filed 9-8-76;8:45 am]

Title 49— Transportation
SUBTITLE B— OTHER REGULATIONS RELATING 

TO TRANSPORTATION

CHAPTER I— MATERIALS TRANSPORTA
TIO N  BUREAU, DEPARTM ENT OF 
TRANSPORTATION 

[Docket HM—138; Arndt. No. 107-3]
PART 107— PROCEDURES 

Preemption and Enforcement Procedures 
The purpose of these amendments to 

49 CFR Part 107 is to (1) establish pro
cedural regulations that implement the 
preemption provisions of section 112 of 
the Hazardous Materials Transportation 
Act (Title I of Pub. L. 93-633), (2) pre
scribe procedures to be followed by the 
Materials Transportation Bureau (MTB)' 
in carrying out its enforcement responsi
bilities under sections 109, 110, and 111 
of the same Act, and (3) add several 
general procedural provisions covering 
the MTB’s hazardous materials public 
docket room, service of documents and 
subpoenas.

A mendments to G eneral P rovisions

The list of definitions in § 107.3 is ex
panded to include a definition of “per
son” which covers all of the commonly 
recognized classes of legal entities regu
larly doing business, as well as individ
uals. A definition of “respondent” is 
added for use in connection with the new 
Subpart D enforcement procedures. A 
definition of “State” is being Incorpo
rated verbatim from section 103(5) of the 
Hazardous Materials Transportation Act.
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A new § 107.9 is added setting forth a 
general description of the materials 
available for public inspection and copy
ing in the MTB’s hazardous materials 
public docket room.

A new § 107.11 prescribes the means for 
effecting service of documents for pur
poses of the various hazardous material 
procedural regulations.

A new § 107.13 specifies who has au
thority to issue subpoenas under section 
109(a) of the Hazardous Materials 
Transportation Act and prescribes the 
procedures for their issuance and service, 
the payment of witness fees, the handling 
of motions to quash or modify, and their 
enforcement.

P reemption

In enacting section 112 of the Haz
ardous Materials Transportation Act, the 
Congress endorsed the principle of Fed
eral preemption in order to preclude a 
multiplicity of State and local regula
tions and the potential for varying, as 
well as conflicting, regulations in the 
area of hazardous materials transporta
tion (S. Rep. No. 93-1193, 93rd Cong., 
2d Sess. 37 (1974) ). The pertinent provi
sions of section 112 read as follows:

Sec. 112. (a) General.—Except as provided 
In subsection (b) of this section, any require
ment of a State or political subdivision 
thereof, which is Inconsistent with any re
quirement set forth in this title, or in a 
regulation issued under this title, is pre
empted.

(b) State Laws.—Any requirement o f a 
State or political subdivision thereof, which 
is not consistent with any requirement set 
forth in this title, or in a regulation Issued 
under this title, is not preempted if, upon the 
application of an appropriate State agency, 
the Secretary determines, in accordance with 
procedures to be prescribed by regulation, 
that such requirement (1) affords an equal 
or greater level of protection to the public 
than is afforded by the requirements of this 
title or of regulations issued under this title 
and (2) does not unreasonably burden com
merce. Such requirement shall mot be pre
empted to the extent specified in such deter
mination by the Secretary, for so long as such 
State or political subdivision thereof con
tinues to administer and enforce effectively 
such requirement.'

Section 112(a) operates to preempt 
and nullify requirements of States and 
their political subdivisions pertaining to 
the transportation of hazardous mate
rials which are inconsistent with Federal 
requirements. The determination as to 
whether a State or local requirement is 
consistent or inconsistent with a Federal 
statute or Federal regulations is tradi
tionally judicial in nature. It is to be ex
pected that conflicts between State and 
local hazardous'materials requirements 
and the Hazardous Materials Trans
portation Act and related regulations will 
be the subject of future litigation. The 
Bureau, however, does not see the courts 
as the exclusive arbitrators of the incon
sistency questions that may be posed by 
§ li2 (a ). Therefore, to facilitate the op
eration of section 112(a ), procedures are 
established in new .Subpart C providing 
States and their political subdivisions 
and persons affected by requirements of 
States or political subdivisions the op
portunity to seek administrative rulings
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as to the consistency or inconsistency of 
any particular State or political subdivi
sion requirement. Also established are 
the procedures required by section 112(b) 
by which States or political subdivisions 
may obtain formal determinations that 
their inconsistent requirements are not 
preempted.

The new Subpart C prescribes means 
for obtaining inconsistency rulings and 
preemption determinations with respect 
to existing hazardous materials require
ments of States and political subdivisions 
of States. These procedures are not a 
vehicle for receiving pre-enactment ap
proval by the MTB. The Bureau does not 
hold itself out as legislative drafting or 
editorial service nor will it provide legal 
research service for State or local gov
ernments or legislators. It will, however, 
upon application, review State and politi
cal subdivision requirements which have 
been officially adopted by a State or 
political subdivision.

In defining the term “political subdivi
sion” usedjn section 112 of the Act, the 
Bureau has taken the view that it in
cludes not only the agencies of a State 
government, as well as municipalities and 
other local governments, but also en
tities created by one or more States or 
municipalities.

Section 107.203 invites applications for 
inconsistency rulings from States, polit
ical subdivisions, and persons affected 
by hazardous materials requirements of 
States and political subdivisions. It also 
specifies what each applicant must sub
mit as part of his application. Section 
107.205 requires private applicants to 
serve a copy of their application "5n the 
State or political subdivision concerned 
and gives the State or political subdivi
sion 45 days in which to commenk-Tr- 
respective of who files an application, the 
Office of Hazardous Materials Operations 
(OHMO) may serve notice on additional 
parties or publish notice of the applica
tion in the Federal R egister and invite 
interested persons to file written com
ments. - Under § 107.207 the Director, 
OHMO, exercises broad investigative au
thority to fully develop the information 
necessary for his evaluation of the ap
plication. Section 107.209 reserves to the 
Director, OHMO, the authority to review  ̂
and issue an inconsistency ruling on his 
own motion, invoking as necessary the 
same procedural mechanisms as are 
available in the case initiated by an ap
plication. Paragraph (c) of this section 
sets forth criteria employed by the Di
rector, OHMO, in making his ruling. 
These criteria comport with the test for 
conflicts between Federal and State 
statutes enunciated by the Supreme 
Court in Hines v. Davidowitz, 312 U.S. 52 
(1941). Each ruling is issued in writing 
and is served on the applicant and others 
who may be involved in the proceeding. 
When major issues are involved or the 
ruling has broad application, it may be 
published in the Federal R egister in ad
dition to being served on interested in
dividuals.

Section 107.211 provides a 30-day ap
peal period for any person aggrieved by 
a particular ruling.

Section 107.215 invites States and po
litical subdivisions (not private parties) 
to submit applications for non-preemp
tion determinations. As specified in para
graph (b) of this section, each applica
tion must set forth the facts and the 
applicant’s rationale and arguments in 
support of the non-preemption deter
mination sought.

Section 107.217 requires a State or po
litical subdivision applying for a pre
emption determination to serve notice of 
that application on those persons which 
the State or political subdivision can rea
sonably identify as being affected by the 
requested determination. The OHMO 
may add to the service list or publish no
tice in the Federal R egister, or both. All 
persons upon whom notice is served or 
who are identified in the Federal Regis
ter notice will have the opportunity to 
submit written comments. Under 
§ 107.219, as in the case of inconsistency 
rulings, the Director, OHMO, has broad 
procedural authority to fully develop the 
necessary information for making his 
determination. This includes the author
ity to require supplemental submissions 
from the applicant. The Director may 
dismiss an application without prejudice 
if there is insufficient information to 
make his determination; if the applicant 
fails to provide requested additional in
formation; or if the applicant fails to 
provide notice to affected persons. The 
Director will only consider a request for 
a preemption determination if the incon
sistency of the State or political subdivi
sion requirement in issue has been af
firmatively fixed by the order of a court 
of competent jurisdiction by a § 107.209 
administrative ruling that has become 
final, or through the express acknowl
edgement of inconsistency by the appli
cant. When the OHMO has received all 
of the information necessary for reach- 

* ing a determination, all participants are 
so notified and, if a formal determina
tion is not issued within 90 days, § 107.223 
affords the applicant the same opportu
nity for appeal as in the case of a denial.

Section 107.221, which provides for the 
issuance of a written determination, 
specifies the principal factors considered 
by the Director, OHMO, in reaching that 
determination. Whether a particular in
consistent State or political subdivision 
requirement unreasonably burdens com
merce is a question of fact and requires 
a balancing of the State’s or political 
subdivision’s interest in public health 
and safety against the national interest 

"In maintaining a free flow of commerce. 
The factors listed in § 107.221(b), no 
single one of which is dispositive in de
termining whether a State or political 
subdivision requirement creates an un
reasonable burden, provide in combina
tion the test by which that determina
tion is to be made. Such have been the 
factors employed by the Supreme Court 
in deciding whether various State trans
portation safety requirements impose an 
nnrflfl.srm».hie burden on interstate com
merce. See e.g. South Carolina State 
Highway Department v. Barnwell, 303 
U.S. 177 (1938); Southern Pacific v. 
Arizona, 325 U.S. 761 (1945); Bibb v.
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Navajo Freight Lines, 359 U.S 520 (1959). 
Section 107221 also provides for service of 
each preemption determination upon the 
applicant and other interested persons.

As in the case of inconsistency rulings, 
a 30-day appeal period for preemption 
determinations is provided by § 107.225. 
An appeal may be filed by any person ag
grieved by a particular preemption deter
mination.

Enforcement

New Subpart D describes the investiga
tive procedures and enforcement author
ities of the MTB with respect to its 
assigned area of responsibility for en
forcement of the hazardous materials 
regulations. It also sets forth the MTB’s 
procedures governing the imposition of 
sanctions with respect to violations of 
those regulations.

Section 107.301 describes the division 
of enforcement responsibilities among 
the operating elements of the Depart
ment of Transportation, including the 
MTB. The MTB exercises its hazardous 
materials enforcement responsibility 
through the OHMO. As stated in § 107.- 
303, Subpart D covers the OHMO seg
ment of this enforcement responsibility. 
Section 107.305 describes the investiga
tive procedures followed by OHMO in
spectors.

Under separate headings the remain
der of Subpart D describes the various 
enforcement sanctions available to the 
OHMO and with respect to those which 
are primarily administrative to nature 
(i.e., compliance orders and civil penal
ties) sets forth procedures governing the 
processing of individual actions. The 
choice of which enforcement action or 
combination of actions to be initiated in 
a given case is, of course, a matter of ad
ministrative discretion with the OHMO 
acting under the policy direction of the 
Director, MTB. The four types of en
forcement sanctions available to the 
OHMO are compliance orders, injunctive 
actions, civil penalties, and criminal pen
alties.

Sections 107.307 through 107.321 set 
forth the procedures applicable to the 
Issuance of compliance orders under sec
tion 109(a) of the Hazardous Materials 
Transportation Act. Sections 107.431 
through 107.359 set forth the procedures 
applicable to civil penalties assessed un
der section 110(a) of the Hazardous Ma
terials Transportation Act. In many re
spects of the compliance order and civil 
penalty procedures are similar. Both are 
Initiated by the issuance of a ndtice of 
probable violation with the respondent 
having 30 days in which to reply. Both 
provide the respondent with an oppor
tunity to present a rebuttal to the allega
tions, in writing or orally, or a combina
tion of both. They also provide means 
for settlement through informal compro
mise. In addition, both provide the re
spondent with options as to the degree of 
formality with which the matter is to be 
processed.

After receiving a notice of probable vio
lation indicating that the OHMO is con
sidering issuance of a compliance order,
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the respondent may (1) elect not to con
test the allegations, (2) proposed the ne
gotiation of a consent order, or (3) con
test the allegations. If a consent order 
cannot be worked out or the respondent 
contests the allegations, a hearing is held 
before an official who has the authority 
to dismiss the case or issue an order di
recting compliance. His order may be ap
pealed within 20 days after service.

In a situation where an ongoing or im
pending violation poses a risk requiring 
corrective steps be taken for the protec
tion of public health and safety without 
delay, an order directing immediate com
pliance can be issued under § 107.319. Al
though prior notice and opportunity for 
a hearing procedure do not apply in such 
a situation, the order is subject to admin
istrative appeal.

Section 107.331 and 107.333 reflect gen
erally the authority contained in section 
111 (a) and (b ), respectively, of the Haz
ardous Materials Transportation Act. 
These provisions provide for injunctive 
relief and punitive damages for violations 
of the hazardous materials regulations 
and for the enforcement of compliance 
orders. When time permits the Depart
ment of Justice will bring an action on 
behalf of the MTB in the appropriate 
U.S. District Court. However, when the 
situation involves an imminent hazard 
the Director, MTB, may bring the action 
on his own motion in the appropriate 
U.S. District Court.

When a respondent receives a notice 
of probable violation indicating that the 
Director, OHMO, is considering assessing 
a civil penalty, the respondent may, with
in 30 days of service, (1) pay the amount 
of the preliminary assessment, (2) make 
an informal response denying the allega
tions in whole or in part and offering ex
planatory information, or (3) request a 
hearing. The filing of an informal re
sponse provides the opportunity for in
formal conference and possible compro
mise of the case. If a hearing is requested 
it will be conducted before an OHMO 
official who may dismiss the case or issue 
an order assessing a civil penalty. His or
der may be appealed within 20 days after 
service; In any case in which a civil pen
alty is assessed, the factors listed in 
§ 107.359 are considered.

At any time after the issuance of a no
tice of probable violation in a civil pen
alty case and before it is referred to the 
Department of Justice for collection, the 
civil penalty can be compromised and set
tled by payment of the amount agreed' 
upon in compromise.

Section 107.371 reflects the criminal 
penalty provided for in section 110(b) of 
the Hazardous Materials Transportation 
Act. Section 107.373 describes generally 
the procedures followed by the OHMO 
and the MTB with respect to possible 
criminal violations.

Since these amendments relate to prac
tices and procedures of the MTB and its 
Office of Hazardous Materials Operations, 
notice and public procedure thereon Is 
not necessary. Because these amend
ments are intimately related to action 
being taken in Docket HM-134 appear
ing elsewhere in this edition of the Fed-
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eral R egister, these amendments are 
being made effective concurrently with 
those in HM-134. However, because 
the MTB contemplates a review of 
the procedures established by these 
amendments after they have been in 
operations for at least six months and 
since it is desirous of public partici
pation in that review, interested per
sons are invited to submit such- com
ments as they may desire with re
spect to the new preemption and enforce
ment provisions of new Subparts C and 
D of 49 CFR Part 107 to the Docket Sec
tion, Materials Transportation Bureau, 
U.S. Department of Transportation, 
Trans Point Building, Washington, D.C. 
20590. All comments received before the 
close of business on June 1, 1977, will be 
considered during the review, and will be 
available in the docket for examination, 
both before and after that date.

To be given particular attention during 
the review will be the civil penalty hear
ing procedures set forth in § 107.355 
which the Bureau recognizes may be 
more formal and burdensome than nec
essary to fulfill the statutorily required 
“ opportunity for hearing” . Accordingly, 
the Bureau is particularly desirous of 
receiving comments with respect to this 
specific subject.

In consideration of the foregoing, 49 
CFR Part 107 is amended as follows:

1. The table of sections is amended by 
adding the following new section numbers 
and headings:

Subpart A-—General Provisions
Sec.

• * * *  - . *
107.9 Public docket room.
107.11 Service.
107.13 Subpoenas; witness fees.

• * • • • 
Subpart C—Preemption

107.201 Purpose and scope. 
Inconsistency Rulings

107.203 Application.
107.205 Notice.
107.207 Processing.
107.209 Ruling.
107.211 Appeal.

No n -P reemption  Determinations

107.215 Application.
107.217 Notice.
107.219 Processing,
107.221 Determination and order.
107.223 Timeliness.
107.225 Appeal.

Subpart D—Enforcement
107.301 Responsibility for enforcement.
107.303 Purpose and scope.
107.305 Investigations.

Compliance Orders
107.307 Compliance orders generally.
107.309 Notice of probable violation.
107.311 Reply.
107.313 Consent order.
107.315 Hearing.
107.317 Presiding officer’s decision.
107.319 Compliance order for im m ediate  

compliance.
107.321 Appeal.

I njunctive  Action

107.331 Injunctions generally.
107.333 Imminent hazards.
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Civil Penalties
Sec.
107.341 Civil penalties generally.
107.343 Maximum penalties.
107.345 Notice of probable violation.
107.347 Reply.
107.349 Payment of penalty.
107.351 Informal response and assessment. 
107.353 Request for hearing.
107.355 Hearing.
107.357 Presiding officer’s decision.
107.359 Assessment considerations.
107.361 Appeal.

Crim inal  Penalties

107.371 Criminal penalties generally.
107.373 Referral for prosecution.

2. The authority citation following the 
table of sections is revised to read as 
follows:

Au th o r ity : 18 U.S.C. 831-835; 46 U.S.C. 
170(11); 49 U.S.C. 1421(c); 49 U.S.C. 1802, 
1806, 1808-1811; 49 CFR 1.53(e)-(h).

3. 49 CFR 107.3 is amended by adding 
new definitions of “Act”, “Person”, “Re
spondent” , and “State” and as amended 
reads as follows:
§ 107.3 Definitions.

As used in this part:
“Act” means the Hazardous Materials 

Transportation Act.
“OHMO” means the Office of Hazard

ous Materials Operations.
“MTB” means the Materials Trans

portation Bureau.
“Person” includes a corporation, com

pany, association, firm, partnership, 
society, and joint stock company, joint 
venture, sole proprietorship, as well as 
•any officer, director, owner or duly au
thorized representative of any such unit 
or an individual.

“Respondent” means a person upon 
whom the OHMO has served a notice of 
probable violation.

“State” means a State of the United 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, the 
Virgin Islands, American Samoa, or 
Guam.

4. Subpart A is amended by adding 
new §§ 107.9, 107.11, and 107.13 immedi
ately following § 107.7 to read as follows:
§ 107.9 Public docket room.

There is established in the MTB offices 
at 2100 2nd Street, SW., Washington, 
19.C., a public docket room in which 
there is available for public inspection 
and copying:

(a) Copies of notices of proposed rule- 
making issued by the OHMO or its pred
ecessor agency, including advance 
notices, together with the comments re
ceived thereon during rulemaking pro
ceedings, copies of any related F ederal 
R egister notices, final rules, petitions for 
reconsideration, and decisions issued in 
response to petitions for reconsideration;

(b) Applications for exemptions from 
the Department of Transportation’s reg
ulations governing the transportation of 
hazardous materials, including support
ing data, memoranda of any informal 
meetings with applicants, related Federal 
R egister 'notices, comments received 
thereon during the public comment pe

riod and copies of decisions issued 
granting or denying applications for ex
emptions;

(c) Applications for inconsistency 
rulings and nonpreemption determina
tions under Subpart C of this part, to
gether with the comments received 
thereon, related documents filed with the 
MTB, copies of related F ederal R egister 
notices, and rulings, determinations and 
orders issued in response to those appli
cations;

(d) Records of compliance order pro
ceedings and copies of OHMO compli
ance orders;

(e) Appeals filed under this part and 
MTB decisions issued in response to 
those appeals; and

(f) Such other information pertaining 
to the MTB’s hazardous materials pro
gram required by statute to be made 
available for public inspection and copy
ing and any information which the MTB 
or OHMO determines should be made 
available to the public.
§ 107.11 Service.

(a) Each order, notice, or other docu
ment required to be served under this 
part shall be served personally or by reg
istered or certified mail, except as other
wise provided.

(b) Service upon a person’s duly au
thorized representative constitutes serv
ice upon that person.

(c) Service by registered or certified 
mail is complete upon mailing. An official 
United States Postal Service receipt from 
the registered or certified mailing con
stitutes prima facie evidence of service.
§ 1 0 7 .1 3  Subpoenas; witness fees.

(a) The Director, MTB, the Assistant 
General Counsel for Materials Transpor
tation Law, or the MTB official desig
nated to preside over a hearing convened 
in accordance with this part, may sign 
and issue subpoenas either on his own 
initiative or, upon an adequate showing 
that the information sought will materi
ally advance the proceeding, upon the 
request of any person participating in 
that proceeding.

(b) A subpoena may require the at
tendance of a witness, or the production 
of documentary or other tangible evi
dence in the possession or under the con
trol of the person served, or both.

(c) A subpoena may be served person
ally by any person who is not an inter
ested person and is not less than 18 years 
of age, or by certified or registered mail.

(d) Service of a subpoena upon the 
person named therein shall be made by 
delivering a copy of the subpoena to such 
person and by tendering the fees for one 
day’s attendance and mileage as specified 
by paragraph (f) of this section. When a 
subpoena is issued at the instance of any 
officer or agency of the United States, 
fees and mileage need not be tendered at 
the time of service. Delivery of a copy of 
a subpoena and tender of the fees to a 
natural person may be made by handing 
them to the person, leaving them at his 
office with the person in charge thereof, 
leaving them at his dwelling place or 
usual place of abode with some person

of suitable age and discretion then resid
ing therein, by mailing them by regis
tered or certified mail to him at his last 
known address, or by any method 
whereby actual notice is given to him 
and the fees are made available prior to 
the' return date. When the person to be 
served is not a natural person, delivery 
of a copy of the subpoena and tender of 
the fees may be effected by handing them 
to a registered agent for service, or to 
any officer, director, or agent in charge 
of any office of the person, or by mailing 
them by registered or certified mail to 
that representative at his last known ad
dress or by any method whereby actual 
notice is given to the representative and 
the fees are made available prior to the 
return date.

(e) The original subpoena bearing a 
certificate of service shall be filed with 
the MTB official having responsibility for 
the proceeding in connection with which 
the subpoena was issued.

(f) A witness subpoenaed by the MTB 
shall be paid the same fees and mileage 
as would be paid to a witness in a pro
ceeding in the district courts of toe 
United States. The witness fees and mile
age shall be paid by the person at whose 
instance the subpoena was issued.

(g) Notwithstanding the provisions of 
paragraph (f) of this section, and upon 
request  ̂ the witness fees and mileage 
may be paid by the MTB if the MTB offi
cial who issued the subpoena determines 
on the basis of good cause shown, that:

(1) The presence of the subpoenaed 
witness will materially advance the pro
ceeding; and

(2) The person at whose instance toe 
subpoena was issued would suffer a seri
ous hardship if required to pay the wit
ness fees and mileage.

(h) Any person to whom a subpoena 
is directed may, prior to the time spec
ified therein for compliance, but in no 
event more than 10 days after the date of 
service of such subpoena, apply to the 
designated MTB official who issued the 
subpoena, or if he is unavailable, to the 
Director, MTB, to quash or modify the 
subpoena. The application shall contain 
a brief statement of the reasons relied 
upon in support of the action sought 
therein. The Director, MTB, or the des
ignated MTB official, as the case may be, 
may:

(1) Deny the application;
(2) Quash or modify the subpoena; or
(3) Condition denial of the applica

tion to quash or modify the subpoena 
upon the satisfaction of certain just and 
reasonable requirements. The denial may 
be summary.

(i) If there is a refusal to obey a sub
poena served upon any person under the 
provisions of this section, the MTB may 
request the Attorney General to seek the 
aid of the United States District Court 
for any District in which the person is 
found to compel that person, after notice, 
to appear and give testimony, or to ap
pear and produce the subpoenaed docu
ments before the MTB, or both.

5. New Subparts C and D  are added 
immediately following Appendix B to 
Subpart B to read as follows:
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Subpart C— Preemption 
§ 107.201 Purpose and scope.

(a) This subpart prescribes procedures 
by which (1) a State or a political sub
division of a State having a requirement 
pertaining to the transportation of haz
ardous materials or any person affected 
by the requirement may obtain an ad
ministrative ruling as to whether the re
quirement is inconsistent w;ith the Act 
or regulations issued under the Act, and
(2) a State or a political subdivision of a 
State may obtain a determination as to 
whether a requirement of that State or 
political subdivision, which is inconsist
ent with the Act or regulations issued 
under the Act and therefore preempted 
by section 112(a) of the Act is not so 
preempted.

(b) For purposes of this subpart “po
litical subdivision” includes a municipal
ity; a public agency or other instru
mentality of one or more States, munici
palities, or other political subdivisions of 
a State; or a public corporation, board, 
or commission established under the laws 
of one or more States.

(c) For purposes of this subpart regu
lations issued under the Act means the 
regulations contained in this subchapter, 
Subchapter C of this chapter and 46* CFR 
Part 146.

(d) Unless otherwise ordered by the 
Director, OHMO, an application for an 
inconsistency ruling which includes an 
application for a determination that the 
requirement is not preempted will be 
treated and processed solely as an ap
plication for an inconsistency ruling.

I nconsistency R ulings 
§ 107.203 Application.

(a) Any State or political subdivision 
or any person affected by a requirement 
of a State or political subdivision may 
apply to thè“ OHMO for an administra
tive ruling as to whether a particular 
existing requirement of the State or po
litical subdivision concerned is inconsist
ent with a requirement of the Act or the 
regulations issued under the Act.

(b) Each application filed under this 
section for a ruling must:

(1) Be submitted to the Office of Haz
ardous Materials Operations, U.S. De
partment of Transportation, Washing
ton, D.C. 20590. Attention: Hazardous 
Materials Preemption Docket;

(2) Set forth the text of the State or 
political subdivision requirement for 
which the determination is being sought;

(3) Specify each requirement of the 
Act or the regulations issued under the 
Act with which the applicant seeks the 
State or political subdivision require
ment to be compared for consistency; 
and

(4) State why the applicant believes 
the State or political subdivision require
ment to be consistent or inconsistent 
with the requirements of the Act or the 
regulations issued under the Act.

(c) The filing of an application for a 
ruling under this section does not con
stitute grounds for noncompliance with 
any requirement of the Act or a regula
tion issued under the Act.
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§ 107.205 Notice.
(a) If the applicant is other than a 

State or political subdivision, the appli
cant shall mail a copy of the application 
to the State or political subdivision con
cerned accompanied by a statement that 
the State or political subdivision may 
submit comments regarding the applica
tion to the OHMO within 45 days. The 
application filed with the OHMO must 
include a certification that the applicant 
has complied with this paragraph and 
must include the names and addresses of 
each State or political subdivision official 
to whom a copy of the application was 
sent.

(b) The OHMO may be serving notice 
on any other persons readily identifiable 
by the OHMO as persons who will be af
fected by the ruling sought or by publica
tion in the Federal R egister afford those 
persons an opportunity. to file written 
comments on the application.
• (c) Each person submitting written 
comments to the OHMO with respect to 
an application filed under this section 
shall send a copy of the comments to the 
applicant and certify to the OHMO that 
he has complied with this requirement. 
The OHMO may notify other persons 
participating in the proceeding of the 
comments and provide an opportunity 
for those other persons to respond.
§ 107:207 Processing.

(a) The Director, OHMO, may initiate 
an investigation of any statement in an 
application and utilize in his evaluation 
any relevant facts obtained by that in
vestigation. The Director, OHMO, may 
solicit and accept submissions from third 
persons relevant to an application and 
will provide the applicant an opportunity 
to respond to all third person submis
sions. In evaluating an application, the 
Director, OHMO, may consider any other 
source of information. The Director, 
OHMO, on his own initiative may con
vene a hearing or conference, if he con
siders that a hearing or conference will 
advance his evaluation of the applica
tion.

(b) The Director, OHMO, may dismiss 
the application without prejudice if:

(1) He determines that there is insuffi
cient information upon which to base a 
ruling; or

(2) He requests additional information 
from the applicant and it is not sub
mitted.
§ 107.209 Ruling.

(a) Upon consideration of the applica
tion and other relevant information re
ceived or obtained during the proceed
ing, the Director, OHMO, issue his rul
ing.

(b) Notwithstanding that application 
. for a ruling has not been filed under
§ 107.203, the Director, OHMO, on his 
own initiative, may issue a ruling as to 
whether a particular State or political 
subdivision requirement is inconsistent 
with the Act or the regulations issued un
der the Act.

(c) In determining whether a State or 
political subdivision requirement is in
consistent with the Act or the regula-
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tions issued under the Act, the Director, 
OHMO, considers:

(1) Whether compliance with both the 
State or political subdivision require
ment and the Act or the regulations is
sued under the Act is possible; and

(2) The extent to which the State or 
political subdivision requirement is.an 
obstacle to the accomplishment and ex
ecution of the Act and the regulations 
issued under the Act.

(d) The ruling includes a written 
statement setting forth the relevant facts 
and the legal basis for the ruling and 
provides that any person aggrieved 
thereby may file an appeal with the Di
rector, MTB.

(e) The OHMO serves a copy of the 
ruling upon the applicant, any other per
son who participated in the proceeding 
and upon any other person readily iden
tifiable by the OHMO as one who is af
fected by the ruling. A copy of each rul
ing is placed on file in the public docket. 
The OHMO may publish the ruling or 
notice of the ruling in the Federal R eg
ister.

(f) A ruling issued under this section 
constitutes an administrative determi
nation as to whether a particular re
quirement of a State or local subdivision 
is inconsistent with the Act or the regu
lations issued under the Act. The fact 
that a ruling has not been issued under 
this section with respect to a particular 
requirement of a State or political sub
division carries no implication as to the 
consistency or inconsistency of that re
quirement with the Act or any regula
tions issued under the Act.
§ 107.211 Appeal.

Any person aggrieved by a ruling is
sued under § 107.209 may file an appeal 
with the Director, MTB. The appeal must 
be filed within 30 days of service of the 
ruling. There has not been an exhaustion 
of administrative remedies until an ap
peal has been filed and the appellate 
process is completed by the issuance of an 
order by the Director, MTB, granting or 
denying the appeal.

Non-P reemption Determinations 
§ 107.215 Application.

(a) Any State or political subdivision 
.may apply to the OHMO for a deter
mination that a particular existing re
quirement of that State or political sub
division which is inconsistent with the 
Act or the regulations issued under the 
Act is not preempted.

(b) Each application filed under this 
section for a nonpreemption determina
tion must:

(1) Be submitted to the Office of Haz
ardous Materials Operations, U.S. De
partment of Transportation, Washing
ton, D.C. 20590. Attention: Hazardous 
Materials Preemption Docket;

(2) Set forth the text of the State or 
political subdivision requirement for 
which the determination is being sought;

(3) Include a copy of any court order 
and any ruling issued under § 107.209 
having a bearing on the application;

(4) Contain an express acknowledg
ment by the applicant thatJthe State or 
political subdivision requirement is in-
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consistent with one or more require
ments of the Act or the regulations is
sued under the Act, unless it has been 
so determined by a court of competent 
jurisdiction or in a ruling issued under 
§ 107.209;

(5) Specify each requirement of the 
Act or the regulations issued under the 
Act with which the State or political sub
division requirement is acknowledged or 
has been determined to be inconsistent;

(6) State why the applicant believes 
the State or political subdivision require
ment affords an equal or greater level of 
protection to the public than is afforded 
by the requirements of the Act or the 
regulations issued under the Act;

(7) State why the applicant believes 
the State or political subdivision require
ment does not unreasonably burden com
merce; and

(8) Specify what steps the State or 
political subdivision is taking to admin
ister and enforce effectively its inconsist
ent requirement.
§ 107.217 Notice.

(a) The applicant State or political 
subdivision shall mail a copy of the ap
plication and any subsequent amend
ments or other documents relating to the 
application to each person who is reason
ably ascertainable by the applicant as a 
person who will be affected by the deter
mination sought. The copy of the appli- 
tion must be accompanied by a statement 
that the person may submit comments 
regarding the application to the OHMO 
within 45 days. The application filed with 
the OHMO must include a certification 
that the application has complied with 
this paragraph and must include the 
names and addresses of each person to 
whom the application was sent.

(b) Notwithstanding the provisions of 
paragraph (a) of this section, if the State 
or political subdivision determines that 
compliance with paragraph (a) of this 
section would be impracticable, the ap
plicant shall:

(1) Comply with the requirements of 
paragraph (a) of this section with regard 
to those persons whom it is reasonable 
and practicable to notify; and

(2) Include with the application filed 
with the OHMO a description of the per
sons or class or Classes of persons to 
whom notice was not sent.

(c) The OHMO may require the State 
or political subdivision to provide notice 
in addition to that required by para
graphs (a) and (b) of this section, or 
may determine that the «notice required 
by paragraph (a) of this section is not 
impracticable, or that notice should be 
published in the Federal R egister.

(d) The OHMO may serve notice on 
any other persons readily identifiable by 
the OHMO as persons who will be af
fected by the determination sought and 
may afford those persons an opportu
nity to file written comments on the ap
plication.

(e) Any person submitting written 
comments to the OHMO with respect to 
an application filed under this section 
shall send a copy of the comments to the 
applicant. The person shall certify to the
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OHMO that he has complied with the 
requirements of this paragraph. The 
OHMO may notify other persons partici
pating in the proceeding of the comments 
and provide an opportunity for those 
other persons to respond.
§ 107.219 Processing.

(a) The Director, OHMO, may initiate 
an investigation of any statement in an 
application and utilize in his evaluation 
any relevant facts obtained by that in
vestigation. Ther Director, OHMO, may 
solicit and accept submissions from third 
persons relevant to an application and 
will provide the applicant an opportu
nity to respond to all third person sub
missions. In evaluating an application, 
the Director, OHMO, on his own initia
tive may convene a hearing or confer
ence, if he considers that a hearing or 
conference will advance his evaluation of 
the application.

(b) The Director, OHMO, may dismiss 
the application without prejudice if:

(1) He determines that there is in
sufficient information upon which to base 
a determination;

(2) Upon his request, additional in
formation is not submitted by the ap
plicant; or

(3) The applicant fails to provide the 
notice required by § 107.217.

(c) Except as provided in-§ 107.201(c), 
the Director, OHMO, will only consider 
an application for a non-preemption 
determination if—

(1) The applicant State or political 
subdivision expressly acknowledges in its 
application that the State or political 
subdivision requirement for which the 
determination is sought is inconsistent 
with the requirements of the Act or the 
regulations issued under the Act; or

(2) The State or political subdivision 
requirement has been determined by a 
court of competent jurisdiction or in a 
ruling issued under § 107.209 to be in
consistent with the requirements of the' 
Act or the regulations issued under the 
Act.

(d) When the OHMO has received all 
substantive information it considers 
necessary to process an application for a 
non-preemption determination, it serves 
notice of that fact upon the applicant 
and all other persons who received notice 
of the proceeding pursuant to § 107.217.

(e) To the extent possible, each appli
cation for a non-preemption determina
tion will be acted upon in a manner con
sistent with the disposition of previous 
applications for non-preemption deter
minations.
§ 107.221 Determination and order.

(a) Upon consideration of the applica
tion and other relevant information re
ceived or obtained during the proceeding, 
the Director, OHMO, issues an order set
ting forth his determination.

(b) The Director, OHMO, may issue a 
non-preemption order only if he finds 
that the State or political subdivision re
quirement affords to the public a level of 
safety at least equal to that afforded by 
the requirements of the Act and the reg
ulations issued under the Act and does

not unreasonably burden commerce. In 
determining whether the State or politi
cal subdivision requirement unreasonably 
burdens commerce, the Director, OHMO, 
considers the following factors:

(1) The extent to which increased 
costs and impairment of efficiency result 
from the State or political subdivision 
requirement.

(2) Whether the State or political sub
division requirement has a rational basis.

(3) Whether the State or political sub
division requirement achieves its stated 
purpose.

(4) Whether there is need for uniform
ity with regard to the subject concerned 
and if so, whether the State or political 
subdivision requirement competes or con
flicts with those of other States and poli
tical subdivisions.

(c) The order includes a written state
ment setting forth the relevant facts and 
the legal basis for the determination. The 
order provides that any person aggrieved 
thereby may file an appeal with the 
Director, MTB.

(d) The OHMO. serves a copy of the 
order upon the applicant, any other per
son who participated in the proceeding 
and upon any other person readily 
identifiable by the OHMO as one who is 
affected by the order. A copy of each 
order is placed on file in the public 
docket. The Director, OHMO, may pub
lish the order or notice of the order in the 
Federal R egister.

(e) An order issued under this section 
constitutes an administrative determina
tion as to whether a particular require
ment of a State or local subdivision of 
a State, which is inconsistent with the re
quirements of the Act or the regulations 
issued under the Act is not preempted.
§ 107.223 Timeliness.
'r  If the OHMO fails to take action on 
the application within 90 days of serving 
the notice required by § 107.219(d), the 
applicant may treat the application as 
having been denied in all respects and 
may. appeal therefrom as provided in 
§ 107.225.
§ 107.225 Appeal.

Any person aggrieved by an order is
sued under § 107.221 may file an appeal 
with the Director, MTB. The appeal must 
be filed within 30 days of service of the 
order. There has not been an exhaustion 
of administrative remedies until an ap
peal has been filed and the appellate 
process is completed by the issuance of an 
order by the Director, MTB, granting or 
denying the appeal.

Subpart D— Enforcement
§ 1071301 Responsibility for enforce

ment.
In accordance with delegations of au

thority from the Secretary of Transpor
tation set forth in Part 1 of this title, 
responsibility for enforcement of this 
subchapter and Subchapter C of this 
chapter is exercised by:

(a) The Federal Aviation Administra
tion with respect to the transportation 
or shipment of hazardous materials by 
aircraft;
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(b) The United States Coast Guard 
with respect to the transportation or 
shipment of hazardous materials by 
vessels 5

<c) The Federal Highway Administra
tion with respect to the 'transportation or 
shipment of hazardous materials by 
highway vehicles;

(d) The Federal Railroad Administra
tion with respect to the transportation 
or shipment of hazardous materials by 
railroad; and
.(e) The M;TB in all other respects. The 

MTB exercises this enforcement respon
sibility through the OHMO.
§ 107.303 Purpose and scope.

This subpart describes the various en
forcement authorities exercised by the 
OHMO and the associated sanctions and 
prescribes the procedures governing the 
exercise of those authorities and the im
posing of those sanctions.
§ 107.305 Investigations.

(a) . General. The OHMO may initiate 
investigations relating to compliance by * 
any person with any provision of this 
subchapter [or SUbchapter C of this 
chapter], and order issued thereunder, or 
any court decree relating thereto. The 
OHMO encourages voluntary cooperation 
with its investigations. When circum
stances warrant, however, subpoenas 
may be issued to compel the attendance 
of witnesses or the production of docu
ments in accordance with and subject to 
§ 107.13 and hearings may be conducted, 
and depositions taken pursuant to sec
tion 109(a) of the Act. The OHMO may 
conduct investigative conferences and 
hearings in the course of any investiga
tion.

(b) Investigators. Investigations are 
conducted by officials of the OHMO who 
are duly designated for that purpose. 
Each official so designated may adminis
ter oaths and receive affirmations in any 
matter under investigation by the 
OHMO.

(c) Notification. Any person who is 
under investigation by the OHMO and 
who is requested to furnish information 
or documentary evidence is notified as to 
the general purpose for which the infor
mation or evidence is sought.

(d) Termination. When the facts dis
closed by an investigation indicate that 
further action is unnecessary or unwar
ranted at that time, the investigative file 
is closed without prejudice to further 
investigation by the OHMO at any time 
that circumstances so warrant.

(e) Confidentiality. Information re
ceived in an investigation under this sec
tion, including the identity of the person 
investigated and any other person who 
provides information during the investi
gation, shall, unless otherwise deter
mined by the OHMO, remain confiden
tial under the investigatory file exception 
to the public disclosure requirements of 
5 U.S.C. 552.

Compliance O rders

§ 107.307 Compliance orders generally.
When the OHMO has reason to believe 

that a person is engaging in conduct

which involves a violation of any provi
sion of this subchapter or Subchapter C 
of this chapter for which the OHMO ex
ercises enforcement responsibility, or of 
any exemption issued under Subpart B 
of this Part, and if time, the nature of the 
violation, and the public interest permit, 
the OHMO may conduct proceedings 
pursuant to section 109(a) of the Act to 
determine the nature and extent of the 
violation and may thereafter issue an 
order directing compliance.
§ 107.309 Notice of probable violation.

(a) The OHMO begins a compliance 
order proceeding by serving a notice of 
probable violation on a person charging 
him with violating one or more provisions 
of this subchapter.

(b) A notice of probable violation is
sued under this section includes;

11) A statement of the provisiones] of 
this subchapter or Subchapter C of this 
chapter which the respondent is believed 
to be violating;

(2) A statement of the factual allega
tions upon which remedial action is being 
sought; arid'

(3) A statement of the remedial action 
being sought in the form of a proposed 
compliance order.

(c) The OHMO may amend a notice 
of probable violation issued under this 
section at any time before the entry of 
a final compliance order. If an amend
ment includes any new material allega
tion of fact or seeks new or additional 
remedial action, the respondent is given 
an opportunity to respond.
§ 107.311 Reply.

(a) Within 30 days of the service of 
a notice of probable violation* issued 
under § 107.309, the respondent may file 
a reply with the OHMO official who is
sued the notice of probable violation. 
That official may extend the 30-day pe
riod for good cause shown.

(b) The reply must be in writing, 
signed by the person filing It, and state 
with respect to each factual allegation 
whether it is admitted or denied. Even 
though formally denied, a factual allega
tion set forth in a notice of probable 
violation is considered to be admitted 
for purposes of the proceeding unless:

(1) Opposed by the written statement 
of an individual having personal knowl
edge of the subject matter;

(2) Challenged as defective on its face 
together with a supporting explanation 
as to why it is believed to be defective; 
or

(3) Otherwise actively put at issue 
through the submission of relevant evi
dence.

(c) The reply must set forth any af
firmative defenses and include a state
ment of the form and nature of proof 
by which those defenses are to be estab
lished. ‘

(d) If it is necessary to respond to 
an amendment to the notice of probable

. violation, the respondent may amend his 
reply at any time before the issuance of 
an order under § 107.317.

(e) If the respondent elects not to con
test one or more factual allegations, he

should so state in the reply. An election 
not to contest a factual allegation is an 
admission of that allegation solely for 
the purpose of-issuing a compliance order 
and constitutes a waiver of hearing as to 
that allegation but does not, by itself, 
constitute a waiver of the right to be 
heard on other issues. In connection with 
a statement of election not to contest a 
factual allegation, the respondent may 
propose an appropriate order for issuance 
by the Director, OHMO, or propose the 
negotiation of a consent order.

(f) Failure of the respondent to file a 
reply within the period provided consti
tutes a waiver of his right to appear and 
contest the allegation and authorizes the 
Director, OHMO, without further notice 
to the respondent, to find the facts to 
be as alleged in the notice of proposed 
violation and to issue an appropriate 
order directing compliance.
§ 107.313 Consent order.

(a) At any time before the issuance 
of an order under § 107.317, the OHMO 
and the respondent may execute an 
agreement for disposing of the case by 
the eritry of a consent order. If the Di
rector, OHMO, accepts the agreement, he 
issues an order in accordance with its 
terms. If the Director, * OHMO, rejects 
the agreement, he directs that the pro
ceeding continue.

(b) An agreement submitted to the 
Director, OHMO, under this section must 
include:

(1) A proposed compliance order suit
able for the Director’s signature;

(2) An admission of all jurisdictional 
facts;

(3) An express waiver of further pro
cedural steps and of all right to seek 
judicial review or otherwise challenge or 
contest the validity of the order; and

(4) An acknowledgement that the no
tice of probable violation may be used to 
construe the terms of the order.
§ 107.315 Hearing.

(a) When a respondent files a reply 
contesting allegations in a notice of pro
posed violation issued under § 107.309 or 
when the OHMO and the respondent fail 
to agree upon an acceptable consent or
der, the Director, OHMO, or an official 
designated by him, convenes and presides 
over a hearing on the proposed compli
ance order.

(b) The presiding official may:
(1) Administer oaths and affirma

tions ;
(2) Issue subpoenas as provided by 

§ 107.13;
(3) Adopt procedures for the submis

sion of evidence;
(4) Take or cause depositions to be 

taken;
(5) Rule on offers of proof and receive 

relevant evidence;
(6) Examine witnesses at the hearing;
(7) Convene, recess, reconvene, ad

journ and otherwise regulate the course 
of the hearing;

(8) Hold conferences for settlement, 
simplification of the issues or any other 
proper purpose; and
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(9) Take any other action authorized 
by or consistent with the provisions of 
this subpart pertaining to compliance 
orders and permitted by law which may 
expedite the hearing or aid in the dis
position of an issue raised therein.

(c) The OHMO official who issued the 
notice of proposed violation, or his rep
resentative, has the burden of proving 
the facts alleged in the notice of pro
posed violation and may offer such rel
evant information as may be necessary 
to fully inform the presiding officer as 
to the matter concerned.

(d) The respondent may appear and be 
heard on his own behalf or through coun
sel of his choice. The respondent or his 
counsel may offer relevant Information 
including testimony which he believes 
should be considered in defense of the 
allegations-or which may bear on the 
remedial action being sought and con
duct such cross-examination as may be 
required for a full disclosure of the facts.
§ 107,317 Presiding officer’ s decision.

(a) After consideration of evidence, 
the presiding officer may dismiss the no
tice of proposed violation or issue an 
order directing compliance. The order 
will include a statement of findings and 
conclusions as well as the reasons there
for on all material issues of fact, law, and 
discretion.

(b) A compliance order issued under 
this section is effective upon service on 
the respondent unless otherwise provided 
therein.
§ 107.319 Compliance order for imme

diate compliance.
(a) Notwithstanding §§ 107.309 

through 107.317, the Director, OHMO, 
may issue a compliance order for im
mediate compliance, which is effective 
upon issuance, and until rescinded or 
suspended, if he finds

(1) There is strong probability that a 
violation is occurring or is about to occur;

(2) The violation poses an unreason
able risk to health or to safety of life or 
property; and

(3) The public interest requires the 
avoidance or amelioration of that un
reasonable risk through immediate com
pliance and waiver of the procedures af
forded under §§ 107.309 through 107.317.

(b) A compliance order for immediate 
compliance is served promptly upon the 
person against whom the order is issued 
by telex or telegram, with a copy served 
in the manner provided in § 107.11. The 
copy contains a written statement of the 
relevant facts and the legal basis for the 
order, including the findings required by 
paragraph (a) of this section.

<c) The Director, OHMO, may rescind 
or suspend a compliance order for im
mediate compliance if it appears that the 
criteria set forth in paragraph (a) of 
this section are no longer satisfied. When 
appropriate, however, such a suspension 
or rescission may be accompanied by a 
notice of probable violation issued under 
§ 107.309.

Cd) If at any time in the course of a 
proceeding commenced by a notice of 
probable violation the criteria set forth
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in paragraph (a) of this section are sat
isfied, the Director, OHMO* may issue a 
compliance order for immediate com
pliance, even if the 30-day period for 
reply specified in § 107.311(a) has not 
expired.

(e) At any time after a compliance 
order for immediate compliance has be
come effective, the Director, MTB, or 
his delegate may request the Attorney 
General to bring an action for appro
priate relief in accordance with § 107.331.
§ 107.321 Appeal.

(a) A respondent aggrieved by a com
pliance order or a compliance order for 
immediate compliance may file an ap
peal with the Director, MTB. The appeal 
must be filed within 20 days after service 
of the compliance order.

(b) The filing of an appeal does not 
stay the effectiveness of the order unless 
the Director, MTB, expressly so provides.

Injunctive Action 
§ 107.331 Injunctions generally.

Whenever it appears to the OHMO * 
that a person has engaged, is engaged, 
or is about to engage in any act or prac
tice constituting a violation of any pro
vision of this bubchapter or Subchapter 
C of this chapter for which the OHMO 
exercises enforcement responsibility or of 
any order issued thereunder, the Direc
tor, MTB, or his delegate, may request 
the Attorney General to bring an action 
in the appropriate United States District 
Court for such relief as is necessary or 
appropriate, including mandatory or pro
hibitive injunctive relief, interim equi
table relief, and punitive damages as pro
vided by section 111(a) of the Act.
§ 107.333 Imminent hazards.

Whenever it appears to the OHMO 
that there is a substantial likelihood that 
death, serious illness, or severe personal 
injury will result from the transportation 
of a particular hazardous material before 
a compliance prder proceeding or other 
administrative hearing or formal pro
ceeding to abate the risk of that harm 
can be completed, the Director, MTB, or 
his delegate, may bring an action in 
the appropriate United States District 
Court for an order suspending or re
stricting the transportation of that haz
ardous material or for such other equi
table relief as is necessary or appropriate 
to ameliorate the hazard as provided by 
section 111(b) of the Act.

Civil P enalties

§ 107.341 Civil penalties generally.
When the OHMO has reason to believe 

that a person has knowingly committed 
an act which is a violation of any pro
vision of this subchapter or Subchapter 
C of this chapter for which the OHMO 
exercises enforcement responsibility or 
of' any exemption issued under Subpart. 
B of this part, it may conduct proceed
ings to assess and, if appropriate, com
promise a civil penalty.
§ 107.343 Maximum penalties.

(a) A person who knowingly violates 
a requirement of this subchapter appU-

cable to the transporting of hazardous 
Materials or to the causing of them to be 
transported or shipped is liable for a civil 
penalty of not more than $10,000 for 
each violation. When the violation is a 
continuing one, each day of the violation 
constitutes a separate offense.

(b) A person who knowingly violates a 
requirement of tins subchapter appli
cable to the manufacture, fabrication, 
marking, maintenance, reconditioning! 
repair, or testing of a package or con
tainer which is represented, marked, cer
tified or sold by that person for use in 
the transportation of hazardous materi
als in commerce is liable for a civil pen
alty of not more than $10,000.
§ 107.345 Notice of probable violation.

(a) The OHMO begins a civil penalty 
proceeding by serving a notice of prob
able violation on a person charging him 
with having violated one or more provi
sions of this subchapter or .Subchapter C 
of this chapter.

(b) A notice of probable violation is
sued under this section includes:

(1) A statement of the provision(s) of 
this subchapter or Subchapter C of this 
chapter which the respondent is believed 
to have violated;

(2) A statement of the factual allega
tions upon which the proposed civil pen
alty is being sought;

(3) Notice of the maximum amount of 
civil penalty for which the respondent 
may be liable;
“  (4) Notice of the amount of the pre
liminary assessed civil penalty;

(5) A description of the manner in 
which the respondent should make pay
ment of any money to the United 
States;

(6) A statement of the respondent’s 
right to present written or oral explana
tions, information or any materials in 
answer to the allegations o r in mitiga
tion of the penalty; and

(7) A statement of the respondent’s 
right to request a hearing and the pro
cedures for requesting a hearing,
§ 107.347 Reply.

(a) Within 30 days of the service of 
a notice of probable violation issued 
under § 107.345, the respondent may:

(1) Pay the preliminary assessment as
provided in § 107.349(a) and thereby 
close the case;

(2) Make an informal response as 
provided in § 107.351; or

(3) Request a hearing as provided in 
§ 107.353.

(b) The OHMO officiaLwho issued the 
notice of probable violation may extend 
the 30-day period for good cause shown.

(c) Failure of the respondent to reply 
by taking one of the three actions de
scribed in paragraph (a) of this section 
within the period provided constitutes a 
waiver of his right to appear and con
test the allegations and authorizes the 
Director, OHMO, without further notice 
to the respondent, to find the facts to be 
as alleged in the notice of probable viola
tion and order the assessment of an ap
propriate civil penalty.
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§ 107.349 Payment of penalty.
(a) Payment of a civil penalty should 

be made by certified check or money 
order payable to the Treasurer of the 
United States and sent to the Assistant 
General Counsel for Materials Transpor
tation Law, Department of Transporta
tion, Washington, D.C. 20590.

(b) At any time before an order 
assessing a civil penalty is referred to 
the Attorney General for collection, the 
respondent may offer to comprise for a 
specific amount by submitting a certi
fied check or money order for that 
amount to the Assistant General Coun
sel who may accept or reject it. If 
it is accepted, the respondent is notified 
in writing that the acceptance is in full 
settlement of the civil penalty for the 
violation.
§ 107.351 Informal response and assess

ment.
(a) If a respondent elects to make an 

informal response to a notice of probable 
violation, he shall submit to the OHMO 
official who issued the notice such writ
ten explanations, information or other 
materials as he may desire in answer 
to the charges or in mitigation of the 
proposed penalty.

(b) The respondent may include in his 
informal written response a request for a 
conference. Upon receipt of such a re
quest, the OHMO arranges for a con
ference as soon as practicable at a time 
and place of mutual convenience.

(c) Written explanations, informa
tion or material submitted by the re
spondent and relevant information pre
sented during any conference held under 
this section are considered by the OHMO 
in reviewing the notice of proposed viola
tion and determining the fact of viola
tion and the amount of any penalty to.be 
assessed.

(d) After consideration of an in
formal response including any relevant 
information presented at a conference, 
the Director, OHMO, may dismiss the 
notice of probable violation in whole or 
in part. If he does not dismiss it in whole 
he may issue an order assessing a civil 
penalty.
§ 107.353 Request for hearing.

(a) If a respondent elects to request 
a hearing, he shall submit a written re
quest to the Director, OHMO. The re
quest must:

(1) State the name and address of the 
respondent and of the person signing the 
request if different from the respondent;

(2) State with respect to each allega
tion whether it is admitted or denied; 
and

(3) State with particularity the is
sues to be raised by the respondent at the 
hearing.

(b> After a request for hearing which 
complies with the requirements of para- 
graph (a) of this section, the Director, 
OHMO, schedules a hearing for the earli
est practicable date.

(c> The Director, OHMO, may grant 
extensions of the time of the commence
ment of the hearing for good cause 
shown.

RULES AND REGULATIONS

§ 107.355 Hearing.
(a) When a hearing is requested and 

scheduled under § 107.353, the Director, 
OHMO, or an official designated by him, 
convenes and presides over the hearing. 
To the extent practicable, the hearing 
will be held in the general vicinity of 
the place where the alleged violation oc
curred or at a place convenient to the 
respondent. Testimony by witnesses shall 
be given under oath and the hearing 
shall be recorded verbatim.

(b) The presiding official may:
(1) Administer oaths and affirma

tions;
(2) Issue subpoenas as provided by 

§ 107.13;
(3) Adopt procedures for the submis

sion of evidence in written form;
<4) Take or cause depositions to be 

taken;
<5) Rule on offers of proof and re

ceive relevant evidence;
(6) Examine witnesses at the hear

ing;
(7) Convene, recess, reconvene, ad

journ and otherwise regulate the course 
of the hearing;

(8) Hold conferences for settlement, 
simplification of the issues or any other 
proper purpose; and

(9) Take any other action authorized 
by or consistent with the provisions of 
this subpart pertaining to civil penalties 
and permitted by law which may ex
pedite the hearing or aid in the disposi
tion of an issue raised therein.

(c) The OHMO official who issued the 
notice of proposed violation, or his rep
resentative, has the burden of providing 
the facts alleged in the notice of pro
posed violation and may offer such rele
vant information as may be necessary 
to fully inform the presiding officer as to 
the matter concerned.

(d) The respondent may appear and 
be heard On his own behalf or through 
counsel of his choice. The respondent or 
his counsel may offer relevant informar 
tion including testimony which he be
lieves should be considered in defense 
of the allegations or which may bear on 
the penalty to be assessed and conduct 
such cross-examination as may be re
quired for a full disclosure of the facts,
§ 107.357 Presiding officer’s decision.

(a) After consideration of the evi
dence of record, the presiding officer 
may dismiss the notice of probable vio
lation in whole or in part. If he does not 
dismiss it in whole, he will Issue and 
serve on the respondent an order as
sessing a civil penalty. The ordey will in
clude a statement of findings and con
clusions as well as the reasons therefor 
on all material issues of fact, law, and 
discretion.

(b) If, within 20 days after service of 
an order assessing a civil penalty, the re- , 
spondent does not pay the civil penalty 
or file an appeal as provided in § 107.361 
(a ), the case may be referred to the At
torney General with a request that an 
action to collect the penalty be brought 
in the appropriate United States District 
Court.
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§ 107.359 Assessment considerations.
In assessing a civil penalty under 

§§ 107.351 and 107.355, the assessment 
is made only after considering:

<1) The nature and circumstances of 
the violation;

(2) The extent and gravity of the vio
lation;

(3) The degree of the respondent’s 
culpability;

(4) The respondent’s history of prior 
offenses;

(5) The respondent’s ability to pay;
(6) The effect on the respondent’s 

ability to continue in business; and
(7) Such other matters as justice may 

require.
§ 107.361 Appeal.

(a) A respondent aggrieved by a 
presiding officer’s decision and order is
sued under § 107.357 assessing a civil 
penalty may file an appeal with the Di
rector, MTB. The appeal must be filed 
■within 20 days of service of the presiding 
officer’s order.

(b) If the Director, MTB, affirms the 
assessment and the respondent does not 
pay the civil penalty within 20 days after 
service of the Director’s decision on ap
peal, the case may be referred to the At
torney General with a request that an 
action to collect the penalty be brought 
in the appropriate United States District 
Court.

Criminal Penalties

§ 107.371 Criminal penalties generally.
Section 110(b) of the Act <49 U.S.C. 

1809(b)) provides a criminal penalty of a 
fine of not more than $25,000 and im
prisonment for not more than five years, 
or both, for any person who willfully vi
olates a provision of the Act or a regula
tion issued under the Act.
§ 107.373 Referral for prosecution.

If an inspector or other employee of 
the OHMO becomes aware of a possible 
willful violation of the Act, this subchap
ter or Subchapter C of this chapter for 
which the OHMO exercises enforcement 
responsibility, he reports it to the Office 
of the Assistant General Counsel for Ma
terials Transportation Law. If appropri
ate, the Assistant General Counsel refers 
the report to the Department of Justice 
for criminal prosecution of the offender.

Effective date: This amendment is ef
fective on January 3,1977.
(49 UJS.G. 1808-1811 and 49 CFR 1.53(e).)

Issued in Washington, D.C., on August 
31,1976.

James T. Curtis, Jr., 
Director,

Materials Transportation Bureau.
[FR Doc.76-26375 Filed 9-8-76;8:45 am]

[Docket No. HM-134; Arndt. Nos. 171-34, 172- 
32, 173-100, 174—27, 175-2, 176-2, 177-37, 
178-40, 179-17]

HAZARDOUS MATERIALS REGULATIONS 
Reissuance

On March 3, 1976, the Materials 
Transportation Bureau (MTB) pub-
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lished a notice of proposed rulemaking 
in the F ederal R egister identified as 
Docket No. HM-134; Notice No. 76-2. In 
that notice the MTB proposed to amend 
certain of the hazardous materials regu
lations for which it has responsibility to 
expressly reflect a reissuance of those 
regulations under the authority of the 
Hazardous Materials Transportation Act 
(Title I of Pub. L. 93-633) (HMTA). To 
accomplish that purpose the MTB pro
posed to revise the authority citations 
and, where necessary, the applicability of 
the hazardous materials regulations in 14 
CFR Part 103, 46 CFR Parts 64 and 146, 
and 49 CFR Parts 170-179.

The basis for the March 3 proposal is 
found in § 114(b) (2) of the HMTA:

The Secretary shall take all steps necessary 
to  bring orders, determinations, rules, and 
regulations into conform ity with the pur
poses and provisions o f this title as soon as 
practicable * * *

This reissuance, one step in meeting 
the mandate of section 114(b) (2), pro
vides the necessary legal connection 
being made between the hazardous mate
rials regulations and the HMTA so that 
the provisions of the HMTA and the au
thorities vested in the Secretary of 
Transportation by the HMTA can be im
plemented in relation to those regula
tions.

By virtue of the reissuance, a number 
of HMTA provisions will come into oper
ation in such a way as to modify the 
overall application of the hazardous ma
terials regulations. Specifically, reissu
ance of the regulations under the 
HMTA: ,

Extends the MTB’s regulatory author
ity to the manufacturers of packages and 
containers that are represented, marked, 
certified, or sold for use in the transpor
tation of hazardous materials;

Preempts inconsistent State and local 
regulations and law unless the State or 
local political subdivision concerned ap
plies to the MTB for and is granted a 
determination that the inconsistent law 
or regulation is not preempted;

Extends to the concerned operating 
elements of the Department of Transpor
tation authority to impose civil penalties 
for violations committed in the rail and 
highway modes;

Significantly increases the criminal 
fines for all violations of the hazardous 
materials regulations;

Provides, as additional enforcement 
tools, authority for the administrative is
suance of compliance orders and judicial 
issuance of injunctions and awarding of 
punitive damages; and

Makes the hazardous materials regu
lations as fully applicable in Puerto Rico, 
the Virgin Islands, Samoa and Guam as 
they already are in the 50 States and the 
District of Columbia.

In addition to these specific changes 
which will become operational on the 
effective date of this reissuance, there is 
another significant feature of the HMTA 
yet to be exercised. In proscribing the 
range of transportation which may be 
regulated through the issuance of haz
ardous materials regulations, § 103(1) of 
the HMTA includes transportation

RULES AND REGULATIONS

which affects interstate transportation. 
Clearly, the scope of this new regula
tory authority as described by § 103(1) 
of the HMTA, is broader than that which 
has been exercised under 18 U.S.C. 834 
as limited by the definition of “inter
state and foreign commerce” in 18 U.S.C. 
831. The Bureau now contemplates ex
ercising his expanded HMTA authority 
through individual rulemaking proceed
ings which it would initiate as the need 
for extending the hazardous materials 
regulations to particular intrastate sit
uations affecting interstate commerce 
come into focus. Meanwhile the classes 
of shippers and transporters who are 
subject to the reissued hazardous nia- 
terials regulations remain the same as 
immediately prior to the reissuance.

Although the MTB considered the pro
posed reissuance to be mandatory and 
therefore leaving the Bureau without 
discretion in the matter, interested per
sons were invited to participate in the 
HM-134 rulemaking by submitting com
ments with respect to matters which 
they regarded as being affected by the 
proposed reissuance. All comments re
ceived on Docket HM-134 have been 
given full consideration by the Bureau 
before a decision was made on the 
on the amendments contained herein. 
Of the many comments received, a num
ber have been determined to be outside 
the scope of the HM-134 proposal. Such 
comments have been or will be given 
separate consideration and may be the 
suhject of future rulemaking action. I'he 
remaining comments, including those 
offering full support for the proposed re
issuance, concerned themselves withrthe 
following:

Lack of adequate notice in HM-134 as 
to specific substantive changes to exist
ing regulations.

Retaining certain existing citations of 
authority to the regulations.

Deferring the proposed reissuance 
until the amendments under Dockets 
HM—112 and HM-103 are finalized.

Deferring the proposed reissuance 
pending recodification and simplifica
tion of the regulations.

DOT jurisdiction over non-commer
cial as well as commercial transporta
tion. ,

Preemption of State and local laws 
and regulations.

An allegation that the reissuance of 49 
CFR 173.115(a) under the terms of the 
proposal would be in violation of Sec
tions 104 and 105(a) of the HMTA.

The need to clarify what have been 
called ambiguities in the Shipping Con
tainer Specifications of Part 178 of 49 
CFR before reissuing those specifica
tions.

The issues raised by these comments 
will be addressed separately In the dis
cussion that follows.

A dequacy of N otice

Several comments expressed the at
titude that the proposed reissuance was 
merely a technical or housekeeping 
amendment and that HM-134 could not 
legally be used as the vehicle to make any 
substantive changes in the nature, ex

tent and effect of the hazardous Ma
terials regulations.

The Materials Transportation Bureau 
does not consider the amendments to be 
made under the proposed reissuance to 
be merely technical or housekeeping in 
nature. The Congressional mandate of 
Section 114(b)(2), to which the pro
posal was in response, envisions much 
more than that. As previously stated, the 
reissuance will result in the necessary 
legal connection being made between the 
hazardous materials regulations and the 
HMTA so that the provisions of the 
HMTA and the authorities vested in the 
Secretary of Transportation by the 
HMTA can be implemented in relation to 
those regulations. The proposal gave 
notice of this result when it was stated, 
that, “ This proposal to revise the cita
tions of authority and, where necessary, 
the applicability of certain hazardous 
materials regulations * * *, to ex
pressly reflect a reissuance of those reg
ulations under the authority of the 
HMTA is one step in meeting” the “Con
gressional mandate” of Section 114(b)
(2) of the HMTA. This amendment will 
do no more than what was proposed in 
the March 3rd notice.

R etention of Existing Authority 
Citations

Because the Transportation of Ex
plosives Act (18 U.S.C. 831-835) has not 
been repealed, oné comment urged that 
the existing authority citations to that 
Act in 49 CFR Parts 171-179 be retained. 
The Bureau believes that to do so would 
not be consistent with the statutory man
date of section 114(b) (2) of the HMTA 
which requires the hazardous materials 
regulations to be brought into “conform
ity with the purposes and provisions of 
[the HMTAl as soon as practicable.”

R elationship to HM-112 & HM-103
Subsequent to the March 3rd notice, 

the amendments under Dockets HM-112 
and HM-103 were published (41 FR 
15972, April 15, 1976). Those amend
ments became effective July 1, 1976, and 
resulted in a consolidation of hazardous 
materials regulations for all modes in 49 
CFR. The consolidation revised and re
located to 49 CFR certain hazardous 
materials regulations previously in 14 
and 46 CFR. The action resulted in the 
revocation of 14 CFR Part 103 and a sub
stantial reduction of 46 CFR Part 146 
(41 FR 15972, 41 FR 28116). Therefore, 
amendments to authority citations in 14 
CFR Part 103 proposed by this rulemak
ing are unnecessary and amendments to 
authority citations in 46 CFR Part 146 
need not be as extensive as originally 
anticipated.

The comments requesting the Bureau 
to défer action on the proposed reissu
ance until final action was taken on out
standing hazardous material Dockets 
HM-103 and HM-112 have been over
taken by events. Since that time those 
dockets have been finalized and became 
effective July 1, 1976 (41 FR 15972). The 
fact that mandatory compliance with 
various amendments under Dockets HM- 
103 and HM-112 is not required until 
after July 1, 1976, is not considered by
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the Bureau to be a valid reason for fur
ther delay in finalizing HM-134. The reg
ulations as amended by HM-103 and 
HM-112 set forth the currently appli
cable standards. A violation of any of 
those standards subjects the violator to 
the applicable penalty provided by stat
ute unless (1) the action constituting the 
violation is an action authorized in the 
effective date provision under Dockets 
HM-103 and HM-112, as amended at 41 
FR 26014, to be performed in the manner 
provided by the regulations in existence 
on June 30,1976, and (2) that action does 
in fact comply with the regulations as 
they existed on June 30, 1976.

R ecodification

One comment urged the Bureau to con
sider completely recodifying the existing 
hazardous material regulations prior to 
their reissuance under the HMTA. In 
light of the Congressional mandate em
bodied in § 114(b) (2) of the HMTA and a 
recodification that may take a year or 
more to complete, the Bureau must re
ject this suggested approach.

By finalizing the proceedings in Dock
ets HM-103 and HM-112 the Materials 
Transportation Bureau completed the 
first major phase of its continuing effort 
to improve, update, and simplify the reg
ulations governing the shipment and 
transportation of hazardous materials. 
The next phase will be a recodification of 
those hazardous materials regulations 
over which the Bureau has authority. 
Whereas the principal purpose of HM- 
103 and HM-112 was the consolidation 
and substantive improvement of specific 
segments of the regulations, the purpose 
of the recodification phase will be to re
arrange and revise the language of the 
regulations in a more comprehensible 
and accessible form to reduce inconsist
ency, redundancy and obsolescence. The 
changes made in 49 CFR Parts 171, 172, 
174,175 and 176 by Dockets HM-103 and 
HM-112 have already instituted many of 
the changes that would be ordinarily 
achieved by a pure codification. There
fore, future codification efforts will be 
directed towards 49 CFR Parts 173, 177, 
178 and 179.

Even if it were prepared to initiate 
formal codification rulemaking focusing 
on Parts 173 and 177-179, the Bureau 
believes that first a reasonable period 
should be allowed for the major changes 
effected by HM-103 and HM-112 to sea
son and for persons affected by those 
changes to become accommodated to 
them.

Noncommercial T ransportation

One comment read as follows:
Tlie statute [HMTA] does not lim it the 

DOT’s jurisdiction to commercial transpor
tation. Historical experience In administer- 
jng the hazardous materials regulations, 
however, supports the conclusion that con
cerns for public safety do not require reg
ulations governing personal transportation 
Jh personal vehicles. [It is recommended] 
that this conclusion be reflected in regula
tions adopted under HM-134, thereby con
tinuing the traditional limitation o f cover- 
hge to commercial transportation.

While, as pointed out earlier, the ac
tion being taken by the Bureau in this 
proceeding does not expand the coverage 
of the hazardous materials regulations 
to any class of shippers or transporters 
who are not already subject to those reg
ulations, it should be recognized that the 
express policy of Congress in enacting 
the HMTA was “to improve the regula
tory and enforcement authority of the 
Secretary of Transportation to protect 
the Nation adequately against the risks 
to life and property which are inherent 
in the transportation of hazardous ma
terials in commerce.” For the Bureau to 
do as this commentor suggests and cir
cumvent that declared policy by at
tempting to divest itself of the responsi
bility and jurisdiction authority placed 
in it is neither appropriate nor wise. The 
Bureau must remain unhampered in its 
ability to act, within its now expanded 
jurisdictional authority, in the best in
terest of health and safety. In exercising 
its new broader jurisdiction in future 
rulemakings, the Bureau, of course, is 
not precluded from giving consideration 
to what this commentor calls “traditional 
limitations of coverage” or to the prac
tical and economic impact that is likely 
to accompany actual exercises of this 
broadened jurisdiction.

P reemption

Another series of comments addressed 
the issue of Federal preemption as pro
vided for by § 112 of the HMTA. Some 
of these comments presented a pro or 
con position on the concept of preemp
tion. Because preemption of inconsistent 
State and local laws and regulations is 
Congressionally mandated, a discussion 
of the advantages or disadvantages of 
preemption in this rulemaking is moot. 
Appearing elsewhere m this edition of 
the F ederal R egister are procedural 
regulations for the lull implementation 
of section 112.

Other comments made the unfounded 
accusation that the Materials Transpor
tation Bureau had proposed the reissu
ance solely to seek an advantage in cur
rent litigation where preemption is a 
central issue. Though coincidence might 
lend support to that belief, it is regret
table that lack of confidence in the Bu
reau’s concern for public safety led to 
that distorted conclusion. In February 
of this year the Bureau was asked by 
the Senate Subcommittee on Transpor
tation why it did not, upon enactment 
of the HMTA on January 3, 1975, im
mediately move to reissue the existing 
hazardous materials regulations under 
the authority of the HMTA. The Bureau 
responded:

The consolidation rulemaking identified 
as Docket No. HM—112 was published in Jan
uary 1374. DOT efforts with regard to the 
HM-112 rulemaking began in  1971. By July 
1075, when the reorganization within DOT to 
implement the provisions of the HMTA was 
completed, a vast amount o f  time by both 
the Department and the affected public had 
already been invested in the HM-112 rule- 
making. Because of that time and because 
further delay of the rulemaking would have 
major consequences on persons associated 
with all modes o f transportation, the MTB

considered finalizing o f  HM-112 to  be its 
foremost priority.

Upon completion o f HM-112, it was the 
MTB’s intention to immediately move to re
issue the consolidated regulations under the 
authority o f the HMTA and develop pro
cedural regulations to implement certain 
provisions o f the Act.

In accord with that stated intention, 
when the Bureau committed itself to 
submitting the final HM-112 rulemaking 
to the F ederal R egister on April 1, 1976, 
the Bureau published HM-134 on March 
3, 1976, and at the same time continued 
its development of procedural regula
tions to implement the preemption and 
enforcement provisions of the HMTA.

The remaining comments with regard 
to preemption ran the spectrum from 
full support of the reissuance and its 
effect on the preemption provision of the 
HMTA; to suggesting that until efficient 
procedures for making preemption de
terminations have .been established, 
State and local regulations in existence 
on the effective date of the HMTA be 
presumed to be not preempted unless the 
Bureau makes a determination to the 
contrary; to urging the MTB to reject 
any proposal to amend its regulations 
which would result in the preemption of 
any inconsistent State and local regula
tions and law. These last two comments 
reveal a basic misunderstanding of the 
relationship between reissuance and the 
preemption provisions of the HMTA. The 
Bureau believes a discussion to clarify 
this misunderstanding is in order.

The relationship between the author
ity of the Federal Government and that 
of State and local governments, with re
spect to the safe transportation of haz
ardous materials, was specifically ad
dressed by Congress in section 112 of 
the HMTA.

In Senate Report No. 93-1192 accom
panying S. 4057, which was eventually 
enacted as the HMTA, the Committee 
on Commerce in discussing section 112 
stated:

The Committee endorses the principle of 
Federal preemption in order to preclude a 
multiplicity of State and local regulations 
and the potential for varying as well as con 
flicting regulations in the area of hazardous 
materials transportation.

The express provision of preemption in 
section 112 of the HMTA provides that, 
“Except as provided in subsection Cb) off 
this section, any requirement, of a 
State * * * which is inconsistent with 
any requirement set forth” in the Act “or 
in a regulation issued under” the HMTA 
“ is preempted.” Section 112(a))

Section 112(b) provides that a State 
requirement not consistent with any re
quirements set forth in the HMTA or in 
a regulation issued under the HMTA is 
not preempted if upon the application 
of an appropriate State agency, the Sec
retary determines, in accordance with 
procedures prescribed by regulation, that 
such requirement (1) affords an equal or 
greater level of protection to the public 
than is afforded by the requirements of 
the HMTA or of regulations issued under 
the HMTA, and (2) does not unreason
ably burden commerce. The contem-
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plated procedural regulations appear 
elsewhere in this edition of the F ederal 
R egister.

In order to fully implement the provi
sions of section 112(a), reissuance of ex
isting hazardous materials regulations 
under the authority of the HMTA is nec
essary. Without this reissuance, section 
112 would be inoperative with respect to 
those regulations. The procedures for 
State and local governments and indi
viduals to seek administrative deter
minations under sections 112(a). and 112
(b) with regard tq State and local laws 
and regulations appearing elsewhere in 

'this edition of the F ederal R egister are 
effective on the same date this reissuance 
becomes effective.

Additionally, Congress did not intend 
to limit section 112 to a prospective ap
plication. The section applies to any re
quirement * * * which is inconsistent. In 
addition, the language of section 112(a) 
is self operative, i.e., “ inconsistent” State 
requirements are, by law, preempted. 
The procedures published elsewhere in 
this edition of the F ederal R egister 
merely provide the opportunity to receive 
an administrative ruling as to consist
ency or inconsistency (as well as the pro
cedures to seek non-preemption deter
minations under section 112(b)). The 
fact that such an administrative ruling 
had not been issued under section 112 
with respect to a particular requirement 
of a State or political subdivision will 
earry no implication as to the consist
ency or inconsistency of that require
ment with the Act or any regulations is
sued under the Act.

P rocedural R equirements of HMTA
Several comments alleged that the 

proposed reissuance of 49 CFR 173.115
(a) under the terms of the proposal 
would be in violation of sections 104 and 
105(a) of the HMTA.

Section 173.115(a) defines a flammable 
liquid for purposes of transportation as 
any liquid having a flashpoint below 100* 
F, (37.8° C) with certain exceptions. Be
cause the material polyester resin has a 
flashpoint below 100° F, it is classed as a 
flammable liquid. The basis for the defi
nition of flammable liquid was the sub
ject of various rulemaking actions and 
will not be rediscussed here. Participants 
to those rulemakings have since sought 
to have polyester resin exempted from 
the flammable liquid class even though it 
met the definition. Every available pro
cedure has been used to gain this relief 
including a still to be completed appeal 
from the denial of the exemption request 
under the procedures of 49 CFR 107.121. 
These same participants now seek to 
argue their case by alleging procedural 
inadequacies in this rulemaking.

The first claim that by reissuing § 173.- 
115(a) under the authority of the HMTA, 
the Bureau proposes to classify polyester 
resin as a flammable liquid without hav
ing made the statutorily required finding 
that it poses a threat to life or property. 
They assert that such action is in viola
tion of section 104 of the HMTA which 
reads in part as follows:

Upon a finding by the Secretary, in his 
discretion, that the transportation'of a par
ticular quantity and form of material in 
commerce may pose an unreasonable risk to 
health and safety or property, he shall desig
nate such quantity and form of material 
* * * as a hazardous material (emphasis 
supplied).

The Bureau takes this opportunity to 
point out that section 104 permits the 
Secretary to designate a material as haz
ardous if it may pose an unreasonable 
risk to health and safety or property. The 
section does not require the Secretary 
to go beyond a finding that the material 
is capable of posing such a risk. The 
merits of the previous rulemaking with 
respect to the flammable liquid defini
tion have been discussed at length in 
Docket HM-102 and are summarized, in 
the discussion which follows. Although 
nearly all of the significant activity in 
Docket HM-102 predated the HMTA, the 
procedures used to reach the conclusions 
of that rulemaking are in full accord 
with the new requirements of section 
104. s

These same commentors also assert 
that the reissuance of § 173.115(a) vio
lates section 105(a) of the HMTA, in 
that the Bureau did not provide “an op
portunity for informal, oral presenta
tion” on the proposal. It was under Dock
et HM-102 that the Hazardous Mate
rials Regulations Board (predecessor of 
the MTB) published the currently ap
plicable definition of flammable liquids 
found in 49 CFR 173.115 (4 CFR 22263, 
May 22, 1975). A historic review of the 
efforts that lead to that publication will 
also lead to a better understanding of 
the Bureau’s reaction to this assertion 
with regard to section 105(a) of the 
HMTA.

The first notice of proposed rulemak
ing relative to Docket HM-102 appeared 
in the F ederal R egister on February 27, 
1968 under Docket HM-3 (33 FR 3382). 
Subsequent to that notice meetings were 
held with industry and trade associations 
such as Manufacturing Chemists Asso
ciation, the National Fire Protection As
sociation, the National Paints and Coat
ings Association, the American Petro
leum Institute, the Society of the Plastics 
Industries, Inc., and the American So
ciety for Testing and Materials. Of con
cern was the appropriate definition for 
flammable liquids considering the trans
portation environment, and the need for 
compatibility with' the flammable liquid 
definitions of other government agencies. 
The recommended test method specified 
for evaluating the flammability hazard 
of liquids was discussed extensively with 
these groups.

In 1969, a contract (DOT-ÓS-00007) 
was established with the Bureau of Mines 
for an evaluation of the Department’s 
hazard classification system and test 
methods. This resulted in the publica
tion of a report jn April 1970 titled, 
“Recommendation of Flash Point Meth
od for Evaluation of Flammability Haz
ard in the Transportation of Flammable 
Liquids.” The report contained an analy
sis of the flammability hazard presented 
in transportation; and recommended a

definition for flammable liquids, and a 
method of test as a criterion for this 
definition. An additional contract (DOT- 
OS-00038) was let in 1969 for the study 
of the transportation environment. An 
extensive report was published under 
this contract in October 1971 by the 
General American Transportation Cor
poration titled, “A Survey of Environ
mental Conditions Incident to the Trans
portation of Materials.” Much of this 
study was devoted to the temperature 
environment to be encountered in trans
portation. Based on these two studies, the 
proposed definition of a flammable liquid 
was considered to be somewhat conserv
ative with respect to the maximum tem
perature limit to be encountered in trans
portation.

Representatives of the Consumer 
Product Safety Commission, and the De
partment of Labor’s Occupational Safe
ty and Health Administration (OSHA) 
were specifically asked to participate in 
the discussions and evaluation of the 
classification problem. On May 29, 1971, 
OSHA published its regulations for 
Flammable and Combustible Liquids (29 
CFR 1910.106 effective date August 31, 
1971). They specify a definition for flam
mable liquids identical with the defini
tion proposed by this Department. A 
public hearing was held by OSHA con
cerning this standard at which time the 
desirability of uniformity of definition 
between the Department of Labor and 
Department of Transportation was dis
cussed.

As a result of these many efforts, modi
fications of the proposed amendment 
were made at various times. The more 
important modifications included:

1. Deletion of the open cup as an alternate 
test method. [HM-67 (35 FR 18534), De
cember 5,1970]

2. Additional requirements for combusti
ble liquids and the addition of certain ex
emptions for flammable liquids newly regu
lated under this amendment. [HM-102 (39 
FR 2768), January 24, 1974]

3. Addition of a Setaflash tester as an alter
nate test method and additional exemptions 
for certain specific commodities. [HM-102 
(40 FR 22263), May 22, 1975]

Four additional notices appeared in the 
F ederal R egister during this time pe
riod. These were concerned primarily 
with an extension of the time period 
for consideration of this rulemaking. Ex
tensive files on this subject are open to 
the public. The Bureau maintains a pub
lic reading room and welcomes visits by
any interested party.

Regardless of the statutory authority 
for a particular proposed regulation, 
when the Bureau issues a notice of pro-
posed rulemaking, it schedules a public 
hearing on its own motion if it believes 
that the rulemaking is likely to be mate
rially advanced by supplementing the 
written comments with oral presenta
tions. In the case of proposed hazardous 
materials regulations under section 105
(a) of the Hazardous Materials Trans
portation Act, the Bureau is fully cogni
zant of the “opportunity for informal, 
oral presentation” provision which dis
tinguishes that section. We do not, how-
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ever, subscribe to the view that “ a hear
ing is now guaranteed by law.” We per
ceive the true state of the law on this 
matter to be somewhat less absolute. 
Even where a statute goes further than 
section 105(a) and states in unqualified 
terms that a hearing shall be held, a 
hearing is not required if the only rea
sons asserted for holding it are legally 
insufficient. Dyestuffs and Chemicals, 
Inc. v. Flemming, 271 P. 2d 281 (8th Cir. 
1959), cert, denied, 362 U.S. 911 (1960). 
In accord is the § 102.27(a) provision of 
the Bureau’s procedural regulations 
which provides that a petition for a hear
ing will be granted only if the petitioner 
shows good cause for the hearing.

While the Bureau routinely schedules 
one or more informal public hearings on 
all of its significant hazardous materials 
rule-making proposals, as it did in HM- 
102 which resulted in the change to the 
definition of “flammable liquid” , there 
is no compelling legal or policy reason for 
the Bureau to hold hearings on those oc
casions when there is nothing material 
to be heard.
Clarification of A mbiguities in  R egula

tions Being M ade A pplicable to Manu
facturers

Several comments on the proposed re
issuance received from container manu
facturers and associations representing 
these manufacturers asserted that reis
suance of 49 CFR Part 178 should be 
dèferred until certain clarifications are 
made to the provisions of that Part.

Prior to the enactment of the HMTA, 
the DOT lacked any direct jurisdiction 
over manufacturers of packages and 
containers that are used for transport
ing hazardous materials in commerce. 
Therefore, detailed regulations spelling 
out the requirements for containers were 
necessarily addressed to a class of per
sons subject to DOT jurisdiction (i.e. 
shippers). Congress saw this as a serious 
weakness that frustrated the DOT’S ef
forts to adequately regulate for the safe 
transportation of hazardous materials. 
Congress cured this weakness by vesting 
in the Secretary of Transportation, un
der various provisions of the HMTA, 
regulatory and enforcement authority 
over those manufacturers. One goal, of 
this reissuance is to implement that new 
authority, therefore, necessitating cer
tain changes to Parts 178 and 179 to de
lineate the new responsibilities of con
tainer manufacturers resulting from the 
reissuance of those parts under the 
HMTA.

To accomplish that purpose, Parts 178 
and 179 have been amended to provide 
that any person performing a function 
prescribed by either part must perform 
that function in accordance with the ap
plicable part. The Bureau is specifically 
requiring that the manufacturer mark 
the packaging or container with the DOT 
specification. That mark will be under
stood to certify compliance by the manu
facturer, that the functions performed 
~y the manufacturer, have been per
formed in compliance with the applica
ble part.

Because of the DOT’S historical lack of 
direct jurisdiction over container manu
facturers, Parts 178 and 179 presently 
prescribe many functions with regard to 
packagings and containers that are, by 
their nature, performed after the pack
age or container has left the control of 
the manufacturer. To insure that a pack
aging or container meets all the appli
cable specification requirements when 
ultimately used in the transport of haz
ardous materials, new § 178.0-2 asks that 
the manufacturer of a packaging or con
tainer inform each person to whom that 
packaging or container is transferred of 
any specification requirements which 
have not been met at the time of trans
fer. In addition, § 173.22(a) has been re
vised to clarify the shipper’s responsi
bility for compliance with packaging and 
container specifications. The revised 
paragraph requires that when a shipper 
performs a function covered by, or hav
ing an effect on a specification require
ment of Part 178 or 179, the shipper must 
perform that function in accordance 
with the specification. (This revision to 
§ 173.22 was proposed under Docket 
HM-117 published on June 14, 1974 (39 
FR 20805).)

• As a result of market forces, i.e. ship
pers required by regulation to transport 
hazardous materials in containers meet
ing the specifications of Parts 178 and 
179, container manufacturers have pro
duced their product in compliance with 
those specifications. One commenter 
stated, “we manufacture our [container] 
according to DOT specification * ** * or 
exemption. All tests are also performed 
to the same specification.”

Thus, while proclaiming past volun
tary compliance with DOT container 
manufacture and testing specifications, 
these manufacturers are now heard to 
say that the same specifications are so 
vague and questionable that proposed 
reissuance would put a very unfair bur
den on them by imposing the risk of civil 
penalties and criminal prosecution. They 
assert that such burdens should not be 
placed on the manufacturer until the 
vagueness and ambiguity are removed 
from the specifications.

The Bureau is not persuaded by these 
comments to defer reissuance Of 49 CFR 
Parts 178 and 179 under the "authority 
of the HMTA. Several reasons lead to 
this conclusion:

Container manufacturers’ own past 
practices under the “shipper” regula
tions with regard to manufacture and 
testing provide guidance as to the pur
pose and meaning of the regulations gov
erning the design and construction of 
containers;

Container manufacturers' long expo
sure to the past practices of the DOT 
with regard to the interpretation and 
enforcement of manufacture and testing 
specifications with respect to shippers 
also provide guidance as to future DOT 
practices with regard to manufacturers;

As in the case of any Federal compli
ance or enforcement action, any con
tainer manufacturer who may be ac
cused of non-conforming to a regulation 
which he considers vague or ambiguous

Is entitled to assert that as a defense; 
and

Container manufacturers have the 
same rights and opportunities to request 
interpretations of and changes to the 
regulations as are currently exercised 
with great frequency by the shippers and 
carriers who have long been directly sub
ject to the Federal hazardous materials 
transportation regulations.

In consideration of the foregoing 49 
CFR Parts 171, 172, 173, 174, 175," 176, 
177, 178, and 179 are amended as fol
lows:

1. In Part 171, the authority citation 
following the table of contents is revised 
to read as follows:

PART 171— GENERAL INFORMATION, 
REGULATIONS, AND DEFINITIONS 

' ‘ * * * *
A u th o r ity : 49 U.S.C. 1804, 1808; 49 CFR 

1.53(e), unless otherwise noted.
♦ * • * *

2. In § 171.2, a new paragraph (c) is 
added to read as follows:
§ 171.2 General transportation require- 

ments.
* * * * *

(c) No person may represent, mark, 
certify, or sell a packaging or container 
as meeting the requirements of this sub- 
chapter governing the use of that pack
aging or container in the transportation 
in commerce of a hazardous material un
less the packaging or container is manu
factured, fabricated, marked, main
tained, reconditioned, or repaired, as the 
case may be, in accordance with this sub- 
chapter.

3. In § 171.8, a definition for “United 
States” is added alphabetically to read as 
follows:
§ 171.8 Definitions and abbreviations.

* * * - * * 
“United States” means the fifty States, 

the District of Columbia, the Common
wealth of Puerto Rico, the Virgin Islands, 
American Samoa, or Guam.

* * * * *
4. In Part 172,: the authority citation 

following the table of contents is revised 
to read as follows:

PART 172— HAZARDOUS MATERIALS
TABLE AND HAZARDOUS MATERIALS 
COM M UNICATION REGULATIONS 

* * * * *  
Authority : 49 TJ.S.C. 1803, 1804; 49 CFR 

1.53(e), unless otherwise noted.
*  *  *  *  •

5. In § 172.3, a new paragraph (b) is 
added to read as follows r"-
§ 172.3 Applicability.

*  *  •  *  •

(b) When a person, other than one of 
those provided for in paragraph (a) of 
this section, performs a packaging label
ing or marking function required by this 
part, that person shall perform the func
tion in accordance with this part.
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6. In Part 173, the authority citation 
following the table of contents is revised 
to read as follows:

PART 173— SHIPPERS— GENERAL RE
QUIREM ENTS FOR SHIPMENTS AND 
PACKAGINGS

* * * * *
Au th o r ity : 49 U.S.C. 1803, 1804, 1808; 49 

CFR 1.53(e), unless otherwise noted.
* * * * •

7. In § 173.1, a new paragraph (c) is 
added to read as follows:
§ 173.1 Purpose and scope.

* * *  *  *

(c) When a person other than the per
son preparing a hazardous material for 
shipment performs a function required, 
by this part, that person shall perform 
the function in accordance with this 
part, are made in containers which, un
less otherwise provided in this part, have 
been made, assembled with all parts or 
fittings in their proper place and prop
erly secured, and marked in compliance 
with applicable specifications prescribed 
in Parts 178 and 179 of this subchapter or 
with specifications of the Department in 
effect at date of manufacture of con
tainer. The shipper may accept the man
ufacturer’s certification or specification 
marking to determine that specification 
containers were manufactured in accord
ance with applicable specifications (see 
§ 178.0-2 of this subchapter). When a 
shipper performs a function covered by, 
or having an effect on a specification 
requirement of Part 178 or Part 179, the 
shipper must perform that function in 
accordance with the specification.

* * * * *
8. In § 173.22, paragraph (a) is revised 

to read as follows:
§ 173.22 Shipper’s responsibility.'

(a) When a container is supplied by 
the shipper, the shipper shall'be respon
sible *to determine that shipments of 
hazardous materials.

* * * * *
9. In § 173.24, paragraph (c) (1) is re

vised to read as follows:
§ 173.24 Standard requirements for all 

packages.
* * * * •

(c) * * *
(1) Each specification container must 

be marked as follows:
(i) In an unobstructued area with let

ters and numerals identifying the con
tainer specification (e.g., DOT-1 A, DOT- 
17E-304HJL DOT-23G40). See § 178.0-2 
of this subchapter.

(ii) The name and adress or symbol 
of person making the mark specified in 
paragraph (c) (1) (i) of this section. 
Symbol letters, if used, must be regis
tered with the Bureau of Explosives. 
Duplicate symbols are not authorized.

(iii) The markings must _be stamped, 
embossed, burned, printed, or otherwise 
marked on the packaging to provide ade
quate accessibility, premanency, and

contrast so as to be readily apparent and 
understood.

(iv) Unless otherwise specified, letters 
and numerals must be at least % inch 
high.

(v) Packaging which does not comply 
with the applicable specification listed in 
Parts 178 and 179 of this subchapter 
must not be marked to indicate such 
compliance (see § 178.0-2 and § 179.1 of 
this subchapter).

10. In Part 174, the authority citation 
following the table of contents is revised 
to read as follows:

PART 174— CARRIAGE BY RAIL 
* * * * *

Authority: 49 U.S.C. 1803, 1804, 1808; 49 
CFR 1.53(e), unless otherwise noted.

* *  *  *  *

11. In Part 175, the authority citation 
following the table of contents is revised 
to read as follows:

PART 175— CARRIAGE BY AIRCRAFT 
* * * * *

Authority: 49 U.S.C. 1803, 1804, 1808; 49 
CFR 1.53(e), unless otherwise noted.

*  *  *  * *

12. In Part 176, the authority citation 
following the table of contents is revised 
to read as follows:

PART 176— CARRIAGE BY VESSEL 
* * * * *

Authority: 46 U.S.C. 170(7) (a -c ); 49
U.S.C. 1803, 1804, 1808; 49 CFR 1.53 (e), (f), 
unless otherwise noted.

. . . .  *
13. In Part 177, the authority citation 

following the table of contents is revised 
to read as follows:

PART 177— CARRIAGE BY PUBLIC 
HIGHWAY

4c 4c 4c 4c 4c

Authority: 49 U.S.C. 1803, 1804, 1808; 49 
CFR 1.53(e), unless otherwise noted.

* * * * *

14. In Part 178, the authority citation
following the table of contents is revised 
to read as follows: *

PART 178— SHIPPING CONTAINER 
SPECIFICATIONS 

* * * * *
Authority: 49 U.S.C. 1804, 1808; 49 CFR 

1.53(e), unless otherwise noted.
15. In Part 178, new §§178.0, 

178.0-1, and 178.0-2 are added immedi
ately preceding Subpart A to read as 
follows:
§ 178.0 Purpose, scope, and applicabil

ity.
§ 178.0—1 Purpose and scope.

This part prescribes the manufactur
ing and testing specifications for pack
aging and containers used for the trans
portation of hazardous materials in com
merce.
§ 178.0—2 Applicability.

(a) Any person who performs a func
tion prescribed in this part, shall perform

that function in accordance with this 
part. ^

(b) When this part requires (either 
expressly or by reference to § 173.24 of 
this subchapter) a packaging or con
tainer to be marked with a DOT speci
fication (for example, DOT-1A, DOT- 
17E-304HT, DOT—23G40), compliance 
with that requirement is the responsibil
ity of the packaging or container manu
facturer. Marking the packaging or con
tainer with the DOT specification shall 
be understood to certify compliance by 
the manufacturer, that the functions 
performed by the manufacturer, as pre
scribed in this part, have been performed 
in compliance with this part. (See also 
§ 173.28 “Reuse of containers.’’ That sec
tion envisions the marking of containers 
to be performed by a person other than 
the original manufacturer.)

(c) Except as specifically provided in 
§ 178.340, the manufacturer of a packag
ing or container should inform each per
son to whom that packaging or container 
is transferred of any specification re
quirements which have not been met at 
time of transfer.

16. In §§ 178.1-8, 178.2-6, 178.3-8, 
178.4-7, 178.5-7, 178.6-8, 178.7-7, 178.8-7, 
178.9-7, 178.12-9, 178.13-5, 178.14-7,
178.182-4, 178.198-4, and 178.218-10, the 
second sentence in paragraph (a)(1) is 
deleted; and paragraph (a) (2) is revised 
to read as follows:

(a) * * *
(2)_, Name or symbol of person making 

the nfiark specified in paragraph (a)(1) - 
of this section and located just above or 
below that mark. Symbol, if used, must 
be registered with the Bureau of Explo
sives.

* * * * *
17. In § 178.15-7, paragraph (b) is re

vised to read as follows:
§ 17 8 .1 5 -7  Marking.

* *  * * *

(b) Each container must also be 
marked with the name or symbol of per
son making the mark specified in para
graph (a) of this section. Symbol, if used, 
must be registered with the Bureau of 
Explosives.

18. Section 178.18 is revised to read as 
follows:
§ 178.18—8 Marking on each container.

(a) Marking on top head plainly and 
permanently as follows:

(1) DOT-43 A.
(2) Name or symbol of person making

the mark specified in paragraph (a)(1) 
of this section and located just above, be
low, or following that mark. Symbol, if 
used, must be registered with the Bureau 
of Explosives. .

(3) Rated gallonage and year oi 
manufacture (for example, 5-50).

19. § 178.19-6 is revised to read as 
follows:
§ 17 8 .1 9 -6  Marking.

(a) Each container must be perma
nently marked by embossment in letters 
and figures at least Vz inch in size as 
follows:
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; ,fi). DOT-34* *; stars to be replaced by 
the rated capacity of the container (for 
example, DOT-34-5).

(2) Month and year of manufacture. 
For example, DOT-34—5-6/65 to indicate 
a container of 5 gallons capacity made in 
June 1965.

(3) Name or symbol of person making 
the marks specified in paragraphs (a) (1) 
and (a) (2) of this section and located 
just above or below those marks. Symbol, 
if used, must be registered with the Bu
reau of Explosives.

20. In § 178.20-1, a new paragraph (e) 
is added to read as follows:
§ 178.20—1 Capacity, thickness of metal, 

test and closure.
* * '# * *

(e) “Marking.” Each container must 
be marked as prescribed in § 173.24 of 
this subchapter.

21. Section 178.21-2 is revised to read 
as follows:
§ 178.21—2 Capacity and marking of 

container.
(a) Containers of 5 to 13 gallons 

capacity are covered by this specification. 
Actual capacity of the container must be 
the marked capacity plus 5 percent mini
mum.

(b) Each container must be perma
nently marked with figures and letters at 
least V* inch high to show:

(1) DOT—2T.
(2) Name or symbol of person making 

the mark specified in paragraph (b) (1) 
of this section. Symbol, if used, must be 
registered with the Bureau of Explosives.

(3) Month and year of manufacture.
§ 178.315-5 Marking.
§ 178.318-3 Marking.

22. Part 178 is amended by adding new 
§§ 178.315-5 and 178.318-3 to read as fol
lows:

Each container must be marked as pre
scribed in § 173.24 of this subchapter.

23. Section 178.24-5 is revised to read 
as follows:
§ 178.24-5 Marking.

(a) Each container mjist be perman
ently marked by embossment in figures 
and letters at least % inch in size to 
show:

(1) DOT-2U.
(2) Name or symbol of person making 

the mark specified in paragraph (a) (1) 
of this section. Symbol, if used, must be 
registered with the Bureau of Explosives.

(3) Month and year of manufacture.
(4) Rated capacity.

§ 178.24—6 [Amended]
24. In § 178.24-6, paragraph (a) is 

amended by changing the word “chap
ter” to read “subchapter."

25. In § 178.27-2, paragraph (c) is re
vised to read as follows:
§ 178.27—2 Construction, capacity and 

marking.
* . * * * *

(c) Marking: Each container must be 
Permanently marked in figures and let
ters at least *4 inch in size to show:
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(1) DOT-2TL.
(2) Name or symbol of person making 

the mark specified in paragraph (c) <1) 
of this section. Symbol, if used, must be 
registered with the Bureau of Explosives.

(3) Month and year of manufacture.
(4) Rated (marked) capacity.
26. Section 178.33-9 is revised  ̂to read 

as follows:
§ 17 8 .33 -9  Marking.

(a) By means of printing, lithograph
ing, embossing, or stamping, each con
tainer must be marked to show:

(1) DOT-2P.
(2) Name or symbol of person making 

the mark specified in paragraph (a )(1) 
of this section. Symbol, if used, must be 
registered with the Bureau of Explosives.

27. Section 178.33a-9 is revised to read 
as follows:
§ 178.33a—9  Marking.

(a) By means of printing, lithograph
ing, embossing, or stamping, each con
tainer must be marked to show:

(1) DOT-2Q.
(2) Name or symbol'di person making 

the mark specified in paragraph (a) (1) 
of this section. Symbol, if used, must be 
registered with the Bureau of Explosives.

28. In § 178.35-3, paragraph (b) is re
vised to read as follows:
§ 178.35—3 Construction, capacity and 

marking.
* * * * *

(b) Marking: Each container must be 
permanently marked with figures and 
letters at least % inch in size to show:

(1) DOT-2S.
(2) Name or symbol, of person making 

the mark specified in paragraph (b )(1) 
of this section. Symbol, if used, must be 
registered with the Bureau of Explosives.'

(3) Month and year of manufacture.
(4) Minimum capacity.

* * * * *
29. In § 178.35a-2, paragraph (c) is re

vised to read as follows:
§ 178.35a—2 Construction, capacity and 

marking.
* * * * *

(c) Markings: Each container must be 
permanently marked with figures and 
letters at least $4 inch in size to show:

(1) DOT-2SL.
(2) Name or symbol of person making 

the mark specified in paragraph (c) (1) of 
this section. Symbol, if used, must be 
registered with the Bureau of Explosives.

(3) Month and year of manufacture.
(4) Minimum capacity.

* * * * *
30. In §§ 178.38-20, 178.39-19, 178.40- 

20, 178.41-19, 178.42-14, 178.43-20,. 178.- 
44-23, 178.47-21, 178.48-19, 178.49-19, 
178.50-19,178.52-19,178.53-18,178.54-20, 
178.55-20, 178.58-21, 178.59-18,178.60-22, 
and 178.68-19, the second sentence in 
paragraph (a) (2) is revised and in 
§§ 178.36-20, 178.37-20, and 178.57-20, 
the second sentence in paragraph (a) (3) 
is revised to read as follows:

The symbol and numbers must be those 
of person making DOT mark.

§§  17 8 .51 -1 9 , 17 8 .5 6 -1 9 , 17 8 .61 -2 0
[Amended]

31. In §§ 178.51-19, 178.56-19, and 178.- 
61-20, the first sentence in paragraph (a)
(2) is revised to read as follows:

The serial number and identifying 
symbol of person making DOT mark.

32. In § 178.65-14, paragraph (b) (8) is 
revised to read as follows:
§ 178.65—14 Marking.

* * * * *
(b) * * *
(8) The following statement: Federal 

law forbids transportation if refilled— 
penalty up to $25,000 fine and 5 years im
prisonment (49 U.S.C. 1809).

* * * * *
33. In §§ 178.80-11, 178.81-11, 178.82-

11, 178.83-11, 178.84-11, 178.87-11,
178.88-10, 178.89-9, 178.90-10, 178.91- 
11, 178.92-12, 178.97-9, 178.98-9, 178.99- 
9, 178.100-9, 178.101-9, 178.102-4,
178.110-8, 178.115-10, 178.116-10, 178.- 
117-11, 178.118-10j 178.119-10, 178.130-
8, 178.133-9, and 178.134-4, the last sen
tence in paragraph (a) (D is deleted and 
paragraph (a) (2) is revised, and in 
§§ 178.103-6, 178.131-9, 178.132-9, and 
178.135-8, the last sentence in paragraph 
(a) (1) is deleted and paragraph (a) (3) 
is revised to read as follows:

Name or symbol of person making the 
marks specified in paragraph (a) (1) of 
this section. Symbol, if used, must be reg
istered with the Bureau of Explosives.

34. Section 178.85-10 is revised to read 
as follows:
§ 178.85—10 Marking.

(a) Marking on each container by em
bossing on head with raised marks, or by 
embossing or die stamping on footring on 
drums equipped with footrings, or on 
metal plates securely attached to drum 
by brazing or welding not less than 20 
percent of the plates perimeter, as fol
lows:

(1) DOT-5F.
(2) Name or symbol of person making 

the mark specified in paragraph (a) (1) 
of this section. Symbol, if used, must be 
registered with the Bureau of Explosives.

(3) Serial number and name or symbol 
of company or person for whose use the 
container is made.

(4) Gauge of metal in thinnest part, 
rated capacity in gallons, and year of 
manufacture (for example 14-11-50). 
When gauge of metal in body differs 
from that in head, both must be indicated 
with slanting line between and with 
gauge of body indicated first (for ex
ample, 14/12-11-50 for body 14 gauge 
and head 12 gauge).

35. In §§ 178.107-9, 178.108-9, 178.109-
9, 178.111-8, 178.112-10, 178.136-9, 178.- 
146-15, 178.147-15, 178.148-5, 178.149-7, 
178.155-12, 178.156-12, 178.157-12, 178.- 
160-9, 178.161-9, 178.190-9, 178.191-9, 
178.193-6,178.196-15, and 178.197-14, the 
second sentence in paragraph (a) (1) is 
deleted and paragraph (a) (2) is revised 
to read as follows:

Name or symbol of person making the 
mark specified in paragraph (a) (1) of 
this section and located just above, below, 
or following that mark. Symbol, if used,
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must be registered with the Bureau of 
Explosives.

36. Section 178.140-6 is revised to read 
as follows:
§ 17 8 .14 0 -6  Marking.

(a) Marking on each container by em
bossing on head with raised marks as 
follows:

(1) DOT-13.
i(2) Name or symbol of person making 

the mark specified in paragraph (a) Cl) 
of this section. Symbol, if used, must be 
registered with the Bureau of Explosives.

37. Section 178.141-7 is revised to read 
as follows:
§ 17 8 .14 1 -7  Marking.

(a) Marking on each container by em
bossing on head with raised marks as 
follows:

Cl) D O T -13A.
(2) Name or symbol of person making 

the mark specified in paragraph (a) (1) 
of this section. Symbol, if used, must be 
registered with the Bureau of Explo
sives.

(3) Size of markings {minimum): 
5/16 inch high.

38. Section 178.150-7 is revised to read 
as follows:
§ 1 7 8 .15 0 -7  Marking.

<a) Each container must be marked as 
follows:

(1) DOT-33 A.
(2) The letters “NRC” , located just 

above or below the DOT mark, to indicate 
a nonreusable container.

(3) Name or symbol of person making 
the other marks specified in this section 
and located on the same face as those 
other marks. Symbol, if used, must be 
registered with the Bureau of Explosives.

<4) Size of markings: Specification 
markings prescribed in this section must 
be at least % inch high. All markings 
must be legible.

39. In §§ 178.165-13, 178.176-6,
178.177-6, and 178.171-11, paragraph (a)
(1) is deleted and a new paragraph (b) 
is added to read as follows:

Each box must also be marked with 
the name or symbol of person making the 
mark specified in paragraph (a) of this 
section. Symbol, if used, must be regis
tered with the Bureau of Explosives.

40. In §§ 178.168-18, 178.169-18, 178.- 
170-17, and 178.171-17, the second sen
tence in paragraph (a) (1) is deleted and 
a new paragraph <d) is added to read as 
follows:

Each box must also be marked with the 
name or symbol of person making the 
other marks specified in this section. 
Symbol, if used, must be registered with 
the Bureau of Explosives.
§ 178.172—19 [Amended]

41. In S 178.172-19, the second sen
tence in paragraph (a) (1) is deleted and 
a new paragraph (b) is added to read as 
follows:

Each box must also be marked with the 
name or symbol of person making the 
mark specified in paragraph (a) of this 
section. Symbol, if used, must be regis
tered with the Bureau o f Explosives.
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§§  17 8 .185-19 , 178 .18 6 -19  [Amended]
42. In §| 178.185-19 and 178.186-19, the 

second sentence in paragraph (a) (1) is 
deleted and paragraph (b) is revised to 
read as follows:

The name or symbol of person making 
the marks specified in paragraph (a) 
of this section must be located just above, 
below, or following those marks. Sym
bol, if used, must be registered with the 
Bureau of Explosives.
§  17 8 .18 5-22  [Amended]

43. In § 178.185-22, paragraph (c) (3) 
is deleted and paragraph (c ) (2) "is re
vised to read as follows:
§ 178.185—22 Special box authorized 

only when used in conjunction with 
inside spec. 2U (§  178.24 o f this 
chapter) polyethylene 5- and 15- 
gallon cubical containers.

*  *  *  *  *

(c) * * *
(2) The name or symbol of person 

making the mark specified in paragraph
( c ) ( 1) of this section and located just 
just above, below, or following that mark. 
Symbol, if used, must be registered with 
the Bureau of Explosives.

44. In § 178.187-5, paragraph (c) is de
leted and paragraph (b) is revised to 
read as follows:
§ 178.187—5 Marking authorized.

* * * * . *
(b) The name or symbol of person 

making the mark specified in paragraph 
(a) of this section must be located 
just above, below, or following that mark. 
Symbol, if used, must bevregistered with 
the Bureau of Explosives.'

45. In § 178.194-6, the existing text is 
designated paragraph (a) and a new 
paragraph <b) is added to read as fol
lows:
§ 1 7 8 .19 4 -6  Marking.

* * * * *
(b) Each jacket must also be marked 

with the name or symbol of person mak
ing the marks specified in paragraph (a) 
of this section. Symbol, if used, must be 
registered with the Bureau of Explosives.

46. In §§ 178.205-18, 178.206-18, 178.- 
207-18. 178.209-13, 178.214-17, and 178.- 
219-3, the second sentence in paragraph 
(a) (1) is deleted and paragraph (a) (2) 
is revised to read as follows:

Name and address or symbol of per
son making the mark specified in para
graph (a) (1) of this section and located 
just above or below that mark. Symbol, if 
used, must be registered with the Bureau 
of Explosives.

47. Section 178.208-12 is revised to read 
as follows:
§ 1 7 8 -2 0 8 -1 2  Marking.

(a) Each box must be marked as fol
lows:

(1) DOT-12E110.
(D This marking shall be enclosed by 

a  rectangle.
(2) Name and address or symbol of 

person making the mark specified in 
paragraph (a) (1) of this section and lo
cated just above or below that mark.

Symbol, if used, must be registered with 
the Bureau of Explosives.

(3) When metal straps are prescribed,
boxes must be marked __(number)
Metal Straps Required" just above or be
low the mark specified in paragraph (a) 
(1) of this section.

(4) * Size of markings: Specification 
markings specified in paragraph (a)(1) 
of this section must be at least V2 inch 
high. All markings must be legible.
§§  178.210—12, 178.211—6 [Amended]

48. In §§ 178.210-12 and 178.211-6, the 
last sentence in paragraph (a) (1) is 
deleted and paragraph (a) (2) is revised 
to read as follows:

Name and address of symbol of person 
making the marks specified in paragraph 
(a )(1) of this section and located just 
above or below those marks. Symbol, if 
used, must be registered with the Bureau 
of Explosives.
§ 178.212—8 [Amended]

49. In § 17012-8, the last sentence in 
paragraph (a )(1) is deleted and para
graph (a) (2) is revised to read as fol
lows:

Name or symbol of person making the 
other marks specified in this section and 
located on the same face as those other 
marks. Symbol, if used, must be regis
tered with the Bureau of Explosives.

* * * . # *
50. In § 178.224-4, paragraph (a)(3) is 

deleted and paragraph (a) (2) is revised 
to read as-follows:
§  178.224—4  Marking.

(a) * * *
( 1) * * *
(2) Name or symbol of person making 

the marks specified in paragraph (a) 
(1) of this section and located just above, 
below, or following those marks. Symbol, 
if used, must be registered with the Bu
reau of Explosives.
§ 178 .225-3  [Amended]

51. In § 178.225-3, the last sentence in 
paragraph (a )(1) (i) is deleted.

52. Section 178.226-4 is revised to read 
as follows:
§  1 7 8 .2 2 6 -4  Marking.

(a) Each container must be marked to 
show:

(1) DOT-29.
(2) The name or symbol of person 

making the mark specified in paragraph 
(a) (1) of this section. Symbol, if "used, 
must be registered with the Bureau of 
Explosives.

53. In §§ 178.230-8, 178.233-9, 178.234- 
9, and 178.240-10, the semicoion and text 
following the DOT specification (for ex
ample, DOT-36A) in paragraph (a)(1) 
Is deleted and paragraph (a) (2) is re
vised to read as follows:

Name and address or symbol of person 
making the mark specified in paragraph 
(a) (1) of this section and located just 
above or below that mark. Symbol, u 
used, must be registered with the Bureau 
of Explosives.

54. in  15 178.236-7,178.237-7,178.238-7, 
and 178.239-7, paragraphs (a)(1) and
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(a) (2) are deleted and a new paragraph
(b) is added to read as follows:

Each bag must also be marked with 
the name and address or symbol of the 
person making the mark specified in 
paragraph (a) of this section and be lo
cated just above or below that mark. 
Symbol, if used, must be registered with 
the Bureau of Explosives.

55. Section 178.241-5 is revised to read 
as follows:
§ 178.241-5 Marking.

(a) Each bag must be marked with 
letters and figures at least V2 inch high 
in rectangle as follows:

(1) DOT-44P.
(2) This marking shall be enclosed by 

a rectangle.
(b) Each bag must also be marked with 

the name and address or symbol of the 
person making the mark specified in 
paragraph (a) of this section and be lo
cated just above or below that mark. 
Symbol, if used, must be registered with 
the Bureau of Explosives.

56. In § 178.350-3, paragraph (b) is re
vised to read as follows:
§ 178.350-3 Marking.

♦ * * * *
(b) The letter and number size and ad

ditional marking requirements of § 173.24 
of this subchapter must be complied 
with.

PART 179— SPECIFICATIONS FOR 
TAN K CARS

57. In Part 179, the authority citation 
following the table of contents is revised 
to read as follows:

•  *  *  *  *

Authority : 49 TJ.S.C. 1804, 1808; 49 CFR 
1.53(e), unless otherwise noted.

* *  * *  *

58. Section 179.1 is revised to read as 
follows:
§ 179.1 General.

(a) This part prescribes the specifica
tions for tanks that are to be mounted on 
or form part of a tank car and which are 
used for the transportation of hazardous 
materials in commerce.

(b) Except as provided in paragraph 
<c) of this section, tanks to which this 
part is applicable, must be built to the 
Specifications prescribed in this part.

(c) Tanks built to specifications pre
dating those in this part may continue in 
use as provided in § 173.31 of this sub
chapter.

(d) Any person who performs a func
tion prescribed in this part, shall per
form that function in accordance with 
this part. ~

(e) When this part requires a tank to 
be marked with a DOT specification (for 
example, DOT-105A100W), compliance 
with that requirement is the responsi
bility of the tank builder. Marking the 
tank with the DOT specification shall be 
understood to certify compliance by the 
builder that the functions performed by 
wie builder, as prescribed in this part, 
have been performed in compliance with 
this part.

(f) The tank builder should inform 
each person to whom that tank is trans

ferred of any specification requirements 
which have not been met at time of 
transfer.

Effective date: This améndment is ef
fective on January 3,1977.
(49 U.S.C. 1803, 1804, 1808 and 49 CFR 1.53
( e )  •)

Issued in Washington, D.C. on August 
31, 1976.

James T . Curtis, Jr., 
Director, Materials 

Transportation Bureau. 
[FR Doc.76-26376 Filed 9-8-76;8:45 am]

CHAPTER X— INTERSTATE COMMERCE 
COMMISSION

SUBCHAPTER A— GENERAL RULES AND 
REGULATIONS

PART 1033— CAR SERVICE
[Fifth Revised S.O. No. 1234]
Distribution of Freight Cars

September 3, 1976.
At a Session of the Interstate Com

merce Commission, Railroad Service 
Board, held in Washington, D.C., on the 
2nd day of September, 1976.

It appearing, That there is an acute 
shortage of freight cars for transporting 
shipments of fertilizer, 1 phosphate, 
(dried or ground, treated or untreated 
fish meal, grain, grain products, soy
beans or 1 soybean products; that cer
tain tariff provisions require the use of 
cars of specified cubic or weight carry
ing capacities; that the carriers are un
able to furnish sufficient such cars to 
transport shipments of such weights; 
that cars of lesser capacity are available; 
that such cars cannot be used because 
of certain tariff provisions; that there is 
immediate need to use every available 
car for transportation of fertilizer and 
grain; that the inability of the carriers to 
furnish sufficient fertilizer and grain cars 
results in great economic loss; and that 
present regulations and practices with 
respect to the use, supply, control, move
ment, and distribution of fertilizer and 
grain cars are ineffective. It is the opin
ion of the Commission that an emer
gency exists requiring immediate action 
to promote car service in the interest of 
the public and the commerce of the peo
ple. Accordingly, the Commission finds 
that notice and public procedure are im
practicable and contrary to the public 
interest, and that good cause exists for 
making this order effective upon less 
than thirty days’ notice.

It is ordered, That:
§  1033.1234 Distribution of freight cars.

(a) Subject to the concurrence of the 
shipper, carriers may substitute a suf
ficient number of smaller cars for larger 
cars ordered to transport shipments of 
fertilizer, 1 phosphate, (dried or ground, 
treated or untreated), fish meal, grain, 
grain products, soybeans or 1 soybean 
products regardless of tariff require
ments specifying ' minimum cubic or

1 Phosphate, (dried or ground, treated or 
untreated), and soybean products added.

weight carrying capacity. (See excep
tions (b) and (c).)

(b) Exception. This order shall not 
apply to shipments subject to tariff pro
visions requiring the use of twenty-five 
or more cars per shipment.

(c) Exception. This order shall not 
apply to shipments subject to tariff pro
visions which require that cars be fur
nished by the shipper.

(d) Rates and minimum weights ap
plicable. The rates to be applied and the 
minimum weights applicable to ship
ments for which cars smaller than those 
ordered have been furnished and loaded 
as authorized by Section (a) of this order 
shall be the rates and minimum weights 
applicable to the larger cars ordered.

(e) Billing to be endorsed. The carrier 
substituting smaller cars for larger cars 
as authorized by Section (a) of this order 
shall place the following endorsement on 
the bill of lading and on the waybills 
authorizing movement of the car:
“Oar of (___ __) cu. ft. and of (______) lbs.
or greater capacity ordered. Smaller cars fur
nished authority Fifth Revised ICC Service 
Order No. 1234.”

(f) Concurrence of shipper required. 
Smaller cars shall not be furnished in 
lieu of cars of greater capacity without 
the consent of the shipper.

(g) Exceptions. Exceptions to this 
order may be authorized to railroads by 
the Railroad Service Board, Washington, 
D.C., 20423. Requests for such exception 
must be submitted in writing, or con
firmed in writing, and must clearly state 
the points at which such exceptions are 
requested and the reason therefor.

(h) Rules and regulations suspended. 
The operation of all rules, regulations, or 
tariff provisions is suspended insofar as 
they conflict with the provisions of this 
order.

(i) Application. The provisions of this 
order shall apply to intrastate, interstate, 
and foreign commerce.

(j) Effective date. This order shall be
come effective at 12:01 a.m., Septem
ber 3, 1976.

(k) Expiration date. This order shall 
expire at 11:59 p.m., October 31, 1976, 
unless otherwise modified, changed, or 
suspended by order of this Commission.
(Secs. 1, 12, 15, and 17(2), 24 Stat. 379, 383, 
884, as amended; 49 U.S.C. 1, 12, 15, and 
17(2). Interprets or applies Secs. 1(10-17), 
15(4), and 17(2), 40 Stat. 101, as amended, 
54 Stat. 911; 49 U.S.O. 1(10-17), 15(4) and 
17(2).)

It is further ordered, That a copy of 
this order and direction shall be served 
upon the Assoèiation of American Rail
roads, Car Service Division, as agent of 
all railroads subscribing to the car serv
ice and car hire agreement under the 
terms of that agreement, and upon the 
American Short Line Railroad Associa
tion; and that notice of this order be 
given to the general public by depositing 
a copy in the Office of the Secretary of 
the Commission at Washington, D.C., and 
by filing it with the Director, Office of 
the Federal Register.

By the Commission, Railroad Service 
Board, members Lewis R. Teeple, Thomas
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