
RULES AND REGULATIONS 41693

§ 180.330 S- [2- (Ethvlsulfinyl) ethyl] O, 
O-dimethyl phosphorolhioale ; toler­
ances for residues.

Commodity:
• •

Blackberries 
* * ■
Lettuce, head. 
* *
Raspberries 
* •
Strawberries .

Parts per 
million 

•
2.0 

2.0 

2.0
*

2.0

Turnips, tops_________________  2. 0
* * * * •

[FR Doc.76-27787 Filed 9-22-76; 8:45 am]

Title 41— Public Contracts and Property 
Management

CHAPTER 3— DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE

PART 3-16— PROCUREMENT FORMS 
illustration of Forms

The Department has issued three sets 
of general provisions for use with cost- 
type contracts (Forms HEW 315, 315A, 
and 316). Subsequent to the issuance of 
these forms, the General Services Ad­
ministration (GSA) issued 41 CFR 1-7.4 
which set forth clauses for use in cost- 
type research and development con­
tracts. The GSA issuance caused several 
clauses in the Forms HEW 315, 315A, and 
316, to be revised to correspond with the 
GSA issuance. Such clauses were 
“Limitation of Cost,” “Allowable Cost 
and Payment,” “Allowable Cost, Fixed 
Fee and Payment,” “Examination of 
Records by Comptroller General,” “In­
spection,” “Subcontracts,” “Government 
Property,” “Changes,” “Patent Rights,” 
“Key Personnel,” and “Overtime.” The 
GSA issuance required the addition to 
the General Provisions of the clause en­
titled “Standards of Work” Clauses such 
as “Competition in Subcontracting,” 
“Clean Air and Water,” “Examination of 
Records by the Department of Health, 
Education, and Welfare,” and “Employ­
ment of the Handicapped,” have been 
added since they were effective after the 
forms were last revised. The “Publica­
tion and Publicity” clause was revised to 
correspond with changes issued by the 
Department. In addition, administrative 
errors were corrected in such clauses as 
“Negotiated Overhead Rates,” “Contract 
Work Hours, Safety Standards Act— 
Overtime Compensation,” “Accounts, 
Audit, and Records,” and “Definitions.” 
The “Copyright and Publication” clause 
has been added to provide for the copy­
right policy of the Office of Education 
(OE) and the “Examination of Records 
by Comptroller General,” and “Accounts, 
Audit, and Records,” were modified to 
provide for the records retention period 
set forth in OE legislation.

(5 U .S .C . 391; 40 U .S .C . 4 8 6 (c ))

Effective date: These amendments 
shall be effective on November 22, 1976.

Dated: September 15, 1976.
T homas S. McF ee,

Acting Assistant Secretary for 
Administration and Management.

Subpart 3—16.9— Illustration of Forms 
§ 3-16.950 [Amended]

1. Subsection 315, General Provisions 
(Negotiated. Cost-Reimbursement Con­
tract with Educational Institutions) is 
revised as follows:

a. Item 1, Definitions, is deleted and 
the following is substituted therefor:

1. Definitions

As used throughout this contract, the fol­
lowing terms shall have the meanings set 
forth below:

(a) The term “Secretary” means the Secre­
tary, the Under Secretary, or any Assistant 
Secretary of the Department of Health, Edu­
cation, and Welfare, or any person, persons, 
or hoard authorized to act for the Secretary.

(b) The term “Contracting Officer” 
means the person executing this contract on 
behalf of the Government, and any other 
officer or employee who is properly designated 
Contracting Officer; and the term includes, 
except as otherwise provided in this contract, 
the authorized representative of the Con­
tracting Officer acting within the limits of 
his authority.

(c) The term “Project Officer” means the 
persop. representing the Government for the 
purpose of monitoring technical performance 
under this contract. The Project Officer is not 
authorized to  issue any instructions or direc­
tions which effect any increase or decrease 
in the cost of this contract or which change 
the delivery date(s) or period of perform­
ance.

(d) The term “Department’* means the 
Department of Health, Education, and Wel­
fare.

(e) Except as otherwise provided in this 
contract, the term “subcontract” Includes 
purchase orders under this contract.

b. Item 3, Limitation of Cost, is de­
leted and the following is substituted 
therefor:

3. Limitation of Cost

(Text of this clause is set forth in PPR 
1-7.402-2.)

c. Item 4, Allowable Cost, is deleted 
and the following is substituted therefor:

4. Allowable Cost and Payment

(Text of this clause is set forth In PPR 
1-7.403-3.)

d. Subitem (iii) (Carryforward) of 
Item 5, Negotiated Overhead Rates, is 
amended by deleting the last sentence 
of paragraph (b) and substituting the 
following therefor:

Negotiation of fixed overhead rates, includ­
ing carryforward adjustments, if any, by the 
Contractor and the Secretary, or duly au­
thorized representative, shall be undertaken 
as promptly as practicable after receipt of 
the contractor’s proposal.

e. Item 6, Payment is deleted and the 
following is substituted therefor:

6. Standards of Work

The Contractor agrees that the perform­
ance of work and services pursuant to the 
requirements of This contract shall conform 
to high professional standards.

f. Item 7, Examination of Records, is 
deleted and the following is substituted 
therefor:

7. Examination of Records by 
Comptroller General

(Text of this clause is set forth in FPR 
1-7.402-7.)

Note.—If the contract is with the Office of 
Education that part of the paragraphs (b) 
and (c) reading “until the expiration of 
3 years after final payment” Is changed to 
read “until the expiration of 5 years after 
final payment.”

g. Item 8, Inspection and Reports, is 
deleted and the following is substituted 
therefor:

8. I nspection

(Text of this clause Is set forth in PPR 
1-7.402—5(c).)

h. Item 9, Subcontracting, is deleted 
and the following is substituted therefor:

9. Subcontracts

(Text of this clause is set forth in PPR 
1-7.402.8.)

i. Item 10, Accounts, Audit, and Rec­
ords is deleted and the following is sub­
stituted therefor:

10. Accounts, Audit, and Records

(a) The contractor shall maintain books, 
records, documents, and other evidence, ac­
counting procedures, and practices, sufficient 
to reflect properly all direct and indirect 
costs of whatever nature claimed to have 
been incurred in the performance of this 
contract. The foregoing constitutes “records” 
for the purposes of this clause.

(b) The Contractor’s facility(ies) or such 
part thereof as may be engaged in the per­
formance of this contract, and his records 
shall be subject a t all reasonable time to 
Inspection and audit by the Secretary or 
his authorized representatives.

(c) The Contractor shall preserve and 
make available his records (1) until the 
expiration of 3 years from the date of final 
payment under this contract, or the time 
periods for the particular records specified in 
41 CFR Part 1-20, whichever expires earlier, 
and (2) for such longer period, if  any, as is 
required by applicable statute, or by other 
clauses of this contract, or by (i> or (ii) 
below:

(i) If this contract is completely or par­
tially terminated, the records relating to the 
work terminated shall be preserved and made 
available for a  period of 3 years from the date 
of any resulting final settlement.

(ii) Records which relate to  (A) appeals 
under the “Disputes” clause of this contract, 
(B) litigation or the settlement of claims 
arising out of the performance of this con­
tract, or (C) costs and expenses of this con­
tract to which exceptions have been taken 
by the Secretary or any of his duly author- 
ized representatives, shall be retained until 
such appeals, litigation, claims, or exceptions 
have been disposed of.
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(d) The Contractor shall insert the sub­
stance of this clause, including this para­
graph (d), in each subcontract hereunder 
with the exceptions of:

(1) Purchase orders not exceeding $2,500, 
and

(2) Subcontracts of; purchase orders for 
public utility services at rates applicable to 
the general public.

Note.—If the contract is awarded by the 
Office of Education, paragraphs (c) and sub- 
paragraph (c) (i) are deleted and the follow­
ing is substituted therefor:

(c) The Contractor shall preserve and 
make available his records (1) until the expi­
ration of five (5) years after completion of 
the contract or by (i) and (ii) below:

(i) If this contract is completely or par­
tially terminated, the records relating to the 
work terminated shall be preserved and made 
available for five (5) years from date of ter­
mination settlement.

j. Item 11, Government Property, is 
deleted and the following is substituted 
therefor:

11. G overnment Property

(Text of this clause is set forth in FPR 
1-7.402-25 (b ).)

k. Item 12, Changes, is deleted and the 
following is substituted therefor:

12. Changes

(Text of this clause is set forth in FPR 
1—7.404—5.)

l. The following is added to item 15, 
Rights-in-Data:

Note: If  the contract has been awarded by 
the Office of Education, the above clause shall 
be deleted and the following substituted 
therefor:

15. Copyright and Publication

(a) The term “materials” as used herein 
means:

(1) “Final material” is material which has 
been developed to the extent intehded under 
the contract.

(2) “Material” means copyrightable work 
resulting from the contract.

(b) I t  Is the policy of the Office of Edu­
cation th a t the results of activities sup­
ported by it should be utilized in the manner 
which would best serve the public interest. 
To tha t end, except as provided in paragraph
(c) the Contractor shall not assert any rights 
a t common law or in equity or establish any 
claim to statutory copyright in such ma­
terials; and all such materials shall be made 
freely available'!» the Government, the edu­
cation community, and the general public.

(c) Notwithstanding the provisions of par­
agraph (b) above, upon request of the Con­
tractor or his authorized designee, arrange­
ments for copyright of the material for a 
limited period of time may be authorized by 
the Commissioner, through the Contracting 
Officer, upon showing satisfactorily to the 
Office of Education that such protection will 
result in more effective development or dis­
semination of the materials and would be in 
the public interest.

(d) With respect t a  any materials for 
which the securing of a copyright protection 
is authorized under paragraph (c) , the Con­
tractor hereby grants a royalty-free, non­
exclusive and irrevocable license to the Gov­
ernment to publish, reproduce, deliver, per­
form, use, and dispose of all such materials, 
and to make any use of it.

(e) To the extent th a t the Contractor has 
the right and permission to do so, the Con­
tractor hereby grants to the Government a 
royalty-free, nonexclusive and irrevocable
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license to use in any manner, copyrighted 
material not first produced in the perform­
ance of this contract, but which is incor­
porated in the materials. The contractor shall 
advise the Contracting Officer of any such 
copyrighted matérial known to it not to be 
covered by such a license.

m. Item 19, Publication and Publicity, 
is deleted and the following is substituted 
therefor:

19. Publication and Publicity

-(a) Unless otherwise specified in  this con­
tract, the Contractor is encouraged to pub­
lish and make available through accepted 
channels the results of its work under this 
contract. A copy of each article submitted by 
the Contractor for publication shall be 
promptly sent to the Project Officer. The 
Contractor shall also inform the Project 
Officer when the article or other work is 
published and furnish a copy of it as finally 
published.

(b) The Contractor shall acknowledge the 
support of the Department of Health,1 Édu­
cation, and Welfare whenever publicizing the 
work under this contract in any media. To 
effectuate the foregping, the Contractor shall 
include in any publication resulting from 
work performed under this contract an ac­
knowledgment substantially as follows:

“This project has been funded at least in 
part with Federal funds from the Depart­
ment of Health, Education, and Welfare un­
der contract num ber______The contents
of this publication do not necessarily reflect 
the views or policies of the Department of 
Health, Education, and Welfare, nor does 
mention of trade names, commercial prod­
ucts, or organizations imply endorsement by 
the U.S. Government.”

a .Item  20, Patent Rights, is deleted 
and the following is substituted therefor :
20. Patent R ights—Deferred (Short Form)

(a) Definitions. “Subject I n v e n t i o n ” 
means any invention or discovery of the Con­
tractor conceived or first actually reduced to 
practice in the course of or under this con­
tract, and includes any art, method, process, 
machine, manufacture, design, or composi­
tion of matter, or any new and useful im­
provement thereof, or any variety of plant 
which is or may be patentable under the 
Patent Daws of the United States of America 
or any foreign country.

(b) Invention disclosures and reports. (1) 
The Contractor shall furnish the Contract­
ing Officer:

(i) A complete technical disclosure for 
each Subject Invention, within 6 months 
after conception or first actual reduction to 
practice, whichever occurs first in the course 
of or under the contract, but in any event 
prior to any on sale, public use, or publica­
tion of the invention known to the Contrac­
tor. The disclosure shall identify the con­
tract and inventor, and shall be sufficiently 
complete in technical detail and appropri­
ately illustrated by sketch or diagram to 
convey to one skilled in the art to which the 
invention pertains a clear understanding of 
the nature, purpose, operation, and to the 
extent known, the physical, chemical, bi­
ological, or electrical characteristics of the 
invention; (ii) Interim reports at least every 
12 months from the date of the contract list­
ing Subject Inventions for the period and 
certifying th a t all Subject Inventions have 
been disclosed or that there are no such 
inventions; and

(ill) An acceptable final report within 3 
months after completion of the contract 
work, listing all Subject Inventions or cer­
tifying that there were no such inventions.

(2) The Contractor agrees that the Gov­
ernment may duplicate and disclose Subject 
Invention disclosures and all other reports 
and papers furnished or required to be 
furnished pursuant to this clause.

(c) Allocation of principal rights. (1) Alter
a Subject Invention is identified, the Con­
tractor agrees to assign to the Government 
the entire right, title, and interest therein 
throughout the world except to the extent 
that rights are retained by the Contractor 
under paragraphs (c)(2) and (d) of this 
clause.

(2) The Contractor or the employee- 
inventor with authorization of the Con­
tractor may retain greater rights than the 
nonexclusive license provided in paragraph
(d) of this clause in accordance with the 
procedure and criteria of 41 CFR 1-9.109-6. A 
request for a determination of whether the 
Contractor or the employee-inventor is en­
titled to retain such greater rights must be 
submitted to the Contracting Officer at the 
time of the first disclosure of the invention 
pursuant to paragraph (b)(1) of this clause, 
or not later than 3 months thereafter or such 
longer period as may be authorized by the 
Contracting Officer for good cause shown in 
writing by the Contractor, The information 
to be submitted for a greater rights deter­
mination is specified in 41 CFR 1-9.109-6. 
Each determination of greater rights under 
this contract shall be subject to the provi­
sions of paragraph (c) "Minimum rights ac­
quired by the Government” of the clause in 
41 CFR 1-9.107-5(a), and to the reservations 
and conditions deemed appropriate by the 
agency.

(d) Minimum rights to the Contractor. The 
Contractor reserves a revocable, nonexclusive, 
royalty-free license in each patent applica­
tion filed in  any country on a Subject Inven­
tion and any resulting patent in  which the 
Government acquires title. Revocation shall 
be in accordance with the procedure of the 
clause in 41 CFR l-9.107-5(d) (2) and (3).

(ej Employee and Subcontractor Agree­
ments. Unless otherwise authorized in writ­
ing by the Contracting Officer, the Contractor 
shall:

(1) Obtain patent agreements to effectuate 
the provisions of this clause from all persons 
who perform any part of the work under this 
contract except nontechnical personnel, such 
as clerical employees and manual laborers.

(2) Insert in each subcontract having ex­
perimental, developmental, or research work 
as one of its purposes provisions making this

- clause applicable to the Subcontractor and 
his employees; and

(3) Promptly notify the Contracting Officer 
of the award of any such subcontract by pro­
viding him with a copy of the subcontract 
and any amendments thereto.

o. Item 21, Key Personnel, is deleted 
and the following is substituted therefor:

21. Key P ersonnel

(Text of this clause is set forth in FPR 1-7» 
404-6.)

p. Item 24, Overtime, is deleted and 
the following is substituted therefor:

24. Payment of Overtime Premiums

(Text of this clause is set forth in FPR 1-7. 
402-28.)

q. Item 26, Questionnaires and Sur­
veys, is deleted and the following is sub­
stituted therefor:

26. F ederal Reports Act

In the event that it  subsequently becomes 
a contractual requirement to collect or rec 
Information calling either for answers w
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identical questions from 10 or more persons 
other than Federal employees, or information 
from Federal employees which is to be used 
for statistical compilations of general public 
interest, the Federal Reports Act shall apply 
to this contract. No plan, questionnaire, in­
terview guide or other similar device for col­
lecting information (whether repetitive or 
single-time) may be used without first ob­
taining clearance from the Office of Manage­
ment and Budget (OMB).

The contractor shall obtain the required 
OMB clearance through the Project Officer 
before expending any funds or making public 
contracts for the collection of data. The au­
thority to experki funds and to proceed with 
the collection of data shall be in writing by 
the Contracting Officer. The Contractor must 
plan at least 90 days for OMB clearance.

r. Item 28, Services of Consultants, is 
revised by changing that part of the first 
paragraph which reads “* * * contract 
entitle^ ‘‘Subcontracting” * * *” to 
“contract entitled “Subcontracts” * * *”

s. Item 30, Contract Work .Hours 
Standards and Overtime Compensation 
is deleted and the following is substituted 
therefor :
30. Contract Work Hours and Safety Stand­

ards Act—O vertime Compensation

(Text of this clause'is set forth in FPR 
1-12.303.)

t. Item 42, Examination of Records by 
the Department of Health, Education, 
and Welfare, is deleted and the following 
is substituted therefor:
42. Examination o £  Records by the Depart­
ment of Health, Education, and Welfare

The provisions of clause 7 above entitled 
“Examination of Records by Comptroller 
General” are extended toprovide equal rights 
to authorized representatives of the Secre­
tary and to the Contracting Officer.

u. Item 43, Competition in Subcon­
tracting, is added as follows:

43. Competition in  Subcontracting

(Text of this clause Is set forth in FPRV 
1-7.202-30.)

v. The following is added as Item 44, 
Clean Air and Water:

' 44. Clean Air and Water

(Text of this clause is set forth in FPR 
1-1.2302-2.) ' /

w. The following is added as Item 45, 
Employment of the Handicapped:

45. Employment of the Handicapped

(Text of this clause is set forth in FPR 
1- 12.1102- 2 . )

2. Subsection 315A, General Provisions 
for Negotiated Cost-Type Contract with 
Nonprofit Institutions Other Thai) Edu­
cational Institutions, is revised as fol­
lows : „

a. Item 1, Definitions, is deleted and 
the following is substituted therefor:

1. Definitions

As used throughout this contract, the fol­
lowing terms shall have the meanings set 
forth below:

(a) The term “Secretary” means the Sec­
retary, the Under Secretary, or any Assistant 
Secretary of the Department of Health, Edu­
cation, and Welfare, or any person, persons, 
or board authorized to act for the Secretary.

(b) The term “Contracting Officer” means

the person executing this contract on behalf 
of the Government, and any other officer or 
employee who is properly designated Con­
tracting Officer; and the term includes, ex­
cept as otherwise provided in this contract, 
the authorized representative of the Con­
tracting Officer acting within the limits of 
his authority.

(c) The term “Project Officer” means the 
person representing the Government for the 
purpose 6t monitoring technical perform­
ance under this contract. The Project Of­
ficer is not authorized to issue any instruc­
tions or directions which effect any increase 
or decrease in the cost of this contract or 
which change the delivery date(s) or period 
of performance.

(d) The term “Department” means the 
Department of Health, Education, and Wel­
fare.

(e) Except as otherwise provided in this 
contract, the term “subcontract” Includes 
purchase orders under this contract.

b. Item 3, Limitation of Cost, is deleted 
and the following is substituted there­
for:

3. Limitation of Cost

(Text of this clause is set forth in FPR 
1-7.402-2.) .  ( 

Item 4, Allowable Cost, is deleted and 
the following is substituted therefor:

4. Allowable Cost and P ayment

(a) For the performance of this contract, 
the Government shall pay the Contractor:

(1) The coast thereof (hereinafter re­
ferred to as “allowable cost”) determined by 
the Contracting Officer to be allowable in 
accordance with:

(1) 45 CFR Part 74 Appendix E for hos­
pitals; 45 CFR Part 74 Appendix F for non­
profit institutions; and 41 CFR 1-15.7 for 
state and local government agencies as in 
effect on the date of this contract; and

('ll) The terms of this contract; and
(2) Such fixed-fee, if any, as may be pro-' 

vided for in the Schedule.
(b) Payments'shall be made to the, Con­

tractor when requested as work progresses, 
but not more frequently than bi-weekly, in 
amounts approved by the Contracting Officer. 
The Contractor may submit to an authorized 
representative of the Contracting Officer, in 
such form and reasonable detail as such rep­
resentative may require, an invoice or pub­
lic, voucher supported by a statement of 
cost for the performance of this contract 
and claimed to constitute allowable cost. 
For this purpose, except as provided herein 
with respect to pension contributions, the 
term “cost” shall include only those re­
corded costs which result, at the time of the 
request for reimbursement, from payment by 
cash, check, or other form of actual pay­
ment for items or services purchased directly 
for the contract, together with (when the 
Contractor is not delinquent in payment of 
costs of contract performance in the ordinary 
coprse of business) costs incurred, but not 
necessarily paid, for materials which have 
been issued from the Contractor’s stores in­
ventory and placed in the production process 
for use on the contract, for direct labor, for 
direct travel', for other direct inhouse costs, 
and for properly allocable and allowable in­
direct costs, as is shown by records main­
tained by the Contractor for purposes of 
obtaining reimbursement under Govern­
ment contracts plus the amount of progress 
payments which have been paid to the Con­
tractor’s subcontractors under similar cost 
standards. In addition, when pension con­
tributions are paid by the Contractor to 
the retirement fund less frequently than 
quarterly, accrued costs therefor shall be ex­
cluded from indirect costs for payment pur­

poses until such costs are paid. If pension 
contributions are paid on a quarterly or 
more frequent basis, accruals therefor may 
be included In indirect costs for payment 
purposes provided that they are paid to the 
fund within 30 days after the close of the 
period covered. If payments are not made to 
the fund within such 30-day period, pen­
sion contribution costs shall be excluded 
from indirect cost for payment purposes un­
til payment has been made. The restriction 
on payment more frequently than bi-weekly 
and the requirement of prior payment for 
items or services purchased directly for the 
contract shall not apply when the Contractor 
is a small business concern.

* (c) Promptly after receipt of each invoice or 
voucher and statement of cost, the Govern­
ment shall, except as otherwise provided in 
this contract subject to the provisions of
(d), below, make payment thereon as ap­
proved by the Contracting Officer. After pay­
ment of an amount equal to 80 percent of 
the total estimated cost of performance of 
this contract set forth in the Schedule, the 
Contracting Officer may withhold further 
payment on account of allowable cost until 
a reserve shall have been set aside in an 
amount which he considers necessary to pro­
tect the interests of the Government, but 
such reserve shall not exceed 1 percent of 
such total estimated cost or $10,000, which­
ever is less.

(d) At any time or times prior to final pay­
ment under this contract the Contracting 
Officer may have the invoices or vouchers 
and statements of cost audited. Each pay-, 
ment theretofore made shall be subject to 
reduction for amounts included in the re­
lated invoice or voucher which are found by 
the Contracting Officer, on the basis of such 
audit, not to constitute allowable cost. Any 
payment may be reduced for overpayments 
or increased for underpayments, on preced­
ing invoices or vouchers.

(e) On receipt and approval of the invoice 
or voucher designated by the Contractor as 
the “completion invoice” or “completion 
voucher” and upon compliance by the Con­
tractor with all the provisions of this con­
tract (including, without limitation, the 
provisions relating to patents and the pro­
visions of (f), below), the Government shall 
promptly pay to the Contractor any balance 
of allowable cost, which has been withheld 
pursuant to (c), above, or otherwise not paid 
to the Contractor. The completion invoice or 
voucher shall be submitted by the Contrac­
tor promptly, following completion of the 
work under this contract but in no event 
later than 1 year (or such longer period as 
the Contracting Officer may in his discretion 
approve in writing) from the date of such 
completion.

(f) The Contractor agrees tha t any re­
funds, rebates, credits, or other amounts (in­
cluding any interest thereon) accruing to or 
received by the Contractor or any assignee 
under this contract shall be paid by the 
Contractor to the Government, to the ex­
tent th a t they are properly allocable to costs 
for which the Contractor has been reim- 
bursedrby the Government under this con­
tract. Reasonable expenses incurred by the 
Contractor for the purpose of securing such 
refunds, rebates, credits, or other amounts 
shall be allowable costs hereunder when ap­
proved by the Contracting Officer. Prior to 
final payment under this contract, the Con­
tractor and each assignee under this contract 
whose assignment is in effect at the time of 
final payment under this contract shall 
execute and deliver:

(1) An assignment to the Government, in 
form and substance satisfactory to the Con­
tracting Officer, of refunds, rebates, credits, 
or other amounts (including any interest 
th e re o f  properly allocable to costs for which
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the Contractor has been reimbursed by the 
Government under this contract; and

(2) A release discharging the Govern­
ment, its officers, agents, and employees from 
all liabilities, obligations, and claims aris­
ing out of or under this contract, subject 
only to  the following exceptions:

(i) Specified claims in stated amounts or 
in  estimated amounts where the amounts are 
not susceptible of exact statement by the 
Contractor;

(ii) Claims, together with reasonable ex- 
penses incidental thereto, based upon liabil­
ities of the Contractor to third parties aris­
ing out of the performance of this con­
tract: Provided, however, That such claims 
are not known to the Contractor on the date' 
of the execution of the release; And pro­
vided further, That the Contractor gives 
notice of such claims in writing to the Con­
tracting Officer not more than 6 years after 
the date of the release or the date of any 
notice to the Contractor tha t the Govern­
ment is prepared to make final payment, 
whichever is earlier; and

(iii) claims for reimbursement of costs 
(other than expenses of the Contractor by 
reason of its indemnification of the Govern­
ment against patent liability), including rea­
sonable expenses incidental thereto, incurred 
by the Contractor under the provisions of 
this contract relating to  patents.

(g) Any cost incurred by the Contractor 
under the terms of this contract which would 
constitute allowable cost under the pro­
visions of this clause shall be included in 
determining the amount payable under this 
contract, notwithstanding any provisions 
contained in the specifications or other doc­
uments incorporated in this contract by ref­
erences, designating services to be performed" 
or materials to be furnished by the Contrac­
tor at his expense or without cost to the 
Government.

d. Item 6, Payment, is deleted and the 
following is substituted therefor:

6. Standards op Work

The Contractor agrees that the perform­
ance of work and services pursuant to the 
requirements of this contract shall conform 
to high professional standards.

e. Item 7, Examination of Records, Is
deleted and the following is substituted 
therefor: ,,
7. Examination op Records by Comptroller 

G eneral

(Text of this clause is set forth in PPR 
1-7.402-7.)

Note: If the contract is with the Office of 
Education, that part of paragraphs (b) and
(c) reading “until 3 years after final pay­
ment” is changed to read “until 5 years after 
final payment.”

f. Item 8, Inspection and Reports, Is 
deleted and the following is substituted 
therefor:

8. I nspection

(Text of this clause is set forth in PPR 
1-7.402-5 (c).)

g. Item 9, Subcontracting, is deleted 
and the following is substituted therefor:

9. Subcontracts

| (Text of this clause is set forth in PPR 
1-7.402-8.)

h. Item 10, Accounts, Audit, and Rec­
ords, is deleted and the following is sub­
stituted therefor:
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10. Accounts, Audit, and R ecords

(a) The Contractor shall maintain books, 
records,. documents, and, other evidence, ac­
counting procedures, and practices, sufficient 
to reflect properly all direct and indirect costs 
of whatever nature claimed to have been in­
curred in the performance of this contract. 
The foregoing constitutes “records” for the 
purposes of this clause.

(b) The Contractor’s facuity(ies) or such 
part thereof as may be engaged in the per­
formance of this contract,, and his records 
shall be subject at all reasonable time to in­
spection and audit by the Secretary or his 
authorized representatives.

(c) The Contractor shall preserve and make 
available his records (1) until the expiration 
of 3 years from the date of final payment 
under this contract, or the time periods for 
the particular records specified in 41 CPR 
Part 1-20, whichever expires earlier, and (2) 
fpr such longer period, if any, as is required 
by applicable statute, or by other clauses of 
this contract, or by (i) or (ii) below:

(i) If this contract is completely or par­
tially terminated, the records relating to the 
work terminated shall be preserved and made 
available for a period of 3 years from the 
date of any resulting final settlement.
■ (ii) Records which relate to (A) appeals 

under the "Disputes” clause of this contract, 
(B) litigation or the settlement of claims 
arising out of the performance of this con­
tract, or (C) costs and expenses of this con­
tract to which exception has been taken by 
the Secretary or any of his duly authorized 
representatives, shall be retained until such 
appeals, litigation, claims, or exceptions have 
been disposed of.

(d) The Contractor shall insert the 
substance of this clause, including this 
paragraph <d). in each subcontract 
hereunder with the exceptions :\(1) Pur­
chase orders not exceeding $2,500, and 
(2) subcontracts or purchase orders for 
public utility services at rates applicable 
to the general public.

Note: If the contract is awarded by 
the Office of Education, paragraph (c) 
and subparagraph (c) (i) are deleted 
and the following is substituted therefor: 

(c) The Contractor shall preserve and 
make available his records (1) until the 
expiration of five (5) years after com­
pletion of the contract or by (i) and (ii) 
below. '  ̂ ‘j

<i) If this contract is completely or 
partially terminated, the records relat­
ing to the work terminated shall be pre­
served and made available Tor five (5) 
years from date of termination settle­
ment.

i. Item 11, Government Property, is 
deleted and the following is substituted 
therefor:

11. Government Property

(Text of this clause is set forth in FPR 
1-7.402-25 (b).)

J. Item 12, Changes, is deleted and the 
following is substituted therefor:

• 12. Changes

(Text of this clause is set forth in FPR 
1-7.404-5.)

k. The following is added to item 15, 
Rights-in-Data: ,

Note: If the contract has been awarded by, 
the Office of Education, the above clause

shall be deleted and the following substi­
tuted therefor:

15. Copyright and P ublication

(a) The term “materials” as used herein 
means:

(1) “Final material” is material which has 
been developed to the extent intended un­
der the contract.

(2) “Material” means copyrightable work 
resulting from the contract.

(b) It is the policy of the Office of Educa­
tion that the results of activities-supported 
by it should be utilized in the manner which 
would best serve the publie interest. To that 
end, except as provided in paragraph (c) the 
Contractor shall not assert any rights at 
common law or in equity or establish any 
claim to statutory copyright in such mate­
rials; and all such materials shall be made 
freely available to the Government, the edu­
cation community, and the general public.

(e) Notwithstanding the provisions of 
paragraph (b) above, upon request of the 
Contractor or his authorized designee, ar­
rangements for copyright of the material for 
a limited period-of time may be authorized 
by the Commissioner, through the Contract­
ing Officer,"upon showing satisfactorily to the 
Office of Education that such protection will 
result in more effective development or dis­
semination of the materials and would be in 
the public interest.

(d) With respect to any materials for 
which the securing of a copyright protection 
is authorized under paragraph (c), the Con­
tractor hereby grants a royalty-free, nonex­
clusive and irrevocable license to the Gov­
ernment to publish, reproduce, deliver, per­
form, use, and dispose of all such materials, 
and to make any use of it.

(e) To tfie extent that the Contractor has 
the right and permission to do so, the Con­
tractor hereby grants to the Government a 
royalty-free, nonexclusive and irrevocable 
license to  use in any manner, copyrighted 
material not first produced in the perform­
ance of this contract, but which is in­
corporated in the materials. The contractor 
shall advise the Contracting Officer of any 
such copyrighted material known to it not 
to be covered by such a license.

1. Item 19, Publication and Publicity, 
is deleted and the following is substituted 
therefor:

19. Publication and Publicity

•(a) Unless otherwise specified in this con­
tract, the Contractor is encouraged to pub­
lish and make available through accepted 
channels the results of its work under this 
contract. A copy of each article submitted by 
the Contractor for publication shall be 
promptly sent to the Project Officer. The Con­
tractor shall also inform the project officer 
when the article or other work is publishe 
and furnish a copy of it as finally published.

(b) The Contractor shall acknowledge the 
support of the Department of Health, Edu­
cation, and Welfare whenever publicizing tne 
work under this contract in any media. To 
effectuate the foregoing, the Contractor shall 
include in any publication resulting from 
work performed under this contract an ac­
knowledgement substantially as follows.

“This project has been funded at least in 
part with Federal funds from the Depart­
ment of Health, Education, and Welfare un­
der contract num ber------ ---- The conten
of this publication do not necessarily renem 
the views or policies of the Department 
Health, Education, and Welfare, nor doe 
mention of trade.names, commercial prod­
ucts, or organizations imply endorsemen y 
the U.S. Government.”
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m. Item 20, Patent Rights, is deleted 
and the following is substituted therefor:

20. Patent B ights—Deferred 
(Short F orm)

(a) Definitions. “Subject Invention” means 
any invention or discovery of the Contractor 
conceived or first actually reduced to prac­
tice in the course of on under this contract, 
and includes any art, method, process, ma­
chine, manufacture, design, or composition 
of matter, or any new and useful improve­
ment thereof, or any variety of plant which 
is or may be patentable under the Patent 
Laws of the United States of America or any 
foreign country.

(b) Invention disclosures and reports. (1) 
The Contractor shall furnish the Contract­
ing Officer:

(1) A complete technical disclosure for 
each Subject Invention, within 6 months 
after conception or first actual reduction to 
practice, whichever occurs first in the course 
of or under the contract, but in any event 
prior to any on saie, public use, or publica­
tion of the invention known to the Contrac­
tor. The^disclosure shall identify the contract 
and inventor, and shall be sufficiently com­
plete in technical detail and appropriately 
illustrated by sketch or diagram to convey 
to one skilled in the art to which the inven­
tion pertains a clear understanding of the 
nature, purpose, operation, and to the extent 
known, the physical, chemical, biological, or 
electrical characteristics of the invention;

(ii) Interim reports at least every 12 
months from the date of the contract listing 
Subject Inventions for the period and cer­
tifying that all Subject Inventions have been 
disclosed or that there are no such inven­
tions; and

(iii) An acceptable final report within 3 
months after completion of the contract 
work, listing all Subject Inventions or cer­
tifying tha t there were no such inventions.

(2) The Contractor agrees tha t the Gov­
ernment may duplicate and disclose Subject 
Invention disclosures and alLother reports 
and papers furnished or required to be fur­
nished pursuant to this clause.

(c) Allocation of principal rights. (1) After
a Subject Invention is identified, the Con­
tractor agrees to assign to the Government 
the entire right, title, and interest therein 
throughout the world except to the extent 
that rights are retained by the Contractor 
under paragraphs (c) (2) and (d) of this 
clause. t I

(2) The Contractor or the employee-in­
ventor with authorization of the Contractor 
may retain greater rights than the nonexclu­
sive license provided in paragraph (d) of 
this clause -in accordance with the procedure 
and criteria of 41 CFR 1-9.109-6. A request 
for a determination of whether the Contrac­
tor or the employee-inventor is entitled to 
retain such greater rights must be submitted 
to the Contracting Officer at the time of the 
first disclosure of the invention pursuant to 
paragraph (b) (1) of this clause, or not later 
than 3 months thereafter or such longer pe­
riod as may be authorized by the Contracting 
Officer for good cause shown in writing by 
the Contractor. The information to be sub­
mitted for a greater rights determination is 
specified in 41 CFR 1-9.109-6. Each determi­
nation of greater rights under this contract 
shall be subject to the provisions of para­
graph (c) “Minimum rights acquired by the 
Government” of the clause in 41 CFR 
l-9.107-5(a), and to the reservations and 
conditions deemed appropriate by the agency.

(d) Minimum rights to the Contractor. The 
Contractor reserves a revocable, nonexclusive, 
royalty-free license in each patent applica­
tion filed in any country on a Subject Inven­
tion and any resulting patent in which the 
Government acquires title. Revocation shall

be in accordance with the procedure of the 
clause in 41 CFR 1-9.107-5(d) (2) and (3).

(e) Employee an&, Subcontractor Agree­
ments. Unless otherwise authorized in writ­
ing by the Contracting Officer, the Contractor 
shall :

(1) Obtain patent agreements to effectuate 
the provisions of this clause from all persons 
who perform any part of the work under this 
contract except nontechnical personnel, such 
as clerical employees and manual laborers.

(2) Insert in each subcontract having ex­
perimental, developmental, of research work 
as one of its purposes provisions making this 
clause applicable to the Subcontractor and 
his employees; and

(3) Promptly'notify the Contracting Of­
ficer of the award of any such subcontract 
by providing him with a copy of the sub­
contract and any amendments thereto.

n. Item 21, Key Personnel, is deleted 
and the followingls substituted therefor:

21. Key Personnel

(Text of this clause is set forth in FPR 1-7. 
404-6.)

o. Item 22, Litigation anh Claims, is 
amended by changing the phrase in the 
last paragraph which reads “the contrac­
tor shall be reimbursed” to “the contrac­
tor shall not be reimbursed.”

p. Item 24, Overtime, is deleted and 
the following is substituted therefor:

24. Payment for Overtime Premiums

(Text of this clause is set forth in FPR 1-7. 
402-28.)

q. Item 26, Questionnaires and Sur­
veys, is deleted and the following is sub­
stituted therefor:

26. F ederal Reports Act

In the event that it subsequently becomes 
a contractual requirement to collect or re­
cord information calling either for answers 
to identical questions from 10 or more per­
sons other than Federal employees, or infor­
mation from Federal employees which is to 
be used for statistical compilations of gen­
eral public interest, the Federal Reports Act 
shall apply to this contract. No plan, ques­
tionnaire, interview guide or other similar 
device for collecting information (whether 
repetitive or single-time) may be used with­
out first obtaining clearance from the Office 
of Management and Budget (OMB).

The contractor shall obtain the 'required 
OMB clearance through the Project Officer 
before expending any funds or making public 
contracts for the collection of data. The au­
thority to expend funds and to proceed with' 
the collection of data shall be in writing 
by the Contracting Officer. The Contractor 
must plan at least 90 days for OMB clearance.

r. Item 28, Services of Consultants, Is 
revised by changing that part of the first 
paragraph which reads “* * * contract 
entitled “Subcontracting” * * * to 
“* * * contract entitled “Subcontracts”t

42. Examination of Records by the Depart­
ment of Health, Education, and Welfare

The provisions of clause 7 above entitled 
“Examination of Records by Comptroller 
General” are extended to provide equal rights 
to authorized representatives, of the Sec­
retary and to the Contracting Officer.

u. Item 43, Competition in Subcon­
tracting is added as follows:

43. Competition in  Subcontracting

(Text of this clause is set forth in FPR 
1-7.202-30.)

v. The following is added as Item 44, 
Clean Air and Water.

44. Clean Air and Water

(Text of this clause is set forth in FPR 
1-1.2302-2.)

w. The following is added as Item 45, 
Employment of the Handicapped:

45. Employment of the  Handicapped

(Text of this claus®' is set forth in FPR 
1- 12 .1102- 2 .)

3. Subsection 316, General Provisions, 
for Negotiated Cost-Plus-Fixed-Fee
Type Contract, is revised as follows:

a. Item 1, Definitions, is deleted and 
the following is substituted therefor:

1. Definitions

As used throughout this contract, the fol­
lowing terms shall have the meanings set 
forth below:

(a) The term “Secretary” means the Sec­
retary, the Under Secretary, or any Assistant 
Secretary of the Department of Health, Edu­
cation, and Welfare, or any person, persons, 
or board authorized to act for the Secretary.

(b) The term “Contracting Officer” means 
the person executing this contract on be­
half of the Government, and any other of­
ficer or employee who is properly designated

-Contracting Officer; and the term includes, 
except as otherwise provided in this contract, 
the authorized representative of the Con­
tracting Officer acting within the limits of 
his authority.

(c) The term “Project Officer” means the 
person representing the Government for the 
purpose of monitoring technical performance 
under this contract. The Project Officer is 
not authorized to issue any instructions or 
directions which effect any increase or de­
crease in the cost of this contract or which 
change the delivery date(s) or period of 
performance.

(d) The term “Department” means the 
Department of Health, Education, and Wel­
fare.

(e) Except as otherwise provided in this 
contract, the term “subcontract” includes 
purchase orders under this contract.

b. Item 3, Limitation of Cost, is deleted 
and the following is substituted therefor:

3. Limitation of Cost

s. Item 30, Contract Work Standards 
and Overtime Compensations is deleted 
and the following is substituted therefor:
30. Contract Work Hours and Safety Stand­

ards Act—Overtime Compensation

(Text of this clause is set forth in FPR 1-12. 
303.)

t. Item 42, Examination of Records by 
the Department of Health, Education, 
and Welfare, Is deleted and the following

,is substituted therefor:

(Text of this clause is set forth in FPR 
1-7.402-3.)

c. Item 4, Allowable Cost and Fixed Fee, 
is deleted and the following is substituted 
therefor:
4. Allowable Cost, F ixed Fee and Payment

(Text of this clause is set forth in FPR 
l-7.?02-4i)

d. Item 6, Payment, is deleted and the 
following is substituted therefor:
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6. Standards of Work

The Contractor agrees th a t the perform­
ance of work and services pursuant to the 
requirements of this contract «hall conform 
to high professional standards.

e. Item 7, Accounts, Audit, and Records 
is deleted and the following is substituted 
therefor:

7. Accounts, Audit, and Records

(a) The Contractor shaU maintain books, 
records, documents, and other evidence, ac­
counting procedures, and practices, sufficient 
to reflect properly all direct and indirect costs 
of whatever nature claimed to have been 
incurred in the performance of this contract. 
The foregoing constitutes “records” for the 
purposes of this clause.

(b) The Contractor’s facility(ies) or such 
part thereof as may be engaged in the per­
formance of this contract, and his records 
shall be subject a t all reasonable time to 
Inspection and audit by the Secretary or his 
authorized representatives:
' (c) The Contractor shall preserve and make 

available his records (1) until the expiration 
of 3 years from the date of final payment 
under this contract, or the time periods for 
the particular records specified in  41 CFR 
Part 1-20, whichever expires earlier, and (2) 
for such longer period, if ajxy, as is required 
by applicable statute, or by other clauses of 
this contract, or by (i) or (ii) below:

(i) If this contract is completely or par­
tially terminated, the records relating to the 
work terminated shall be preserved and made 
available for a period of 8 years from the 
date of any resulting final settlement. N

(ii) Records which relate to  (A) appeals 
nnrtar the “Disputes” clause of this contract, 
(B) litigation or the settlement of claims 
arising out of the performance of this con­
tract, or (C) costs and expenses of this 
contract to which exception has been taken 
by the Secretary or any of his duly authorized 
representatives, shall be retained until such 
appeals, litigation, claims, or exceptions have 
been disposed of.

(d) The Contractor shall insert the sub­
stance of this clause, including this para­
graph (d), in  each subcontract hereunder 
with the exceptions: (1) Purchase orders not 
exceeding $2,500, and (2) subcontracts or 
purchase orders for public utility services 
a t rates applicable to the general public.

Note.—If the contract is awarded by the 
Office of Education, paragraph (c) and sub- 
paragraph (c)(1) are deleted and the fol­
lowing is substituted therefor:

(c) The Contractor shall preserve and 
make available his records (1) until the ex­
piration of five (5) years after completion 
of the contract or by (i) and (ii) below:

(i) If this contract is completely or par­
tially terminated, the records relating to the 
work terminated shall be preserved and made 
available for five (5) years from the date of 
termination settlement.

f. Item 8, Examination of Records, is 
deleted and the following is substituted 
therefor:
8. Examination of R ecords by Comptroller 

General

(Text of this clause Is set forth in FPR 
1-7.402-7.)

Note.—If ,the contract is with the Office of 
Educationrthat part of paragraphs (b) and
(c) reading “until the expiration of 8 years 
after final payment” is changed to “until the 
expiration of 5 years after final payment.**

g. Item 9, Inspection and Reports Is 
deleted and the following is substituted 
therefor:

9. I nspection

(Text of this clause 4s set for Hi in FPR 
1-7¿402—5(c).)

h. Item 10, Subcontracting, is deleted 
and the following is substituted therefor:

10. Subcontracts

(Text of this clause Is set forth in FPR 
1-7.402-8.^

i. Item 11, Government Property, is 
deleted and the following is substituted 
therefor:

11. Government Property

(Text of this clause is set forth in FPR 
1-7.203-21 (a).)

j. Item 12, Changes, is deleted and the 
following is substituted therefor:

12. Changes

(Text of this clause is set forth in FPR 1-7. 
404-5.)

k. Item 16, Rights in Data, is amended 
by deleting paragraph (g), Deferred 
ordering and delivery of data, and sub­
stituting the following therefor and by 
adding the note re contracts awarded by 
the Office of Education:

(g) Deferred ordering and delivery o f data. 
The Government shall have the right to 
order, a t any time during the performance of 
this contract, or within 2 years from either 
acceptance of all items (other than data) to 
be delivered under this contract or termina­
tion of this contract, whichever is later, any 
Subject Data and any data not called for jn 
the schedule of this contract bu t generated in 
performance of the contract, and the Con­
tractor shall promptly prepare and deliver 
such data as is ordered. If the principal in­
vestigator is no longer associated with the 
Contractor, the Contractor shall exercise its 
best efforts to prepare and deliver such data 
as is ordered. The Government’s right to use 
data delivered pursuant to this paragraph (g) 
shall be the same as the rights in Subject 
Data as provided in (b) above. The Con­
tractor shall be relieved of the obligation to 
furnish data pertaining to  an item obtained 
from a subcontractor upon the expiration of 
2 years from the date he accepted such items. 
When data, other than Subject Data, is de­
livered pursuant to this paragraph (g) pay­
ment shall be made, by equitable adjustment 
or otherwise, for converting the data into the 
prescribed form, reproducing it or preparing 
i t  for delivery.

N ote.—If the contract has been awarded 
by the Office of Education, the above clause 
shaU be deleted and the following substituted 
therefor:

16. Copyright and Publication

(a) The term "materials” as used herein 
means:

(1) “Final material” is material which has 
be$n developed to the extent intended under 
the contract.

(2) "Material” means copyrightable work 
resulting from the contract.

(b) I t  is the policy of the Office of Educa­
tion th a t the results of activities supported 
by it should be utilized in the manner which 
would best serve the public interest. To tha t 
end, except as provided in paragraph (c) the 
Contractor shall not assert any rights at com­
mon law or in equity or establish any claim 
to statutory copyright in such materials; and 
all such materials shall be made freely avail­
able to  the Government, the education com­
munity, and the general public.

(c) Notwithstanding the provisions of 
paragraph (b) above, upon request of the 
Contractor or his authorized designee, ar­

rangements for copyright of the material for 
a  limited period of time may be authorized by 
the Commissioner, through the Contracting 
Officer, upon showing satisfactorily to the 
Office of Education tha t such protection will 
result in more effective development or dis­
semination of the materials and would be in 
the public interest.

<d) With respect to any materials for which 
the securing of a copyright protection is au­
thorized under paragraph (c), the Contractor 
hereby grants a royalty-free, nonexclusive 
and irrevocable license to the Government to 
publish, reproduce, deliver, perform, use, and 
dispose of all such materials, and to make 
any use of it.

(e) To the extent that the Contractor has 
the right and permission to do so, the Con­
tractor hereby grants to the Government a 
royalty-free, nonexclusive and irrevocable 
license to use in  any manner, copyrighted 
material not first produced in the perform­
ance of this contract, but which is incor­
porated in  the materials. The contractor shall 
advise the Contracting Officer of any such 
copyrighted material known to it not to be 
covered by such a license.

1. Item 20, Patent Rights, is deleted and 
the following is substituted therefor:
20. Patent R ights—Deferred (Long-Form)

(a) Definitions. (1) "Subject Invention” 
means any invention or discovery of the Con­
tractor conceived or first actually reduced to 
practice in the course of or under this con­
tract, and includes any art, method, process, 
machine, manufacture, design, or composi­
tion of matter, or any new and useful im­
provement thereof, of any variety of plant, 
which is or may be patentable under the 
Patent Laws of the United States of America 
or any foreign country.

(2) “Contract” means any contract, agree­
ment, grant, or other arrangement, or sub­
contract entered into with or for the benefit 
of the Government where a purpose of the 
contract is the oonduct of experimental, de­
velopmental, or research work.

(3) “States and domestic municipal gov­
ernments” means the States of the United 
States, the District of Columbia, Puerto Rico, 
the Virgin Islands, American Samoa, Guam, 
the Trust Territory of the Pacific Islands, and 
any political subdivisions and agencies there­
of.

(4) ' “Government agency” includes an ex­
ecutive department, independent commis­
sion, board, office, agency, administration, au­
thority, Government corporation, or other 
Government establishment of the executive 
branch of the Government of the United 
States of America.

(5) “To the point of practical application” 
means to manufacture in the case of a com­
position or product, to practice in the case 
of a process, or to operate in the case of a 
machine and under such conditions as to es­
tablish that the invention is being worked 
and tha t its benefits are reasonably acces­
sible to the public.

(b) Allocation of principal rights—(1) As­
signment to the Government. After a Sub­
ject Invention is identified, the Contractor 
agrees to assign to the Government the en­
tire right, title, and interest therein through­
out the world except to the extent that 
greater lights are retained by the Contractor 
under paragraphs (b)(2) and (d) of this 
clause.

(2) Greater rights determinations. The 
Contractor, or the employee-inventor with 
authorization of the Contractor, may re­
tain greater rights than the nonexclusive 
license provided in paragraph (d) of this 
clause in accordance with the procedure and 
criteria of 41 CFR 1-9.109-6. A request for a 
determination of whether the Contractor or 
the employee-inventor is entitled to retai

FEDERAL REGISTER, VOL 41, NO. 186— THURSDAY, SEPTEMBER 23, 1976



such greater rights must be submitted to 
the Contracting Officer a t the time of first 
disclosure of the invention pursuant to para­
graph (e)(2 ) ( l)  of this clause, or not later 
than 3 months - thereafter or such longer 
period as may be authorized by the Contract­
ing Officer for good cause shown in writing by 
the Contractor. The information to*be sub­
mitted for a greater rights determination 
is specified in 41 CFR 1-9.106-6. Each de­
termination of greater rights under this 
contract normally shall be subject to para­
graph (c) of this clause and to the reserva­
tions and conditions deemed to be appro­
priate by the agency.

(c) Minimum rights acquired "by the Gov­
ernment. With respect to each Subject In ­
vention to which the Contractor retains 
principal or exclusive rights, the Contractor:

(1) Hereby grants to the Government a 
nonexclusive, nontransferable, paid-up li­
cense to make, use, and sell each Subject In­
vention throughout the world by or on behalf 
of the Government of the United States (in­
cluding any Government agency) and States 
and domestic municipal governments;

(2) Agrees to grant to responsible appli­
cants, upon request of the Government, a 
license on terms that are reasonable under 
the circumstances; (i) Unless the Contractor, 
his licensee, or his assignee demonstrated 
to the Government th a t effective steps have 
been taken within 3 years after a patent 
Issues on such invention to bring the inven­
tion to the point of practical application, or 
that the invention has been made available 
for licensing royalty-free or on terms that 
are reasonable in the circumstances, or 
show cause why the principal or exclusive 
rights should be retained for a further period 
of time; or

(ii) To the extent tha t the invention is re­
quired for public use by governmental regu­
lations or as may be necessary to fulfill pub­
lic health, safety or welfare needs, or for 
other public purposes stipulated in this 
contract;

(3) Shall submit written reports at rea­
sonable intervals upon request of the Gov­
ernment during the term of the patent on 
the Subject Invention regarding: (i) The 
commercial use tha t Is being made or is in­
tended to be made of the invention; and

(ii) The steps taken by the Contractor or 
his transferee to bring the invention to the 
point of practical application or to make 
the invention available for licensing;

(4) Agrees to  refund any amounts received 
»s royalty charges on any Subject Inven­
tion in procurements for or on behalf of the 
Government and to provide for tha t refund 
m any instrument transferring rights to  
to any party in the invention; and

(5 ) Agrees to provide for the Government’s 
paid-up license pursuant to  paragraph (c) 
i1) oi this clause in any instrument trans­
ferring rights in a Subject Invention and to 
provide for the granting of licenses as re­
quired by (2 ) of this clause, and for the re­
porting of utilization information as required 
»y paragraph (c) (3) of this clause whenever 
the instrument transfers principal or exclu­
sive rights in any Subject Invention.

contained in this paragraph (c) 
snail be deemed to grant to the Government 
eny rights with respect to any invention 
other than a Subject Invention.

(d) Minimum rights to the Contractor. (1 ) 
The Contractor reserves a révocable, non­
exclusive, royalty-free license in each patent 
application filed in any country on a Subject 
invention and any resulting patent in which 

°vernment acquires title. The license 
shall extend to the Contractor’s domestic 
subsidiaries and affiliates, if any, within the 
corporate structure of which the Contractor 
Ri and slian include the right to grant
BUbiicenses of the same scope to  the extent
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the Contractor was legally obligated to do so 
a t the time the contract was awarded. The 
license shall be transferable only with ap­
proval of the agency except when transferred 
to the successor of tha t part of,the Contrac­
tor’s business to which the invention per­
tains.

(2 ) The Contractor’s nonexclusive domes­
tic license retained pursuant to paragraph 
' (d) (1 ) of this clause may be revoked or 
modified by the agency to the extent neces­
sary to achieve expeditious practical appli­
cation of the Subject Invention under 41 
CFR 101-4.103-8 pursuant to an application 
for exclusive license submitted in accord­
ance with 41 CFR 101-4.104-8. This license 
shall not be revoked in th a t field of use and/ 
or the geographical areas in which the Con­
tractor has brought the invention to the 
point of practical application and continues 
to  make the benefits of the invention reason­
ably accessible to the public. The Contrac­
tor’s nonexclusive license in any foreign 
country reserved pursuant to  paragraph , (d) 
(1 ) of this clause may be revoked or modified 
a t the discretion of the agency to the extent 
the Contractor or his domestic subsidiaries 
or affiliates have failed to achieve the prac-

. tical application of the invention in that 
foreign country.

(3) Before modification or revocation of 
the license, pursuant to paragraph (d) (2 ) of 
this clause, the agency shall furnish the Con­
tractor a written notice of Its intention to 
modify or revoke the license, and the Con­
tractor shall be allowed 30 days (or such 
longer period as may be authorized by the 
agency for good cause shown In writing by 
the Contractor) after the notice to  show 
cause why the license should not be modified 
or revoked. The Contractor shall have the 
right to appeal, in accordance with proce­
dures prescribed by the agency, any decision 
concerning the modification or revocation of 
his license.

(e) Invention, identification, disclosures^ 
and reports, (l) The Contractor shall estab­
lish and maintain active and effective pro­
cedures to ensure tha t Subject Inventions 
are promptly identified and timely disclosed. 
These procedures shall Include the main­
tenance of laboratory notebooks or equiva­
lent records and any other records that' are 
reasonably necessary to document the con­
ception and/or the first actual reduction to 
practice of Subject Inventions, and records 
which show tha t the procedures for iden­
tifying and disclosing the Inventions are .fol­
lowed. Upon request, the Contractor shall 
furnish the Contracting Officer a description 
of these procedures so tha t he may evaluate 
and determine their effectiveness.

(2) The Contractor shall furnish the Con­
tracting Officer:

(I) A complete technical disclosure for 
each Subject Invention within 6  months 
after conception or first actual reduction 
to practice whichever occurs first in  the 
course of or under the contract, but in  any 
event prior to any on sale, public use, or 
publication of such invention known to the 
Contractor. The disclosure shall identify the 
contract and inventor arid shall be suffi­
ciently complete in technical detail and 
appropriately illustrated by sketch or dia­
gram to convey to one skilled in the art to 
which the invention pertains a clear under­
standing of the nature, purpose, operation, 
and, to the extent known, the physical, 
chemical, biological, or electrical charac­
teristics of the invention;

(ii) Interim reports, at least every 12 
months from the date of the contract list­
ing Subject Inventions for that period and 
certifying th a t:

(A) The Contractor’s procedures for iden­
tifying and disclosing Subject Inventions as 
required by this paragraph (e) have been
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followed throughout the reporting period; 
and

(B) All Subject Inventions have been dis­
closed or that there are no such inventions; 
and

(iil) A final report, within 3 months after 
completion of the contract work, listing all 
Subject Inventions or certifying that there 
were no such inventions.

(3) The Contractor shall obtain patent 
agreements to effectuate the provisions of 
this clause from all persons in his em­
ploy who perform any part of the work 
under this contract except nontechnical per­
sonnel, such as clerical employees and man­
ual laborers.

(4) The Contractor agrees that the Gov­
ernment may duplicate and disclose Subject 
Invention disclosures and all other reports 
and papers furnished or required to be fur­
nished pursuant to this clause.

(f) Forfeiture or rights in unreported 
Subject Inventions, (l) The Contractor shall 
forfeit to the Government all rights in 
any Subject Invention which he fails to 
disclose to the Contracting Officer within 
6  months after the time h e :

(1) Files or causes to  be filed a United 
States or foreign application thereon; or

.(ii) Submits the final report required by 
paragraph (e) (2 ) (iii) of this clause, which­
ever is later.

(2 ) However, the Contractor shall not for­
feit rights in a Subject Invention If, within 
the time specified In (1) (i) or (1) (ii) of this 
paragraph (f), the Contractor:

(i) Prepared a written decision based 
upon a review of the record tha t the inven­
tion was neither conceived nor first actually 
reduced to practice In the course of or under 
the contract; or

(ii) Contending that the invention is not 
a Subject Invention, he nevertheless dis­
closes the invention and all facts pertinent 
to his contention to the Contracting Officer* 
or

(iii) Establishes tha t the failure to dis­
close did not result from his fault or 
negligence.

(3) Fending written assignment of the 
patent applications and patents on a Sub­
ject Invention determined by the Contract­
ing Officer to be forfeited (such determina­
tion to be a fined decision under the Dis­
putes Clause), the Contractor shall be 
deemed to hold the invention and the patent 
applications and patents pertaining thereto 
in trust for the Government. The forfeiture 
provision of this paragraph (f) shall be 
in addition to and shall not supersede other 
rights and remedies which the Government 
may have with respect to Subject Inventions.

(g) Examination o f records relating to 
inventions. (1 ) The Contracting Officer or 
his authorized representative until the ex­
piration of 3 years after final payment under 
this contract shall have the right to  examine 
Any books (including laboratory notebooks),' 
records, documents, and other supporting 
data of the Contractor which the Contract­
ing Officer reasonably deems pertinent to 
the discovery or identification of Subject 
Inventions or to determine compliance with 
the requirements of this clause.

(2 ) The Contracting Officer shall have the 
right to review all books (including labora­
tory notebooks), records and documents of 
the Contractor relating to the conception 
or first actual reduction to practice of inven­
tions in the same field of technology as the 
work under this contract to determine 
whether any such inventions are Subject In ­
ventions if the Contractor refuses or fails to;

(i) Establish the procedures of paragraph 
(e) (1 ) of this clause; or

(ii) Maintain and follow such procedures; 
or

(iii) Correct or eliminate any material 
deficiency in the procedures within thirty
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(30) days after the Contracting Officer noti­
fies the Contractor of such a deficiency.

(h) Withholding of payment (Not appli­
cable to Subcontracts). (1) Any time before 
final payment of the amount of this con­
tract, the Contracting Officer may, if he 
deems such action warranted, withhold pay­
ment until a reserve not exceeding $50,000 
or 5  percent of the amount of this contract, 
whichever is less, shall have been set aside 
if in his opinion^the Contractor fails to:

(i) Establish, maintain, and follow effec­
tive procedures for identifying and disclosing 
Subject Inventions pursuant to paragraph
(e) (1 ) of this clause; or

v(ii) Disclose any Subject Invention pur­
suant to paragraph (e) (2 ) (i) of this clause; 
or

(iii) Deliver acceptable interim reports 
pursuant to paragraph (e) (2 ) (ii) of this 
clause; or

(iv) Provide the information regarding 
subcontracts pursuant to paragraph (i) (5) 
of this clause.
The reserve or balance shall be withheld until 
the Contracting Officer has determined that 
the Contractor has rectified whatever defi­
ciencies exist and has delivered all reports, 
disclosures, and other information required 
by this clause.

(2) Pinal payment under this contract 
shall not be made before the Contractor 
delivers to the Contracting Officer all disclo­
sures of Subject Inventions required by para­
graph (e) (2 ) (i) of this clause, and an ac­
ceptable final report pursuant to (e) (2 ) (iii) 
of this clause.

(3) The Contracting Officer may, in his 
discretion, decrease or increase the sums 
withheld up to the maximum authorized 
above. If the Contractor is a nonprofit or­
ganization the maximum amount that' may 
be withheld under this paragraph shall not 
exceed $50,000 or 1 percent of the amount of 
this contract whichever is less. No amoiHit 
shall be withheld under this paragraph while 
the amount specified by this paragraph is 
being withheld under other provisions of the 
contract. The withholding of any amount or 
subsequent payment thereof shall not be 
construed as a waiver of any rights accruing 
to the Government under this contract.

(1) Subcontracts. (1) For the purpose of 
this paragraph the term “Contractor” means' 
the party awarding a subcontract and the 
term “Subcontractor” means the party being 
awarded a subcontract, regardless of tier.

(2) Unless otherwise authorized or di­
rected by the Government Contracting Offi­
cer, the Contractor shall include this Patent

, Rights clause modified to identify the par­
ties in any subcontract hereunder if a pur­
pose of the subcontract is the conduct of 
experimental, developmental, or research 
work. In the event of refusal by a Subcon­
tractor to accept this clause, or if in the 
opinion of the Contractor this clause is in­
consistent with the policy set forth in 41 
CFR 1-9.107-3, the Contractors

(i) Shall promptly submit a written notice 
to the Government Contracting Officer set­
ting forth reasons for the Subcontractor’s 
refusal and other pertinent information 
.which may expedite disposition of the m at­
ter; and

(ii) Shall not proceed with the subcon­
tract without the written authorization of 
the Government Contracting Officer.

(3) The Contractor shall not, in any sub­
contract or by using a subcontract as con­
sideration therefor, acquire any rights in his 
Subcontractor’s Subject Invention for his 
own use (as distinguished from such rights 
as may be required solely to fulfill his con­
tract obligations to the Government in the 
performance of this contract).

(4) All invention disclosures, reports, in­
struments, and other information required 
to be furnished by the Subcontractor to the 
Government Contracting Officer under the 
provisions of a Patent Rights clause in any 
subcontract hereunder may, in the discre­
tion of the Government Contracting Officer, 
be furnished to the Contractor for trans­
mission to the Government Contracting 
Officer.

(5) The Contractor shall promptly notify 
the Government Contracting Officer in writ­
ing upon the award of any subcontract con­
taining a Patent Rights clause by identifying 
the Subcontractor,-the work to be pérformed 
under the subcontract, and the dates of 
award and estimated completion. Upon re­
quest of the Government Contracting Officer, 
the Contractor shall furnish a copy of the 
subcontract. If there are no subcontracts 
containing Patent Rights Clauses, a negative 
report shall be included in the final report 
submitted pursuant to paragraph (e) (2 ) (iii) 
of this clause.

(6 ) The Contractor shall identify all Sub­
ject Inventions of the Subcontractor of 
which he acquires knowledge in the perform­
ance of this contract and shall notify the 
Government Contracting Officer promptly 
upon the identification of the inventions.

(7) It is understood that the Government 
is a third party beneficiary of any subcon­
tract clause granting rights to the Govern­
ment in Subject Inventions, and the Con­
tractor hereby assigns to the Government 
all rights that he would have to enforce 
the Subcontractor’s obligations for the bene­
fit of the Government with respect to Sub­
ject Inventions. The Contractor shall not be 
obligated to enforce the agreements of any 
Subcontractor hereunder relating to the ob­
ligations of the Subcontractor to the Gov­
ernment in regard to Subject Inventions.

m. Item 21, Publication and Publicity, 
is deleted and the following is substituted 
therefor :

21. Publication and Publicity

(a) Unless otherwise specified in this con­
tract, the Contractor is encouraged to pub­
lish and make ayattable through accepted 
channels the results of its work under this 
contract. A copy of each article submitted 
by the Contractor for publication shall be 
promptly sent to the Project Officer. The 
Contractor, shall also inform the Project 
Offioer when the article or other work is 
published and furnish a copy of it as finally 
published.

(b) The Contractor shall acknowledge the 
support of the Department of Health, Edu­
cation, and Welfare whenever publicizing the 
work under this contract in any media. To 
effectuate the foregoing, the Contractor shall 
include in any publication resulting from 
work performed under this contract an 
acknowledgement substantially as follows:

“This project has been funded a t least in 
part with Federal funds from the Department 
of Health, Education, and Welfare under con­
tract num ber_______ The contents of this
publication do not necessarily reflect the 
views or policies of the Department of 
Health, Education, and Welfare, nor does 
mention of trade names, commercial prod­
ucts, or organizations imply endorsement by 
the U.S. Government.

n. Item 22, Key Personnel, Is deleted 
and the following is substituted therefor:

22.-K ey Personnel

(Text of this clause is set forth in FPR 
1-7.404-6.)

o. Item 25, Overtime, is deleted and 
. the following is substituted therefor:

25. Payment for Overtime

(Text of this clause is set forth in FPR 
1-7.402-28.)

p. Item 27, Questionnaires and Sur­
veys, is deleted and the following is sub­
stituted therefor:

27.J ? ederal Reports Act

In the event that it subsequently becomes 
a contractual requirement to collect or re­
cord information calling either for answers to 
identical questions from 1 0  or more persons 
other than Federal employees, or, informa­
tion from Federal employees which is to be 
used for statistical compilations of general 
public interest, the Federal Reports Act shall 
apply to this contract. No plan, question­
naire, interview guide or other similar device 
for collecting information (whether repeti­
tive or single-time) may be used without first 
obtaining clearance from the Office of Man­
agement and Budget (OMB).

The contractor shall obtain the required 
OMB clearance through the Project Officer 
before expending any funds or making public 
contracts for the collection of data. The au­
thority to expend funds and to proceed with 
the collection of data shall be in writing by 
the Contracting Officer. The Contractor must 
plan a t least 90 days for OMB clearance. Ex­
cessive delay caused by the Government 
which arises out of causes beyond the control 
without the fault or negligence of the con­
tractor will be considered in accordance with 
Clause 14, Excusable Delays.

qAltem 28, Printing, is deleted and the 
following is substituted therefor:

28. Printing

Unless otherwise specified in this contract, 
the Contractor shall not engage in, nor sub­
contract for, any printing (as that term is 
defined in title I of the Government Print­
ing and Binding Regulations in effect on the 
effective date of this contract) in connec­
tion with the performance of work under this 
contract: Provided, however, That perform- 
ance of a requirement under this contract 

-involving the reproduction of less than 5 ,0 0 0  

production units of any one page,' or less 
than 25,000 production units in the aggre­
gate of multiple pages, will not be deemed 
to be printing. A production unit is defined 
as one sheet, size 8  by 1 0  and % inches, one 
side only, one color. .

r. Item 29, Services of Consultants, is 
revised by changing that part of the 
first paragraph which reads “ * * * con-

. tract entitled “Subcontracting” * * *” to 
“* * * contract entitled “Subcontracts” 
* *

s. Item 32, Contract Work Hours 
Standards Act—Overtime Compensation, 
is deleted and the following is substituted 
therefor:

32. Contract Work Hours and Safety
Standards Act—Overtime Compensation

(Text of this clause is set forth in FPR 
1-12.303.)

t. Item 41, Examination of Records by 
the Department of Health, Education, 
and Welfare, is deleted and the follow­
ing is substituted therefor :
41. Examination of R ecords by the De­

partment of Health, Education, and Wel­
fare
The provisions of clause 8 , “Examination 

of Records by Comptroller General” are ex­
tended to provide equal rights to authorize 
representatives of the Secretary and to the 
Contracting Officer.

- ' ' ; ) -,
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u. Item 42, Utilization of Minority 
Business Enterprises.

42. Utilization of Minority Business 
Enterprises

(Text of this clause is set forth in FPR 
1-1.1310-2.)

v. The following is added as Item 43, 
Payment of Interest on Contractor’s 
Claims.
43. Payment of I nterest on Contractor’s 

Claims

(Text of this clause is set forth in FPR 
1-1.322.)

w. The following is added as Item 44, 
Listing of Employment Openings.

44.,_IjIsting of Employment Openings

(Text of this clause is set forth in FPR 1- 
12.1102-2.)

x. The' following is added as Item 45, 
Competition in Subcontracting.

45. Competition in  Subcontracting

(Text of this clause is set forth in FPR 1- 
7.202—30.)

y. The following is added as Item 46, 
Clean Air and Water.

46. Clean Air and Water

(Text of this clause is set forth inJFPR 1- 
-1.2302—2.)

z. The following is added as Item 477 
Employment of the Handicapped:

47. Employment of the  Handicapped

(Text of this clause is set forth in FPR 1- 
12.1102- 2 .)

§§ 3 -1 6 ,9 5 0 -3 1 5 , 3—16.950—315A and 3 -  
16.950—316 [Amended]^

4. The date (12/72) which appears in 
the subsection headings §§ 3-16.950-315 
and 3-16.950-315A is changed to read 
(Rev. 7/76). In the heading § 3-16.950- 
316, the date (Rev. 7/76) is inserted after 
the phrase • * * “-316.”

[FR Doc.76-27905 Filed 9-22-76;8:46 am]

Title 46— Shipping
CHAPTER I— COAST GUARD, 

DEPARTMENT OF TRANSPORTATION 
[CGD 74-129]

PART 164— MATERIALS
Noncombustible Materials for Merchant 

Vessels
•  Purpose. The purpose of this rule­

making is to amend the procedures for 
approving noncombustible materials used 
in merchant vessels to conform to IMCO 
Resolution A.270(Vni) adopted by the 
Intergovernmental Maritime Consulta­
tive Organization (IMCO) on November 
20,1973. •

A notice of proposed rulemaking con­
cerning this amendment was published 
in the F ederal R egister issue of April 15, 
1976 (41 FR 14389). Interested persons 
were invited to submit written comments 
concerning the proposed rule making to 
the Coast Guard before May 21, 1976.

One comment was received in response 
to tire notice. The commenter stated that 
while the 50 percent limitation on average 
weight loss in proposed 164.009-15(j) (4)

is a proper limitation, the test procedure 
for determining the weight loss is im­
practical for fiberglass products because 
fiberglass melts during the test and ad­
heres to the thermocouples. He suggested 
that a provision be added to the test pro­
cedures to permit weight loss to be de­
termined on specimens to which thermo­
couples are not attached. He also sug­
gested that the use of weighing dishes to 
support the specimens be permitted. The 
Coast-Guard agrees with the commenter 
and has revised the test procedure ac­
cordingly. Since this change corrects the 
test procedure for equitable results aiid 
the change in the procedure only con­
cerns the designated laboratory, no 
further rule making is considered neces­
sary. No other changes except some 
minor editorial corrections have been 
made to the proposed amendment.

The Coast Guard has reviewed th is 
amendment in accordance with Execu­
tive Order 11821 and DOT Notice No. 765 
(41 FR 16200) and has determined that 
it has minimal economic impact and does 
not require an Inflation Impact State­
ment.
-  The regulations as adopted are set 
forth below.

Effective date: October 25,1976.
Dated: September 15,1976.

O. W. Siler,
Admiral, U.S. Coast Guard, 

Commandant.
Part 164 of Title 46, Code of Federal 

Regulations, is amended by revising Sub­
part 164.009 to read as follows:

Subpart 164.009— Noncombustible Materials for 
Merchant Vessels f

Sec.
164.009— 1 General.
164.009— 3 Applicable Documents.
164.009— 5 Noncombustible materials not

requiring specific approval.
164.009— 7 Contents of application.
164.009— 9 Procedure for approval.
164.009— 11 Furnace apparatus.
164.009— 13 Furnace calibration.
164.009— 15 Test procedure.
164.009— 17 Density measurement.
164.009— 19 Measurement of moisture and

volatile matter content.
164.009— 21 Laboratory report.
164.009— 23 Factory inspection.
164.009— 25 Marking.

Authority: R.S. 4405, as amended (46 USC 
875), sec. 3, 70 Stat. 152 (46 USC 390b), R.S. 
4417a, as amended (46 USC 391a), R.S. 4462, 
as amended (46 USC 416), R.S. 4488, as 
amended (46 USC 481), sec. 6 (b) (1), 80 Stat. 
937 (49 USC 1655(b)(1)); E.O. 11239, 30 FR 
1964-65 Comp., p. 334; 49 CFR 1.46(b).
§ 164.009—1 General.

(a) This subpart contains—
(1) procedures for approval of non­

combustible materials used in merchant 
Vessel construction;

(2) the test and measurements re­
quired for approval of materials; and

(3) a list of noncombustible materials 
for which specific approval under this 
subpart is not required.

(b) The test and measurements de­
scribed in this subpart are conducted by 
a laboratory designated by the Com­
mandant. The laboratory designated for

this purpose is the National Bureau of 
Standards, Washington, D.C. 20234.
§ 164.009—3 Applicable documents.

(a) References to the following docu­
ments are made in this subpart •

(1) Federal Specification: HH-M- 
35 ID Millboard, Asbestos, dated Novem­
ber 18, 1968, as amended on April 27, 
1972.

(2) ASTM Standard: D-1571-73, Spec­
ification for Woven Asbestos Cloth, pub­
lished in August, 1973.

(b) Federal Specification HH-M-351D 
may be purchased from the Business 
Service Center, General Services Admin­
istration, Washington, D.C. 20407. ASTM 
Standard D-1571-73 may be purchased 
from the American Society for Testing 
Materials, 1916 Race Street, Philadel­
phia, Pennsylvania 19103.
§ 164.009—5 Noncombustible materials 

not requiring specific approval.
The following noncombustible mate­

rials may be used in merchant vessel con­
struction though not specifically ap­
proved under this subpart:

(a) Sheet glass, block glass, clay, ce­
ramics ,and uncoated glass fibers..

(b) All metals, except magnesium and 
magnesium alloys.

(c) Portland cement, gypsum, and 
magnesite concretes having aggregates of 
sand, gravel, asbestos fibers, expanded 
vermiculite, expanded or vesicular slags, 
diatomaceous silica, perlite, or pumice.

(d) Asbestos millboard meeting the re­
quirements of Federal Specification HH- 
M-351D.

(e) Woven asbestos cloth meeting the 
requirements for Grade AAA or AAAA 
asbestos in ASTM Standard D-1571-73.

(f) Woven, knitted, or needle punched 
glass fabric containing not more than
2.5 percent lubricant.
§ 164.009—7 Contents of application.

An application for approval of a ma­
terial under this subpart must contain 
the following:

(a) The trade name of the material.
(b) The thickness or density, or both, 

of the material, or the range of thick­
nesses or densities, or both, of the ma­
terial as manufactured.

(c) The composition of the material.
(d) The density and percentage of 

moisture and volatile matter of each 
component of the material.

(e) The address of the factory manu­
facturing the material.

(f) A sample representative of the 
material that is 305 mm long and 305 
mm wide and that has a height equal 
to the largest thickness of the material 
as manufactured.

(g) If the applicant intends to observe 
the test and measurements of the sam­
ple, a statement to that effect.

(h) A commitment by the applicant 
to pay for the cost of the test and meas­
urements when billed by the designated 
laboratory.
§ 164.009—9 Procedure for approval.

(a) An application for approval of a 
material under this subpart must be 
sent to the Chief, Merchant Marine
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Technical Division, whose address is 
Commandant (G-MMT-3/83), U.S. 
Coast Guard, Washington, D.C. 20590.

(b) The application is examined by 
the Coast Guard to determine the prob­
ability that the material meets the re­
quirements for approval. The Coast 
Guard notifies the applicant of the re­
sults of the examination and of the sam­
ple size necessary for submission to the 
designated laboratory.

(c) The designated laboratory notifies 
the applicant of the time and place for 
submission and testing of the sample.

(d) The designated laboratory con­
ducts the tests and measurements of the 
sample in accordance with the proce­
dures in this subpart, prepares a test ré­
port, and sends four copies of the report 
to the Chief, Merchant Marine Technical 
Division. The applicant may observe the 
test and measurements.

(e) The Chief, Merchant Marine 
Technical Division, sends a copy of the 
test report to the applicànt and advises 
him whéther the material is approved. 
If the material is approved, an approval 
certificate is sent to the applicant.
§ 164.009—11 Furnace apparatus.

(a) The test furnace apparatus con­
sists of a furnace tube, stabilizer, draft 
shield, furnace stand, temperature coil 
controls with a voltage stabilizer, speci­
men holder, specimen insertion device, 
and three thermocouples (a furnace 
thermocouple to measure furnace tem­
perature, a surface thermocouple to 
measure temperature at the surface of a 
specimen, and a specimen thermocouple 
to measure temperature at the center of 
a specimen). A detailed plan of the con­
struction and arrangement of the fur­
nace apparatus may be obtained from the 
Chief, Merchant Marine Technical 
Division.

(b) Temperatures measured by the 
thermocouples are recorded by an in­
strument having a measuring range that 
corresponds to the temperature changes 
that occur during ar furnace calibration 
or test. The temperature recording 
equipment is accurate to within at least
0.5 percent of temperatures recorded 
during a test.
§ 164.009—13 Furnace calibration.

A calibration is performed on each new 
furnace and on each existing furnace as 
often as necessary to ensure that the 
furnace is in good working order. In each 
calibration the energy input to the fur­
nace is adjusted so that the furnace 
thermocouple gives a steady reading of 
750 ±10° C. The wall temperature of the 
furnace tube is then measured by an 
optical micro-pyrometer at intervals of 
10 mm on 3 equally spaced vertical axes. 
The furnace is correctly calibrated if the 
temperature of the furnace tube wall is 
between 825 and 875° C 50 mm above and 
below the midline of the wall and if the 
average wall temperature is approxi­
mately 850° C.
§ 164.009—15 Test procedure.

(a) General. Paragraphs (b) through 
(k) of this section contain the test pro­
cedures for each material submitted for
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approval, except fiberglass and other 
materials that melt at 750°±10qC. Para-. 
graph (I) of this section contains test 
procedures for fiberglass and other ma­
terials that melt at 750°±10°C.

(b) Preparation of specimens. ( 1 ) The 
designated laboratory prepares 5 cylin­
drical specimens representative of the 
properties of the sample submitted for 
testing. The dimensions of each specimen 
are as follows :

4-2diameter : 45 _ 0  mm
height: 50±3mm 

volume : 80±5 cm®
(2) If the height of the sample, ex­

cept a composite material, is less than 
47 mm, the specimens prepared consist 
of layers of the sample.

(3) If the sample is a composite ma­
terial and has a height that is not 
50±3 mm, the layers of the specimen 
prepared are proportional in thickness 
to the layers of the sample.

(4) The top and bottom faces of each 
specimen prepared are the faces of the 
material as manufactured.

(5) If it is not practicable to prepare 
a specimen by the procedures described 
in paragraphs (b)(2) through (b) (4) 
of this section, the test is performed on 
five specimens of each component of the 
sample made to the dimensions pre­
scribed in paragraph (b) (1) of this 
section.

(c) Conditioning of specimen. Each 
specimen is conditioned for at least 20 
hours in a ventilated oven maintained 
at 60±5° C and is then cooled to room 
temperature in a desiccator.

(d) Weight of specimen. The weight 
of each conditioned specimen after cool­
ing is determined before it is tested.

(e) Placement of specimen in holder. 
After a specimen is conditioned and 
weighed, it is placed in the specimen 
holder. A specimen that is made of layers 
of a composite material is held firmly 
together in the specimen holder.

(f) Attachment of thermocouples. 
After the specimen is placed in the speci­
men holder, the thermocouples are at­
tached to the specimen as follows: A 
vertical hole with a diameter of 2 mm 
and a depth that is half the height of the 
specimen is made in the center of the 
top of the specimen. The specimen ther­
mocouple is then inserted into the hole 
so that its hot junction is at the center of 
the specimen. The surface thermocouple 
is put in contact with the surface of the 
specimen at its mid-height.

(g) Preparation of the apparatus. The 
apparatus is examined to determine 
whether it is in good working order and 
to ensure that the equipment is protected 
against drafts and is not exposed to di­
rect sunlight or artificial .illumination. 
Thè furnace temperature is stabilized at 
750° C±10° C and kept at that tempera­
ture for the duration of the test. The 
furnace temperature is stabilized when 
no adjustments are needed in the energy 
input to the furnace to keep the tempera­
ture constant.

(h) Insertion of specimen. After the 
furnace temperature is stabilized for at 
least 10 minutes, the specimen is in­
serted into the furnace. The insertion is

completed within 5 seconds. The speci­
men is positioned so that the hot j unction 
of the surface thermocouple is diametri­
cally opposite the hot junction of the 
furnace thermocouple.

(i) Heating period. The heating pe­
riod begins upon insertion of the speci­
men into the furnace and continues for 
20 minutes, or until peak temperatures 
have passed.

(j) Test observtaions. Temperature 
measurements at each thermocouple are 
made at intervals of not more than 10 
seconds during the heating period, and 
note is taken of the occurrence and dura­
tion of any flaming. At the end of the 
heating period, the specimen is removed 
from the furnace and weighed while still 
hot.

(k) Test results. Material is approved 
under this subpart if the test results of 
the sample submitted are within the fol­
lowing limits:

( l)  The highest temperature recorded 
for each specimen during the test by the 
furnace thermocouple, when averaged 
with the highest temperatures recorded 
for the other specimens, is not more 
than 50° C above the stabilized furnace 
temperature.

(2) The highest temperature recorded 
for each specimen during the test by 
the surface thermocouple, when aver­
aged with the highest temperatures re­
corded for the other specimens, is not 
more than 50° C above the stabilized 
furnace temperature.

(3) The duration of flaming of each 
specimen during the test, when averaged 
with duration of flaming recorded for the 
other specimens, is not more than 10 
seconds.

' (4) The average weight loss of the
specimens after heating is not more than 
50 percent of their average weight after 
conditioning.

(1) Fiberglass and other materials that 
melt at 750° C+10a C. If the material 
submitted for approval is fiberglass or 
other material that melts at 750°±10® C, 
it is tested as described in paragraphs (b) 
through (k) of this section, except the 
average weight loss of the sample is de­
termined as follows:

(1) Five cylindrical specimens in ad­
dition to the five cylindrical specimens 
required in paragraph (b) of this section 
are prepared as described in paragraph
(b) of this section.

(2) Each of the additional specimens 
is placed on a weighing dish and both the

(  specimen and the weighing dish are con­
ditioned as described in paragraph (c) 
of this section.

(3) The weight of each specimen and 
its weighing dish is determined as de­
scribed in paragraph (d) of this section.

(4) After a specimen and weighing dish 
are conditioned and weighed, they are 
placed in the specimen holder with the 
specimen supported by weighing dish. No 
specimen thermocouple or surface ther­
mocouple is attached to the specimen.

(5) The apparatus is prepared as de­
scribed in paragraph (g) of this section 
and after the furnace temperature has 
stabilized for at least 10 minutes, the 
specimen and weighing dish are inserted 
into the furnace. The specimen and
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weighing dish are then heated for 20 
minutes or until peak temperatures have 
passed. At the end of the heating period, 
the specimen and weighing dish are re­
moved from the furnace and weighed 
while still hot.

(6) The average weight loss of the 
specimens after heating may not be more 
than 50 percent of their average weight 
before heating.
§ 164.009—17 Density measurement.

(a) The measurements described in 
this section are made to determine the 
density of a sample.

(b) H the sample is a solid material, a 
specimen that has a length of 305 mm, a 
width of 305 mm, and thickness equal to 
that of the sample is prepared. The 
length and width are measured to the 
nearest 0.80 mm and the thickness to the 
nearest 0.25 mm. Allowance is made for 
any irregularity in the surfaces of the 
specimen. The average of at least four 
measurements of each dimension is de­
termined.

(c) If the sample is fibrous insulation, 
a specimen is prepared from sheets of the 
sample submitted. The sample is a cube 
and each dimension is 305 mm±1.60 mm. 
The average of at least four measure­
ments of each dimension is determined.

(d) The weight of a specimen is deter­
mined with a sensitive balance scale ac­
curate to at least 0.5 percent of the 
weight of the specimen.

(e) The dimension and weight meas­
urements of a specimen are made after 
it has been conditioned for at least one 
week, and for any additional time needed 
for the specimen to reach a constant 
weight, in an atmosphere that is 
22.8°±2° C and 50 percent ±5  percent 
relative humidity.
§ 164.009—19 Measurement of moisture 

and volatile matter content.
(a) The measurements described in 

this section are made to determine the 
moisture and volatile matter content of 
a sample.

(b) A specimen cut from the density 
specimen of a sample is conditioned for 
at least one week, and for any additional 
time needed for the specimen to reach 
a constant weight, in an atmosphere that 
is 22.8° C±2° C, and 50 percent ± 5  per­
cent relative humidity. The conditioned 
specimen is then weighed and transferred 
to a previously weighed wide mouth 
weighing bottle that has a glass stopper. 
With the stopper removed, the bottle, 
stopper, and specimen are heated at 
105°rt5° C for four hours. After four 
hours, the stopper is inserted in the 
bottle and the bottle and sample are 
cooled and weighed.

(c) The content of moisture and vola­
tile matter is the difference between the 
two weighings and is reported as a per­
centage of the weight of the conditioned 
specimen.
§ 164.009—21 Laboratory report.

The laboratory report of the test and 
measurements of a material contains 
the following:

(a) Name of the designated laboratory.
(b) Name of manufacturer of the 

material.

(c) Date of receipt of the material 
and dates of the test and measurements.

(d) Trade name of the material.
(e) Description of the material.
(f) Density of the sample.
(g) Percentage of moisture and vola­

tile matter in the sample. ;
(h) Description of the specimens 

tested if the specimens are prepared 
from composite material.

(i) If the test was done on individual 
components of the sample, a descrip­
tion of tiie components.

(j) Test results including the follow­
ing;

(1) Complete time and temperature 
data for each thermocouple.

(2) Each observation of flame emis­
sion and the time and duration of each 
emission.
§ 164.009—23 Factory inspection.

The Coast Guard does not inspect 
noncombustible materials approved un­
der this subpart on a' regular schedule. 
However, the Commander of the Coast 
Guard District in which a factory is lo­
cated may detail a marine inspector at 
any time to visit a factory where a non­
combustible material is manufactured to  
conduct an inspection of the manufac­
turing and quality control procedures 
and to select representative samples of 
the material for examination or tests to 
verify that the material is as stated in 
the original application for approval. 
The manufacturer is advised in advance 
of the time of testing samples selected 
and may witness the tests upon request.
§ 164.009-25 Marking,

The manufacturer must mark each 
shipping container for an approved non­
combustible material with the approval 
number and date of approval of the 
material.
(46 D.S.C. 375, 390b, 39 a4,116, and 481; 49 
U.S.C. 1655(b)(1); and 49 CFR 1.46(b).)

[FR Doc.76-27940 Filed 9-22-76;8:45 am]

Title 47— Telecommunication
CHAPTER I— FEDERAL 

COMMUNICATIONS COMMISSION 
[Docket No. 20500; FCC 76-854]

PART 73— RADIO BROADCAST SERVICES 
Licensee-Conducted Contests; Correction
In the matter of amendment of Part 

73 of the Commission’s rules relating to 
licensee-conducted contests, Docket No. 
20500.

Released: September 21, 1976.
In the Report and Order in the above- 

entitled matter, FCC 76-854, released 
September 16, 1976 and published at 41 
FR 40469 in the issue of September 20, 
1976, in the first column on page 40470 in 
paragraph 6, line 5 is corrected to change 
“§73.1215” to “§73.1216”, and imme­
diately below the signature in the amend­
atory language and headnote change 
“§ 73.1215” to read “§ 73.1216.”

F ederal Communications 
Commission,

Vincent J . Mullins,
Secretary.

[FR Doc.76-27903 Filed 9-22-76;8:45 am]

Title 49— Transportation
SUBTITLE A— OFFICE OF THE SECRETARY 

OF TRANSPORTATION 
[OST Docket No. 1; Arndt. 1-119]

PART I— ORGANIZATION AND DELEGA­
TION OF POWERS AND DUTIES
Delegations Under the Federal-Aid 

Highway Act of 1976
•  The purpose of this amendment is 

to delegate to the Federal Highway Ad­
ministrator and the Urban Mass Trans­
portation Administrator certain func­
tions vested in the Secretary by the 
Federal-Aid Highway Act of 1976 (May 5, 
1976,'Pub. L. 94-280; 90 Stat. 425). •

Since this amendment relates to De­
partmental policy, procedures, and prac­
tices, notice and comment thereon are 
unnecessary and it may be made effec­
tive in fewer than 30 days after publica­
tion in the F ederal R egister.

In consideration of the foregoing, Part 
I of Title 49, Code of Federal Regula­
tions is amended as follows:
§ 1.48 [Amended]

1. In § 1.48(b), subparagraph (29) is 
amended by deleting therefrom “146”, 
and subparagraph (33) is amended by 
inserting after “155” the words “and 
156”.

2. In § 1.48(c), a new subparagraph 
(16) is added, to read as follows:

(c) * * *
(16) Sections 102(b) (except subpara­

graph (2)) and (c ); 105 (b) (1) and (c ) ; 
141; 146; 147; and 152 of the Federal- 
Aid Highway Act of 1976 (Pub. L. 94- 
280; 90 Stat. 425).

3. In § 1.51, a new paragraph (1) is 
added, to read as follows:
§ 1.51 Delegations to the Urban Mass 

Transportation Administrator. 
* * * * *

(1) Section 148 of the Federal-Aid 
Highway Act of 1976 (Pub. L. 94-280; 90 
Stat. 425).

Effective Date: This amendment is 
effective September 23,1976.
(Sec. 9(e), Department of Transportation 
Act, 49 U.S.C. 1657(e).)

Issued in Washington, D.C., on Sep­
tember 15,1976.

William T. Coleman, Jr., 
Secretary of Transportation.

[FR Doc.76-27788 Filed 9-22-76;8:45 am]

CHAPTER VIII— NATIONAL 
TRANSPORTATION SAFETY BOARD

INTERNAL REORGANIZATION 
Miscellaneous Amendments 

Correction
The chapter heading was omitted from 

FR Doc. 76-27141, appearing at page 
39752 of the issue for Thursday, Sep­
tember 16, 1976. The headings of this 
document, which amends 49 CFR Chap­
ter VHI to reflect an Internal reorganiza­
tion of the National Transportation 
Safety Board, should read as set forth 
above.
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