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3. Section 143.25 of the Customs Regu-
lations is amended to read as follows:

§ 143.25 Information on entry form.

Each Customs Form 5119-A or, where
used, Customs Form 7501 shall contain
an adequate description of the merchan-
dise and the item number of the Tariff
Schedules of the United States (19 U.8.C.
1202), under which the merchandise is
classified.

4. The first sentence of § 143.26 of the
Customs Regulations is amended to read
as follows:

§ 143.26 Additional copy for Internal
Revenue.

An additional copy of the Customs
Form 5119-A or, where used, Customs
Form 7501, marked or stamped “For In~-
ternal Revenue Purposes,” shall be pre-
pared for each entry covering cigars,
cigarettes, or cigarette papers, or tubes
when the entry of those articles is sub-
ject to Part 275 of the regulations of the
Internal Revenue Service (26 CFR Part
275), and tax is payable to Customs upon
release of such articles. * * *

(R.8. 251, as amended, secs, 498, 624, 46 Stat,
728, as amended, 769 (19 U.S.C. 66, 1498,
1624))

Inasmuch as these amendments merely
permit an alternative to the present re-
quirements and require no public initia~
tive, notice and public procedure thereon
is found to be unnecessary and good
cause exists for dispensing with a delayed
effective date under the provisions of 5
U.B.C. 553.

Effective date. These amendments
shall become effective on July 30, 1976.
VERNON D. ACREE,
Commissioner of Customs.
Approved: July 26, 1976.
Davip R. MACDONALD,

Assistant Secretary
of the Treasury.

[FR Doc.76-22076 Filed 7-29-76;8:45 am]

Title 21—Food and Drugs

CHAPTER |—FOOD AND DRUG ADMIN-
ISTRATION, DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE

SUBCHAPTER J—RADIOLOGICAL HEALTH
[Docket No. T5N-0148]

PART 1000—GENERAL
Subpart C—Radiation Protection
Recommendations
SPECIFIC AREA GONAD SHIELDINGS

Correction

In FR Doc. 76-21310 appearing at page
80327 in the issue of Friday, July 23, 1976,
the following changes should be made on
page 30328:

1, In the first column, last paragraph,
in the twelfth line, the word “public”
should read “publc”.

2. In the second from the last line in
§ 1000.50(a) (2) in the third column, the
word “public” should read “pubic”.
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CHAPTER 1l—DRUG ENFORCEMENT AD-
MINISTRATION, DEPARTMENT OF
JUSTICE

PART 1303—QUOTAS

Certification of Procurement Quota;
ion

In FR Doc. 76-20080 appearing at page
28514 in the FEpERAL REGISTER of July 12,
1976, the eighth paragraph of the pre-
amble of the final order amending
§ 1303.12, appearing in the third column
of page 28514, is corrected in the twenty-
seventh line of that paragraph by de-
leting the word “filed”, which appears
immediately after the word “order” and
immediately before the word “by”, and
by inserting in its place the word “filled”.

Dated: July 23, 1976.

PETER B. BENSINGER,
Administrator,
Drug Enforcement Adminisiration.

|FR Doc.76-22186 Filed 7-29-76;8:45 am|]

Title 29—Lahor

CHAPTER XVII—OCCUPATIONAL SAFETY
AND HEALTH ADMINISTRATION

PART 1952—APPROVED STATE PLANS
FOR THE ENFORCEMENT OF STATE
STANDARDS

Arizona Plan—Approved Supplements

1. Background. Part 1953 of Title 29,
Code of Federal Regulations, prescribes
procedures under section 18 of the Oc-
cupational Safety and Health Act of 1970
(29 U.S.C. 667) (hereinafter referred to
as the Act), for review of changes and
progress in the development and imple~
mentation of State plans which have
been approved in accordance with section
18(¢) of the Act and Part 1902 of this
chapter. On November 5, 1974, a notice
was published in the FEpERAL REGISTER of
the approval of the Arizona plan (39 FR
39037) and of the adoption of Subpart
CC of Part 1952 containing the decision
of approval, On May 14, 1975, the State
of Arizona submitted supplements to its
plan involving developmental changes
(see Subpart B of 29 CFR Part 1953). On
July 7, 1975, a notice was published in the
FepERAL REGISTER (40 FR 28472) con-
cerning the submission of the supple-
ments to the Assistant Secretary of
Labor for Occupational Safety and
Health (hereinafier referred to as the
Assistant Secretary) and the fact that
the question of their approval was in is-
sue before him. In addition, the State
submitted a change in its developmental
schedule on January 7, 1976 and two
completions to its developmental sched-
ule on May 2, 1976.

2. Description of the supplements. The
supplements submitted by the State con~

cerned regulations regarding inspections,
citations and proposed penalties com-
parable to 20 CFR Part 1903, record-
keeping and reporting regulations similar
to 29 CFR Part 1904, interagency agree-
ments between the designated agency
and the Arizona Department of Health

Services the State poster, a revision of
the projected expansion of the staffing
of the State’s program and the Rules of
Procedure governing the conduct of
hearings concerning contested cases and
variances before the Governors’ Review
Board,

The regulations regarding inspections,
citations and proposed penalties provide
procedures for the conduct of inspections
and the issuance of citations and pro-
posed penalties. These regulations are
substantially similar to those provided in
29 CFR Part 1903 except that there were
no provisions for the protection of trade
secrets.

The regulations concerning record-
keeping and reporting requirements are
identical to the Federal Regulations pro-
vided under 29 CFR Part 1904. Since the
Arizona enabling legislation is applica-
ble to all employers within the State, the
State has specifically exempted employ-
ers with 10 or fewer employees from the
recordkeeping requirements. In addition,
the recordkeeping requirements will not
be applicable to State and local govern-
ment agencies until January 1977,

Also included in the supplement zare
two inter-agency agreements entered in-
to between the Arizona Industrial Com-
mission, which is the designated agency,
and the Arizona Department of Health
Services. One agreement, entered into on
November 7, 1974, provides for labora-
tory support for the occupational safety
and health program by the Department
of Health Services. A second agreement,
entered into on March 20, 1975, provides
that the Department of Health Services
will coordinate its responsibilities with
the Industrial Commission and provides
for mutual assistance in the areas of san-
itation and clinical laboratories.

The State occupational safely and
health poster, which is to be posted at
all covered workplaces in the State, was
also submitted. Among other things, the
poster contains provisions notifying em-
ployees of their obligations and protec-
tions under the Arizona Act, their right
to request workplace inspections and
their right to remain anonymous as a
result, their protection against discharge
or discrimination under both Federal
and State law and their right to file com-
plaints with the Occupational Safety and
Health Administration concerning the
administration of the State’s program.

The projected expansion of the staffing
for the State's program has been revised
for fiscal year 1976. Although the tolal
number of personnel in the Division of
Occupational Safety and Health of the
Industrial Commission for this period
will be forty (40), rather than the an-
ticipated sixty (60), this meets current
Federal stafing requirements for the
State.

Finally, the State submitted the Rules
of Procedure regarding variances and
contests of citations and proposed penal-
ties before the Governor’s Review Board.

The supplements submitted by the
State on May 7, 1976, concerned ihe
completion of two developmental steps.
The universe file for the inspection

FEDERAL REGISTER, VOL. 41, NO. 146—FRIDAY, JULY 30, 1976




scheduling system was completed and
tmplemented on March 12, 1976, and an
inter-agency agreement was entered into
hetween the Corporation Commission of
Arizona and the Industrial Commission
for the enforcement of standards for
employees of public service corporations
on May 7, 1976 and became effective on
May 10, 1976.

3. Issues. Interested persons were af-
forded at least 30 days from the pub-
lication of notice of the supplements in
the FEDERAL REGISTER to submit written
comments or request an informal hearing
concerning the supplements. No com-
ments .or requests for a hearing were
received during the period provided for
public comment. However, review of the
supplements by the Assistant Secretary
discerned some potential difficulties with
the Rules of Procedure for the Governor’s
Review Board and the recordkeeping reg-
ulations. Among other things, the Rules
of Procedure did not appear to provide
for intervention by an outside party with
a legitimate interest in the outcome of
a hearing and the State Attorney Gen-
eral ruled that a party to a hearing may
not be represented by a person other
than an attorney. By letters dated Octo-
ber 8, and 20, 1975 and April 15, 1976,
from Donald G. Wiseman, Director of the
Division of Occupational Safety and
Health of the Arizona Industrial Com-
mission, to Barbara Kohan, Project Offi-
cer, the State urged that its statute,
§§23-401(10) and 23-420, Arizona Re-
vised Statutes, adequately provides for
the participation of interested parties
in contested cases but the State has also
provided assurances that if it experiences
any difficulties in providing for such par-
ticipation, it will take appropriate steps
to correct such a deficiency. In addition,
the State Attorney General, as noted in
the October 20, 1975 letter, withdrew his
opposition to the provision permitting
nonattorneys to represent the particl-
pants in a contested case.

4. Location of the plan and its sup-
plements for inspection and copying: A
copy of the plan and its supplements
may be inspected and copied during nor-
mal business hours at the following lo-
cations: Office of the Associate Assistant
Secretary for Reglonal Programs, Occu-
pational Safety and Health Administra-
tlon, Room N-3608, 200 Constitution
Avenue, Washington, D.C. 20210; Office
of the Regional Administrator, Occupa-
tional Safety and Health Administra-
tion, Room 9470, Federal Building, 450
Golden Gate Avenue, San Francisco,
California 94102; and the Division of
Occupational Safety and Health, Indus-
trial Commission of Arizona, 1601 West
Je[femon_ Street, Phoenix, Arizona 85005,
3 Decision. After careful considera-
tion, the Arizona plan supplements de-
sv‘z‘xbed above are hereby approved. How-
ever, the Rules of Procedure of the Gov-
ermor’s Review Board will be subject to
careful evaluation to determine if out-
Side parties with a legitimate interest in
the outcome of a case are given an oppor-
lunity to intervene in cases. This decision
incorporates the requirements of the Act
and implementing regulations applicable
to State plan generally,
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In accordance with this decision, Sub-
part CC of 29 CFR Part 1952 is amended
as set forth below effective July 30, 1976.

1. Section 1952.353(e) is revised as
follows:

§ 1952.353 Developmental schedule.

. » . - -

(e) The submission of Ilegislative
amendments to the Arizona Legislature
during its 1976 session.

2. Anew § 1952.354 is added as follows:

§ 1952.354 Completed
steps,

(a) Implementation of the Arizona
occupational safety and health program
began on March 1, 1975.

(b) Inter-agency agreements between
the Arizona Industrial Commission and
the Arizona Department of Health Serv-
ices were finalized on November 7, 1974,
and March 20. 1975. :

(c) Regulations concerning inspec-
tions, citations and proposed penalties
and the Rules of Procedure for contests
before the Governor’s Review Board were
promulgated on February 28, 1975.

(d) Recordkeeping and reporting regu-
lations were promulgated on March 1,
1975; however, these regulations will not
be applicable to public employers until
January 1, 1977.

(e) The universe file system for the
inspection scheduling system was com-
pleted and implemented on March 12,
1976.

(f) An interagency agreement was en-
tered into between the Corporation Com-
mission of Arizona and the Industrial
Commission on May 7, 1976 and became
effective May 10, 1976.

(g) In accordance with the require-
ments of § 1952.10, the Arizona State
poster was approved by the Assistant
Secretary on July 1976.

(Secs. 8(g)(2), 18, Pub. L. 91-596, 84 Stat.
1600, 1608 (29 U.S.C. 657(g) (2), 667))

Signed at Washington, D.C. this 22nd
day of July 1976.

developmental

MorTON CORN,
Assistant Secretary of Labor.

[FR Doc.76-22007 Piled 7-20-76;8:45 am|

Title 32—National Defense
CHAPTER VII—DEPARTMENT OF THE
AIR FORCE
SUBCHAPTER C—PUBLIC RELATIONS
PART 825—AIR FORCE NEWSPAPERS,
BASE GUIDES, AND DIRECTORIES

Part 825, Subchapter C of Chapter VII
of Title 32, the Code of Federal Regula-~
tions, is revised to read as follows:

Bec.

825.1 Purpose.

825.2 Alr Force newspaper.

825.83 Authorization to establish news-
papers.

8254 Who is responsible for Alr Force
newspapers.

825.5 General policies for Alr Force news-
papers. -

825.6 Editorial policies.

825.7 Political campaign news and adver-

ng.

8258 Officlal Alr Force newspapers,

8259 Unofficial newspapers.

826.10 TUnofficial base guides.

31813

Sec.

825.11
825.12
82513
825.14

Unofficial yearbooks.

Appropriated fund newspapers,

Commercial advertising,

Printing and production standards
for official papers.

Standards for use of appropriated .
funds.

Editorial manning standards.

Malling newspapers.

Distribution of Alr Force newspapers.

Annual Air Force newspaper contest
and awards.

Air Force newspaper report.

Newspaper files.

Alr Force News Service (AFNS),

Office of Information for the Armed
Forces (IAF), Department of De-
fense.

Sample format—unofficial directory
and base gulde.

AvrHoriTY: The provisions of this Part 825

issued under 10 U.S.C, 8012,
Source: AFR 190-7, March 1, 1974,

§ 825.1 Purpose.

This part prescribes policy and proce-
dures for establishing and publishing Air
Force newspapers. It defines and pro-
vides guidelines on the relationship of
the Air Force to commercial enterprise
publications, and describes services pro-
vided by the Air Force News Service
(AFNS) and the Office of Information
for the Armed Forces (IAF).

§ 825.2 Air Forece newspaper.

(a) Definition.—An Air Force news-
paper is a publication produced at any
level of command by personnel assigned
to Offices of Information, or through the
cooperation of such an office. Its purpose
is to provide Air Force news and infor-
mation not immediately available from
other sources to military and civilian
members of the Air Force and their fami-
liss at specific locations.

(b) Types of newspapers—There are
two types of Air Force newspapers—offi-
cial and unofficial. (See §§825.8 and
825.9.) Air Force civilian employee news~
papers and those published by or for
Air National Guard and Air Force Re-
serve units are considered Air Force
newspapers, but publication produced by
or for members of the Civil Air Patrol,
the AFROTC, and sundry fund activi-
ties or private associations such as wives’
clubs are not. Opinions expressed in Air
Force newspapers do not necessarily re-
flect the official views of the United
States Air Force. This will be stated in
their mastheads.

(e) Official newspapers.—These are fi-
nanced by appropriated or nonappropri-
ated funds. Official newspapers will not
carry commercial advertising.

(1) Appropriated fund newspapers are
subject to printing and duplicating regu-
lations (AFR 6-1) and certain other lim-
itations outlined in this part. They may
be published with appropriated funds
when approved by HQ USAF, and when
funds are available and programmed by
the major command headquarters con-
cerned. (See § 825.10.)

(2) Nogapproprmt.ed fund newspapers
are subject only to the limitations pre-
scribed in this part and are not subject
to printing and duplicating regulations.

825.15

825.16
825.17
825.18
825.19

825.20
825.21
825.22
825.23

825.24
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(d) Unofficial newspapers—These are
commercial enterprise newspapers pub-
lished under written agreement by civil-
ian concerns exclusively in the interest of
Air Force personnel of a particular base
or organization, at no cost to the U.S.
Government. A commercial enterprise
newspaper is similar to an official news-
paper except that it is published at no
cost to the Government.

(e) Description of Air Force newspa-
pers—(1) An Air Force newspaper usu-
ally resembles a civilian newspaper of
either tabloid or standard size, normally
‘about 11142 inches by 17 inches for &
tabloid, and 16'% inches by 22 inches for
a standard-size newspaper. Smaller units
often publish stencil-reproduced news-
papers on standard or legal-size paper.
The front page, exclusive of the name-
plate, may include both written and il-
lustrative copy. News sheets and news
bulletins, which may be used when news-
papers are not readily available, are con-
sidered Air Force newspapers.

(2) The provisions of this part apply
to news magazines when they serve as
Air Force newspapers and so state in
their masthead. Although there are no
restrictions on the use of magazine for-
mats, the Air Force recommends base
newspapers follow the format described
above for reasons of economy.

(f) Comic and feature supplements,
base guides, and yearbooks.—(1) A com-
mercial enterprise comic or feature sup-
plement consists of comic strips, car-
toons, and features intended for a mili-
tary audience. It may be distributed as
an insert in official or unofficial news-
paper provided requirements of this part
are met.

(2) A commercial enterprise base guide
or directory, usually published annually,
is a guide or directory to an Air Force
installation and adjacent community
and geographical area. It is published
without cost to the U.S, Government.
(Guidelines for support authorized for
base guides, directories, or orientation
pamphlets produced by nonappropriated
funds are in AFRs 6-1 and 34-67) .

(8) Yearbooks are memento-type pub-
lications which, through the use of pho-
tographs and narrative, describe the
makeup of a particular organization.
They are commercial enterprise publica-
tions which are supported from advertis-
ing revenue and purchase of the book
by individual members of organizations
concerned, Distribution through official
channels is not authorized, except as re-
quired for review or approval,

§ 825.3 Authorization to establish news-
papers. ;

(a) Funding the newspaper.—Air
Force organizations and installations are
authorized and encouraged to establish
and maintain newspapers as stated in
this part. Appropriated or nonappro-
priated funds may be used to publish a
newspaper when this need cannot be
met by an unofficial commercial enter-
prise newspaper published at no cost to
the U.S. Government. Appropriated fund
expenditures are authorized to support
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the Air Force Internal Information pro-
gram.

(b) Allocation of funds—Appropri-
ated and nonappropriated funds will not
be mixed to pay the costs of publish-
ing any one issue of a newspaper. How~
ever, appropriated and nonappropriated
funds may be combined to cover the
overall* annual costs of publishing a
newspaper, as long as they are used to
separately fund specific issues of the
newspaper. For example, the first 40 is~
sues of a newspaper could be supported
by appropriated funds and the remain-
ing 12 from nonappropriated funds, or
in any other similar combination.

(¢c) Commercial enterprise newspaper
costs—Appropriated funds may not be
used to pay any part of the costs of pub-
lishing a commercial enterprise news-
paper. Costs involved in the prepara-
tion and delivery of copy to a commer-
cial enterprise newspaper are those in-
curred in the normal functions of an
Information office, and are not costs
connected with the publishing of a news-
paper.

(d) Use of Air Force personnel .—Mili-
fary and civillan personnel paid from
appropriated funds may serve in any
editorial capacity for official Air Force
newspapers supported by appropriated
or nonappropriated funds.

(e) Use of inserlis—An official paper
will not be distributed as an insert in
a commercial enterprise newspaper; nor
will a commercial enterprise newspaper
be distributed as an insert in an official
paper. However, a commercial enterprise
comic or feature supplement with com-
mercial advertising may be distributed
as an insert in an official newspaper pro-
vided:

(1) Fair and equal opportunity is pro-
vided for responsible persons or organi-
zations to compete for the privilege as
provided in § 825.9(¢).

(2) The front page of the supplement
carries @ statement as required- in
§ 825.9(k) (4), and each succeeding page
carries a statement in similar type, to
the effect that the appearance of com-
mercial advertisements in the supple-
ment does not constitute Department of
the Air Force endorsement of the prod-
ucts or services advertised.

(f) Purchasing Air Force mnecwspa-
pers—Nonappropriated funds may be
used- to buy copies of commercial enter-
prise base newspapers for distribution to
Air Force personnel when the command-
er feels there is insufficient revenue from
other sources to make this type of pub-~
lication feasible, and approval has been
granted by SAF/OI. Approval is grant-
ed only when continual publication of
the newspaper is considered essential to
the morale of the unit concerned and the
publisher has conclusively demonstrated
his Jack of revenue.

§ 825.4 Who is responsible for Air Force
newspapers.

(a) The Director of Information, Of-
fice of the Secretary of the Air Force
(OSAF), will exercise general supervi-
sion over Air Force newspapers and oth-

er publications covered in this part i
keeping with policies established by the
Secretary of the Air Force.

(b) Commanders of major commands
are responsible for administrative sup-
port and financing of official newspapers
and for approving and monitoring A
Force newspapers, base guides, directo-
ries, and yearbooks published in thei
commands. They will establish proce-
dures for reviewing issues of base news-
papers to insure compliance with Ai;
Force standards and directives, and re-
view and maintain a current file of
agreements between commanders and
publishers of commercial enterprise base
newspapers and base guides to insure
compliance with Air Force directives.

(¢) Local commanders will supervise
Air Force newspapers published in their
commands and monitor commercial en-
terprise publications with which they
have agreements to insure compliance
with Air Force and major command poli-
cies and directives.

§ 825.5 General policies for Air Force
newspapers.

(a) The intent of this part is to insure
that the military and civilian personnel
on each Air Force base or installation
be served by an Air Force newspaper
The content of the newspaper will pro-
vide for equitable consideration of hoth
host and tenant units, and will serve
the mutual interest of all military and
civilian personnel and their dependents
at the installation. Normally, it is not
practicable for an installation of fewer
than 500 assigned military and civilian
personnel to publish a newspaper. Meet-
ing the newspaper needs of such small
organizations should be the responsi-
bility of their parent organizations. How-
ever, this part does not prohibit the com-
mander of a small organization from
publishing a newspaper or unit news
sheet from within the unit resources.

(b) The functions of an Air Force
newspaper are to:

-~=(1) ‘Increase knowledge and unde:-
standing of the Air Force by providing
detailed coverage of information of in-
terest and value to Air Force personnel
and

-~ (2) Afford the commander an Internal
Information channel through which he
may provide information on subjects of
particular benefit to the Air Force, the
command, intermediate echelons, and
his unit. As a house organ, the newspaper
constitutes a tool of management which
provides an employee communication
channel to aid the commander in carn?
ing out the aims of the Air Force Inter-
nal Information Program. (See
190-18.)

(¢c) Follow this priority sequence ior
meeting the costs of publishing a news-
paper:

(1) Commanders should first try W
satisfy newspaper requirements through
use of commercial enterprise publica-
tions.

(2) Where the commercial enterprist
method is not feasible, commanders ar¢
authorized appropriated fund expenci
tures to publish Alr Force newspapers

AFR
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(3) When the above methods of pub-
lishing & newspaper are not adequate,
nonappropriated funds may be requested
locally.

(d) Normally, Air Force newspapers
will be issued once a week. However, pub-
lication once every two weeks or monthly
is authorized if considered by the com-
mander to be in the best interest of
the organization.

(e) Air Force newspapers are classi=
fied as follows:

(1) Class I—Multilith/mimeograph
newspapers.

(2) Class II—Official letterpress/offset
newspapers,

(3) Class III—Unofficial letterpress/
pffset newspapers.

(4) Further subdivisions are provided

in classes IT and IIT for purposes of the
annual Air Force newspaper contest (see
£ 82519).
" (f) Newspaper publication activities
are assigned to the organization’s Office
of Information, except for those pub-
lished by dependents’ organizations, open
messes, and similar groups. The latter
should be provided with advice, assist-
ance, and news releases.

(g) The prineiples of operation of offi-
cial newspapers are comparable to those
governing civilian commercial newspa-
pers published in the United States.
Commanders occupy a status compara-
ble to that of civilian publishers and are
responsible for the publication of news-
papers within their commands.

§ 825.6 Editorial policies,

Every effort must be made to provide
information which is compatible with
the concept of the Air Force newspaper
as the house organ of the commander
and to further Air Force information ob-
jectives. One of the most effective means
of achieving this aim is through action-
line columns in which the commander
responds personally to gquestions and
complaints about a variety of topics. The
selection and writing of news and other
articles are governed by the following
general policies:

(a) Make news coverage as complefe
as practicable. The writing should be
factual, objective, and as timely as pos-
sible. Articles should be based on reports
provided by members of the staffs of in-
dividual Air Force newspapers, the Air
Force News Service (AFNS), command
news services, the American Forces Press
Service (AFPS), official releases, and
commercial press associations where au-
thority to use them exists.

_ (b) Editorial and news policies of Air
Force newspapers serve to increase
knowledge and understanding of the Air
Force. There must be no appeal to emo-
tions detrimental to either the interests
of the Nation or any Government agency.

(¢) Newspapers must distinguish be-
tween facts and opinions which may be
bart of a news story. If opinion fs ex-
pressed, the person or source must be
ldentified,

_'d) Editorial opinion must be identi-
fled as such. Editorials originated locally
must reflect the policies of the com-
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mander and be directed to the interest
and welfare of the Air Force,

(e) Newspapers are subject to the se-
curity regulations governing Air Force
activities. News or information which
would adversely affect the security of the
nation, endanger the safety of personnel
or undermine discipline will not be dis-
closed. This shall not be construed to
permit the calculated withholding of un-
favorable news.

(f) Editors must conform to the prin-
ciples of good taste, the laws governing
libel and copyright and postal regula-
tions (see § 825.17), and policies of the
Air Force. Care should be faken when
using material on ideological subjects,
world affairs, U.S. foreign policy, and
nuclear weavons and missiles to insure
the material is consistent with national
policy.

(g) Orders and directives are treated
according to their straight news value or
departmentalized as official documents
published for the information of all con-
cerned.

(h) Topical news about base exchange
activities, events, and policies is encour-
aged. In no case will comparisons be

‘made of prices, goods, and services avail-

able to service personnel through base
exchanges in confrast to those available
on the civilian economy. The same policy
applies to commissaries.

(1) Labor union news which might pro-
voke controversy; that is, editorial en-
dorsement or criticism of union actions,
recruiting, or discouraging union mem-
bership should -be avoided.

(j) Book reviews may be used if written
objectively so there is no implication of
endorsement by the Department of the
Air Force or any element of the Depart-
ment of Defense.

(k) Air Force newspapers may provide
space for free and noncommercial listing
of personal property or services offered
by, and for the convenience of, local
base or unit personnel without regard
to race, creed, color or national origin.

(1) All Air Force newspapers carry &
front page dateline which includes the
volume and issue number, geographical
location of the installation (if not pro-
hibited by security limitations) and issue
date.

(m) Air Force photographs carry the
credit line “U.S. Air Force Photo.” Credit
may be given a photographer by name,
grade, and editorial position in an official
newspaper. The name and grade of the
photographer may be used in a commer-
cial enterprise newspaper if there is no
inference he is a meniber of the staff.

(n) Use AFP 190-42, Armed Forces
Newspaper Guide, and AFP 190-38,
Armed Forces News Style Guide as the
official guides for publishing base news-
papers, Internal information policy is in
AFM 190-9, Information Policies and
Procedures.

§ 825.7 Political campaign news and ad-
vertising,

Air Force newspapers published in the

50 states will not contain political cam-

paign news, since this news generally is
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available in local civilian newspapers.
However, it is appropriate for the Air
Force to make sufficient current cam-
paign information available to personnel
stationed outside the United States to
enable them to understand the political
scene and vote intelligently. Political
campaign news coverage will be governed
by the following policies.

(a) Air Force newspapers, news sheets,
or news bulletins published in oversea
commands where civillan-published,
English-language newspapers generally
are not available may include factual
political campaign news obtained from
commercial news services.

(b) Presentation of political campaign
news in Air Force newspapers should be
impartial and nonpartisan. Great care
will be exercised in maintaining a well-
balanced handling of materials by, about,
or originating from opposing parties or
candidates.

(e) Air Force newspapers will not con-
tain editorials dealing with candidates or
issues and will not include editorial com-
ments, criticism, analyses, or interpreta-
tions of political campaign news.

(d) Air Force newspapers will carry
information during election years about
voting laws of the various states and
territories and editorials supporting the
Federal Voting Assistance Program. They
may also carry nonpartisan appeals from
national leaders for military personnel
and their dependents to study candidates
and issues and then exercise their right
to vote.

(e) No Air Force newspaper will con-
duct a political opinion poll, survey, or
straw vote. Commanders entering into
an agreement with a civilian enterprise
publisher will insure that such a restric-
tion is part of the written agreement.

(f) Political advertisements will not be
carried in Air Force newspapers.

§ 825.8 Official Air Force newspapers.

(a) Official newspapers will contain
no commercial advertisements inserted
by, or on behalf of any private individual,
firm, or corporation; neither will they
contain any material which implies that
any military department or the Depart-
ment of Defense endorses or favors a
specific commereial product, commodity
or service. However, this does not prohibit
use of news and announcements concern-
ing entertainment units affiliated with
commercial enterprises which have been
approved for the Armed Forces Profes-
sional Entertainment Program overseas,
Such news items should not be set apart
or be in a form similar to paid advertise-
ments.

(b) Official newspapers do not sub-
scribe, even without cost, to commercial
or feature wire services whose primary
purpose is the advertisement or promo-
tion of commercial prodacts, commodi-
ties, or services.

(c) Only one official base newspaper
will be published to serve the total per-
sonnel of an installation.

(d) The statement of publication mast-
head of official Aix Force newspapers will
be easily identifiable and will include the
names of the officer in charge, editor,
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members of the editorial staff, and the
following statement:

“The (name of newspaper) is an official
¢lass (I or II, as defined in this regulation)
Alr Force newspaper, published (frequency
of publication) on (day of week or, in the
case of a monthly or semimonthly, the actual
date) for the personnel of (name of Air Force
installation), (name of MAJCOM) at (name
of geographical location, if not prohibited by
security limitations, and post office address).
Opinions expresed herein do not necessarily
represent those of the USAF,

§ 825.9 Unofficial newspapers.

(a) General information.—Command-
ers are authorized to enter into agree-
ments for commercial enterprise publica-
tions for dissemination of Air Force news
and information to units under their

- command. The content of such publica-
tions should represent the aim and pur-
pose of the Air Force Internal Informa-
tion Program, Invited proposals for pub-
lishing commercial enterprise publica-
tions may specify those categories of
news, comics, features, and factual infor-
mation to be included.

(b) Selecting a publisher —In select-
ing a commercial enterprise publication
for distribution within his control, each
commander must afford a fair and equal
opportunity to any responsible bidder
who may wish to submit a proposal to
publish such a publication.

(1) The best obtainable offer and price
per copy, if any, must be considered if a
charge from nonappropriated funds is
expected,

(2) The commander considers the
competence, reliability, and responsibil-
ity of the prospective publisher.

(3) In cases where a new proposal pro-
vides essentially the same service as that
provided by the current publisher, con-
sideration should be given to the quality
of service rendered by the current pub-
lisher.

(4) The contract period is for a period
not in excess of two years.

(¢) Distribution—(1) Commercial en-
terprise publications printed under such
agreements may be distributed through
official channels without cost to the pub-
lisher, provided this does not require ad-
ditional expenditures of appropriated
funds, With the concurrence of the com-
mander concerned, the publisher of such
a commercial enterprise publication may
arrange for direct distribution to in-
tended Air Force readers.

(2) A commander may afford the op-
portunity to reputable publishers to sell
or give away publications at the activity
he commands, except as provided by AFR
35-15. Such publications may not be dis-
tributed through official channels nor be
distributed directly to intended readers
without his concurrence.

(d) Agreement belween Commander
and Publisher—(1) Installations having
selected commercial enterprise publica-
tions for distribution to Air Force per-
sonnel must maintain current written
agreements with the civilian publisher
(AFM 190-9, fig. 2-1). Such agreements
are drawn up by the local commander
and the civilian publisher. Copies of these

~
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agreements are forwarded for file to
MAJCOMs.

(2) A military installation is limited
to one commercial enterprise publication
in each category, except that a commer-
cial enterprise newspaper may carry as
an insert or separate inserts, comic and
feature supplements. :

(3) A separate agreement is not re-
quired for a commercial enterprise comic
or feature supplement intended for dis-
tribution with a commercial enterprise
newspaper if the contract with the news-
paper publisher stipulates that any such
supplements have the prior approval of
the commander.

(e) Problems with the publisher.—The
information cfiicer should meet on a fre-
quent and regular basis with the pub-
lisher to discuss and resolve problems
which arise in the publishing agreement.
If necessary, complaints of the comman-
der or information officer concerning the
publication or distribution of an unoffi-
cial commercial enterprise publication
are sent in writing to the publisher with

“an information copy forwarded through

channels to Secretary of the Air Force,
(SAF/OIIB), Wash. DC 20330. Also,
MAJCOM and SAF/OIIB are informed
in advance whenever a commercial en-
terprise publication agreement is term-
inated before the full term of the
?gfleement. State reasons for action in

(f) Commander’s responsibilities:

(1) The commander responsible for
the contract with a civilian enterprise
publisher does not exercise control over
the overall operation of the newspaper.
However, the commander concerned may
suggest the positioning of editorial mat-
ter and military photographs within the
newspaper.

(2) In addition, he has the authority
and responsibility to prohibit distribu-
tion within his command of any issue of
the newspaper he considers unlawful or
preiudicial to good order and discipline
or not in the best interest of his com-
mand.

(3) He also may prohibit distribution
of a commercial enterprise publication
carrying an advertisement which he de-
termines would interfere with the suc-
cessful performance of his mission. In
the context of an advertisement, this
would take into account the local cli-
mate, the content of the proposed ad-
vertisement, and the identity and repu-
tation of the requesting organization,
among other factors. The commander
concerned must make the decision for
approving distribution on his installation
of a newspaper containing an advertise-
ment which promotes a situation involv-
ing potential riots or other civil dis-
turbances, or if the distribution of such
an advertisement would present a clear
danger to loyalty, discipline, or morale
of his personnel.

(4) Commanders should acquaint pub-
lishers with these criteria to avoid the
acceptance of advertising which would be
detrimental to the accomplishment of
the military mission or in any way imply
condonement of or indorsement of such

activity. If such a ban is invoked the
commander gives written notice to the
publisher informing him of such action,
and stating what he must do to have the
prohibition lifted. Inform SAF/OIIB as
directed in (e) above.

(g) Nameplate—(1) A commercial
enterprise publication must not state
that it is an official publication of the
Air Force, nor use the name, seal, in-
signia, or emblem of the Air Force, com-
mand, base, or unit in any manner that
might imply it is an official Air Force
publication. Effective with the date of
this regulation, the name of the base or
activity may not be used within the
nameplate of any such new commercial
publications. The name of the base may
appear in the nameplate of commercial
enterprise publications already in exist-
ence at the time of publication of this
regulation if the words “Air Force Base”
or “AFB"” are not included.

(2) The nameplate of commercial en-
terprise newspapers should be easily
identifiable and should include the name
of the newspaper, the volume and issue
number, the geographical location of the
installation (if not prohibited by secu-
rity limitations), and the day of the
week published. The following statement
in 8-point bold, if available, but in any
case no smaller than the main body type,
is printed on the front page or cover of
each commercial enterprise newspaper,
supplement, or insert:

The (name) Is an unofficial newspaper
published (frequency of publication) in the
interest of personnel at (name of Air Force
installation) of (major command). It is pub-
lished by (name of publisher), a private firm
(or individual), in no way connected with
the Department of the Air Force. Opinions
expressed by publishers and writers herein
are their own and are not to be consldered
an official expression by the Department of
the Air Force. The appearance of advertiise-
ments, including supplements and inseris,
in this publication does not constitute an en-
dorsement by the Department of the Air
Force of products or services advertised.

(h) Editorial coniribulions by Air
Force personnel.—Air Force military
personnel on extended active duty and
Air Force civilian personnel may not
serve on the editorial staff of a commer-
cial enterprise publication or authorize
their names to be carried in its mast-
head. Such personnel may not be as-
siened to duty at the premises of the
publication or perform any function
that is under the direction or supervision
of the commercial enterprise publisher
or any of his officials or employees. This
policy does not prohibit news releases
through normal channels, nor does 1
prohibit contributions by military and
civilian personnel of articles or military
photographs, with by-lines or eredi
lines, to commercial enterprise publica-
tions without reimbursement. No ediw-
rial title may be attached to the by-line
or credit line, and the material cannol
imply that the author has an official
position on the publication,

(1) Apailability of Air Force news—
All news and information made available
by the Air Force to a commercial enler
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prise publication will be made equally
available to any other publisher who re-
quests it.

$825.10 Unofficial base guides.

(a) Format—The front cover of a
commercial enterprise base guide or di-
rectory will carry the name of the civil-
ian publisher prominently just above the
disclaimer. The word “guide” or ‘“direc-
tory”. which appears on the front page
or cover is preceded by “unofficial” in
tvpe at least as large as that in which
the word “guide” or “directory” is
printed. The format for the guide or di-
rectory is designed so that the publica-
tion cannot be mistaken for an official
guide or directory.

(1) Section 825.24 carries a suggested
front cover design showing how this un-
official approach can be achieved.
Another design may be used, but it must
be equally effective in making plain the
unofficial nature of the publication.

(b) Agreements between Commander
and Publisher—In addition to the con-
ditions previously set forth in this part,
the agreement between the commander
and the publisher of the guide or direc-
tory must include the following:

(1> Do not include organizational
charts or listings of the command in the
publication,

2) Do not include base telephone num-
bers of personnel, or organizational ele-
ments, or the home addresses and tele-
phone numbers of personnel. At the dis-
cretion of the commander, emergency
and seryice numbers such as hospital,
security police, fire, and an alphabetical
listing of personnel may be included,

(3) On one of the inside pages the pub-
lication date, the publisher's name, per-
manent address, and telephone number
is shown in the masthead.

(4) Neither the name of the installa-
tion, organization, nor a military post of-
fice address, may be included in the pub-
lisher's letterhead or mailing address.

(5) Reference to base exchanges and
commissaries in guides or directories may
contain only the location, hours of oper-
ation, and listing of services available.
§825.11 Unofficial yearbooks.

Unit commanders may authorize pub-
lication of base or organizational unoffi-
cial yearbooks provided they do not in-
(-ludg information determined to be of
bossible value to a potential enemy. This

ilnformat,ion includes, but is not limited
0.

(a) Detailed biographical data of other
than key personnel,

(b) Information on special combat
equipment,

c) Detailed manning and specialties
of key combat and support units.
(iu: fll» Other detailed air order of battle
§825.12 Appropriated fund newspapers.
. ‘a)  Requesting appropriated Fund
Newspapers —To establish an appropri-
ated fund newspaper or to convert a civil-
‘an enterprise or nonappropriated fund
newspaper to one using appropriated
tunds, the MAJCOM concerned must first
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obtain approval of Secretary of the Air
Force (SAF/OIIB), Wash DC 20330. Re~
quests for appropriated fund papers must
include:

(1) Conclusive justification, showing
clearly that commercial enferprise fund
support is not feasible.

(2) Statement that funds are available
or have been programmed by the MAJ
COM.

(b) Policies—(1) An activity must
have more than 500 total military and
civilian employees to be eligible for an
appropriated fund newspaper.

(2) Ordinarily, a ratio of one copy to
each three members of the total comple-
ment is the maximum number of news-
papers which are normally approved. If
a greater number of copies is necessary to
carry out the newspaper’s function, spe-
cific and conclusive justification must be
submitted with the annual request for
appropriated funds. X

(3) Appropriated funds may be used
for special expanded issues for such oc-
casions as Armed Forces Day, Easter,
Thanksgiving, and Christmas (see § 825.-
15(b)) . Annual printing budget requests
cover the costs of these special issues and
are made concurrently with other budget
requests.

(4) Air Force appropriated fund news-
papers are items of printing and appro-
priated printing funds are cited for the
cost of contracts for printing services.

(5) Commanders are authorized to
contract for newspapers on an annual fis-
cal year basis.

(6) The commercial enterprise method
of publishing a base newspaper should be
explored prior to renewing printing con-
tracts for appropriated fund papers.

§ 825.13 Commercial advertising.

(a) To be acceptable for on-base dis-
tribution through official channels, no
advertising in commercial - enterprise
publications shall be worded or phrased
to give the reader the impression that
the Air Force in any way endorses, guar-
antees, or sponsors any product or serv-
ice. Advertisements must not imply dis-
crimination against any person because
of race, religion, national origin, or sex.

(b) The publisher of a civilian enter-
prise publication is required, as part of
the written agreement, to display the
following statement in the publication:

“Everything advertised in this publi-
cation must be made available for pur-
chase, use or patronage without regard
to the race, creed, color, national origin
or sex of the purchaser, user, or patron.
A confirmed violation or rejection of this
policy of equal opportunities by an ad-
vertiser will result in the refusal to print
advertising from that source.”

(c) Advertisements which appear to be
editorials or news stories may be con-
fused as such by readers and should be
clearly labeled. top and bottom, as ad-
vertisements in a type size equal to text
type or larger.

(d) The publisher will request adver-
tisers to observe the highest business
ethics and applicable laws in describing
goods, services, and commodities, and the
terms of sale, including guarantees, and
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warranties. If credit terms are offered in
such advertisements, a clear statement
of the total cash price as well as the total
cost of credit, including all charges,
should be clearly shown in the company’s
advertisements. If time payments are
shown, the number of payments, the
amount of each, and the time period
should also be shown in order that the
reader can easily compute the dollar
cost of the loan.

(e) Active-duty Air Force military and
civilian personnel are prohibited from
soliciting or endorsing advertisements in
commercial enterprise publications.

(f) . Copy or art provided by the De-
partment of Defense or the Air Force may
not be used in commercial advertisements
to promote the sale of goods or services
offered by the advertiser, except as pro-
vided by AFR 190-16.

(g) The unofficial nature of the com-
mercial enterprise publication must be
made clear by the publisher to every per-
son or firm solicited for advertising. Any
brochure or letter from the publisher to
a prospective advertiser must clarify this.

(h) Advertisements must conform to
the principles of good taste, and the
amount of space in each issued used for
advertisements must not detract from the
primary purpose of the publication which
is to provide rews and information of
particular interest to Air Force military
and civilian personnel.

(1) The monthly ratio of advertising
copy to news copy in commercial enter-
prise newspapers, including inserts and
supplements, should average:

(1) 4-8 page newspaper, 50 percent
advertisements >

(2) 12-16 page newspaper, 55 percent
advertisements

(3) 20-24 page newspaper, 60 percent
advertisements

(4) More than 24 page newspaper, 65
percent advertisements.

§ 825.14 Printing and production stand-
ards for official papers.,

* Official Air Force newspapers must be
pfinted commercially, except in locations
where commercial sources are not avail-
able. At these locations, Air Force print-
ing plants or duplicating facilities may
be used if existing production facilities
are adequate to provide for newspaper
production in addition to all official
business. The requirement to print a
newspaper is not justification for pur-
chasing additional printing equipment.

(a) The following weekly maximum
allowances for paper are established for
official Air Force newspapers:

Total (in
Base population: square inches)?
Tess than 1,000 oo oo 374
1,000:10 5,000 o ... ____ ' 748
5,000 to 10,000 ________"____ 1, 496
10,000 s O . s 2,992

! Paper allowance per copy per week.

(1) Base population includes both
military and civilian personnel. The
term “civilian personnel” includes, clas-
sified civilian employees, DAF employees,
indigenous employees, and employees
paid from nonappropriated funds.
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(2) Newspapers issued twice monthly
may increase their paper allowance in
proportion to the weekly allowance. For
example, a newspaper issued twice a
month for a base with a population of
less than 1,000 may have a paper allow-
ance of 748 square inches. To meet local
printing and paper problems, newspapers
may use various page sizes as long as
they remain within the maximum limit
of paper allowance authorized.

(b) Specifications prepared for print-
ing of official Air Force newspapers must
be written to obtain maximum economy
consistent with the needs of the Air
Force. Use the following Congressional
Joint Committee on Printing standards
when specifying paper stocks for official
Alr Force newspapers.

(1) Papers produced by letterpress are
printed on standard newsprint, natural
shade, not to exceed 64-pound stock
(weight basis 24’” x 36"’ —1,000) as spec-
ified in JCP Specification A10.

(2) Papers produced by the offset
process are printed on offset book, not
to exceed 100-pound stock (weight basis
25’, x 38''—1,000), as specified in JCP
Specification A60.

(c) The use of illustrations is encour-
aged, but their use must not exceed 50
percent of the total weekly space allow-
ance. Ilustrations or material supplied
without cost to the newspaper in matrix
or photographic form are not charge-
able against the illustration space
limitation.

§ 825.15 Standards for use of appro-
priated funds.

In addition to those standards pre-

scribed in § 825.14, all Air Force news-
papers printed from appropriated funds
are subject to the following: .

(a) Air Force newspapers printed
from appropriated funds are limited to
one color (black), except that a maxi-
mum of four issues per year may bhe pub-
lished in one additional color for Easter,
Thanksgiving, Christmas, Armed Forces
Day, or similar occasions. Such special
issues may be printed with one additional
color as an overprint, a separately
printed cover, or on a double-page cen-
ter section. Black is considered a color
when determining the use of two colors
in Air Force newspapers.

(b) Armed Forces Day issues may be
printed in twice the normal number of
pages and three times the normal num-
ber of copies. Any combination of these
limits is permissible. For example, an
issue may have the normal number of
pages and be published in six times the
number of copies.

§ 825.16 Editorial manning standards,

(See AFM 26-1 and AFM 26-3,
Volume I1.) Because the base newspaper
is recognized primarily as a tool of man-
agement in the field of employee com-
munications, the commander and the in-
formation office should use it as the basic
medium of the Internal Information Pro-
gram. Close and continuous attention
should be given to this medium, and care
should be taken to assign highly quali-
fied presons to prepare its editorial mat-
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ter. Because publishing schedules are
fixed and copy deadlines must be met,
those editorial personnel assigned the re-
sponsibility for meeting publishing dead-
lines are normally excused from extra
duties that would interfere with base
newspaper production,

§ 825.17 Mailing newspapers.

(a) Air Force newspapers containing
no commercial advertising may be mailed
under the “Postage and Fees Paid” in-
dicia (see AFM 10-5). Newspapers not
meeting these criteria are authorized for
mailing to addresses in § 825.18, and to
U.S. Government addressees who need to
receive copies for administrative pur-
poses. Newspapers sent through the mails
must be folded securely and may be for-
warded either by franked label or en-
closed in an envelope or wrapper.

(b) Air Force newspapers transmit-
ted through the mails must conform to
the provisions of Section 1302 of Title 18,
the United States Code. Specifically,
avoid mention of lotteries or games of
chance of any kind. The penalties for
mailing newspapers containing such in-
formation are fines up to $1,000 or two
years imprisonment.

(¢c) When mailing newspapers, con-
sider both needed speed of delivery and
economy in determining the type of serv-
ice used. For example, airmail should
not be used when military official mail
(MOM) , first-class service, or third-class
service would provide delivery to ad-
dressees within acceptable time limits.
Personnel making the determination
should:

(1) Be aware of transit times and
costs of moving various classes of mail
(see AFM 10-5, attachment 1).

(2) Carefully weigh the timely news
value against cost of mailing.

(3) Monitor the mailing to insure the
appropriate type of mail service is being
used and that newspapers are properly
packed and addressed (AFM 10-4 and
AFM-10-5).

(4) Apply for bulk third-class rate if
each mailing consists of at least 50
pounds or 200 identical newspapers,

(5) Use first-class mail to send single
addressed newspapers if the total weight
of each item is one ounce or less.

(6) Use third-class mail to send single
addressed newspapers if the total weight
of each item exceeds one ounce.

() Identify first or third-class matter

by placing the words FIRST-CLASS or
THIRD-CLASS on each piece, preferably
in a position above the address and below
the Postage and Fees Pald indicia. Addi-
tionally, newspapers addressed to oversea
military units must be endorsed military
official mail (MOM) .

§ 825.18 Distribution of Air Force news-
papers.

-(;) Issues of each Air Force news='

paper are distributed upon publication
date as follows:

(1) One copy to Secretary of the
Air Force (SAF/OIIB), Wash DC 20330.
(2) XM subscribing to American Forces
Press Service, two coples to American

Forces Press Service, 1117 N. 19th Street,
Arlington, Va, 22209.

(3) Copies required by MAJCOM offi-
ces of information for review.

(b) Newspaper distribution lists must
exclude persons or organizations not af-
filiated with the base of origin and those

- without official infterest in the publica-

tion. Exception may be made when a
written request is received, and when it
is determined to be in the best interest
of the Air Force to include the requestor
on the distribufion list. Keep copies of
such requests on file.-Commercial news-
paper agreements should, whenever pos-
sible, include & provision requiring the
publisher to mail newspapers to nongov-
ernment addressees.

(c) Revise newspaper distribution lists
at least once a year to insure they are up
to date and accurate,

(d) All requests for Air Force news-
papers by individuals or organizations
unrecognized by the base information
officer or the commander as having a
legitimate requirement are forwarded for
action to Secretary of the Air Force
(SAF/OIIB), Wash DC 20330.

(e) Answer requests for Air Force
newspapers by foreign diplomatic mis-
sions or attaches substantially as follows:

Your interest in (name of newspaper or
subject) is appreciated, However, the United
States Air Force has established a central
office to handle requests of this nature.

Accordingly, your request has been for-
warded for action to HQ USAF/CVI Wash
DC 20330. Forward a copy of the request to
CVI with Information copies to the Informa-
tion officer of the MAJCOM concerned.

§ 825.19 Annual Air Force newspaper
contest and awards.

(a) Period covered.—The contest is an
annual worldwide competition among
Air Force newspapers published under
the provisions of this regulation. Con-
test periods are from 1 January through
December 31. Awards recognize news-
paper effectiveness.

(b) Classes.—(Note: Class II and III,
because of the comparativetly large num-
ber of newspapers published within them,
have been subdivided into categories to
provide the most equitable representation
and recognition possible.)

(1) Class I—Multilith/mimeograph
newspapers.

(2) Class II—Official letterpress,/offset
newspapers.

Category A—4 to 8 pages
average).

Category B—10 pages or more (annual
average) .

(3) Class XII—Unofficial offset/letter-
press newspapers.

Category A—4 to 8 pages
average) .

Category B—10 to 16 pages (annual
average) .

Category C—20 or more pages (annual
average).

(4) Class IV—Photographic featuré
(published in official or unofficial news=
papers).

(5) Class V—=Special edition news-
paper (official or unofficial).

¢annual

(annual
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(¢) Awards—(1) Awards consist of
plagues for first-, second-, and third-
place winners in each of the classes or
categories above. The plaques for per-
manent retention by the winning news-
papers bear the signature of the Secre-
tary of the Air Force, Chief of Staff, and
Director of Information. Plaques are
funded from appropriated funds.

(2) The Chief of Staff pr&sen}s the
plaques to editors or representatives of
newspapers winning first place in each
class or category as described in para
18b. This ceremony takes place in the
Pentagon, usually in March.

(3) Second- and third-place plaques
ar» mailed to MAJCOMs for presenta-
tion.

(4) A single winner from each class
in the annual Air Force Newspaper Con-
test is selected by the judges and sub-
mitted as the Air Force entry in Depart-
ment of Defense newspaper contests. |

(d) Eligibility.—Air Force newspapers
which meet the requirements and defini-
tions stated in this regulation are eligible
to compete. &

(1) MAJCOMs submit all entries.

(2) Submissions are limited to one
entry in each class or category.

(3) For Classes I, II, and III, forward
one copy of each of three issues published
within the contest period. SAF/OIIB an-
nounces the dates of the three issues to
be judged prior to the close of the con-
test period. For Class IV, Photographic
Feature, forward one entry from any
issue published during the contest period.
For Class V, forward any issue specifical-
ly designated as a Special Edition news-
paper published during the contest
period.

(4) In the cover letter accompanying
entries, list each class or category, the
name of the entry, and the base. Enter
the word “negative” if no entry is sub-
mitted in a given class/category.

(5) Provide a fact sheet including the
following information with each entry:

(i) MAJCOM, location, and unit.

(iiy Name of entry.

(iii) Press run, estimated readership.

(iv) Name, grade, and Social Security
Account Number (SSAN) of editor or in-
dividual responsible for contest issues.
(This permits recognition of work per-
formed even though an editor may have
transferred.) If the responsible editor
has been transferred, name, grade, and
SSAN of the present editor must also be
included,

(6) Send entries to Secretary of the
Alr Force (SAF/OIIB), Wash DC 20330;
to arrive no later than the first week of
January,

‘e) Judges and Judging Criteria. Pro-
fessional journalists and industrial edi-
tors serve as judges. Judging is based on:

1) Support of Air Force information
U“N‘Cll\v’es_

‘2) Use as a management tool by the
commander,

(3) Journalistic qualities.

§825.20 Air Force newspaper report,

Submit periodic reports on Alr Force
newspapers as stated in AFR 190-18,
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§ 825.21 Newspaper files.

Newspapers are maintained in annual
blocks and a new file established on the
anniversary date of initial publication.
Back issues of the newspaper should be
permanently bound and retained for base
reference purposes. Disposition is stated
in AFM 12-50, table 190-1.

§825.22 Air Force News Service
°  (AFNS).

AFNS is an activity of the Office of In-
formation, OSAF. Though use of AFNS is
not mandatory, information officers and
editors are urged to give it maximum use.

" AFNS material is prepared and produced

with careful attention.to the support of
Air Force objectives.

(a) Services provided.—(1) Air Force
news emanating from HQ USAF is mailed
weekly direct to all Air Force newspapers.
In addition, AFNS provides news stories
on MAJCOM activities, feature stories
and editorials, a photo service, and arti-
cles of interest to wives. Coverage in-
cludes information on national events
having important Air Force aspects, Air
Staff actions of general interest (includ-
ing personnel matters, housing, regula-
tions, and policies) , and material explan-
ing basic Air Force missions and doc-
trines. Coverage does not include general
world or national news, but may include
articles or editorials on world affairs of
special significance to Air Force mem-
bers. Periodically, AFNS contains Edi-
tor's Notebook, a special feature carrying
advice, suggestions, and Air Force news-
paper policy for editors. Attention is di-
rected to subjects of top priority in the
Air Force and means of developing stories
at the local level. Special critiques are
available upon request.

(2) News of greatest importance is
electrically transmitted to MAJCOMs for
retransmittal to base editors.

() Who may receive AFNS male-

‘rial.—All newspapers published by or for

Air Force personnel are eligible to receive
material prepared by AFNS. AFNS is
furnished to commercial enterprise news-
papers only through the base informa-
tion officer concerned. Forward requests
for AFNS distribution through command
information channels to Secretary of the
Air Force (SAF/OHB), Wash DC 20330.

(¢} Use of AFNS material —(1) Nor-
mally, AFNS provides material of pri-
mary interest to Air Force newspapers.
However, the information in AFNS mate-
rial can and should have a wider use
than distribution solely through news-
papers. Information officers should ex-
amine each AFNS mailing for wider ap-
plication and use through such media as
Air Force radio and television stations,
daily bulletins, Commander’s Call pro-
grams and bulletin boards.

(2) Material of interest to Air Force
wives should be passed on by the infor-
mation officer to the editor of the base
wives' club publication, whether ‘the
material is used in the base newspaper
or not.

(3) Editors are encouraged to rewrite
AFNS material to adapt it more closely
to the interest of the installation audi-
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ence, through the use of localized leads
and additional local information. Use of
AFNS credit lines is encouraged.

(4) Commands may establish news
services to provide Information of specific
interest to command personnel, but such
services must not duplicate material pro-
vided by AFNS.

§ 825.23 Office of Information for the
Armed Forces (IAF), Department of
Defense.

(a) Services provided.—Upon request,
this office provides the following press
materials and services to Air Force news-
papers:

(1) American Forces Press Service.—A
clipsheet, published weekly, carrying text
and art which may be included in Air
Force newspapers. Illustrations appear-
ing in the press service are provided upon
request in matrix form for letterpress
newspapers; in electronically cut stencils
for mimeograph newspapers; and in pre-
printed paper masters for multilith-
duplicated newspapers. Photo-offset
newspapers may use the illustrations as
they appear in the press service.

(2) Commanders Digest—A publica-
tion containing Department of Defense
policies, and seat-of-government news
and information. Reproduction of con-
tents is authorized.

(3) Armed Forces Newspaper Guide.—
A manual for personnel performing edi-
torial duties on Air Force newspapers.

(4) Armed Forces News Style Guide.—
A guide designed to help Air Force news-
paper staffs standardize their style by
providing guidance on such matters as
abbreviations, punctuation, and spelling.

(5) Advice to editors.—Advice con-
cerning the organization and operation
of service newspapers and detailed cri-
tiques of individual Air Force newspapers
are available upon request. (Forward re-
quests for critiques through MAJCOMs.)

(b) Who may receive IAF material —
(1) All Air Force newspapers are eligible
to receive material prepared by IAF.
However, a commercial enterprise news-
paper should be served with IAF material
through the information officer of the in-
stallation it serves. Commercial enter-
prise newspapers may not use copy-
righted material without approval.

(2) The following nonpublishing ac-
tivities may be provided with IAF press
material upon written justification of
their need for the service, Requests
should be addressed to Secretary of the
Air Force (SAF/OIIB), Wash DC 20330.

(1) Headquarters having .a policy
supervisory interest in Air Force
newspapers, including headquarters of
MAJCOMs, numbered air forces, and air
divisions.

(ii) Air Foree radio and television net-
works and stations.

(iii) Isolated detachments at which
Air Force newspapers are not readily ob-
tainable and whose parent organizations
do not publish a unit newspaper.

(3) Nonpublishing organizations not
noted in (b) (2) above forward requests

Tor IAF materials to MAJCOMs.

(¢) Use of IAF materials.—(1) Ma-
terials may be edited or revised by editors
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of Air Force newspapers as required by
newspaper space limitations or as ad-
visable for local appeal.

(2) Material must not be used in com-
mercial advertising in any newspaper.

(d) How to apply for IAF materials.—
(1) Requests for IAF material must be
forwarded through command channels to
the MAJCOM information officer for ap-
proval. The command information officer
forwards approved requests directly to
the Office of Information for the Armed
Forces, OASD (M&RA), Attn: American
Forces Press Service (AFPS), Washing-
ton DC 20305,

(2) Include the following in each re-
quest: .

(i) Name and mailing address of news-
paper.

(ii) Method and frequen?y of publica-
tion,

(iii) Number of copies printed.

(iv) Whether newspaper carries com-
mercial advertising.

(v) Whether mats or precut stencils
are desired.

(3) An official Air Force newspaper re-
ceiving materials must forward one copy
of each issue to the AFPS. Issues of com-
mercial enterprise newspapers must be
forwarded in one copy by the information
officer having normal liaison with the
publisher.

(4) Air Force newspaper editors and
information officers are encouraged to
provide AFPS with news releases and
photographs relating to their activity.

(e) Department of Defense Awards.
The Assistant Secretay of Defense
(Manpower and Reserve Affairs) pre-
sents annual Department of Defense
Thomas Jefferson awards to newspapers
of active military units or installations
for professional excellence and outstand-
ing achievements in the accomplishment
of their mission, These awards for Air
Force newspapers are based on nomina-
tions submitted by the Department of
the Air Force.

§ 825.24 Sample format—unofficial di-
rectory and base guide.

M-SRl
Sdds,
29os5va AR BASE GROUP

Unofidal Oty ) Guide
1974

RULES AND REGULATIONS

The following statement must appear
on the cover:

Published by (name of publisher), a pri-
vate firm (or individual), in no way con-
nected with the Department of (Insert ap-
propriate military department). Opinions ex~
pressed by the publishers and writers herein
are their own and are not to be considered
an official expression by the Department of
{insert appropriate military department).
The appearance of advertisements in this
publication does not constitute an endorse-

ment by the Department of (insert appro-

priate military department) of the products
or services advertised.

Nore.—If a format similar to the one
shown above is used for a civillan enterprise
area guide, any neighboring city, town, or
area may salute a military activity. In the
title on the front cover, the name of the
military activity shall be subordinate to that
of the city, town or area. On the inside front
cover or just after the title page; the guide
may carry pictures of city, town or area offi~
cials, along with messages from them to
base or post personnel and visitors. On sub-
sequent pages the guide may carry pictures
of military officials. These may be accom-
panied by biographical information but not
by messages from these officials.

By Order of the Secretary of the Air
Force. :

JAMES L. ELMER,
Major, USAF, Executive,
Directorate of Administration.

|FR Doc.76-22043 Filed 7-29-76;8:45 am|

Title 33—Navigation and Navigable Waters

CHAPTER 1I—CORPS OF ENGINEERS,
DEPARTMENT OF THE ARMY

PART 209—ADMINISTRATIVE
PROCEDURE

Shipping Safety Fairways and Anchorages

On May 13, 1976 there was published in
the FeperaL REGISTER (Vol. 41, No. 94,
page 19649) a notice of proposed rule-
making to revise 33 CFR 209.135 para-
graph (d)(29) which establishes the
Southwest Pass (Mississippi River)
Anchorage Area. Interested parties were
given the opportunity to submit com-
ments or objections on or before 14 June
1976.

No comments have been received and
accordingly, the proposed revision to the
Southwest Pass (Mississippi River) An-
chorage Area is set forth below effective
upon publication in the Federal Register.

Pursuant to the provisions of section 10
of the River and Harbor Act of 3 March
1899 (30 Stat. 1151; 33 U.S.C. 403) and
Section 4 of the Outer Continental Shelf
Lands Act of 7T August 1953 (67 Stat. 462;
43 U.S.C. 1333(1) ), Section 209.135 estab-
lishing shipping safety fairways and an-
chorage areas in the Gulf of Mexico is
hereby amended with respect to para-
graph (d)(29) Southwest Pass (Missis-
sippi River) Anchorage, effective July 30,
1976.

§ 209.135 Shipping Safety Fairways and
anchorage arcas, Gulf of Mexico.
» » * » -

(d) The areas.” **

(29) Southwest Pass (Mississippi
River) Anchorage. The area between
lines joining points at:

Latitude Longitude
28°53'30"" 89°25'18""
28°53’30"" 89°2148"*
28°55'06"" 89°21'48""
28°55°06"" 89°19’18"
28°52'41"" 89°17°30"
28°50°40"* 80°21°14
28°50°40"" 89°24 48"
28°52'42"" 89°24748'"
28°53'30"" 89°25°18"
N » > * - -

(Regs., July 21, 1976) (Sec. 10 of the River
and Harbor Act of 3 March 1899 (30 Stat
11561; 33 U.S.C. 403) and Sec. 4 of the (viter
Continental Shelf Lands Act of 7 August
1953 (87 Stat. 462; (48 U.S.C. 1333(1)))

Dated: July 7, 1976,

By authority of the Secretary of the
Army.
CHARLES T. SEARCH,
Colonel, U.S. Army, Acting Di-
rector, Administrative Man-
agement, TAGCEN.,

Approved: July 7, 1976.

VicTor V. VEYSEY,
Assistant Secretary of the Army
(Civil Works) .

[FR Doc.76-22151 Filed 7-29-76;8:45 am|

Title 40—Protection of Environment
CHAPTER I—ENVIRONMENTAL
PROTECTION AGENCY

SUBCHAPTEH N-—EFFLUENT GUIDELINES
AND STANDARDS

[FRL 590-4]

PART 408—CANNED AND PRESERVED

SEAFOOD PROCESSING POINT SOURCE
CATEGORY

Corrections

Notice is hereby given that the En-
vironmental Protection Agency (EPA) is
correcting 40 CFR 408, Canned and Pre-
served Seafood Processing Point Source
Category as set forth below. On Decem-
ber 1, 1975, the Agency published a no-
tice of final rulemaking (40 FR 55770)
establishing effluent’ limitations and
guidelines for the fish meal, salmon, bot-
tom fish, clam, oyster, sardine, scallop,
herring, and abalone segment and
amending the effluent limitations and
guidelines for the catfish, crab, shrimp,
and tuna segment of the canned and
preserved seafood processing point source
category, based upon use of technology
currently available.

The purpose of this notice is to correct
errors in Subparts O, P, Q, R, S, U, V.
Y, and Z. The corrections are for the pur-
pose of correcting a computer program-
ming error and do not involve any sub-
stantive or policy issues.

A description of the computer pro-
gramming error and its correction, en-
titled “Mathematical Description of Cor-
rections for the Canned and Preserved
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seafood Processing Point Source Cate-
cory,” is available for inspection at the
mPA Public Information Reference Unit,
rRoom 2922 (EPA Library), Waterside
Mall, 401 M Street, SW., Washington,
D.C., and ata 11 EPA regional offices, Per-
sons wishing to obtain a copy may write
to the Environmental Protection Agnecy,
101 M Street, SW., Washington, D.C.
20460, Attention: Distribution Officer,
NVH-552.

In FR Doc, 75-31837 appearing on page
55770 through 55801 in the issue of De-
cember 1, 1975, make the following
changes:
$ 408.152 [Amended]

1. The table in Subpart O, § 408,152
(b) (1), is corrected to read as follows:

Effluent limitations

Effluent
charaeteristic

Average of daily
values for 30
consecutive days
shall not
excecd—

Maximum for
any 1 day

z RULES AND REGULATIONS

Effinent limitations
Effluent Average of daily
characteristic Maximum for values for 30

consecutive days
shall not
exeeed—

any 1 day

Metrie units (kilograms per 1,000 kg of seafood)

BODS....... ... Bl e spndeites 3.8
................. vy 1.5
Ollnntlgro'ssc ) P e 0.76
1 PSR s WHBI RS~ vormearmowsas=rie
range 6.0 Lo
English units (pounds per 1,000 ib of seafood)
BODs. ... e [ 3.8
TS .. b o e S PN = 1.5
()il and grezm\ S14- Feves 0.76
pEL _ Within the =
range 6.0 Lo
9.0,
§ 408.162 [Amended]

4. The table in Subpart P, § 408.162(b)
(1), is corrected to read as follows:

Metrie units (kilograms per 1,000 kg of seafood)

RBODS. S 3.9
88_ .. < - 1.5
1 and lzrmm- 0.76

............. Within the ST S
range 0.0 to
9.0

Effluent limitations

Averago of daily
values for 30
consecutive days
shall not
exceed—

Effuent
charactetistie Maximum for

any 1 day

Metrie units (kilograms per 1,000 kg of seafoud)

§ 408,153

At L PSS 24 ﬂ = 1.6

Oil and grosse_. ... 0.3 s 0.19

1! o " bl LR \\'illlln the Sl
range 6.0

P o PSS to 9.0.
Within the ~
range 6.0 to =
9.0, English units (pounds per 1,000 1b of seafood)

[Amended] ()Ss—él""" = M ............ . t‘)'?

andfrease._. ... 0.3). .. ... & L 19

2. The table in Subpart O, § 408.153,is [ pH_. ... .. .. wnhm the' p
corrected to read as follows: {‘;‘tﬁ&" é
EfMuent limitations § 408.163 [Amended]

1 fiuent
aractoristic

Avernge of daily
values for 30
conspeutive days
shall not
exceed—

Maximtm for
any 1 day

Metrie units (kilograms per 1,000 kg of seafood)

i")ﬂ&,..,_.......

-3 ot
e

| o

A Withinthe —eoooioees
range 6.0 to
9.0

il 14
PR ~ - Within the
range 6.0 to

[Amended ]

3. The table in Subpart O, § 408.155, is
corrected to read as follows:

FEDERAL REGISTER, VOL. 41,

' 5. The table in Subpart P,
corrected fo read as follows:

§ 408.163, is

EMuent lmitations

Efttuent Average of daily
characteristic Maximum for values for 30
any 1.day consecutive days
shall not
oxcepd—

Motrie units (kllograms per 1,000 kg of seafood)
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§408.165 [Amended]

6. The table in Subpart P, § 408.165(a)
(1), is corrected to read as follows:

Effluent Umitations
EfMuent Average of dally
characteristic Maximum for values for 30
any 1 day consecutive days
shall not
excend—

Metrie units (kilograms per 1,000 kg of seafood)

§ g NEE R SRR RO b ¥ SRS e ete 4
Oifl and Ln'm-o eumm 028 A 0.17
o) L P et e ~ Within the s
range 6.0
to 0.0.
English units {(pounds per 1,000 Ib of seafood)
b 3 S SO b Pl 1.4
Ol and ; grvm—\- . 028 0,17
(130 I S Within tiie <
range 6.0
to 0.0,
§ 408.172 [Amended]
7. The table in Subpart Q, § 408.172(b)

(1), is corrected to read as follows.

Effinent limitations

Effuent

Average of daily
characteristic

values for 30
consecutive days
shall not

oxeeed—

Muoximum for
any<l day

Métrie units (kilograms per 1,000 kg of seafood)

TRB - Ry o B 20

Ollandmuw' R RO 11
........... . Within a
the range 6.0
10 9.0,

English units (pounds per 1,000 b of seafood)

P e e arys 44__
Oil and grease. ... 29, 1
,,,,,,,, _ Within the
range 6.0
1o 0.0,
§408.173 [Amended]

8, The table in Subpart Q, § 408._1’73 (a)
(1), is corrected to read as follows:

EfMuent limitations

Efftuent

1 Average of daily
characteristie

values for 30
consecutive davs
shall not
excoed—

Maximmn for
any 1 day

Metric uniis (kilograms per 1,000 kg of seafood)

T88 et BB 1.4 100 FO e - 18
Ollnndyrew~ RS 0.17 | TSS.. 4‘2...,.. YL 2.5
pH_. - v~ Within the B b UK Oll and. gmmo = R Sy s 1.0
range80 00200 | PR - Within the £55
to 9.0, {m:’g(t; 6.0
0 U0,

English units (pounds per 1,000 1b of seafood) English units (pounds per 1,000 1b of sealood)
TSS_ 2.3 1.4 | BODF.. e DSl 1 RS 18
Oil an - 028 017 | T88e e 4.2 2.8
DT s, I b oy e e b Og and greass... . 2 w : i

ST U R R 1 e T thin ‘8"3 ——meeemeseennen -
to ¢.0. {‘;’?8 & -
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9. The table in Subpart Q, § 408.173(a)
(2), is corrected to read as follows:

Effluent limitations

I Muent

\ Average of daily
vhnractoristic

values for 30
consecutive days
shall not
excoed—

Maximum for
any 1 day

Metrie units (kilograms per 1,000 kg of seafood)

TSS e 25
O sl grease o R R R, 10
pit Within the -
range 6.0
to 2.0,

Euoglish units (pouml-« per 1,000 1b of seafood )

TSS 42 25
Ol and grease - SRR TEAAS 10
pH Within the ¢
range 6.0
to 9.0.
§ 408.175 |[Amended]

10. The table in Subpart Q, § 408.175
(a) (1), is corrected to read as follows:

Effluent limitations

Ffacnt

Avernge of daily
characteristic

values for 30
consecutive days
shall not
excced—

Maximum for
anys day

y T
Metrie unirs (kilograms per 1,000 kg of seafood)

TSS , 25
O wue) grease 28 G 10
pll Within the

range 8.0

to 9.0,

Foglish nnits (pounds per 1,000 1b of seafood)

TsS 42. Lo 25
Ol and groase 23 1
pH Within the

range 6.0

Lo 0.0,
§408.182 [Amended]

11. The table in Subpart R, § 408.182,
is corrgcted to read as follows:

Effluent limitations

Average of daily
values for 30
consecutive days
shall not
exceed—

EfMuent
charaetoristic Maximum for

any 1 day

T
Meotrie units (kilograms per 1,000 kg of seafood)

TSS...
()ll and gn ase
pH._.

range 6.0
1o 9.0,

English units (pounds per 1,000 1b of seafood)

TES. s LD o Yo A b 16
(7)) un(l g.rum Rty 5 VARG, 0.19
pil SBR[ NTG ) R S S e A
range 6.0
to 9.0,
§ 408.183 [Amended]
2. The table in Subpart R, § 408.183,

is corrected to read as follows:
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EMuent

oharacteristic

EfMuent lirnitations

Average of daily
values for 30
consecutive days
shall not.
exceed—

Maximum for
any 1day

Metric units (l\llogmm\ per 1,000 kg of seafood)

BODs.
T

d grease

1 1.2
0. 0.14
0,04 45 0.018
Within the

ratge 6.0

to 0.0,

English units (pounds per 1,000 1b of seafood)

BODS
TRS_....
Oil and Lu A8
pil..

§ 408.185

Within the
range 6.0
o 9.0,

14 ) &
0.23 0.14
0.045 0.01

[ Amended |

13. The table in Subpart R, § 408.185,
is corrected to read as follows:

EfMuent
characteristic

Metric units

BODS
TSS...
Ol and grease
pH

BODS
TSS. .
Oil and groase

EMuent limitations

Average of daily
values for 30
consecutive days
shall not
cxceed—

Maximum for
any 1 day

(kilogrnms per 1.000 kg of seafood)

8.7 7 L7
0.70 Sl 0.42
- 0.045 fig_, 0,02
Within the ... =

range 6.0

10 3.0,

English units (pounds per 1,000 Ib of sealodd)
1.7

0.70 0.42
0045, . oo 0. 026

pH

§ 108.192

Within the
range 6.0
10.9.0.

[ Amended ]

14. The tablé in Subpart S, § 408.192,
is corrected to read as follows:

Effluent
charaoteristic

Metric noits

lamuvnl limitations

Average of daily
values for 30
consecutive days
shall not
exceed—

Maximum for
any 1 day

(kilograms per 1,000 kg of seafood)

T8 ... 4 26
Oil and grense - 2 11
pHL T AT S < et
range 6.0
to w0,
Enghsh units (pounds per 1,000 Ih of seafood)
c kL TR A4 26
11

Oil and gn BEC .. -

pH_ WHRIAAEE | ety
range
6.0 to 9.0

§ 408.193 [Amended]

15. The table in Subpart S, § 408.193,
is corrected to read as follows:

NO.

Effluent limitations

Effiuent

) Average of daily
characteristic

values for 30
consecutive days
shall not
exceed—

Maximum for
any | day

Motric units (kllnumnw per 1,000 kg of sealcod)

BOD3,

20, 16
TRS.. LRSS 25
Ofl and grease I o g e 1.0
pH_. .. Within the §

range 6.0
to 0.0:

English units (pounds per 1,000 11 of seafood)

BOD3 3 - 20, 16
T8S_ : 1.2 2,
Oiland an‘&vl 28 1.0
pH Within the

range 6.0

10 9.0,
§ 408.195 [Amended]

16. The table in Subpart S, § 408.195,
is corrected to read as follows:

EfMuent limitations

EfMuent

Average of daily
characteristic

values for 30
consecutive days
shall not
exceed—

Maximum for
any 1 day

Metrie units (kilograms per 1,000 kg of seafood)

BOLDSEN . IS 62 38
T8S.. = RS S rer e et 7.6
Oil and Ln-uw . .42 1.5
pH W xlhln the

range 6.0

to 0.0,

English units (pounds per 1,000 1h of seafood)
BODS. ... 62, S a8
PRS- g 13, > - 7.6
Oil and grmuu et 1.5
pIE = --——. Within the

range 6.0
1o 9.0,
§408.212 [Amended]

17. The. table in Subpart U, § 408.212,
is corrected fto read as follows:

Efftuent limitations

Effluent Average of daily
characteristic Maximum for values for 30
any 1 day congecutive days
> shall not

oxceed—

Metrie units (kilograms per 1,000 kg of seafood)

L 1213 I e . 3.6 2
Ofl and grease._ . ... 1.0__ R D,
PR e - Within the

range 6.0
to 9.0,

English units (pounds per 1,000 Ib of seafood)

g\ S S B e 2.0
Oll and grease__ ... R e 0,59
pH. S ve--. Within the .

range 6.0

to 0.0,
§ 408.213 [Amended]

18. The table in Subpart U, § 408.213,
is corrected to read as follows:
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Effluent limitations Effluent limilations Effinent limitations
Effluent Average of daily Efffuent Average of daily Efflyent Average of dally
characteristie Maximum for values for 30 charaoteristic Maximum for values for 30 characteristie Maximuom for wvalues for 30
any 1 day consecutive days any 1 day consecutive days any 1 day consecutive days
shall not shall not shall not
exceed-— exceed— oxcend—

Metrie units (kilograms per 1,000 kg of seafood)

ol ot
P BaEE
Lo

. Within the naSl
1 e e e
10 9.0,

English units {(pounds per 1,000 Ih of seafoad)

BODS csus - s tRToE - 0.71
TRREE o R 0.73
Oft and gnvxse _"15 0,042
V) § PO S Wlthln R iy o R
range 6.0
10 9.0.
£408.215 [Amended]

19. The table in Subpart U, §408.215,
is corrected to read as follows:

Metrie units (kilograms per 1,000 kg of seafood)

BODés.
‘TSS..

~___ Within the
rn(;)go 0.0to
<

English units (pounds per 1,000 ib of sealood)

i

a1
0.97
s Spard 0 Pty 0,82
pHSE Within the S
range 6.0 Lo
9.0,
§ 408.225 [Amended]

22. The table in Subpart V, § 408,225,
is corrected to read as follows:

Efffuent limitations
Effluent - Average of daily
charncteristic Maximum for values for 30
any 1 day congecutive days
shall not
exceed—

Metric units (kilograms per 1,000 kg of seafood)

1.2 0.7
1.5 0.78
0.077 0. 042
Within the -
range 6.0
10 9.0,

English units (pounds per 1,000 b of seafood)

- 0077
PH..... o 5 S Within the
range 6.0
1o 9.0,

£ 408.222 [Amended]

20. The table in Subpart V, §408.222,
is corrected to read as follows:

EfMuent lmitations

Effiuent Average of dally
characteristic Maximum for values for 30
any 1 day consecutive days
shall not
exceed—

Metrle units (kilograms per 1,000 kg of seafood)

TSS.. 22

_______________ 2
Oll an .lg DR 13-9
pH___, Within the - e
range 6.0 to
9.0,
English units (pounds per 1,000 1b of seafood)
T8E. . o o et L TSR 12
Oilnnd groose. Ca 1 S S 3.9
PH. e o 'Within the o

range 8.0 to
0.0,

§408.223 [Amended]

21. The table in Subpart V, § 408.223,
15 corrected to read as follows.

Effuent limitations

Effluent Average of daily
oharacteristie Maximum for values for 30
any 1 day consecutive days
shall not
oxceed—

Metric units (kilograms per 1,000 kg ol seafood)

Metric units (kilograms per 1,000 kg of prm!uc()
R o [ B 36

OSInudureese.. 1.7
it eneee oo Within the > <
5.0
10 9.0.
English uuits (pounds per 1,000 1b of prodact)
a6
- L7

R K
- Within the

pH._._.
range 6.0
to 9.0,

§ 408.255 [Amended]

25. The table in Subpart Y, & 408.255,
is corrected to read as follows:

EfMuent Hmitations

Effluent

Average of dally
characteristic

values for 30
consecutive days
shall not
nxceed—

Maximum for
any 1.day

Metric units (kllngmm-: per 1,000 kg of pvmlucl,)

BODG... ... = b e T 7.5
PR D 2 2,9
0il and grease - 12 0.47
pH ... Withinthe
range 6.0
10 9.0,
English units (pounds per 1,000 Ib of seafood)
- 7.5
e 2.9
= SO 0.47
DS e Vi VOIS, o owiie s e P
range 6.0
1o 0.0,
§ 408.252 [Amended]

23. The table in Subpart Y, § 408.252,
is corrected to read as follows:

EMuent limitations
Efluent Average of dally
charactoristio Maximum for values for 30
any 1 day congecutive days
shall nat
exceed

Metrie units (kilograms per 1,000 kg of product)

— 24
- Within the
range 6.0
1o 9.0,

English units (pounds per 1,000 1b of produoct)

PR e e i o s 47 el Bl Y " mie g 88
Oil and grease.. .. .. 1.8
0 ¢l RS i VN Wlllunthu A ] T — s
range 0.0
10 9.0,
§ 408.253 [Amended]

24. The table in Subpart Y, § 408.253,
is corrected to read as follows:

TSS_ cer A vt 30
Oil and grease. ¢ 4 R 5 1.7
PRES S e s ~ Wilhin the

range 6.0

to 8.0,

20 SRS e 1 " B M | - 86
Ofland groase ... 22 . 1.7
pH. . Within the =
range 6,0
o 9.0.
§ 408.262 [Amended]

26. The table in Subpart Z, § 408.262,
is corrected to read as follows:

Effluent Hwitations

Effluent Averago of daily
clhiaracteristio Maximam for values for 30
any 1 day conseentive days
shall not
oxoeed—

Metrie units (kilograms per 1,000 kg of produot)

\

B ey PR A 16
Oll nnd grease. ... | B SO 0.81
) - BB S WD Within the - o
range 6.0
10 9.0,

English units {(pounds per 1,000 1b of product)

TES_ 16
0,81

§ 408.263 [Amended]

27. The table in Subpart Z, § 408.263,
is corrected to read as follows:
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Eilluent lmitations
Efflysant Average of dnuy
charaoteristio Maximum for values for
any 1 day consecutive days
shall not
exceed—

Metric units (kilograms per 1,000 kg of produot)

AR s anianaes 23_ .............. 16
Oil and gmw 0.77
DHC - e Wltl\ln the A ”
range 8.0
10 9.0.

English units (pounds [wr 1,000 1b of produet)

AT R S e 16
Ol and gres R STCy e SR 0.77
PHiC s . Within the ~ S
range 6.0
to 9.0,
§ 408.265 [Amended]

28. The table in Subpart Z, § 408.265,
is corrected to read as follows:

EfMuent limitations

EfMuent Avernge of daily
characteristic Maximuom for wvalues for 30
any 1 day consecutive days
shall not
exceed—

Metric units (kilograms per 1,000 kg of product)

SN2 SRR e - S SRS 16
Oll and gruw ....... > 2 O UG 0.77
pHL.. Within tho e
range 6.0
1o 9.0.
English units (pounds per 1,0001b urprodm t)
(] NS o A e 16
Ollandgrunc 2 b BT S 0.7
DL oo Withinthe ... Sy
range 6.0
to 9.0.

Dated: July 23, 1976.

JOHN QUARLES,
Acting Administrator.

[FR Doc.76-22024 Filed 7-20-76:8:45 am]

Title 49—Transportation
CHAPTER X—INTERSTATE COMMERCE
COMMISSION

SUBCHAPTER A—GENERAL RULES AND
REGULATIONS

[S.0. No. 1242; Amdt. No. 1]
PART 1033—CAR SERVICE

Kansas Cig Southern Railway Co. Author-
ized To Operate Over Tracks of Southern
Pacific Transportation Co.

At a session of the Interstate Com-
merce Commission, Railroad Service
Board, held in Washington, D.C., on the
26th day of July, 1976.

Upon further consideration of Service
Order No. 1242 (41 FR 18053) and good
cause appearing therefor:

It is ordered, That:

Service Order No. 1242 be, and it is
hereby, amended by substituting the fol-
lowing paragraph (e) for paragraph (e)
thereof:

o . L . L ]
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§1033.1242 The Kansas City Southern
Railway Company authorized to op-
erate over certain tracks of Southern
Pacific Transportation Company.

(e) Ezpiration date. The provisions of
this order shall expire at 11:59 p.m,, Oc~
tober 31, 1976, unless otherwise modi~
fied, changed, or suspended by order of
this Commission.

Effective date. This: amendment will
become effective at 11:59 p.m., July 31,
1976.

(Secs. 1, 12, 15, and 17(2), 24 Stat. 379, 383,
384, as amended; 49 U.S.C. 1, 12, 15, and
17(2). Interprets or applies Secs. 1(10-17),
16(4), and 17(2), 40 Stat. 101, as amended,
54 Stat. 911; 49 US.C. 1(10-17), 15(4), and
17(2) )

It is further ordered, That a copy of
this amendment shall be served upon the
Association of American Railroads, Car
Service Division, as agent of all railroads
subscribing to the car service and car
hire agreement under the terms of that
agreement, and upon the American
Short Line Railroad Association; and
that notice of this amendment be given
to the general public by depositing a copy
in the Office of the Secretary of the
Commission at Washington, D.C., and
by filing it with the Director, Office of
the Federal Register.

By the Commission, Railroad Service
Board, members Lewis R. Teeple,
Thomas J. Byrne, and William J. Love.

ROBERT Li. OSWALD,
Secretary.
| FR Doe,76-22173 Filed 7-29-76;8:45 am|

| Ex Parte No. 284 ]

PART 1038—PERFORMANCE STANDARDS
FOR THE TRANSPORTATION OF PER-
ISHABLE COMMODITIES

Investigation Into the Need for Defining
Reasonable Dispatch (Perishable Com-
modities)

Present: George M. Stafford, Chair-
man, to whom the matter which is the
subject of this order has been assigned
for action thereon.

Upon consideration of the record in
the above-entitled proceeding, and of the
petition of Association of American Rail-
roads, filed July 6, 1976, for (A) exten-
sion to August 16, 1976, of the date on or
before which statements showing cause,
if any there may be, why the regulations
(49 CFR Part 1038) conditionally adopt-
ed in the report and order of April 8,
1976 (351 1.C.C. 812) should not become
effective; (B) postponement of the
effective date of the regulations; and
(C) an opportunity to submit replies to
any show cause statement as may be
filed herein; and good cause appearing
therefor:

It is ordered, That the request in (A)
above be, and it is hereby, granted, and
the order entered April 8, 1976, be and it
is hereby, modified by extending the due
date for such statements to August 186,
1976.

It is jurther ordered, That the re-
quest in (B) above be, and it is hereby,

NO.

granted, and the date on which the
regulations should, in the absence of
good cause to the contrary, become effec~
tive be, and it is hereby, fixed as Octo~
ber 1, 1976.

It is further ordered, That the request
in (C) above be, and it is hereby, denied.

It is further ordered, That notice of
this order shall be given to the general
public by depositing a copy thereof in the
Office of the Secretary of the Commis-
sion at Washington, D.C., and by filing
a copy with the Director, Office of the
Federal Register.

Dated at Washington, D.C., this 23rd
day of July 1976.
By the Commission, Chairman Staf-
ford.
ROBERT L. OSWALD,
Secretary.
[FR Doc,76-22172 Filed 7-29-76;8:45 am |

Title 50—Wildkife and Fisheries

CHAPTER |—UNITED STATES FISH AND
WILDLIFE SERVICE, DEPARTMENT OF
THE INTERIOR

PART 32—HUNTING

Opening of Big Stone National Wildlife
Refuge, Minnesota

On May 28, 1976, there was published
in the FepErRAL REGISTER (41 FR 21786) a
notice of proposed rulemaking adding
Biz Stone National Wildlife Refuge,
Minnesota to the list of refuges areas
which are open for the hunting of upland
game and big game. These lists are pub-
lished at 50 CFR 32.21 and 32.31. As a
zeneral rule, most areas within the Na-
tional Wildlife Refuge System are closed
to hunting until officially opened by
rezulation. :

Pursuant to the authority of 16 U.S.C,
668dd(d), as redelegated to the Director
of the United States Fish and Wildlife
Service at DM 242.1.1, the Director has
determined that the opening of Big
Stone National Wildlife Refuge to public
hunting would not be contrary to the
provisions of law applicable to the area,
would be compatible with the principles
of sound wildlife management, would be
in the public interest-and would be com-
patible with the major purposes for
which the area was established.

The public was provided a 30-day com-
ment period and was advised that an en-
vironmental assessment had been pre-
pared on the proposal and was available
for public inspection. No comments were
received.

Based on the preceding and an evalua-
tion of.the environmental assessment, 10
has been determined that the hunting of
upland game and big game on Big Stene
Notional Wildlife Refuge, Minnesota IS
not a major Federal action which would
significantly affect the quality of the
human environment within the meaning
of section 102(2)(C) of the Natior‘.xl
Environmental Policy Act of 1969 (42
U.S.C. 4332(2) (C) . The preparation of an
environmental impact statement on the
proposed action is, therefore, not re-
quired,
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Accordingly, the proposed rulemaking
is hereby adopted without change and
§32.21 and §32.31 are amended as seb
forth below:

€ 32.21 Listof open areas; upland game,
- * * L L &
MINNESOTA 5

Big Stone National Wildlife Refuge.

L . - - *
§32.31 List of open areas: big game.
» - - > -
MINNESOTA

Big Stone National Wildlife Refuge.
» . * - *

Effective date: August 31, 1976.

GEORGE W. M1Lias,
Acting Director,
U.S. Fish and Wildlife Service.

|FR Doc.76-22136 Filed 7-29-76;8:45 am |

CHAPTER [I—NATIONAL MARINE FISH-
ERIES SERVICE NATIONAL OCEANIC
AND ATMOSPHERIC ADMINISTRATION,
DEPARTMENT OF COMMERCE

PART 246—TRANSPORTATION OF
WILDLIFE

Procedures for Assessment of Civil
Penalties

On May 21, 1975, & doctument was pub-

lished in the FEpERAL REGISTER (40 FR
22143) proposing to add a new part 246,
to carry out the objectives and purposes
of Section 43 Title 18, United States
Code, commonly called the Lacey Act.
The proposed regulations provide uni-
form rules and procedures for the assess-
ment of civil penalties in connection
with violations of the Act as it relates
to mollusks or crustaceans. Interested
persons were given 30 days to submit
written comments, views, or objections to
these proposed regulations. No comments
were received from outside the agency.
Three comments were received from
Within the agency concerning the need to
expand the purpose of these regulations
to include all the responsibilities of the
Department of Commerce as they relate
to the Act. As a result of the comments
received, the following changes in the
proposed regulations are made;
1. The purpose of the regulations in
§ 246.1 is changed by deleting the specific
veferences to mollusks or crustaceans
and inserting the words “those forms of
wildlife under the jurisdiction of the De-
partment of Commerce.”

'2. The definition of “Wildlife” in
§246.2(1) is changed to include those
marine mammals and endangered spe-
cles that are under the jurisdiction of
the Department of Commerce.

Accordingly, 50 CFR Part 246 is re-
vised as set forth below.

Effective date. The regulation shall be-
come effective July 30, 1976.

+ 7Signed at Washington, D.C. on July 26,
976.
JACK W, GEHRINGER,
Deputy Director, National
Marine Fisheries Service,
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246.1 Purpose of regulations,

2462 Definition,

2463  Prohibitions.

2464 Enforcement.

246.5 Penalties.

2466 Notice of proposed assessment; op=
portunity for hearing.

2467 Waiver of hearing; assessment of
penalty.

246.8 Appointment of Administrative Law
Judge and Agency Representative;
notice of hearing.

2469 Fallure to appear; officlal transeript;
record for decision.

246.10 Dutlies and powers of the Adminis-
trative Law Judge.

248,11 Appearance of the respondent and
the Agency representative.

246.12 Evidence,

246.13 Filing of Briefs.

246.14 Declsions.

246,15 Remission; mitigation, or compro-
mise.

246.16 Payment of penalty,

246.17 Disposition of seized wildlife, prod-
ucts, property, or items.

AvuTHORITY: 18 U.S.C. 43, Reorganization

Plan No. 4 of 1970 (35 FR 15627).

§ 246.1 Purpose of regulations.

The regulations contained in this part.
provide uniform rules and procedures
for the assessment of civil penalties in
connection with violations of the so-
called Lacey Act as it relates to those
forms of wildlife under the jurisdiction
of the Department of Commerce. For
regulations regarding other forms of
wildlife see Department of the Interior
regulations at Parts 11 and 12 of this
title.

§ 246.2 Definitions.

(a) “Act” means the provisions of sec-
tion 43 of Title 18, U.S. Code.

(b) “Authorized Official” means En-
forcement Agents of the National Marine
Fisheries Service,

(¢) “Director” means the Director of
the National Marine Fisheries Service or
his delegate.

(d) “Person” means any individual,
firm, corporation, association, or part-
nership,

(e) “Respondent” means a person
against whom an action is brought under
the Act.

(f) “Secretary” means the Secretary
of Commerce pursuant to Reorganiza-
tion Plan No. 4 of 1970 (84 Stat. 2090)
or his delegate.

(g) “State” means the several States,
the District of Columbia, the Common-
wealth of Puerto Rico, American Samoa,
the Virgin Islands, and Guam.

(h) “taken” means captured, killed,
collected or otherwise possessed.

(1) “wildlife” means any animal over
which the Secretary of Commerce exer-
cises jurisdiction, including, but not
limited to, marine mammals of the order
Cetacea or Pinipedia, other than wal-
ruses, any sea turtle of the families
Cheloniidae and Dermochelidae, and any
mollusk or crustacean or any part, egg or
offspring thereof; the dead body or parts
thereof; or any product thereof.

§ 246.3 Prohibitions.

Subsections (a) and (b) of the Act
provide that:
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(a) Any person who—

(1) Delivers, carries, transports, or ships,
by any means whatsoever, or causes to be
delivered, carried, transported, or shipped
for commercial or noncommercial purposes
or sells or causes to be sold any wildlife
taken, transported, or sold in any manner
in violation of any Act of Congress or regu-
lation issued thereunder, or

(2) Delivers, carries, transports, or ships,
by any means whatever, or causes to be de-
livered, carried, transported, or shipped fo\
commereial or noncommercial purposes or
sells or causes to be sold in interstate or
foreign commerce any wildlife, taken, trans-
ported, or sold In any manner in violation
of any law or regulation of any State or
foreign country.

(b) Any person who—

(1) Sells or causes to be sold any products
manufactured, made, or processed from any
wildlife taken, transported, or sold in any
manner in violation of any Act of Congress
or regulasion issued thereunder, or

(2) Sells or causes to be sold in interstate
or foreign commerce any products manufac-
tured, made, or processed from any wildlife
taken, transported, or sold in any manner in
violation of any law or regulation of a State
or a foreign country, or

(3) Having purchased or received wildlife
imported from any foreign commerce or
shipped, transported, or carried in interstate
commerce, makes or causes to- be made any
false record, account, label, or identification
thereof, or

(4) Receives, acquires, or purchases for
commercial or noncommercial purposes any
wildlife—

{1) Taken, transported, or sold in viclation
of any law or regulation of any State or for-
eign country and delivered, carried, trans-
ported, or shipped by any means or method
in interstate or foreign commerce, or

(11) Taken, transported, or sold in vio-
lation of any Act of Congress or regulation
issued thereunder * * *
shall be subject to the penalties preseribed

§ 2464 Enforcement.

(a) Any authorized official or any
officer of the customs is authorized to
execute any warrant to search for
and seize any wildlife, product, property,
records, or item used or possessed in vio-
lation of the Act with respect to which a
civil penalty under §246.3 may be
assessed. <%

(b) The Director shall notify the own-
er or consignee of any wildlife, product,
property, or item so seized as soon as
practicable following such seizure.

(c) Such wildlife, product, property,
or item so seized shall be held by such
authorized official until porceedings in-
volving the imposition of & civil penalty
are completed.

(d) In lieu of holding such wildlife,
product, property, or item so seized, the
Director may, in his sole discretion, per-
mit such person to post a bond or other
surety satisfactory to the Director.

§246.5 Penalties.

Any person who knowingly violates or
who, in the exercise of due care, should
know that he is violating any provision
of subsection (a) or (b) of the Act (see
§ 246.3) may be assessed a civil penalty
by the Director of not more than $5,000
for each violation. Each violation shall
constitute a separate offense, Such per-
son shall be given notice and oppertunity
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for a hearing with respect to such viola-
tion, Such hearing shall follow the proce-
dures set forth in § 246.6-246.16.

§ 246.6 Notice of proposed assessments
opportunity for hearing.

(a) Prior to the assessment of a civil
penalty pursuant to § 246.5 a notice of
proposed assessment issued by the Di-
rector shall be served personally or by
registered or certified mail, return receipt
reguested, upon the respondent. The no-
tice shall contain:

(1) A concise statement of the facts
believed to show a violation;

(2) A specific reference to the provi-
sions of the Act;

(3) The amount of penalty proposed
to be assessed.

The notice shall inform the respondent
that he has 20 days from receipt of the
notice in which to request a hearing or
to waiyve it. The request or waiver shall
be in writing and addressed to the Di-
rector, National Marine Fisheries Serv-
ice U.S. Department of Commerce,
Washington, D.C. 20235. The notice shall
further inform the respondent that if
he does not respond to the notice within
the 20 days allowed, he shall be deemed
to have waived his right to & hearing and
and to have consented to the making
of an assessment without a hearing.

(b) With his request for a hearing or
with his written waiver of a hearing, the
respondent may subntit objections to the
proposed assessment, He may deny the
existence of the violation or ask that no
penalty be assessed or that the amount
be reduced. The respondent must set
forth in full all facts supporting his de-
nial of the alleged violation or his request
for relief.

§ 246.7 Waiver of hearing: assessment
of penalty.

(a) If a written waiver of a hearing
is timely made, or if a hearing is deemed
to have been waived as provided in
$ 248.6(a), the Director shall proceed
either to make an assessment of a civil
penalty or to rescind the proposed assess-
ment taking into consideration such
showing as may have beeh made by re-
spondent pursuant to §246.6(b). Such
action shall become the final administra-
tive decision of the Secretary when ren-
dered and any civil penalty assessed
shall be collected in accordance with
£ 246.16. Notice of such final decision
shall be promptly sent to the respondent
by registered or certified mail, return
receipt requested.

(b) If, despite the waiver of a hear-
ing, the Director believes that there are
material facts at issue which cannot
otherwise be satisfactorily resolved, he
may refer the case to an administrative
law judge as provided in § 246.8.

§ 246.8 Appointment of Administrative
Law Judge and Agency Representa-
tive; notice of hearing.

(a) If a written request for a hearing
has been timely made, or the Director
determines, pursuant to § 246.7(b), that
a hearing should be held, the case shall
be assigned to an administrative law

RULES AND REGULATIONS

judge .appointed pursuant to 5 U.S.C.
3105. Written notice of the assignment
shall promptly be given to the respondent
by the Director, together with the name
and address of the person who will pre-
sent evidence on behalf of the Secretary
at the hearing (the agency representa-
tive), and thereafter all pleadings and
other documents shall be filed directly
with the administrative law judge, with
a copy served on the agency representa-
t‘.)ive or the respondent as the case may
e:

(b) The Director shall deliver to the
administrative law judge a copy of the
notice of proposed assessment, and re-
sponse to the respondent thereto, and
ofther materials deemed relevant to the
case and shall furnish to the respondent
a copy of'any such materials not already

, in respondent’s possession.

(¢) The administrative law judge shall
promptly cause to be served on the par-
ties notice of the time and place of the
hearing, which shall not be less than ten
(10) - days after service of the notice of
hearing except in extraordinary circums-
stances. o

§ 246.9 Failure 10 appear: official tran-
script; record for decision.

(a) If the respondent fails to appear
at the hearing, he will be deemed to have
consented to a decision being rendered
on the record made at the hearing.

(b) The Director shall provide the
services of an official reporter who shall
make the only official transcript of the
proceedings. Copies of the official tran-
script may be obtained from the official
reporter upon payment of the charges
therefor.

(c) The transcript of testimony and
exhibits, together with all papers and re-
quests filed in the proceedings, shall con-
stitute the exclusive record for decision.

§ 246.10 Duties and powers of the Ad-
ministrative Law Judge.

(a) It shall be the duty of the admin-
istrative law judge to inquire fully into
the facts as they relate to the matter be-
fore him. Upon assignment to him and
before submission of the case, pursuant
to § 246.12, to the Secretary, the admin-
istrative law judge shall have authority
to:
(1) Rule on offers of proof and receive
relevant evidence; - 3

(2) Take or cause depositions to be
taken whenever the ends of justice
would be served thereby;

(3) Regulate the course of the hear-
ing and, if appropriate, exclude from the
hearings persons who engage in miscon-
duct, and strike all testimony of wit~
nesses refusing to answer any questions
ruled to be proper which are related to
such questions;

(4) Hold conferences for the settle-
ment or simplification of the issues by
consent of the parties or upon his own
motion;

(5) Dispose of procedural requests,
motions or similar matters and order
hearings reopened prior to issuance of
the administrative law judge’s report
and recommendations;

-

(6) Grant requests for appearance of
witnesses or production of documents;

(7) Limit lines of questioning or testi-
mony which are immaterial, irrelevant,
or unduly repetitious;

(8) Examine and cross-examine wit-
nesses and introduce into the record
documentary or other evidence;

(9) Request the parties at any time
during the hearing to state their respec-
tive positions concerning any issue in
the case or theory in support thereof;

(10) Continue, at his discretion, the
hearing from day-to-day, or adjourn it
to a later date or to a different place;

(11) Take official notice of any matters
not appearing in evidence in the record
which are among the traditional mat-
ters of judicial notice; or of technical
or scientific facts within the general or
specialized knowledge of the Depart-
ment of Commerce as an expert body;
or of a document required to be filed
with or published by a duly constituted
Government body: Provided, That the
parties shall be given notice, either dur-
ing the hearing or by reference in the
administrative law judge’s decision, of
the matters so noticed, and shall be
given adequate opportunity to show the
contrary;

(12) Prepare, serve, and submit his
initial decision pursuant to § 246.14.

(13) Take any other action necessary
an;l not prohibited by this section or the
Act.

§246.11 Appearance of the respondent
and the agency representative.

The respondent and the agency repre-
sentative shall have the right to appear
at such hearing in person, by counsel, or
by other representative, to examine and
cross-examine witnesses to the extent re-
quired for a full and true disclosure of the
facts, to conduct oral argument at the
close of testimony and to introduce into
the record relevant documentary or other
evidence, except that the participation
of either party shall be limited to the ex-
tent prescribed by the administrative law
judge.

§246.12 Evidence.

All evidence which is relevant, mate-
rial, reliable, and probative, and not un-
duly repetitious or cumulative, shall be
admissible in the hearing.

§ 246.13 Filing of briefs.

The respondent and the agency repre-
sentative may submit a brief to the ad-
ministrative law judge. The priginal and
one copy of such brief shall be filed within
7 days after the close of the hearing, ex-
cept that the administrative law judge
may, for good cause, grant an extension
of such time for filing,

§ 246.14 Decisions,

(a) After the close of the hearing and
the receipt of briefs, if any, the ad-
ministrative law judge shall expeditiously
prepare an initial decislon. The initial
decision shall contain findings of fact,
conclusions, and the reasons or basis
therefore, upon the material issues pre-
sented, and shall specifically find whether
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the respondent committed the violations
alleged and, if so, the amount of the civil
penalty to be assessed.

(b) The administrative law judge shall
cause his initial decision to be served on
the respondent and the agency repre-
sentative within 20 days after the close
of the hearing or the receipt of all briefs,
whichever is later, and shall forthwith
transfer the record in the case to the
Secretary through the Director.

(¢) Within 10_days of receipt of the
initial decision of the administrative law
judge, either the vrespondent or the
agency representative may file with the
Secretary by serving the Director, an ap-
peal of the initial decision. If no appeal
is received within such period, the initial
decision shall become the final admin-
istrative decision of the Secretary. If an
appeal is received within such period, the
Secretary shall render a final decision
after considering the record and the ap-
peal. Notice of an appeal by either party
shall be promptly given in writing to the
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other party and notice of the Secretary’s
final decision upon appeal shall be
promptly given in writing to both parties.

§ 246.15 Remission, mitgation, or com-
promise.

For good cause shown, the Secretary
may at any time remit, mitigate, or com-~
promise the assessment of a civil penalty
made under the provisions of these regu-
lations.

§ 246.16 Payment of penalty.

The respondent shall have 30 days
from receipt of the final assessment de-
cision within which to pay, the penalty
assessed. Upon a failure to pay the pen-
alty, the Secretary may request the At-
torney General to institute a civil action
in the appropriate United States District
Court to collect the penalty.

§ 246.17 Disposition of seized wildlife,
producls, property, or items.

(a) Upon the completion of proceeding
involving a civil penalty, the Director
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may proceed in any court of competent
jurisdiction against any wildlife, product,

property, or item seized as a result of its
use or possession in connection with a
violation of the Act to have such wildlife,
product, property, or item forfeited to
the Director,

(b) Any wildlife, product, property, or
item forfeited to the Director may be
disposed of in such manner as he deems
appropriate.

(¢) The Director shall return any wild-
life, product, property or item seized or
the monetary amount if a bond was
posted to the owner or consignee if he
does not begin an action to have such
wildlife, produet, property, or item in a
court of competent jurisdiction within
30 days following the disposition of the
civil penalty pursuant to §246.7 or
§ 246.14, whichever is applicable.

[FR D0¢.76-22075 Filed 7-29-76;8:45 am]
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proposedrules

This section of the FEDERAL REGISTER contains notices to the publi
these notices is to give interested persons an opportunity to participate in the rule making prior to the adoption of the final rules,

of the prop

d issuance of rules and regulations. The purpose of

DEPARTMENT OF THE TREASURY
Internal Revenue Service
[26 CFR Part 1]
INCOME TAXES

Requirements for Taxpayers Electing
11-Percent Investment Credit

Notice is hereby given that the regula-
tions set forth in tentative form in the
attached appendix below are proposed to
be prescribed by the Commissioner of In-
ternal Revenue, with the approval of the
Secretary of the Treasury or his dele-
gate. Prior to the final adoption of such
regulations, consideration will be given to
any comments pertaining thereto which
are submitted in writing (preferably six
.copies) to the Commissioner of Internal
Revenue, Attention: CC: LR: T, Wash-
ington, D.C. 20224, by September 30, 1976.
Pursuant to 26 CFR 601.601(b), desig-
nations of material as confidential or not
to be disclosed, contained in such com-
ments, will not be accepted. Thus, persons
submitting written comments should not
include therein material that they con-
sider to be confidential or inappropriate
for disclosure to the public. It will be
presumed by the Internal Revenue Serv-
ice that every written comment submit-
ted to it in response to this notice of pro-
posed rule making is intended by the per-
son submitting it to be subject in its en-
tirety to public inspection and copying
in accordance with the procedures of 26
CFR 601.702(d) (9), Any person submit-
ting written comments who desires an
opportunity to comment orally at a pub-
lic hearing on these proposed regulations
should submit a request, in writing, to
the Commissioner by September 30, 1976.
In such case, a public hearing will be
held, and notice of the time, place, and
date will be published in a subsequent is-
sue of the FEDERAL REGISTER, unless the
person or persons who have requested
a hearing withdraw their requests for a
hearing before notice of the hearing has
been filed with the Office of the Federal
Register. The proposed regulations are to
be issued under the authority contained
of 975 (Pub. L. 94—, 89 Stat. 8) and sce-
in section 301(d) of the Tax Reduction
Act of 1975 (Pub. L. 94-12, 89 Stat. 38)
and section 7805 of the Internal Revenue
Code of 1954 (68A Stat. 917; 26 U.S.C.
7805).

ANiTa F, ALPERN,
Acting Commissioner of
Internal Revenue.

PREAMBLE
This document contains proposed
amendments to the Income Tax Regu-

lations (26 CFR Part 1) under section
301(d) of the Tax Reduction Act of 1975
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(Pub. L. 94-12, 89 Stat. 38) to provide
rules for taxpayers electing an 11-percent
investment credit under section 46(a)
(1) (B) of the Internal Revenue Code of
1954.

Section 1.46-7 of the proposed regula-
tions contains the statutory provisions of
section 301 (d) of the Tax Reduction Act
of 1975. Section 1.46-8 contains require-
ments for taxpayers electing an 11-per-
cent investment credit.

Section 1.46-8(a) of the proposed
regulations states the general rule that a
corporation may elect to be entitled to
an additional 1-percent investment
credit if it establishes or maintains an
employee stock ownership plan
(“TRASP"”) funded by transfers of em-
ployer securities.

In the definition of “employer securi-
ties” under § 1.46-8(b) (1) there are tests
for determining whether or not certain
common stock issued by the employer
and transferred to the TRASOP has vot-
ing power and dividend rights no less
favorable than the voting power and
dividend rights of other common stock
issued by the employer. The definition
also excludes any stock or security which
is subject to a call or right of first re-
fusal.

Because questions and answers pub-
lished in Announcement 75-130 (1975-50
IR.B. 16), relating to employee stock
ownership plans in general, permitted
employer securities to be subject to a
right of first refusal to the employer, the
proposed regulations permit plans to
continue holding such securities acquired
before September 30, 1976.

Special: attention is called to the pro-
hibition of rights of first refusal, and
the Intermal Revenue Service partic-
ularly invites comments and suggestions
with respe®t to this provision.

The definition of employer securitxes
also requires that they be subject to a
put to the employer exercisable by a par-
ticipant for two years after the distribu-
tion of such securities. Since Announce-
ment 75-130 specifically prohibits any
such put, this requirement applies pro-
spectively.

As a condition for receiving an 11-
percent investment credit, § 1.46-8(c) (1)
provides that an employer in claiming
such credit must agree to transfer em-
ployer securities (or cash for the purpose
of purchasing employer securities) to the
TRASOP in an amount equal to 1 per-
cent of the amount of qualified invest-
ment of the employer for the taxable
vear under section 46 of the Code with

respect to the taxable year in which the
credit is earned.

Requirements relating to the exercise
of rights associated with employer se-

/

curities appear in § 1.46-8 (d) (7). Under
these provisions a TRASOP must permit
participants to direct the exercise of vot-
ing rights and rights other than voting
rights by a designated fiduciary with re-
spect to such securities allocated to their
accounts. Duties are imposed upon the
designated fiduciary with respect to the
notification of participants of the op-
portunity to exercise such voting and
other rights. Rights with respect to un-
allocated shares are to be exercised as
determined under the plan.

There is no requirement under the
proposed regulations that a TRASOP be
a qualified plan under section 401(a) of
the Code. However, a TRASOP that does
not meet the requirements of section
401 (a) must nonetheless comply with the
provisions of § 1.46-8(e)(2) relating to
taxability, amounts allocated to par-
ticipants’ accounts, participation and
contributions.

PROPOSED AMENDMENTS TO THE
REGULATIONS

In order to prescribe regulations relat-
ing to requirements for taxpayers elect-
ing the 1l-percent investment credit
under section 46(a) (1) (B) of the Inter-
nal Revenue Code of 1954 and section
301(d) of the Tax Reduction Act of 1975,
the Income Tax Regulations (26 CFR
Part 1) are amended as follows:

Immediately after § 1.46-6 there are
added:

§ 1.46=7 Statutory provisions; plan re-
qmremﬂna for taxpayers electing 11-
percent investment credit,

Section 301(d) of the Tax Reduction
Act of 1975 (89 Stat. 38) provides as fol-
lows:

SEc. 301.—Inecrease in
cregit.;® % »

(d) Plan requirements for taxpayers elect-
ing 11-percent credit—In order to meet the
requirements of this section—

(1) A corporation (hereinafter in this sub-
section referred to as the “employer') must
establish an employee stock ownership plan
(described in paragraph (2)) which is funded
by transfers of employer securities in accord«
ance with the provisions of paragraph (6)
and which meets all other requirements of
this subsection.

(2) The plan referred to In paragraph (1)
must be a defined contribution plan estab-
lished in writing which—

(A) Is a stock bonus plan, a stock bonu#
and money purchase pension plan, or @
profit-sharing plan,

(B) Is designed to Invest primarily in em-
ployer securities, and

(C) Meets such other requirements (simi-
lar to requirements applicable to employee
stock ownership plans as refined in section
4975(e) (7) of the Internal Revenue Code of
1954) as the Secretary of the Treasury or his
delegate may prescribe.
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(3) The plan must provide for the alloca-
yion of all employer securities transferred to
it or purchased by it (because of the re-
quirements of section 46(a) (1) (B) of the
Internal Revenue Code of-1854) to the ac-
count of each participant (who was a par-
ticipant at any time during the plan year,
whether or not he is a participant at the close
of the plan year) as of the close of each plan
year in an amount which bears substantially
the same proportion to the amount of all
such securities allocated to all participants
in the plan for that plan year as the amount
of compensation paid to such participant
(disregarding any compensation in excess
of the first $100,000 per year) bears to the
compensation pald to all such participants
during that year (disregarding any compen~
sation in excess of the first $100,000 with re-
spect to any participant). Notwithstanding
the first sentence of this paragraph, the allo-
cation to participants’ accounts may be ex-
tended over whatever period may be neces-
sary to comply with the requirements of
section 415 of the Internal Revenue Code of
1954.

(4) The plan must provide that each™ par-
ticipant has a monforfeitable right to any
stock allocated to his account under para-
graph (8), and that no stock allocated to a
participant’s account may be distributed
from that account before the end of the
elghty-fourth month beginning after the
month in which the stock is allocated to the
account except in the case of separation from
service, death, or disability.

(5) The plan must provide that each par-
ticipant is entitled to direct the plan as to
the manner in which any employer securi-
ties allocated to the account of the partici-
pant are to be voted.

(6) On making a claim for credit, adjust-
ment, or refund under section 38 of the In-
ternal Revenue Code of 1954, the employer
states in such claim that It agrees, as a condi-
tion of receiving any such credit, adjustment,
or refund, to transfer employer securities
forthwith to the plan having an aggregate
value at the time of the claim of 1 per-
cent of the amount of the qualified invest-
ment (as determined under section 46 (c)
and (d) of such Code) of the taxpayer for
the taxable year. For purposes of meeting
the requirements of this paragraph, a trans-
fer of cash shall be treated as a transfer
of employer securities If the cash Is, under
Sxe plan, used to purchase employer securi-

es. :

(7) Notwithstanding any other provision
of law to the contrary, if the plan does not
meet the requirements of section 401 of the
Internal Revenue Code of 1954—

(A) Stock transferred under paragraph (8)
and allocated to the account of any partici-
pant under paragraph (8) and dividends
thereon shall not be-considered income of
fhe participant or his beneficiary under the
Internal Revenue Code of 1954 until actu-
ally distributed or made avallable to the par-
ticipant or his beneficiary and, at such time,
shall be taxable under section 72 of such
Code (treating the participant or his bene-
ficlary as having a basis of zero in the con-
tract),

(B) No amount shall be allocated to any
participant in excess of the amount which
might be allocated if the plan met the re-
fquirements of section 401 of such Code, and

(C) The plan must meet the requirements
of section 410 and 415 of such Code.

(8) If the amount of the credit deter-
mined under section 46(a) (1) (B) of the
Internal Revenue Code of 1954, is recaptured
In accordance with the provisions of such
Code, the amounts transferred to the plan
under this subsection and allocated under
the plan shall remain in the plan or in par-
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ticipant. accounts, as the case may be and
continue to be allocated in accordance with
the original plan agreement.

(9) For purposes of this subsection, the
term—

(A) “Employer securities” means com-
mon stock issued by the employer or a cor-
poration which is in control of the employer
(within the meaning of section 368(c) of
the Internal Revenue Code of 1954) with
voting power and dividend rights no less
favorable than the voting power and dividend
rights of other common stock issued by the
employer or such controlling corporation, or
securities issued by the employer or such
controlling coﬂ)omtlon, convertible into such
stock, and

(B) “Value" means the average of closing
prices of the employer's securities, as re-
ported by & national exchange on which
securities are listed, for the 20 consecutive
trading days immediately preceding the date
of transfer or allocation of such securities
or, in the case of securities not listed on a
national exchange, the fair market value as
determined in good faith and in accordance
with regulations issued by the Secretary of
the Treasury or his delegate.

(10) The Secretary of the Treasury or his
delegate shall prescribe such regulations and
require such reports as may be necessary to
carry out the provisions of this subsection,

(11) If the employer fails to meet any
requirement imposed under this subsection
or under any obligation undertaken to com-
ply with the requirement of this subsection,
he is liable to the United States for a civil
penalty of an amount equal to the amount
involved in such fallure. The preceding
sentence shall not apply if the taxpayer cor-
rects such fallure (as determined by the
Secretary of the Treasury or his delegate)
within 90 days after notice thereof. For pur-
poses of this paragraph, the term “amount
involved" means an amount determined by
the Secretary or his delegate, but not in
excess of 1 percent of the qualified invest-
ment of the taxpayer for the taxable year
under section 46(a) (1) (B) and not less than
the product of one-half of one percent of
such amount multiplied by the number of
months (or parts thereof) during which such
fajlure continues. The amount of such pen-
alty may be collected by the Secretary of
the Treasury in the same manner in which
a deficlency in the payment of Federal In-
come tax may be collected.

(12) Notwithstanding any provision of the
Internal Revenue Code of 1954 to the con-
trary, no deductions shall be allowed under
section 162, 212, or 404 of such Code for
amounts transferred to an employee stock
ownership plan and taken into account
under this subsection.

§ 1.46-8 Requirements for - taxpayers
electing 11-pereent investmeént credit.

(a) General rules—(1) Introduc-
tion—For a taxable year ending after
January 21, 1875, a corporation (other
than an electing small business corpora-
tion within the meaning of section 1371
(b) of the Code) may elect under sec-
tion 46(a) (1) (B) of the Code, in the
time and manner preseribed in para-
graph (¢) (1) of this section, to claim a
credit equal to 11 percent of the quali-
fled investment properly attributable to
property and qualified progress expen=
ditures described in section 46 (¢) and
(d) of the Code (an “ll-percent
credit”) to which section 46(a) (1) (B)
applies by reason of section 46(a) (1) (D)
if the requirements of section 301 (d)
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of the Tax Reduction Act of 1975 (the
“1975 TRA”) and this section are met.
To satisfy such requirements, a corpora-
tion which is an employer within the
meaning of paragraph (b)(3) of this
section must establish or maintain an
employee stock ownership plan (a
“TRASOP”) meeting the general plan
requirements of paragraph (d) of this
section and must transfer employer se-
curities (as defined in paragraph (b) (1)
of this section) to the TRASOP in ac-
cordance with the provisions of para-—
graph (¢) (2) of this section. The value of
employer securities for purposes of de-
termining the amount to be transferred
under paragraph (¢) of this section must
be calculated under paragraph (b) (2)
of this section. A plan which otherwise
meets the requirements of this section
but which is not a qualified plan under
section 401(a) of the Code will never-
theless meet the requirements of the
1975 TRA and this section if such plan
satisfies the requirements of paragraph
(e) (2) of this section.

(2) No deduction.—Notwithstanding
any provisions of the Code to the con-
trary, no deduction shall be allowed
under section 162, 212, or 404 of the Code
for employer securities or cash ftrans-
ferred to a TRASOP if such amount is
taken into account under this section.
However, section 404 will apply to any
amount transferred to the TRASOP
which is not taken into account under
this section. An amount is taken into
account under this section if such
amount is necessary in order that a
credit under section 38 be allowed.

(3) New plan not required—A new
plan need not be established if an exist-
ing plan meets the requirements of this
section and section 301(d) of the 1975
TRA or is amended to meet these
recuirements. =

(b) Definitions—(1) Employer securi-
ties—(i) In general.—For purposes of
section 301(d) of the 1975 TRA and this
section, the term “employer securities”
means common stock issued by the em-
ployer that meets the requirements of
paragraph (b) (1) (ii) of this section and
convertible securities that meet the re-
quirements of paragraph (b) (1) (iii) of
this section. No employer security may be
subject to a call or right of first refusal,
except that an employer security subject
to a right of first refusal to the employer
while held by a TRASOP hefore Septem-~
ber 30, 1976. may continue to be subject
to such right of first refusal. All unlisted
common stock or convertible securities
transferred to a TRASOP after Septem-
ber 30, 1976, must be subject to a manda-
tory put to the employer that meets the
requirements of paragraph (b) (1) (iv) of
this section. Stock rights, warrants and
options do not constitute employer
securities.

@Gi) Common stock.—To be taken into
account under this section, common
stock must have voting power and un-
restricted dividend rights within the
meaning of paragraph (b)(4) of this |
section. Voting power and dividend
rights must be no less favorable than the |
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voting power and dividend rights of any
other common stock issued by the em-
ployer. Common stock within the mean-
ing of this (i) must meet one of the
following tests:

(A) The stock is part of, or identical
to, a class of stock of which (prior to
the transfer to the TRASOP) at least
50 percent is owned by shareholders no
one of whom owns more than 10 percent
of the shares in such class of stock.

(B) If there is only one class of stock,
the stock issued to the TRASOP is part
of, or identical to, shares in such class
of stock, or if there is more than one
class of stock, then shares with respect
to each class must be transferred to the
TRASOP, so that each class of stock
transferred to the TRASOP, as com-
pared to all classes of stock transferred
to the TRASOP, is substantially in the
proportion the fair market value of the
total outstanding shares of the particu-
lar class bears to the aggregate fair
market value of all outstanding classes
of stock (both values excluding shares
owned by the TRASOP). This result will
be obtained if the number of shares of
stock in a particular class is in pro-
portion to the number of shares of each
and every other class of stock. For ex-
ample, if there are two classes of stock,
Class A and Class B, and if the fair
market values of the outstanding shares
of Class A stock and Class B stock are
$100,000 and $200,000, respectively, and
prior to the acquisition the ESOP has
no interest in such stock, then such
stock will meet the requirements of this
(B) if the fair market value of the Class
B stock it acquires is twice that of the
Class A stock it acquires.

(C) The stock is part of, or identical
fo, that existing class of stock having
the greatest number of votes per unit
of fair market value. For example, if
there are two classes of stock, Class A
and Class B, with a fair market value
per share of $1 and $.50, respectively,
and if the owner of each share of each
class is entitled to one vote per share,
then a share of Class B stock has the
greatest number of votes per dollar of
value (2 votes per $1 as compared to 1
vote per $1) and stock will meet the
requirements of this (C) if it is part of,
or identical to, a share of Class B.

(iii) Convertible securities.—To be
taken into account under this section,
securities must be qualifying employer
securities under section 4975(e) (8) of
the Code that are immediately convert-
ible, at a reasonable conversion ratio,
into common stock (which meets the
requirements of paragraphs (b) (1) Q)
and (iv) of this section) by the holder
of such securities after distribution and,
while held by the TRASOP, at the di-
rection of the participant to whose ac-
count the securities have been allocated.

(iv) Mandatory put.—In the case of
common stock or convertible securities
not listed on a national exchange, in or-
der to meet the requirements of para-
graph (b) (1) (1) of this section, each
share of common stock and each con-
vertible security fransferred to a
TRASOP affer September 30, 1976, must
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be subject to a put to the employer that
meets the requirements of this (iv).
Such put must be exercisable during a
two-year period which begins on the
date the employer securities are distrib-
uted to a participant. If securities de-
scribed in paragraph (b) (1) (iii) of this
section are transferred to a participant,
which are convertible into common stock
which meets the requirements of para-
graph (b) (1) (i) of this section, the pe-
riod during which such put may be ex-
ercised expires two years after the date
the convertible securities are distributed
to the participant. The price at which a
put meeting the requirements of this (iv)
is exercisable is the fair market value of
the common stock as of the date of ex-
ercise determined in accordance with
paragraph (b)(2) of this section, and
shall be paid in cash within a reasonable
time from exercise. Such puts shall be
exercisable by participants or their bene-
ficiaries or by persons to whom such
common stock or convertible securities
are transferred by gift from participants
or their beneficiaries or by reason of the
death of such participants and benefici-
aries.

(2) Value—Under section 301(d) of
the 1975 TRA and for purposes of para-
graph (c) of this section, the term
“value’” means, in the case of securities
listed on a national exchange, the aver-
age of closing prices of the employer’s
securities, as reported by such exchange
for the 20 consecutive trading days im-
mediately preceding the date of the elec-
tion under paragraph (¢) of this section.
In the case of securities not listed on a
national exchange, a good faith deter-
mination of value shall be made on the
basis of all relevant factors for deter-
mining fair market value. With respect
to such unlisted securities, a determina-
tion of fair market value based on two
or more appraisals independently ar-
rived at by organizations that customar-
ily make such appraisals, all of which
organizations are independent of the em-
ployer, shall in all such cases be a good
faith determination of value. If the em-
ployer has knowledge of the disreputa-
bility of any appraiser making such de-
termination, good faith will be lacking.
A certificate of value with respect to un-
listed secuirties taken into account un-
der this section after September 30, 1976,
shall be filed by the employer with the
TRASOP when a determination of value
has been made for purposes of para-
graph (¢) of this section and on an an-
nual basis thereafter. Each participant
receiving a distribution of employer se-
curities under the plan shall also re-
ceive at the time of such distribution a
copy of the most recent certificate and a
copy of each annual certificate there-
after until the put described in para-
graph (b) (1) (iv) of this section has ex-
pired with respect to employer securi-
ties received in such distribution.

(3) Employer—For purposes of this
section the term “employer” means the
employer or a corporation which is in
control of the employer within the
meaning of section 368(¢).

(4) Unrestricted dividend rights. For
purposes of section 301(d) of the 1975
TRA and this section, dividend rights
mean rights to receive dividends as de-
fined by the governing law of the state
of incorporation of the corporation. Such
rights are unrestricted if they are lim-
ited in no way other than as positively
prescribed by statute in the state of
incorporation.

(¢c) Election of 11-percent credit—(1)
Time and manner of election. (i) An
election under section 46(a) (1) (B) to
claim an 1l-percent credit for a taxable
year shall be made on or before the due
date (including extensions of time) for
filing the corporation’s income tax re-
turn for the year in which the credit
is earned or, if later, December 31, 1975.

(ii) The election shall be made by at-
taching a statement to the corporation’s
return for the taxable year in which the
credit is earned, or in the case of a re-
turn filed prior to December 31, 1975, by
attaching a statement to an amended
return filed on or before December 31,
1975. The statement shall indicate that
an election is being made under section
46(a) (1) (B) of the Code and that the
employer agrees as a condition for re-
ceiving the 11-percent credit to transfer
employer securities forthwith to a
TRASOP in the manner described in
paragraph (c) (2) of this section.

(iii) An election to claim the 11-per-
cent credit for a taxable year shall apply
to the total qualified investment property
for such taxable year properly attribut-
able fo property and qualified progress
expenditures described in section 46 (¢)
and (d) of the Code to which section
46(a) (1) (B) applies by reason of section
46(a) (1) (D). Thus, an electing employer
may not elect the 1ll-percent credit for
one portion of such qualified investment
and a 10-percent credit under section
46(a) (1) (A) of the Code for another
portion.

(iv) If an election for a taxable year
is not made within the time and in the
manner described in paragraph (¢) (1) of
this section, no election may be made for
such taxable year (by the filing of an
amended return or otherwise),

(v) An election under section 46(a) (1)
(B) for a taxable year may not be re-
voked without the consent of the Com-
missioner after the time prescribed in
paragraph (c) (1) of this section for mak-
ing the election has expired.

(2) Establishment of TRASOP and
transfer of employer securities. (i) To
meet the requirements of section 301(d)
of the 1975 TRA, a TRASOP with ac-
companying trust must be in existence
on or before the last day for making an
election under paragraph (e¢) (1) of this
section. For purpbses of this section a
TRASOP will be considered in existence
whether or not the TRASOP has been
funded on such date.

(i) The aggregate of value of employer
securities to be transferred under this
section must at the time of the election
be an amount equal to one percent of
the qualified investment of the employ-
er for the taxable year under section
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46 (¢) and (d) of the Code to which
section 46(a) (1) (B) applies by reason
of section 46(a) (1) (D).

(iii) The transfer of all of the em-

ployer securities described in paragraph
(¢) (2) (i) of this section must be made
on or before the 30th day following the
last day for making an election under
paragraph (¢) (1) of this section. :

(iv) To meet the requirements of par-
agraph (e) (2) of this section, a trans-
fer of cash in an amount equal to one
percent of the gualified investment shall
be treated as a transfer of employer se-
curities if under the TRASOP the cash
is used to purchase employer securities
on or before the 30th day following the
last day for making an election under
paragraph (c) (1) of this section,

(v) The requirements of section 301
(d) (6) of the 1975 TRA and paragraph
(c) (2) of this section will not be satis-~
fied merely by establishing and credit-
ing a separate TRASOP account on the
employer’s books.

(vi) If a plan provides for regular con-
tributions in addition to the contribu-
tions required under section 301(d) (6)
of the 19756 TRA and paragraph (c) (2)
of this section, the latter contributions
must be accounted for separately from
the regular contributions to the plan.

(d) General plan requirements—(1)
General rule. A TRASOP must be a de-
fined contribution plan established in
writing which—

(i) Is a stock honus plan, a stock
bonus plan and a money purchase pen-
sion plan, or a profit-sharing plan (as
described in § 1.401-1(b) (1)) and

(1i) Is designed to invest primarily in
employer securities as provided in para-
graph (d) (2) of this section.

(2) Designed to invest primarily in em-
ployer securities. A plan constitutes a
TRASOP only if the plan specifically
states that it is designed to invest pri-
marily in employer securities.

(3) Employee contributions. The re-
ceipt of benefits attributable to transfers
required by the provisions of paragraph
(¢)(2) of this section may not be de-
pendent upon contributions by the par-
ticipants. If the employer has a plan in
existence ‘which requires employee con-
tributions, such plan may be used to meet
the requirements of this section if no
employee contributions are required with
respect to amounts transferred under the
provisions of paragraph (c) (2) of this
section and participation in the plan
Wwith respect to these amounts is not de-
pendent upon employee contributions.
_(4) Expenses and debls of the TRA
SOP. Amounts taken into account under
this section cannot be used to pay the
administrative expenses of the TRASOP
or to satisfy a previous loan made to the
TRASOP or be used as collateral for a
ioan to the TRASOP,

(5) Allocation of amounts taken into
account under this section. (i) The plan
must provide for the allocation of all
amounts taken into account under this
section. Such amounts must be allocated
% the account of each participant who
Was a participant at any time during the
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plan year, whether or not he is a partic-
ipant at the close of the plan year, as of
a date prior to the close of each plan
year. The allocation to each participant
shall be in an amount which bears sub-
stantially the same proportion to the
amount of all such amounts allocated
to all participants in the plan for that
plan year as the amount of the total an-
nual compensation (as defined in para-
graph (e) (1) (v) of this section) paid to
the participant during the plan year,
disregarding any compensation for such
plan year in excess of a stated amount
not greater than $100,000, bears to the
compensation paid to all such partici-
pants during the plan year, disregard-
ing any compensation in excess of such
stated amount paid with respect to any
participant. Substantial proportionality
is satisfied if the participant’s total an-
nual compensation is expressed in terms
of whole dollars.

(ii) If the contributions in any one
year to a participant’s account would ex-
ceed the limits of section 415 of the Code,
the contributions shall be reallocated
proportionately under paragraph (d) (5)
(i) of this section to the accounts of
other participants until the additions to
the account of each participant reach
the limits of section 415.

(iii) If, after the reallocations de-
seribed in paragraph (d)(5) (ii) of this
section, the amounts taken into account
under this section are greater than oth-
erwise allowed by the limits of section
415 of the Code, the portion exceeding
the section 415 limits will not cause the
plan to be disqualified under section
401(a) of the Code or to violate the re-
quirements of section 301(d) of the 1975
TRA if such amount is held in an unal-
located account in the TRASOP or in
an escrow account and in later years
such amount is allocated to the partic-
ipants’ accounts proportionately under
paragraph (d) (5) (i) of this section with
regard to the annual compensation for
such later year. The beneficiary of the
esecrow account is to be the TRASOP.
The employer may establish such an
escrow account and contribute stock or
cash to it. In such a case the escrow
agent must transfer assets to the plan
each year to the maximum extent pos-
sible without violating the limitations of
section 415, Similar procedures shall ap-
ply if an unallocated account is used.

(iv) The allocation and distribution
of amounts taken into account under
this section may not be integrated, di-
rectly or indirectly, with contributions
or benefits under Title II of the Social
Security Act (42 U.S.C. 401).

(v) For purposes of this section, the
term “compensation” shall have the
same meaning as the term “participant’s
compensation” has under section 415(¢)
(3) and the regulations thereunder.

(vi) Participants are to be allocated
fractional shares or fractional rights to
shares and other employer securities,

(8) Nonforfeitability, The plan must
provide that each participant has a non-
forfeitable right to any amount taken
into account under this section. For
purposes of this section, forfeitures de-
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scribed in section 411(a) (3) of the Code
are not permitted.

(7) Egzercise of rights—(i) Voting
rights. (A) The plan must provide that
each participant is entitled to direct a
designated fiduciary as to the manner
in which any employer securities allo-
cated to the account of the participant
are to be voted. The designated fiduciary
shall notify participants of each oceasion
for the exercise of voting rights within
a reasonable time (not less than 30 days)
before such rights are to be exercised.
This notification shall include all the in-
formation that the corporation distrib~
utes to shareholders regarding the ex-
ercise of such rights,

(B) The participants are to be al-
lowed to vote fractional shares (or frac-
tional rights to shares). This require-
ment is satisfied if the designated fidu-
ciary votes the combined fractional
shares or rights to shares to the extent
possible to reflect the direction of the
participants holding fractional shares or
rights to shares.

(C) If a participant does not direct
the designated fiduciary in whole or in
part with respect to the exercise of voi-
ing rights arising under employer secu-
rities allocated to his account, such vot-
ing rights shall be exercised only to the
extent directed by such participant.

(D) The plan need not permit em-
ployees to direct the voting of unal-
located employer securities held by the
trust.

(ii) Rights other than voting rights.
The plan shall provide that each partic-
ipant is entitled to direct the exercise
of rights other than voting rights (such
as, for example, a conversion privilege)
in the manner prescribed under para-
graph (d) (7) (i) of this section.

(8) Distributions. The plan must pro-
vide that no employer securities which
have been allocated to a participant’s
account in accordance with section 301
(d) (3) of the 1975 TRA and paragraph
(d) (5) of this section may be distributed
from that account before the end of the
84th month beginning after the month
in which the stock is allocated to the
participant’s account except in the case
of separation from service, death, or dis-
ability. However, a qualified money pur-
chase pension plan can make a distribu-
tion only in the case of separation from
service, death, or disability. Al
TRASOP’s, including qualified stock
bonus TRASOP’s, can distribute cash in-
stead of fractional shares.

(9) Controlled group of corporations,
ete. All employees who by reason of sec-
tion 414 (b) and (¢) of the Code are
treated as employees of the electing em-
ployer shall be treated as employed by
such electing employer in determining
whether the participation requirements
of section 410 of the Code (and section
301(d) (7) (C) of the 1975 TRA, relating
to plans not meeting the requirements of
section 401 of the Code) are satisfied.

(10) Recapture of investment credit—
(i) In general, If the amount of the in-
vestment credit determined under sec-
tion 46¢a) €1) (B) of the Code is recap-
tured in accordance with the provisions
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of section 47 of the Code, the amount
taken into account under this section
shall remain in the plan or in the par-
ticipants' accounts, as the case may be,
and continue to be allocated in accord-
ance with the original plan. If all or a
portion of the credit attributable to the
TRASOP contribution is recaptured, a
deduction under section 404 of the Code,
relating to deductions for contributions
to an employees' trust or plan, may be
allowable.

(i) Example, The provisions of this
paragraph may be illustrated by the fol-
lowing example:

Ezample. On February 1, 1875, Corporation
X, which 1s on a calendar year basls, makes
a qualified investment with a basis of $1,000,-
000 and & useful life of elght years, After
having clalmed an investment credit of $107,-
600 ($100,000 (10% of $1,000,000) under sec-
tion 46(a) (1) (A) of the Code plus $7,600 ot
the mdditional $10,000 credit (1% of $1,000,~
000) permitted under section 46(a) (1) (B) of
the Code) the corporation disposes of the
qualified investment at the end of 1980. Cor-
poration A contributes the full $10,000 to a
TRASOP in order to qualify for the addi-
tional credit. Under section 47 of the Code,
$26,900 of the qualified investment (%th of
$100,000 ($25,000) plus 3%%th of 87,800
($1,900) ) must be recaptured because the
section 38 property was disposed of two years
before the close of its useful life. The amount
recaptured with respect to the additional
1% credit ($1,200) plus §2,400 ($10,000-
$7.600), the amount remalning in the plan
for which no credit has been or will be al-
lowed because of the recapture, may be de-
ductible under section 404 of the Code.
Therefore, a total of $4,300 ($1,900- $2,400)
may be deductible because of the recapture
with respect to the amount taken into ac-
count under this section,

(e) Qualified and non-qualified
TRASOP’s—(1) General rule. A
TRASOP may, but need not, meet the re-
quirements of section 401(a) of the Code.
See Title I of the Employee Retirement
Income Security Act of 1974 (“ERISA")
for additional provisions applicable to an
employee pension benefit plan (whether
or not gualified under section 401(a) of
the Code), within the meaning of sec-
tion 3(2) of ERISA.

(2) Nomn-qualified TRASOP's. Not-
withstanding any other provision of law
to the contrary, if the TRASOP does not
meet the requirements of section 401(a)
of the Code, under section 301(d) (7) of
the 1975 TRA the following rules shall
nevertheless apply with respect to
amounts taken into account under this
section:

(1) Participation. The plan must meet
the requirements of section 410 of the
Code. See paragraph (d) (9) of this sec-
tion with regard to the application of
sections 414 (b) and (c¢) of the Code.

(ii) Contributions. The plan must meet
the requirements of section 415 of the
Code. However, plans qualifying under
section 401(a) of the Code and plans de-
scribed in section 415(e) (5) shall not be
aggregated with a TRASOP in applying
subsections (e), (f), and (g) of section
415 for years beginning before January
1, 1976.

(iil) Allocation. No amount shall be al-
located to any participant in excess of
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the amount which might be allocated if
the plan met the reguirements of sec-
tion 401(a) of the Code.

(iv) Tazability. An amount taken into
account under this section and dividends
thereon shail not be considered income
of the participant or his beneficiary until
it is actually distributed or made availa~-
ble to the participant or his beneficiary.
These amounts shall not be considered
“wages” or “compensation” for purposes

‘of Subtitle C of the Code (relating to em-

ployment taxes). The treatment of the
distribution shall be determined under
section 72 of the Code. For purposes of
applying section 72, the investment in
the contract of the participant or his
beneficiary shall be treated as zero. If
the TRASOP does not meet the require-
ments of section 301(d) of the 1975 TRA,
see section 402 of the Code, relating to
taxability of beneficiary of employee’s
trust.

(3) Qualified TRASOP's—(i) Intro-
duction. To constitute a qualified plan, a
TRASOP must meet the requirements of
section 401(a) of the Code and para-
graph (3) (ii) of this section. Such &
qualified TRASOP is subject to the pro-
hibited transaction rules of section 4975
of the Code and paragraph (e) (3) (iii) of
this section,

(ii) Permanence. A TRASOP must be
a permanent plan, as defined in § 1.401-1
(b) (2), in order to satisfy the require-
ments of section 401(a) of the Code.
A TRASOP will not fail to be a perma-
nent plan merely because employer con-
tributions are not made for a year for
which the 11-percent credit is not avail-
able. However, the preceding sentence
will not apply if the employer fails to
make contributions necessary to obtain
an additional investment credit which
otherwise would be available or fails to
do so because such employer elected only
the 10-percent credit for such year, In
addition, the preceding two sentences
shall not apply to any contributions to
a plan not made for the express pur-
pose of obtaining an additional invest-
ment credit. If a plan that meets the
requirements of section 401(a) acquires
securities under section 301(d) (6) of the
1976 TRA and.paragraph (c) (2) of this
section in addition to the plan’s regular
rate of contributions and the regular
contributions continue on a permanent
basls, the plan’s gualification under sec-
tion 401(a) will not be adversely affected
merely because contributions under sec-
tion 301(d) (6) of the 1975 TRA and
paragraph (c¢)(2) of this section cease
to be required, and such plan will not be
considered partially terminated merely
because the rate of contribution to the
plan after the employver has made the
contributions required under section 301
(d) (6) of the 1975 TRA equals only the
rate of the regular contributions pro-
vided under such plan.

(iii) Prohibited transactions—(A) In
general. Because a plan that meets the

requirements of section 401(a) of the
Code is subject to the prohibited trans-
action provisions of section 4975 of the
Code, a qualified TRASOP cannot engage

in certain transactions under section
4975(c) (1) unless an exemption under
section 4975 (c) (2) or (d) is applicable.
Among such exempted transactions are
certain loans under section 4975(d) (3)
and the acquisition or holding of certain
employer securities (otherwise limited
under section 406 and 407 of ERISA)
under section 4975(d) (13). Paragraph
(e) (3) (i) (B) of this section sets out
a requirement for a loan to a TRASOP
to qualify for the exemption under sec-
tion 4975(d) (3), and paragraph (e) (3)
(iii) (C) of this section allows certain
TRASOP’s to qualify for the exemption
under section 4975(d) (13).

(B) Certain loans to TRASOP's. For
a loan to a TRASOP to meet the re-
quirements of section 4975(d) (3) of the
Code and the regulations thereunder, the
TRASOP must be an employee stock
ownership plan within the meaning of
section 4975(e) (') and regulations pre-
seribed thereunder.

(C) Acquisition or holding of certain
employver securities. Under section 4975
(d)(13) of the Code, any transaction
with a plan that is exempt from section
406 of ERISA by reason of section 408(e)
of such Act (or which would be exempt
if such section applied to the transac-
tion) is exempt from the prohibitions of
section 4975(e) (1). For the transaction
to be exempt under section 408(e) (3)
(A) of ERISA, the plan must be an eli-
gible individual account plan for purposes
of section 408(e) (3) (A) (as defined in
section 407(d) (3)) of ERISA. If part of
a TRASOP is a qualified money purchase
plan and such TRASOP is an employee
stock ownership plan under section 4975
(e) (7) of the Code, such plan is an eli-
gible individual account plan even though
the money purchase plan was nob in
existence on September 2, 1974,

(f) Reports. The returns required by
section 6058(a) of the Code shall be filed
on behalf of the TRASOP whether or not
such plan is qualified under section 401
(a).

(g) Correction of errors—(1) Availa-
bility of 11-percent credit. (1) An em-
ployer who fails to meet the requirements
of section 301(d) of the 1975 TRA and
this section will still be entitled to the
11-percent credit if such employer has
made a good faith effort to comply with
such requirements and corrects any eiror
within 90 days after notification by the
district director of such error. The em-
plover has the burden of establishing
that a good faith effort has been made,
For example, if the employer can show
that he made a good faith effort to estab-
lish the fair market value of the employ-
er securitics that were transferred to the
TRASOP, the employer is entitled to the
11-percent credit even if, on later exam-
ination of the return, it is determincd
that more stock should have heen trans-
ferred. The employer must make up ihe
deficiency within 90 days after notifica-
tion of the error by contributing addi-
tional shares of stock (based on the value
at the time the transfer originally was
to have been made) plus the dividends
paid between the time that the transfer
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should have been made and the actual
time of the transfer.

(ii) If the employer cannot establish
that an error was committed in a good
iaith attempt to comply with the re-
quirements of section 301(d) of the 1975
TRA and this section, the employer will
not be entitled to any fraction of the
11-percent investment credit under sec-
tion 46(a) (1) (B) of the Code. No at-
tempt to comply will be treated as in good
faith under this paragraph if such error
i< not corrected within the period stated
in this paragraph.

(2) Civil penalty—(i) General rule. In
addition to any other sanctions that may
be applicable, if the employer fails to
meet any requirement imposed under
this section or under any obligation un-
dertaken to comply with the require-
ments of this section, the employer is
liable to the United States for a civil
penalty of an amount equal to the
amount involved in such failure., How-
ever, if the employer corrects such fail-

e as determined by the district direc-
tor within 90 days after the district di~
rector notifies the employer of such fail-
ure, the employer is not liable for the
civil penalty.

(i) Amount involved. For purposes of
this paragraph, the term “amount in-
volved” means the amount required to
place the plan in the position in which
it should have been if no failure had oc-
curred, This amount shall not exceed
1 percent of the qualified investment of
the employer for the taxable year under
section 46(a) (1) (B) of the Code and
shall not be less than the product of J%
percent of such 1 percent of the qualified
investment multiplied by the number of
months, or parts of months, during which
the failure continues.

(iii) Assessment and collection. The
amount of such penalty shall be assessed
and collected in the same manner in
which a deficiency in the payment of
Federal income tax may be assessed and
collected,

[FR Doc.76-22078 PFiled 7-27-76;10:31 am]

Internal Revenue Service
[26 CFRPart1 and 54 ]

INCOME TAX; TAXABLE YEARS BEGIN-
NING AFTER DECEMBER 31, 1953

Employee Stock Ownership Plans
Notice is hereby given that the regula-
tions set forth in tentative form in the
attached appendix are proposed to be
prescribed by the Commissioner of In-
ternal Revenue, with the approval of the
Secretary of the Treasury or his dele-

gate. Prior to the final adoption of such
regulations, consideration will be given
‘o any comments pertaining thereto
:'.v:uc'n are submitted in writing (prefer-
ably six copies) to the Commissioner of
Internal Revenue, Attention: CC:LR: Te
\m«mngton D.C. 20224, by September
30, 1976. Pursnant to 26 CFR 601.601(h) ,
designations of material as confidential
Or not to be disclosed, contained in such
comments, will not be accepted. Thus,
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persons submitting written comments
should not include therein material that
they consider to be confidential or in-
appropriate for disclosure to the public.
It will be presumed by the Internal Rev-
enue Service that every written com-
ment submitted to it in response to this
notice of proposed rule making is in-
tended by the persons submitting it to
be subject in its entirety to public in-
spection and copying in accordance with
the procedures of 26 CFR 601.702(d) (9).
Any person submitting written com-
ments who desires an opportunity to
comment orally at a public hearing on
these proposed regulations should sub-
mit a request, in writing, to the Commis-
sioner by September 30, 1976. In such
case, a public hearing will be held, and
notice of the time, place, and date will
be published in a subsequent issue of the
FeEperRAL REGISTER, unless the person or
persons who have requested a hearing
withdraw their requests for a hearing
before notice of the hearing has been
filed with the Office of the Federal Reg-
ister. The proposed regulations are to be
issued under the authority contained in
sections 4975(e) (7) and 7805 of the In-
ternal Revenue Code of 1954 (88 Stat.
976, 68A Stat. 917; 26 U.S.C. 4975(e),
7805) .
ANITA F. ALPERN,
Acting Commissioner
of Internal Revenue.

PREAMBLE

This document contains proposed
amendments to conform the regulations
relating to Excise Taxes imposed with
zespect to Retirement Income Plans (26
CFR Part 54) with section 4975 (d) (3),
(e) (T), and (e) (8) of the Internal Reve~
nue Code of 1954, as added by section
2003(a) of the Employee Retirement In-
come Security Act of 1974 (the “Act™)
(88 Stat. 971). It also contains an addi-
tion to § 1.301-1(1) of the Income Tax
Regulations (26 CFR Part 1).

By notice appearing in this issue of the
FEDERAL REGISTER, the Department of La-
bor has announced that it has under
consideration a proposal to adopt similar
regulations under parallel provisions of
the Act.

Section 54.4975-7(b) of the proposed
regulations provides requirements that
must be met if a loan to an employee
stock ownership plan (“ESOP") by a dis-
qualified person is to be exempt under
section 4975(d) (3) of the Code. The
scope of the exemption extends to trans-
actions described in section 4975(c) (1)
(A) through (D). Although the exemp-
tion does not apply to acts of self-dealing
by fiduciaries under section 4975(e) (1)
(E), certain transactions involving loans
or guarantees by fiduclaries will not con~
stitute self-dealing under section 4975
(e) (1) (BE) if the transaction is arranged
and approved by an independent fiduci-
ary. The exemption also does not apply
to transactions within the meaning of
section 4975(c) (1) (F) relating to “kick-
backs" to fiduciaries and similar trans-
actions.
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In general, the proceeds of any such
loan must be used to purchase qualifying
employer securities (within the meaning
of section 4975(e) (8) and § 54.49756-12).
Under §54.4975-7(b) (2) (1) (B) (1) the
proceeds of such a loan may not be used
to purchase any such securities that are
subject to a call or right of first refusal
but must provide a put to the employer.

Because questions and answers pub-
lished in Announcement 75-130 (1975-
50 IL.LR.B. 16), relating to employee stock
ownership plans in general, permitted
employer securities to be subject to a
right of first refusal to the employer, the
proposed regulations permit plans to
continue holding such securities acquired
before September 30, 1976. Since the
questions and answers specifically pro-
hibit any employer security from being
subject to a put, the mandatory provi-
sion of the proposed regulations with re-
spect to a put would have prospective
applicability.

Special attention is called to the pro-
hibition of rights of first refusal, and the
Internal Revenue Service specifically in-
vites comments and suggestions with re-
spect to this provision.

Section 4975(e) (7) of the Code defines
an ESOP and § 54.4975-11 contains re-
quirements that a plan must meet under
section 4975(e) (1.

Section 4975(e) (T) (A) of the Code re-
quires that an ESOP must be a plan de-
signed to invest primarily in qualifying
employer securities. Section 54.4975-11
(b) provides that a plan is designed to
invest in employer securities if it states
that it is so designed.

Section 54.4975-11(c) of the proposed
regulations contains provisions relating
to the allocation of ESOP assets to the
accounts of participants. Under § 54.-
4975-11(c) (2) securities acquired with
the proceeds of loans under the ex-
emption of section 4975(d) (3) of the
Code must be placed in a suspense ac-
count in accordance with § 54.4975-11
(h) and allocated as they are released
from the suspense account. Section 54.~
4975-11(¢c) (3) provides that dividends
and other income from qualifying em-
ployer securities allocated to a participi-
pant’s account must also be allocated to
such participant’s account.

Under §54.4975-11(d) voting rights
and rights other than voting righis as-
soclated with allocated securities pass
through to participants. However, such
rights with respect to unallocated se-
curities are to be exercised as determined
by the ESOP.

Special requirements must be met
under §54.4975-11(h) relating to the
treatment of qualifying employer securi-
ties acquired with the proceeds of an
exempt loan under section 4975(d) (3) of
the Code. A suspense account is to be
created under §54.4975-11(h) to hold
such securities under § 54.4975-7(b) (2)
(iii) until they are released from such
account to be allocated under § 54.4975-
11(c) . Any such securities pledged as col-
lateral for an exempt loan must comply
glt:x the provision of §54.4976-7(b) (2)

v).

Section 54.4975-12 defines the term
“qualifying employer security.”

VOL, 41, NO. 148—FRIDAY, JULY 30, 1976




31834

PROPOSED AMENDMENTS TO THE
REGULATIONS

In order fo amend the Income Tax Reg-
ulations (26 CFR Part 1) under section
301 of the Internal Revenue Code of 1954
and to conform the regulations relating
to Excise Taxes imposed with respect to
Retirement Income Plans (26 CFR Part
54) to sections 4975 (d) (3), (e) (T) and
(e) (8) of the Internal Revenue Code of
1954 as added by section 2003 of the
Employee Retirement Income Security
Act of 1974 (Public Law 93-406, 88 Stat.
971), such regulations are amended as
follows:

PART 1—INCOME TAX; TAXABLE YEARS
BEGINNING AFTER DECEMBER 31, 1953

Paragraph 1. There is added after the
final sentence in § 1.301-1(1) the follow-
ing new sentences:

§ 1.301=1 Rules applicable with respect
to distributions of money and other
property.

- - « . -

(1) * * * Similarly, a distribution to
shareholders with respect to their stock
may be within the terms of section 301
although it takes the form of a payment
by an employee stock ownership plan in
exchange for stock of a corporation
which makes available to the plan, or
guarantees the repayment of, funds used
by such plan for the payment to the
shareholder, For example, if an employee
stock ownership plan borrows funds
which are guaranteed by an employer
corporation under a program by which
the corporation will make contributions
in repayment of the loan, and if the
proceeds of the loan are used to acquire
stock from a shareholder, such use may
constitute an indiréct distribution of
property by the corporation to the share-
holder to which section 301 applies, even
though the plan is independent of the
corporation.

PART 54—PENSION EXCISE TAXES

Par. 2. There is inserted in the appro-
priate place the following new section:

§ 54.4975-7 Other

tions. .

(a) [Reserved]

(b) Loans to employee stock owner-
ship plans—(1) Introduction—(i) Scope.
Section 4975(d) (3) provides an exemp-
tlon from the excise tax imposed under
section 4975 (a) and (b) by reason of
section 4975(c) (1) (A) through (D) for
loans described in this paragraph to an
employee stock ownership plan which
are made by a disqualified person (within
the meaning of section 4975(c) (2)) and
for loans described in this paragraph to
such plan which are guaranteed by a dis-
qualified person. Section 4975(d) (3) does
not provide an exemption for transac-
tlons under section 4975(c) (1) (E) (re-
lating to fiduciaries dealing with thé in-
come or assets of plans in their own in-
terest or for their own account) or under
section 4975(c) (1) (F (relating to fidu-
claries recelving consideration for their
own perscnal account from any party

-
statutory exemp-
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dealing with a plan in connection with a
transaction involving the income or as-
sets of the plan), Such fiduclary self-
dealing would be a separate transaction
not described in the statutory exemption.
Thus, for example, a loan to an employee
stock ownership plan by the trustee with
respect to & plan is not within the scope
of the exemption of section 4975(d) (3).

However, such loan would not be a
prohibited transaction under section 4975
(e) (1) (BE) if such loan is arranged and
approved on behalf of the plan by a fidu-
ciary who is independent of and unre-
lated to the pending trustee, who isnot a
party to the loan transaction, and who
has no other interest with respect to the
transaction that may affect the exercise
of such fiduciary's best judgment as a
fiduciary. Similarly, a loan to an em-
ployee stock ownership plan which is
guaranteed by the employer of employ-
ees covered by the plan who under the
particular facts and circumstances is a
fiduciary with respect to the plan is not
within the scope of the exemption under
section 4975(d) (3). However, such guar-
antee would not be a prohibited trans-
action under section 4975(c) (1) (E) if
such transaction is arranged and ap-
proved on behalf of the plan by a
fiduciary who is independent of and un-
related to both the lender and the
employer, who is not a party to the
transaction, and who has no other inter-
est with respect to the transaction that
may afféct the exercise of such fidu-
ciary’'s best judgment as a fiduciary.

(ii) In general. For purposes of this
paragraph, the term “ESOP” refers to an
employee stock ownership plan which
meets the requirements of section 4975
(e) (7) and § 54.4975-11. A loan to a plan
is described in this paragraph only if
such loan is described in paragraph (b)
(3) and (4) of this section. In addition, a
loan described in paragraph (b)(4) of
this section and the guarantee by a dis-
qualified person of a loan described in
paragraph (b) (3) of this section must be
made during a plan year for which such
plan is an ESOP and at the time such
plan is an ESOP within the meaning of
section 4975(e) (7) and § 54.4975-11. A
loan is not described in this paragraph if
it is made to a plan which is subse-
quently amended to become an ESOP
unless such amendment is solely f\or the
purpose of complying with section 401
(a). The fact that a loan to a plan which
is either made or gugranteed by a dis-
qualified person is not a loan described
in this paragraph shall not affect the
status of such plan as an ESOP if the
requirements of section 4975(e) (7) and
§ 54.4975-11 are otherwise satisfied by
such plan,

(2) Requirements applicable to all
loans—(i) Primary benefit—(A) In gen-
eral. Any loan described in this para-
graph must be primarily for the benefit
of the participants of the ESOP to which
the loan is made and their beneficiaries.
All the surrounding facts and circum-
stances will be consldered in determining
whether such loan is primarily for the

benefit of the participants and benefi-

ciaries of such ESOP. However, no loan
will be determined to be primarily for
the benefit of the participants and their
beneficiaries unless the requirements of
paragraph (b) (2) (1) (B), (C) and (D)
of this section are met,

(B) Use of loan proceeds—(1) In gen-
eral. Any proceeds of a loan described in
this paragraph must within a reasonable
time be used by the borrowing ESOP
solely—

(i) To acquire qualifying employer se-
curities (either equity or debt, including
stocks, bonds, debentures, notes, or cer-
tificates or other evidences of indebted-
ness) within the meaning of section 4975
(e) (8) and § 54.4975-12, or

(i) To repay such loan. Any equity
security so acquired must satisfy the re-
quirements of paragraph (b)(2)d{) (B)
(2) or (3) of this section. In addition, in
the case of unlisted securities acquired
after September 30, 1976, such securities
must be subject to a put option to the
employer in accordance with paragraph
(b) €2) (1) (B) (6) of this section. How-
ever, except as provided in paragraph
(b) (2) (1) (B) (6) of this section, no se-
curity so acquired may be subject to any
other put, call, or other option, or buy-
sell or similar arrangement, or in the
case of securities acquired after Septem-
ber 30, 1976, rights of first refusal.

(2) Voting common stock. Except as
provided in paragraph (b) (2) @ (B) (3
of this section, all common stock acquired
with the proceeds of a loan deseribed in
this paragraph must be voting stock with
unrestricted dividend rights (within the
meaning of paragraph (b) (2) (i) (B) ()
of this section). Such stock must meet
one of the following tests:

(1) The stock is part of, or identical to,
a class of stock of which (prior to the
transfer to the ESOP) at least 50 percent
is owned by shareholders no one of whom
owns more than 10 percent of the shares
in such class of stock.

(ii) If there is only one class of stock.
the stock acquired by the ESOP is part
of or identical to shares in such class
of stock or if there is more than one class
of stock, then shares must be transferred
to the ESOP, so that each class of stock
transferred to the ESOP, as compared to
all classes of stock transferred to the
ESOP, is substantially in the proportion
the fair market value of the total out-
standing shares of the particular class
bears to the aggregate fair market value
of all outstanding classes of stock (boih
values excluding shares owned by the
ESOP). This result will be obtained ii
the number of shares of stock in a par-
ticular class is in proportion to the num-
ber of shares of each and every other
class of stock. For example, if there are
two classes of stock, Class A and Class B,
and if the fair market value of the out-
standing shares of Class A and Class B
stock are $100,000 and $200,000, respec-
tively, and prior to the acquisition the
ESOP has no interest in such stock, then
such stock will meet the requirements of
this (B) if the fair market value of the
Class B stock it acquires is twice that of
the Class A stock it acquires.
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(iii) The stock is part of, or identical
to, that existing class of stock having the
greatest number of votes per unit of fair
market value. For example, if there are
two classes of stock, Class A and Class B,
with a fair market value per share of $1
and $.50, respectively, and if the owner
of each share of each class is entitled to
one vote per share, than a share of Class
P stock has the greatest number of votes
per dollar of value (2 votes per $1 as com-
pared to 1 vote per $1) and stock will
meet the reguirements of this (B) if it
is part of, or identical to, & share in
Class B.

(3) Nonvoting common stock, pre-
ierred stock, and other equity securities.
An ESOP may acguire nonvefing com-
mon stock, preferred stock, or other
equity securities not described in para-
graph (b) (2) () (B) (2) of this section
with the proceeds of a loan described in
this paragraph if immediately following
the purchase not more than 25 percent
of the aggregate amount of securities is-
sued in such issue and outstanding at the
time of purchase by the ESOP is held by
the ESOP and if at least 50 percent of
such aggregate amount is held by per-
sons independent of the issuer. The re-
quirements of this (3) are similar to the
requirements of section 503(e) (2) which
are among the reguirements made appli-
cable by section 4975(e) (8) (B) in order
for certain bonds, debentures, notes, or
certificates or other evidences of indebt-
edness to be qualifying employer securi-
ties under section 4975(e) (8) and para-
graph (b) (2) (1) (B) (1) of this section.

(4) Unrestricted dividend rights. For
purposes of paragraph (b) (2) (i) of this
section, the term *“dividend rights”
means rights to receive dividends as de-
fined by the governing law of the State
of incorporation of the corporation. Such
rights are unrestricted if they are lim-
ited in no way other than as positively
presceribed by statute in the State of in-
corporation.

(5) Overall limitation on employer se-
curities (other than certain common
stock or convertible securities) acquired
with loan proceeds—Immediately fol-
lowing the acquisition of a security with
loan proceeds described in paragraph (b)
(2)(1) (B) (1) of this section (other than
common stock under paragraph (b) (2)
(1) (B) (2) of this section or qualifying
employer securities imrhediately cgon-
vertible by, or by the direction of, the
employee, at a reasonable conversion
ratio info such common stock) , not more
than 25 percent of the ESOP assets can
be invested in employer securities other
than common stock under paragraph
(b) (2) (1) (B)(2) or such convertible
qualifying employer securities.

(6) Put option.—In the case of a se-
curity not listed on a mational securi-
ties exchange, which is acquired after
September 30, 1976, with the proceeds of
a loan described in this paragraph, such
security must be subject to a put to the
:g;?l&y)er that meets the requirements of

Such puts shall be exercisable only by
participants or their beneficiaries or by
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persons to whom such securities are
transferred by gift from participants or
their beneficiaries or by reason of the
death of such participants or benefici=
aries. Also, such puts must be exercisable
during a two-year period which bhegins
on the date fhe employer securities are
distributed to the participant or benefici-
ary. The price at which a put meeting
the requirements of this (6) is exercis-
able is the fair market value of the se-
curity as of the date of exercise deter-
mined in accordance with parag)aph (e)
(5) of §54.4975-11, and shall be paid in
cash within a reasonable time from
exercise.

(C) Liability of ESOP for loan.—A
loan described in this paragraph must
be without recourse against the ESOP.
To the extent that such loan is secured
by collateral of the ESOP, only qualify-
ing employer securities purchased with
the proceeds of such loan may be used
as collateral. The terms of the loan must
provide that neither the lender nor any
other person entitled to any payment
under the loan shall have any right to
assets of the ESOP other than the col-
lateral for the loan, contributions (other
than contributions of employer securi-
ties) from the employer maintaining the
ESOP which are made under a plan to
make such contributions sufficient to
meet the obligations of the ESOP under
the loan, and earnings attributable to
the investment of such contributions. The
terms of such loan must also provide that
payment of any amount with respect
to such loan during a plan year shall be
made by the ESOP only to the extent
that the ESOP has received, during such
plan year and prior to the time such
payment is made, earnings described in
this (C) and any contribution made by
the employer maintaining the ESOP.
Such contributions and earnings must be
accounted for separately by the ESOP
until the Toan is repaid.

(D) Default. The terms of a loan de-
seribed in this paragraph for which quali-
fying employer securities are used as
collateral shall provide that, in the event
of default upon such loan, the amount
of such securities transferred to the
lender in satisfaction of such loan shall
not exceed the amount of such default.
To the extent the transfer of such secu-
rities by a plan to a lender as a resulf
of default on a loan described in this
paragraph does not exceed the amount
of the default, such transfer shall not
be deemed to be a diversion prohibited
by section 401(a) (2) and § 1.401-2.

(i) Reasonable rate of interest—Any
loan described in this paragraph must
be at not in excess of a reasonable rate
of interest. All relevant factors shall be
considered in determining a reasonable
rate of interest, including the amount
and duration of the loan, the security

and guarantee (if any) involved, the
credit standing of the ESOP and the
guarantor (if any), and the interest rate
prevailing for comparable loans.

(il) Deposit in suspense account—
(A) General rule—The terms of a loan
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described in this paragraph shall pro-
vide that qualifying employer securities
purchased with the proceeds of such loan
be held in a suspense account by the
ESOP until such securities are released
from such suspense account as pre-
scribed under paragraph (b) (2) (i) (C)
of this section and are allocated to the
accounts of participants under § 54,4975—
11(v).

(B) Status of securities in suspense ac-
count.—Except as otherwise provided in
this:paragraph and §54.4975-11, qualify-
ing employer securities purchased with
the proceeds of a loan described in fhis
paragraph shall be treated as assets of
the ESOP for all purposes other than the
determination of accrued benefits (with-
in the meaning of section 411(¢a) (7) and
the regulations thereunder) of employ-
ees under such plan and income from
such securities must be either allocated
to the accounts of participants, or if the
plan so provides, used to repay the loan,
Thus, for example, dividends and other
income from such securities constitute
income of the plan. As a further example,
such securities are subject to the require-
ment of section 401(¢a) (2) and § 1.401-2
of this chapter that it be impossible, at
any time prior to the satisfaction of all
Habilities with respect to employees and
their beneficiaries under a trust, for any
part of the corpus or income to be (with-
in the taxable year or thereaffer) used
for, or diverted to, purposes other than
for the exclusive benefit of employees
or their beneficiaries.

(C) Release of securities from suspense
account—The terms of a loan described
in this paragraph shall provide that, if
an amount of qualifying employer securi-
ties is placed in a suspense account under
this (iii) , such securities shall be released
from the suspense account in equal an-
nual amounts (not later than as of the
end of each plan year) over the original
duration of the loan, except that if at the
end, of a particular year the aggregate
amount of securities that would be re-
leased based upon loan payments to date
exceeds the aggregate amount of securi-
ties actually released for prior years plus
the amount of securities that would be
released on an equal annual basis for
such year, then in addition to the equal
annual amount released for such year,
such excess shall also.be released for such
year., Notwithstanding, the application
of the preceding sentence to a prior year,
the amount of securities to be released
from the suspense account on an egual
annual basis shall not be reduced by the
application of the preceding sentence,
unless all of the securities have been re-
leased from the account. A release based
upon loan payments is based upon the
ratio of payments of principal, fees and
interest over the years since the making
of the loan (including the present year)
to total payments originally projected
over the duration of the loan.

(ly) Collateral for loan—(A) General
rule.—If a loan described in this para-
graph is secured by assets of an ESOP,
in order to meet the requirements of
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this paragraph the only assets which may
be used as collateral for the loan must
be all or part of the qualifying employer
securities acquired with the proceeds
from the loan. The use of qualifying em-~
ployer securities as collateral for a loan
described in this paragraph shall not he
deemed to be a diversion prohibited by
section 401(a) (2) and §1.401-2 of this
chapter.

(B) Release of collateral—The terms
of a loan described in this paragraph
shall provide that plan assets be released
from their status as collateral as neces-
sary to permit the release of plan assets
from the suspense account under para-
graph (b) (2) (iii) (C) of this section for
allocation to the accounts of participants
under §54.4975-11(¢). The annual
amount of collateral released under this
(B) shall bear the same proportion to
the total annual amount of assets re-
leased from the suspense account under
paragraph (b) (2) (iii) (C) of this section
as the original amount of plan assets
pledged as security for the loan bears to
the total amount of the loan. Thus, for
example, if 40 percent of the assets ac-
quired with the proceeds of a loan are
pledged as collateral, as of the end of
each year 40 percent of the assets re-
leased from the suspense account shall be
released from collateral.

(v) Other terms of loan.—A loan de-
scribed in this paragraph must be for a
specific term. Such loan may not be pay-
able on demand of the lender or any
other person except in the case of default
in the payment of principal and interest:
The terms of the loan must permit the
ESOP to prepay all or any part of the
loan at any time without penalty.

(3) Guarantee by disqualified person.—
A loan to an ESOP may be a loan de-
seribed in this paragraph if such loan is
guaranteed by a disqualified person. For
purposes of this paragraph, the use of
assets by a disqualified person as collat-
eral for a loan is deemed to be a guaran-
tee of such loan by such person.

(4) Loan by disqualified person.—A
loan to an ESOP may be a loan described
in this paragraph if such loan is made by
a disqualified person. Such loan may be
a direct loan of cash to be used by the
ESOP to purchase qualifying employer
securities or may be indirect, such as by
means of the transfer of qualifying em-
ployer securities to fhe ESOP in ex-
change for notes payable by such ESOP.
A loan under this paragraph also in-
cludes an assumption of the obligations
of an ESOP under a loan by a disquali-
fied person with respect to such ESOP.

(8) Transitional rules.—In the case of
a loan to an ESOP which is made prior
to and which is not a loan described in
this paragraph, such loan shall be treated
as a loan described in this paragraph for
the entire period such loan is outstand-
ing if the terms of such loan are amended
prior to such date to conform such loan
to the requirements of this paragraph
as of such date. Any amendment of the
terms of such loan for the purpose of
meeting the requirements of this para-~
graph shall not be treated as a refinanc-
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ing of such loan or the making of a
second loan for purposes of § 54.4975-11.

Par. 3. There are inserted in the appro-
priate place the following new sections:

§ 54.4975-11 Definition of the term
“employee stock ownership plan”.

(a) In general—(1) Definition.—The
term “employee stock ownership plan”,
as defined in section 4975(e) (7) and this
section, means a defined contribution
plan which is—

(i) A qualified stock bonus plan (as
defined in § 1.401-1(b) (1) (iii) of this
chapter), or

(ii) A qualified stock bonus plan and
a qualified money purchase pension plan
(within the meaning of § 1.401-1(b) (1)
(1) of this chapter), which is designated
by formal action of the employer main-
taining such plan as an employee stock
ownership plan consisting of the plan or
plans deseribed in paragraph (a) (1) )
or (ii) of this section, which is designed
to invest primarily under paragraph (b)
of this section in qualifylng employer
securities (as defined in § 54.4975-12),
and which meets all other requirements
of this section. The term “ESOP” as used
in this section refers to an employee
stock ownership plan, as defined in sec-
tion 4975(e) (7) and paragraph (a) (1)
of this section. A plan does not constitute
an ESOP if such plan is established and
maintained by any employer which is not
a corporation. An ESOP described in
paragraph (a) (1) (ii) of this section may
consist of one or more qualified stock
bonus plans and one or more gqualified
money purchase pension plans. All stock
bonus plans and money purchase pension
plans designated by an employer as part
of an ESOP shall have the same plan
year,

(2) Addition to other plan—An ESOP
may form a portion of a plan the bal-
ance of which includes & qualified pen-
sion, profit-sharing, or stock bonus plan
(as defined in § 1.401-1(2)(2) of this
chapter) which is not an ESOP.

(3) Conversion of existing plan to an
ESOP.—An existing pension, profit-
sharing, or stock bonus plan may be con-
verted into an ESOP, If such conversion
occurs prior to the end of the plan year,
the plan will be treated as an ESOP
for the entire plan year solely for tax
qualification purposes. For all other pur-
poses, the plan will be treated as an
ESOP on or after the date of such con-
version and not as of a retroactive date.
‘Whether a conversion constitutes a ter-
mination of an existing plan shall be de-
termined under § 1.401-6 of this chapter.

(4) Certain arrangements adversely
affecting status of plan as an ESOP—(i)
In general—Because an ESOP must be
a qualified plan, it must at all times
satisfy the requirements of section 401
(a) of the Code, including the require-
ment that the plan must be for the ex~
clusive benefit of the employees and their
beneficiaries. (See section 401(a) (2) and
the regulations thereunder.) A plan is
not an ESOP unless, in addition to meet-
ing the requirements prescribed else-
where in this section, it also complies

ziﬁh paragraph (a) (4) (ii) of this sec-
on.

(il) Options to sell securities to
ESOP.—A plan is not an ESOP if it
issues puts or otherwise obligates itself
to acquire securities at an indefinite time
determined upon the happening of an
event such as the death of the holder
of the securities.

(b) Plan designed to invesi primarily
in qualifiying employer securities—(1)
In general—A plan constitutes an ESOP
for a plan year only if the plan specifi-
cally states that it is designed to invest
primarily in qualifying employer securi-
ties. Except as provided in paragraph
(b) (2) of this section, the portion of
an ESOP consisting of a stock bonus plan
or a money purchase pension plan shall
be treated the same as other stock bonus
plans or money purchase pension plans
qualified under section 401(a) with re-
spect to the types of assets other than
qualifying employer securities which
may be held by such plans.

(2) Imvestment in life insurance—(i)
Policies having an ESOP designated as
beneficiary—A plan that permits the
purchase of life insurance policies having
the plan designated as beneficiary (for
example, key man insurance) shall not
constitute an ESOP for a plan year if
the face amount of such insurance so
purchased by the plan exceeds the dollar
value of qualifying employer securities
held by the plan at the time of such pur-
chase, if the plan fails to require the
allocation of the proceeds of such insur-
ance to the accounts of participants
under paragraph (c) (4) of this section,
or if the plan fails to prohibit the use
of such proceeds for the purchase of em-
ployer securities or for the payment of
a loan described in § 54.4975-T(b).

(il) Policies without an ESOP as des~
ignated beneficiary.—An ESOP may pro-
vide for the purchase of incidental life
insurance with proceeds payable to ben-
eficiaries of employees participating in
the ESOP if the aggregate of the life
insurance premiums paid since the in-
surance was first provided for each par-
ticipant does not exceed 25 percent of
the dollar value of the participant's
ESOP account at any particular time.
This 25 percent limit applies to all types
of insurance (whether term, ordinary
life, or any other type).

(¢) Allocations to accounts of partici-
pants—(1) Contributions—1) In gener-
al—Amounts contributed to an ESOF
by a participant shall be allocated to the
account of such participant as of the date
of receipt by the trust through which
the ESOP is funded. Amounts contribut-
ed to an ESOP by an employer for &
plan year and forfeitures for such plan
year shall be allocated to the account of
each participant as of a date not late:
than the close of the plan year. Except as
provided in paragraph (e)(2) of this
section (relating to securities acquired
with the proceeds of certain loans), all
unallocated qualifying employer securi-
ties held by an ESOP as of the end of @
plan year shall be allocated as of such

time to the accounts of participants.
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Qualifying employer securities received
by an ESOP during a plan year with re-
spect to a contribution by an employer
for the preceding year shall be allocated
to the accounts of participants as of the
end of such preceding plan year. Except
to the extent that a disproportionate al-
location is required by the exercise of
elections by participants as to the man-
ner of investment of assets allocated to
their accounts, there shall be allocated to
the account of each participant entitled
to share in allocations as of an alloca-
tion date the portion of each class of
gualifying employer securities to be al-
iocated as of such date which the amount
to be allocated to the account of such
participant bears to the total amount
to be allocated to the accounts of all
participants entitled to share in such
allocation. Allocations of all assets oth-
er than qualifying employer securities
<hall be made on the basis of, and ex-
pressed in terms of, dollar value. Alloca~
tion of qualifying employer securities to
the account of a participant shall in-
clude fractional rights to shares of stock
or other applicable units of measure of
other equity securities and, in the case of
such securities other than stock or other
equity securities, fractional interests in
such qualifying employer securities.

(i) Allocation of qualifying employer
securities on basis of dollar value.—ExX~
cept as provided in paragraph (c) (1)
(iiiy  of this section, allocations of
qualifying employer securitiess made
under this paragraph shall be on the
pasis of dollar value but shall be ex-
pressed in terms of both dollar value and
the number of shares of stock or other
applicable units of measure of other
equity securities, or the face amount of
other qualifying employer securities,
represented by such dollar value.

(iiiy Allocation of qualifying em-
ployer securities on basis other than
dollar value—Allocations of qualifying
employer securities made wunder this
paragraph may be made on the basis
of shares of stock if the ESOP provides
that—

(A) Investments of the assets of such
ESOP shall be only in shares of a single
class of stock constituting qualifying
employer securities,

(B) Bach participant’s account is
credited with the number of full and
fractional shares (or fractional rights to
shares) of such stock purchased on his
behalf, and

(C) Distributions received by the plan
with respect to such stock held for each
participant are reinvested for such par-
ticipant in shares of such stock, or on
:\‘uch other basis as may be found by the
Commissioner or his delegate to be a
reasonable method of allocating qualify-
ing employer securities. In the case of a
share allocation system permitted under
this (iil), allocations of qualifying em-
bioyer securities are not required to be
expressed in terms of dollar value.

. ) Section 415 imitations—See sec-
“on 415 and the regulations thereunder
“ gx}: l&SD(;acftl tgd limitations on contribu-
5 efined cont =
chuding BSOS, ribution plans, in
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(2) Securities acquired with proceeds
of certain loans.—Qualifying employer
securities acquired with the proceeds of
a loan described in § 54.4975-T(b) (3)
and (4) shall be allocated when released
from the suspense account as prescribed
under § 54.4975-7(b) (2) (iii) (C). In the
case of stock or other equity securities,
the amount of such qualifying employer
securities allocable for a plan year is
measured in shares or other applicable
units of measure. In the case of other
gualifying employer securities, the
amount of such qualifying employer
securities allocable for a plan year is
measured on the basis of the dollar value
of such securities as of the date of re-
ceipt or acquisition thereof by the
ESOP. Qualifying employer securities
allocated under paragraph (c) (2) of this
section shall be allocated to the accounts
of participants in the same manner as
the ESOP allocates qualifying employer
securities under paragraph (¢) (1) (i)
or (iii) of this section.

(3) Income. Dividends and other in-
come from qualifying employer securi-
ties allocated to a participant’s account
shall be allocated to such participant’s
account. Except where allocations are
made under paragraph (c) (1) (iii) of this
section (on a basis other than dollar
value), the account of each participant
shall be adjusted as of a date not later
than the end of each plan year to reflect
separately the dollar value of qualifying
employer securities specifically allocated
to such account and the dollar value of
such participants share of all other as-
sets of the ESOP (other than qualifying
employer. securities held in a suspense
account under paragraph (h) of this sec-
tion) not specifically allocated to the ac-
counts of participants.

(4) Proceeds of life insurance. The
proceeds of life insurance contracts held
by an ESOP shall be allocated as of the
date of receipt by the trust through which
such ESOP is funded as prescribed under
paragraph (e) (1) of this section.

(5) Valuation. For purposes of
§ 54.4975-7(b) (2) (1) (B) (6) and this sec~
tion, assets shall be valued on the basis
of all relevant factors for determining
fair market value. With respect to quali-
fying employer securities not listed on a
national securities exchange that are ac-
quired after.September 30, 1976, an em-
ployer shall furnish an annual certifi-
cate of value to the ESOP. Each partici-
pant or beneficiary receiving a distribu-
tion of qualifying employer securities
under the ESOP shall also receive at the
time of such distrbution a copy of the
most recent annual certificate and a copy
of each annual certificate thereafter
until the put option described in
§ 54.4975-T(b) (2) (1) (B) (6), relating to
the usé of the proceeds of a loan under
section 4975(d) (3), has expired with re-
spect to qualifving employer securities
received in such distribution.

(d) Exercise of rights—(1) General
rules—(i) Direction by participanis. A
plan shall not constifute an ESOP unless
all the requirements of this paragraph
are satisfied. The exercise of rights by
& designated fiduciary at the direction
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of a participant (or the failure to ex-
ercise such rights in the absence of di-
rection by a parficipant) shall not be
deemed to be other than for the exclu-
sive benefit of employees and their
beneficiaries. The requirements of this
paragraph shall not be met if the des-
ignated fiduciary makes any recommen-
dation regarding the manner of exercis-
ing any rights, including whether or not
such right® should he exercised.

(il) Definition of “designated fiduci-
ary”. For purposes of this paragraph,
the term “designated fiduciary” means
the person designated by a plan to exer-
cise rights with respect to qualifying em-
ployer ‘securities held by the plan. Such
person may be the trustee, the plan
administrator, or other person desig-
nated for such purpose.

(2) Voting rights. (i) In order to meet
the requirements of this paragraph, the
plan must provide that each participant
is entitled to direct a designated fiduci-
ary as to the manner in which any em-
ployer security allocated to the account
of such participant is to be voted. The
designated fiduciary shall notify partici-
pants of each occasion for the exercise
of voting rights within a reasonable time
(not 1ess than 30 days) before such rights
are to be exercised. This notification
shall include all information distributed
to shareholders by the corporation re-
garding the exercise of such rights.

(il) Participants must be permitted to
vote fractional shares (or fractional
rights to shares). This requirement is
satisfied if the designated fiduciary votes
the combined fractional shares (or frac-
tional rights to shares) to the extent
possible to reflect the direction of the
participants holding fractional shares
(or fractional rights to shares).

i) If a participant does not direct
the designated fiduciary in whole or in
part with respect to the exercise of
voting rights arising under employer se-
curities allocated to his account, such
voting rights shall be exercised only to
the extent directed by participants.

(iv) The plan need not permit em-
ployees to direct the voting of unallo-
cated securities held by the trust.

(3) Rights other than wvoting rights.
The plan shall provide that each partici-
pant is entitled to direct the exercise of
rights other than voting rights in the
manner prescribed with respect to vot-
ing rights under paragraph (d)(2) of
this section.

(e) Multiple plans. Notwithstanding
the provisions of § 1.410(b)-1(d) (3) (i)
of this chapter [as proposed]l, a plan
designated as constituting an ESOP or
part of an ESOP shall not be designated
as one of two or more plans (including
any other plan designated as constituting
part of the same ESOP) constituting a
single plan which is intended to qualify
for purposes of section 410(hb) (1) and
§ 1.410(b) -1 of this chapter.

(f) Distributions. Benefits distribut-
able from the portion of an ESOP con-
sisting of a stock bonus plan are dis-
tributable in stock of the employer. See
§1.401-1 (&) (2) (i) and (b) (1) (i) of
this chapter. All qualifying employer
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securities allocated to the account of a
participant under an ESOP (including
such securities allocated to such account
under a qualifying money purchase pen-
sion plan forming a portion of such
ESOP) shall be distributed to such par-
ticipant prior to the distribution of other
qualifying employer securities to such
participant. Except as required by the
preceding sentence, benefits distributable
from the portion of an ESOP consisting
of a qualified money purchase pension
plan may be, but are not required to be,
distributable in qualifying employer
securities. A portion of an ESOP con-
sisting of a stock bonus or money pur-
chase pension plan shall not be dis-
tinguished from other stock bonus or
money purchase pension plans qualified
under section 401(a) with respect to dis-
tributions to participants prior to death,
separation from service, or termination
of such ESOP,

(g) Forfeitures. (1) In the event that
any portion of the account of a partici-
pant under an ESOP is forfeited, the par-
ticipant shall be treated as forfeiting
qualifying employer securities only to the
extent that the amount forfeited exceeds
the value of the participant’s share of
assets of the ESOP other than qualifying
employer securities.

(2) If a participant is treated as for-
feiting any amount of qualifying em-
ployer securities allocated to his account
and if more than one class of such se-
curities is allocated to his account, he
shall be treated as forfeiting the same
portion of each such class of securities.

(h) Qualifying employer securities ac~
quired with the proceeds of certain
loans—(1) In general. Under section 4975
(d) (3) and § 54.4975-7(b), a disqualified
person, under certain circumstances, may
make a loan to a plan which constitutes
an ESOP for the plan year in which loan
is made or may guarantee a loan made to
a plan if the plan is an ESOP for the
plan year in which such guarantee is
made. A plan shall constitute an ESOP
for such plan year only if the plan meets
the requirements of paragraph (h) (2),
(3) and (4) of this section.

(2) Creation of suspense account. To
be an ESOP, a plan must provide that
qualifying employer securities purchased
with the proceeds of a loan described in
§ 54.4975-T(b) shall be held in a sus-
pense account by the ESOP as provided
under § 54.4975-7(bh) (2) (dii) (C) and are
allocated to the accounts of participants,
under paragraph (¢) of this section.

(3) Collateral for certain loans. To be
an ESOP, a plan must provide that quali-
fying employer securities may be pledged
as collateral for a Jloan described in
§ 54.4975-7(b) only if the requirements
of §54.4975-T(b) (2) (iv) are met.

(4) Default. To be an ESOP, a plan
must provide that in the case of default
with respect to a loan described in § 54.~
4975-7(b) the requirements of § 54.4975~
Z(b) (2) (1) (D) must be met.

§ 54,4975-2 Definition of the
“qualifying employer security™.

(a) In general. For purposes of section
4975(e) (8) and this section, the term

term
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“qualifying employer security” means an
employer security which is—

(1) Stock or otherwise an equity se-
curity, or

(2) A bond, debenture, note, or cer-
tificate or other evidence of indebtedness
which is described in paragraphs (1),
(2), and (3) of section.503(e).

(b) Special rule. In defermining
whether a bond, debenture, note, or cer-
tificate or other evidence of indebtedness
is described in paragraphs (1), (2), and
(3) of section 503(e), any organization
described in section 401(a) shall be
treated as an organization subject to the
provisions of section 503,
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[ 26 CFR Part 54 ]
EXCISE TAX

Exemptions for Provision of Services and
Office Space to Employee Benefit Plans,
Investment of Plan Assets in Bank De-
posits, and Provision of Bank Ancillary
Services to Plans, and Transitional Rule
for Provision of Services to Plans

Notice is hereby given that the regula-
tions set forth in tentative form in the
attached appendix are proposed to be
prescribed by the Commissioner of In-
ternal Revenue, with the approval of
the Secretary of the Treasury or his
delegate. Prior to the final adoption of
such regulations, consideration will be
given to any comments pertaining
thereto which are submitted in writing
(preferably six copies) to the Commis-
sioner of Internal Revenue, Attention:
CC:LR:T, Washington, D.C. 20224, by
September 23, 1976.

Pursuant to 26 CFR 601.601(b), des-
ignations of materials as confidential
or not to be disclosed contained in such
comments, will not be accepted. Thus,
persons submitting written comments
should not include therein material that
they consider to be confidential or inap-
propriate for disclosure to the public. It
will be presumed by the Internal Reve~

nue Service that every written comment

submitted to it in response to this notice
of proposed rulemaking is intended by
the person submitting it to be subject in
its entirety to public inspection and
copying in accordance with the proce-
dures of 26 CFR 601.702(d) (9) . Any per-
son submitting written comments who
desires an opportunity to comment orally
at a public hearing on these proposed
regulations should submit a request, in
writing, to the Commissioner by Septem-
ber 23, 1976. In such case, a public hear-
ing will be held, and notice of the time,
place, and date will be published in a
subsequent issue of the FEDERAL REGIS-
TER, unless the person or persons who
have requested a hearing withdraw their
requests for a hearing before notice of
the hearing has been filed with the Office
of the Federal Register. Such a public
hearing would be held jointly with the
Department of Labor. The proposed
regulations are to be issued under the au-
thority contained in section 7805 of the

Internal Revenue Code of 1954 (684
Stat. 917; 26 U.S.C. 7805).

DoONALD C. ALEXANDER,
Commissioner of Internal Revenue.

PREAMBLE

Sections 4975 (a) and (b) of the Inter-
nal Revenue Code of 1954 (the Code) im-
pose excise taxes on disqualified persons
who engage in transactions with em-
ployee benefit plans which constitute
“prohibited transactions' as defined in
section 4975(¢) (1). Section 4975(d) con-
tains exemptions from that definition,
and section 2003(c) (2) of the Employee
Retirement Income Security Act of 1974
(the Act) contains transitional rules
which delay the effective date of section
4975 for certain transactions. These pro-
posed regulations explain certain of the
exemptions and transitional rules which
relate to the provision of services and
office space to plans by disqualified per-
sons, to the investment of plan assets in
deposits of a bank or similar financial in-
stitution which is a disqualified person,
and to the provision of ancillary services
to a plan by a bank or similar financial
institution which is a fiduciary with re-
spect to the plan. By notice appearing in
this issue of the FEDpERAL REGISTER, the
Department of Labor has announced that
it has under consideration a proposal to
adopt similar regulations.

Attention is called to §54.49756(d)
dealing with the exemption provided by
Code section 4975(d) (6) for the provi-
sion to a plan of ancillary services by a
bank or similar financial institution
which is a fiduciary with respect to the
plan. Paragraph (d) (3) of that section,
dealing with requirements for specific
guidelines, is reserved. It is expected that
specific guidelines will be issued by the
fiduciary institution, binding on it. and
with which the provision of ancillar;
services must comply, that will prevent
the fiduciary institution “from providing
ancillary services in an unreasonable or
excessive manner or in a manner that
would be inconsistent with the best in-
terests of the plan’s partieipants and
beneficiaries.” See H.R. Rep. No. 93-1280,
£3d Cong., 2d Sess., (1974) (Conference
Report), at p. 315. The Internal Revenue
Service would appreciate any comments
and suggestions with respect to the con-
tent of such guidelines during the period
for comment to this notice of proposed
rulemaking. Such comments and sug-
gestions will be considered in the pre-
paration of a separate notice of proposed
rulemaking setting forth proposed
§ 54.4975-6(d) (3) at a future date.

Attention is also called fo § 54.4675-
15(d), dealing with the transitional rule
for the provision of services to plavs
until June 30, 1977, provided by Act
section 2003(c¢) (2) (D), One of the re-
quirements of the transitional rule is
that the provision of services “* * * re-
mains at least as favorable to the plan
as an arm’s-length transaction with an
unrelated party would be * * *.” This
phrase is virtually identical with a phrase
in section 101(1) (2) (C) of the Tax Re-
form Act of 1969, relating to the transi-
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tional rule delaying the effective date
of the self-dealing rules of Code section
4941 for leases and loans between pri-
vate foundations and disqualified per-
sons. Act sections 2003(c)(2) (A) and
(B) also contain the phrase. In
§53.4941(d)-4(c), the Internal Rev-
enue Service interpreted this language
to mean that, in general, a lease or
loan must be renegotiated by the par-
ties if failure to do so would result in
the plan receiving less (or paying more)
than it would have under a similar con-
tract negotiated currently, even though
the terms of the pre-existing contract
do not permit either party to insist upon
an adjustment of the contract terms.
These proposed regulations set forth the
same interpretation in § 54.4975-15(d)
that is contained in § 53.4941(d)—4(c).

In this regard, it should be noted that
the Department of Labor, in proposed
29 CFR 2550.414c-4 published in this is-
sue of the FEDERAL REGISTER, interprets
the same language (which also appears
in Act section 414(c) (4) as part of tran-
sitional rules for prohibited transactions
under sections 406 and 407 of the Act)
to mean that a binding contract (or
renewal thereof) for the provision of
services to a plan by a party in interest
(disqualified person) must be on terms
at least as favorable to the plan as an
arm’'s-length transaction with an unre-
lated party would be as determined on
the date of execution of the contract or
renewal. Such a binding contract need
not thereafter (until renewal) be rene-
gotiated by the parties to reflect later
developments (e.g., changing market
prices), unless the plan, as if it were an
unrelated party in a normal commercial
setting, could be expected to insist upon
a renegotiation or termination of a bind-
ing contract,

Because parallel provisions appear in
poth Act section 2003(e) (2) (D) (which
is under the jurisdiction of the Internal
Revenue Service) and Act section 414(c)
(4) (which is under the jurisdiction of
the Department of Labor), the two agen-
cies will review public comments on these
provisions and consult with each other
before promulgating final regulations on
this matter to the end of adopting a uni-
form rule, as they do with respect to all
ma.itbers involving parallel statutory pro-
yisions.

With respect to the provision of serv-
Ices and office space to plans, the Internal
Revenue Service has previously issued a
Technical Information Release (TIR-
1396.'issued July 24, 1975) concerning
certaxp aspects of section 4975(d) (10)
(relating to compensation for fiduci-
arles), and two Technical Information
Releases (TIR-1329, issued December 31,
1974, and TIR-1399, issued August 18,
1975) to explain the scope of the transi-
tional rule of section 2003(c) (2) (D) of
the Act for the provision of services to
plans by disqualified persons. In addition,
bursuant to the authority set forth in
section 408(a) of the Act and section
4975(c) (2) of the Code, the Department
of Labor and the Internal Revenue Serv-
ice have Jointly granted administrative
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exemptions (1) respecting certain classes
of transactions involving employee bene-
fit plans and certain broker-dealers, re-
porting dealers and banks (Prohibited
Transaction Exemption 75-1, 40 FR
50845, October 31, 1975), including,
among others, transactions involving the
provision of certain services, and (2)
respecting certain transactions in which
multiemployer and multiple employer
plans are involved, including, among
others, the furnishing of administrative
services, office space and goods by such
plans to disqualified persons (Prohibited
Transaction Exemption 76-1, 41 FR
12740, March 26, 1976) .

The agencies are also currently con-
sidering applications which have been
filed for class exemptions which would
permit, under certain limitations and
conditions, persons who might be in a
fiduciary status with respect to plans, to
receive insurance commissions from in-
surance companies on sales of insurance
to pland.

PROPOSED AMENDMENTS TO THE
REGULATIONS

Accordingly, it is proposed to amend
Part 54 of Title 26 of the Code of Fed-
eral Regulations as set forth below:

ParaGgraPH 1. Section 54.4975-6 is in-
serted in the appropriate place to read as
set forth below:

§ 54.4975-6 Statutory exemptions for
services and office space and certain
transactions involving financial in-
stitutions.

(a) In general. Sections 4975(c) (1)
(A), (C) and (D) provide that the term
“prohibited transaction” means, among
other things, any direct or indirect leas-
ing of property between a plan and a dis-
qualified person, any direct or indirect
furnishing of goods, services, or facilities
between a plan and a disqualified person,
or any direct or indirect transfer to, or
use by or for the benefit of, a disqualified
person of the income or assets of a plan.
Section 4975(c) (1) (E) provides that fi-
duciaries shall not deal with the income
or assets of a plan in their own interest
or for their own account, and section
4975(c) (1) (F) provides that fiduciaries
shall not receive any consideration for
their own personal account from any
party dealing with a plan in connection
with a transaction involving the income
or assets of the plan. Section 4975(e) (2)
(A) provides that a fiduciary is a dis-
qualified person. Section 4975(e) (2) (B)
provides that a person providing services
to a plan is a disqualified person. Sec-
tions 4975(d) (2) and (10) provide con-
ditions under which disqualified persons
may furnish services or office space to
plans and receive reasonable compensa-
tion therefor. In addition, sections 2003
(c)(2) (B) and (D) of the Employee
Retirement Income Security Act of 1974
(88 Stat. 978) (the Act) provide that sec-
tion 4975 shall not apply to certain leases
and provisions of services to plans dur-
ing transitional periods which were es-
tablished by Congress to allow plans and
disqualified persons time to make new

31839

arrangements or to seek administrative
exemptions under section 4975(c) (2).
This section and §§ 54.4975-3 and 54.-
4975-15 (b) and (d) clarify the interre-
lationship of these provisions.

(b) Exemption for office space or serv-
ices—(1) In general. Subject to the con-
ditions set forth in the flush language at
the end of section 4975(d) (relating to -
transactions with owner-employees and
related persons), section 4975(d) (2) al-
lows any disqualified person, including a
fiduciary, to provide a plan office space or
services, including legal services, ac-
counting services, or other services: Pro-
vided, That (i) such office space or serv-
ices are necessary for the establishment
or operation of the plan, (ii) such office
space or services are furnished under a
contract or arrangement which is reason-
able, and (iii) no more than reasonable
compensation is paid for the furnishing
of the office space or services. Section
4975(d) (2) provides an exemption onily
for the provision of services or office
space which are prohibited transactions
under section 4975(c) (1) (A), (C), or
(D). It does not provide an exemption
from section 4975(c) (1) (E) (relating to
fiduciaries dealing with the income or
assets of plans in their own interest or
for their own account) or from section
4975(c) (1) (F') (relating to fiduciaries
receiving consideration for their own per-
sonal account from any party dealing
with a plan in connection with a trans-
action involving the income or assets of
the plan). Such fiduciary self-dealing
would be a separate transaction not de-
scribed in the statutory exemption.

Thus, a person who is a fiduciary with
respect to a plan may not provide addi-
tional services to the plan and receive
any' compensation or other considera-
tion in connection therewith, unless such
provision of services is arranged and ap-
proved on behalf of the plan by a fidu-
ciary who is independent of and un-
related to the fiduciary providing such
services, who is not a party to such ar-
rangement for the provision of services,
who does not receive any compensation
or other consideration with respect to
such provision of services, and who has
no other interest with respect to the
transaction that might affect the exer-
cise of such fiduciary’s best judgment as
a fidueciary. In addition, a fiduciary with
respect to a plan may provide additional
services to the plan without the arrange-
ment and approval of an independent,
unrelated fiduciary if the fiduciary pro-
viding such services receives no compen-
sation or other consideration in connec-
nection with such provision of services
(other than for reimbursement of ex-
penses properly and actually incurred
in the performance of such services).
Generally, the provision of additional
services to a plan by a fiduciary without
the receipt of compensation or other
consideration (other than reimburse-

ment of expenses properly and actually
incurred in the performance of such
services) does not, in and of itself, con-
stitute fiduciary self-dealing prohibited
under section 4975(c¢) (1) (E).
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(2) Necessary service. A service is nec-
essary for the establishment or opera-
tion of a plan within the meaning of
section 4975(d) (2) and paragraph (b)
(1) of this section if it is of a type
which is customarily furnished to plans
of the kind in question in the ordinary
course of their being established or op-
erated. The term *necessary service” in-
cludes goods which are necessary for the
establishment or operation of a plan
and which are furnished to plans by
service providers in the course of, and
incidental to, their furnishing of serv-
ices to plans.

(3) Reasonable contract or arrange-
ment. For purposes of section 4975(d)
(2) and paragraph (b) (1) of this sec-
tion, no contract or arrangement is rea-
sonable unless it permits the plan to
terminate it without penalty to the plan
on reasonably short notice under the
circumstances so that the plan will not
become locked into an arrangement that
may become disadvantageous. For ex-
ample, if a plan leases office space from
a disqualified person under a long-term
lease, the lease will generally not be an
unreasonable arrangement merely be-
cause of its long term if it provides that
the plan may terminate it without pen-
alty to the plan on reasonably short
notice under the circumstances notwith-
standing the termination date set forth
in the lease. Among the circumstances
that would be considered in determining
whether there is a reasonably short no-
tice period for the termination of such

. & lease is the length of the notice period
as compared to the length of the lease.
For example, a one-year notice period
would not be considered unreasonable
for terminating a 20-year lease.

(4) Reasonable compensation. Section
4975 (d)(2) and paragraph (b) (1) of
this section permit a plan to pay-a dis-
qualified person reasonable compensa-
tion for the provision of services or office
space described in such section to the
plan, Paragraph (f) of this section con~
tains regulations relating to what consti-
tutes reasonable compensation for the
provision of services for purposes of this
section. :

(¢c) Exemption for bank deposits—(1)
In general. Subject to the conditions set
forth in the flush language at the end of
section 4975(d) (relating to transactions
with owner-employees and related per-
sons), section 4975(d) (4) exempts from
the excise taxes imposed under section
4975, investment of all or a part of a
plan’s assets in deposits bearing a rea-
sonable rate of interest with a bank or
similar financial institution supervised
by the United States or a State even
though such bank or other institution is
a fiduciary or other disqualified person
with respect to the plan, if one of the
conditions of this paragraph is met. Sec~
tion 4975(d) (4) provides an exemption
only for deposits in a bank or similar fi-
nancial institution which are prohibited
transactions under section 4975(c) (1)
(A) through (E), because, by its terms,
section 4975(d) (4) contemplates a bank
or similar financial institution which is
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a fiduciary with respect to a plan invest-
ing plan assets in its own deposits under
certain circumstances without the ap-
proval of an independent, unrelated fidu-
ciary. if the conditions of section 4975
(d) (4) are met. It does not provide an
exemption for the receipt by fiduciaries
of any consideration for their own per-
sonal account from any party dealing
with a plan in connection with a trans-
action involving the income or assets of
the plan under section 4975(¢) (1) (F).
The receipt of such consideration would
be a separate transaction not described
in the statutory exemption.

(2) Conditions. (i) The plan is one
which covers only the employees of the
bank or other institution, the employees
of any of its affiliates, or the employees
of both,

(i) The investment is expressly au-
thorized by a provision of the plan, or

(iii) The investment is expressly au-
thorized by a fiduciary of the plan (other
than the bank or other institution or
any of its affiliates) who is expressly em-
powered by the plan to so instruct the
trustee with respect to such investment
and who has no interest with respect to
the transaction which might affect the
exercise of such person’s best judgment
asa fiduciary.

(3) Definitions. (1) The term “bank or
similar financial institution” includes a
bank (as defined in section 581), a do-
mestic building and loan association (as
defined in section 7701(a)(19)), and a
credit union (as defined in section 101(6)
of the Federal Credit Union Act).

(ii) A person is an affiliate of a bank
or- other institution if such person and
such bank or other institution would be
treated as members of the same con-
trolled group of corporations or as mem-
bers of two or more trades or businesses
under common control within the mean-
ing of section 414 (b) or (¢) and the reg-
ulations thereunder.

(iii) The term *“deposits” includes a
certificate of deposit issued by a bank or
similar financijal institution.

(4) Other restrictions. Even though the
making of such investments is permitted
under this paragraph, the general fidu-
ciary duties of prudence and diversifica-
tion of investments are still applicable,
See section 404 of the Employee Retire-
ment Income Security Act of 1974 (88
Stat. 978).

(d) Exemption jor ancillary bank
services—(1) In peneral. Section 4975
(d) (2) and §54.4975-6(b) (relating to
an exemption for provision of office space
or services), do not provide an exemp-
tion for an act described in section 4975
(¢) (1) (E) (relating to fiduciaries deal-
ing with plan assets in their own interest
or for their own account) or section 4975
(e) (1) (I (relating to the receipt of
consideration by fiduciaries for their own
personal account from any party dealing
with a plan in connection with a trans-
action involving the income or assets of
the plan). However, subject to the con-
ditions set forth in the flush language
at the end of section 4975(d) (relating
to transactions with owner-employees

and related persons), section 4975(d) ()
exempts from the excise taxes imposed
under section 4975 the provision of cer-
tain ancillary services by a bank or simi-
lar financial institution (as defined in
paragraph (c¢)(3) (i) of this section)
supervised by the United States or a
State to a plan for which it acts as a
fiduciary, provided certain conditions in
paragraph (d) (2) of this section are met,
even though the provision of such serv-
ices might otherwise constitute an act
described in section 4975(c) (1) (E) (re-
lating to fiduciaries dealing with plan
assets in their own interest or for their
own account) because, by its terms, sec-
tion 4975(d) (6) contemplates a bank or
similar financial institution which is a
fiduciary with respect to a plan providing
such services to the plan without the
approval of an independent, unrelated
fiduciary, if the conditions of section
4975(d) (6) are met. Thus, for example,
plan assets held by a fiduciary bank
which are reasonably expected to
be needed to satisfy current plan
expenses may be placed by the bank
in a non-interest bearing checking ac-
count in the bank if the conditions of
paragraph (d) (2) of this section are met,
notwithstanding the provisions of. sec-
tion 4975(d) (4) (relating to investments
in bank deposits). Section 4975(d) (6)
does not, however, provide an exemption
for the receipt by fiduciaries of any
consideration for their own personal ac-
count from any party dealing with a
plan in connection with a transaction
involving the income or assets of the
plan under section 4975(c) (1) (F). The
receipt of such consdieration would be
a separate transaction not described in
the statutory exemption.

(2) Conditions. Such service must be
provided—

(i) At not more than reasonable com-
pensation,

(ii) Under adequate internal safe-
guards which assure that the provision
of such service is consistent with sound
banking and financial practice, as de-
termined by Federal or State supervisory
authority,

(iii) Only to the extent that such
services are subject to specific guidelines
issued by the bank or other institution
which meet the requirements of para-
graph (d) (3), and :

(iv). Under an agreement which bind:
the bank or similar financial institution
to comply with such guidelines.

(3) Specific guidelines. [Reserved]

(e) Exemption for service as a fiduci-
ary. [Reserved] ,

(f) Ezemption for compensation for
services—(1) In general. Subject to the
conditions set forth in the flush language
at the end of section 4975(d) (relating (o
trusts benefiting certain owner-employ-
ees), section 4975(d) (10) allows a plan
to pay a disqualified person reasonable
compensation for services rendered to 2
plan. Section 4975(d) (10) and para-
graph (f) (2) of this section clarify what
constitutes reasonable compensation for
such services.

(2) Reasonable compensation—1) In
general, Whether compensation is “rea-
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sonable’ for purposes of this section and

sections 4975(d) (2) and (10) depends on

the particular facts and circumstances
. each case.

(ii) Payments to certain fiduciaries.
For purposes of this section and sec-
tions 4975(d) (2) and (10), the term
“reasonable compensation” does not in-
clude any compensation fo a fiduciary
who is already receiving full-time pay
from an employer or association of em-
plovers (any of whose employees are
participants in the plan) or from an em-
ployee organization (any of whose mem-
bers are participants in the plan), ex-
cept for the reimbursement of expenses
properly and actually incurred and not
otherwise reimbursed. The restriction
contained in this paragravh (b) (4) (ii)
does not apply to a disquzlified person
who is not a fiduciary.

(iii) Expense advances. For purposes
of this section and sections 4975(d) (2)
and (10), the term “reasonable com-
pensation”, as applied to a fiduciary or
an employee of a plan, includes an
vance to such a fiduciary or employee by
the plan to cover expenses to be prop-
erly and actually incurred by such per-
son in the performance of such person’'s
duties with the plan if—

(A) The amount of such advance is
reasonable with respect to the amount of
the expense which is likely to be prop-
erly and actually incurred in the im-
mediate future (such as during the next
month), and

(B) The fiduciary or employee ac-
counts to the plan at the end of the pe-
riod covered by the advance for the ex-
penses actually incurred.

(iv) Excessive compensation. For pur-
poses of this section and sections 4975(d)
(2) and (10), any compensation which
would be considered excessive under
§ 1.162-7 of this chapter (Income Tax
Regulations relating to compensation for
personal services which constitutes or-
dinary and necessary trade or business
expenses) will not be “reasonable com-
pensation”. Depending upon the facts
and circumstances of the particular sit-
uation, compensation which is not ex-
cessive under § 1.162-7 may, nevertheless,
not be “reasonable compensation” within
the meaning of this section and sections
4975(d) (2) and (10).

~ Par. 2, Section 54.4975-15 is inserted
in the appropriate place to read as fol-
lows:

§ 54.4975-15 Other transitional rules.

(a) [Reserved]
(b) [Reserved]
(c) |Reserved]

(d) Provision of certain services until
.’Iune 30, 1977—(1) In genercl. Section
2003(c) (2) (D) of the Employee Retire-
ment Income Security Act of 1974 (88
Stg_t. 987) (the Act) provides that section
4913. shall not apply to the provision of
services before June 30, 1977, between a
plan and a disqualified person if the
l:'hree requirements contained in section
2003(c) (2) (D) of the Act are met. The
first requirement is that such services
must be provided either (i) under a bind-
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ing contract in effect on July 1, 1974 (or
pursuant to a renewal or modification of
such contract), or (ii) by a disqualified
person who ordinarily and customarily
furnished such services on June 30, 1974.
The second requirement:is that the serv-
ices be provided on terms that remain at
least as favorable to the plan as a cur-
rent arm’s-length transaction with an
unrelated party would be. The third re-
quirement is that the provision of serv-
ices must not be or have been, at the time
of such provision, a prohibited transac-
tion within the meaning of section 503 (b)
or the corresponding provisions of prior
law. If these three requirements are met,
section 4975 will apply neither to services
provided before June 30, 1977, (both to
customers to whom such services were
being provided on June 30, 1974, and to
new customers) nor to the receipt of
compensation therefor.

Thus, if these three requirements are
met, section 4975 will not apply until
June 30, 1977, to the provision of serv-
ices to a plan by a disqualified person
(including a fiduciary) even if such serv-
ices could not be furnished pursuant to
the exemption provisions of sections
4975(d) (2) or (6) and § 54.4975-6. For
example, if the three requirements of
section 2003(c) (2) (D) of the Act are
met, a person serving as fiduciary to a
plan who already receives full-time pay
from an employer or an association of
employers, whose employees are par-
ticipants in such plan, or from an em-
ployee organization whose members are
participants in such plan, may continue
to receive reasonable compensation from
the plan for services rendered to the plan
before June 30, 1977. Similarly, until
June 30, 1977, a plan consultant who may
be a fiduciary because of the nature of
the consultative and administrative
services being provided nmay, if these
three requirements are met, continue to
cause the sale of insurance to the plan
and continue to receive commissions for
such sales from the insurance company
writing the policy.

(2) Renewals or modifications of ex-
isting contracts. A renewal or a modifica~-
tion of an existing contract is referred
to in paragraph (d) (1) of this section
only if any modifications of the terms of
such contract are not substantial and the
relative advantages of the modified con-
tract, compared with contracts entered
into at arm’s-length with an unrelated
person at the time of the renewal or
modification, are at least as favorable to
the plan as the relative advantages of the
original contract, compared with con-
tracts entered into at arm’s-length with
an unrelated person at the time of ex-
ecution of the original contract. Such
renewal or modification need not be pro-
vided for in the original contract; it may
take place before or affer the expiration
of the original contract and at any time
before June 30, 1977. Where, in a normal
commereial setting, an unrelated party
in the position of the plan could be ex-
pected to insist upon a renegotiation or
tesmination of a binding contract, the
plan must so act. Thus, for example, if a
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disqualified person provides services to
a plan on a month-to-month basis, and a
party in the position of the plan could
be expected to renegotiate the price paid
under such contract because of a decline
in the fair market value of such services,
the plan must so act in order to &void
participation in a prohibited transac-
tion. In addition, where the plan has no
right to insist upon renegotiation, a
prohibitéd transaction shall occur if the
terms of the contract become less favor-
able to the plan than an arm’s-length
contract negotiated currently, unless—

(i) The variation from current fair
market value is de minimis, or

(ii) The contract is renegotiated by
the plan and the disqualified person so
that the plan will pay no more than fair
market value.

For purposes of paragraph (d)(2){),
de minimis ordinarily shall be no more
than 10 percent of the value of the serv-
ices provided,

(3) Persons deemed to be June 30,
1974, service providers. A disqualified
person with respect to a plan which did
not, on June 30, 1974, ordinarily and
customarily furnish a particular service,
will nevertheless be considered to have
ordinarily and customarily furnished
such service on June 30, 1974, for pur-
poses of this section and sections 2003
(e) (2) (D) of the Act, if either of the
following conditions are met:

(i) At least 50 percent of the outstand-
ing beneficial interests of such disquali-
fied person are owned directly or through
one or more intermediaries by the same
person or persons who owned, directly or
through one or more intermediaries, at
least 50 percent of the outstanding bene-
ficial interests of a person who ordinarily
and customarily furnished such service
on June 30, 1974; or

(ii) Control or the power to exercise a
controlling influence over the manage-
ment and policies of such disqualified
person is possessed, directly or through
one or more intermediaries, by the same
person or persons who possessed, directly
or through one or more intermediaries,
control or the power to exercise a con-
trolling influence over the management
and policies of a person who ordinarily
and customarily furnished such service
on June 30, 1974.

For purposes of this paragraph (d)(3),
a person shall be deemed to be an “in-
termediary” of another person if at least
50 percent of the outstanding beneficial
interests of such person are owned by
such other person, directly or indirectly,
or if such other person controls or has
the power to exercise a controlling infiu-
ence over the management and policies
of such person.

(4) Ezamples. The following examples
apply the DPrinciples enunciated in para-
graph (d) (3) this section.

Egample (1). A owns 50 percent of the
outstanding beneficial interests of ABC Part-
nership which ordinarily and customarily
furnished certain services on June 30, 1974,
On July 2, 1974, ABC Partnership was incor-
porated Into ABC Corporation with one class
of stock outstanding. A owns 50 percent of
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the shares of such stock. ABC Corporation
furnishes the same services that were fur-
nished by ABC Partnership on June 30, 1974.
ABC Corporation will be deemed to have
ordinarily and customarily furnished such
services on June 30, 1974, for purposes of
gection 2003(c) (2) (D) of the Act.

Ezample (2). A and B together own 100
percent of the beneficial interests of AB
Partnership, which ordinarily and custom-
arily furnished certain services on June 30,
1974. On September 1, 1974, AB Partnership
was incorporated into AB Corporation with
one class of stock outstanding. A and B
each own 20 percent of such outstanding class
of stock and together have control over the
management and policies of AB Corporation.
AB Corporation furnishes the same services
that were furnished by AB Partnership on
June 30, 1974. AB Corporation will be deemed
to have ordinarily and customarily furnished
such services on June 30, 1974, for purposes
of section 2003(c)(2) (D) of the Act.

Ezample (3). On June 30, 1974, M Cor-
poration was ordinarily and customarily fur-
nishing certain services. On that date, X,
Y and Z together owned 50 percent of all
classes of the outstanding shares of M Cor-
poration. On January 28, 1975, all of the
shareholders of M Corporation exchanged
their shares In M Corporation for shares of
a new N Corporation. As a result of that
exchange, X, Y and Z together own 50 per-
cent of the common stock of N Corporation,
the only class of N Corporation stock out-
standing after the exchange. N Corporation
furnishes the services formerly furnished by
M Corporation. N Corporation will be deemed
to have ordinarily and customarily furnished
such services on June 30, 1874, for purposes
of section 2003(c) (2) (D) of the Act.

Example (4). I Corporation ordinarily and
customarily furnished certain services on
June 30, 1974. On November 3, 1975, I Cor-

poration organizes a wholly owned subsidi-

ary, S Corporation, which furnishes the same
services ordinarily and customarily furnished
by 1 Corporation on June 30, 1874. S Corpo-
ration will be deemed to have ordinarily and
customarily furnished such services on
June 30, 1874, for purposes of section 2003(c)
{(2) (D) of the Act.

Ezample (§).X Corporation, wholly-owned
and controlled by A, ordinarily and custom-
arily furnished certaln services on June 80,
1974. Y Corporation did not perform such
services on that date. On January 2, 1976,
X Corporation/is merged into Y Corporation
and, although A recelved less than 50 percent
of the total outstanding shares of Y Corpo-
ration, after such merger A has control over
the management and policies of Y Corpora~
tion. Y Corporation furnishes the same serv-
ices that were formerly furnished by X Cor-
poration. ¥ Corporation will be deemed to
have ordinarily and customarily furnished
such services on June 30, 1974, for purposes
of section 2003(c) (2) (D) of the Act.

[FR Doc¢.76-22801 Filed 7-27-76;10:31 am]

DEPARTMENT OF DEFENSE
Office of the Secretary
[32CFR Part 253 ]
DEVELOPMENT AND USE OF
NON-GOVERNMENT STANDARDS
Proposed Rulemaking
The Department of Defense publishes
this proposed regulation under the au-~
thority of 5 U.S.C. 301 and 10 US.C.
2451 through 2456.
The Department of Defense proposes
to establish formal procedures to inte-

PROPOSED RULES

grate, on a voluntary basis, the rosters
and lists of technical committees en-
gaged In the development of voluntary
specifications and standards. The pur-
pose of the rosters and lists is to give
visibility to the work and to provide a
rational basis for individuals and orga-
nizations to determine their interest and
need for participating in the standards
groups, thereby encouraging participa-
gon commensurate with expected bene-
ts.

The Department of Defense invites
comments from federal, state, and local
government agencies and from individ-
uals as well as from industry associa-
tions, professional societies and organi-
zation engaged in the development and
promulgation of consensus product spec-
ifications and standards. Comments
should include recommended textual
substitutions as well as the basis for the
recommended changes. All comments re-
ceived on or before August 30, 1976, will
be considered in the final rules. Submis-
sions should be addressed to the Direc-
tor, Defense Materiel Specifications and
Standards Office (DMSSO), Cameron
Station, Alexandria, Virginia, 22314,

All comments in response to this pro-
posal will be available for public inspec-
tion during normal business hours at the
foregoing address.

The proposed Part 253 reads as fol-
lows: ]

PART 253—DEVELOPMENT AND USE
OF NON-GOVERNMENT STANDARDS
Sec.
253.1 Purpose.
2532 Applicability and scope.
253.3 Definitions,
2534 General,
253.5 Policy and guidance.
253.6 Responsibilities.
253.7 Effective date and implementation.

Avrnaority: b U.S.C, 301 and 10 U.S.C. 2451
through 2456.

§ 253.1 Purpose.

This part: (a) Amplifies the policies
of DoD Directive 4120.3, “Department, of
Defense Standardization Program,” June
6, 1973, governing the development and
use of specifications and standards; (b)
Places emphasis on the Department of
Defense participation in the develop-
ment of specifications and standards by
the non-government associations, insti-
tutes and professional societies; and (¢)
Provides guidance for the use of Federal
and Military specifications and stand-
ards for commercial products where ac-
ceptable non-government documents do
not exist.

§ 253.2 Applicability and scope.

This Part applies to the Military De-
partments and Defense Agencies (here-
inafter referred to as “DoD Conipo-
nents”) which develop specifications,
standards and purchase descriptions un-
der the provisions of DoD Directive
4120.3* and Defense Standardization

1 PFiled as part of original, Extra copies
avallable from the Naval Publications and
Forms Center, 5801 Tabor Avenue, Philadel-
phia, PA. 19120. Attn: Code 300.

Manual 4120.3-M.° “Standardization
Policies, Procedures and Instructions,
January- 1972, and to personnel who
participate in the activities of non-goy-
ernment hodies as defined by DoD Direc-
tive 5500.2, “Policies Governing Partic-
ipation of Department of Defense Com-
ponents and Personnel in Activities of
Private Associations,” August 4, 1972
(37 FR 16674, August 18, 1972), as “pri-
vate associations.”

§253.3 Definitions.

As used in this part, non-government
specifications and standards are those
developed by nationally recognized in-
dustry associations, non-government
standards organizations and professional
technical societies using the consensus
method and whose technical committees
are appropriately balanced (permitting
participation by public interest groups,
local/state/federal government, private
persons) .

§253.4 General.

The Department of Defense is placing
increased emphasis on the use of com-
mercial products and the use of common
commercial items in the manufacture of
military materiel. One method for achiev-
ing this objective is to facilitate the use
of specifications and standards developed
by nationally organized non-government
standards bodies which mainly serve the
private sector. Closer coordination and
cooperation between the DoD and the
non-government groups wiil enhance the
availability and applicability of non-
government standards to DoD use. Also.
a major objective is to reduce overlap-
ping, duplicative and conflicting docu-
ments generated separately by the DoD
and industry groups. In the broad picture,
the concept is a move toward a national
voluntary standards program.

§ 253.5 Policy and guidance.

(a) In accordance with DoD Directive
4120.3," it is desired that existing non-
government specifications and standards
be adopted and used in lieu of the de-
velopment and promulgation of a new
document when there is no substantial or
demonstrable advantage to the DoD in
the development of a new document. The
advantage shall be determined by com-
parison in terms of costs, logistic support,
performance requirements, quality con-
trol and usable life of the item under
existing specifications versus the pro-
posed new military specification or pur-
chase description. Duplications in the
military series and non-government
standards are to be avolded.

(b) Adopted non-government specifi-
cations or standards shall be used in the
design and the development of materiel
and referenced in the preparation ol
military specifications or standards for
materiel to the maximum extent prac-
ticable.

(e) DoD participation in the develop-
ment and/or adoption of a non-govern-
ment document (in accordance with De-

2 Filed as part of original.
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fense Standardization Manual 4120.3- °
M) * for items common to those available
commercially is preferred to the develop-
ment of a new, or revision of a, federal
or military specification, standard or
purchase description. However, military
or federal series documents will be de-
veloped and used in the event that essen-
tial requirements are not included in the
development of non-government docu-
ments.

(d) Specifications developed by DoD
components for commercially available
squipments, parts and materials shall be
in a simplified form. Such specifications
will be limited to the minimum essential
physical, functional and quality assur-
ance requirements which are important
to the intended use of the item.

Note,—Specifications for unique military
materiel shall conform to the policles and
procedures governing the development of the
military series of specifications In accordance
Manual

»  Defense Standardization

+120.3-M) 2

(e) DoD Components ghall actively
participate in the technical aspects of
dustry associations, institutes and pro-
fessional societies engaged in the pro-
mulgation of non-government standards
to the extent of their interest (DoD Di-
rective 5500.2) and within the limits of
prudent use of manpower and fiscal re-~
sources. Participation will normally be
limited to assignee activities, military co-
ordinating activites (preparing activity)
and custodians.

$ 253.6 Responsibilities.

(a) DoD Standardization Assignee
Activities for Federal Supply Classes and
Areas, in cooperation with the prepar-
ing activities and military coordination
activities (Defense  Standardization
Manual 4120.3-M)* shall develop and
maintain a roster of DoD personnel
participating in the development of
standards on non-government task
groups 4nd committees. Further, within
the scope of their respective assign-
ments, they shall initiate standardization
projects to adopt the non-government
standards in which DoD Components
have both interest and participating
personnel. (Interest is defined as active
participation on committees and /or sub-
mission of data, comments and balloting
in the consensus process.) The above
rosters and lists shall be furnished to the
Defense Materiel Specifications and
Standards Office (DMSSO) as an annex
to the Annual Report of Accomplish-
ments, Reports Control Symbol DD-
(I&L) SA-758, submitted by assignee
activities.

(b) DMSSO shall integrate the lists
and rosters. The consolidated list and
roster shall be combined with the lists
and rosters obtained from non-govern-
ment standards bodies, resulting in a
single national standardization projects
list. As appropriate, the military coordi-
nating activity for non-government
brojects will be identified on the consoli-
dated project list.

o) _The military coordinating activity
shall initiate action for adoption of non-

PROPOSED RULES

government documents simultaneous
with the issuance of the document by its
parent standards body. Under these cir-
cumstances where the document was
subjected to broad intra-Dod coordina-
tion during its development, recoordina-
tion under provisions of Defense Stand-
ardization Manual 4120.3-M* is not
required. The military coordinating
activity shall initiate action to adopt the
document in accordance with the pro-
visions of Defense Standardization Man-
ual 4120.3-M * in the event that.DoD par-
ticipation in the document development
was minimal.

8§ 253.7 Effective date and implementa-
tion.

This part is effective immediately. The
Defense Standardization Manual 4120.3-
M * shall be revised within 90 days, after
publication of final rules, to provide uni-
form implementing procedures.

Dated: July 26, 1976.

MauricE W. ROCHE,
Correspondence and
OASD (Comp-

Director,
Directives
troller) .

|FR Doc.76-22099 Filed 7-20-76;8:45 am]

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service
[7CFRPart52]
STANDARDS FOR GRADES OF FROZEN
PEAS

Proposed Revision

Notice is hereby given that the United
States Department of Agriculture is con-
sidering revising the United States
Standards for Grades of Frozen Peas.

These grade standards are issued under
the authority of the Agricultural Mar-
keting Act of 1946 (Sec. 203, 60 Stat.
1090, as amended; (7 US.C. 1624)),
which provides for the issuance of offi-
cial U.S. grades to designate different
levels of quality for the voluntary use by
producers, buyers, and consumers, Offi-
cial grading services are also provided
under this Act upon request of the appli-
cant and upon payment of a fee to cover
the cost of such services.

All person who desire to submit written
data, views, or arguments for considera-~
tion in connection with the proposal
should file same in duplicate not later
than September 30, 1976 with the Hear-
ing Clerk, U.S. Department of Agricul-
ture, Room 112, Administration Building,
Washington, D.C. 20250, All written sub-
missions made pursuant to this notice
will be available for public inspection at
the office of the Hearing Clerk during
regular business hours (7 CER 1.27(b)).

(Note.—Compliance with the provisions of
these standards shall not excuse fallure to
comply with the provisions of the Federal
Food, Drug, and Cosmetic Act or with appli-
cable State laws and regulations.)

STATEMENT OF CONSIDERATION LEADING TO
THE PROPOSED REVISION

The current grade standards for frozen
peas were last revised in 1959. Since that
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time international standards for frozen
peas have been issued by the Codex
Alimentarius Commission. The U.S. Food
and Drug Administration (FDA) has
promulgated standards of identity and
minimum standards of quality for frozen
peas taken for the most part from the
international standards. The FDA Stand-
ards became effective December 31, 1974,
These developments along with changes
in packing practices suggest a need for
re-evaluating the quality requirements
of the current standards.

It is proposed to bring the USDA grade
standards in line with the FDA minimum
standards of quality. The FDA standards
of quallty affect only the Grade C level
of the USDA standards.

The proposed revision would:

(1)- Increase slightly the allowances
for blemished peas, seriously blemished
peas, and blond or cream colored peas
in the Grade C classification;

(2) Decrease slightly the allowances
for pea fragments in the Grade C clas-
gification;

(3) Decrease slightly the percentage of
peas that may sink in a 16% salt brine
solution in the factor of “maturity” in
the Grade C classification;

(4) Eliminate the dual grade nomen-
clature such as “U.S. Fancy,” “U.S. Extra
Standard,” and “U.S. Standard.” Only
the letter grade nomenclature would be
retained. This is in keeping with the De-
partment’s policy to simplify grade
nomenclature; v

(5) Provide double brining reqguire-
ments in the Grades A and B classifica-
tions for the factor of maturity. Current
standards provide recuirements for only
one brine in each of the grade classifica~
tions with no restrictions on the maturity
of the peas that sink, The proposal would
be more restrictive on the maturity of
peas that sink in the 13 percent brine for
Grade A and 15 percent brine for Grade
B; and -

(6) Change the format of the current
standards by using the attributes con-
cept which would:

iz( a) Provide for a standard sample unit
size:

(b) Classify the various types of de-
fects according to severity;

(c) Set each defect classification to
specific AQL’s (acceptable quality levels) ;

(d) Provide acceptance sampling
plans, one set designed for lot inspec-
tion and one set designed solely for on-
line inspection, both geared to the sample
unit size, AQL’s and known degree of re-
liability; and

(e) Elminate the scoring system.

The attributes concept was requested
by the American Frozen Food Institute,
Based on sound statistical principles—
the attributes standards are better
adapted to in-plant quality control than
conventional standards. They are equally
applicable to lot inspection and provide
a greater degree of reliability with re-
spect to acceptance sampling.

The proposed revision to this subpart
of TCFR E"m‘l: 52 is as follows:
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