Sec.

180.5 Other Customer Claims and Griev-
ances.

180.6 Member-to-Member Settlement Pro-
cedures.

AUTHORITY: Sections 5a(11) and 8a of the
Commodity Exchange Act, as amended
("Act), 7 US.C. Ta(1l), 12a (Supp. 1V,
1974).

§ 180.1 Definitions.

(a) The term “claim or grievance” as
used in this Part shall mean anv dispute
which arises out of any transaction on or
subject to the rules of the particular con-
tract market which is the forum for
settlement procedure, executed by or
effected through a member of that con-
tract market or employee thereof. which
dispute does not require for adiudication
the presence of essential witnesses or
third parties over whom the contract
market does not have jurisdiction and
who are not otherwise available. The
term claim or grievance does not include
disputes arising from cash market trans-
actions which are not a part of, or di-
rectly connected with, any transaction
for the purchase or sale of any com-
modity for future delivery.

(b) The terms “customer” and “cus-
tomers” as used in this Part shall mean
any person with a claim or grievance
against a member of the particular con-
tract market which is the forum for the
arbitration or other dispute settlement
procedure, or employee thereof; provided
however, that “customer” and “custom-
ers"” do not include members of the con-
tract market where the claim or griev-
ance arose.

§ 180.2 Fair and Equitable Procedure.

Within ninety days of the effective
date of this Part, every contract market
shall adopt rules which provide for a fair
and equitable procedure through arbi-
tration or otherwise for the settlement of
customers’ claims and grievances not in
excess of $15,000 against any member or
employee thereof which shall include at
least the following as minimum require-
ments:

(a) The procedure shall be objective
and impartial. Customers must be pro-
vided with the choice of a panel or other
decision-making body having at least a
majority of the persons serving thereon
who are not members or associated with
any member of the contract market, or
employee thereof, and who are not other-
wise associated with the contract mar-
ket. The rules of a contract market may,
with proper notice, require the customer
to request such a panel or other such de-
cision-making body at the time of sub-
mission of the claim or grievance to the
procedure, and, if such an election is
made, to notify the customer at such
time that the panel or other such de-
cision-making body may, in its discre-
tion, assess the losing party with any
increased costs or otherwise allocate any
incurred costs, if any, attendant to hav-
Ing such a panel or decision-making
body. Ex parte contacts by any of the
parties with members of any panel shall
not be permitted.

(b) The procedure shall grant each of
the parties the right, if desired, to be
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represented by counsel, at his own ex-
pense, in any aspect of the procedure.
(¢) The procedure shall provide for the
prompt settlement of claims or griev-
ances and counterclaims, if any (per-
mitted by § 180.4 of this Part). Unnec-

“essary or unreasonable delay by any of

the parties shall not be permitted.

(d) The procedure shall require ade-
quate notice to the parties and opportu-
nity for a prompt hearing as follows:

(1) Each of the parties shall be en-
titled personally to appear at such hear-
ing, unless the contract market shall
have adopted a procedure for the writ-
ten submission of claims or grievances
(and any counterclaims applicable
thereto) which are in the aggregate
under $2,500. If the claim or grievance
(and any counterclaim applicable there~
to) is in the aggregate under $2,500,
then provision may be made for the claim
or grievance of a customer to be resolved
without a hearing through a submission
on the basis of written documents,

(2) The formal rules of evidence need
not apply at the hearing.-Nevertheless,
the procedures established may not be

so informal as to deny due process. Each -

party must be given adequate opportu-
nity to prepare and present all relevant
facts in support of the claims and griev-
ances, defenses or counterclaims (per-
mitted by § 180.4 of this Part), and to
present rebuttal evidence to such claims
or grievances, defenses or counterclaims
made by the other parties.

(3) Each party shall be entitled to ex~
amine other parties and any witnesses
appearing at the hearing and to examine
all relevant documents presented in con-
nection with the claim or grievance, de-
fense or counterclaim applicable thereto.

(4) A verbatim record of the hearing
may be required, the cost of which must
be reasonable. There shall be no require~
ment that a verbatim record be tran-

scribed unless requested by a party who _

shall bear the cost of the transcription,
and contract markets shall otherwise
seek to minimize the cost associated with
such record.

(e) The procedure shall provide ade-
quate notice to the parties in advance
of a submission of a claim or grievance,
or counterclaim (permitted by § 180.4 of
this Part), of the nature and amount of
any fees or costs which may be assessed
against customers utilizing the proce-
dure. Fees or costs shall be reasonable,
particularly in relation to the complexity
and amount of the claim or grievance
or counterclaim, if any, presented. Costs
may be apportioned among the parties
or may be assessed against the losing
party as the panel or other decision-
making body, in its discretion, sees fit.

(f) The procedure shall provide that
the settlement award shall be rendered
promptly in writing and be final. There
shall be no right of appeal to any entity
within the contract market which can
overturn the settlement-procedure de-
cision; the only right of appeal being as
provided under applicable law.

(g) The procedure shall not impose
any restrictions on the jurisdiction or
venue of any court to enforce an award
S0 rendered.
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§ 180.3 [Reserved]
§ 180.4 Counterclaims.

A procedure established by a contract
market under the Act for the settlement
of customers’ claims or grievances
against a member or employee thereof
may permit the submission of a counter-
claim in the procedure by a person
against whom a claim or grievance is
brought. The contract market may per-
mit such a counterclaim where the
counterclaim arises out of the transac-
tion or occurrence that is the subject of
the customer’s claim or grievance and
does not require for adjudication the
presence of essential witnesses, parties
or third persons over whom the contract
market does not have jurisdiction. Such
a counterclaim may not be for an
amount in excess of $15,000. Other
counterclaims are permissible only if the
customer agrees to the submission after
the counterclaim has arisen, and if the
aggregate monetary value of the counter-
claim is capable of calculation and is not
in excess of $15,000.

§ 180.5 Other Customer Claims and
Grievances or Disputes.

A contract market may establish a
procedure for settlement of customers’
claims and grievances or disputes against
any member or employee thereof, which
are not covered by §§ 180.1 through 180.4
of this Part. The procedure shall be in-
dependent of. and shall not interfere
with or ‘delay the resolution of, cus-
tomers’ claims or grievances submitted
for resolution under the contract mar-
ket procedure established pursuant to
the Act. The procedure must be volun-
tary, and must be fair and equitable as
defined by § 180.2 of this Part, except
that the aggregate monetary value of
the claim or grievance or counterclaim,
if any, may exceed $15,000.

§ 180.6 Member-to-member
Procedures.

A contract market may establish a
procedure for compulsory settlement of
claims or grievances or disputes which
do not involve customers. If adopted, the
procedure shall be independent of, and
shall not interfere with or delay the reso-
lution of, customers’ claims or grievances
submitted for resolution under the pro-
cedure established pursuant to the Act.
Such a procedure shall provide proce-
dural safeguards which must include, at
a minimum, fair and equitable proce-
dures conforming to those set forth in
§ 180.2 of this Part, except that the elec-
tion of the mixed panel contained in
§ 180.2(a) of this Part need not be
required.

The foregoing rules adopted by the
Commission shall become effective Sep-
tember 30, 1976, except as specified in
the rules. .

Issued in Washington, D.C., on June
25, 1976, by the Commission.

WirLiam T. BAGLEY,
Chairman, Commodity Futures
Trading Commission.

[FR Doc.76-19019 Filed 7-1-76;8:45 am|

Settlement
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COMMODITY FﬁTURES TRADING
COMMISSION

[ 17 CFR Part 180 ]

ARBITRATION OR OTHER DISPUTE
SETTLEMENT PROCEDURES

Notice of Proposed Rulemaking

On November 24, 1975, the Commodity
Futures Trading Commission (“Com-
mission”) proposed rules governing con-
tract market arbitration or other dis-
pute settlement procedures, which were
published at 40 FR 54430. The Commis-
sion has adopted rules §§ 180.1, 180.2,
180.4, 180.5 and 180.6 in substantially the
same form as previously proposed. See
41 FR 27520 (same date as this notice).
However, the Commission has deter-
mined to amend previously proposed
§ 180.3 in the form set forth below and
to seek additional comment from inter-
ested persons on the amended proposed
rule prior to adoption.

The Commission’s previously proposed
rule § 180.3 provided that use of the
arbitration or other dispute settlement
procedures for customers established by
contract markets must be voluntary.
That rule also stated that contract mar-
ket rules governing such proeedures must
prohibit any agreement or understanding
pursuant to which customers agreed to
submit claims or grievances for settle-
ment under the procedure prior to the
time the claim or grievance arose. It also
prohibited persons registered with the
Commission from entering into any
agreement or understanding with the
customer in which the customer agreed
to submit a claim or grievance, pertain-
ing to any transaction subect to the
jurisdiction of the Commission, to an
arbitration or other dispute settlement
procedure prior to the time such claim
or grievance arose. However, these pro-
hibitions did not apply to claims or griev-
ances arising out of transactions occur-
ring prior to the date of adoption of the
previously proposed rule and for a period
of one year thereafter—provided that
such transactions were subject to agree-
ments entered into before the adoption
of the rule.

The Commission received favorable
comments on this proposal from at least
one customer-oriented representative,
but the Commission also received several
adverse comments on previously proposed
rule § 180.3, most of which were made by
futures commission - merchants. Com-
mentators supporting both of these view-
points presented legal and policy-
oriented arguments in favor of their
positions; some of these arguments are
discussed below and others are discussed
in the Commission’s prior explanation of
its proposed rules in the FEDERAL REGIS-
TER. See 40 FR 54430, 54432-34 (Novem-
ber 24, 1975). The Commission also re-
ceived comments from a representative
of the American Arbitration Association,
who expressed concern that the Commis-
sion’s proposed rule may have an adverse
impact upon the efficacy of arbitration
and may tend to discourage persons from
utilizing the arbitration process.

PROPOSED RULES

The Commission has weighed carefully
the comments by futures commission
merchants, customer representatives and
the American Arbitration Association.
And, the Commission has taken cogniz-
ance of the utility and need for arbitra-
tion, which provides a mechanism for

quick and less costly resolution of dis-

putes.’

The Commission also recognizes that,
unless there is binding arbitration, fu-
tures commission merchants and other
registered persons will have no recourse
except to the courts for settling disputes
with customers. This will increase the
time in which a dispute may be un-
resolved and entail greater expense that
will ultimately be borne by customers as
a cost of doing business. For those rea-
sons, the Commission believes that bind-
ing arbitration agreements are to be en-
couraged. Nevertheless, the Commission
believes that it must establish require-
ments that will assure customers of a
futures commission merchant or other
registered person do not unknowingly or
involuntarily waive rights and remedies
available under the Commodity Ex-
change Act. r

Agreements presently utilized by fu-
tures commission merchants may dis-
courage customers from using the Com-
mission’s reparation procedures under
section 14 of the Act, which was intended
by Congress to give customers an alter-
native forum to obtain relief from regis-
tered persons who have violated the
Commodity Exchange Act or rules there-
under.” In this connection, a House re-
port on the legislation which became
sections 5a(11) and 14 of the Act stated
that:

This section [Section 14] establishes a for-
mal complaint procedure before the Commis-
sion for the adjudication of grievances which
result from violations of the Act. It is pri-
marily intended as a forum for aggrieved cus-

! The Chief Justice of the United States
Supreme Court has only recently stressed
the value of arbitration in resolving dis-
putes. See, Speech by Warren Burger, Agenda
for 2000 A.D.—Need for Systematic Anticipa-
tion, given on April 7, 1976, in St. Paul,
Minnesota, before the National Conference
on the Causes of Popular Dissatisfaction
with the Administration of Justice.

27 US.C. § 18 (Supp. IV, 1974). Section 14
of the Act allows any person complaining of
violations of the Act by a person registered
under the Act to apply to the Commission
for reparation of a -Specific monetary
amount. The Commission has established
rules of procedure for complaints under sec-
tion 14, the manner in which hearings are
conducted and, where appropriate, proce-
dures for setting the amount of reparation
due to the injured party. See 41 F.R. 3994
(January 27, 1976). Section 14 became effec-
tive on January 23, 1976. After that date,
the Commission can hear claims for repara-
tions arising after Janpuary 23, 1975, in that
section 14 applies to clalms which arose
within one year Immediately prior to its ef-
fective date; thereafter the limitation period
becomes a two-year period from the date of
the violative transaction, See Section 106 of
the Commodity Futures Trading Commis-
sion Act of 1974, Pub. L. No, 93-463 (October
23, 1974), as amended, Pub. L. No. 94-16
(April 16, 1975) .

tomers [certain] persons registered under
the Act * * *. The procedure is also intended
as a separate remedy designed to supplement
the informal “settlement procedures” con-
templated of the contract markets * * *
which are required under other sections
of the legislation (H.R. 13113, Sections
200 * * *). The Committee expects the Com-
mission to publish regulations, commen-
surate with these related provisions of the
Act, to implement and coordinate these * * *
types of grievance proceedings and their
utilization and availability for resolution of
disputes.”

Further, unless there is an informed
consent, customers may be unwittingly
deprived of a private right of action in
the federal courts for violation of the
Commodity Exchange Act or rules
thereunder.*

The Commission has determined that
it should be guided by the statutory lan-
guage of section 5a(11), which requires
contract markets to establish arbitration
or other dispute settlement procedures
that are “voluntary.” In this connection,
futures commission merchants testified
before the Commission in its oral hearing
on March 5, 1976, that those firms would
refuse to deal with persons who declined
to sign binding arbitration agreements
contained in customer agreement forms.
This precludes a “voluntary” act by cus-
tomers, since they would be effectively
frozen out of the market unless they
signed mandatory predispute arbitration
agreements. Also, the Commission has
observed that the customer agreement
forms of most futures commission mer-
chants provide for arbitration of cus-
tomer claims or grievances in a forum
other than the contract market where
the claim or grievance arises. The Com-
mission believes, in light of the wide-
spread use of these forms in industry,
that such agreements could'discourage
and may effectively preclude utilization
of arbitration or other dispute settlement
procedures mandated by section 5a(1l)
or permitted by the Commission’s rules.
This frustrates the operation of section
5a(11l) in that customers are not being
given access to contract market arbitra-
tion or other dispute settlement proce-
dures that are “voluntary.”

After careful review of the comments
it has received, the Commission has de-
termined to amend previously proposed
rule § 180.3 in order to assure the efficacy

SH.R. Rep. No. 93-975, 93d Cong., 2d Sess.
22 (1874) (emphasis supplied). The report
also stated (id at 23) that contract market
settlement procedures would be ‘‘comple-
menting the Commission’s procedures” and
that:

It is the intent of the Committee that
those complaints which can be resolved in-
formally and settled withiout a formal pro-
ceeding through the mechanism contem-
plated of the contract market or * * * fu-
tures association should be encouraged to
be resolved in such manner,

‘ See generally, e.g., Goodman v, H. Hentz &
Co,, 265 F. Supp. 440 (N.D. Ill. 1967). The
Commission does not support the proposition
that a binding arbitration agreement will
constitute a waiver of a private right of ac-
tion where the agreement was not entered
into voluntarily or where the customer un-
knowingly waived this right.
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of arbitration or other dispute settle-
ment procedures as well as to meet the
requirements of section 5a(11) , which re-
quire such procedures to be available and
to be voluntary. Because of the contro-
versal nature of proposed § 180.3, the
Commission has decided to seek addi-
tional public comment. As amended, pro-
posed § 180.3 would prohibit agreements
between customers and futures commis-
sion merchants or other registered per-
sons that require submission of claims or
grievances to a binding arbitration pro-
cedure prior to the time the claim or
grievance arises, unless the agreement
meets certain prescribed conditions, For
example, the agreement would be re-
quired to be in writing and the customer
would have to be given specified written
warnings in large bold-faced type as to
the effect of the agreement. Also, such
agreements could not be used to prevent
customers from seeking reparations
under section 14 of the Act, 7 U.S.C. 18,
except as prescribed in the rule.
Proposed rule § 180.3, as amended, thus
provides that even where there is a bind-
ing arbitration agreement, the customer
may elect to seek reparations instead.
This option may be exercised by the cus-
tomer before requesting arbitration or
within thirty days after the futures com-
mission merchant or other registered
person seeks to arbitrate undér the
otherwise binding arbitration agreement.
In the event the customer seeks a repara-
tion proceeding but the Commission de-
clines to accept the claim under the pro-
cedure, the claim may thereafter be sub-
mitted to the arbitration procedure
under the agreement.® Also, aspects of a
claim or grievance that are not cogniz-
able in the reparations procedure may
be submitted to arbitration (i.e., claims
or grievances that do not involve viola-
tions of the Act or rules thereunder). If
the customer elects the arbitration pro-
ceeding, he will thereafter be foreclosed
from seeking reparations for the claim
or grievance submitted in the proceeding.
Similarly, in instances where a repara-
tion proceeding is concluded, there will
be a res judicata effect as to the matter
considered in the reparation proceeding.
As was noted in the House report on the
legislation which became section 14 of
the Act:
A customer reparation proceeding before
the Commission will be authorized * * * for
handling customer complaints which arise
{rom violations of the Act, particularly those

Section 14 and the Commission’s rules
thereunder grant the Commission discretion
o determine whether a claim has been made
hat would be appropriate for a reparation
proceeding. See section 14, of the Act and

§12.22, 1225 and 12.31 of the Commission’s
tules, 41 FR 3994, 4001-02, 4003 (Jan. 27,
1t . Exercise of that discretion by the
Commission in determining not to process
& claim would not ipso facto be a basis for
excluding a claim from an arbitration pro-
ceding, since different standards and poli-
ctles may apply in the arbitration proceeding
2.g. a violation of certain exchange rules
nay be the basis of an arbitration award, but
14y not support a reparation award if the
particular rule is not a violation of the Com-
modity Exchange Act or rules thereunder) .
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which result in monetary damages to the cus-
tomer. The Commission will have original
Jurisdiction to consider all such complaints
which have not been resolved through the in-
formal settlement procedure required of the
contract markets [under section 5a(ll)]

LA N

If a binding arbitration agreement is
utilized prior to the occurrence of the
claim or grievance, proposed rule § 180.3,
as amended, requires customers to be
given adequate warning of their rights.
Specifically, such agreements must con-
tain the following warning in large bold-
face type:

WHILE THE COMMODITY FUTURES
TRADING COMMISSION (CFTC) ENCOUR-
AGES THE SETTLEMENT OF DISPUTES BY
ARBITRATION. IT REQUIRES THAT YOUR
CONSENT TO SUCH AN AGREEMENT
BE VOLUNTARY. YOU NEED NOT SIGN
THIS AGREEMENT TO OPEN AN AC-
COUNT WITH [name of fcm]. See 17 C.F.R.
§§180.1-180.6.

BY SIGNING THIS AGREEMENT, YOU
MAY BE WAIVING YOUR RIGHT TO SUE
IN A COURT OF LAW, BUT YOU ARE NOT
WAIVING YOUR RIGHT TO ELECT LATER
TO PROCEED PURSUANT TO SECTION 14
OF THE COMMODITY EXCHANGE ACT TO
SEEK DAMAGES SUSTAINED AS A RESULT
OF A VIOLATION OF THE ACT. IN THE
EVENT A DISPUTE ARISES AND YOU ARE
NOTIFTED THAT [name of fcm| INTENDS
TO SUBMIT THE DISPUTE TO ARBITRA-
TION, IF YOU BELIEVE A VIOLATION OF
THE COMMODITY EXCHANGE ACT IS IN-
VOLVED AND YOU PREFER TO REQUEST
A SECTION 14 “REPARATIONS"” PROCEED-
ING BEFORE THE CFTC, YOU WILL STILL
HAVE 30 DAYS IN WHICH TO MAKE THAT
ELECTION.

Proposed rule § 180.3 requires the ar-
bitration clause in these agreements to
be separately endorsed by the customer.
If the customer declines to sign this
agreement,; the futures commission mer-
chant may not use that refusal alone as
a ground for rejecting that person as a
customer of that firm.

If an arbitration agreement with a
customer specifies a forum for settle-
ment other than the arbitration or other

"H.R. Rep. No. 93-975, 83d Cong., 2d Sess.
2-3 (1974). In its Federal Register notice an-
nouncing the adoption of rules of procedure
under section 14 of the Act, the Commission
stated:

The Commission is of the opinion that the
utilization of either an arbitration proceed-
ing or civil court litigation is a walver of the
remedies available under the reparation pro-
cedures if the arbitrtaion proceeding or court
litigation is pursued to a final decision on the
merits. In order to prevent the utilization of
the reparation procedures while an arbitra-
tion proceeding or civil court litigation is
pending, based on the same facts set forth
and against the same party or parties named
In a complaint, the Commission has deter-
mined to require the complainant to set forth
in the complaint any pending arbitration
proceeding or court litigation based on the
facts set forth and against the same party or
parties named in the complaint. (§12.21(a)
(7)) Should such an arbitration proceeding
or court ltigation be pending at the time the
reparation complaint is filed with the Com-
mission, the Commission will ordinarily stay
the reparation proceeding pending a decision
by the arbitration panel or court.

41 FR 3994 (January 27, 1976). -
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dispute settlement procedure established
pursuant to section 5a(11) of the Act and
Commission rules (e.g., American Arbi-
tration Association or New York Stock
Exchange), the proceedings in such a
forum must comply with the require-
ments set forth in Commission rule
§180.5. This requirement is designed to
assure that customers are given ade-
quate procedural and other protections.
In brief, an agreement for binding
arbitration in advance of a claim or
grievance could be entered into as fol-
lows: A prospective customer of a futures
commission merchant . would be asked by
the futures commission merchant to sign
a customer agreement and to separately
endorse that part of the agreement con-
taining the binding arbitration agree-
ment and warning. If the prospective
customer refuses to do so, such refusal
alone could not be used as a basis for
declining to deal with the customer. If
the customer endorses the clause or
clauses and a claim or grievance sub-
sequently arises, the customer may seek
to submit the claim or grievance to the
reparation procedure under section 14 of
the Act at any time prior to submitting
the claim or grievance to the arbitration
or other dispute settlement procedure
specified in the agreement. On the other
hand, if the futures commission mer-
chant or other registered person who is
a party to the agreement seeks to submit
a claim or grievance to the arbitration or
other dispute settlement procedure speci-
fied in the agreement, the customer must
be notified in writing of that intent at
least thirty days prior to the submission
of the claim or grievance to the proce-
dure. The same notice must also state
that the customer may submit the claim
or grievance to the reparation procedure
available under section 14 of the Act,
provided that section is applicable. If a
claim or grievance is not submitted to
the reparation procedure within thirty
days after notice is received by the cus-
tomer, the arbitration or other dispute
settlement procedure may be utilized by
the registered person. If the Commission
does not commence a reparation pro-
ceeding as requested by a custamer, or to
the extent the claim or grievance is not
subject to the reparation procedure, the
claim or grievance may be submitted to
the arbitration or other dispute settle-
ment procedure under the agreement.
The Commission has also determined
to revise the eflective date of amended
proposed rule % 180.3. As noted, pre-
viously proposed rule § 180.3 contained
a provision which delayed its effective
date for certain existing arbitration
agreements. After further consideration,
however, the Commission is concerned
that this provision may be inconsistent
with the rights of persons under the Act
who are affected by such agreements,
The Commission has determined that
amended proposed rule §180.3, if
adopted, would be effective 60 days after
notice of adoption is published.
- On the effective date, all compulsory
arbitration agreements which do not
comply with the amended proposed rule

- §108.3 will be null and void, including
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those heretofore signed by customers.
The Commission specifically requests
comments regarding whether notice
should be given to customers that such
agreements will be null and void. In
those circumstances where a customer
prior to the effective date of amended
proposed rule § 180.3 has sought or seeks
reparations before an arbitration pro-
ceeding has been substantially com-
pleted, the Commission believes that the
customer has a right under the Com-
modity Exchange Act from and after
January 23, 1975, to seek reparations for
violations of the Act. In other circum-
stances, the Commission believes its
views can best be made known in the
context of the individual cases which
arise. In those cases, such facts as
whether the customer was advised of
reparations before submitting to arbitra-
tion, the stage of completion of the ar-
bitration proceeding, and whether the
customer participated in any arbitration
proceeding should be given consideration
and may militate against the require-
ment that reparations take precedence
over arbitration. For example, where a
customer has voluntarily submitted to
arbitration and was accorded a full
hearing, the Commission does not in-
tend to challenge such actions where the
customer had not sought reparations
prior to the arbitration proceeding.

In consideration of the foregoing, the
Commission hereby proposes to amend
Part 180, Chapter I of Title 17 of the
Code of Federal Regulations by adding
a new § 180.3 as follows:

§ 180.3 Voluntary procedure and com-
pulsory payments.

(a) The use by customers of the pro-
cedure established by contract markets
pursuant to the Act or this Part shall be
voluntary. The procedures so established
shall prohibit any argeement or under-
standing pursuant to which customers
of members of the contract market agree
to submit claims or grievances for settle-
ment under said procedures prior to the
time when the claim or grievance arose,
except in accordance with paragraph
(b) of this section.

(b) No futures commission merchant,
floor broker, associated person or any
other person registered with the Com-
mission under the Act shall enter into
any agreement or understanding with a

customer in which the customer agrees
to submit a claim or grievance, pertain-
ing to any matter or transaction subject

5
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to the jurisdiction of the Commission,
to any settlement procedure prior to the
time when the claim or grievance arose,
except as follows:

(1) Signing the agreement must not
be made a condition for the customer fo
utilize the services offered by the futures
commission merchant or other registered
person;

(2) If the agreement is contained as
a clause or clauses of a broader agree-
ment, the customer must separately en-
dorse the clause or clauses containing
the warning and other provisions speci-
fied herein;

(3) The customer must be advised in
writing that he or she may seek repara-
tions under section 14 of the Act by an
election made within 30 days after the
futures commission merchant or other
registered person notifies the customer
that the registered person intends to de-
mand arbitration under the agreement.
This notice must be given at the time
when the futures commission merchant
or other registered person notifies the
customer of its intention to arbitrate.
The customer must also be advised that
if he or she seéks reparations under sec-
tion 14 of the Act and the Commission
declines to institute reparation proceed-
ings, the claim or grievance will be sub-
ject to the preexisting arbitration agree-
ment and must also be advised that as-
pects of the claims or grievances that are
not subject to the reparations proced-
ure (i.e. do not constitute a violation of
the Act or rules thereunder) may be re-
quired to be submitted to the arbitration
or other dispute settlement procedure
set forth in the preexisting arbitration
agreement. ;

(4) The customer agreement must con-
tain the following cautionary language
printed in large bold-face type:

WHILE THE COMMODITY FUTURES
TRADING COMMISSION (CFTC) ENCOUR-
AGES THE SETTLEMENT OF DISPUTES B
ARBITRATION, IT REQUIRES THAT YOUR
CONSENT TO SUCH AN AGREEMENT BE
VOLUNTARY. YOU NEED NOT SIGN THIS
AGREEMENT TO OPEN AN ACCOUNT WITH
[name of fcm]. See 17 CFR 180.1-180.6.

BY SIGNING THIS AGREEMENT, YOU
MAY BE WAIVING YOUR RIGHT TO SUE
IN A COURT OF LAW, BUT YOU ARE NOT
WAIVING YOUR RIGHT TO ELECT LATER
TO PROCEED PURSUANT TO SECTION 14
OF THE COMMODITY EXCHANGE ACT TO
SEEK DAMAGES SUSTAINED AS A RESULT
OF A VIOLATION OF THE ACT. IN THE
EVENT A DISPUTE ARISES AND YOU ARE
NOTIFIED THAT [name of fcm] INTENDS
TO SUBMIT THE DISPUTE TO ARBITRA-

TION, IF YOU BELIEVE A VIOLATION OF
THE COMMODITY EXCHANGE ACT IS IN-
VOLVED AND YOU PREFER TO REQUEST A
SECTION 14 “REPARATIONS” PROCEED-
ING BEFORE THE CFTC, YOU WILL STILL
HAVE 30 DAYS IN WHIOCH TO MAKE THAT
ELECTION.

(5), If the agreement specifies a forum
for settlement other than a procedure es-
tablished pursuant to section 5a(11) of
the Act or this Part, the procedures of
such forum must comply with the re-
quirements of § 180.5 of this Part.

(¢c) The procedure established by a
contract market pursuant to section 5a
(11) of the Act or this Part may require
parties utilizing such procedure to agree,
under applicable state law, submission
agreement or otherwise to be bound by an
award rendered in the procedure, pro-
vided that the agreement to submit the
claim or grievance to the procedure was
made in accordance with paragraph (b)
of this section or the agreement to submit
the claim or grievance to the procedure
was made after the claim or grievance
arose. Any award so rendered shall be
enforceable in accordance with appli-
cable law.

(d) The procedure established by a
contract market pursuant to the Act or
this Part shall not establish any unrea-
sonably short limitation period foreclos-
ing submission of customers’ claims or
grievances or counterclaims (permitted
by § 180.4 of this Part) by contract mar-
ket members or employees thereof.

Interested persons may participate in
this proposed rule-making proceeding by
submitting comments in written form
to the Commodity Futures Trading Com-
mission, 2033 K Street, N.W., Washing-
ton, D.C. 20581, Attn: CCU. All com-
ments received on or before July 26,
1976, will be considered before the Com-
mission takes final action on the pro-
posal. Copies of all comments received
respecting the proposal will be available
for inspection at the Commission’s of-
fice in Washington, D.C.

(Secs. 5a(11) and 8a, Commodity Exchange
Act, as amended, (“Act”) 7 US.C. 7Ta(11)
12a)

Issued in Washington, D.C., on June
25, 1976.

By the Commission.

WiLrLiaMm T. BAGLEY,
Chairman, Commodity Futures
Trading Commission.

| FR Doc.76-19020 Filed 7-1-76;8:45 am|
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DEPARTMENT OF LABOR
Employment Standards Administration

MINIMUM WAGES FOR FEDERAL AND
FEDERALLY ASSISTED CONSTRUCTION

General Wage Determination Decisions

General Wage Determination Deci-
sions of the Secretary of Labor specify,
in accordance with applicable law and
on the basis of information available to
the Department of Labor from its study
of local wage conditions and from other
sources, the basic hourly wage rates and
fringe benefit payments which are de-
termined to be prevailing for the de-
seribed classes of laborers and mechanics
employed in construction activity of the
character and in the localities specified
therein.

The determination in these decisions
of such prevailing rates and fringe bene-
fits have been made by authority of the
Secretary of Labor pursuant to the provi-
sions of the Davis-Bacon Act of March
3, 1931, as amended (46 Stat. 1494, as
amended, 40 U.S.C. 276a) and of other
Federal statutes referred to in 29 CFR
1.1 (including the statutes listed at 36
FR 306 following Secretary of Labor's
Order No. 24-70) containing provisions
for the payment of wages which are de-
pendent upon determinations by the Sec-
retary of Labor under the Davis-Bacon
Act: and pursuant to the provisions of
Part 1 of Subtitle A of Title 29 of Code
of Federal Regulations, Procedure for
Predetermination of Wage Rates, (37 FR
21138) and of Secretary of Labor’s Or-
ders, 12-71 and 15-71 (36 FR.8755, 8756) .
The prevailing rates and fringe benefits
determined in these decisions shall, in
accordance with the provisions of the
foregoing statutes, constitute the-mini-
mum wages payable on Federal and fed-
erally assisted construction projects to
laborers and mechanics of the specified
classes engaged on conract work of the
character and in the localities described
therein.

Good cause is hereby found for not
utilizing notice and public procedure
thereon prior to the issuance of these de-
terminations as prescribed in 5 U.S.C.
553 and not providing for delay in effec-
tive date as prescribed in that section,
because the necessity to issue construc-
tion industry wage determination fre-
quently and in large volume causes pro-
cedures to be impractical and contrary
to the public interest.

General Wage Determination Deci-
sions are effective from their date of pub-
lication in the FEpERAL REGISTER without
limitation as to time and are to be used
in accordance with the provisions of 29
CFR Parts 1 and 5./Accordingly, the ap-
plicable decision together with any mod-
ifications issued subsequent to its publi-
cation date shall be made a part of every
contract for performance of the de-
indicated as required by an applicable
Federal prevailing wage law and 29 CFR,

NOTICES

Part 5. The wage rates contained therein
shall be the minimum paid under such
contract by contractors and subcontrac-
tors on the work.

MODIFICATIONS AND SUPERSEDEAS DECI-
SIONS TO GENERAL WAGE DETERMINATION
DECISIONS

Modifications and Supersedeas Deci-
sions to General Wage Determination
Decisions are based upon information ob-
tained concerning changes in prevailing
hourly wage rates and fringe benefit pay-
ments since the decisions were issued.

The determinations of prevailing rates
and fringe benefits made in the Modifi-
cations and Supersedeas Decisions have
been made by authority of the Secretary
of Labor pursuant to the provisions of
the Davis-Bacon Act of March 3, 1931, as
amended (46 Stat. 1494, as amended, 40
U.S.C. 276a) and of other Federal stat-
utes referred to in 29 CFR 1.1 (including
the statutes listed at 36 FR 306 follow-
ing Secretary of Labor's Order No. 24-
70) containing provisions for the pay-
ment of wages which are dependent upon
determination by the Secretary of Labor
under the Davis-Bacon Act; and pur-
suant to the provisions of Part 1 of Sub-
title A of Title 29 of Code of Federal
Regulations, Procedures for Predetermi-
nation of Wages Rates, (37 FR 21138)
and of Secretary of Labor’s Orders 13-71
and 15-71 (36 FR 8755, 8756) . The pre-
vailing rates and fringe benefits deter-
mined in foregoing General Wage Deter-
mination Decisions, as hereby modified,
and/or superseded shall, in accordance
with the provisions of the foregoing
statutes, constitute the minimum wages
payable on Federal and federally assisted
construction projects to laborers and
mechanics of the specified classes en-
gaged in contract work of the character
and in the localities described therein.

Modifications and Supersedeas Deci-
sions are effective from their date of
publication in the FEDERAL REGISTER
without limitation as to time and are to
be used in accordance with the provisions
of 29 CFR Parts 1 and 5. —~

Any person, organization, or govern-
mental agency having an interest in the
wages determined as prevailing is en-
couraged to submit wage rate informa-
tion for consideration by the Depart-
ment, Further information and self-ex-
planatory forms for the purpose of
submitting this data may be obtained by
writing to the U.S. Department of Labor,
Employment Standards Administration,
Office of Special Wage Standards,
Division of Wage Determinations, Wash-
ington, D.C. 20210. The cause for not
utilizing the rule-making procedures
prescribed in 5 U.S.C. 553 has been set
forth in the original General Wage
Determination Decision.

NEw GENERAL WAGE DETERMINATION

DECISIONS

New YOrK. - ccanescornona=
Pennsylvania — - - oo

NY76-3209
PAT6-3208

MODIFICATIONS TO GENERAL WAGE
DETERMINATION DECISIONS

The numbers of the decisions being
modified and their dates of publication
in the FEDERAL REGISTER are listed with
each State.

Colorado:

CO76-5043; CO76-5044; CO May 21, 1976.

76-5045.

Florida:

FL76-10856 oo Sept. 6. 1975.

FLT6-1036 oo oo Mar. 5, 1976.
Idaho:

ID76-5047 - June 4, 1976,
Eansas:

KST76-4197 - coccceeeeeee Dec. 5, 1975
Louisiana:

LA76-4091 . oo May 21, 1976.
Nebraska:

NE76-42056 - coeceveeee June 11, 1976
Nevada:

NV76-5008 - cceeracaa- Jan. 16, 1976.

NV76-5063 - ccvemmeemeaee June 11, 1976
Oklahoma:

(67 (¢ ( = /13 I I Feb. 6, 1976.
South Dakota:

SD76-5054; SD76-5065.... June 11, 1976.
Texas:

TX76-4078 - coemceeae May 7, 1976.

TX764084 o .- May 21, 1976.

TRYeE4101 STl oo June 18, 1976.
Virginia:

MDTSSITS. e May 21, 1976.
Washington, D.C.:

DOT6=81T4 i Do.

SUPERSEDEAS DECISIONS TO GENERAL
WAGE DETERMINATION DECISIONS

The numbers of the decisions being
superseded and their dates of publica-
tion in the FEDERAL REGISTER are listed
with each State.

Supersedeas Decision numbers are in
parentheses following the numbers of
the decision being superseded.

Arkansas:
AR-71 (AR76-4111)____=. Nov. 15, 1974,
California:
CA76-5148 (CA76-5058); Dec. 12, 1975.
CAT76-5149 (CAT6-5059) .
Indiana:
IN75-2133 (IN76-2084)_.. Dec.19, 1975
IN76-2056 (IN76-2083); Apr. 16, 1976
IN76-2057 (IN76-2083).
Kansas:
MOT75-4144 (MO76-4102) .. Aug.1,1975
MOT5-4008 (MO76-4103) .- Jan. 23, 1976.
Missouri:
MO75-4144 (MOT76-4102) .- Aug. 1, 1975.
MO75-4008 (MO76-4103) -~ Jan. 23, 1976
MO76-4010 (MO76-4105) .- Jan. 30, 1976.
MO76-4066 (MO76-4108); Mar. 5, 1976.
MO76-4067 (MOT6-4107).
Nevada:
NV76-5004 (NV76-5065)_-- Jan. 16,1976
New York:
NY76-3136 (NY76-3198); Jan. 23,1976
NY76-3138 (NY76-3202).
Oklahoma:
AP-304 (OK76-4109) .- Aug. 4, 1972
Tennessee:
AQ-4051 (TN76-1055).--- Jan. 18,1974
Texas:
TX76-4047 (TX76-4110)_. Feb. 20, 1976
TX76-4088 (TX76-4106) .. May 21,1976

Signed at Washington, D.C., this 25th
day of June 1976.

RaAy J. DOLAN,
Assistant Administrator,
Wage and Hour Division.
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