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It was concluded, among other things, 
that the environmental impacts of the 
proposed action are considered insignifi­
cant because (1) diversion of traffic pres­
ently handled on the subject line to 
motor carrier will increase fuel consump­
tion by an insignificant amount when 
compared to statewide consumption, (2) 
air and noise quality degradation and 
safety effects resulting from increased 
use of motor carrier are considered neg­
ligible, (3) there are no historic or 
archeological sites involved in the action, 
(4) potential effects on the only endan­
gered species thought to occur in the 
area, alligators, can be avoided by sched­
uling salvage activities during their 
period of hibernation, and (5) there are 
no definitive local development plans 
dependent on continued service over the 
subject line.

This determination was based upon the 
staff preparation and consideration of an 
environmental threshold assessment sur­
vey, which is available on request to 
the Interstate Commerce Commission, 
Office of Proceedings, Washington, D.C. 
20423; telephone 202-275-7692.

Interested persons may comment on 
this matter by filing their statements in 
writing with the Interstate Commerce 
Commission, Washington, D.C., 20423, on 
or before July 14,1976. j

This negative environmental determi­
nation shall become final unless good and 
sufficient reason demonstrating why an 
environmental impact statement should 
be prepared* for this action is submitted 
to tire Commission by the above-specified 
date.

[FRDoc.76-17722 Filed 6-16-76;8:45 am]

[Notice No. 275]
MOTOR CARRIER BOARD TRANSFER 

PROCEEDINGS
The following publications include mo­

tor carrier, water carrier, broker, and 
height forwarder transfer applications 
filed under Section 212(b); 206(a) , 211, 
312(b), and 410(g) of the Interstate 
Commerce Act.

Each application (except as otherwise 
specifically noted) contains a statement 
by applicants that there will be no sig­
nificant effect on the quality ofv the hu­
man environment resulting from ap­
proval of the application.

Protests against approval of the appli­
cation, which may include a request for 
oral hearing, must be filed with the Corn- 
mission within 30-days after the date of 
mis publication. Failure seasonably to 
file a protest will be construed as a 
waiver of opposition and participation in 
the proceeding. A protest must be served 
upon applicants’ representative (s), or ap­
plicants (if no such representative is 
f ^ e d ) , and the protestant must certify 
that such service has been made.

Unless otherwise specified, the signed 
« g *  and six copies of the protest shall 

oe nied with the Commission. All protests 
must specify with particularity the fac-

a.1, basis» and the section of the Act, 
applicable rule governing the pro­

posed transfer which protestant believes

FEDERAL

would preclude approval of the applica­
tion. If the protest contains a request for 
oral hearing, the request shall be sup­
ported by an explanation as to why the 
evidence sought to be presented cannot 
reasonably be submitted through the use 
of affidavits, v

The operating rights set forth below 
are in synopses form, but are deemed 
sufficient to place interested persons on 
notice of the proposed transfer.

No. MC-FC 76557 filed May 3, 1976. 
Transferee: Fairside Trucking, Inc., 7 
Chilton Road, Brockton, Massachusetts 
02401. Transferor: C. P. Burrill, Inc., 360 
Pearl Street, Brockton, Massachusetts 
02401. Applicant’s representative: Fran­
cis E. I^arrett, Jr., Esq., 10 Industrial 
Park ROad, Hingham, Massachusetts 
02043. Authority sought for purchase by 
transferee of the operating rights as set 
forth in Certificates No. MC-73648, is­
sued July 6, 1955, and No. MC-73648 
(Sub-No. 10) issued December 13, 1956, 
as follows: wood piling; telephone and 
power line poles, cross arms, and cables; 
equipment, materials, and supplies used 
in the construction or maintenance of 
telephone lines or plants; and such sal­
vage and scrap materials as are removed 
from telephone lines or plants from, to, 
or between points in Connecticut, Massa­
chusetts, New Hampshire, Rhode Island, 
Vermont, and Maine. Transferee is pres- 

~ ently authorized to operate as a common 
carrier under Certificate No. MC 120171 
and subs thereafter. Application has not 
been filed for temporary authority under 
Section 210a (b).

No. MC-FC 76576 filed May 6, 1976. 
Transferee: Huntley Trucking Company, 
Route 1, New Plymouth, Ohio 45654. 
Transferor: Ralph Emerson, doing busi­
ness as, Emerson Bros, 709 Wyandotte 
Avenue, Logan, Ohio 43138. Applicant’s 
representative: A. Charles Tell, Esq., 100 
East Broad Street, Columbus, Ohio 43215. 
Authority sought for purchase by trans­
feree of the operating rights of trans­
feror, as set forth in Certificate of Reg­
istration No. MC 99969 (Sub-No. 1), is- 

1 sued June 22, 1965, as follows: General 
commodities from and to Haydenville, 
Ohio; unfinished lumber from and to any 
point in Vinton County, Ohio; coal, clay, 
and clay products from and t© all points 
in Hocking County within 10 miles of the 
village limits of Haydenville, all re­
stricted against the transportation of 
hardware and groceries. Transferee pres­
ently holds no authority from this Com­
mission. Application has not been filed for 
temporary authority under Section 210a
(b).

No. MC-FC-76596, filed June 6, 1976. 
Transferee: KERMIC SMITH AND 
CLARENCE JOSEPH HEBERT, JR., Do­

lin g  business as GOLDEN TRIANGLE 
TRUCKING COMPANY, 1131 S. Memo­
rial Drive, Nederland, Texas 77627. 
Transferor: MARTIN FLEET EQUIP­
MENT, INC., Doing business as N. J. 
ARABIE TRUCKING SERVICE, 2970 
Blanchette Street, Beaumont, Texas 
77701. Applicants’ attorney: Austin L. 
Hatchell, 1102 Perry Brook Building,

Austin, Texas 78701. Authority sought 
for purchase by transferee of the oper­
ating rights of transferor as set forth in 
Certificate No. MC-138270 (Sub-Nb. 2), 
issued April 22, 1975, as follows: Gravel, 
in bulk, from Longville, La., to Beaumont, 
Orange, Port Arthur, and Vidor, Tex. 
Transferee presently holds no authority 
from this Commission. Application has 
not been filed for temporary authority 
under Section 210a(b).

No. MC-FC-76606, filed June 8, 1976. 
Transferee: Edith R. Yucha, doing busi­
ness as J. J. Yucha Trucking, 17 Scott 
Street, Tidioute, Pa. 16351. Transferor: 
Joseph J. Yucha, (Edith R. Yucha, Ex­
ecutrix), 17 Scott Street, Tidioute, Pa. 
16351. Applicants’ representative: Joseph 
A. Massa^ Jr., Atiorney-at-Law, 702 Penn 
Bank Bldg., Warren, Pa. 16365. Authority 
sought for purchase by transferee of the 
operating rights of transferor, as set 
forth in Certificate No. MC 83335, issued 
November 28, 1956, as follows: Bricks, 
wooden articles, lime and fertilizer, from 
specified points in Pennsylvania and New 
York, to specified points and places in 
New York and Pennsylvania. Transferee 
presently holds no authority from this 
Commission. Application has not been 
filed for temporary authority under Sec­
tion 210a(b).

No. MC-FC 76609, filed May 27, 1976. 
Transferee: Tank Lines, Inc., 1325 Dia­
mond Springs Road, Virginia Beach, Vir­
ginia 23455. Transferor: L. R. Capshaw, 
Inc., (Larry Wise, Receiver in Bank-, 
ruptcy), 4920 Southern Boulevard, Vir­
ginia Beach, Virginia 23462. Applicant’s 
representative: John C. Bradley, Esq., 
618 Perpetual Building, 1111 E Street, 
N.W., Washington, D.C. 20004. Authority 
sought for purchase by transferee of the 
operating rights of transferor, as set 
forth in Certificate No. MC 139680, issued 
October 1,1974, as follows: Fertilizer and 
fertilizer* materials from Norfolk, Va. and 
points within 10 miles of Norfolk, to Pen­
dleton, N.C. and points in North Carolina 
within 150 miles of Pendleton, N.C.; and 
fertilizer from Norfolk, Va. to Edenton, 
N.C. and points within 150 miles of Eden­
ton. Transferee presently holds no au­
thority from this Commission. Applica-: 
tion has not been filed for temporary au­
thority under Section 210a(b).

[seal] R obert L. O swald,
Secretary.

[FR Doc‘76-17720 Filed 6-16-76;8;45 am]

[AB 26 (Sub-No. 7) ]
SOUTHERN RAILWAY CO.

Abandonment Between Lockhart Junction 
and Lockhart, in Union County, South 
Carolina
Upon consideration of the record in 

the above-entitled proceeding, and of a 
staff-prepared environmental threshold 
assessment survey which is available to 
the public upon request; and -  

It appearing, That no environmental 
impact statement need be issued in-this 
proceeding because this proceeding does 
not represent a major Federal action sig-
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nificantly affecting the quality of the 
human environment within the meaning 
of the National Environmental Policy 
Act of 1969, 42 U.S.C. §§ 4321, et seq.; 
and good cause appearing therefor:

I t  is ordered, That applicant be, and 
it is hereby, directed to publish the ap­
pended notice in a newspaper of general 
circulation in Union County, S.C., on or 
before June 29, 1976 and certify to the 
Commission that this has been accom­
plished.

And it is further ordered, That notice 
of this finding shall be given to the gen­
eral public by depositing a copy of this 
order and the attached notice in the 
Office of the Secretary, Interstate Com­
merce Commission, Washington, D.C., for 
public inspection, and by delivering a 
copy of the notice to the Director, Office 
of the Federal Register, for publication 
in the F ederal R egister as notice to in­
terested persons.

Dated a t Washington, D.C., this 4th 
day of June, 1976.

By the Commission, Commissioner 
Brown.

[ seal"} R obert L. Oswald,
Secretary.

The Interstate Commerce Commission 
hereby gives notice that by order dated 
June 4, 1976, it has been determined 
that the proposed abandonment by the 
Southern Railway Company of a line of 
railroad between Lockhart Junction and 
Lockhart, a distance of 13.64 miles, in 
Union County, S.C., if approved by the 
Commission, does not constitute a major 
Federal action significantly affecting the 
quality of the human environment within 
the meaning of the National Environ­
mental Policy Act of 1969 (NEPA), 42 
U.S.C. §§4321, et seq., and prep­
aration of a detailed environmental im­
pact statement will hot be required 
under section 4332(2) (C) of the -NEPA.

It was concluded, among other things, 
that diversion of current -rail traffic will 
not result in a significant increase in 
energy consumption, highway traffic, or 
air pollution. As there are no definite in­

/
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dications of developmental activities 
which-relate to the rail line, abandon­
ment is not expected to have a serious 
adverse impact on rural community de­
velopment.

This determination was based upon 
the staff preparation and consideration 
of an environmental threshold assess* 
ment survey, which is available on re­
quest to the Interstate Commerce Com­
mission, Office of Proceedings, Washing­
ton, D.C. 20423; telephone 202-275-7692.

Interested persons may comment on 
this matter by filing their statements in 
writing with the Interstate Commerce 
Commission, Washington, D.C. 20423, on 
or before July 14,1976.

This negative environmental determi­
nation shall become final unless good and 
sufficient reason demonstrating why an 
environmental impact statement should 
be prepared for this action is submitted 
to the Commission by the above-specified 
date.

[FR Doc.76-17725 Filed 6-16-76;8:45 am]
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Title 45— Public Welfare
SUBTITLE A— DEPARTMENT OF HEALTH,

EDUCATION, AND WELFARE, GENERAL
ADMINISTRATION

PART 99— PRIVACY RIGHTS OF 
PARENTS AND STUDENTS

Final Rule on Education Records
Notice of proposed rulemaking was 

published in the F ederal R egister on 
January 6, 1975 a t 40 FR 1208 setting 
forth the requirements to be met by an 
educational agency or institution to pro­
tect the privacy of parents and students 
under section 438 of the General Educa­
tion Provisions Act, as amended (added 
by section 513 of Pub. L. 93-380 and 
amended by section 2 of Pub. L. 93-568).

Three hundred and twenty-one letters 
of comment were received during the 60- 
day public comment period which closed 
on March 7, 1975. All comments were 
given consideration during the revision 
of the regulations, the first segment of 
which was published in final form on-  ̂
March 2, 1976 a t 41 FR 9026. This docu­
ment supersedes the previously published 
final regulation. The revoked regulation 
has been incorporated for republication 
a t subparts A (Sections 99.2 and .3), C 
(Sections 99.21-23), and I> (Sections 
99.31 and .36) of this document, in order 
to provide the public with a single docu­
ment containing all regulatory provi­
sions pertaining to the Family Educa­
tional Rights and Privacy Act.

While the Department unquestionably 
supports the purpose of the law—to pro­
vide greater privacy safeguards to 
parents and students through the appli­
cation of fair information practice— 
during the course of developing this final 
regulation it became evident that trans­
lating this intent into practice might 
create a number of problems. For our 
part, there was a conscious effort to 
mitigate any disclocating effects which 
the regulation might have and, a t the 
same time, remain consistent with the 
statute.

We believe that some working experi­
ence with this regulation will be help­
ful to the Department in determining 
whether there is a need to modify this 
regulation or whether a recommenda­
tion for legislative change may be either 
necessary or appropriate.

As a result, the regulation is being is­
sued in final form, effective upon pub­
lication, with the commitment that com­
ments on the regulation and its opera­
tion, including its effect on the day-to- 
day activities of educational agencies and 
Institutions during the 1976-77 school 
year, will be formally invited for a 
ninety-day period commencing July 1, 
1977. These comments will be used in 
evaluating this regulation and will be 
shared with the Congress, as may be 
necessary, in order to improve the effects 
and effectiveness of the regulation and 
the statute upon which it is based.

In addition to welcoming comments Qn 
the substance of these regulations, the 
Department will also solicit public com­
ment regarding the most appropriate 
means of enforcing the provisions of the

Act. Regarding the means of enforcement 
available to the Department, while edu­
cational agencies and institutions are ac­
countable for Federal funds they receive 
and must act in conformity with Federal 
law, the practice of using the expenditure 
of Federal funds as leverage may not be 
the most effective way to accomplish the 
objectives of this statute. We would be 
interested in your views as to whether 
other more appropriate means of en­
forcement than institutional funds cutoff 
are or should be available.

A n aly sis  op E arlier Comments

A su m m ary  of the major comments re­
ceived follows in order of the sections 
numbered as in the final regulations. 
Each summary of comments is followed' 
by a response which indicates whether or 
not a change has been made in the regu­
lations. Technical changes, such as the 
renumbering of sections, are listed u&der 
other changes a t the end of each section 
or subpart.

SUBPART A— GENERAL

1. Section 99.1 Applicability of part.
Comment. A commenter suggested 

that the determination as to whether or 
not an educational agency or institution 
would be required to comply with section 
438 of the Act and this part should be 
based on the actual receipt of funds and 
not on whether funds have been made 
available under an applicable program.

Response. Sections 438 (a) (1) (A), (a) 
(2), (b)(1), and (b)(2) state that “No 
funds shall be made available under any 
applicable program to any educational 
agency or institution. * * there­
fore, no change has been made in the reg­
ulations. However, the term “available” 
should be read in this context as referring 
to funds which have been obligated by 
the U.S. Commissioner of Education.

Comment. Several commenters indi­
cated that it would be helpful to have a 
list of Federal programs administered by 
the U.S. Commissioner of Education. One 
commenter suggested that the list of pro­
grams be published as a part of the reg­
ulations.

Response. I t was determined that it 
would not be feasible to publish a list of 
Federal programs administered by the 
Commissioner as a part of the regulations 
because any such list would be subject 
to change and tends to become opt-of- 
date soon after it is published.

A list of programs administered by the 
Commissioner as of March 1975 was pub­
lished at 40 FR 10503-5 (March 6, 1975) 
and is available as a reprint from the Su­
perintendent of Documents, Government 
Printing Office, Washington, D.C. 20402.

Comment. Several commenters indi­
cated they felt that if an educational 
agency or institution or students in a t­
tendance at the educational agency or 
institution received funds under any 
Federal program, the agency or institu­
tion should be required to comply with 
section 438 of the Act and this part.

Response. The statutory language lim­
its coverage to educational agencies and 
institutions to which funds are made 
available under programs administered

by the U.S. Commissioner of Education. 
Section 438 was an amendment to Part C 
of the General Education Provisions Act, 
as amended. Section 421 of Part C states 
that:

T h e  p ro v is io n s  o f  th is  p a r t s h a ll  apply to 
a n y  program  fo r  w h ic h  th e  Com m issioner  
h a s  a d m in is tr a tiv e  r e sp o n s ib ility , a s specified 
b y  la w  or b y  d e le g a t io n  o f  a u th o r ity  pursu­
a n t  t o  law .

In addition, the Joint Statement in Ex­
planation of Buckley/Pell Amendment 
(Congressional Record a t S. 21488, daily 
édition, December 13, 19-74) stated in 
part:

* * * b y  e x p lic it ly  l im it in g  th e  defin ition  
t o  th o se  in s t i t u t io n s  p a r tic ip a tin g  in  appli- 

„ c a b le  program s, th e  a m e n d m e n t m akes it 
c lea r  t h a t  th e  F a m ily  E d u c a tio n a l Rights 
a n d  P rivacy  A ct a p p lie s  o n ly  to  Office o f  Edu­
c a t io n  p rogram s a n d  th o s e  program s dele­
g a te d  t o  th e  C o m m issio n er  o f  E d u cation  for 
a d m in is tr a tio n  * * * th e r e  h a s  b een  some 
q u e s t io n  a s  t o  w h e th e r  th e  am en d m en t’s 
p ro v is io n s  sh o u ld  b e  a p p lied  to  o th er  HEW 
e d u c a tio n -r e la te d  p rogram s s u c h  as Head­
s ta r t  or  t h e  e d u c a tio n a l research  programs 
o f  th e  N a tio n a l I n s t i t u t e  o f  E d u cation . As 
r ew r itten , th e  l im ite d  n a tu r e  o f  th e  Act's 
covera g e  s h o u ld  b e  c lear.

Comment. A commenter asked if an 
educational agency or institution would 
be required to comply with Section 438 
of the Act and this part if students in 
attendance at the agency or institution 
received funds under an applicable pro­
gram administered by the Commissioner, 
such as the Basic Educational Opportu­
nity Grant program, the Direct Student 
Loan program, or the Supplemental Edu­
cational Opportunity Grant program.

Response. Section 99.1, as revised, 
makes it clear that Section 438 applies 
to an agency or institution which either 
receives funds directly from the Office of 
Education, or which has students in at­
tendance" who receive funds from the Of­
fice of Education. For example, Section 
438 would apply to an agency or institu­
tion which receives funds under the Col­
lege Work-Study program, the Supple­
mental Opportunity Grants program, or 
the National Direct Student Loan pro­
gram, or which has students who receive 
funds under the Basic Educational Op­
portunity Grant program or the guaran­
teed Student Loan program.

2. Section-99.3 Definitions. 
Comment. Several commenters asked 

for clarification as to whether directory 
information included only the enumer­
ated information, or if additional infor­
mation could be designated, as directory 
information.

Response. The definition of directory 
information has been modified to con­
form with the statutory definition: that 
is, that it “includes” the enumerated in­
formation. For guidance as to what fur­
ther information could be included, the 
phrase “* * * and other similar infor­
mation” has been added to the definition.

Comment. Several commenters recom­
mended that the definition of education 
records be changed. The single suggestion 
most often made was that the 
“school records” be used in place of e u 
cation records,” -and that school recor
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and non-school records be defined by 
their origin.

R esponse. Section 438(a) (4) (A) de­
fines education records as “* * * those 
records, files, documents, and other ma­
terials which * * * contain information 
directly related to a student; and * * * 
are maintained by an educational agency 
or institution, or by a person acting for 
such agency or institution.” Section 438 
(a) (4) (B) (i) through (iv) list those 
records which are not considered to 
be education records if conditions are 
adhered to by an educational agency 
or institution in the maintenance of 
the records. The statute jdoes not pro­
vide for a differentiation between 
records maintained by an educational 
agency or institution based on the origin 
of those records.

Comment. Several commenters asked 
for clarification regarding what was 
meant by ̂ ‘institutional” in the definition 
of education records at section 438(a) (4) 
(B) (i).

Response. The word “institutional” ap­
peared incorrectly in the copy of section 
438 of the Act reprinted as a part of the 
proposed rules. The correct word was “in­
structional”. The phrase a t section 438 
(a) (4) (B) (i) should have stated “* * ♦ 
records of instructional, supervisory, and 
administrative personnel and educa­
tional personnel ancillary thereto. * * *

Comment. Several commenters asked 
that the term “substitute” used in the 
definition of education records be de­
fined.

Response. The term “substitute” in the 
definition of education records has been 
defined as “* * * an individual who per­
forms on a temporary basis the duties of 
the individual who made the record, and 
does not refer to an- individual who 
permanently succeeds the maker of the 
record in his or her position.”

Comment. Several commenters asked 
for clarification as to what was meant by 
“same jurisdiction” in the definition of 
education records at section 438(a)(4) (B) (ii).

Response. Since the meaning may vary 
under applicable State law and factual 
situation, no attempt has been made to 
define by regulation the term “same 
Jurisdiction.”

the legal guardian of a student. The defi­
nition as revised states “ ‘Parent’ includes 
a parent, a guardian, or an individual 
acting as a parent in the absence of a 
parent or guardian.” An educational 
agency or institution may presume the 
parent has the authority to exercise the 
rights inherent in the Act unless the 
agency or institution has been provided 
with evidence that a State law, a court 
decree, or a legally binding instrument 
provides to the contrary.

Comment. A commenter suggested 
that an exception to the definition of 
“education records” be added for non- 
academic records kept by seminaries. 
The commenter indicated that seminar­
ies and schools or departments of divin­
ity or theology which are part of a college 
or university may maintain records on 
candidates for the priesthood or minis­
try, rabbinite, or religious orders. These 
records contain information on the spir­
itual and psychological development of 
such persons, and pertain to their suita­
bility for the ministry, rabbinate or re­
ligious order, rather than to their educa­
tional performance. The commenter a r­
gued that the requirements of the Act 
should not apply to such records. Addi­
tionally, the commenter stated that the 
regulations should “exclude the applica­
tion of the law when grants to the uni­
versity comlex do not aid the seminary.”

Response. As is made clear in the def­
initions of “education records”, “stu­
dent”, and “educational agency or insti­
tution” contained in the Act, section 438 
applies generally to all records directly 
relating to a student which are main­
tained by any part of an educational 
agency or institution which receives 
funds from programs for which the Com­
missioner has administrative responsi­
bility. However, whether section 438 
covers the type of record described by 
the commenter, or applies to the record­
keeping policies of schools of divinity or 
theology which are part of an educa­
tional institution, may involve complex 
constitutional questions and interpreta­
tions of Supreme Court decisions. For 
this reason, such issues will be considered 
closely on a case-by-case basis as they 
arise, but will not at this time be ad­
dressed by regulation.

Comment. Several commenters asked 
that the term “financial aid” be defined 
in the regulations.
J ^ o n s e .  A definition of “financial 
3?. ““  been included. The definition 

. a. Payment of funds provided to 
?? *?u,1Vldual (or a payment in kind of 

f*or ^tangible property to the in- 
which is conditioned on the 

aim« Uâ s te n d a n c e  at an educational agency or institution.”
for o S f ini: .Several commenters asked 
erii«I ̂ flca.10n regarding, who could ex­
on hpwif611!3'1 rights and responsibilities 
cerniolf 0f a student. Particular con- 
t J  rJ„ fxpressed about whether a fos-

couw act
Response, The definition of “parent” 

nas been modified to include, in some in- 
ees, an individual who may not be

Comment. Several commenters asked 
if the definition of a student was in­
tended to include or exclude certain in­
dividuals, such as former students.

Response. A new definition of student 
is provided which adopts much of the 
language used in section 438(a) (6). The 
definition states “ ‘Student’ * * * in­
cludes any individual with respect to 
whom an educational agency or institu­
tion maintains education records.” 

Other Changes. A definition has been 
added for “disclosure.” The terms “ac­
cess” and “release” previously used to 
distinguish between disclosure to a 
parent or student and disclosure to a 
third party, respectively, generated con­
fusion easily avoided by the use of the 
new single term to cover both situations.

The definition of “office and review 
board” has been deleted because the

functions are explained under Subpart 
E—Enforcement.

The definition of “panel” has been 
modified in order to avoid any confusion 
between a panel and the review board. A 
panel is a subunit of the review board 
designated to conduct a hearing.

3. Section 99.4 Student rights.
Comment. Several commenters indi­

cated they felt that parents had a right 
to receive information pertaining to 
their son or daughter, particularly grade 
reports, even if their son or daughter 
was eighteen years of age and attending 
an institution of postsecondary educa­
tion, since in many cases the parents 
were paying for the postsecondary edu­
cation of their son or daughter.

Response. Section 438(d) states that:
* * * w h en ev er  a  s tu d e n t  h a s  a tta in e d  

e ig h te e n  years o f  age, or is  a t te n d in g  a n  in ­
s t i t u t io n  o f  p o s tsec o n d a ry  e d u c a t io n  th e  
p e r m iss io n  or c o n s e n t  req u ired  o f  a n d  th e  
r ig h ts  accord ed  to  th e  p a r e n ts  o f  th e  s t u ­
d e n ts  s h a ll th er e a fte r  o n ly  b e  req u ired  o f  an d  
acco rd ed  t o  th e  s tu d e n t . (E m p h a sis  ad d ed .)

Since this is a right provided by statute 
no change has been made in the regula­
tions. An institution of postsecondary 
education is permitted by section 438 of 
the Act and this part to disclose infor­
mation pertaining to an eligible student 
to the parents of the eligible student 
with the prior written consent of the 
eligible student or without the prior writ­
ten consent of the eligible student if that 
student is a dependent as defined under 
section 152 of the Internal Revenue 
Code of 1954.

Comment. Three commenters suggest­
ed that there was an apparent conflict 
between sections 99.4(a) and 99.30(h) 
of the proposed rules (99.30(h) has been 
renumbered section 99.31(a)(8)) and 
asked for clarification.

Response. A new section 99.4(b) has 
been added to provide clarification and 
section 99.4(b) of the proposed rules has 
been redesignated section 99.4(c). Sec­
tion 99.31(a) (8) permits, but does not re­
quire, institution of postsecondary ed­
ucation to disclose information contained 
in the education records of an eligible 
student to the parents of the eligible 
student if that eligible student is a de­
pendent as defined under section 152 of 
the Internal Revenue Code of 1954. Sec­
tion 99.4(b) states that the status of an 
eligible student as a dependent of his or 
her parents for purposes of section 99.31 
(a) (8) does not otherwise affect his or 
her rights under section 438 of the Act 
and this part.

4. Section 99.5 Formulation of insti­
tutional policy and procedures.

Comment. Several commenters indi­
cated they felt that the notice require­
ment under section 99.5 of the proposed 
rules was too burdensome. The commen­
ters, in most cases, did not object to the 
requirement that notice be provided to 
parents of students or eligible students, 
but they did object to the effect of 
the inclusion of certain items in the no-
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tice under section 99.5(b) on the size of 
the document.

Response. The amount of information 
required to be given to parents of stu­
dents and eligible students for annual 
notification purposes under section 99.5 
of the proposed rules has been reduced.
A new section 99.6 Annual notification 
of rights has been added to the regula­
tions.

Comment. A commenter stated that a 
basic requirement of the regulations 
should be that each educational agency 
or institution adopt a policy which is 
consistent with the requirements of sec­
tion 438 of the Act and this part. The 
commenter pointed out that sections 438 
(a)(1)(A), (b)(1) and (b)(2) contain 
explicit references to an educational 
agency or institution being required to 
adopt policies, and that sections 438 (a) 
(2), (a) (5)(B), (b) (4) (A), and (e) con­
tain implicit references to the need for 
an educational agency or institution to 
adopt policies.

Response. New section 99.5 Formula­
tion of Institutional policy and proce­
dures requires that each educational 
agency or institution formulate and 
adopt a policy consistent with the min­
imum requirements of section 438 of the 
Act and this part. The policy is to be in 
writing, and copies are to be made avail­
able upon request to parents of students 
or eligible students.

Comment. Several commenters indi­
cated that the requirement under section 
99.5(c) of the proposed rules that an 
educational agency or institution provide 
the required notification in the language 
of the parents of a student or an eligible 
student was, in many cases, inappropri­
ate. Institutions of postsecondary'educa­
tion pointed out that since proficiency in 
the English language is a condition for 
admission to postsecondary institutions 
in the United States the requirement to 
provide notification to an eligible stu­
dent in his or her language made little 
or no sense.

Response. The requirement in section 
99.5(0 of the proposed rules has' been 
modified. New section 99.6(b) requires 
that each agency or institution of ele­
mentary and secondary education, when 
developing a policy of informing parents 
of students of their rights, provide for 
the need to effectively notify parents 
identified as having a primary or home 
language other than English. The re­
quirement that an institution of post­
secondary education provide notification 
in the language of the eligible student 
has been deleted from the regulations.

Comment. Several commenters indi­
cated thev felt that the requirements in 
section 99.5(b) of the proposed rules 
were excessive. The commenters were 
particularly concerned about the re­
quirement that an educational agency or 
institution publish the name of the offi­
cial who has been designated as respon­
sible for each type of education record. 
They pointed out that the name was 
likely to change because different indi­
viduals would be appointed over a period 
of time. The commenters also expressed

concern about attempting to list the per­
sons who would have access to education 
records. They stated that it would be dif­
ficult, in advance, to specify all of the 
individuals who might have a need for 
access to education records.

Response. The requirement in section 
99.5(b) of the proposed rules regarding 
the official who has been designated by 
the educational agency or institution as 
responsible for each type of record has 
been modified. New section 99.5(a) (2) 
(iv) requires that the policy adopted by 
an educational agency or institution of 
informing parents of students or eligible 
students of the types of education rec­
ords maintained by the agency or insti­
tution specify the title and address of 
the individual who has been designated 
as responsible for each type of record. 
The requirement to specify the name of 
the individual has been deleted from the 
regulations.

The requirement in section 99.5(b) of 
the proposed rules regarding the listing 
of persons who have access to education 
records has been deleted from the regu­
lations. New section 99.5(a) (3) requires 
that the policy adopted by an educa­
tional agency or institution includes a 
specification of the criteria that the 
agency or institution will use for deter­
mining which parties are “school of­
ficials” and what is considered to be a 
“legitimate educational interest.”

5. Section 99.6 Annual notification of 
rights and policy.

Comment. Several commenters asked 
for clarification regarding the means to 
be used by an educational agency or in­
stitution to provide the notification re­
quired by section 99.5(a) of the proposed 
rules. The specific question most often 
asked was whether notification must be 
provided, on an individual basis to 
parents of students or to eligible stu­
dents, or whether the notification could 
be published in a student handbook, 
school catalog, or student newspaper, or 
posted on bulletin boards at the school. 
Two commenters indicated that it was 
unclear as to whether notification was 
to be provided to former students as well 
as to students currently in  attendance 
at an educational agency or institution.

Response. New section 99.6 states that 
the annual notification of rights and 
policy shall be “* * * by such means as 
are reasonably likely to inform parents 
or eligible students. * * *” The determi­
nation as to the actual means to be used 
is to made by each educational agency or 
Institution. Some agencies and institu­
tions may decide to provide notification 
on an individual basis; others may de­
cide to publish the notification in a 
student handbook, school catalog, or 
student newspaper, or to post it on bul­
letin boards at the school. It was felt that 
the regulations should specify the cri­
teria to be used in selecting a means of 
notification, but not the actual means of 
notification since the means may vary 
from agency to agency and institution to 
institution. In addition, new section 99.6 
states that the notification is to be pro­
vided to parents of students in attend­

ance or to eligible students in attendance 
at an educational agency or institution; 
therefore, making it clear that the noti­
fication of rights and policy need not be 
provided to former students or their 
parents.

Comment. Several commenters indi­
cated they felt that the requirement for 
an educational agency or institution to 
provide notification on an annual basis 
was excessive. One commenter suggested 
that notification should be provided on 
a one-time basis at the time that a stu­
dent enrolled in the educational agency 
or insitution.

Response. It was determined that the 
requirement for an educational agency 
or institution to provide notification on 
an annual basis was not excessive. Edu­
cational agencies and institutions gen­
erally issue or distribute student hand­
books or school catalogs at the first of 
each school year. The notification could, 
in many instances, be a part of a hand­
book or catalog. Institutions of ele­
mentary and secondary education often 
send letters or distribute bulletins to 
parents of students a t the start of each 
school year in order to inform them of 
the school’s policies. The notification 
could, in these instances, be included in 
the letters or bulletins. It was felt that 
notification on a one-time basis at the 
time that a student enrolled in rn edu­
cational agency or institution was not 
sufficient to inform parents of students 
or eligible students of their rights. No 
change has been made in the require­
ment.

Comment. Several commenters stated 
they felt that the requirement under sec­
tion 99.5(b) (1) of the proposed rules to 
provide notification to parents of stu­
dents or to eligible students as to the 
types of education records maintained 
by the educational agency or institution 
was excessive in that it was not specifi­
cally required by section 438 of the Act.

Response. New section 99.6 (a) states 
that each educational agency shall pro­
vide notification to parents of students 
or eligible students which is reasonably 
likely to inform them of their rights un­
der the Act and this part. As was previ­
ously stated in the comment section 
which followed section 99.5 of the pro­
posed rules, it was determined that it was 
essential to require that each educational 
agency or institution identify the types of 
education records maintained by it, so 
that parents of students or eligible stu­
dent would be able to decide which edu­
cation records they wished to inspect ana 
review. A similar, but less burdensom 
listing of the information required oy 
section 99.5(b) (1) of the proposed rules 
is required under new section 99.5(a) w) 
(iv) to be included in the policy and pro­
cedures of the educational agency 
institution.

Comment. A c o m m e n te r  recom m enaea  
t h a t  e a c h  e d u c a t io n a l  a g e n c y  o r  institu­
t io n  b e  req u ired  t o  in fo r m  p a ren ts oi s 
dents or e lig ib le  students o f  the righ 
f i le  a complaint w it h  t h e  D ep artm en  o 
Health, Education, and W elfa re  concern­
in g  a n  alleged failure by th e  agency o
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Institution to comply with section 438 of 
the Act and this part.

Response. The right to file a complaint 
with the Department of Health, Educa­
tion, and Welfare concerning an alleged 
failure by an educational agency or in­
stitution to comply with section 438 of 
the Act is one of the rights which parents 
of students or eligible students must be 
in form ed  of under section 438(e).

6. Section 99.7 Limitation on waivers.
Comment. A commenter asked for clar­

ification regarding whether or not an el­
igible student was permitted to waive the 
right to inspect and review information, 
other than confidential letters and state­
ments of recommendation, contained in 
his or her education records..

Response. Section 438(a) (1) (C) states 
that “A student or person applying for 
admission may waive his right of access 
to confidential statements described in 
clause (iii) of subparagraph (B). * * *” 
The confidential recommendations de­
scribed in section 438(a) (1) (B) (iii) are 
of three types “* * * respecting admis­
sion to any educational agency or insti­
tution * * * respecting an application 
for employment, and * * * respecting 
the receipt of an honor or honorary 
recognition.” The Joint Statement in Ex­
planation of Buckley/Pell Amendment 
(Congressional Record, at S. 21489, daily 
edition, December 13, 1974) states in 
part, “And students may waive their 
right of access to confidential recom­
mendations in three areas—admissions, 
job placement, and receipt of awards.” 
The statutory language, in light of the 
joint statement, would not preclude an 
eligible student from waiving his or her 
right to inspect and review; however, an 
educational agency or institution may 
not require that any right accorded by 
the Act be waived.

Comment. Several commenters asked 
If there was any limit on the period of 
time which a waiver could be considered 
to be in effect, and if a waiver provided 
by an eligible student could be revoked 
by that student at a later time.

Response. Nothing in section 438 of 
toe Act. or this part sets any limit on 
the period of time that a waiver shall be 
considered to be in effect. An eligible stu­
dent may waive his or her right vto in­
spect and review a confidential letter or 
statement of recommendation provided 
by a specific individual, or confidential 
letters- and statements of recommenda­
tion provided for a specific purpose. The 
waiver will be considered to be in effect 
as long as the letters or statements of 
ecommeridation are maintained in the 

education records of the student. If an 
tni e student waives his or her right 
iptf ^ect and review a specific class of 
timfrs statements of recommenda- 

’ such as recommendations respect- 
vJLeî ftoyment, and later decides to re­
al.,,, + j waiver> the student would be 
stetorvP 1flsPect only those letters and 
ino- of recommendation respect- 
or vfUiPlSyme^  which were placed in his 
that u<tati°n records after the dateuiat the waiver was revoked.

A commenter asked what 
happen if an eligible student had

waived his or her right to inspect and re­
view confidential letters and statements 
of recommendation provided for a spe­
cific purpose if these letters and state­
ments were subsequently used for a dif­
ferent purpose.

Response. Section 438(a) (1) (C) states 
that “* * * [a] waiver shall apply only 
if * * * such recommendations are used 
solely for the purpose for which they 
were specifically intended.” If an eligible 
student has waived his or her right to in­
spect and review confidential letters and 

. statements of recommendation provided 
for a specific purpose, and these letters 
and statements of recommendation are 
subsequently used for a different purpose, 
the waiver would be considered void, and 
the eligible student would have the right 
to inspect and review the letters and 
statements of recommendation.

Other Changes. Section 99.6 of the 
proposed rules has been renumbered sec­
tion 99.7.

7. Section 99.8 Fees.
Comment. Several commenters asked 

if an educational agency or institution 
could charge a fee for copies of education 
records.

Response. New section 99.8 states that 
an educational agency or institution 
may charge a reasonable fee for copies 
of education records which are made for 
parents of students, students, or eligible 
students.

STJBPART B— INSPECTION AND REVIEW OP 
EDUCATION RECORDS

8. Section 99.11 Right to inspect and 
review education records.

Comment. A commenter suggested 
that language be added to section 99.11 
stating that when parents are separated 
or divorced and one parent has been 
given custody of their child by agree­
ment or a court order that both natural 
parents will have the right to inspect and 
review the education records of their 
child.

Response. Nothing in section 438 of the 
Act and this part is intended to effect the 
status of an agreement or court order 
under applicable State law regarding the 
custody of a child, or the exercise of 
rights on behalf ot-a, child by separated 
or divorced parents. Paragraph (c) has 
been added to clarify this position.

Comment. A commenter recommended 
that the regulations state that an offi­
cial of an educational agency or institu­
tion has a right to be present whenever 
the parent of a student or an eligible 
student inspects and reviews the educa­
tion records of the student.

Response. The determination as to 
whether or not an official of the educa­
tional agency or institution will be pres­
ent whenever the parent of a student 
or an eligible student inspects and re­
views the education records of the 
student has been left up to each educa­
tional agency or institution. Nothing in 
section 438 of the Act or this part would 
preclude an educational agency or in­
stitution from adopting a policy which 
would require the presence of an official 
during the inspection and review of edu­
cation records, if that policy would not

operate to effectively prevent the exercise 
of rights by the parent or student.

Other Changes. New section 99.11 in­
corporates requirements from sections 
99.13 and 99.15 of the proposed rules. 
The requirement that an educational 
agency or institution comply with a re­
quest to inspect and review education 
records' within a reasonable period of 
time, but in no case more than forty-five 
days after the request has been made has 
been incorporated into section 99.11(a). 
Section 99.13 (ic.) and (d) of the pro­
posed rules have been incorporated as 
sections 99.11(b) (1) and (2) of the reg­
ulations. This change was made in order 
to  consolidate provisions pertaining to 
the right to inspect and review education 
records in one section.

9. Section 99.12 Limitations on right 
to inspect and review education records.

Comment. Several commenters ob­
jected to confidential letters and state­
ments of recommendation which were 
placed in the education records of an 
eligible student before January 1, 1975 
being exempted from inspection and re­
view by the eligible student.

Response. Section 438(a) (1) (B) states 
that:

T h e  fir s t s e n te n c e  o f  su b p a ra g ra p h  (A ) 
-sh a ll n o t  o p era te  t o  m a k e  a v a ila b le  t o  s t u ­
d e n ts  In  in s t i t u t io n s  o f  p o s tseco n d a ry  e d u c a ­
t io n  * * * c o n fid e n tia l le t te r s  a n d  s ta te m e n ts  
o f  r ec o m m en d a tio n , w h ic h  w ere  p la c e d  in  th e  
e d u c a t io n  record s p r ior  t o  J a n u a ry  l  
1975. * * *

No change has been made in the regula­
tions.

Comment. Several commenters ob­
jected to an eligible student being able to 
inspect and-review letters and statements 
of recommendation which were placed in 
his or her education records after Janu­
ary 1, 1975. Two commenters felt that if 
letters and statements of recommenda­
tion were open to inspection and review 
by an eligible student it would be difficult 
for an individual who had been asked to 
write a recommendation to provide an 
honest assessment of the eligible stu­
dent’s abilities.

Response. Section 438(a) (1) (A) states 
that the parent of a student or an eligible 
student has the right to inspect and re­
view the education records of the stu­
dent. Section 438(a) (1) (C) permits an 
individual who is an applicant for ad­
mission to an agency or institution of 
postsecondary education or is a student 
in attendance at an agency or institution 
of postsecondary education to waive his 
or her right to inspect and review confi­
dential recommendations respecting ad­
mission to an educational agency or in­
stitution, respecting an application for 
employment, and respecting the receipt 
of an honor or honorary recognition as 
long as certain conditions are met by the 
educational agency or institution includ­
ing that:

S u c h  w a ivers  m a y  n o t  b e  req u ired  a s  a  c o n ­
d it io n  fo r  a d m iss io n  to , r e c e ip t  o f  fin a n c ia l 
a id  fro m , or r e c e ip t  o f  a n y  o th er  serv ice s  or 
b e n e fits  fro m  6 u ch  a g en cy  or in s t i t u t io n .

No change has been made in the regula­
tions. But additional waiver provisions 
were added.
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Comment. Several commenters asked 
for clarification regarding whether or 
not an applicant for admission to an edu­
cational agency or institution has a right 
to inspect and review education records.

Response. The right to inspect and re­
view education records is provided to the 
parent of a student or an eligible stu­
dent. An applicant for admission to an 
educational agency or institution who is 
unsuccessful in his or her application 
may not be considered a student for pur­
poses of section 438 of the Act or this 
part. The definition of student at section 
438(a) (6).states in part: “* * * student 
* * * does not include a person who has 
not been in attendance at such agency or 
institution.”'

ID. Section 99.13 Limitation on de­
struction of education records.

Comment. A commenter stated that 
an educational agency or institution 
should be permitted to destroy educa­
tion records after a specified period of 
time.

Response. Generally, educational 
agencies and institutions are not pre­
cluded from destroying records unless 
there is an outstanding request to inspect 
and review them. The length of time 
which education records are required to 
be maintained by an educational agency 
or institution is, in many cases, deter­
mined under applicable State law or 
agency or institutional regulations. No 
change has been made in the regulations.

Comment. A commenter recommended 
that each educational agency or institu­
tion be required to provide notification 
to parents and eligible students 60 days 
in advance of the destruction of any 
education records.

Response. Nothing in section 438 of the 
Act and this part would preclude an 
educational agency or institution adopt­
ing a policy of providing notification to 
parents of students, and eligible students 
prior to the destruction of any education 
records. Such a requirement might work 
an undue burden on educational agen­
cies or institutions which, though having 
a policy of destroying, certain materials, 
purge records on a day-to-day basis 
rather than on a fixed schedule. No 
change has been made in the regulations.

Other Changes. Section 99.14 of the 
proposed rules has been renumbered sec­
tion 99.13. Section 99.15 of the proposed 
rules has been deleted because it was 
redundant. Sections 99.13 (c) and (d) 
were redesignated sections 99.11 (b) (1) 
and (b)(2). The other paragraphs in 
section 99.13 have been deleted because 
they were redundant.
SUBPART C— AMENDMENT OF EDUCATIONAL 

RECORDS

11. Section 99.20 Request to amend 
education records.

Comment. Several commenters indi­
cated they were concerned that an edu­
cational agency or institution might use 
the informal proceedings under section 
99.21 of the proposed rules to delay in 
providing the parent of a student or an 
eligible student with an opportunity for a 
hearing to seek the correction of educa­
tion records.

Response. Section 99.21 of the pro­
posed rules has been deleted. New sec­
tion 99.20 states that if a parent of a 
student or an eligible student believes 
that information in the education rec­
ords of the student is inaccurate or mis­
leading or violates the privacy or other 
rights of the student, the parent or the 
eligible student may request that the 
educational agency or institution amend 
the records. The educational agency or 
institution must decide whether to amend 
the education records within a reason­
able period of time of receipt of the re­
quest. If the educational agency or in­
stitution decides to refuse to amend the 
education records of the student, the 
agency or institution must inform the 
parent of the student or the eligible 
student of the right to a hearing. If con­
cerned that the educational agency or 
institution is utilizing informal attempts 
to reconcile differences as a delaying 
tactic, the parent or eligible student may 
exercise his right to a hearing without 
benefit of the decision from any informal 
proceeding.

12. Section 99.21 Right to a hearing.
Comment. A commenter suggested 

that the right to-a hearing to seek the 
correction of information contained in 
the education records of a student be 
limited to permanent education records 
which are not more than three years old.

Response. The statute does not provide 
for such a time limitation. Section 438(a) 
(2) states that:
th e  p a re n ts  d f s tu d e n ts  w ho are  o r have  been  
in  a tte n d a n c e  a t  a  school o f su c h  agency 
or su c h  in s t i tu t io n  a re  p rov id ed  a n  o p p o r­
tu n i ty  fo r  a  h e a r in g  * * * to  ch a llen g e  th e  
c o n te n t  o f su c h  s tu d e n t ’s  e d u c a tio n  records, 
in  o rd er to  in su re  t h a t  th e  reco rd s a re  n o t  
in a c c u ra te , m islead in g , o r o th erw ise  in  v io­
la t io n  o f  th e  p riv acy  o r  o th e r  r ig h ts  of 
s tu d e n ts .  * * *

In addition, the fact that the right is 
provided to parents of students “who
* * * have been in attendance * * *” 
as well as to parents of students “who
* * * are in attendance. * * *” makes 
it clear that the right to a hearing may 
not be denied because the education 
records are more than three years old. 
The purpose of the hearing is “to pro­
vide an opportunity for the correction 
or deletion of any such inaccurate, mis­
leading’ or otherwise inappropriate data 
contained. * * *” in the education 
records of a student regardless of when 
the information was entered in the edu­
cation records. No change has been made 
in the regulations.

Comment. A commenter recommended 
it be made explicit that when an educa­
tional agency or institution finds that 
information contained in the education 
records of a  student is inaccurate, mis­
leading, or otherwise inappropriate that 
the information must be corrected or 
deleted from the education records.

Response. New section 99.21(b) states 
that if, as a result of a hearing, an educa­
tional agency or institution decides that 
the i n f o r m a t io n  is inaccurate, mislead­
ing, or otherwise in violation of the 
rights of the student, the agency or in­
stitution shall amend the education

records of the student accordingly, and 
so inform the parent of the student or 
the eligible student in writing.

Comment. A commenter requested 
clarification regarding whether or not a 
hearing could be requested by a parent 
of a student or an eligible student to con­
test the assignment of a grade.

Response. A hearing may not be re­
quested by a parent of a student or an 
eligible student to contest the assign­
ment of a grade: however, a hearing may 
be requested to contest whether or not 
the assigned grade was recorded ac­
curately in the education records of the 
student. The Joint Statement in Ex­
planation of Buckley/Pell Amendment 
(Congressional Record at S. 21488, daily , 
edition, December 13, 1974) stated in 
part:

T h ere  h a s  b een  m u c h  co n cern  th a t  the 
r ig h t  to  a  h e a r in g  w ill p e rm it  a  p a re n t or 
s tu d e n t  to  c o n te s t th e  g rad e  g iven a  s tu d e n t’s 
p e rfo rm an ce  in  a  course. T h a t  is n o t in­
te n d e d . I t  is in te n d e d  on ly  t h a t  there be 
p ro ced u res  to  ch a llen g e  th e  accu racy  of in­
s t i tu t io n a l  reco rd s w h ich  reco rd  th e  grade 
w h ich  w as a c tu a lly  g iven. T h u s , th e  parents 
o r  s tu d e n t  cou ld  seek  to  c o rre c t a n  improp­
erly  reco rded  grade, b u t  cou ld  n o t  through 
th e  h e a r in g  re q u ire d  p u r s u a n t  to  th is  law 
co n ten t w h e th e r  t h e  te a c h e r  sh o u ld  have 
assigned  a  h ig h e r  g ra d e  becau se  th e  parents 
o r s tu d e n t  believe t h a t  th e  s tu d e n t  was en­
t i t le d  to  th e  h ig h e r  grade.

Other Changes. Section 99.20 of the 
proposed rules has been renumbered 
section 99.21.

14. Section 99.22 Conduct of the 
hearing.

Comment. Several commenters ex­
pressed concern that the standards for 
the conduct of a hearing did not ade­
quately satisfy due process requirements. 
The commenters recommended the in­
clusion of additional requirements to 
protect parents and students such as: (1) 
specifying the period of time within 
which educational agencies or institu­
tions must hold a hearing, (2) requiring 
that the hearing be held a t a time and 
place convenient for the parent or stu­
dent, (3) permitting the parent or stu­
dent to be assisted by an attorney or 
other representative of his or her choice,
(4) providing the parent or student with 
an opportunity to present evidence rele­
vant to the issues, (5) requiring that tne 
hearing be conducted by an official wno 
is not an employee of the school, agency, 
or institution, (6) requiring that tne 
hearing be conducted and the decision 
be provided in the primary language oi 
the parent or student, and (7) requiring 
that the decision be based solely on evi­
dence presented at the hearing.

Response. New section 99.22 incluV, 
many, but not all of th e  recommended 
requirements. In sqme instances the 
ommended requirements have 
modified. Section 99.22(a) states that 
the parent of a student or an el |  
student shall be given notice of th , ’
place and time reasonably in a^van
of the hearing. An educational agency
or institution must make a reasonaWe 
effort to schedule the hearing: at a 
and place which is convenient . „j. 
parent or eligible student and
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the hearing in a manner that will not 
effectively prevent the-exorcise of the 
parents’ or students' rights.

Section 99.22(c) states that a parent 
of a student or an eligible student shall 
be afforded a full and fair opportunity 
to present evidence which is relevant to 
the issues, and that a parent or an eligi­
ble student may be assisted or repre­
sented by an individual of his or her 
choice at his or her own expense, includ­
ing an attorney.

Section 99.22(e) states that the deci­
sion of an educational agency or institu­
tion shall be based solely upon the evi­
dence presented a t the hearing. In addi­
tion, the decision must include a sum­
mary of the evidence and the reasons for 
the decision.

It was determined that it was not 
feasible to set a specific period of time 
within which each educational agency or 
institution must hold a hearing. It Was 
felt that the requirement under section 
99.22(a) that a hearing be held within 
“* * * a reasonable period of time after 
the educational agency or institution has 
received the request * * *” when com­
bined with the requirement under sec­
tion 99.5(a) (5) that each educational 
agency or institution specify, as part of 
the policy it is required to formulate and 
adopt, the reasonable time limits under 
which it shall be obligated to act under 
the requirements of section 99.22(a) pro­
vides adequate protection to parents and 
students.

It was determined that the require­
ment that the hearing be conducted by 
an agency or institutional official or other 
party, who does hot have a direct interest 
in the outcome of the hearing, provides 
adequate protection to parents and stu­
dents. Nothing in section 438 of the Act 
or this part would preclude an educa­
tional agency or institution from employ­
ing a hearing examiner to conduct the 
hearing; however, the decision to abide 
with the determination of the hearing 
examiner must be the decision of the 
educational agency or institution.

It was determined that the require- 
roeht that an educational agency or in­
stitution conduct a hearing and provide 
the decision in the primary language of 
tne parent or student would in many 

■ burdensome. A parent or an 
eligible student has a right under sec­
tion 99.22(c) to “* * * be assisted or 
represented by individuals of his or her 
choice at his or her own expense. * * *”
v«ai f t rent of a ^ d e n t  does not speak 
English he or she could also be assisted 
y another individual who is qualified to 

serve as an interpreter. An educational 
or institution which serves stu- 

i™“8 , an area where the primary or 
, w e tlanguage of tlie parents and stu- aenis is a language other than English, is 

kut n°t required, whenever 
visf+u6 c?uduct the hearing and pro­
lan m,« de?ision *n the primary or home

m£age the parents and students.
. utfler Changes. Section 99.22 of the 

roposed rules entitled Formal proceed-
tearing* ^  retitled Conduct of the

SUBPART D— BISCLOSURE OF PERSONALLY 
IDENTIFIABLE INFORMATION FROM EDUCA­
TIONAL RECORDS

15. Section 99.30 When prior consent 
for disclosure required.

Comment. Several commenters ob­
jected to the requirement that the names 
of the parties to whom information from 
the education records of a student is to 
be disclosed must be included as a part 
of the written consent.

Response. The requirement to include 
the names of the parties to whom infor­
mation from the education records of a 
student is to be disclosed has been de­
leted. New section 99.30(c) states that 
the written consent must indicate“* * * 
the party or class of parties to whom the 
disclosure may be made.”

Comment. Two commenters objected 
to the requirement that the consent to 
disclose information from the education 
records of a student must be a written 
consent.

Response. This is a statutory require­
ment. Section 438(b)(2)(A) specifies 
that information from the education 
records of a student may not be disclosed, 
except to particular parties or under par­
ticular circumstances, unless “* * * 
there is written consent from the stu­
dent’s parents. * * *” No change has 
been made in this requirement.

Comment. Several c o m m e n t e r s  indi­
cated that it would be extremely difficult 
for an educational agency or institution 
to determine if a parent, particularly 
in the case of separated or divorced 
parents, has the authority to give con­
sent for the disclosure of information 
from the education records of his or her 
child.

Response. New section 99.30(b) states 
that whenever written consent is re­
quired for the disclosure of information 
from the education records of a student, 
an educational agency or institution may 
presume that a parent of a student giv­
ing consent has the authority to do so, 
unless the agency or institution has been 
provided with evidence that the parent 
does not have the authority under ap­
plicable State law.

Comment. Several commenters in­
dicated they felt that the requirement 
in section 99.33(c) of the proposed miles, 
which provided that when an institution 
was a guardian for a student an inde­
pendent party must be appointed to con­
sent to the disclosure of information 
from the education records of a student 
was inappropriate.

Response. The requirement that an in­
dependent party be appointed to consent 
to-the disclosure of information from 
the education records of a student has 
been deleted. If an institution has been 
appointed the guardian of a student 
under applicable State law, the institu­
tion may exercise the rights provided to 
the parent of a student, unless it is pre­
cluded from doing so by another Federal 
or State statute.

Other Changes. New section 99.30 
When prior consent for disclosure re­
quired incorporates material which ap­
peared in sections 99.31 Content of Con­

sent and 99.33 Authority of parent to 
give consent.

16. Section 99.31 When prior consent 
for disclosure not required.

Comment. Several commenters indi­
cated they felt that there were addi­
tional individuals, institutions, agencies, 
or organizations to whom information 
from the education records of a student 
should be disclosed without the need for 
obtaining the written consent of a parent 
of a student or an eligible student.

Response. S e c t i o n  438(b)(1)(A) 
through (I) specifies the individuals, in­
stitutions, agencies, or organizations to 
whom or circumstances under which in­
formation from the education records of 
a student may be disclosed without the 
written consent of a parent of a student 
or an eligible student. Since this is de­
termined by statute no change has been 
made in the regulations.

Comment. Several commenters re­
quested clarification regarding who 
would decide which school officials could 
obtain information from the education 
records of a student without the written 
consent of a parent pf a student or an 
eligible student because the official had a 
“legitimate educational interest” in the 
receipt of the information.

Response. Section 438(b) (1) (A) speci­
fies that an educational agency or insti­
tution may disclose information from 
the education records of a student with­
out the written consent of a parent of a 
student or an eligible student to “* * * 
other school officials, including teachers 
within the educational institution or 
local educational agency who have been 
determined by such agency or institution 
to have legitimate educational interests;
* * *.” Section 99.5(a) (3) indicates that 
each educational agency or institution 
include as a part of the policies and pro­
cedures * * * a specification of the cri­
teria for determining which parties are 
‘school officials' and what the educational 
agency or institution considers to be a 
‘legitimate educational interest’, * * *.” 

Comment. Two commenters asked for 
clarification regarding to whom and for 
what purposes a disclosure of informa­
tion from the education records of a stu­
dent could be made in connection with 
financial aid without the written consent 
of a parent of a student or an eligible 
student.

Response. New section 99.31(a)(4) 
specifies that a disclosure of information 
from the education records of a student 
may be made without the written con­
sent of a parent of a student or an eligi­
ble student if the disclosure is to a party 
which is the source of or administers the 
financial aid for which a student has 
applied, if the information is required to 
determine the eligibility of the student 
for the financial aid, or to enforce the 
terms of the financial aid award.

Comment. Several commenters asked 
for clarification regarding the exception 
which allows an institution of postsec­
ondary education to disclose information 
from the education records of an eligible 
student to a parent If the eligible stu­
dent is a dependent.

FEDERAL REGISTER, VOL. 41, NO. 118— THURSDAY, JUNE 17, 1976



24668 RULES AND REGULATIONS

Response. Section 438(b) (1) (H) per­
mits, but does not require, an educa­
tional agency or institution to disclose 
information from the education records 
of an eligible student to a parent if the 
eligible student is a dependent as defined 
in the Internal Revenue Code of 1954.
If an educational agency or institution 
decides to adopt a policy of disclosing 
information from the education records 
of a dependent eligible student, the 
agency or institution will need to estab­
lish a procedure for determining whether 
or not the eligible student is a dependent 
as defined by the Internal Revenue Code. 
Some educational agencies or institu­
tions may decide to ask an eligible stu­
dent at the time of registration whether 
or not he or she is a dependent of his 
or her parents; other educational agen­
cies or institutions may decide to require 
that a parent submit an affidavit stating 
that the eligible student is a dependent 
for income tax purposes. Nothing in  sec­
tion 438 of the Act or this part requires 
that a  particular procedure be adopted 
for the purpose of establishing depend­
ency. \

Comment. Several commenters indi­
cated that in" many instances it would 
be difficult, for an educational agency or 
institution to notify a parent of a stu­
dent or an eligible s tu d e n t, particularly 
the parent of a former student or a 
former eligible student, of the receipt of 
a judicial order or subpoena in advance 
of the compliance therewith. Two com­
menters suggested that the requirement 
be that an educational agency or institu­
tion make a reasonable effort to provide 
the notification in advance of complying 
with the judicial order or subpoena.

Response. New section 99.31(a)(3) 
states that an educational agency or in­
stitution must make ” * * * a  reasonable 
effort to notify the parent of a student 
or the eligible student of the order or 
subpoena in advance of compliance 
therewith; * *

Comment. Several commenters asked 
for clarification as to whether an edu­
cational agency or institution was re­
quired to disclose information from the 
education records of a student in those 
cases where the information could be 
disclosed without the written consent of 
a parent of a student or an eligible stu­
dent.

Response. New section 99.31 (b) states 
that “This section shall not be construed 
to require or preclude disclosure of any 
personally identifiable information from 
the education records of a student by an 
educational agency or institution to the 
parties set forth in paragraph (a) of this 
section.”

Other Changes. Section 99.31 When 
prior consent for disclosure not required 
incorporates material which appeared in 
Section 99.3D Consent of the proposed 
rules.

T7. Section 99.32 Record of disclosures 
required to he maintained.

Comment. Several oommenters ob­
jected to  the requirement that an  educa­
tional agency or institution maintain a  
record of parties who had requested, as

well as those who had obtained, infor­
mation from the education records of a 
student. ~ .

Response. Section 438(b)(4)(A) re­
quires that an educational agency or in­
stitution
maintain a record, kept with the education 
records of each student, which will indicate 
all individuals, * * * agencies, or organiza­
tions which have requested or obtained ac­
cess to a student’s education records * * *.
The statute requires that a record be 
maintained of those parties who have 
“requested” information as well as those 
to whom information has been disclosed. 
No change has been made in the regu­
lations.

Comment. A commenter asked for 
clarification regarding whether a record 
must be maintained of a disclosure of 
information to a  parent of a student or 
an eligible .student of information con­
tained in the education_records of the 
student.

Response. New section 99.32(a) (re­
placing proposed section 99.38) has been 
modified to make it clear that an educa­
tional agency or institution need not 
maintain a  record of a disclosure of in­
formation to a parent of a student or 
an eligible student of information from 
the education records of the student.

Comment. Several commenters re­
quested clarification as to whether or not 
an educational agency or institution is 
required to maintain a record of the dis­
closure of directory information.

Response. Section 99.32(a) makes it 
clear that an educational agency or insti­
tution is not required to maintain a rec­
ord of the disclosures of directory in­
formation. Section 99.37 sets forth the 
requirements to be adhered to in the dis­
closure of -directory information.

Comment. Two commenters asked for 
clarification regarding how long the rec­
ord of disclosures of information con­
tained in the education records of a stu ­
dent must be retained by an educational 
agency or institution.

Response. The record of disclosures of 
information contained in the education 
records of a student is considered to be a 
part of the education records of a stu­
dent; therefore, the reeord of disclosures 
must be retained as long as the education 
records of a student to which they relate 
are maintained by an  educational agency 
or institution.

Other Changes. Section 99.38 Record 
of access of the proposed rules has been 
renumbered and retitled section 99.- 
32 Record of disclosures required to he 
maintained.

18. Section 99.33 limitations on re­
disclosure.

Comment. A commenter asked for clar­
ification as to whether information con­
tained in the education records of a stu­
dent which is disclosed to a centralized 
personnel bureau could be referred to 
various offices which might wish to con­
sider a student for employment.

Response. Section 99.33(a) (proposed 
99.39) makes it clear that when informa­
tion contained in the education records 
of a student is disclosed to an institution,

agency, or organization the .information 
may be used by its officers, employees, 
and agents ; but only for the purpose for 
which the disclosure was made.

Comment. A commenter asked for clar­
ification regarding whether information 
disclosed from the education records of 
a student to a third party before the ef­
fective date of section 438 of the Act 
could be redisclosed without the written 
consent of a parent of a student or an eli­
gible student.

Response. The statutory requirement 
that an educational agency or Institu­
tion not release information to a  third 
party except on the condition that the 
information not be redisclosed without 
the written consent of the parent or eli­
gible student was not operative until the 
effective date of the Act. The condition 
cannot, therefore, be imposed with re­
spect to Information released prior to the 
effective date of the Act.

Commént. A commenter suggested 
that an educational agency or institu­
tion be required to obtain a  written as­
surance from a third party that the party 
will-not disclose any information from 
the education records of a student with­
out the written consent of a  parent of a 
student or an eligible student.

Response. Section 99.33 Cb) which pro­
vides a procedure to meet the require­
ment of section 438(b)(4)(B) requires 
that each educational agency or insti­
tution inform a third party to whom 
information from the education records 
of a student is disclosed th a t the third 
party may not disclose any information 
without the written consent of a  parent 
of a student or an eligible student. How­
ever, nothing bn section 438 of the Act 
or this part would precludé an educa­
tional agency or institution from adopt­
ing a policy of requiring a written assur­
ance from a third party before 
disclosing information from the educa­
tion records of a student.

Other Changes. Section 99.39 Trans- 
fer of information by third parties in 
the proposed rules has been renumbered 
and retitled section 99.33 Limitations on

r h  V P

19. Section 99.34 Conditions fôr dis­
closure to officials of other schools ana
school systems.

Comment. Several commenters inai- 
cated th a t it would be extremely diffi­
cult for an educational agency or insti­
tution to notify a parent of a.student or 
an  eligible student of the transfer n i. 
the education records of a student to 
another agency or institution, because 
usually the educational agency or insti­
tution did not have a new address tor 
the parent or eligible student.

Response. New Section 99.34(a) re­
quires th a t each educational agency 
institution transferring the education 
records of a student make a reasonable 
effort to notify a parent of a f
an eligible student of the transfer 
the records. Under the revised regula­
tion, this requirement is met 11 . 
agency or institution includes a no 
in its policies and procedures deve P 
under Section 99.5 that it forw ards^, 
cation records to a school, oh req «
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in which the student seeks or intends to 
enroll. The requirement would also be 
met if a letter is sent to the last known 
address of the parent or eligible student. 
An educational agency or institution 
may transfer the records without wait­
ing to receive an acknowledgement from 
the parent or eligible student that he or 
she has received the notification. The 
sending school is not required to further 
notify a parent or eligible student in 
those cases in which the transfer of the 
records is initiated by the parent or eli­
gible student a t the sending school.

20. Section 99.35 Disclosure to cer­
tain Federal and State officials for Fed­
eral program purposes.

Comment. A commenter asked for 
clarification regarding whether Federal 
officials, other than those Federal offi­
cials listed in Section 438(b)(3), could 
obtain information from the education 
records of a student without the writ­
ten consent of a parent of a student o r 
an eligible student.

Response. Section 438(b) (3) enumer­
ates the purposes for which certain Fed­
eral and State officials who may obtain 
information from the education records 
of a student without the written consent 
of the parent of a student or an eligible 
student under Section 438 of the Act and 
this part. I t does not represent an a t­
tempt at an exhaustive listing of all the 
specific authorized representatives of 
those, officials who might have responsi­
bility for performing the functions de­
scribed in 438(b) (3).

Other changes. Section 99.37 Release 
to Federal and State officials of the pro­
posed rules has been renumbered and re­
titled Section 99.35 Disclosure to cer­
tain Federal and State officials for Fed­
eral program purposes.

21. Section 99.36 Conditions for dis­
closure in health and safety emergen­
cies.

Comment. Two commenters recom­
mended that the regulations specify that 
the written consent of a Rarent of a stu­
dent or an eligible student is not re­
quired for the disclosure of information 
from the education records of a student 
in a health or safety emergency.

Response. Section 99.31(a) (10) states 
that an educational agency or institu- 
“?n may disclose information from the 
education records of a-student without 
«ie written consent of a parent of a sti^- 
dent or an eligible student in a health 
or safety emergency, subject to the con­
ditions set forth in section 99.36.

Comment a  commenter stated that 
the decision as to what constitutes a 
nealth or safety emergency should be 
mit to the discretion of an official of an 
educational agency or institution.

Response. Section 99.36(a) states that 
an educational agency or institution may 
disclose information from the educa­
tion records of a student in a health or 
safety emergency, but does not specify 
what constitutes a health or safety emer- 

Each educational agency or in­
stitution must decide if there is a health 
wL t e ŷ emergency which requires the 
disclosure of information from the edu- 
auon records of a student without the

itten consent of a parent of a student

or an eligible student. Section 99.36(b) 
enumerates the criteria to be used by an 
educational agency or institution in mak­
ing a decision as to whether or not to dis­
close the information without written 
consent.

Other Changes. Section 99.35 Release 
of information for health or safety emer­
gencies of the proposed rules has been 
renumbered and retitled section 99.36 
Conditions for disclosure in health and 
safety emergencies.

22. Section 99.37 Conditions for dis­
closure of directory information.

Comment. Three commenters re­
quested clarification regarding what 
would satisfy the requirement that an 
educational agency or institution give 
public notice of the categories of infor­
mation that it has designated as direc­
tory information. The commenter sug­
gested that the regulations specify that 
in the case of an institution of postsec­
ondary education a notice in the school 
catalog would satisfy the requirement.

Response. New section 99.37(b) states 
that an educational agency or institu­
tion shall “give public notice.” The actual 
means to be used is to be determined 
by each educational agency or institu­
tion. An institution of postsecondary 
education could, for instance, publish the 
required notice and/or an article ex­
plaining it in the student newspaper, and 
make copies of the notice available at 
various department and school adminis­
trative offices.

Comment. A commenter suggested 
that each educational agency or institu­
tion be required to provide notification 
on an annual-basis to parents of students 
or eligible students sixty days before the 
beginning of the school year as to the 
categories of personally identifiable in­
formation which the educational agency 
or institution has designated as direc­
tory information. If a parent of a student 
or an eligible student wanted to prohibit 
the disclosure of any category of infor­
mation, he or she would be required to 
inform the educational agency or in­
stitution before or by the start of the 
school year.

Response. I t was felt that it would be 
extremely difficult for an educational 
agency or institution' to provide notifi­
cation to parents of students or eligible 
students 60 days before the start of the 
school year. Many educational agencies 
and institutions, particularly institutions 
of elementary and secondary education, 
employ a limited number of individuals 
during the school vacation months. In 
addition, many educational agencies and 
institutions do not have an accurate list 
of students who will be in attendance at 
the agency or institution until the open­
ing day of school or classes.

Comment. Several commenters indi­
cated they felt that there should be re­
strictions on the disclosure of directory 
information by an educational agency or 
institution.

Response. An educational agency or 
institution which has followed the pro­
cedures set forth under section 99.37 may 
disclose directory information to any 
member of the public. Nothing in sec­
tion 438 of the Act or this part would

preclude an educational agency or in­
stitution adopting a more restrictive 
policy regarding the disclosure of direc­
tory information.

S ubpart E— E nforcement

23. Assurances required—general.
Commentv Two commenters suggested 

that each educational agency or institu­
tion be required to submit copies of the 
policies and procedures it has adopted in 
order to comply with section 438 of the 
Act and this part either in place of or in 
addition to the required assurance.

Response. Submission of copies of 
policies and procedures adopted by edu­
cational agencies or institutions is not 
considered to be an effective means of 
monitoring compliance with section 438 
of the Act (ind this part, since it is an in­
stitution’s practice which is of primary 
importance. However, the policies and 
procedures formulated and adopted by 
an educational agency or institution will 
be subject to review by the office estab­
lished under section 99.60 as a part of 
its investigative function.

Comment. A commenter recommended 
that the requirement that each educa­
tional agency or institution submit an 
assurance that it is in compliance and 
will continue to comply with section 438 
of the Act and this part be deleted be­
cause it has no statutory basis.

Response. The requirement that, each 
educational agency or institution submit 
an assurance that it is in compliance has 
been deleted, primarily, to avoid addi­
tional paperwork burdens on the educa­
tional community. The assurance re­
quirement for subgrants and subcon­
tracts has, likewise, been deleted.

24. Assurances—conflict with State or 
7 local law.

Comment. Several commenters indi­
cated they felt that the procedures for a 
waiver of the requirements of section 438 
of the Act and this part set forth in sec­
tions 99.63(b) and (c) of the proposed 
rules were either unnecessary or inap­
propriate.

Response. Sections 99.63(b) and (c) of 
the proposed rules have been deleted. 
The section has been modified to provide» 
that each educational agency or Institu­
tion shall inform the office designated to 
administer the Act if a State or local 
law exists which conflicts with the re­
quirements of section 438 of the Act and 
this part.

25. Section 99.62 Reports and records.
Comment. A commenter recommended

that section 99.64 be revised to specify 
the types of records and reports which 
are to be maintained by each educational 
agency or institution.

Response. The intent of section 99.62 
(proposed section 99.64) is to ensure that 
each educational agency or institution 
will provide records or reports which 
may be required by the office or review 
board to carry out their assigned func­
tions. The nature of such reports and. 
records must be determined on a case- 
by-case basis. No change lias been made 
in the regulations.

26. Section 99.63 Complaint proce­
dures.
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Comment. Several commenters recom­
mended that section 99.65(b) of the pro­
posed rules which established a 180-day 
limitation for the filing of complaints be 
deleted because it was inappropriate.

Response. Section 99.65(b) has been 
deleted.

Comment. A commenter suggested that 
the complaint procedures ^pecify the in­
formation which is to be contained in a 
complaint.

Response. I t  was felt that most com­
plaints will contain the minimal infor­
mation which is necessary to begin an 
investigation of a complaint of an alleged 
violation of section 438 of the Act or this 
part. It is the responsibility of the office, 
as a part of its investigative function, to 
obtain additional information from the 
concerned complainant and educational 
agency or institution. No change lias been 
made in the regulations.

Effective date. These regulations shall 
be effective on June 17, 1976.

Dated: June 8, 1976.
D avid M athew s, 

Secretary of Health, 
Education, and Welfare.

Subpart A— General
Sec.
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99.2 Purpose.
99.3 Definitions.
99.4 Student rights.
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99.8 Fees.
Subpart B— Inspection and Review of Education 

Records
99.11 Bight to inspect and review education

records.
99.12 Limitations on right to Inspect and

review education records at the 
postsecondary level.

99.13 Limitation on destruction of educa­
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Subpart C— Amendment of Education Records
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99.21 Bight to a hearing.
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Information From Education Records
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99.31 Prior consent for disclosure not re­
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maintained.
99.33 Limitations on redisclosure.
99.34 Conditions for disclosure to officials

of other schools or school systems.
99.35 Disclosure to certain Federal and

State officials.
99.36 Conditions for disclosure In health or

safety emergencies.
99.37 Conditions for disclosure of directory

information.
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99.60 Office and review board.
99.61 Conflict with State or local law.
99.62 Reports and records.
99.63 Complaint procedure.
99.64 Termination of funding..
99.65 Hearing procedures.
99.66 Hearing before Panel or a Hearing
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Authority : Sec. 438, Pub. L. 90-247, Tilde 
IV, as amended, 88 Stat. 571-574 (20 U.S.C. 
1232g) unless otherwise noted.

Subpart A— General 
§ 99.1 Applicability of part.

(a) This part applies to all educational 
agencies or institutions to which funds 
are made available under any Federal 
[program for which the U.S. Commis­
sioner of Education has administrative 
responsibility, as specified by law or by 
delegation of a u th o rity  pursuant to law.] 
(20 U.S.C. 1230, 1232g)

(b) This part does not apply to an 
educational agency or institution solely 
because students attending that non­
monetary agency or institution receive 
benefits under one or more of the Fed­
eral programs referenced in paragraph
(a) of this section, if no funds under 
those programs are made available to the 
agency or institution itself .

(c) For the purposes of this part, funds 
will be considered to have been made 
available to an agency or institution 
when funds under one or more of the 
programs referenced in paragraph (a) 
of this section: (1) Are provided to the 
agency or institution by grant, contract, 
subgrant, or subcontract, or (2) are pro­
vided to students attending the agency 
or institution and the funds may be paid 
to the agency or institution by those 
students for educational purposes, such 
as under the Basic Educational Oppor­
tunity Grants Program and the Guar­
anteed Student Loan Program (Titles 
IV-A-1 and IV—B, respectively, of the 
Higher Education Act »of 1965, as 
amended).
(20 U.S.C. 1232g)

(d) Except as otherwise specifically 
provided, this part applies to education 
records of students who are or have been 
in attendance a t the educational agency 
or institution which maintains the rec­
ords.
(20 TLS.C. 1232g)
§ 99.2 Purpose.

The purpose of this part is to set forth 
requirements governing the protection of 
privacy of parents and students under 
section 438 of the General Education 
Provisions Act, as amended.
(20 TJ.S.C. 1232g)

§ 99.3 Definitions.
As used in this Part:
“Act” means the General Education 

Provisions Act, Title TV of Pub. L. 90—247, 
as amended.

“Attendance” a t an agency or institu­
tion includes, but is not limited to: (a) 
attendance in person and by correspond­
ence, and (b) the period during which 
a  person is working under a work-study 
program.

“Commissioner” means the U.S. Com­
missioner of Education.
(20 TJ.S.C. 1232g)

“Directory information” includes the 
following information relating to a  stu­

dent: the student’s name, address, tel­
ephone number, date and place of birth, 
major field of study, participation in of­
ficially recognized activities and sports, 
weight and height of members of athletic 
teams, dates of attendance, degrees and 
awards received, the most recent previous 
educational agency or institution at­
tended by the student, and other similar 
information.
(20 U.S.C. 1232g(a) (5) (A ))

“Disclosure” means permitting access 
or the release, transfer, or other com­
munication of education records of the 
student or the personally identifiable in­
formation contained therein, orally or in 
writing, or by electronic means, or by 
any other means to any party.
[20 U.S.C. 1232g(b) (1) ]

“Educational institution” or “educa­
tional agency or institution” means any 
public or private agency or institution 
which is the recipient of funds under 
any Federal program referenced in 
§ 9*9.1 (a ). The term refers to the agency 
or institution recipient as a whole, in­
cluding all of its components (such as 
schools or departments in a university) 
and shall not be read to refer to one or 
more of these components separate from 
that agency or institution.
(20 D.S.C. 1232g(a) (3) )

“Education records” (a) means those 
records which: (1) Are directly related 
to a student, and (2) are maintained by 
an educational agency or institution or 
by a  party acting for the agency or in­
stitution.

(b) The term does not include:
(1) Records of instructional, super­

visory, and administrative personnel and 
educational personnel ancillary thereto 
which:

(1) Are in the sole possession of the 
maker thereof, and

(ii) Are not Accessible or revealed to 
any other individual except a substi­
tute. For the purpose of this definition, 
a “substitute” means an individual who 
performs on a temporary basis the duties 
of the individual who made the record, 
and does not refer to an individual who 
permanently succeeds the maker of the 
record in his or her position.

(2) Records of a law enforcement unit 
of an  educational agency or institution 
which are:

(i) Maintained apart from the records
described in paragraph (a) of this defini­
tion; ,

(ii) Maintained solely for law enforce­
ment purposes, and

(iii) Not disclosed to individuals other 
than law enforcement officials of the 
same jurisdiction; Provided, That educa­
tion records maintained by the educa- 
tional agency or institution are not dis­
closed to the personnel of the law en­
forcement unit.

(3) (i) Records relating to an individ­
ual who is employed by an  educational 
agency or institution which:

(A) Are made and maintained to the 
1 normal course of business;
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(B) Relate exclusively to the individ­
ual in that individual’s capacity as an 
employee, and

(C) Are not available for use for any
other purpose.

(ii) This paragraph does not apply 
to records relating to an individual in 
attendance at the agency or institution 
who is employed as a result of his or her 
status as a student.

(4) - Records relating to an eligible 
student which are:

(i) Created or maintained by a physi­
cian, psychiatrist, psychologist, or other 
recognized professional or paraprofes- 
sional acting in his or her professional or 
paraprofessional capacity, or assisting in 
that capacity ;

(ii) Created, maintained, or used only 
in connection with the provision of treat­
ment to the student, and

(iii) Not disclosed to anyone other 
than individuals providing the treat­
ment; Provided, That the records can be 
personally reviewed by a physician or 
other appropriate professional of the 
student’s choice. For the purpose of this 
definition, “treatment” does not include 
remedial educational activities or activi­
ties which are part of the program of 
instruction at the educational agency or 
institution.

(5) Records of an educational agency 
or institution which contain only infor­
mation relating to a person after that 
person was no longer a student a t the 
educational agency or institution. An 
example would be information collected 
by an educational agency or institution 
pertaining to the accomplishments of its 
alumni.
(20 U.S.C. 1232g(a) (4) )

“Eligible student” means a student 
who has attained eighteen years of age, 
or is attending an institution of post­
secondary education.
(20 U.S.C. 1232g(d)>

“Financial Aid”, as used in § 99.31(a)
(4), means a payment of funds provided 
to an individual (or a payment in kind 

^Sible or intangible property to the 
individual) which is conditioned on the 
individual’s attendance at an educational 
agency or institution.
(20 U.S.C. 1232g(b)(1) (D) )

Institution of postsecondary educa­
tion means an institution which pro­
vides education to students beyond the 
secondary school level; “secondary 
cnool level” means the educational level 

mot beyond grade 12) at which second­
ly education is provided, as deter- 

»nned under State law.
(20 1232g(d))

means the body which will 
fni+v,' «  cases under procedures set in §§ 99.65-99.67.
or ’ £ * * *  a Parent, a  guardian,
. . ln<3ividual acting as a parent of a

^  toe absence of a parent or 
<!«♦*«** educational agency or in- 

u may presume the parent has 
hprô lt!10rity to exercise the rights in- 

in the Act unless the agency or
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institution has been provided with evi­
dence that there is a State law or court 
order governing such matters as divorce, 
separation or custody, or a legally 
binding instrument which provides to 
the contrary.

“Party” means an individual, agency, 
institution or organization.
(20 U.S.p. 1232g(b) (4) (A) )

“Personally identifiable” means that 
the data or information includes (a) the 
name of a student, the student’s parent, 
or other family member, (b) the address 
of the student, (c) a personal identifier, 
such as the student’s social security 
number or student number, (d) a list 
of personal characteristics which would 
make the student's identity easily trace­
able, or (e) other information which 
would make the student’s identity easily 
traceable.
(20 U.S.C. 1232g)

“Record” means any information or 
data recorded in any medium, including, 
but not limited to: handwriting, print, 
tapes, film, microfilm, and microfiche.
(20 U.S.C. 1232g)

“Secretary” means the Secretary of 
the U.S. Department of Health, Educa­
tion, and Welfare.
(20 U.S.C. 1232g)

“Student” (a) includes any individual 
with respect to whom an educational 
agency or institution maintains educa­
tion records.

(b) The term does not include an in­
dividual who has not been in attendance 
at an educational agency or institution. 
A person who has applied for admission 
to, but has never been in attendance at 
a component unit of an institution of 
postsecondary education (such as the 
various colleges or schools which com­
prise a university), even if that indi­
vidual is or has been in attendance at 
another component unit of that institu­
tion of postsecondary education, is not 
considered to be a student with respect 
to the component to Which an applica­
tion for admission has been made.
(2b U.S.C. 1232g(a) (5 ))
§ 99.4 Student rights.

(a) For the purposes of this part, 
whenever a student has attained eight­
een years of age, or is attending an in­
stitution of postsecondary, education, the 
rights accorded to and the consent re­
quired of the parent of the student shall 
thereafter only be accorded to and re­
quired of the eligible student.

(b) The status of an eligible student as
a dependent of his or her parents for the 
purposes of § 99.31(a) (8) does not other­
wise affect the rights accorded to and 
the consent required of the eligible stu­
dent by paragraph (a) of this section. 
(20 U.S.C. 1232g(d) ) »

(c) Section 438 of the Act and the 
regulations in this part shall not be con-, 
strued to preclude educational agencies 
or institutions from according to stu­
dents' rights in addition to those ac­
corded to parents of students.

24671

§ 99.5 Formulation of institutional pol­
icy and procedures.

(a) Each educational agency or insti­
tution shall, consistent with the mini­
mum requirements of section 438 of the 
Act and this part, formulate and adopt 
a policy of—

(1) Informing parents of students or 
eligible students of their rights under 
§ 99.6;

(2) Permitting parents of students or 
eligible students to inspect and review the 
education records of the student in ac­
cordance with § 99.11, including at least:

(i) A statement of the procedure to be 
followed by a parent or an eligible stu­
dent who requests to inspect and review 
the education records of the student;

(ii) With an understanding that it may 
not deny access to an education record, a 
description of the .circumstances in 
which the agency or institution feels it 
has a legitimate cause to deny a request 
for a copy of such records;

(iii) A schedule of fees for copies, and
(iv) A listing of the types and loca­

tions of education records maintained by 
the educational agency or institution 
and the titles and addresses of the offi­
cials responsible for those records;

(3) Not disclosing personally identifi­
able information from the education rec­
ords of a student without the prior writ­
ten consent of the parent of the student 
or the eligible student, except as other­
wise permitted'by §§ 99.31 and 99.37; the 
policy shall include, at least: (i) A state­
ment of whether the educational agency 
or institution will disclose personally 
identifiable information from the educa­
tion records of a student under § 99.31 
(a)(1) and, if so, a specification of the 
criteria for determining which parties 
are “school officials” and what the edu­
cational agency or institution considers 
to be a “legitimate educational interest”, 
and (ii) a specification of the personally 
identifiable information to be designated 
as directory information under § 99.37;

(4) Maintaining the record of disclo­
sures of personally identifiable informa­
tion from the education records of a stu­
dent required to be maintained by § 99.32, 
and permitting a parent or an eligible 
student to inspect that record;

(5) Providing a parent of the student 
or an eligible student with an opportu­
nity t a  seek the correction of éducation 
records of the student through a request 
to amend the records or a hearing under 
Subpart C, and permitting the parent 
of a student or an eligible student to 
place a statement in the education rec­
ords of the student as provided in 
§ 99.21(c) ;

(b) The policy required to be adopted 
by paragraph (a) of this section shall 
be in writing and copies shall be made 
available upon request to parents of stu­
dents and to eligible students.
[20 U.S.C. 1232g (e) and (f>]

§ 99.6 Annual notification of rights.
(a) Each educational agency or in­

stitution shall give parents of students 
in attendance or eligible students in a t­
tendance a t the agency or institution
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annual notice by such means as are rea­
sonably likely to inform them of the 
following:

(1) Their rights under section 438 of 
the Act, the regulations in this part, and 
the policy adopted under § 99.5; the no­
tice shall also inform parents of students 
or eligible students of the locations 
where copies of the policy may be ob­
tained; and

(2) The right to file complaints under 
§ 99.63 concerning alleged failures by 
the educational agency or institution to 
comply with the requirements of section 
438 of the Act and this part.

(b) Agencies and institutions of ele­
mentary and secondary education shall 
provide for the need to effectively notify 
parents of students identified as having 
a primary or home language other than 
English.
[20 TJ.S.C. 1232g(e) ]
§ 99.7 Limitations on waivers.

(a) Subject to the limitations in this 
section and § 99.12, a  parent of a student 
or a student may waive any of his or her 
rights under section 438 of the Act or 
this part. A waiver shall not be valid 
unless in writing and signed by the par­
ent or student, as appropriate.

Ob) An educational agency or institu­
tion may not require that a parent of a 
student or student waive his or her rights 
under section 438 of the Act or this part. 
This paragraph does not preclude an 
educational agency or institution from 
requesting such a waiver.

(c) An individual who is an applicant 
for admission to an institution of post­
secondary education or is a  student in 
attendance at an institution of postsec­
ondary education may waive his or her 
right to inspect and review confidential 
letters and confidential statements of 
recommendation described in § 99.12(a)
(3) except that the waiver may apply to 
confidential letters and statements only 
if : (1) The applicant or student is, upon 
request, notified of the names of all in­
dividuals providing the letters or state­
ments; (2) the letters or statements are 
used only for the purpose for which they 
were originally intended, and (3) such 
waiver is not required by the agency or 
institution as a condition of admission to 
or receipt of any other service or benefit 
from the agency or institution.

(d) All waivers under paragraph (c) 
of this section must be executed by the 
individual, regardless of age, rather than 
by the parent of the individual.

(e) A waiver under this section may 
be made with respect to specified classes 
of: (1) Education records, and (2) per­
sons or institutions,

(f) (1) A waiver under this section 
may be revoked with respect to any ac­
tions occurring after the revocation.

(2) A revocation under this paragraph 
must be in writing.

(3) If a parent of a student executes a 
waiver under this section, th a t waiver 
may be revoked by the student a t any 
time after he or she becomes an eligible 
student.
[20 U.S.C. 1232g(a) (1) (B* and (C) ]
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§ 99.8 Fees.
(a) An educational agency or institu­

tion may charge a fee for copies of educa­
tion records which are made for the par­
ents of students, students, and eligible 
students under section 438 of the Act 
and this part; Provided, That the fee 
does not effectively prevent the parents 
and students from exercising their right 
to inspect and review those records.

(b) An educational agency or institu­
tion may not charge a fee to search for or 
to retrieve the education records of a 
student.
[2 0 U.S.Ç .1232g(a)(1)]

Subpart B— Inspection and Review of 
Education Records

§ 99.1-1 Right to inspect and review edu­
cation records.

(a) Each educational agency or in­
stitution, except as may be provided by 
§ 99.12, shall permit the parent of a stu­
dent or an eligible student who is or has 
been in attendance a t the agency or in­
stitution, to inspect and review the edu­
cation records of the student. The agency 
or institution shall comply with a request 
within a reasonable period of time, but in 
no case more than 45 days after the re­
quest has been made.

(b) The right to inspect and review 
education records under paragraph (a) 
of this section includes :
' (1) The fight to a response from the 
educational agency or institution to rea­
sonable requests for explanations and 
interpretations of the records; and

(2) The right to obtain copies of the 
records from the educational agency or 
institution where failure of the agency 
or institution to provide the copies would 
effectively prevent apparent or eligible 
student from exercising the right to in­
spect and review the education records.

(c) An educational agency or institu­
tion may presume that either parent of 
the student has authority to inspect and 
review the education records of the stu­
dent unless the agency or institution has 
been provided With evidence that there 
is a legally binding instrument, or a State 
law or court order governing such mat­
ters as divorce, separation or custody, 
which provides to the contrary.
§ 99.12 Limitations on right to inspect 

and review education records a f  the 
postsecondary level.

(a) An institution of postsecondary 
education is not required by section 438 
of the Act or this part to permit a stu­
dent to inspect and review the following 
records:

(1) Financial records and statements 
of their parents or any information con­
tained therein;

(2) Confidential letters and confiden­
tial statements of recommendation 
which were placed in the education 
records of a  student prior to January 1, 
1975; Provided, That:

(i) The letters and statements were 
solicited with a  written assurance of con­
fidentiality, or sent and retained with a 
documented understanding of confiden­
tiality, and

(ii) The letters and statements are 
used only for the purposes for which they 
were specifically intended;

(3) Confidential letters of recommen­
dation and confidential statements of 
recommendation which were placed in 
the education records of the student 
after January 1,1975:

(i) Respecting admission to an educa­
tional institution;

(ii) Respecting an application for em­
ployment, or

(iii) Respecting the receipt of an honor 
or honorary recognition; Provided, That 
thé student has waived his or her right 
to inspect and review those letters and 
statements of recommendation under 
§ 99.7(c).
(20 TJ.S.C. 1232g(a) (1) (B) )

(b) If the education records of a stu­
dent contain information on more than 
one student, the parent of the student or 
the eligible student may inspect and re­
view or be informed of only the specific 
information which pertains to that 
student.
(20 U.S.C. 1232g(a) (1) (A) )
§ 99.13 Limitation on destruction of 

education records.
An educational agency or institution 

is not precluded by section 438 of the Act 
or this part from destroying education 
records, subject to the following excep­
tions:

(a) The agency or institution may not 
destroy any education records if there is 
an outstanding request to inspect and 
review them under § 99.11;

(b) Explanations placed in the educa­
tion record under § 99.21 shall be main­
tained as provided in § 99.21(d), and

(©) The record of access required under 
§ 99.32 shall be maintained for as long 
as the education record to which it per­
tains is maintained.
(20 U.S.C. 1232g(f ) )

Subpart C— Amendment of Education 
Records

§ 99.20 Request to amend education 
records.

(a) The parent of a student or an eligi­
ble student who believes that information 
contained in the education records of the 
student is inaccurate or misleading or 
violates the privacy or other rights of the 
student may request that the educational 
agency or institution 'which maintains 
the records amend them.
- (b) The educational agency or insti­
tution shall decide whether to amend the 
education records of the student in ac­
cordance with the request within a rea­
sonable period of time of receipt of the 
request.

(c) If the educational agency or insti­
tution decides to refuse to amend the 
education records of the student in ac­
cordance with the request it shall so in­
form the parent of the student or tne 
eligible student of the refusal, and aavis 
the parent or the eligible student of tn 
right to a hearing under § 99.21.
[20 TT.S.C. 1232g(a) (2) J
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§ 99.21 Right to a hearing.
(a) An educational agency or institu­

tion shall, on request, provide an oppor­
tunity for a hearing in order to challenge 
the content of a student’s education rec­
ords to insure that information in the ed­
ucation, records of the student is not in­
accurate, misleading or otherwise in vio­
lation of the privacy or other rights of 
students. The hearing shall be conducted 
in accordance with § 99.22.

(b) If, as a result of the hearing, the 
educational agency or institution decides 
that thé information is inaccurate, mis­
leading or otherwise in violation of the  
privacy or other rights of students, it 
shall amend the education records of the 
student accordingly and so inform the 
parent of the student or the eligible stu­
dent in writing.
; (c) If, as a result of the hearing, the 

educational agency or institution decides 
that the information is not inaccurate, 
misleading or otherwise in violation of 
the privacy or other rights of students, 
it shall inform the parent or eligible stu­
dent of the right to place in the educa­
tion records of the student a statement 
commenting upon the information in the 
education records and/or setting forth 
any reasons for disagreeing with the de­
cision of the agency or institution.

(d) Any explanation placed in the ed­
ucation records of the student under par­
agraph (c) of this section shall :

(1) Be maintained by the educational 
agency or institution as part of the edu­
cation records of the student as long as 
the record or contested portion thereof is 
maintained by the agency or institution, 
and

(2) If the education records of the stu­
dent or the contested portion thereof is 
disclosed by the educational agency or 
institution to any party, the explanation 
shall also be disclosed to that party.
{20 U.S.C. 1232g(a) (2) ]

§ 99.22 Conduct of the hearing.
.JJ*» hearing required to be held by 

8 99.21(a) shall be conducted according 
to procedures which shall include at least 
tbe following elements:

(a) The hearing shall be held within a 
reasonable period of time after the edu­
cational agency or institution has re- 

1 j request, and the parent of the
student or the eligible student shall be 
H en uotice of the date, place and time 

in advance of the hearing; 
w  The hearing may be conducted by 

jny party, including an official of the 
educational agency or institution, who 
Jz f nethavea direct interest in the out­
come of the hearing;
MiS,?*1? ?arent °’f the student or the 
Bi , e. student shall be afforded a full 

opportunity to present evidence 
»1 the issues raised under § 99.-
lnriS?,m,ay be ^ sisted or represented by 
h e r  n m ! a l s  o f  kis or her choice at his or 

. .  exPense> including an attorney; 
tior> ^ucational agency or institu- 
within*19,1* malce its decision in writing 
thfteL iref sonable Perl°d of time after 6 conclusion of the hearing; and

(e) The decision of the agency or insti­
tution shall be based solely upon the 
evidence presented at the hearing and 
shall include a summary of the evidence 
and the reasons for thq decision.

I [20 TJ.S.C. 1232g(a) (2) 1

Subpart D— Disclosure of Personally Iden­
tifiable Information From Education
Records

§ 99.30 Prior consent for disclosure re­
quired.

(a) (1) An educational agency or insti­
tution shall obtain the written consent of 
the parent of a student or the eligible 
student before disclosing personally 
identifiable information from the educa­
tion records of a student, other than di­
rectory information, except as provided 
in § 99.31.

(2) Consent is not required under this 
section where the disclosure is to (i) 
the parent of a student who is not an 
eligible student, or (ii) the student him­
self or herself.

(b) _ Whenever written consent is re­
quired, an educational agency or institu­
tion may presume that the parent of the 
student or the eligible student giving 
consent has the authority to do so unless 
the agency or institution has been pro­
vided with evidence that there is a le­
gally binding instrument, or a State law 
or court order governing such matters as 
divorce, separation or custody, which 
provides to the contrary.

(c) The written consent required by 
paragraph (a) of this section must be 
signed and dated by the parent of the 
student or the eligible student giving the 
consent and shall include:

(1) A specification of the records to be 
disclosed,

(2) The purpose or purposes of the 
disclosure, and

(3) The party or class of parties to 
whom the disclosure may be made.

(d) When a disclosure is made pur­
suant to paragraph (a) of this section, 
the educational agency or institution 
shall, upon request, provide a copy of 
the record which is disclosed to the par­
ent of the student or the eligible student, 
and to the student who is hot an eligible 
student if so requested by the students 
parents.
7[20 U.S.C. 1232g(b) (1) and (b) (2) (A) ]
§ 99.31 Prior consent for disclosure not

v required.
(a) An educational agency or institu­

tion may disclose personally identifiable 
information from the education records 
of a student without the written consent 
of the parent of the student or the eligi­

b le  student if the disclosure is—
(1) To other school officials, includ­

ing teachers, within the educational in­
stitution or local educational agency 
who have been determined by the agency 
or institution to have legitimate educa­
tional interests;

(2) To officials of another school or 
school system in which the student seeks 
or intends to enroll, subject to the re­
quirements set forth in § 99.34;

(3) Subject to the conditions set forth 
in § 99.35, to authorized representatives 
of ;

(i) The Comptroller General of the 
United States,

.(ii)- The Secretary,
(iii) The Commissioner, the Director 

of the National Institute of Education, 
or the Assistant Secretary for Education, 
or

(iv) State educational authorities;
(4) In connection with financial aid 

for which a student has applied or which 
a student has received; Provided, That 
personally identifiable information from 
the education records of the student may 
be disclosed only as may be necessary 
for such purposes as :

(i) To determine the eligibility of the 
student for financial aid,

(ii) To determine the amount of the 
financial aid,

(iii) To determine the conditions 
which will be imposed regarding the fi­
nancial aid, or

(iv) To enforce the terms or condi­
tions of the financial aid;

■ (5) To State and local officials or au­
thorities to whom information is specifi­
cally required to be reported or disclosed 
pursuant to State statute adopted prior 
to November 19, 1974. This subpara­
graph applies only to statutes which re­
quire that specific information be dis­
closed to State or local officials and does 
not apply to statutes which permit but 
do not require disclosure. Nothing in 
this paragraph shall prevent a State 
from further limiting the number or type 
of State or local officials to whom dis­
closures are made under this subpara­
graph;

(6) To organizations conducting 
studies for, or on behalf of, educational 
agencies or institutions for the purpose 
of developing, validating, or adminis­
tering predictive tests, administering 
student aid programs, and improving 
instruction; Provided, That the studies 
are conducted in a manner which will 
not permit the personal identification of 
students and their parents by individuals 
other than representatives of the orga­
nization and the information will be de­
stroyed when no longer needed for the 
purposes for which the study was con­
ducted; the term “organizations” in­
cludes, but is not limited to, Federal, 
State and local agencies, and independ­
ent organizations;

(7) To accrediting organizations in 
order to carry out their accrediting 
functions;

(8) To parents of a dependent stu­
dent, as defined in section 152 of the 
Internal Revenue Code of 1954 ;

(9) To comply with a judicial order or 
lawfully issued subpoena; Provided, That 
the educational agenoy or institution 
makes a reasonable effort to notify the 
parent of the student or the eligible stu­
dent of the order or subpoena in advance 
of compliance therewith; and

GO) To appropriate parties in a health 
or safety emergency subject to the con­
ditions set forth in § 99.36.
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(b) This section shall not be construed 
to require or preclude disclosure of any 
personally identifiable information from 
the1 education records of a student by an 
educational agency or institution to the 
parties set forth in paragraph (a) of this 
section.
[20 U.S.C. 1232g (b) {1)]

§ 99.32 Record of disclosures required 
to be maintained.

(a) An educational agency or institu­
tion shall for each request for and each 
disclosure of personally identifiable in­
formation from the education records of 
a student, maintain a record kept with 
the education records of the student 
which indicates:

(1) The parties who have requested 
or obtained personally identifiable infor­
mation from the education records of the 
student, and

(2) The legitimate interests these par­
ties had in requesting or obtaining the 
information.

(b) Paragraph (a) of this section does 
not apply to disclosures to a parent of a 
student or an eligible student, disclosures 
pursuant to the written consent of a 
parent of a  student or an eligible student 
when the consent is specific with respect 
to the party or parties to whom the dis­
closure is to be made, disclosures to 
school officials under § 99.31(a) (1), or to 
disclosures of directory information 
under § 99.37.

(0) The record of disclosures may be 
inspected:

(1) By the parent of the student or the 
eligible student,

(2) By the school official and his or her 
assistants who are responsible for the 
custody of the records, and

(3) For the purpose of auditing the 
recordkeeping procedures of the educa­
tional agency or institution by the parties 
authorized in, and under the conditions 
set forth in § 99.31(a) i l l  and (3).
<20 UJ5LC- 1232g(b) <4) (A ))

§ 99.33 Limitation on redisclosnre.
(a) An educational agency or institu­

tion may disclose personally identifiable 
information from the education records 
of a student only on the condition that 
the party to whom the information is 
disclosed will not disclose the informa­
tion to any other party without the prior 
written consent of the parent of the stu­
dent or the eligible student, except that 
the personally identifiable information 
which is disclosed to an institution, 
agency or organization may be used by 
its officers, employees and agents, but 
only for the purposes for which the dis­
closure was made.

(b) Paragraph (a) of this section does 
not preclude an agency or institution 
from disclosing personally identifiable 
information under § 99.31 with the un­
derstanding that the information will be 
redisclosed to  other parties under that 
section; Provided, That the recordkeep­
ing requirements of I 99.32 are met with 
respect to each of those parties.

(c) Ah educational agency or institu­
tion shall, except for the disclosure of 
directory information under § 99.37, in­
form the party to whom a disclosure is 
made of the requirement set forth in 
paragraph (a) of this section.
[20 U.S.C. 1232g(b) (4) (B) J , /

|  99.34 Conditions for disclosure to of­
ficials of other schools and school 

• systems.
(a) An educational agency or institu­

tion transferring the education records 
of a student pursuant to § 99.31(a) (2) 
shall:

il)  Make a reasonable attempt to no­
tify the parent of the student or the 
eligible student of the' transfer of the 
records a t the last known address of the 
parent or eligible student, except:

<i) When the transfer of the records 
is initiated by the parent or eligible stu­
dent at the sending agency or institution, 
or

(ii) When the agency or institution 
includes a  notice in its policies and pro­
cedures formulated under § 99-5 that it 
forwards education records on request 
to a school in which a student seeks or 
intends to enroll; the agency or institu­
tion does not have to provide any fur­
ther notice of the transfer;

<2) Provide the parent of the student 
or the eligible student, upon request, with 
a copy of the education records which 
have been transferred; and

(3) Provide the parent of the student 
or the eligible student, upon request, 
with an opportunity for a hearing under 
Subpart C of this part.

(b) If a student is enrolled in more 
than one school, or receives services from 
more than one school, the schools may 
disclose information from the education 
records of the student to each other 
without obtaining the written consent of 
the parent of the student or the eligible 
student; Provided, That the disclosure 
meets the requirements of paragraph (a) 
of this section.
[20 U.S.C, 1232g(Ts) < 1) (B ) ]
§ 99.33 Disclosure to certain Federal 

and State officials for Federal pro­
gram purposes.

(a) Nothing in section 438 of the Act 
or this part shall preclude authorized 
representatives of officials listed in 
§99.31 (a) (3) from having access to 
student and other records which may be 
necessary in connection with the audit 
and evaluation of Federally supported 
education programs, or in connection 
with the enforcement of or compliance 
with the Federal legal requirements 
which relate to these programs.

(b) Except when the consent of the 
parent of a student or an eligible student 
has been obtained under § 99.39, or 
when the collection of personally iden­
tifiable information is specifically au­
thorized by Federal law, any data col­
lected by officials listed in § 99.31 (a) (3) 
shall be protected in a manner which 
will not permit the personal identifica­

tion of students and their parents by 
other than those officials, and personally 
identifiable data shall be destroyed when 
no longer needed for such audit, evalua­
tion, or enforcement of or compliance 
with Federal legal requirements.
[20 U.S.C. 1232g(b) (3) ]

§ 99.36 Conditions for disclosure in 
health and safety emergencies.

(a) An educational agency or institu­
tion may disclose personally identifiable 
information from the education records 
of a student to appropriate parties in 
connection with an emergency if knowl­
edge of the information is necessary to 
'protect the health or safety of toe 
student or other individuals.

<b) The factors to be taken into ac­
count in determining whether personally 
identifiable information from the educa­
tion records of a student may be dis­
closed under this section shall include the 
following:

(1) The seriousness of the threat to 
the health or safety of the student or 
other individuals;

(2) The need for the information to 
meet the emergency;

(3) Whether the parties to whom the 
inf ormation is disclosed are in a position 
to deal with the emergency; and

<4) The extent to which time is of the 
essence in dealing with the emergency.

(c) Paragraph (a) of this section shall 
be strictly construed.
[20 UJS.C. 1232gCb) (1) (I) 3
§ 99.37 Conditions for disclosure of di­

rectory information.
(a) An educational agency or institu­

tion may disclose personally identifiable 
information from the education records 
of a student who is in attendance at the 
institution or agency if that information 
has been designated as directory in­
formation (as defined in § 99.3) under 
paragraph (c) of this section.

(b) An educational agency or institu­
tion may disclose directory information 
from the education records of an indi­
vidual who is no longer in attendance at 
the agency or institution without follow­
ing the procedures under paragraph (c) 
of this section. .

(c) An educational-agency or institu­
tion which wishes to designate directory 
information shall give public notice of
the following: > ,.

(1) The categories of personally, identi­
fiable information which the institution 
has designated as directory information.

(2) The right of the parent of me 
student or the eligible student to refuse 
to permit the designation of any or a 
of the categories of personally identm- 
able information with respect to w *  
student as directory information; •and

(3) The period of time within 
the parent of the student or the eligi 
student must inform the agency or 
tution in writing that such person , 
identifiable information is not to ne de­
signated as directory information 
respect to that student.
[20 U.SjC. 1232g(a) <5),<A) «nd <B) 1
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Subpart E— Enforcement ,

§ 99.60 Office and review board.
(a) The Secretary is required to estab­

lish or designate an office and a review 
board under section 438(g) of the Act. 
The office will investigate, process, and 
review violations, and complaints which 
may be filed concerning alleged viola­
tions of the provisions of section 438 of 
the Act and the regulations in this part. 
The review board will adjudicate cases 
referred to it by the office under the 
procedures set forth in §§ 90.65-99.67.

(b) The following is the address of the 
office which has been designated under 
paragraph (a) of this section: The 
Family Educational Rights and Privacy 
Act Office (FERPA), Department of 
Health, Education, and Welfare, 330 In­
dependence Ave. SW., Washington, D.C. 
20201.
(20 U.S.C. 1232g(g))

(2) Following its investigation the Of­
fice will provide written notification of its 
findings and the basis for such findings, 
to the complainant and the agency or 
institution involved.

(3) If the Office finds that there has 
been a failure to comply, it will include 
in its notification under paragraph (c) 
(2) of this section, the specific steps 
which must be taken by the agency or 
educational institution to bring the 
agency or institution into compliance. 
The notification shall also set forth a 
reasonable period of time, given all of the 
circumstances of the case, for the agency 
or institution to voluntarily comply.

(d) If the educational agency or insti­
tution does not come into compliance 
within the period of time set'under para­
graph (c) (3) of this section, the matter 
will be referred to the Review Board' for 
a hearing under §§ 99.64-99.67, inclusive. 
(20 U.S.C. 1232g(f ) )

§ 99.61 Conflict with State or local law.
An educational agency or institution 

which determines that it cannot comply 
with the requirements of section 438 of 
the Act or of this part because a State 
or local law conflicts with the provisions 
of section 438 of the Act or the regula­
tions in this part shall so advise the office 
designated under 5 99.60(b) within 45 
days of any such determination, giving 
the text and legal citation of the con­
flicting law.
(20 U.S.C. 1232g(f) )

§ 99.62 Reports and records.
Each educational agency or institution 

shall (a) submit reports in the form and 
containing such information as the Of­
fice of the Review Board may require to 
carry out their functions under this part, 
and (b) keep the records and afford ac­
cess thereto as the Office or the Review 
Board may find necessary to assure the 
correctness of those reports and compli­
ance with the provisions of sections 438 
of the Act and this part.
(20 U.S.C. 1232g(f) and (g) )
§ 99.63 Complaint procedure.

(a) Complaints regarding violations of 
rights accorded parents and eligible stu­
dents by section 438 of the Act or the 
regulations in this part shall be submit­
ted to the Office in writing.

(b) (l) The Office will notify each com­
plainant and the educational agency or 
institution against which the violation 
has been alleged, in writing, that the 
complaint has been received.

(2) The notification to the agency or 
institution under paragraph (b) (1) of 
this section shall include the substance 
of the alleged violation and the agency 
or institution shall be given an oppor­
tunity to submit a written response.

(c)(1) The Office will investigate all 
timely complaints received to determine 
whether there has been a failure to com­
ply with the provisions of section 438 of 
the Act or the regulations in this part, 
and may permit further written or oral 
submissions by both parties.

§ 99.64 Termination of funding.
If the Secretary, after reasonable no­

tice and opportunity for a hearing by the 
Review Board, (1) finds that an educa­
tional agency or institution has failed 
to comply with the provisions of section 
438 of the Act, or the regulations in this 
part, and (2) determines that compliance 
cannot be seemed by voluntary means, 
he shall issue a decision, in writing, that 
no funds under any of the Federal pro­
grams referenced in £99.1 (a) shall be 
made available to that educational 
agency or institution (or, a t the Secre­
tary’s discretion, to the unit of the edu­
cational agency or institution affected 
by the failure to comply) until there is 
no longer any such failure to comply.
(20 U.S.C. 1232g(f) >
§ 99.65 Hearing procedures.

(a) Panels. The Chairman of the Re­
view Board shall designate Hearing 
Panels to conduct one or more hearings 
under § 99.64. Each Panel shall consist 
of not less than three members of the 
Review Board. The Review Board may, 
a t its discretion, sit for any hearing or 
class of hearings. The Chairman of the 
Review Board shall designate himself or 
any other member of a Panel to serve as 
Chairman.

(b) Procedural rules. (1) With respect 
to hearings involving, in the opinion of 
the Panel, no dispute as to a material 
fact the resolution of which would be 
materially assisted by oral testimony, the 
Panel shall take appropriate steps to af­
ford to each party to the proceeding an 
opportunity for presenting his case at 
the option of the Panel (i) in whole or in 
part in writing or (ii) in an informal 
conference before the. Panel which shall 
afford each party: (A) Sufficient notice 
of the issues to be considered (where 
such notice has not previously been af­
forded) ; and (B) an opportunity to be 
represented by counsel.

(2) With respect to hearings involving 
a dispute as to a material fact the reso­
lution of which would be materially 
assisted by oral testimony, the Panel shall

afford each party an opportunity, which 
shall include, in addition to provisions 
required by subparagraph (1) (ii) of this 
paragraph, provisions designed to assure 
to each party the following:

(i) An opportunity for a record of the 
proceedings;

(ii) An opportunity to present wit­
nesses on the party’s behalf; and

(iii) An opportunity to cross-examine 
other Witnesses either orally or through 
written interrogatories.
(20 U.S.C. 1 232g(g ))

§ 99.66 Hearing before Panel or a Hear­
ing Officer.

A hearing pursuant to § 99.65(b) (2) 
shall be conducted, as determined by the 
Panel Chairman, either before the Panel 
or a hearing officer. The hearing officer 
may be (a) one of the members of the 
Panel or (b) a nonmember who is ap­
pointed as a hearing examiner under 5 
U.S.C. 3105.
(20 U.S.C. 1 232g(g ))

§ 99.67 Initial decision; final decision.
(a) The Panel shall prepare an initial 

written decision, which shall include 
findings of fact and conclusions based 
thereon. When a hearing is conducted 
before a hearing officer alone, the hear­
ing officer shall separately find and state 
the facts and conclusions which shall be 
incorporated in the initial decision pre­
pared by the Panel.

(b) Copies of the initial decision shall 
be mailed promptly by the Panel to each 
party (or to the party’s counsel), and to 
the Secretary with a notice affording 
the party an opportunity to submit 
written comments thereon to the Sec­
retary within a specified reasonable 
time.

(c) The initial decision of the Panel 
transmitted to the Secretary shall be­
come the final decision of the Secretary, 
unless, within 25 days after the expira­
tion of the time for receipt of written 
comments^ the Secretary advises the 
Review Board in writing of his deter­
mination to review the decision.

(d) In any case in which the Secre­
tary modifies or reverses the initial de­
cision of the Panel, he shall accompany 
that action with a written statement of 
the grounds for the modification or re­
versal, which shall promptly be filed with 
the Review Board.

(e) Review of any initial decision by 
the Secretary shall be based upon the 
decision, the written record, if any, of 
the Panel’s proceedings, and written 
comments or oral arguments by the par­
ties, or by their counsel, to the proceed­
ings.

(f) No decision under this section 
shall become final until it is served upon 
the educational agency or institution in­
volved or its attorney.
(20 U.S.C. 1232g(g) )

[PR Doc.76—17309 Filed 6-16-76; 8:45 am]
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT

Office of Assistant Secretary for Housing 
Production and Mortgage Credit

[ 24 CFR Part 260 ]
[Docket No. R-76-400j 

INTEREST SUBSIDY GRANTS 
Notice of Proposed Rulemaking

The Department of Housing and Ur­
ban Development herewith publishes 
proposed regulations implementing sec­
tion 802(c) (2) of the Housing and Com­
munity Development Act of 1974, Pub. 
L. 93-383, 88 Stat. 633, (42 USC 1440(0 
(2)). Under that subsection, the Secre­
tary is authorized to make grants to a 
total of $600 million, a t a rate of not 
more than $15 million per year, for the 
benefit of State housing finance or de­
velopment agencies to subsidize up to 
33% percent of interest payable on their 
bonds, debentures, notes or other obli­
gations which are made subject to Fed­
eral taxation a t the election of the State 
agency and which are issued to finance 
certain development activities. The De­
partment has determined that these in­
terest subsidy grants will be used solely 
to facilitate provision of the maximum 
number of housing units for lower in­
come families through new construction 
or substantial rehabilitation. Therefore, 
these grants will be committed only to 
State housing finance dr development 
agencies eligible to , participate in the 
Department’s program under section 8 
of the United States Housing Act of 
1937, as amended, for the purpose of sub­
sidizing interest payments on taxable fi­
nancing issued in order to undertake new 
construction and substantial rehabilita­
tion projects under section 8. The pro­
posed regulations set forth the proce­
dures and requirements for submission 
of applications for interest subsidy 
grants, procedures for selection and ap­
proval of applications by the Depart­
ment, and general program standards.

Interested persons are invited to sub­
mit written comments or views on this 
proposed Part 260 by filing them with 
the Rules Docket Clerk, Room 10141, De­
partment of Housing and Urban Devel­
opment, 451 Seventh Street, S.W., Wash­
ington, D.C. 20410. All relevant material 
received in the foregoing office before 
July 7, 1976, will be considered before a 
final rule is adopted. Copies of written 
views or comments will be available for 
public examination during regular busi­
ness hours a t the foregoing office. The 
Department, has decided that an abbre­
viated comment period is necessary in 
order that final regulations may be 
published in time to allow the Depart­
ment to obligate the funds by Septem­
ber 30,1976.

A Finding of Inapplicability of § 102 
(2) (C) of the National Environmen­
tal Policy Act of 1969 has been made in 
accordance with HUD Handbook 1390.1 
with respect to these proposed regula­

tions. A copy of this Finding of Inap­
plicability will be available for public 
inspection during regular business hours 
a t the Office of the Rules Docket Clerk, 
a t the address set forth above.

It is hereby certified that the economic 
and inflationary impacts of these pro­
posed regulations have been carefully 
evaluated in accordance with OMB Cir­
cular No. A-107.

I t  is proposed to amend Chapter n ,  
Subchapter B, of Title 24 of the Code of 
Federal Regulations by adding a hew 
Part 260 to provide as set forth below:
PART 260— INTEREST SUBSIDY GRANTS 
Sec.
260.1 Purpose.
260.2 Definitions. -
260.3 Applications.
260.4 Selection and approval of applications.
260.5 Program standards.

Authority: Sec. 7 (d ) , Department of HUD 
Act (42 U.S.C. 3535(d); § 802(c) (2), Housing 
and Community Development AGt of 1974 
(Pub. L. 93-383, 88 Stat. 633, (42 U.S.C. 
§ 1440(c)( 2 ) ) ) .
§ 260.1 Purpose.

These regulations establish rules and 
procedures for implementation by the 
Secretary of Section 802(c)(2) of the 
Housing and Community Development 
Act of 1974 to the extent of all currently 
available contract and budget authority 
under that subsection. State housing fi­
nance and development agencies current­
ly obtain capital for low income housing 
development through the issuance of 
tax-exempt financing. Section 802(c) (2) 
authorizes the Secretary to make, and to 
contract to make, grants to or on behalf 
of eligible State agencies, to cover not 
to exceed 33% percent of the interest 
payable on their btmds, debentures, notes 
and other obligations which are made 
subject to Federal taxation and which 
are issued to finance certain development 
activities including the provision of hous­
ing for lower income families. Thus, Sec­
tion 802(c) (2) and these regulations af­
ford eligible State agencies the option 
of using taxable obligations to finance 
certain of their development activities.
§ 260.2 Definitions.

(a) “Eligible obligation”—Any bond, 
note, debenture or other obligation 
Which: |

(1) Is issued by an eligible State 
Agency;

(2) Is issued for the purpose of financ­
ing the construction or development of 
eligible projects; or issued to refinance 
short-term obligations of the same issuer 
issued for such purpose;

(3) Is issued for a term including re­
financings, which generally shall not ex­
ceed forty (40) years but which may ex­
ceed 40 years when approved on a case- 
by-case basis Including refinancing, for 
good cause, by the Secretary;

(4) Would not have been subject to 
Federal taxation except for the decision 
of the eligible State agency to obtain 
assistance under Section 802; and

(5) Provides for interest payments on 
the full outstanding principal balance of 
the obligation no less frequently than 
annually.

(b) “Eligible project”—A new con­
struction or substantial rehabilitation 
(as defined in 24 CFR 883.202) project 
for which a final proposal has been ap­
proved by the Secretary pursuant to 24 
CFR 880.210(c), 881.210(c) or 883.311
(a).

(c) “Eligible State Agency”—A Hous­
ing Finance Agency (HFA), designated 
by the Governor of the State (or Gover­
nors in the case of an interstate agency) 
for purposes of participating in the pro­
gram under this Part and which has been 
approved as a participating agency pur­
suant to § 883.103 of this Title.

(d) “Secretary”—The Secretary of 
Housing and Urban Development or an 
officer authorized to perform the func­
tions of the Secretary.

(e) “State”—Any State of the United 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, or any 
territory or possession of the United 
States.

(f) “Subject to Federal taxation”—An 
obligation is deemed subject to Federal 
taxation for purposes of this Part, if the 
interest paid thereon and received by the 
purchaser thereof (or his successor in 
interest) shall be included in gross in­
come for the purposes of Chapter 1 of the 
Internal Revenue Code of 1954.
§ 260.3 Applications.

(a) Any eligible State agency may 
apply for interest subsidy grants under 
this Part; however, the allocation of 
grant contract authority requested by a 
single such agency for the period com­
mencing October 1,1976 and ending Sep­
tember 30, 1977, shall not exceed $2 mil­
lion, nor shall the allocation requested 
exceed $2 million of contract authority' 
for use in any subsequent annual period. 
Application will beprocessed in two sep­
arate groups as more fully described in 
§ 260.4. To be processed with the first 
group, an application must be delivered 
to the Office of Assisted Housing, Room 
6106, HUD Building, 451 7th Street
S.W., Washington, D.C. 20410 no later 
than 5:00 p.m., August 20, 1976. Appli­
cations so delivered after 5:00 p.m. Au­
gust 20, 1976 and prior to 5:00 p.m. Sep­
tember 20, 1976 will be processed with 
the second group. Applications so de­
livered after 5:00 p.m. September 20, 
1976, will be rejected. Applications must 
be placed in a sealed envelope marked 
“§ 802(c) (2) Interest Subsidy Applica­
tion” and must state or include the 
following: _

(1) A certificate executed by the Gov­
ernor (s) of the' State(s) in which the __ 
applicant conducts development activi­
ties authorizing the applicant to receive 
interest subsidy grants under this Part 
and approving the application.

(2) The amount of interest subsidy 
grants requested, for the period com­
mencing October 1, 1976, and ending
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September 30, 1977, and the maximum 
annual amount of interest subsidy grants 
requested for any Federal fiscal year dur­
ing the term of the eligible obligation. 
V(3) The estimated capital amount of 
the eligible obligation to which those 
grants will be applied.

(4) The actual or anticipated issue 
date of the eligible obligation.

(5) A duly certified resolution of the 
applicant stating that the bond, deben­
ture, note, or other obligation to which 
the interest subsidy grants requested will 
be applied, is, or will be, an eligible obli­
gation.

(6) A description of the major antici­
pated features of the eligible obligation 
to which the interest subsidy grants re­
quested will be applied, including term, 
type, amortization schedule, interest 
rate, total interest payable, acceleration 
rights, prepayment rights and penalties, 
and identification of purchasers of the 
obligation (if known at time of applica­
tion submission).
- (7) The estimated total amount of in­
terest subsidy grants required during the 
term of the eligible obligation, the per­
centage of interest payable on the eli­
gible obligation anticipated to be de­
frayed by those grants (not to exceed 
33 y3 percent), and the estimated amount 
of such grants for each annual period 
commencing October 1, 1977, until the 
expiration of the eligible obligation.

(8) The requested manner of grant 
payment (i.e., annually, semi-annually, 
quarterly) and identification of disburs­
ing agent, if known.
Each application must be executed by an 
authorized officer of the eligible .State 
agency and must be accompanied by an 
opinion of the counsel for the eligible 
State agency as to the authority of that 
officer or official to so execute the ap­
plication on behalf of the eligible State 
agency.
§ 260.4 Selection and approval of appli- 

 ̂ cations.
(a) First group (1) All applications 

delivered prior to 5:00 p.m., August 20,
1976, and otherwise meeting the require­
ments of § 260.3 of this Part will con­
stitute the first group and will be re­
viewed by the Secretary to determine 
acceptability under this Part. If the total 
amount of interest subsidy grants re­
quested by acceptable applications for 
the period commencing October 1, 1976, 
and ending September 30, 1977, does not 
exceed $15 million, then all such appli­
cations in the first group shall be ap­
proved, and commitments for interest 
subsidy grants in the amounts applied 
for shall be executed by tfte Secretary.

If the total amount of interest sub­
sidy grants requested by these applica­
tions for the period commencing Octo­
ber 1, 1976, and ending September 30,
1977, or for any subsequent annual pe­

riod exceeds $15 million, then the appli­
cations shall be ranked according to the 
ratio of the maximum annual interest 
subsidy grant requested during the term 
of the eligible obligation to the total prin­
cipal amount of said eligible obligation. 
First ranking shall be awarded to the ap­
plication with the lowest such ratio; Sec­
ond ranking shall be awarded to the ap­
plication with the second lowest such 
ratio, and so forth. In the event of a tie, 
higher ranking as between the tied ap­
plications shall be awarded to that ap­
plication setting forth the earlier antic­
ipated issue date for the eligible obliga­
tion. The Secretary will then approve 
applications in the order of ranking and 
execute commitments of contract au­
thority for interest subsidy grants in the 
maximum annual amounts requested. In 
the event it is not possible under this 
procedure to execute a commitment for 
the total maximum annual amounts of 
interest subsidy grants requested by an 
application, the applicant shall be so ad­
vised by the Secretary and given the op­
tion of either accepting a commitment 
equal to the then available annual 
amounts of interest subsidy grants or 
relinquishing its ranking to the next 
ranked applicant.

(b) Second group. If the total amount 
of interest subsidy grants for the period 
commencing October 1, 1976, and ending 
September 30,1977, or for any subsequent 
annual period requested by acceptable 
applications in the first group equals or 
exceeds $15 million, then all applications 
delivered pursuant to § 260.3 of this Part 
after 5:00 p.m. August 20, 1976, will be 
rejected. If the total amount of interest 
subsidy grants for the period commenc­
ing October 1, 1976, and ending Septem­
ber 30, 1977, for any subsequent annual 
period requested by acceptable applica­
tions in the first group is less than $15 
million, then' all applications delivered 
after 5:00 p.m. August 20,1976, and prior 
to 5:00 p.m. September 20, 1976, and 
otherwise meeting the requirements of 
§ 260.3 of this Part, will constitute the 
second group and will be reviewed by the 
Secretary. If the total amount of interest 
subsidy grants for the period commenc­
ing Octcfoer 1, 1976, and ending Septem­
ber 30, 1977, or any subsequent annual 
period requested by acceptable applica­
tions in the second group does not exceed 
the difference between $15 million and 
the total amount of such grants for such 
periods requested by applications in the 
first group, then all of the applications in 
the second group shall be approved, and 
commitment for interest subsidy grants 
in the maximum annual amounts applied 
for, shall be executed by the Secretary. If 
the total amounts of interest subsidy 
grants requested by applications in the 
second group for the period commencing" 
October 1, 1976, and ending September 
30,1977, or any subsequent annual period

exceeds the difference between $15 mil­
lion and the total amount of such grants 
for such period requested by applications 
in the first group, then the ranking and 
commitment systems, as set forth in 
§ 260.4(a) of this Part, shall be used.

(c) Approved Applications. Each ap­
plicant for which a commitment is exe­
cuted shall be notified in writing by the 
Secretary of such commitment and the 
dollar amounts thereof. Thereafter, each 
such applicant will be tendered an ap­
propriate contract executed by the Sec­
retary setting forth the detailed rights, 
duties, and obligations of the Secretary 
and the applicant in regard to the inter­
est subsidy grants covered by the ex­
ecuted commitment for such applicant 
and the procedures for payment of the 
grants. At a minimum, each such con­
tract shall conform to the program 
standards set forth in § 260.5.
§ 260.5 Program standards,

(a) Interest subsidy grants under this 
Part will be made only to eligible State 
agencies or to disbursing agents duly de­
signated by such eligible State agencies.

(b) Interest subsidy grants under this 
Part may be applied only to eligible 
obligations.

(c) Interest subsidy grants under this 
Part will not exceed $15 million per year 
commencing October 1, 1976 and $600 
million in total amount. No applicant 
may receive a commitment for more than 
$2 million during the period commencing 
October 1,1976 and ending September 30, 
1977, or for any subsequent annual 
period.

(d) Interest subsidy grants under this 
Part for any eligible obligation shall not 
exceed 33 y3 percent of interest payable 
thereon.

(e) Interest subsidy grants under this 
Part shall be paid for not more than 40 
years, unless a longer period is approved 
on a case by case basis by the Secretary, 
including refinancings, for good cause.

(f) Payments of interest subsidy grants 
under this Part can be made annually, 
semi-annually, or quarterly at the op­
tion of the eligible State agency. Each 
payment will be made at a fixed percent­
age of the outstanding principal of each 
eligible obligation to which the payment 
relates, whether or not the outstanding 
principal is in fact being amortized at 
the rate anticipated by the application 
or contract. Said percentage shall be 
calculated according to the ratio of 
maximum annual interest subsidy grants 
paid to the total principal aniount of 
the eligible obligation to which such 
grants will be applied, and may not ex­
ceed the ratio previously specified in the 
related application.

(g) An eligible state agency must bill 
the Secretary for each scheduled grant 
payment at least 30 days in advance of 
the due date of the agency’s scheduled
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interest payment on the eligible obliga­
tion to which the grant payment will be 
applied. The billing will refer to the case 
number, the amount of grant payment 
due, and the current status of the 
agency’s payments on the debt.

(h) If the principal amount of each 
eligible obligation issued by an approved 
applicant is less than the amount set 
forth in its approved application, then 
the approved amounts of interest sub­
sidy grants committed on the basis of 
said application shall be reduced accord­
ing to the ratio of principal amount of

eligible obligation set forth in the ap­
proved application to principal amount 
of each eligible obligation actually issued 
by the applicant.

(i) If the principal amount of each 
eligible obligation issued by an approved 
applicant is greater than the amount sèt 
forth in its approved application, no ad­
justment shall be made in the approved 
amounts of interest subsidy^grants com­
mitted on the basis of said application.

(j) A commitment of interest subsidy 
grants under this Part shall automati­
cally terminate in the event the appli­

cant fails to issue the eligible obliga­
tion for which the grants were requested 
within ninety (90) days after the issue 
date specified in its application.

Issued a t Washington, D.C., June 11, 
1976.

F r e d  J . T r u s l o w , 
Deputy Assistant Secretary for 

H o u s i n g  Production arid 
Mortgage Credit-FHA Com­
missioner. — -

[FR Doc.76-17619 Filed 6-16-76;8:45 am]
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