
Employment and Training Administration
EMPLOYMENT TRANSFER AND BUSINESS 

COMPETITION DETERMINATIONS
Notice of Applications

The organizations listed in the attach­
ment have applied to the Secretary of 
Agriculture for financial assistance in the 
form of grants, loans, or loan guarantees 
in order to establish or improve facilities 
at the locations listed for the purposes 
given in the attached list. The financial 
assistance would be authorized by the 
Consolidated Farm and Rural Develop­
ment Act, as amended, 7 U.S.C. 1924(b), 
1932, or 1942(b).

The Act requires the Secretary of La­
bor to cfetèrmine whether such Federal 
assistance is calculated to or is likely to 
result in the transfer from one area to 
another of any employment or business 
activity provided by operations of the ap­
plicant. I t  is permissible to assist the es­
tablishment of a new branch, affiliate or 
subsidiary, only if this will not re­
sult in increased unemployment in the 
place of present operations and there is 
no reason to believe the new facility is 
being established with the intention of 
closing down an operating facility.

The Act also prohibits such assistance 
if the Secretary of Labor determines that 
it is calculated to or is likely to result 
in an increase in the production of goods, 
materials, or commodities, or the avail­
ability of services or facilities in the area, 
when there is not sufficient demand for 
such goods, materials, commodities, serv­
ices, or facilities to employ the efficient 
capacity of existing competitive com­
mercial or industrial enterprises, unless 
such financial or other assistance will not 
have an adverse effect upon existing 
competitive enterprises in the area.

The Secretary of Labor’s review and 
certification procedures are set forth at 
29 CFR Part 75, published January 29, 
1975 (40 FR 4393). In determ ining 
whether the applications should be ap­
proved or denied, the Secretary will take 
into consideration the following factors:

1. The overall employment and unem­
ployment situation in the local area in 
which the proposed facility will bo lo­
cated.

2. Employment trends in the same in­
dustry in theiocal area.

3. The potential effect of the new fa­
cility upon the local labor market, %ith 
particular emphasis upon its potential 
impact upon competitive enterprises in 
the same area.

4. The competitive effect upon other 
facilities in the same industry located in 
other areas (where such competition is a 
factor).

5. In the case of applications involv­
ing the establishment of branch plants 
or facilities, the potential effect of such 
new facilities on other existing plants or 
facilities operated by the applicant.

All persons wishing to bring to the at- ~ 
tention of the Sécretary of Labor any 
information pertinent to the determina­
tions which must be made regarding 
these applications are invited to submit
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such information in writing within two 
weeks of publication of this notice to: 
Deputy Assistant Secretary for Employ­
ment and Training, 601 D St. NW„ 
Washington, D.C. 20213.

Applications received during t
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Signed a t Washington, D.C. this 22nd 
day of March, 1976.

Ben Burdetsky, 
Deputy Assistant Secretary for 

Employment and Training.
& week ending March 19.1976

Name, of applicant Location of enterprise Principal product or activity

P ort Clyde Foods, Inc.

Edw ard C. Jordan Co., Inc______ _____ ___
Gloucester Building Supply, Inc ......... ............
Halecrest C o . . . _________ . 1 . . . _____ . . . . . .

American National Rubber Co____ _______

Lewis Meats, I n c . ______ ______ ____ ______
Fanners Service Gin C o ..________________
A SPR O , Inc....................................................
Robert D. Coatney.................................. .
Jerry Chasteen Chevrolet, I n c . . . . . . . . _____
Metalex, Inc____ ______________ ________
R . & F. Coal Co. (tenant to Cadiz)______ _
Phillips Metal Co., Inc.........______________
Colonial Container Co. (tenant to C ity of 

Green Lake).
Souvenir Sales C o .';_______ ______ ____ ___
Brown Oil Co___ _________________ ______
The Egging C o ; . . ........ ...........................v..........

Roger L. Sm ith___ ______ ________________
Crown Redwood C o ....* ____*______-$j___ ir,
Frontier Machinery, Inc________ •______. . . .

Rockland, Stoning^ Sardine canning, warehousing, and filleting 
ton, and Y arm outh, of herring.
Maine.

Falm outh, Maine____ Engineering, architecture, surveying.
• Gloucester, N .J______ Selling of lumber and building supplies.
. Rockaway Township, Mining of iron ore concentrates.

N .J.
C eredo,W .V a_______ Manufacture and processing of industrial

sponge rubber products.
Swainsboro, G a______Processing of meats.
Moultrie, G a____Purchase, sale, and transportation of fertilizer
Alcorn County, M iss.. Manufacture and sale of steel pulleys.
Carlisle, K y ..................Sales of ice; processing of meat.
Bennettsville, S.C___ Automobile sales and service.
Swansea, S .C . . :_____ Metal electroplating.
Cadiz, O h io . . . . . . ........Mining and sales of coal.
Coldwater, Mich_____ Processing of aluminum scrap.
Green Lake, Wis_____Manufacturing of corrugated containers.

Round Rock, Tex___ Silk screen m anufacturing..
Chadron, Nebr......... . Sale of petroleum products.
Gurley, N ebr___ . . . . .  M anufacture of sugar beet harvesting equip­

m ent.
Beulah, N . D ak_____ Retail grocery sales.
Fortuna, C a l if .. ......... M anufacture of furniture.
Walla Walla, W ssh ..;.. Manufacture of circular irrigation systems.

[FR Doc.76-8539 Filed 3-25-76:8:45 am]

Labor-Management Services 
Administration 

[Application No. L-308] 
EMPLOYEE BENEFIT PLANS

Application for Exemption for a Transac­
tion Involving the Operating Engineers 
Journeyman and Apprentice Training 
Trust and Dicco, Inc.

March 23, 1976.
Notice is hereby given that the Depart­

ment of Labor (the Department) has 
under consideration an application for 
exemption from the restrictions of sec­
tion 406(a) (1) (A), (C) and (D) of the 
Employee Retirement Income Security 
Act of 1974- (the Act) filed by the trustees 
of the Operating Engineers Journeyman 
and Apprentice Trust (the Plan) for the 
use by the Plan, as a training and stor­
age site, of a portion of the property 
owned by Dicco, Inc. (“Dicco”) , a  con­
tributing employer. The application was 
filed pursuant to section 408(a) of the 
Act and in accordance with the proce­
dures set forth in ERISA Procedure 75-1 
(40 FR 18471, April 28, 1975).

Summary of Representations. The ap­
plication contains representations with 
regard to the requested exemption, which 
are summarized below. Interested per­
sons are referred to the application on 
file with the Department for the com­
plete representations of the trustees.

Dicco, a general engineering contrac­
tor located in Bakersfield, California, has 
offered to permit the trustees of the Plan 
to use a portion of Dicco’s 50-acre yard 
located on James Road approximately 
ten miles from downtown Bakersfield as 
a training site for storing engineering 
equipment and training apprentices and

journeymen in the proper techniques of 
operating such equipment. The yard con­
tains aggregate pits where apprentices 
and journeymen would operate Plan 
equipment to obtain experience in dirt 
moving, compaction, leveling and exca­
vation.

Dicco will not receive any compensa­
tion from the trustees of the Plan for the 
use of the property. However, the trustees 
will agree to protect, defend and save 
harmless Dicco from any and all claims 
and causes of action which may arise 
from the use of the property by the 
trustees. Dicco _ may benefit from the 
transaction through the availability of 
better trained workmen and from the 
activities of journeymen and apprentices 
during training at the site. Such benefit 
from the training activities is expected to 
be slight, if any, because such training 
normally involves digging, filling, com­
pacting and re-digging at approximately 
the same location.

The terms of the transaction are set 
forth in a written agreement between the 
Plan and Dicco which will be executed 
upon the granting of the requested 
exemption.

The Plan has not had a training site 
in the Bakersfield, California, area. Since 
Bakersfield is approximately 90 miles 
from Los Angeles, California, the absence 
of a training site in Bakersfield has de­
prived journeymen and apprentices in 
that area of the opportunity to partici­
pate in training activities of the Plan, 
which are conducted in Los Angeles 
County. The purchase or lease of a train­
ing site in Bakersfield previously has not 
been economically feasible because of the 
relatively few participants in the Bakers­
field area.
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Notice of the requested exemption as 
published in the F e d e r a l  R e g is t e r  will be 
given by publication in the International 
Union of Operating Engineers Local Un­
ion No. 12 newspaper, Engineers New- 
Record, which is published monthly on 
approximately the 15th day of the month 
and distributed to all members of the 
union. Copies of this notice of the re­
quested exemption also will be mailed to 
the employer associations which are sig­
natories to the trust agreement creating 
the Plan.

Requested Exemption. Based upon the 
representations set forth in the applica­
tion, it has been requested that an ex­
emption be granted under the authority 
of section 408(a) of the Act and in ac­
cordance with the procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471, 
April 28, 1975) so that the restrictions 
of section 406(a)(1) (A), (C) and (D) 
of the Act shall not apply to the use by 
the Plan, pursuant to the written agree­
ment appended to the application, of the 
above-described property owned by 
Dicco as a training site for storing equip­
ment and training apprentices and 
journeymen to operate such equipment.

General Information. The attention of 
interested persons is directed to the 
following:

(1) The fact that a transaction ,is the 
subject of an exemption granted under 
section 408(a) of the Act does not relieve 
a fiduciary with respect to a plan to 
which the exemption is applicable from 
certain other provisions of the Act, in­
cluding any prohibited transaction pro­
visions to which the exemption does not 
apply and the general fiduciary respon­
sibility provisions of section 404 of the 
Act which, among other things, require 
a fiduciary to discharge his duties re­
specting the plan soiely in the interest 
of the plan’s participants and bene­
ficiaries and in a prudent fashion in ac­
cordance with subsection (a)(1)(B) of 
section 404 of the Act;

(2) The requested exemption con­
tained herein does not extend to trans­
actions prohibited under sections 406
(a)(1) (B) and (E), 406(a)(2) and 
406(b) of the Act ;

(3) Before an exemption may bè 
granted under section 408(a) of the Act, 
the Department must find that the 
exemption is administratively feasible, in 
the interests of the plan and of its par­
ticipants and beneficiaries, and protec­
tive of the rights of participants and 
beneficiaries of such plan; and

(4) The requested exemption set forth 
herein is supplemental to, and not in 
derogation of, any other provisions of the 
Act, including statutory exemptions and 
transitional rules. Furthermore, the fact 
that a transaction is the subject of an 
exemption is not dispositive of whether 
the transaction would have been a pro­
hibited transaction in the absence of 
such exemption or, though it would have 
been a  prohibited transaction, is exempt

NOTICES

by operation of a statutory exemption 
or a transitional rule.

All interested persons are invited to 
submit written comments on the re­
quested exemption contained herein. All 
written comments (preferably six copies) 
should be addressed to the Office of Em­
ployee Benefits Security, Labor-Manage­
ment Services Administration, Room N- 
4716, U.S. Department of Labor, Wash­
ington, D.C. 20216, Attention: Applica­
tion No. L-308.

In order to receive consideration, such 
comments must be received hy the De­
partment on or before May 7, 1976. The 
application for exemption referred to 
herein and such comments will be avail­
able for public inspection at the Public 
Document Room, Office of Employee 
Benefits Security, U.S. Department of 
Labor, Room N-4677, 200 Constitution 
Avenue, N.W., Washington, D.C. 20216.

Signed at Washington, D.C., this 23rd 
day of March 1976.

J aimes D. H utchinson, 
Administrator of Pension and 

Welfare Benefit Programs, 
U.S. Department of Labor.

[FR Doc.76-8747 Filed 3-25-76;8:45 am]

[Prohibited Transaction Exemption 76-1] 
EMPLOYIE BENEFIT PLANS

Class Exemptions From Prohibitions Re­
specting Certain Transactions in Which 
Multiemployer and Multiple Employer 
Plans Are Involved
On June 2, 1975, notice was published) 

in thè F e d e r a l  R e g is t e r  (40 FR 23798)7 
that the Department of Labor (the De­
partment) and the Internal Revenue 
Service (the Service) had under con­
sideration proposals to exempt certain 
classes of transactions in which multl- 
èmplóyer plans (as defined in section 
3(37) of the Employee Retirement In­
come Security Act of 1974 (the Act) and 
section 414(f) of the Internal Revenue 
Code of 1954 (the Code)) are involved 
from the restrietions of sections, 4061a) 
aft'd "407TaTof the Act and the taxes im­
posed by sèction 4975(a)' and (b) of the 
Còde,“by reason of section 4975(c) (1) (A) 
through (D) of the Code, pursuant to 
section 408(a) of the Act and section 
4975(c) (2) of the Code.'TTie^exwnptions 
were proposed in accordance with the 
procedures/ set forth in ERISA Proce­
dure 75-1 <40 FR 18471, April 2Ì, 1975) 
and Rev. Proc. 75-26, 1975-1 CiB. 722, 
and all interested persons were invited 
to submit comments on the proposed ex­
emptions. The Department and the Serv­
ice have given careful consideration to 
the comments which were received and 
have determined to grant the proposed 
exemptions, as modified, as set forth 
below.

As indicated in the notice of June 2, 
1975, the Department and the Service 
have been informed that multiemployer 
plans engage in numerous transactions 
which are established and customary in

nature, widespread in usage, and reason­
able in théir terms, but which may be 
prohibited transactions within the 
meaning of sections 406 and 407(a) of 
the Act and section 4975(c)(1) of the 
Codé.

There have been identified to the De­
partment and the Service several classes 
of such transactions. Three of these 
classes of transactions are the subject 
of the class exemptions set forth herein.

The Department and the Service have 
determined that class exemptions are 
necessary in the case of multiemployer 
plans and other collectively bargained 
multiple employer plans because such 
plans frequently engage in operationally 
similar transactions having common 
characteristics which are distinctive for 
multiemployer and other multiple em­
ployer plans generally, notwithstanding 
that a variety of industries with a mul­
tiplicity of parties and differing relation­
ships are involved. Class exemptions are 
also justifiable for classes of transactions 
engaged in by multiemployer plans and 
other collectively bargained multiple em­
ployer plans because such plans are 
jointly administered within the mean­
ing of section 302(c) (5) of the Labor 
Management Rélations Act, 1947 (29 
U.S.C. 186(c) (5)). For purposes of these 
class exemptions and except as other­
wise specified below, multiemployer plans 
and multiple employer plans will herein­
after be collectively referred to as multi­
ple employer plans, as that term is 
defined in Sec. II of the exemption relat­
ing to delinquent employer contributions, 
Sec. HI of the exemption relating to con­
struction loans, and Sec. HI of the ex­
emption relating to office space, admin­
istrative services and goods.

General Information. The attention of 
interested persons is directed to the 
following:

(1) The fact that a transaction is the 
subject of an exemption granted under 
section 408(a) of the Act and section 
4975(c) of the Code does not relieve a 
fiduciary or other party in interest or 
disqualified person with respect to a plan 
to which the exemption is applicable 
from certain other provisions of the Act 
and the Code, including any prohibited 
transaction provisions to which the ex­
emption does not apply and the general 
fiduciary responsibility provisions of sec­
tion 404 of the Act which, among other 
things, require a fiduciary to discharge 

This duties respecting the plan solely in 
the interests of the plan’s participants 
and beneficiaries and in a prudent fash­
ion in accordance with subsection (a) (1) 
(B) of section 404 of the Act; nor does 
it affect the requirement of section 401
(a) of the Code that a plan must operate 
for the exclusive benefit of the employees 
of the employer maintaining the plan 
and their beneficiaries.

(2) The exemptions contained herein 
do not extend to transactions prohibited 
under section 406(b) of the Act and sec­
tion 4975(c) (1) (E) and (F) of the Code.
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(3) The exemptions set forth herein 
are supplemental to, and not in deroga­
tion of, any other provisions of the Act 
and the Code, including statutory ex­
emptions and transitional rules. Further­
more, the fact that a transaction is the 
subject of an exemption is not disposi­
tive of whether the transaction would 
have been a prohibited transaction in the 
absence of such exemption or, though it 
would haye been a prohibited transac­
tion, is exempt by operation of a statu­
tory exemption or a transitional rule.

(4) Each class exemption contained 
herein is applicable to a particular 
transaction only if the transaction satis­
fies the conditions specified for the class 
in which it falls.

(5) The three class exemptions set 
forth herein are available by their terms 
not only for multiemployer plans, but 
also for other multiple employer plans 
which would be multiemployer plans 
under section 3(37) of the Act and sec­
tion 414(f) of the Code, except that the 
amount of contributions made under the 
plan for a plan year by each employer 
making such contributions is not less 
than 50 percent of the aggregate amount 
of contributions made under the plan for 
that year by all employers making such 
contribution (as required by section 3 
(37) (A) (iii) of the Act and section 414
(f)(1)(C) of the Code), or benefits are 
not payable with respect to each partici­
pant without regard to the cessation of 
contributions by the employer who had 
employed the participant (as required 
by section 3(37) (A)(iv) of the Act and 
section 414(f) (1) (D) of the Code) . Thus, 
for purposes of these class exemptions, 
a plan will be deemed to be a multiple 
employer plan so long as more than one 
employer is required to contribute to the 
plan (section 3(37) (A) (i) of the Act and 
section 414(f) (1) (A) of the Code) and 
the plan is maintained pursuant to one 
or more collective-bargaining agree­
ments between an employee organization 
or employee representatives and more 
than one employer (section 3(37) (A) (ii) 
of the Act and section 414(f)(1)(B) of 
tiie Code). This modification is based on 
information brought to the attention of 
the Department and the Service in sev­
eral written comments that such plans 
engage in transactions which are similar 
to those engaged in by multiemployer 
plans and should be treated in a similar 
fashion.

(6) In accordance with section 408(a) 
of the Act and section 4975(c) (2) of the 
Code, and based upon the entire record, 
including the written comments sub­
mitted in response to the notice of 
June 2, 1975, the Department and the 
Service make the following findings and 
determinations:

(i) The class exemptions set forth 
herein are administratively feasible;

(ii) They are in the interests of plans 
and of their participants and bene­
ficiaries; and

(iii) They are protective of the rights
of participants and beneficiaries of 
plans. ^

A. Delinquent employer contributions. 
An employer participating In a multiple

employer plan (a “participating em­
ployer”) is generally obligated under the 
terms of the plan or of a collective bar­
gaining agreement to make periodic con­
tributions to the plan. Multiple employer 
plans are often confronted with the 
problem of delinquency in participating 
employer contributions since such plans, 
by their very nature, have a multiplicity 
of participating employers of varying 
size and financial strength, and a t times 
one or more participating employers may 
be delinquent in making such contribu­
tions. In the course of their collection 
efforts, multiple employer plans fre­
quently delay or extend the time for pay­
ment of contribütions pursuant to 
understandings, arrangements, or agree­
ments in circumstances where it appears 
that collection of the fûll amount due 
the plan would be jeopardized were the 
plan to attempt to force immediate full 
payment.,

In  the notice of June 2, 1975, the De­
partment and the Service stated that a 
question had been raised as to the extent 
to which such delinquencies, delays, or 
extensions constitute prohibited transac­
tions under sections 406 and 407(a) of 
the Act and section 4975(c)(1) of the 
Code and that the class exemption relat­
ing to delinquent employer contributions 
was proposed in order to eliminate the 
uncertainty that may exist in this area 
and the àdvërse effects to plans and their 
participants and beneficiaries that; may 
be caused by such uncertainty.

After considering the comments which 
have been submitted, it is the view of tho 
Department and the Service that gen­
erally neither the failure of a participat­
ing employer in a multiple employer plan 
to make a contribution to the plan when 
the contribution is due nor the failure 
of the plan to collect such a delinquent 
contribution constitutes a prohibited 
transaction under section 406 and 407(a) 
of the Act and section 4975(c) (1) of the 
Code. However, if the plan is not making 
systematic, reasonable and diligent ef­
forts to collect delinquent contributions, 
or the failure to collect is the result of 
an arrangement, agreement or under­
standing, express or implied, between the 
plan and the delinquent employer, such 
failure tq  collect a delinquent employer 
contribution may be deemed to be a pro­
hibited transaction.

Nevertheless, because participating 
employers have little, if any, control over 
the contribution collection efforts made 
by plans, paragraph (b) of the exemption 
now provides that participating employ­
ers shall not be subject to the civil 
penalty which may be assessed under 
section 502(i) of the Act or the taxes im­
posed by section 4975(a) and (b) of the 
Code for prohibited transactions involv­
ing delinquent employer contributions, 
except in the case of arrangements, 
agreements or understandings which are 
clearly unreasonable. Thus, with this 
limited exception only plan fiduciaries 
will be liable for prohibited transactions 
involving delinquent employer contribua 
tions when such transactions are not ex­
empt under the class exemption provided 
herein.

The written comments which have 
been submitted indicate that many mul­
tiple employer plans have adopted writ­
ten procedures for the orderly collection 
of delinquent employer contributions 
which involve reasonable, diligent and 
systematic methods for the review of em­
ployer contribution accounts by means 
of, for example, reports and question­
naires from employers and field audits, 
and which involve reasonable, diligent 
and systematic methods for the collec­
tion of delinquent employer contribu­
tions by means of, for example, the auto­
matic, contractual imposition on delin­
quent employers of charges for liquidated 
damages, interest, or plan expenses for 
collection of delinquent contributions, 
the placing of employer contributions in 
escrow accounts prior to the date such 
contributions are due, the purchase of 
bonds by employers to guarantee the 
payment of contributions to a plan, or 
the institution of various forms of 
appropriate legal action.

Plans which do not establish and im­
plement collection procedures which are 
reasonable, diligent and systematic may 
be found to be engaging in prohibited 
transactions under sections 406 and 
407(a) of the Act and section 4975(c) (1) 
of the Code in failing to collect delinquent 
contributions.

Under certain circumstances multiple 
employer plans may find it necessary 
and in the interests of the plan and of 
its participants and beneficiaries to per­
mit employers in appropriate situations \ 
to pay contributions after the date on 
which such contributions are due, often 
in periodic installments, as the only 
means by which it can reasonably be 
expected that the plan ultimately will 
receive payments of such contributions, 
in light of the poor financial condition 
of the delinquent employer and the ex­
penses that the plan would incur in con­
tinuing to attempt to collect the em­
ployer’s entire contribution immediately.

In addition, many of the letters of 
comment haye asserted that based on the 
poor financial condition of some delin­
quent employers and the expenses oi 
collecting delinquent contributions from 
such employers, it is often found to be 
in the interests of multiple employer 
plans and of their participants and bene­
ficiaries for the plan to discontinue col­
lection efforts with respect to such 
employers and either to enter into an 
agreement for the payment of less than 
the full amount of the contribution due 
in satisfaction of the entire amount of 
the employer’s contribution or to write 
off such employer’s delinquent contribu­
tion as uncollectable.

Such arrangements, agreements or 
understandings whereby a multiple em­
ployer plan agrees to the late or delayed 
payment of employer contributions, or 
payment of less than the full amount of 
such contribution, or those situations in 
which a plan writes off an employer con­
tribution as uncollectable, may constitute 
prohibited transactions under sections 
406 and 407(a) of the Act and section 
4975(c) (1) of the Code. * 

Nevertheless, based on the information 
fumishèd and the representations made
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in the written comments, the Depart­
ment and the Service find that it is ad­
ministratively feasible, in the interests 
of . plans and of their participants and 
beneficiaries, and protective of the rights 
of participants and beneficiaries of plans » 
to grant the exemption set forth in sec­
tion I below with respect to such classes 
of transactions.

As noted in paragraph (5) of the Gen­
eral Information section of the Pream­
ble, this class exemption covers not only 
multiemployer plans, but also other mul­
tiple employer pans. In this regard, an 
employer association which is the sponsor 
of an employee benefit plan which is not 
collectively bargained, but which has a 
significant number of unaffiliated em­
ployers contributing to the plan, sub­
mitted a letter of comment stating that 
its plan has many of the same problems 
regarding delinquent employer contribu­
tions that are encountered by multiem­
ployer plans and, therefore, that the 
class exemption for transactions involv­
ing delinquent employer contributions 
should be made applicable to plans which 
are not collectively bargained. However, 
because plans which are not collectively 
bargained are not jointly administered 
within the meaning of section 302(c) (5) 
of the Labor Management Relations Act, 
1947, the circumstances and safeguards 
involved in the collection of delinquent 
employer contributions by such plans 
may be different from those involved in 
collectively bargained, jointly adminis­
tered multiple employer plans. The letter 
of comipent did not contain sufficient in­
formation regarding this question and, 
therefore, the Department and the Serv­
ice are not able at this time to grant a 
class exemption covering plans which are 
not collectively bargained. The agencies 
aré, however, prepared to consider ap­
plications for an exemption for transac­
tions involving the collection of delin­
quent employer contributions by em­
ployee benefit plans which are not col­
lectively bargained.

I t  should be noted that even if a  trans­
action is not in violation of, or is exempt 
from, the prohibited transaction provi­
sions, any failure to make a contribution 
may result in a failure to meet the 
minimum funding standards contained 
in Part 3 of Title I of the Act and, where 
relevant, section 412 of the Code, and 
may subject the delinquent employer to 
a tax under section 4971 of the Code. 
Nothing in this class exemption shall be 
construed to exempt participating em­
ployers from the funding requirements 
of tiie Act or the Code.
: Exemption. Accordingly, the following 

exemption is granted under the authority 
of section 408(a) of the Act and section 
4975(c) (2) of the Code and in accord­
ance with the procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471, 
April 28, 1975) and Rev. Proc. 75-26, 
1973-1 C 3 .722:

Sec. I. Effective January 1 ,1975-
fa) The restrictions of sections 406(a) 

and 407(a) of the Act shall not apply to:
(1) Any arrangement, agreement or 

understanding between a multiple em­
ployer plan and any employer, any of 
whose employees are covered by such

NOTICES

plan, whereby the time is extended for 
the making of a contribution by ,buch. 
employer to such plan, if the following 
conditions are met:

(!) Prior to entering into such ar­
rangement, agreement or understanding, 
the plan has made, or has caused to be 
made, such reasonable, diligent and sys­
tematic efforts as are appropriate under 
the circumstances to collect such con­
tribution;

(fi) The terms of such arrangement, 
agreement or understanding are set forth 
in writing and are reasonable under the 
circumstances based on the likelihood of 
collecting such contribution or the ap­
proximate expenses that would be in­
curred if the plan continued to attempt 
to collect such contribution through 
means other than such arrangement, 
agreement or understanding; and 
. (iii) Such arrangement, agreement or. 

understanding is entered into or renewed 
by the plan in connection with the col­
lection of such contribution and for the 
exclusive purpose of facilitating the col­
lection of such contribution.

(2) Any arrangement, agreement or 
understanding between a multiple em­
ployer plan and any employer any of 
whose employees are covered by such 
plan, whereby the plan agrees to accept 
less than the entire amount of a con­
tribution owed by such employer in sat­
isfaction of such employer’s obligation 
to pay the entire amount of such con­
tribution, if the following conditions are 
met:

(i) Prior to entering into such ar­
rangement, agreement or understanding, 
the plan has made, or has caused to be 
made, such reasonable, diligent and sys­
tematic efforts as are appropriate Under 
the circumstances to collect such con­
tribution in its entirety; and

iff) The terms of such arrangement, 
agreement or understanding are set forth 
in writing and are reasonable under the 
circumstances based on. the likelihood 
of collecting such contribution or the ap­
proximate expenses that would be in­
curred if the plan continued to attempt 
to collect such contribution through 
means other than such arrangement, 
agreement or understanding.

(3) A determination by a multiple em­
ployer plan to consider a  contribution 
due the plan from any employer any of 
whose employees are covered by the 
plan as uncollectable, in whole or in part, 
and to terminate efforts to collect such 
contribution, if the following conditions 
are met:

(i) Prior to making such determina­
tion, the plan has made, or has caused 
to be made, such reasonable, diligent 
and systematic efforts as are appropriate 
under the circumstances to collect such 
contribution or any part thereof; and

(ii) Such determination is set forth in 
writing and is reasonable and appropri­
ate based on the likelihood of collecting 
such contribution or the approximate ex­
penses that would be incurred if the plan, 
continued to attempt to collect such con­
tribution or any part thereof.

<b) If an employer any of whose em­
ployées are covered by a multiple emi-

ployér plan fails to make a required còri-, ’ 
tribùtion to such plan when such cóntri- ' 
bufion is due, or enters into ah arrange­
ment, agreement or understanding with 
such plan describéd in paragraph' (a) (1) 
or (a) (2) with respect to the payment of. t 
such contribution, or if the plan uiakes a. j 
determination described in paragraph
(a)(3), such employer shall not be sub­
ject to the civil penalty which may be 
assessed under section 502(1) of the Act, 
or to the taxes imposed by section 4975
(a) and (b) of the Code, by reason of sec­
tion 4975(c) (lX̂ i A) through (D) of the 
Code, except in the case of an arrange­
ment, agreement or understanding de­
scribed ip paragraph (a)(1) or (a) (2), 
where the terms thereof are clearly un­
reasonable under the circumstances 
based on the likelihood of collecting such 
contribution or the approximate expenses 
that, would be incurred if the plan con­
tinued to attempt to collect such contri­
bution through means other than such 
arrangement, agreement or understand­
ing. •

Sec, U. Definitions. For purposes of 
section I  above, the term “multiple em­
ployer plan” shall mean an employee 
benefit plan which is a multiemployer 
plan within the meaning of section 3(37),. 
of the Act and section 414(f) of the Code, 
or a plan which meets all of the require­
ments of such Sections other than the re­
quirements of either or both (a) section 
3(37) (A) (iii) of the Act and section 414
(f) (1) (C) of the Code, and (b) section 
3(37) (A) (iv) of the Act and section-414
(f).(l)(D) of the Code.

B. Construction loans. Multiple em­
ployer plans, including those covering 
employees in the building and construc­
tion trades, have traditionally invested 
a percentage of their assets in construc­
tion loans as an appropriate investment 
in the interests of such plans and of their 
participants and beneficiaries and as a 
means of providing work opportunities 
for. plan participants. Several written 
comments urged tha’t the class exemption 
for such loans be extended to include: 
permanent mortgage loans by a multiple 
employer plan to employers any of whose 
employees are covered by the plan (“par­
ticipating employers”) . However, the in­
formation that was provided to the De­
partment and the Service as the basis for 
the proposal of the class exemptions for 
construction loans on June 2, 1975, and. 
the letters of comment submitted with 
respect to the proposal did not provide a 
sufficient basis for the granting of a class 
exemption for permanent mortgage 
loans. Accordingly, the exemption as pro­
posed, and as granted herein, relates only, 
to construction loans. It does not apply to 
permanent mortgage loans between mul­
tiple employer plans and participating 
employers, or to commitments from such 
plans to participating employers to pro­
vide mortgage loans to persons who pur­
chase improved real property from par­
ticipating employers. As indicated in the 
notice of June 2, 1975, however, the De­
partment and the Service are prepared, 
to consider any applications which may 
hereafter be made to the agencies for 
exemptions with respect to other classes
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of transactions involving multiple em­
ployer plans.

A question was raised in several let­
ters of comment with respect to whether 
a loan by a  multiple employer plan to 
an owner of real property who is not a 
party in interest or disqualified person 
with respect to such plan would consti­
tute a prohibited transaction under sec­
tion 406(a) of the Act and section 4976 
(cMl) (A) through (D) of the Code if 
the loan is for the purpose of enabling 
such property owner to make construc­
tion improvements on such real property 
and the property owner contracts with 
an employer participating in the plan 
to make such construction improve­
ments. I t  is the view of the Department 
and the Service, based on the principles 
enunciated in ERISA IB 75-2 and TIR- 
1346 (February 6, 1975), that suclr loan 
would not constitute a prohibited trans­
action under section 406(a) of the Act 
and section 4975(c) (1) (A) through (D) 
of the Code; although, of course, such a 
loan may give rise to a prohibited trans­
action if, for example, the loan is made 
in the context of an arrangement for a 
specific participating employer to fur­
nish a portion of the construction, and 
such employer has a controlling influence 
over the plan’s decision to make the loan.

One of the conditions contained in the 
proposed exemption was that the deci­
sion by a multiple employer plan to make 
a construction loan to a participating 
employer must be made by a bank or 
insurance company which meets the re­
quirements of section 3(38) of the Act, 
pursuant to its solè discretionary author­
ity or control with respect to the man­
agement or disposition of the plan as­
sets used to make such loan, in accord­
ance with the standards established by 
such institution for making similar loans 
from its own funds, subject only to broad 
investment guidelines, if any, established 
by the trustees of the plan. It was sug­
gested in the written comments that this 
condition should be expanded to permit 
the internal investment committee of a 
plan to make such decisions for the plan, 
and to permit savings and loan associa­
tions subject to regulation by the Fed­
eral Home Loan Bank Board to make 
such decisions for a plan, under similar 
circumstances as those set forth with 
respect to banks and insurance com­
panies. As regards the suggestion with 
respect to internal plan investment com­
mittees, the letters of comment and the 
information made available to the De­
partment and the Service have not fur­
nished sufficient supportive data to per­
mit the Department and the Service to 
grant an expanded exemption, partic­
ularly with respect to the safeguards 
which should be imposed for the inclu­
sion of internal investment committees 
in order to protect the rights and inter­
ests of plans and plan participants and 
beneficiaries. Accordingly, the exemption 
has not been modified to extend decision­
making authority to internal plan in­
vestment committees. As noted above, 
however, the Department and the Serv­
ice are prepared to consider any applica­
tion which may hereafter be made to

the agencies for exemptions with re­
spect to classes of transactions involving 
multiple employer plans other than 
those transactions covered by the class 
exemptions granted herein.

With regard to federally chartered 
savings and loan associations, which are 
subject to extensive regulation by the 
Federal Home Loan Bank Board with 
respect to their real estate lending prac­
tices (see 12 CFR Part 545), the exemp­
tion has been extended to permit fed­
eral savings and loan associations to 
make plan decisions for construction 
loans to participating employers under 
conditions similar to those imposed on 
banks and insurance companies.

The retroactive exemption set forth in 
section II below is effective with respect 
to all construction loans made by multi­
ple employer plans to participating em­
ployers for which a multiple employer 
plan was committed under a binding 
contract in effect prior to June 3, 1975. 
The Department and the Service note 
that transactions which do not meet the 
conditions of this class exemption may 
nevertheless meet the conditions of sec­
tions 414(c)(1) and 2003(c)(2)(A) of 
the Act which provide an exemption 
from the prohibited transaction pro­
visions of sections 406 and 407(a) of the 
Act and section 4975 of the Code until 
June 30,1984 for a loan of money or other 
extension of credit between a plan and 
a party in interest or disqualified person 
under a binding contract in effect on 
July l, 1974 (or pursuant to renewals 
of such a contract), if such loan or other 
extension of credit remains at least as 
favorable to the plan as an arm’s-length 
transaction with an unrelated party 
would be, and if the execution of the con­
tract, the making of the loan, or the ex­
tension of credit was not, a t the time 
of such execution, making, or extension, 
a prohibited transaction (within the 
meaning of section 503(b) of the Code or 
the corresponding provisions of prior 
law). Other modifications intended to 
clarify the terms and conditions of the 
exemption have also been made.

In  addition, many of the comments 
urged that the proposed exemptiorf'he 
extended to loans other than those which 
are related to construction. The Depart­
ment and the Service do not consider 
it appropriate to extend the scope of this 
exemption to such loans on the basis of 
the comments received; however, they 
will consider applications for exemptions 
for loans common to other industries 
upon receipt of such applications.

Exemption. Accordingly, the following 
exemption is granted under the author­
ity of section 408(a) of the Act and sec­
tion 4975(c) (2) of the Code and in ac­
cordance with the procedures set forth in 
ERISA Procedure 75-1 (40 FR 18471, 
April 28, 1975) and Rev. Proc. 75-26, 
1975-1 C.B. 722:

Sec. I. Prospective. Effective June 3, 
1975, the restrictions of sections 406(a) 
and 407(a) of the Act and the taxes im­
posed by section 4975 (a) and (b) of the 
Code, by reason of section 4975(c) (1) (A) 
through (D) of the Code, shall not apply 
to a loan made by a multiple employer 
plan to a participating employer, pro­

vided that the following conditions are 
met;

(a) The loan is a construction loan.
(b) The decision to make the loan is 

made on behalf of the plan by a bank or 
insurance company which meets the re­
quirements of section 3(38) of the Act, 
or by a savings and loan association sub­
ject to regulation by the Federal Home 
Loan Bank Board, pursuant to such 
bank’s, insurance company’s, or savings 
and loan association’s sole discretionary 
authority or control with respect to the 
management or disposition of the plan 
assets used to make such loan (as de­
fined in section H H b)).

(c) Neither the plan, the participating 
employer to whom the loan is made, nor 
the employee organization any of whose 
members are covered by the plan has the 
power to exercise a controlling influence 
over the management or policies of such 
bank, insurance company or savings and 
loan association.

(d) The bank, insurance company, or 
savings and loan association commonly 
makes construction loans on similar 
terms and conditions from its own funds.

(e) Such loan satisfies the qualifica­
tions established by the bank, insurance 
company, or savings and loan associa­
tion for making such loan from its own 
funds.

(f) Before the loan is made, the par­
ticipating employer to whom the loan is 
made and the plan have received a writ­
ten commitment running to both the 
plan as construction lender and such em­
ployer for permanent financing from a 
person other than the plan to enable full 
repayment of such loan upon completion 
of construction.

(g) Immediately after the making of 
such loan, (1) the aggregate amount of 
investments (including loans) of the 
plan in such participating employer does 
not exceed 10 percent of the fair market 
value of the assets of the plan, and (2) 
the aggregate amount of investments of 
the plan in loans to all participating em­
ployers does not exceed 35 percent of 
the fair market value of the assets of 
the plan.

(h) The plan maintains or causes to be 
maintained for a period of six years 
from the date of such transaction such 
records as are necessary to enable the 
persons described in paragraph (i) of 
this section to determine whether the 
conditions of this exemption have been 
met, except that (1) a prohibited trans­
action will not be deemed to have oc­
curred if, due to circumstances beyond 
the control of the plan fiduciaries, such 
records are lost or destroyed prior to the 
end of such six-year period, and (2) 
such employer shall not be subject to the 
civil penalty which may be assessed un­
der section 502 (i) of the Act, or to the 
taxes imposed by section 4975(a) and (b) 
of the Code, if such records are not 
maintained, or are not available for ex­
amination as required by paragraph (i) 
below.

(i) Notwithstanding anything to the 
contrary in subsections (a) (2) and (b) 
of section 504 of the Act, the records 
referred to in paragraph (h) are uncon­
ditionally available a t their customary

FEDERAL REGISTER, VOL. 41, NO. 60— FRIDAY, MARCH 26, 1976



12744 NOTICES

location for examination during normal 
business hours by duly authorized em­
ployees of (1) the Department of Labor,
(2) the Internal Revenue Service, (3) 
plan participants and beneficiaries, (4) 
any employer of plan participants and 
beneficiaries, and (5) any employee or­
ganization any of whose members are 
covered by the plan.

Sec. III. Retroactive. Effective from 
January U 1975, the restrictions of sec­
tion 406(a) and 407(a) of the Act and 
the taxes imposed by section 4975(a) 
and (b) of the Code, by reason of section 
4975(c) (1) (A) through (D) of the Code, 
shall not apply to a loan made by a 
multiple employer plan to a participating 
employer, provided that the following 
conditions are met:

(a) Such loan was made on or before 
June 2, 1975, or was made after such 
date pursuant to a  written commitment 
to make such loan which was binding on 
the plan on such date.

(b) At the time such loan was made, it 
was not a prohibited transaction within 
the meaning of section 503(b) of the 
Code or the corresponding provisions of 
prior law.

(c) Except for paragraphs (f) and
(g), such loan meets the requirements of 
section I of this exemption. The require­
ments of paragraphs (h) and (i) of sec­
tion I of this exemption shall be deemed 
met if met on or before May 23, 1976.

Sec. III. Definitions. For purposes of 
sections I  and n  above—

(a) The term “multiple employer 
plan” shall mean an employee benefit 
plan which is a multiemployer plan with­
in the meaning of section 3(37) of the 
Act and section 414(f) of the Code, or a 
plan which meets all of the requirements 
of such sections other than the require­
ments of either or both (I) section 3 (37) 
(A) (iii) of the Act and section 414(f)
(1) (C) of the Code, and (2) section 
3(37) (A) (iv) of the Act and section 414
(f)(1)(D) of the Code.

(b) The term “sole discretionary au­
thority or control with respect to the 
management or disposition of the plan 
assets used to make such loan” means 
that the bank, insurance company, or 
savings and loan association has suf­
ficient authority or control with respect 
to such assets to enable it, without re­
porting to the plan, obtaining its ap­
proval or comments, or permitting it a 
veto, other than as may be necessary to 
comply with the conditions of this ex­
emption, to entertain a proposal to make 
such loan, negotiate its terms, and make 
such loan. The fact that the bank, in­
surance company, or savings and loan 
association performs these functions un­
der broad investment guidelines from the 
plan, which may include instructions to 
the bank, insurance company, or savings 
and loan association generally to cause 
a part of the plan’s assets to be invested 
in a certain type of loan, shall not pre* 
vent the bank, insurance company, or 
savings and loan association from being 
considered to have such “sole discretion­
ary authority or control.”

(c) An affiliate of any participating 
employer shall be treated as the same

entity as such participating employer. 
For this purpose a corporation or part­
nership is an affiliate of an incorporated 
or unincorporated participating employer 
if it is a member of a controlled group 
which includes such participating em­
ployer; and a controlled group shall be 
defined in the same manner as the term 
“controlled group of corporations” is de­
fined in section 1563(a) of the Code, ex­
cept that “50 percent” shall be substi­
tuted for “80 percent” wherever the latter 
percentage appears in such section, and 
except that in the case of a partnership, 
the term “corporation” shall be read as 
including a partnership, and the term 
“stock” shall be read as including a capi­
tal or profits interest in a partnership.

C. Office space, administrative services 
and goods. Multiple employer plans fre­
quently share office space and adminis- 
ticipating employer”) , or an association 
with such office space and services, with 
parties in interest and disqualified per­
sons (as defined in section 3(14) of the 
Act and section 4975(e) (2) of the Code), 
such as an employee organization any of 
whose members are covered by the plan 
(a “participating employee organiza­
tion”),, an employer any of whose em­
ployees are covered by the plan (a “par­
ticipating employer”) or an association 
of such employers (a “participating em­
ployer association”) . Multiple employer 
plans also frequently share office space 
and administrative services with other 
multiple employer plans which may be 
parties in interest or disqualified per­
sons with respect to such plan by reason 
of section 3(14) of the Act and section 
4975(e)(2) of the Code.

In this regard, two or more multiple 
employer plans are not parties in interest 
or disqualified persons with respect to 
each other merely because they are 
maintained by the same plan sponsors. 
While the presence of trustees or fiduci­
aries who are common to more than one 
multiple employer plan does not make 
such plans parties in interest or disquali­
fied persons to one another, a multiple 
employer plan may be a party in interest 
or a disqualified person with respect to 
another multiple employer plan (a) un­
der section 3(14) (B) of the Act and 
section 4975(e)(2)(B) of the Code if it 
provides services to such other multiple 
employer plan, (b) under section 3(14) 
(H) of the Act and section 4975(e)(2) 
(H) of the Code if it holds, directly or in­
directly, 10 percent or more of the shares 
of a person described, with respect to 
such other multiple employer plan, in 
subparagraph (B), (C), (D), (E), or (G) 
of section 3(14) of the Act or subpara­
graph (C), (D), (E), or (G) of section 
4975(e) (2) of the Code, or (c) under sec­
tion 3(14) (I) of the Act and section 4975
(e) (2) (I) of the Code if it is a 10 percent 
or more (in capital or profits) partner 
or joint venturer of a person described, 
with respect to such other multiple em­
ployer plan, in subparagraph (B) ,(C),
(D), (E), or (G) of section 3(14) of the 
Act of subparagraph (C), (D), (E), or 
(G) of section 4975(e) (2) of the Code.

One many occasions, office space and 
administrative services are furnished to a

multiple employer plan by a participat­
ing employee organization, employer, or 
employer association, or by another mul­
tiple employer plan which is a party in 
interest or disqualified person with re­
spect to the plan. The furnishing of office 
space or administrative services to a plan 
by such parties in interest or disquali­
fied persons will generally be exempt 
from the prohibited transaction provi­
sions of section 406(a) of the Act and 
from the taxes imposed by section 4975
(a) and (b) of the Code by reason of 
section 4975(c)(1)(A) through (D) of 
the Code, if the conditions of section 408
(b) (2) of the Act and section 4975(d) (2) 
of the Code are met.

In  some instances, a multiple employ­
er plan will secure office space and ad­
ministrative services jointly with a par­
ticipating employee organization, em­
ployer, or employer association, or with 
another multiple employer plan which is 
a party in interest or disqualified person 
with respect to the plan, and will share 
the costs of securing such office space or 
administrative services on a pro rata 
basis with respect to each party’s use of 
such space or services. Such joint use of 
office space or administrative services 
does not constitute a prohibited transac­
tion under either section 406(a) of the 
Act or section 4975(c)(1) (A) through
(D) of the Code.

On occasion, however, a multiple em­
ployer plan will independently secure 
for its own use office space or adminis­
trative services, and will furnish part of 
such office space or administrative serv­
ices to a participating employee organi­
zation, employer, or employer associ­
ation, or to another multiple employer 
plan which is a party in interest or dis­
qualified person with respect to the plan."- 
Such transactions are prohibited trans­
actions under section 406(a) of the Act 
and section 4975(c) (1) (A) through (D) 
of the Code for which no statutory ex­
emption is-provided. However, the class 
exemption set forth below is intended 
to provide an exemption for such trans­
actions under conditions designed to - 
protect the interests of the plans in­
volved and of their participants and 
beneficiaries.

The class exemption proposed on 
June 2, 1975 for such transactions re­
lated only to the provision by a plan of 
office space o r administrative services to 
a participating employee organization, 
participating employer, or participating 
employer association, or to a related 
plan. Based on the representations con­
tained in several letters of comment, the 
Department and the Service have de­
termined to extend the exemption to the 
furnishing of goods, such as office furni­
ture and supplies, by a plan to such 
persons.

In  addition, in response to comments 
noting that multiple employer plans 
ocasionally provide office space, serv­
ices and goods to plans which are un­
related to such plan, the exemption as 
granted has been revised to permit a 
multiple employ»* plan to furnish office 
space, administrative services or goods 
not only to multiple employer plans with
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the same plan sponsor, but to any mul­
tiple employer plan which Is a party in 
interest or disqualified person, regardless 
of plan sponsors. ^

As proposed, the conditions of the 
class exemption required that the terms 
of such transactions must be a t least as 
favorable to the plan as an arm’s-length 
transaction with an unrelated party 
would be. I t  was pointed out in several 
letters of comment that multiple em­
ployer plans do not commonly engage 
in such transactions with persons other 
than participating employee organiza­
tions, employers, or employer associ­
ations, or other multiple employer plans, 
and that it would not, therefore, be 
possible for many plans to make the 
"arm’s-length” evaluation required by 
the proposed exemption. Based on these 
comments, the exemption, as set forth 
below, has been revised to replace the 
"arm’s-length” condition with a reason­
ableness test which, solely for purposes 
of the exemption, provides that reason­
able compensation need not include a 
profit which would ordinarily be received 
in an arm’s-length transaction, but must 
be sufficient to reimburse the plan for its 
costs.

Questions were also raised in the let­
ters of comment regarding the condi­
tions of the exemption requiring that 
the plan be permitted to terminate the 
relationship for the provision of office 
space or administrative services on rea­
sonably short notice under the circum­
stances and without penalty. This con­
dition is designed to preclude plans from 
being locked into arrangements which 
may become disadvantageous to such 
plans. However, this condition should not 
be deemed to prevent a multiple employer 
plan from, for example, entering into a 
long-term lease for the provision of office 
space to a participating employee orga­
nization, participating employer, or par­
ticipating employer association, or to 
another plan, if such lease provides that 
the plan has the option to terminate such 
lease on reasonably short notice under 
the circumstances, notwithstanding the 
termination date set forth in the lease. 
Among the circumstances that would be 
considered in determining whether there 
is a reasonably short notice period for the 
termination of such a lease is the length 
of the notice period as compared to the 
length of the lease. For example, a one 
year notice period would not be consid­
ered unreasonable for t e r m in a t i n g  a 20 
year lease.

The language of the recordkeeping re­
quirement of paragraph (d) of the ex­
emption has been modified to require 
only that a diligent and good faith effort 
be made to maintain the records neces­
sary to verify compliance with the ex­
emption.

It was also noted in many comment 
letters that multiple employer plans 
which have common trustees or plan 
sponsors may on numerous occasions be 
prevented from sharing office space, ad­
ministrative services or goods under cir­
cumstances which would be beneficial to 
the interests of the plans involved and of 
their participants and beneficiaries by

reason of the provisions of section 406 
Cb) (2) of the Act which, as here relevant 
prohibit a fiduciary with respect to a 
plan from acting in any transaction in­
volving the plan on behalf of a party 
(or representing a party) whose inter­
ests are adverse to the interests of the 
plan or the interests of its participants 
or beneficiaries. However, none of the 
comments provided a sufficient basis for 
the granting of an exemption in connec­
tion with this application. The Depart­
ment is prepared to consider applications 
for a class exemption from the prohibi­
tions of section 406(b) (2) of the Act with 
respect to such transactions when such 
applications are received by the Depart­
ment.

Exemption. Accordingly, the following 
exemption is granted under the authority 
of section 408(a) of the Act and section 
4975(c) (2) of the Code and in accord­
ance with tiie procedures set forth in 
ERISA Procedure 75-1 (40 FR 184171, 
April 28, 1975) and Rev. Proc. 75-26, 
1975-1 C.B. 722:

Sec. I. Prospective. Effective June 12, 
1975, the restrictions of sections 406(a) 
and 407(a) of the Act and the taxes im­
posed by section 4975(a) and (b) of the 
Code, by reason of section 4975(c) (1) (A) 
through D) of the Code, shall not apply 
to the leasing of office space or the pro­
vision of administrative services or sale 
or leasing of goods by a multiple em­
ployer plan to a participating employee 
organization, participating employer, or 
participating employer association, or to 
another multiple employer plan which 
is a party in interest or disqualified per­
son with respect to such plan, provided 
that the following conditions are met:

(a) The plan receives reasonable com­
pensation for the leasing of such office 
space or the provision of such adminis­
trative services or the sale or leasing of 
goods. Solely for purposes of this exemp­
tion, "reasonable compensation” need 
not include a profit which would ordi­
narily have been received in an arm’s- 
length transaction, but must be sufficient 
to reimburse the plan for its costs/

(b) The arrangement allows any mul­
tiple employer plan which is a party to 
the transaction to terminate the rela­
tionship on a reasonably short notice 
under the circumstances.

(c) . With regard to the leasing of office 
space by a multiple employer plan to a 
participating employer, such transaction 
will be exempt from the provisions of 
sections 406(a)(1)(E), 406(a)(2) and 
407(a) of the Act only to the extent such 
provisions require that such office space 
constitute "qualifying employer real 
property” as that term is defined in sec­
tion 407(d)(4) of the Act. The 10 per­
cent limitation provisions of sections 406
(a)(1) (E), 406(a)(2) and 407(a) of the 
Act will apply to such transactions as if 
the employer real property involved in 
the transaction were “qualifying em­
ployer real property.”

(d) The plan which is the lessor erf 
such office space or which provides such 
administrative services or goods, main­
tains or causes to be maintained during 
the period of such lease or of such pro­

vision of services or sale or leasing of 
goods and for a period of six years from 
the date of termination of such lease or 
such provision of services or sale or lease 
of goods, such records as are necessary 
to enable the persons described in para­
graph (e) of this section to determine 
whether the conditions of this exemption 
have been met, except that (1) a pro­
hibited transaction will not be deemed to 
have occurred if, due to circumstances 
beyond the control of the plan fiduci­
aries, such records are lost or destroyed 
prior to the end of such six-year period, 
and (2) such participating employee or­
ganization, participating employer, par­
ticipating employer association, or other 
multiple employer plan shall not be sub­
ject to the civil penalty which may be 
assessed under section 502(i) of the Act, 
or the taxes imposed by section 4975(a) 
and (b) of the Code, if such records are 
not maintained, or are not available for 
examination as required by paragraph
(e) below.

(e) Notwithstanding anything to the 
contrary in subsections (a)(2) and (b) 
of section 504 of the Act, the records 
referred to in paragraph (d) are uncon­
ditionally available a t their customary 
location for examination during normal 
business hours by duly authorized em­
ployees of (1) the Department of Labor,
(2) the Internal Revenue Service, (3) 
plan participants and beneficiaries, (4) 
any employer of plan participants and 
beneficiaries, and (5) any employee or­
ganization any, of whose members are 
covered by the plan.

Sec. II. Retroactive. Effective Janu­
ary h  1975, the restrictions of sections 
406(a) and 407(a) of the Act and the 
taxes imposed by section 4975(a) and (b) 
of the Code, by reason of section 4975
(c) (1) (A) through (D) of the Code, 
shall not apply to the leasing of office 
space or the provision of administrative 
services or the sale or leasing of goods by 
a multiple employer plan to a participat­
ing employee organization, participating 
employer, or participating employer as­
sociation, or to another multiple em­
ployer plan which is a party in interest 
or disqualified person with respect to 
such plan, which occurred before June 
12, 1975, or which occurred before Octo­
ber 1, 1975 pursuant to a  binding ar­
rangement entered into before June 2, 
1975, provided that such transaction 
was—

(a) Of a type that was ordinarily and 
customarily engaged in by multiple em­
ployer plans before January 1,1975; and

(b) At the time it was entered into, not 
a prohibited transaction within the 
meaning of section 503(b) of the Code 
or the corresponding provisions of prior 
law, except that solely for purposes of 
this exemption the terms of such ar­
rangement need not provide for a profit 
which would ordinarily have been re­
ceived by the plan in an arm’s-length 
transaction, provided that the compen­
sation received by the plan is otherwise 
reasonable.

Sec. III. Definitions. For purposes of 
sections I and II above, the term “multi­
ple employer plan” shall mean an em-
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ployee benefit plan which is a multi- 
employer plan within the meaning of 
section 3(37) of the Act and section 414
(f) of the Code, or a plan which meets 
all of the requirements of such sections 
other than the requirements of either or 
both (a> section 3(37) (A) (iii) of the 
Act and section 414(f) (1) (C) of the 
Code, and (b) section 3(37) (A) (iv) of 
the Act and section 414(f) (1) (D) of the 
Code.

Signed a t Washington, D.C. this 23rd 
day of March 1976.

J ames D. Hutchinson, 
Administrator of Pension and 

Welfare Benefit Programs, 
U.S. Department of Labor.

Donald C. Alexander, 
Commissioner of Internal Revenue.

[PR Doc.76-8766 Piled 3-25-76;8:45 am]

Occupational Safety & Health 
Administration

MINNESOTA STATE STANDARDS 
Notice of Approval

1. Background. Part 1953 of Title 29, 
Code of Federal Regulations, prescribes 
procedures under section 18 of the Occu­
pational Safety and Health Act of 1970 
(29 U.S.C. 667) (hereinafter called the 
Act) by which the Regional Administra­
tor for Occupational Safety and Health 
(hereinafter called the Regional Admin­
istrator) under a delegation of authority 
from the Assistant Secretary of Labor for 
Occupational Safety and Health (herein­
after called the Assistant Secretary), (29 
CFR 1953.4), will review and approve 
standards promulgated pursuant to a 
State plan which has been approved in 
accordance with section 18(c) of the Act 
and 29 CFR Part 1902. On June 8,1973, a 
notice was published in the F ederal R eg­
ister (38 FR 15076) of the approval of 
the Minnesota plan and the adoption of 
Subpart N to Part 1952 containing the 
decision.

The Minnesota plan provides for-the 
adoption of Federal standards as State 
standards after an opportunity for pub­
lic comment and public hearing. By letter 
dated December 3, 1975, from Russell B. 
Swanson, Deputy Commissioner, Minne­
sota Department of Labor and industry, 
to Edward E. Estkowski, Regional Ad­
ministrator, and incorporated as part of 
the plan, the State submitted State 
standards and amendments thereto com­
parable to 29 CFR Parts 1910,1915,1916, 
1917, 1918, 1926, and 1928. These stand­
ards, which are described in the Minne­
sota Occupational Safety and Health 
Codes, were promulgated in the following 
manner:

(a) In accordance with Chapter 15 of 
the Minnesota Administrative Proced­
ures Act (§ 15.0411 et seq. Minn. Stat. 
Ann.), a public hearing was held on De­
cember 4,1972, for the purpose of adopt­
ing the initial General Industry and Con­
struction standards of 29 CFR Parts 
1910 and 1926, respectively, as published 
in the F ederal R egister on October 18,

1972, and the maritime standards of 29 
CFR Part 1915, 1916, 1917 and 1918 as 
published in the F ederal R egister on 
October 19, 1972. These standards were 
adopted on February 23, 1973, upon the 
filing of an Order Adopting Rule with 
the Secretary of State for Minnesota.

(b) In accordance with the Minnesota 
Administrative Procedures Act, a hear­
ing was held on June 25, 1973, for the 
purpose of adopting all changes, addi­
tions, deletions and corrections to the 
above Federal standards which became 
effective between the original promul­
gation date of such standards and May 1,
1973. These changes were adopted on Au­
gust 27,1973.

(c) In accordance with the Minnesota 
Administrative Procedures Act, a public 
hearing was held on December 3, 1973, 
for the purpose of adopting all changes, 
additions, deletions and corrections to all 
Federal standards whiclT became effective 
between May 1, 1973, and October 15, 
1973. These changes became effective on 
February 20,1974.

(d) Pursuant to section 182.655 of the 
Minnesota Statutes (1974), a proposal 
was published to adopt the revised 29 
CFR Part 1910 as published in the F ed­
eral R egister on June 27, 1974; the re­
vised 29 CFR Part 1926 as published in 
the F ederal R egister on June 24, 1974; 
and the revised 29 CFR Parts 1915, 1916, 
1917, and 1918 as published in the F ed­
eral R egister on June 19, 1974. With 
the exception of the toxic and hazardous 
substance standards of 29 CFR 1910.93c 
through 1910.93p, the revised standards 
were adopted on January 24,1975.

(e) A proposal was published to adopt 
the vinyl chloride standard, 29 CFR 
1910.93q, as published in the F ederal 
R egister on October 4, 1974. On Febru­
ary 4, 1975, the vinyl chloride standard 
29 CFR 1910.93q and the toxic and haz­
ardous substance standards of 29 CFR 
1910.93c through 1910.93p were adopted.

(f) On August 29,1975, a proposal was 
published to adopt changes, additions, 
deletions, and corrections to all Federal 
standards which became effective be­
tween the date of their revision under
(d) above and July 1, 1975. In addition, 
it was proposed to adopt the agricultural 
standards of 29 CFF Part 1928. Not in­
cluded in this proposal were corrections 
to 29 CFR 1910.93q (vinyl chloride) and 
changes and additions to 29 CFR 1910.67 
(work platforms), 1910.70 (standards or­
ganizations for platforms), 1910.183 
(helicopters), 1910.184 (slings), 1910.268 
and 1910.274 (sources of standards for 
special industries), and 1910.275 (stands 
ards organizations for special indus­
tries) . In addition, the recodification of 
the toxic and hazardous substance 
standards of 29 CFR 1910.93 through 
1910.93q was not included in the notice. 
The proposal was adopted on October 22,
1975.

2. Decision. Having reviewed the State 
submission in comparison with the Fed­
eral standards, it has been determined 
that the State standards are identical to 
the Federal standards, as of the dates 
given above.

3. Location of supplement for inspec­
tion and copying. A copy of the stand­
ards supplement, along with the ap­
proved plan, may be inspected and cop­
ied during normal business hours a t the 
following locations: Office of the Re­
gional Administrator, Occupational 
Safety and Health Administration, 230 
South Dearborn Street, Chicago, Illi­
nois 60604; State of Minnesota, Depart­
ment of Labor qnd Industry, 444 Lafay­
ette Road, St. Paul, Minnesota 55101; 
and the Office of the Associate Assistant 
Secretary for Regional Programs, Room 
N3603, 200 Constitution Avenue, N.W., 
Washington, D.C. 20210.

4. Public participation. Under § 1953.2
(c) of this chapter, the Assistant Sec­
retary may prescribe alternative proce­
dures to expedite the review process or 
for other good cause which may be con­
sistent with applicable laws. The Assist­
ant Secretary finds that good cause 
exists for not publishing the supplement 
to the Minnesota State plan as a pro­
posed change and making the Regional 
Administrator’s approval effective upon 
publication for the following reasons:

1. The standards are identical to the 
Federal standards as of the dates speci­
fied in the State standards and are 
therefore deemed to be at least as 
effective.

2. The standards were adopted in ac­
cordance with the procedural require­
ments of State law and further partici­
pation would be unnecessary.

th is  decision is effective March 26,
1976.
(Sec. 18, Pub. L. 91-596, 84 Stat. 1608 (29 
U.S.C. 667) ).

Signed at Chicago, Illinois this 14th 
day of January 1976.

E dward E. Estkowski, 
Regional Administrator.

[PR Doc.76-8711 Filed 3-25-76;8:45 am]

Office of the Secretary
[TA-W-594]

AMERICAN GIRL FASHIONS, INC.
. Termination of Investigation

Pursuant to Section 221 of the Trade 
Act of 1974, an investigation was initi­
ated on February 13, 1976 in response to 
a worker petition received on that date 
which was filed on behalf of workers and 
former workers engaged in employment 
related to the production and distribu­
tion of women’s shoes at the Ware, Mas­
sachusetts warehouse of American Girl 
Fashions, Inc., Braintree, Massachusetts.

Notice of the investigation was pub­
lished in the F ederal R egister on 
March 12, 1976 (41 FR 10634). No public 
hearing was requested and none was 
held.

During the course of the investiga­
tion it was established that all workers 
a t the Ware, Massachusetts warehouse 
of American Girl Fashions, Inc. are 
currently certified eligible to apply for 
adjustment assistance pursuant to a 
previous investigation (TA-W-23).
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Therefore, this investigation has been 
terminated.

Signed at Washington, D.C. this 17th 
day of March 1976.

Marvin M. F ooks, - 
Acting Director, Office of 

Trade Adjustment Assistance.
[PR Doc.70-8348 Piled 3-25-76;8:45 am ]

[TA-W-539]
FOWNES BROTHERS & CO., INC.

Certification Regarding Eligibility To Apply 
for Worker Adjustment Assistance

In accordance with 'Section 223 of the 
Trade Act of 1974 the Department of 
Labor herein presents the Results of TA­
W-539; investigation regarding certifi­
cation of eligibility to apply for worker 
adjustment assistance as prescribed in 
Section 222 of the Act.

The investigation was initiated on Jan­
uary 9, 1976 in response to a worker pe­
tition received on January 9, 1976 which 
was filed by the Textile Workers Union of 
America, AFL-CIO on behalf of workers 
and former workers producing women’s 
slipper type shoes a t the Amsterdam, 
Jvew York plant of Fownes Brothers and 
Company, Inc., New York, New York.

The notice of investigation was pub­
lished in the F ederal R egister on Janu­
ary 29, 1976 (41 FR 4384) . No public 
hearing was requested and none was 
held. v

The information upon which the de­
termination was made was obtained 
principally from officials of Fownes 
Brothers and Company, Inc., its cus­
tomers, the U.S. Department of Com­
merce, the U.S. International Trade 
Commission, the Americans Footwear 
Industries Association, industry analysts 
and Department files.

In  order to make an affirmative deter­
mination and issue a certification of eli­
gibility to apply for adjustment assist­
ance, each of the group eligibility re­
quirements of Section 222 -of the Trade 
Act of 1974 must be met:

(1) That a significant number or pro­
portion of the workers in the workers’ 
firm, or an appropriate subdivision 
thereof, have become totally or partially 
separated, or threatened to become to­
tally or partially separated;

(2) That sales or production, or both, 
of such firm or subdivision have de­
creased absolutely;

(3) That articles like or directly com­
petitive with those produced by the firm 
or subdivision are being imported in in­
creased quantities, either actual or Rela­
tive to domestic production; and

(4) That such increased imports Have 
contributed importantly to the separa­
tions, or threat thereof, and to the de­
crease in sales or production.

The term “contributed importantly” 
means a cause which is Important but 
not necessarily more important than any 
other cause.

The investigation has revealed that all 
the above criteria have been met.

Significant Total or Partial Separa­
tions. The average number of production 
workers a t the Amsterdam plant declined 
23 percent in the fourth quarter of 1974 
compared to the same period in 1973. 
Employment declined in each quarter of 
1975 compared to the same quarter in
1974.

Sales dr Production or Both, Have De­
creased Absolutely. Sales of all shoes at 
the Amsterdam, New York plant declined 
30 percent in 1974 compared to 1973 and 
28 percent in the first nine months of 
1975 compared to the same period in 
1974. Production a t the Amsterdam plant 
fell 17 percent in 1974 compared to 1973 
and 38 percent in the first nine months of 
1975 compared to the same period in 
1974.

Increased Imports. Imports of wom­
en’s shoes, slipper types, increased from 
84.2 millions of pairs in the first 10 
months of 1974 to 95.1 millions of pairs 
in the first 10 mo iths of 1975. The ratios 
of imports to domestic production and 
consumption increased from 124.4 and 
55.4 respectively in 1970 to 174.5 and 63.6 
in 1973. Although imports experienced a 
smaU decline from 1973 to 1974, in the 
first 10 months of 1975, the ratios of im­
ports to domestic production and con­
sumption increased to 154.6 and 60.7 
respectively from 134.3 and 57.3 for the 
same period in 1974.

Contributed Importantly. The Depart­
ment’s investigation indicated that major 
customers of Fownes Brothers and Com­
pany, Inc., decreased their purchases 
from Fownes in favor of lower priced im­
ported shoes. The customers revealed 
that a wider variety of styles of shoes like 
or directly competitive wtih those pro­
duced by Fownes were available at sig­
nificantly cheaper prices. Consequently, 
the Amsterdam plant closed and all pro­
duction and salaried workers employed 
a t Fownes Amsterdam shoe plant were 
permanently laid-off.

Conclusion. After careful review of the 
facts obtained in the investigation, I con­
cluded that increases of imports like or 
directly competitive with women’s slipper 
type shoes produced at the Amsterdam, 
New York plant of Fownes Brothers and 
Company Ipc., contributed importantly 
to the total or partial separation of the 
workers of that plant. In accordance with 
the provision of the Act, I make the fol­
lowing certification:
All workers of the Shoe Division engaged in 
employment related to the production of 
women’s shoes at the Amsterdam, New York 
plant of Fownes Brothers and Company, Inc. 
who became totally or p art iaUy separated 
from employment on or after December 16, 
1974 and before October 31, 1975 are eligible 
to apply for adjustment assistance under 
Title II, Chapter 2 of the Trade Act of 1974.

Signed a t Washington, D.C. this 17th 
day of March 1976.

J ames F. T aylor, 
Director, Pla ning and 

Evaluation Staff.
[FR Doc.76-8347 Filed 3-25-76;8:45 am ]

> [TA-W-527]
HUGHES AIRCRAFT CO.

Negative Determination Regarding Eligibil­
ity To Apply for Worker Adjustment As­
sistance
In accordance with Section 223 of the 

Trade Act of 1974 the Department of 
Labor herein presents the results of 
TA-W-527: investigation regarding cer­
tification of eligibility to apply for work­
er Adjustment assistance as prescribed 
in Section 222 of the Act.

The investigation was initiated on De­
cember 19, 1975, in response to a work­
er petition received on that date which 
was filed on behalf of workers and for­
mer workers producing electronic sub­
systems for satellites at the Space and 
Communications Groups of Hughes Air­
craft Company, El Segundo, California.

The notice of investigation was pub­
lished in the F ederal R egister on Jan­
uary 12, 1976 (41 FR 1830). No public 
hearing was requested and none was 
held.

The information upon which the de­
termination was made was obtained 
principally from officials of Hugnes Air­
craft Company.

In order to make an affirmative deter­
mination and issue a certification of eli­
gibility to apply for adjustment assist­
ance, each of the group eligibility re­
quirements of Section 222 of the Trade 
Act of 1974 must be met:

(1) That a significant number or pro­
portion of the workers in such workers’ 
firm, or an appropriate subdivision of the 
firm have become totally or partially sep­
arated, or are threatened to become to­
tally or partially separated;

(2) That sales or production, or both, 
of such firm or subdivision have de­
creased absolutely;

(3) That articles like or directly com­
petitive with those produced by the firm 
or subdivision are being imported hi in­
creased quantities, either actual or rel­
ative to domestic production; and

(4) That such increased imports have 
contributed importantly to the separa­
tions, or threat thereof, and to the de­
crease in sales or production.

The term “contributed importantly” 
means a cause which is important but 
not necessarily more important than any 
other cause.

Without regard whether either of the 
other criteria has been met, criteria (3) 
and (4) have not been met.

Hughes Aircraft Company produces 
electronic subsystems for satellites under 
the “Intelsat” program. Hughes pro­
duces the subsystems on a contractual 
basis for a consortium of 91 member na­
tions which owns all satellites produced 
under the “Intelsat” program.

The evidence developed in the Depart­
ment’s investigation reveals that the 
separations of workers employed in the 
“Intelsat” program at Hughes Aircraft 
Company are due to the completion by 
Hughes of its contractual obligations to­
ward the “Intelsat” program. Electronic 
subsystems currently being produced by
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