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the date of the communication; the 
means of communication; and a descrip­
tion of the communication in sufficient 
detail to convey adequately its sub­
stance.

(c) All records and transcripts pre­
pared pursuant to paragraphs (a) and
(b) of this section shall be deposited 
promptly together with any agreement 
resulting therefrom, with the Adminis­
trator, and shall be available to the At­
torney General, the Federal Trade Com­
mission, and the Department of State. 
Such records and transcripts shall be 
available for public inspection and copy­
ing to the extent set forth in Subpart D. 
Any person depositing material pursu­
ant to this section shall indicate with 
particularity what portions, if any, the 
person believes are not subject to dis­
closure to the public pursuant to sub­
part D and the reasons for such belief.

(d) Any meeting between a potential
participant and an official of FEA for the 
purpose of developing a voluntary agree­
ment shall, if not otherwise required to 
be recorded pursuant to this section, be 
recorded by such official as provided in 
§ 204.5. .
Subpart C— Carrying Out of Voluntary

Agreements and Developing and Carry*
ing Out of Plans of Actions

§ 209.31 Purpose and scope.
This subpart establishes the standards 

and procedures by which persons en­
gaged in the business of producing, 
transporting, refining, distributing, or 
storing petroleum products shall carry 
out voluntary agreements and develop 
and carry out plans of action which are 
required to implement the allocation and 
information provisions of the Interna­
tional Energy Program.
§ 209.32 Initiation o f meetings.

(a) Except for meetings of bodies cre­
ated by the International Energy 
Agency, any meeting among participants 
in a voluntary agreement pursuant to 
this subpart, for the purpose of carrying 
out such voluntary agreement or devel­
oping or carrying out a plan of action 
pursuant thereto, shall be initiated and 
chaired by a full-time Federal employee 
designated by the Administrator.

(b) Except as provided in paragraph
(c) of this section, the Administrator 
shall provide notice of meetings held pur­
suant to this subpart, in writing, to the 
Attorney General, the Federal Trade 
Commission, and to the Speaker of the 
House and the President of the Senate 
for delivery to the appropriate commit­
tees of Congress. Except during an inter­
national energy supply emergency, notice 
shall also be provided to the public 
through publication in the F ederal R eg ­
ister . Such notice shall identify the time, 
place, and agenda of the meeting. Notice 
in the F ederal R egister shall be pub­
lished at least seven days prior to the 
date of the meeting unless emergency 
circumstances, IEP requirements or

other unanticipated circumstances re­
quire the period to be shortened.

(c) During an international energy 
supply emergency, advance notice shall 
be given to the Attorney General, the 
Federal Trade Commission and to the 
Speaker of the House and the President 
of the Senate for delivery to the appro­
priate committees of Congress. Such no­
tice may be telephonic or by such other 
means as practicable, and shall be con­
firmed in writing.
§ 209.33 Conduct o f meetings.

(a) Subject to the provisions of para­
graph (c) of this section, meetings held 
to carry out a voluntary agreement, or to 
develop or carry out a plan of action pur­
suant to this subpart, shall be open to all 
interested persons, subject to limitations 
of space. Interested persons desiring to 
attend meetings under this subpart may 
be required to advise the Administrator 
in advance.

(b) Interested persons permitted to 
attend meetings under this section may 
present data, views, and arguments orally 
and in writing, subject to such limita­
tions with respect to the manner of pre­
sentation as the Administrator may im­
pose.

(c) Meetings held pursuant to this sub­
part shall not be open to the public to 
the extent that the President or his dele­
gate finds that disclosure of the proceed­
ings beyond those authorized to attend 
would be detrimental to the foreign 
policy interests of the United States, and 
determines, in consultation with the Ad­
ministrator, the Secretary of State, and 
the Attorney General, that a meeting 
shall not be open to interested persons or 
that attendance by interested persons 
shall be limited.

(d) The requirements of this section 
do not apply to meetings of bodies 
created by the International Energy 
Agency except that no participant in a 
voluntary agreement may attend any 
meeting of any such body held to carry 
out a voluntary agreement or to develop 
or to carry out a plan of action unless a 
full-time Federal employee is present.
§ 209.34 Maintenance o f records.

(a) The Administrator or his delegate 
shall keep a verbatim transcript of any 

'meeting held pursuant to this subpart 
except where ( 1 ) due to considerations 
o f time or other overriding circum­
stances, the keeping of a verbatim tran­
script is not practicable, or (2) principal 
participants in the meeting are repre­
sentatives of foreign governments. I f  any 
such record other than a verbatim tran­
script, is kept by a designee who is not 
a full-time Federal employee, that rec­
ord shall be submitted to the full-time 
Federal employee in attendance at the 
meeting who shall review the record, 
promptly make any changes he deems 
necessary to* make the record full and 
complete, and shall notify the designee 
of such changes.

6755

(b) Participants shall keep a full and 
complete record of any communication 
(other than in a meeting held pursuant 
to this subpart) between or among them­
selves for the purpose of carrying out a 
voluntary agreement or developing or 
carrying out a plan of action under this 
subpart. The parties to a communication 
may agree among themselves who shall 
keep such record. Such record Shall in­
clude the names of the parties to the 
communication and the businesses, if 
any, which they represent; the date of 
the communication; the means of com­
munication '  and a description of the 
communication in sufficient detail to con­
vey adequately its substance.

(c) All records and transcripts pre­
pared pursuant to paragraphs (a) and
(b) of this section shall be deposited 
promptly together with any agreement 
resulting therefrom with the Adminis­
trator and shall be available to the At­
torney General the Federal Trade Com­
mission and the Department of State. 
Such records and transcripts shall be 
available for public inspection and copy­
ing to the extent set forth in Subpart D. 
Any person depositing materials pur­
suant to this section shall indicate with 
particlarity what portions, if any, the 
person believes are not subject to dis­
closure to the public pursuant to Sub- 
part D and the reasons for such belief.

(d) Any meeting between a partici­
pant and an official of FEA for the pur­
pose of carrying out a voluntary agree­
ment or developing or carrying out a plan 
of action shall, if not otherwise required 
to be recorded pursüant to this section, be 
recorded by such official as provided in 
§ 204.5.
Subpart D— Availability of Information Re­

lating to Meetings and Communications

§ 209.41 Availability o f information re­
lating to meetings and communica­
tions.

(a) Except as provided in paragraph
(b) of this section, records or transcripts 
prepared pursuant to this subpart shall 
be available for public inspection and 
copying in accordance with section 552 
of title 5, United States Code and Part 
202 of this Title.

(b) Matter may be withheld from dis­
closure under section 552(b) of title 5 
only on the grounds specified in:

(1) Section 552(b) (1),. applicable to 
matter specifically required by Execu­
tive Order to be kept secret in the inter­
est of the national defense or foreign pol­
icy. This section shall be interpreted to 
include matter protected under Executive 
Order No. 11652 of March 8,1972, estab­
lishing categories and criteria for classifi­
cation, as well as any other such orders 
dealing specifically with disclosure of IEP 
related materials;

(2 ) Section 552(b)(3), applicable to 
matter specifically exempted from dis­
closure by statute; and

(3) So much of section 552(b) (4) as 
relates to trade secrets.

[FR Doc. 76-4312 Filed 2-10-76;3:28 pmj
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Title 20— Employees’ Benefits
CHAPTER V— EMPLOYMENT AND TRAIN­

ING ADMINISTRATION, DEPARTMENT
OF LABOR1

PART 625— DISASTER 
UNEMPLOYMENT ASSISTANCE

Amount of Compensation
On December 5, 1975, a document was 

published in the F ederal R egister  (40 
FR 56931) proposing to resolve a con­
flict between the regulations under the 
Disaster Relief Act of 1974 and Parts 
94 and 95 of the regulations implement­
ing the Comprehensive Employment and 
Training Act of 1973. Interested parties 
were given the opportunity to submit, 
not later than January 5, 1976, data, 
views or arguments regarding the 
amendment to resolve the conflict.

No unfavorable comments have been 
received, and the proposed amendment 
is hereby adopted with one change. The 
change is editorial in nature and does 
not change the substance of the amend­
ment itself. The phrase “workmen’s 
compensation” at § 625.9(b) (1) (vi) is 
changed to “ workers’ compensation” to 
conform to changes in the title of the 
Department o f Labor office concerned 
with worker compensation programs.

The amendment is adopted with one 
change as set forth below.

Effective date: March 15,1976.
Signed at Washington, D.C., on Feb­

ruary 9,1976.
B e n  B u r d e t sk y , 

Acting Assistant Secretary for 
Employment and Training.

§ 625.9 Amount.
* * * * *

(b) Deductions. The disaster unem­
ployment assistance payable to an ap­
plicant for a week shall be reduced by:

(1) The amount of any of the follow­
ing that an applicant has received for 
the week or would receive for the week if 
he filed a claim or application therefor 
and took all procedural steps necessary 
under the appropriate law or insurance 
policy:

(i) Regular unemployment compensa­
tion, additional unemployment compen­
sation, extended unemployment compen­
sation, and any other unemployment 
compensation under a State or Federal 
unemployment compensation law, or

(ii) A trade readjustment allowance 
under the Trade Expansion Act of 1962, 
or

(iii) Any compensation or insurance 
from any source for loss of wages due to 
illness or disability, or

(iv) A  supplemental unemployment 
benefit pursuant to a collective bargain­
ing agreement, or

(v) Private income protection insur­
ance, or

(vi) Any workers’ compensation by 
virtue of the death of the head of the 
household as the result of the major dis-

* See 40 FR 547766, Dec. 11, 1975.

aster in the major disaster area, pro­
rated by weeks, if the applicant is within 
the provisions of § 625.8(a) (7 ).

* * * * * 
(Secs. 302(a) and 601, Pub. L. 93-288, 88 Stat. 
146, 163 (42 U.S.C. 5142(a), 5201); EO 11795, 
39 FR 25939; delegation of authority from 
the Secretary of Housing and Urban Devel­
opment to the Secretary of Labor, effective 
August 5, 1974, 39 FR 33020; and Secretary’s 
Order 4-75, 40 FR 18515. Interpret and apply 
sec. 407 of the Disaster Relief Act of 1974 
(42 U.S.C. 5177)).

[FR  Doc.76-4343 Filed 2-12-76;8:45 am]

PART 650— STANDARD FOR APPEALS
PROMPTNESS —  UNEMPLOYMENT
COMPENSATION

Revision of Criteria
On May 5, 1975, notice of proposed 

rulemaking was published in the F ederal 
R egister (40 F.R. 19481) proposing to 
amend 20 GFR Part 650 to revise the cri­
teria for promptness in connection with 
issuance of first level benefit appeals de­
cisions by State unemployment com­
pensation agencies for 1975 and subse­
quent years. The revised criteria remain 
higher than the criteria for 1974, but are 
lower than those previously set for 1975 
and later years.

The proposed revision would reduce the 
percentage of first level benefit appeals 
decisions to be issued within 30 days from 
the date of appeal from 75 per cent to at 
least 60 per cent, and the percentage of 
decisions to be issued within 45 days 
from the date of appeal from 85 per cent 
to 80 per cent. Also proposed was deletion 
of 20 CFR 650.5(a) as obsolete, and re­
vision of the citation of authority for 20 
CFR Part 650.

All comments received with respect to 
the proposed revision were given due con­
sideration, but the recommendations 
were not adopted for the following rea­
sons:

1. Comments received from several 
sources criticized the proposed revision 
as a relaxation of federal requirements 
which would impede the prompt pay­
ment of unemployment benefits. Those 
sources expressed the view that the 
present appeals promptness standard is 
reasonable, and that it expresses an at­
tainable goal since nine States had met 
the 1975 criteria at the end of 1974. One 
comment stated that 25 States were 
meeting the 1975 criteria by the end of 
1974, but the correct number is nine, not 
25.

The Department of Labor shares the 
objective of prompt payment of unem­
ployment benefits when due, and the 
quickest disposition of appeals reason­
ably attainable to ensure that that ob­
jective is met. The proposed revision does 
not signify any relaxation of the De­
partment’s firm resolve to attain the 
greatest degree o f promptness in the dis­
position of appeals that is administra­
tively feasible. Improvement has taken 
place in almost every State since the 
standard was first adopted three years 
ago. The national averages for 1974 were

more than twice as good as they were 
for 1972. This was accomplished through 
this Department’s leadership, which the 
States supported vigorously both indi­
vidually and collectively through the 
Interstate Conference of Employment 
Security Agencies. Even though the De­
partment had hoped to achieve more, it 
is still the best record in the entire his­
tory of the unemployment compensation 
program.

The proposed revision will establish 
for 1975 and subsequent years criteria 
that are more vigorous than the 1974 
criteria. When the standard was devel­
oped the Department could not have 
foreseen the appeals workload increases 
that the States would experience in 1975, 
and even in November 1974, when the 
proposed revision was developed, there 
was no realization of the full scope of 
the increases that were to come. The 
question to be faced in view of those 
increases is whether the States can be 
expected realistically to meet substan­
tially more demanding criteria than 
those in effect for 1974. For the criteria 
to be effective in accomplishing the ob­
jective of the standard, they must be 
set at a level which demands the most 
that the States realistically can be ex­
pected to achieve. Criteria which reach 
beyond the point of the States’ capacity 
to achieve would invite a large amount 
of noncompliance. This would under­
mine the validity of the standard as 
an instrument with an objective that is 
realistic and attainable, and could ulti­
mately negate its effect as an enforce­
able standard.

The setting of effective criteria re­
quires the exercise of the beit informed 
judgments. To develop such judgments, 
the Department is engaged in continu­
ous monitoring of the States’ appeals 
performance. From this it has been de­
termined what is realistic and attain­
able. Further, improvement in appeals 
promptness is not attainable merely by 
the issuance of a federal standard. Nor 
is improvement accomplished automat­
ically through increased budget alloca­
tions. The leadtime required to recruit 
and train referees to the point of effec­
tive production is a serious handicap to 
quick response to sudden large increases 
in benefit appeals.

Although nine States have been able 
to meet the present criteria, this cir­
cumstance does not demonstrate that 
those criteria are reasonably attainable 
by the majority of the States. There are 
geographical and population differences 
among the States, differences in econom­
ic and employment patterns, and other 
differences which impact on appeals 
operations and procedures. These ele­
ments have been taken into account in 
setting the criteria in the proposed 
revision.

Despite the many problems involved 
in maintaining reasonable appeals 
promptness under the conditions which 
emerged late in 1974, the Department 
intends to continue to press hard in this 
area, and it is confident of the continued 
cooperation of the States in achieving
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the objective of the standard. As noted 
above, the proposed revision still sets 
criteria for 1975 and subsequent years 
that are higher than the 1974 criteria. 
This is progress, not retrogression. The 
result will be an improvement over 1974 
performance, which was the best ever in 
the history of the unemployment com­
pensation program.

In pursuing the objective of the stand­
ard the Department also will review the 
criteria; that reexamination is scheduled 
to take place no later than the latter part 
of calendar year 1977.

2. In another comment it was suggested 
that the proposed revision contain a 
maximum time period within which dis­
position of all appeals must occur; other­
wise administrative laxity would be en­
couraged in at least 15 percent of the 
cases. Without a maximum time period, 
it is feared that the States would sched­
ule first those cases which involve claim­
ants who already have returned to work.

There are a number of uncontrollable 
factors involved in the appeals program 
that prevent the establishment of cri­
teria that are rigid and inflexible. Among 
other things these factors include post­
ponement and adjournment requests 
made for valid reasons, occasional sharp 
workload increases which the States do 
not have the resources to handle, and 
the leadtime required to recruit and train 
referees. Flexible criteria hold the great- 

■  er promise of Ynaintaining the steadily 
improving appeals promptness record of 
the States.

Rescheduling the cases of claimants 
who already have returned to work would 
not be advantageous to the State and 
would create processing delays, such as 
requests for postponements, which other­
wise would not be made. I t  Should be 
noted that training programs for appeals 
management staff have emphasized that 
scheduling and hearing appeals on a 
first in, first out basis is advantageous to 
a State agency.

3. The Department is urged to make 
exceptions and create exemptions from 
the proposed criteria so that States 
which face particular and unique prob­
lems will be better able to meet the cri­
teria. This is not necessary or justified. 
The requirement of the standard is one 
of substantial compliance with the 
promptness criteria stated therein. When 
a State fails to meet the promptness 
criteria a determination must be made 
as to whether the State nonetheless had 
demonstrated the requisite substantial 
compliance.. Such a determination re­
quires an inquiry into the circumstances 
that have prevented the State from 
meeting the specified criteria. I f  the in­
quiry demonstrates that the State has 
achieved the greatest appeals promptness 
reasonably attainable in its circum­
stances, the State may be considered to 
be in substantial compliance. On the 
other hand, if a State fails to satisfy 
the criteria due to circumstances that 
it could have avoided by taking correc­
tive action, and persists in such omis­
sions, a failure of compliance is shown. 
For these reasons exceptions or exemp-. 
tions are unnecessary.
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Creating exceptions or exemptions 
from the promptness standard are un­
justified because that would make it un­
necessarily difficult to obtain overall 
improvements in appeals performance, 
and would be a serious departure from 
the objectives sought through the stand­
ard.

4. In another comment it was recom­
mended that interstate appeals be ex­
cluded from the standard. This recom­
mendation is rejected on the grounds 
that to apply separate promptness cri­
teria to such appeals would increase the 
promptness of intrastate appeals at the 
expense of interstate appeals that even 
now reflect time lapse that is entirely too 
long.

5. Comments were received concern­
ing a variety of problems in the appeals 
process and budgeting, without making 
any specific recommendations for a 
change in the proposed revision. While 
the comments are relevant, the responses 
to other comments given above appear to 
cover the points in these comments.

6. Comment was also received express­
ing an interest in participating in any 
hearing scheduled on the proposed revi­
sion. However, no hearings have been 
scheduled and none are contemplated.

I  accordingly adopt the proposed revi­
sions in 20 CFR Part 650 without change 
as set forth below.

Effective date: March 15, 1976.
Signed at Washington, D.C., on Feb­

ruary 9,1976.
B e n  B u r d e tsk y ,

Acting Assistant Secretary for 
Employment and Training.

Part 650 of Title 20 Code of Federal 
Regulations is amended as follows:

1. Section 650.4(b) is amended to read 
as follows:
§ 650.4 Review o f Slate law and criteria 

for review o f State compliance.
* * * • *

(b) A  State will be deemed to comply 
substantially with the State law require­
ments set forth in § 650.3(a) with respect 
to first level appeals if, for the calendar 
year 1975 and ensuing years, the State 
has issued at least 60 percent of all first 
level benefit appeal decisions within 30 
days of the date of appeal, and at least 
80 percent of all first level benefit appeal 
decisions within 45 days. These computa­
tions will be derived from the State’s 
regular reports required pursuant to the 
Employment Security Manual, Part HI, 
Sections 4400-4450.1

•  *  *  *  *

2. Section 650.5 is amended by deleting 
paragraph (a ) , and the section as 
amended is revised to read as follows:
§ 650.5 Annual appeals performance 

plan.

No later than December 15, 1974, and 
the 15th of December of each ensuing 
year, each State shall submit an appeals 
performance plan showing how it will

1 This footnote remains unchanged.

WiWt

operate during the following calendar 
year so as to achieve or maintain the 
issuance o f at least 60 percent of all first 
level benefit appeals decisions within 30 
days of the date of appeal, and 80 per­
cent within 45 days.

3. In the interest of completeness and 
accuracy, the blanket authority for Part 
650 is amended to read as follows:

Authority : Sec. 1102 of the Social Security 
Act, 42 U.S.C. 1302; Secretary’s Order No. 4- 
75, dated April 16, 1975. Interpret and apply 
secs. 303(a) (1 ), 303(a) (3 ), and 303(b) (2) of 
the Social Security Act. (42 U.S.C. 503(a) ( I ) , 
503(a)(3 ), 5 0 3 (b )(2 )).

[PR  Doc. 76-4342 Filed 2-li-76;8:45 am]

Title 26— Internal Revenue
CHAPTER I— INTERNAL REVENUE SERV­

ICE, DEPARTMENT OF THE TREAS­
URY

SUBCHAPTER A— INCOME TAX 
[T.D. 7404]

PART 1— INCOME TAX; TAXABLE YEARS 
BEGINNING AFTER DECEMBER 31, 1953
Extension of Period for Replacing Old 

Residence for Purposes of Nonrecogni­
tion of Gain Under Section 1034
By a notice of proposed rule making 

appearing in the F ederal R egister  for 
Friday, November 14,1975 (40 FR 53035), 
amendments to the Income Tax Regula­
tions (26 CFR Part 1) under section 
1034 of the Internal Revenue Code of 
1954 (relating to the nonrecognition of 
gain upon the sale or exchange of a resi­
dence) were proposed. The purpose of 
the proposed amendments was to con­
form those regulations to the provisions 
of section 207 of the Tax Reduction Act 
of 1975 (89 Stat. 32) and section 6 (a) 
of the Act of January 2, 1975 (Public 
Law 93-597, 88 Stat. 1953). After con­
sideration of all such relevant matter 
as was presented by interested persons 
regarding the rules proposed, the amend­
ments of the regulations as proposed 
are adopted by this document without 
change.

The amendments extend the time pe­
riods which are taken into consideration 
in determining whether a taxpayer who 
disposes of his principal residence after 
December 31, 1974, and acquires another 
principal residence shall defer the recog­
nition of gain upon the sale or exchange 
of the former residence. The amend­
ments also eliminate, for the period after 
June 30, 1973, the requirement that 
members of the U.S. Armed Forces serve 
during an induction period in order to 
qualify for special treatment under sec­
tion 1034(h).

Under certain provisions of § 1.1034-1
(b ), (c ), (d ), (g ), and (h>, the period 
within which the taxpayer must pur­
chase and use a new principal residence 
in order to qualify for nonrecognition of 
gain upon the sale of his former principal 
residence begins 18 months prior to the 
date of the sale of the former residence 
and ends 18 months after that date. I f  the 
taxpayer constructs a new principal 
residence, gain will not be recognized if 
the construction begins not later than
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18 months after the date of the sale of 
the former residence and the taxpayer 
uses the new residence within two years 
after that date. Only those construction 
costs which are attributable to the period 
beginning 18 months before the date of 
the sale and ending two years after the 
date of the sale are taken into account 
under § 1.1034-1 (b) (7). The amendments 
also permit nonrecognition of gain on 
only one sale within an 18 month period.

For sales of old residences prior to Jan­
uary 1, 1975, each period of 18 months 
described above is one year, and each 
period of two years is 18 months.

A d o pt io n  op  A m e n d m e n t s  to  the  
R eg u latio n s

On Friday, November 14,1975, a notice 
of proposed rule making was published 
in the F ederal R egister  (40 FR 53055) 
with respect to the amendments of the 
Income Tax Regulations (26 CFR Part 1) 
under section 1034 of the Internal Reve­
nue Code of 1954 (relating to the non­
recognition of gain upon the sale or ex­
change of a residence). After considera­
tion of all such relevant matter as was 
presented by interested persons regard­
ing the rules proposed, the amendments 
of the regulations as proposed are hereby 
adopted.
(This Treasury decision is issued under the 
authority contained in section 7805 of the 
Internal Revenue Code of 1954 (68A Stat. 
917; 26 U.S.C. 7805).)

[ seal ] D onald  C. A lexander ,
Commissioner of 
Internal Revenue.

Approved: February 5,1976.
W il l ia m  M . G o ld ste in ,

Acting Assistant Secretary 
of the Treasury.

Paragraph 1. Section 1.1034 is amended 
by revising subsections (a ), (c )(4 ) and 
(5), (d ), and (h) of section 1034 and 
by revising the historical note. These 
amended provisions read as follows: .
§ 1.1034 Statutory provisions; sale or 

exchange o f residence.
Sec. 1034 Sale or exchange of residence—  

(a ) Non-recognition of gain. 11 property (in  
this section called “old residence”) used by 
the taxpayer as his principal residence is 
sold by him after December 81, 1953, and, 
within a period beginning 18 months before 
the date of such sale and ending 18 months 
after such date, property (in this section 
called “new residence”) is purchased and 
used by the taxpayer as his principal resi­
dence, gain (if any) from such sale shall 
be recognized only to the extent that the 
taxpayer’s adjusted sales price (as defined 
in subsection ( b ) ) of the old residence ex­
ceeds the taxpayer’s cost of purchasing the 
new residence.

* * * * *
, (c) Buies for application of section. * * *
(4) If the taxpayer, during the period de­

scribed in subsection (a ),  purchases more 
than one residence which is used by him  
as his principal residence at some time within 
18 months after the date of the sale of 
the old residence, only the last of such resi­
dences so used by him after the date of 
such sale shall constitute the new residence.

(5) In  the case of a new residence the 
construction of which was commenced by

the taxpayer before the expiration of 18 
months after the date of the sale of the old 
residence, the period specified in subsection 
( a ) , and the 18 months referred to in para­
graph (4) of this subsection, shall be treated 
as including a period of 2 years beginning 
with the date of the sale of the old resi­
dence.

(d ) Limitation. Subsection (a ) shall not 
apply with respect to the sale of the taxpay­
er’s residence if within 18 months before 
the date of such sale the taxpayer sold at 
a gain other property used by him as his 
principal residence, and any part of such 
gain was not recognized by reason of sub­
section (a ) or section 112(n) of the Internal 
Revenue Code of 1939.

* * * * *
(h ) Members of Armed Forces. The run­

ning of any period of time specified in sub­
section (a ) or (c) (other than the 18 months 
referred to in subsection (c) (4) ) shall be 
suspended during any time that the taxpayer 
(or his spouse if the old residence and the 
new residence are each used by the taxpayer 
and his spouse as their principal residence) 
serves on extended active duty with the 
Armed Forces of the United States after the 
date of the sale of the old residence except 
that any such period of timè as so suspended 
shall not extend beyond the date 4 years 
after the date of the sale of the old residence. 
For purposes of this subsection, the term 
“extended active duty” means any period of 
active duty pursuant to a call or order to 
such duty for a period in excess of 90 days 
or for an indefinite period.

. 9 * * * *
[Sec. 1034 as amended by sec. 46 (b ), Techni­
cal Amendments Act 1958 (72 Stat. 1642) ; 
sec. 206(b )(4 ), Rev. Act 1964 (78 Stat. 40); 
sec. 6 (a ), Act of Jan. 2, 1975 (Pub. Law 93- 
597, 88 Stat. 1953) ; sec. 207, Tax Reduction 
Act 1975 (89 Stat. 32) ]

Par. 2. Section 1.1034-1 is amended by 
revising paragraphs (b )(7 ), (c )(1 ), (4)
(ii) and (iii), (d )(1 ), (g) (1) and (4), 
and (h) (2) ( i i ) . These amended provi­
sions read as follows:
§ 1.1034—1 Sale or exchange o f resi­

dence.
* * * * *

(b) Definitions. * * *
(7) “Cost of purchasing the new res­

idence” means the total of all amounts 
which are attributable to the acquisi­
tion, construction, reconstruction, and 
improvements constituting capital ex­
penditures, made during the period be­
ginning 18 months (one year in the case 
of a sale of an old residence prior to 
January 1, 1975) before the date of sale 
of the old residence and ending either
(i) 18 months (one year in the case of 
a sale of an old residence prior to Jan­
uary 1, 1975) after such date in -the 
case of a new residence purchased but 
not constructed by the taxpayer, or (ii) 
two years (18 months in the case of a 
sale of an old residence prior to Jan­
uary 1, 1975) after such date in the case 
of a new residence the construction of 
which was commenced by the taxpayer 
before the expiration of 18 months (one 
year in the case of a sale of an old resi­
dence prior to January 1, 1975) after 
such date (section 1034 (a ) , (c) (2) and
(c) (5) ; for detailed explanation, see par­
agraph (c) (4) of this section; for special 
rule applicable in some cases to husband 
and wife, see paragraph (f) of this sec­

tion; see also paragraph (b) (9) of this 
section for definition of “purchase” ) .

* * * * *
(c) Rules for application of section 

1034— (1) General rule; limitations on 
applicability. Gain realized from the sale 
(after December 31, 1953) of an old 
residence will be recognized only to the 
extent that the taxpayer’s adjusted sales 
price of the old residence exceeds“ the 
taxpayer’s cost of purchasing the new 
residence, provided that the taxpayer 
either (i) within a period beginning 18 
months (one year in the case of a sale 
of an old residence prior to January 1, 
1975) before the date of such sale and 
ending 18 months (one year in the case 
of a sale of an old residence prior to 
January 1, 1975) after such date pur­
chases property and uses it as his princi­
pal residence, or (ii) within a period be­
ginning 18 months (one year in the case 
of a sale of an old residence prior to 
January 1, 1975) before the date of such 
sale and ending two years (18 months in 
the case of a sale of an old residence 
prior to January 1,1975) after such date 
uses as his principal residence a new 
residence the construction of which was 
commenced by him at any time before 
the expiration of 18 months (one year in 
the case of a sale of an old residence 
prior to January 1, 1975) after the date 
of the sale of the old residence (section 
1034(a) and (c )(5 );  for.detailed expla­
nation of use as “principal residence” 
see subparagraph (3) of this paragraph). 
The rule stated in the preceding.sentence 
applies to a new residence purchased by 
the taxpayer before the date of sale of 
the old residence provided the new resi­
dence is still owned by him on such date 
(section 1034(c) (3 )). Whether the con­
struction* of a new residence was com­
menced by the taxpayer before the ex­
piration of 18 months (one year in the 
case of a sale of an old residence prior to 
January 1, 1975) after the date of the 
sale of the old residence will depend upon 
the facts and circumstances of each case. 
Section 1034 is not applicable to the sale 
of a residence if within the previous 18 
months (previous year in the case of a 
sale of an old residence prior to Janu­
ary 1, 1975) the taxpayer made another 
sale of residential property on which 
gain was realized but not recognized 
(section 1034(d)). For further details 
concerning limitations on the applica­
tion of section 1034, see paragraph (d) 
of this section.

* * * * *
(4) Cost of purchasing \new resi­

dence. * * *
(ii) The taxpayer’s cost of purchasing 

the new residence includes only so much 
of such cost as is attributable to acqui­
sition, construction, reconstruction, or 
improvements made within the period of 
three years or 42 months (two years or 
30 months in the case of a sale of an old 
residence prior to January 1, 1975), as 
the case may be, in which the purchase 
and use of the new residence must be 
made in order to have gain on the sale of 
the old residence not recognized under 
this section. Thus, if the construction of
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the new residence is begun three years 
before the date of sale of the old resi­
dence and completed on the date of sale 
of the old residence, only that portion of 
the cost which is attributable to the last 
18 months (last year in the case of a sale 
of an old residence prior to January 1, 
1975) of such construction constitutes 
the taxpayer’s cost of purchasing the new 
residence, for purposes of section 1034. 
Furthermore, the taxpayer’s cost of pur­
chasing the new residence includes only 
such amounts as are properly charge­
able to capital account rather than to 
current expense. As to what constitutes 
capital expenditures, see section 263.

(iii) The provisions of this subpara­
graph may be illustrated by the follow­
ing example:

Example. M began the construction of a 
new residence on January 15, 1974, and com­
pleted it on October 14, 1974. The cost of 
$45,000 was incurred ratably over the 9- 
month period of construction. On December 
14, 1975, M sold his old residence and 
realized a gain. In determining the extent to 
nized under section 1034, M ’s cost of con­
structing the new residence shall Include 
only the $20,000 which was attributable to 
the June 15-Oetober 14, 1974, period (4 
months at $5,000). The $25,000 balance of 
the cost of constructing the new residence 
was not attributable to the period begin­
ning 18 months before the date of the sale 
of the old residence and ending two years 
after such date and, under section 1034, Is 
not properly a part of M ’s cost of construct­
ing the new residence.

(d) Limitations on application of sec­
tion 1034. (1) I f  a residence is purchased 
by the taxpayer prior to the date of the 
sale of the old residence, the purchased 
residence shall, in no event, be treated 
as a new residence i f  such purchased 
residence is sold or otherwise disposed of 
by him prior to the date of the sale of 
the old residence (section 1034(c) (3) ). 
And, if the taxpayer, during the period 
within which the purchase and use of 
the new residence must be made in order 
to have any gain on the sale of the old 
residence not recognized under this sec­
tion, purchases more than one property 
which is used by him as his principal res­
idence during the 18 months (or two 
years in the case of the construction of 
the new residence) succeeding the date 
of the sale of the old residence, only the 
last of such properties shall be consid­
ered a new residence (section 1034(c)
(4) )-. In the case of a sale of an old resi­
dence prior to January 1,1975, the period 
of 18 months (or two years) referred to 
in the preceding sentence shall be one 
year (or 18 months). I f  within 18 months 
(one year in the case of a sale of an old 
residence prior to January 1, 1975) be­
fore the date of the sale of the old resi­
dence, the taxpayer sold other property 
used by him as his principal residence at 
a gain, and any part of such gain was not 
recognized under this section or section 
112(n) of the Internal Revenue Code of 
1939, this section shall not apply with 
respect to the sale of the old residence 
(section 1034(d)).

*  *  *  *  *

(g) Members of Armed Forces. (1) Sec­
tion 1034(h) provides a special rule for
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members of the Armed Forces with re­
spect to the period after the sale of the 
old residence within which the acquisi­
tion of a new residence may result in a 
non-recognition erf gain on such sale. 
The running of the period of 18 months 
(one year in the case of a sale of an pld 
residence prior to January 1 ,1975) after 
the sale of the old residence in the case 
of the purchase of a new residence, or 
the period of two years (18 months in 
the case of a sale of an old residence 
prior to January I, 1975) after such sale 
in the case of the construction of a new 
residence, is suspended during any time 
that the taxpayer serves on extended 
active duty with the Armed Forces of 
the United States. (This paragraph ap­
plies to time served on extended active 
duty prior to July 1, 1973, only if such 
extended active duty occurred during an 
induction period as defined in section 
112(c) (5) as in effect prior to July 1,
1973.) However, in no event may such 
suspension extend for more than four 
years after the date of the sale of the 
old residence the period within which 
the purchase or construction of a new 
residence may result in a nonrecognition 
of gain. For example, if the taxpayer is 
on extended active duty with the Army 
from January 1, 1975, to June 30, 1976, 
and if he sold his old residence on Janu­
ary 10, 1975, the latest date on which 
the taxpayer may use a new residence 
constructed by him and have any part 
o f the gain on the sale of his old resi­
dence not recognized under this section is 
June 30,1978 (the date two years follow­
ing the taxpayer’s termination of active 
duty). However, if  this taxpayer were 
cm extended active duty with the Army 
from January 1, 1975, to December 31, 
1978, the latest date on which he might 
use a new residence constructed by him 
and have any part of the gain on the 
sale of his old residence not recognized 
under this section would be January 10, 
1979 (the date four years following the 
date of the sale of the old residence). 

* * * * *
(4) The running of the period of 18 

months (or two years) after the date of 
sale of the old residence referred to in 
section 1034(c) (4) and in paragraph (d) 
of this section is not suspended. The run­
ning of the 18-month period prior to the 
date of thè sale of the old residence with­
in which the new residence may be pur­
chased in order to have gain on the sale 
of the old residence not recognized under 
this section is also not suspended. In the 
case of a sale of an old residence prior 
to January 1, 1975, the periods of 18 
months (or two years) referred to in 
each of the two preceding sentences shall 
be one year (or 18 months).

* ♦ # *
(h) Special rules for involuntary con­

versions. * * *
(2) Election to treat condemnation of 

personal residence as sale. * * *
(ii) I f  the taxpayer elects to be gov­

erned by the provisions of section 1634, 
section 1033 will have no application. 
Thus, a taxpayer who elects under sec­
tion 1034(i) (2) to treat the seizure,
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requisition, or condemnation of his prin­
cipal residence (but not the destruction), 
or the sale or exchange of such residence 
under threat or imminence thereof, as a 
sale for the purposes of section 1034 must 
satisfy the requirements of section 1034 
and this section. For example, under sec­
tion 1034 a taxpayer generally must re­
place his old residence with a new resi­
dence which he uses as his principal resi­
dence, within a period beginning 18 
months (one year in the case of a sale of 
an old residence prior to January 1,1975) 
before the date of disposition of his old 
residence, and ending 18 months (one 
year in the case of a sale of an old resi­
dence prior to January 1, 1975) after 
such date. However, in the case of a new 
residence the construction of which was 
commenced by the taxpayer within such 
period, the replacement period shall not 
expire until 2 years (18 months in the 
case of a sale of an old residence prior 
to January 1, 1975) after the date of 
disposition of the old residence.

*  *  *  *  *

[PR Doc.76-4367 FUed 2-12-76;8:45 am}

SUBCHAPTER C— EMPLOYMENT TAXES 
[T.D. 74051

PART 33— TEMPORARY EMPLOYMENT 
TAX REGULATIONS UNDER 26 U.S.C. 
3121 (k), RELATING TO WAIVER OF EXr 
EMPTION BY RELIGIOUS, CHARITABLE, 
AND CERTAIN OTHER ORGANIZATIONS

Temporary Rules Relating to Repayment of 
Interest in the Case of Certain Retroac­
tive Elections of Social Security Cover­
age by Tax-Exempt Organizations
This document contains a temporary 

employment tax regulation (26 CFR Part 
33) which will remain in force and effect 
until superseded by a permanent regula­
tion. The purpose of this temporary reg­
ulation is to provide immediate guidance 
to organizations described in section 501
(c) (3) of the Internal Revenue Code of 
1954 electing, under section 3121 (k) of 
thé Code (relating to the waiver of ex­
emption from social security taxes by 
religious, charitable, and certain, other 
organizations), coverage for their em­
ployees under title H  of the Social Se­
curity Act.

The regulation contains a rule which 
applies in those cases where a waiver 
certificate, which an organization de­
scribed in section 501(e) (3) of the Code 
files in order to elect coverage for its 
employees under title H  of the Social 
Security Act, is to be given retroactive 
effect. The rule provides that for a certif­
icate making such an election of retro­
active coverage to be considered filed 
with the Internal Revenue Service, the 
organization must first repay interest the 
organization received in connection with 
a claim for credit or refund of social 
security taxes in those cases where the 
claim was based upon the organization’s 
exemption from paying such taxes. How­
ever, such interest must be repaid only 
to the extent it relates to any taxes for 
which the organization or its employees 
would be liable by reason of the waiver 
certificate. In the case of a waiver certif-
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icate that has been filed prior to the 
payment of such a refund to the orga­
nization, no credit or refund in respect 
of taxes for which the certificate waives 
the exemption is allowable.

I f  the interest due is repaid on or be­
fore the last day of the calendar month 
following the calendar quarter in which 
the certificate is furnished to the Inter­
nal Revenue Service, then the provision 
provides that the certificate shall be 
considered filed on the date it was origi­
nally furnished. I f  the repayment occurs 
after such day, the certificate shall be 
considered filed on the date of the 
repayment.

An amendment to the Employment 
Tax Regulations (26 CFR Part 31) under 
section 3121 (k) of the Code is proposed 
in a notice of proposed rulemaking pub­
lished in today’s F ederal R egister (41 
FR 6776). That proposed amendment, 
upon its promulgation as a Treasury 
decision, will supersede this temporary 
regulation.

Adoption of regulations. In order to 
prescribe a temporary regulation, which 
phn.il remain in force and effect until 
superseded by permanent regulations, re­
lating to the waiver of exemption from 
social security taxes by religious, charita­
ble, and certain other organizations, the 
following regulation is hereby adopted:
§ 33.1 Administrative provisions appli­

cable when certificate waiving exemp- 
iton has retroactive effect.

An organization described in section 
501(c) (3) of the Internal Revenue Code 
of 1954 .may file a waiver certificate pur­
suant to section 3121 (k) (1) (A ) of the 
Code and § 31.3121 (k )- l  of Part31 of this 
chapter (Employment Tax Regulations) 
certifying that it desires to have the in­
surance system established by title I I  of 
the Social Security Act extended to serv­
ice performed by its employees. Section 
3121 (k) (1) (B) (iii) provides that such a 
certificate may be given the effect of 
providing for employees to be covered 
under title n of the Social Security Act 
for calendar quarters preceding the cal­
endar quarter in which the certificate is 
filed. In cases where the waiver certifi­
cate is to be given such retroactive effect, 
the certificate shall not be considered 
filed with the Internal Revenue Service 
unless interest paid to the organization 
(or credited to its account) in connec­
tion with a claim for credit or refund of 
taxes, which claim was based upon the 
exemption from taxes the organization is 
waiving by such certificate, is repaid. The 
interest so paid must be repaid only to 
the extent such interest relates to any 
taxes for which the organization or its 
employees would be liable by reason of 
the waiver certificate. Furthermore, 
when a waiver certificate has been filed 
prior to the payment of a refund of taxes 
based upon the exemption from taxes the 
organization is waiving, no credit or re­
fund in respect of the taxes for which the 
exemption has been waived shall be 
allowed. I f  repayment of the interest is 
made as required by this section, on or 
before the last day of the calendar month 
following the calendar quarter in which

the certificate is furnished to the Inter­
nal Revenue Service, such certificate 
shall be considered to have been filed on 
the date it was originally furnished. I f  
repayment occurs after that day, such 
certificate shall be considered to have 
been filed on the date of the repayment 
of the interest. References in this subpar­
agraph to a waiver certificate refer also 
to any supplement to such a certificate.

Because of the need for immediate 
guidance with respect to the provisions 
contained in this Treasury decision, it 
is found impracticable to issue it with 
notice and public procedure thereon 
under subsection (b) of section 553 of 
Title 5 of the United States Code or sub­
ject to the effective date limitation of 
subsection (d) of that section.
(Sec. 7805 Internal Revenue Code of 1954 
(68A Stat. 917 (26 U.S.C. 7805) ) )

D onald  C. A lexander ,
Commissioner of 
Internal Revenue.

Approved: February 10,1976.
W il l ia m  M. G o ld stein ,

Deputy Assistant Secretary of 
the Treasury.

[PR  Doc.76-4456 Filed 2-12-76;8:45 am]

Title 31— Money and Finance: Treasury
SUBTITLE A— -OFFICE OF THE SECRETARY 

OF THE TREASURY
PART 12— EQUAL OPPORUNITY IN EM­

PLOYMENT: CONTRACT COMPLIANCE
Subpart B— Hearing Rules for Sanction 

Proceedings
By notice of proposed rulemaking ap­

pearing in the F ederal R egister  on Oc­
tober 22, 1975 (40 FR 49343), it was pro­
posed that a new Part 12, Subpart B be 
added to Subtitle A  of Title 31 of the 
Code of Federal Regulations dealing with 
hearing rules for sanction proceedings 
pursuant to Executive Order 11246. No 
comments were received on that notice 
of proposed rulemaking. The Office of 
Federal Contract Compliance Programs, 
U.S. Department of Labor, approved the 
proposed hearing rules for sanction pro­
ceedings by letter dated January 15,1976.

The hearing rules will apply to deter­
mine whether a Department of the Treas­
ury contractor is in compliance with 41 
CFR Part 60 and 41 CFR Part 10-12. I f  
after the issuance of a show cause notice 
the contractor does not within 30 days 
show cause why enforcement proceedings 
pursuant to Executive Order 11246 should 
not be instituted, the agency will issue 
a notice of proposed cancellation, ter­
mination, or ineligibility. The hearing 
rules will govern the procedures which 
thereby ensue. The hearing rules are 
modeled on the Department of Labor 
hearing rules contained at 41 CFR 60- 
1.26.

The Department of the Treasury plans 
to recodify and revise, at a later date, 
its regulations on equal opportunity in 
employment for contractors, now con­
tained at 41 CFR Part 10-12, as 31 CFR 
Part 12, Subpart A. Therefore the hear-

ing rules for sanction proceedings are 
being published as Subpart B.

The regulations are to be effective 
March 15,1976.

Dated: February 6,1976.
S t e p h e n  S .  G a r d n e r ,

Deputy Secretary.
Therefore, a new Part 12, Subpart B 

is added to Subtitle A of Title 31 of the 
Code of Federal Regulations to read as 
follows :

Subpart B— Hearing Rules of Sanction - 
Proceedings

Sec.
12.101 Applicability of rules, waiver, modi­

fication.
12.102 Definitions:
12.103 Computation of time.
12.104 Form.
12.105 Filing: service.
12.106 Notice of proposed canceUation, ter­

mination, or ineligibility.
12.107 Answer.
12.108 Amendments.
12.109 Notice of hearing.
12.110 Motions, dispositions of motions.
12.111 Participation by interested persons.
12.112 Admissions as to facts and docu-

• ments.
12.113 Production of documents and things

and entry upon land for inspection 
and other purposes.

12.114 Depositions upon oral examination.
12.115 Designation.
12.116 Authority arid responsibilities.
12.117 Appearances.
12.118 Appearance of witnesses.
12.119 Evidence; testimony.
12.120 Objections; exceptions.
12.121 Offer of proof.
12.122 Public documents.
12.123 Ex parte communications.
12.124 Oral argument.
12.125 Official transcript.
12.126 Summary judgment.
12.127 Proposed findings of fact and con­

clusions.
12.128, Record for recommended decision.
12.129 Recommended decision.
12.130 Exceptions to recommended decision.
12.131 Record for Final Treasury Depart­

ment Decision.
12.132 Final Treasury Department Decision.
12.133 Submission of Final Treasury De­

partment Decision to OFCC.
Authority : Executive Order 11246, as 

amended.

Subpart B— Hearing Rules fôr Sanction 
Proceedings

§ 12.101 Applicability o f rules, waiver, 
modification.

(a) Applicability of rules. These rules 
of procedure supplement the provisions 
of 41 CFR 60-1.26 (b). The rules govern 
the practice and procedure, for hearings 
conducted with respect to the imposition 
of sanctions under sections 208(b)', 209
(a) (5) and (6) of Executive Order No. 
11246, as amended.

(b) Waiver, modification. Upon notice 
to all parties, the hearing examiner or 
the Under Secretary may, with respect 
to matters pending before him modify 
or waive any rule herein upon a deter­
mination that no party will be prejudiced 
and that the ends of justice will be 
served thereby.
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§ 12.102 Definitions.
As used in these rules:
(a) “Department” means the Depart­

ment of Treasury.
(b) “Director” means the Director of 

the Equal Opportunity Program, Depart­
ment of the Treasury.

(c) “Notice” means, unless the context 
clearly indicates otherwise, the Notice of 
Proposed Cancellation, Termination or 
Ineligibility.

(d) “The order” means Executive 
Order 11246 of September 24, 1965 (30 
F.R. 12319), as amended (32 F.R. 14303).

(e) “Party” means a respondent; the 
Director of the Equal Opportunity Pro­
gram, Department of the Treasury; and 
any person or organization participating 
in a proceeding pursuant to § 15.12(a).

(f )  “Respondent” means a person or 
organization against whom sanctions are 
proposed because of alleged violations of 
Executive Order 11246, and the rules, 
regulations, and orders thereunder.

(g) “Under Secretary” means Under 
Secretary of the Department of the 
Treasury.
§ 12.103 Computation o f time.

In computing any period of time under 
these rules or in an order issued here­
under, the time begins with the day fol­
lowing the act, event, or default, and in­
cludes the last day of the period, unless 
it is a Saturday, Sunday, or legal holiday 
observed in the District of Columbia, in 
which event it includes the next follow­
ing business day.
§ 12.104 Form.

Documents and pleadings filed pursu­
ant to a proceeding herein shall be dated, 
the original signed in ink, shall show the 
docket description and title of the 
proceeding, and shall show the title, if 
any, and address of the signatory. Copies 
need not be signed, but the name of the 
person signing the original shall be re­
produced.
§12.105 Filing; service.

(a) Manner of service. Service upon 
any party shall be made by the party fil­
ing the document or pleading by deliver­
ing a copy or mailing a copy to the last 
known address: Provided, however, That 
the notice of hearing shall be sent by 
registered mail, return receipt requested, 
pursuant to 41 CFR 60-1.26(b) (1).

(b) Upon whom served. All papers shall 
be served upon counsel of record and 
upon parties not represented by counsel.

(c) Proof of service. A  certificate of 
the person serving the pleading or other 
document by personal delivery or by 
mailing, setting forth the manner of said 
service shall be prima facie proof of 
service.

(d) Number of copies. An original and 
two copies of documents shall be filed 
with the hearing examiner designated to 
hear the case. I f  no hearing examiner 
has been assigned, the original and two 
copies of the documents shall be filed 
with the Under Secretary.

§ 12.106 Notice o f proposed cancella­
tion, termination, or ineligibility.

(a ) Actions shall be commenced under 
this part and 41 CFR 60-1.26(b) (2) by 
service of a written notice on the con­
tractor or subcontractor against whom 
the Director seeks the imposition of 
sanctions. The notice shall indicate whe­
ther the Director proposes to request the 
Under Secretary to cancel or terminate, 
or cause to be canceled or terminated, in 
whole or in part, any one or more con­
tracts or subcontracts or to declare the 
prime contractor or subcontractor in­
eligible for further contracts or subcon­
tracts under section 209 of the order. The 
notice shall contain a concise jurisdic­
tional statement, a short and plain state­
ment of the matter furnishing a basis 
for the imposition of sanctions, an 
enumeration of the sanctions being pro­
posed, and a citation of the provisions of 
the order or regulations pursuant to 
which the requested action may be taken.

(b) Posting the Notice. Immediately 
upon receipt of the Notice, the Respond­
ent shall post it at the affected work­
site in a place conspicuous to Respond­
ent’s employees.
§ 12.107 Answer.

(a) Filing and service. Within 14 days 
after receipt of the notice of proposed 
cancellation, termination, or ineligibility, 
Respondent shall file an answer and a 
hearing request with the hearing exam­
iner or, if no hearing examiner has been 
designated, with the Under Secretary.

(b) Contents; failure to file. The an­
swer shall admit or deny specifically, and 
in detail, matters set forth in each al­
legation of the notice, unless Respondent 
is without knowledge, in which case the 
answer shall so state, and the statement 
shall be deemed a denial. Matters not 
specifically denied shall be deemed ad­
mitted. Matters alleged as affirmative de­
fenses shall be separately stated and 
numbered. Failure to file an answer shall 
constitute an admission of all facts re­
cited in the notice.

(c) Hearing request. The request for a 
hearing shall be included as a separate 
paragraph of the answer.
§ 12.108 Amendments.

The Director may amend the notice 
once as a matter of course before an an­
swer is filed, and Respondent may amend 
its answer once as a matter of course not 
later than 10 days after the filing of the 
original answer. Other. amendments of 
the notice or of the answer to the notice 
shall be made only by leave of the hear­
ing examiner. An amended notice shall 
be answered within 7 days of its service, 
or within the time for filing an answer to 
the original notice, whichever period is 
longer.

§ 12.109 Notice o f hearing.
In response to Respondent’s re­

quest for a hearing, a notice of hearing 
shall be served on the Respondent pur­
suant to 41 CFR 60-1,26(b) (1>. Such no­

tice shall contain the time, place, and 
nature of the hearing and the legal au­
thority under which the proceedings are 
to be held.

§ 12,110 Motions; disposition o f mo­
tions.

(a) Motions. Motions shall state the 
relief sought, the authority relied upon 
and the facts alleged, and shall be filed 
with the hearing examiner, or with the 
Under Secretary if no hearing examiner 
has been designated. I f  made before or 
after the hearing itself, these matters 
shall be in writing. I f  made at the hear­
ing, they may be stated orally. Within 7 
days after a written motioin is received, 
or such other time period as may be fixed, 
any party may file a response to a motion.

(b) Disposition of motions. The hear­
ing examiner, or Under Secretary, may 
not grant a written motion prior to ex­
piration of the time for filing responses 
thereto, except upon consent of the par­
ties or following a hearing thereon, but 
may overrule or deny such motion with­
out awaiting response: Provided, how­
ever, That prehearing conferences, hear­
ings, and decisions need not be delayed 
pending disposition of motions. Rulings 
by the hearing examiner shall not be 
appealed prior to the transfer of the case- 
to the Under Secretary, but shall be con­
sidered by the Under Secretary when the 
case is transferred to him for decision.
§ 12.111 Participation by interested 

persons.
(a) (1) To the extent that proceedings 

hereunder involve employment of per­
sons covered by a collective bargaining 
agreement, and compliance may neces­
sitate a revision of such agreement, any 
labor organization which is a signatory 
to the agreement shall have the right to 
participate as a party.

(20 Other persons or organizations 
shall have the right to participate as 
parties if the final decision of the Under 
Secretary could adversely affect them or 
the class they represent and such partic­
ipation may contribute materially to the 
proper disposition of the proceedings.

(3) Any person or organization wish­
ing to participate as a party under this 
paragraph shall file and serve upon the 
hearing examiner, or upon the Under 
Secretary, if no hearing examiner has 
been designated, and all parties a peti­
tion within 14 days after the commence­
ment of the action. Such petition shall 
concisely state (i) petitioner’s interest 
in the proceedings, (ii) who will appear 
for petitioner, (iii) the issues on which 
petitioner wishes to participate, and (iv) 
whether petitioner intends to present 
witnesses.

(4) The hearing examiner shall deter­
mine whether each petitioner has the 
requisite interest in the proceedings and 
shall permit or deny participation ac­
cordingly. Where petitions to participate 
as parties are made by individuals or 
groups with common interest, the hear­
ing examiner may request all such peti­
tioners to designate a single Yepresenta-
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tive to represent all such petitioners: 
Provided, That the representative of a 
labor organization qualifying to partic­
ipate under subparagraph ( 1 ) of this 
paragraph must be permitted to partici­
pate in the proceeding. The hearing ex­
aminer shall give each petitioner written 
notice of the decision on his petition; and 
if the petition is denied, he shall briefly 
state the grounds for denial and shall 
then treat the petition as a request for 
participation as amicus curiae. The hear­
ing examiner shall give written notice 
to each party of each petition granted.

(b) (1) Any other interested person or 
organization wishing to participate as 
amicus curiae shall file a petition before 
the commencement of the final hearing 
with the hearing examiner. Such petition 
shall concisely state (i) the petitioner’s 
interest in the hearing, (ii) who will 
represent the petitioner, and (iii) the 
issues on which petitioner intends to 
present argument. The hearing examiner 
may grant the petition if he finds that 
the petitioner has a legitimate interest 
in the proceedings, and that such par­
ticipation may contribute materially to 
the proper disposition of the issues. An 
amicus curiae is not a party but may 
participate as provided in this para­
graph.

(2) An amicus curiae may present a 
brief oral statement at the hearing, at 
the point in the proceedings specified by 
the hearing examiner. He may submit a 
written statement of position to the hear­
ing examiner prior to the beginning of a 
hearing, and shall serve a copy on each 
party. He may also submit a brief or 
written statement at such time as the 
parties submit briefs and exceptions, and 
shall serve a copy on each party.
§ 12.112 Admissions as to facts and doc­

uments.
Not later than 14 days prior to the date 

of the hearing, except for good cause 
shown, or not later than 14 days prior 
to such earlier date as the hearing ex­
aminer may order, any party may serve 
upon an opposing party a written request 
for the admission of the genuineness and 
authenticity of any releyant documents 
described in, and exhibited with, the re­
quest, or for the admission of the truth 
of any relevant matters of fact stated 
in the request. Each of the matters as to 
which an admission is requested shall be 
deemed admitted, unless within a period 
designated in the request (not less than 
7 days, and not more than 10 days, after 
receipt of service thereof) the party to 
whom the request is directed serves upon 
the requesting party a sworn statement 
either (a) denying specifically the mat­
ters as to which an admission is re­
quested, or (b) setting forth in detail the 
reasons why he cannot truthfully either 
admit or deny such matters.
§ 12.113 Production o f documents and 

things and entry upon land for in­
spection and other purposes.

(a) After commencement of the action, 
any party may serve on any other party 
a request to produce and/or permit the 
party, or someone acting on his behalf,
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to inspect and copy any unprivileged doc­
uments, phonorecords, and other com­
pilations which contain or may lead to 
relevant information and" which are in 
the possession, custody, or control of the 
party upon whom the request is served. 
I f  necessary, translation of data compila­
tions shall be done by the party furnish­
ing the information.

(b) After commencement of the action, 
any party may serve on any other party 
a request to permit entry upon desig­
nated property which may be relevant to 
the issues in the proceeding and which 
is in the possession or control of the party 
upon whom the request is served for the 
purpose of inspection, measuring, sur­
veying or photographing, testing, or sam­
pling the property or any designated ob­
ject or area.

(c) Each request shall set forth with 
reasonable particularity the items to be 
inspected and shall specify a reasonable 
time and place for making the inspection 
and performing the related acts.

(d) The party upon whom the request 
is served shall respond within 10 days 
after receipt of service of the request. 
The response shall state, with respect to 
each item, that inspection and related 
activities will be permitted as requested, 
unless there are objections, in which case 
the reasons for each objection shall be 
stated. The party submitting the request 
may move for an order with respect to 
any objection or to other failure to re­
spond.
§ 12.114 Depositions upon oral exami­

nation.
(a) Depositions; notice of examination. 

After commencement of the action, any 
party may take the testimony of any per­
son, including a party, having personal 
or expert knowledge of the matters in 
issue, by deposition upon oral examina­
tion for the purposes of discovery and/or 
the perpetuation of testimony. A party 
desiring to take a deposition shall give 
reasonable notice in writing to every 
other party to the proceeding. The notice 
shall state the time and place for taking 
the deposition and the ñame and address 
of each person to be examined, if known, 
and if the name is not known, a general 
description sufficient to identify him or 
the particular class or group to which he 
belongs. The notice shall also set forth 
the categories of documents the witness 
is to bring with him to the deposition, if 
any. A  copy of the notice shall be fur­
nished to the person to be examined un­
less his name is unknown.

(b) Production of witness; obligation 
of parties; objections, ft shall be the ob­
ligation of each party to produce for ex­
amination any person, along with such 
documents as may be requested, at the 
time and place, and on the date, set forth 
in the notice, if that party has control 
over such person. Each party shall be 
deemed to have control over its officers, 
agents, employees, and members. Deposi­
tions shall be held within the county in 
which the witness resides or works. The 
party or prospective witness may file with 
the hearing examiner, or with the Under 
Secretary, if no hearing examiner has

been assigned, an. objection within 7 days 
after the identity of such witness first 
becomes known, stating with particular­
ity the reasons why the party cannot or 
ought not to produce a requested wit­
ness. The party serving the notice may 
move for an order with respect to such 
objection or failure to produce a witness. 
All errors or irregularities in compliance 
with the"" provisions of this section shall 
be deemed waived unless a motion to 
suppress the deposition or some part 
thereof is made with reasonable prompt­
ness after such defect is noted or, with 
due diligence, might have been ascer­
tained.

(c) Before whom taken; scope of ex­
amination; failure to answer. Depositions 
may be taken before any officer author­
ized to administer oaths by the laws'of 
the United States or of the place where 
the deposition is held. At the time and 
place specified in the notice, the officer 
designated to take the deposition shall 
permit each party to examine and cross- 
examine the witness under oath upon 
any unprivileged matter which is rele­
vant to the subject matter of the proceed­
ing, or which is reasonably calculated to 
lead to the production of relevant and 
otherwise admissible evidence. All ob­
jections to questions, except as to the 
form thereof, and all objections to evi­
dence are reserved until the hearing. A 
refusal or failure on the part of any per­
son under the control of a party to answer 
a question shall operate to create a pre­
sumption that the answer, if given, would 
be unfavorable to the controlling party, 
unless the question is subsequently ruled 
improper by the hearing examiner or the 
hearing examiner rules that there was 
valid justification for the witness’ failure 
or refusal to answer the question: Pro­
vided, That the examining party shall 
note on the record during the deposition 
the question which the deponent has 
failed, or refused to answer, and state his 
intention to invoke the presumption if no 
answer is forthcoming.

(d) Subscription; certification; filing. 
The testimony shall be reduced to type­
writing by the officer taking the deposi­
tion or under his direction, and shall be 
subscribed by the witness in the presence 
of the officer who shall attach his certifi­
cate stating that the witness was duly 
sworn by him and that the deposition is a 
true record of the testimony and exhibits 
given by the witness, and that said officer 
is not of counsel or attorney to any of 
the parties nor interested in the proceed­
ing. I f  the deposition is not signed by the 
witness because he is ill, dead, cannot be 
found, or refuses to sign it, such fact shall 
be noted in the certificate of the officer 
and the deposition may then be used as 
fully as though signed. The officer shall 
immediately deliver any original copy of 
the transcript, together with his certifi­
cate, in person or by mail to the hearing 
examiner, or to the Under Secretary, if 
no hearing examiner has been assigned. 
Copies of the transcript and certificate 
shall be furnished to all persons desiring 
them, upon payment of reasonable 
charges thereof, unless distribution is re­
stricted by order of the hearing examiner 
for good cause shown.
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(e) Rulings on admissibility; use of 
deposition. Subject to the provisions of 
this section, objection may be made at 
the hearing to receiving in evidence any 
deposition or part thereof for any rea­
son which would require the exclusion 
of the evidence if the witness were then 
present and testifying. Any part or all 
of a deposition, so far as admissible in 
the discretion of the hearing examiner, 
may be used against any party who was 
present or represented at the taking of 
the deposition or who had reasonable 
notice thereof, in accordance with the 
following provisions:

(1) Any deposition may be used by any 
party for the purpose of contradicting 
or impeaching the testimony of the de­
ponent as a witness.

(2) The deposition of a party or of 
anyone who at, the time of taking the 
deposition was an officer, director, or 
managing agent, or was designated to 
testify on behalf of a public or private 
corporation, partnership, association, or 
governmental agency whiGh is a party 
may be used by the adverse party for any 
purpose.

(3) The deposition of a witness, 
whether or not a party, may be used 
by any party for any purpose if the 
hearing examiner finds: (i) That the 
witness is dead; or (ii) that the witness 
is unable to attend or testify because 
of age, illness, infirmity, or imprison­
ment; or (iii) that the party offering 
the deposition has been unable to pro­
cure the attendance of the witness by 
notice; or (iv) upon application and no­
tice, that such exceptional circumstances 
exist as to make it desirable to allow 
the deposition to be used.

(4) I f  only part of a deposition is 
introduced in evidence by a party, any 
party may introduce any other parts by 
way of rebuttal And otherwise.

(f )  Stipulations. I f  the parties so 
stipulate in writing, depositions may be 
taken before any person at any time 
or place, upon any notice and in any 
manner, and when so taken may be 
used like other depositions.
§ 12.115 Designation.

Hearings shall be held before a hear­
ing examiner designated by the Under 
Secretary. After service of an order des­
ignating a hearing examiner to preside, 
and until such examiner makes his 
decision, motions and petitions shall be 
submitted to him. In the case of the 
death, illness, disqualification, or un­
availability of the designated hearing ex­
aminer, another hearing examiner may 
be designated to take his place.
§ 12.116 Authority and responsibilities.

The hearing examiner shall propose 
findings and conclusions to the Under 
Secretary on the basis of the record be­
fore him. In order to do so, he shall have 
the duty to conduct a fair hearing, to 
take all necessary action to avoid de- 
lay, and tp maintain order. He shall 
have all powers necessary to those ends, 
including, but not limited to, the power 
to:

(a) «Hold conferences to settle, simpli­
fy, or fix the issues in a proceeding, or 
to consider other matters that may aid 
in the expeditious disposition of the 
proceeding by consent of the parties or 
upon his own motion;

(b) Require parties to state their po­
sition with respect to the various issues 
in the proceeding;

(e) Require parties to produce for ex­
amination those relevant witnesses and 
documents under their control;

id) Administer oaths;
(e) Rule on motions, and other pro­

cedural items on matters pending be­
fore him;

(f ) Regulate the course of the hear­
ing and conduct of participants therein;

(g) Examine and cross-examine wit­
nesses, and introduce into the record 
documentary or other evidence;

(h) Receive, rule on, exclude or limit 
evidence, and limit lines of questioning 
or testimony which are irrelevant, im­
material or unduly repetitious;

(i) Fix time limits for submission of 
written documents in matters before him 
and extend any time limits established 
by this part upon a determination that 
no party will be prejudiced and that the 
ends of justice will be served thereby;

(j) Impose appropriate sanctions 
against any party or person failing to 
obey an order under these rules which 
may include:

(1) Excluding all testimony of an un­
responsive or evasive witness, or deter­
mining that the answer of such witness, 
if given, would be unfavorable to the 
party having control over him; and

(2) Expelling any party or person from 
further participation in the hearing;

(k) Take official notice of any mate­
rial fact not appearing in evidence in the 
record, which is among the traditional 
matters of judicial notice;

(l) Recommend whether the Respond­
ent is in current violation of Executive 
Order 11246, as amended, and applicable 
rules, regulations, and orders, as well as 
the nature of whatever corrective action 
may be necessary to bring the Respond­
ent into compliance with the equal em­
ployment opportunity clause;

(m) Recommend to the Under Secre­
tary the adoption of a consent order, 
agreed to by the parties in settlement o f’ 
the issues in a proceeding; and

(n) Take any action authorized by 
these rules.
§ 12.117 Appearances.

(a) Representation. The parties or 
other persons or organizations partici­
pating pursuant to § 12.111 have the 
right to be represented by counsel.

(b) Failure to appear. In the event 
that a party appears at the hearing and 
no party appears of the opposing side, 
the party who is present shall have an 
election to present his evidence in whole 
or such portion thereof sufficient to make 
a prima facie case before the hearing 
examiner. Failure to appear at the hear­
ing shall not be deemed to be a waiver 
of the right to be served with a copy of 
the hearing examiner’s recommended 
decision and to file exceptions to it.

§ 12.118 Appearance o f witnesses.
(a) A  party wishing to procure the ap­

pearance at the hearing of any person 
having personal or expert knowledge of 
the matters in issue shall serve on the 
prospective witness a notice setting forth 
the time, date, and place at which he is 
to appear for the purpose of giving testi­
mony. The notice shall also set forth the 
categories of documents the witness is to 
bring with him to the hearing, if any. 
A copy of the notice shall be filed with 
the hearing examiner and additional 
copies shall be served upon the opposing 
parties.

(b) It  shall be the obligation of each 
party to produce for examination any 
person, along with such documents as 
may be requested, at the time and place, 
and on the date, set forth in the notice, 
if that party has control over such per­
son. Each party shall be deemed to have 
control over its officers, agents, employ­
ees, and members. Due regard shall be 
given to the convenience of witnesses in 
scheduling their testimony so that they 
will be detained no longer than reasona­
bly necessary.

(c) The party or prospective witness 
may file an objection within 7 days after 
the identity of such witness first becomes 
known, stating with particularity the 
reasons why the party cannot produce 
a requested witness. *1716 party serving 
the notice may move for an order with 
respect to such objection or failure to 
produce a witness.
§12.119 Evidence; testimony.

Formal rules of evidence shall .not ap­
ply, but rules or principles designed to 
assure production of the most probative 
evidence available shall be applied, as 
the hearing examiner directs. A  witness 
shall be available for cross-examination, 
and, at the discretion of the hearing ex­
aminer, may be cross-examined without 
regard to the scope of direct examination 
as to any matter which is relevant and 
material to the proceeding. The hearing 
examiner may exclude evidence which 
is immaterial, irrelevant, or unduly 
repetitious.
§12.120 Objections ; exceptions.

(a ) Objections. I f  a party objects to 
the admission or rejection of any evi­
dence or to the limitation of the scope 
of any examination or cross-examination 
or the failure to limit such scope, he shall 
state briefly the grounds for such ob­
jection, Rulings on all objections shall 
appear in the record. Only objections 
made before the hearing examiner may 
be relied upon subsequently in the 
proceedings.

(b) Exceptions. Formal exception to 
an adverse ruling is not required. Rulings 
by the hearing examiner shall not be 
appealed prior to the transfer of the case 
to the Under Secretary, but shall be con­
sidered by the Under Secretary upon fil­
ing exceptions to the hearing examiner’s 
recommendations and conclusions.
§ 12.121 Offer o f proof.

An offer of proof made in connection 
with an objection taken to any ruling of
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the hearing examiner excluding proffered 
oral testimoy shall consist of a statement 
of the substance of the evidence which 
the offeror contends would be adduced by 
such testimony; and,.if the excluded evi­
dence consists of evidence in written form 
or consists of reference to documents* a 
copy of such evidence shall be marked for 
identification and shall accompany the 
record as the offer of proof.
§ 12.122 Public documents.

Whenever a party offers a public docu­
ment, or part thereof, in evidence, and 
such document, or part thereof, has been 
shown by the offeror to be reasonably 
available to the public, such documents 
need not be produced or marked for 
identification, but may be offered for offi­
cial notice as a public document item by 
specifying the document or relevant part 
thereof.
§ 12.123 Ex parte communications.

The hearing examiner shall not consult 
any person, or party, on any fact in issue 
unless upon notice and Opportuity for all 
parties to participate. No employee or 
agent of the Federal Government en­
gaged in the investigation and prosecu­
tion of this case shall participate or ad­
vise in the rendering of the recommended 
or final decision.
§ 12.124 Oral argument.

Any party shall be entitled upon re­
quest to a reasonable period between the 
close of evidence and termination of the 
hearing for oral argument. Oral argu­
ment shall be included in the official 
transcript of the hearing.
§ 12.125 Official transcript.

The Department will designate the 
official reporter for all hearings. The of­
ficial transcripts of testimony taken, to­
gether with any exhibits, briefs, or mem­
oranda of law filed therewith, shall be 
filed with the hearing examiner. Tran­
scripts of testimony may be obtained 
from the official reporter by the parties 
and the public at rates not to exceed the 
applicable rates fixed by the contract be­
tween the Department and the reporter 
unless distribution is limited by order of 
the hearing examiner for good cause 
shown. Upon notice to all parties, the 
hearing examiner may authorise such 
corrections to the transcript as are nec­
essary to reflect accurately the testimony.
§ 12.126 Summary judgment.

(a) For Director. At any time after the 
expiration-of 14 days from the com­
mencement of the action or after service 
of a motion for summary judgment by 
the Respondent, the Director may move 
the hearing examiner with or without 
supporting affidavits for a summary 
judgment in his favor upon all claims or 
any part thereof.

(b) For Respondent. The Respondent 
may, at any time after commencement 
of the action, move the hearing examiner 
with or without supporting affidavits for 
a summary judgment in his favor as to 
all claims or any part thereof.

(c) Other patries. Any other party to 
a formal proceeding under this part may

support or oppose motions for summary 
judgment made by the Director or 
Respondent, In accordance with this sec­
tion, but may not move for a summary 
judgment in his own behalf.

(d) Motion and proceedings thereon. 
H ie  motion for summary judgment shall 
be served upon all parties and filed with 
the hearing examiner or, if no hearing 
examiner has been designated, with the 
Under Secretary, at least 15 days before 
the time fixed for any hearing on the mo­
tion. The adverse party or parties may 
serve opposing affidavits prior to the day 
of any hearing on the motion. The judg­
ment sought shall be rendered forthwith 
if the notice and answer, depositions, and 
admissions on file, together with the affi­
davits, if any, show that there is no gen­
uine issue as to any material fact and 
that the moving party is entitled to a 
judgment as a matter of law. A  summary 
judgment rendered for or against the 
Director or the Respondent shall consti­
tute the hearing examiner’s findings and 
recommendations to the Under Secretary 
on the issues involved. Hearings on mo­
tion made under this section shall be 
scheduled by the hearing examiner, or 
the Under Secretary.

(e) Case not fully adjudicated on mo­
tion. I f  on motion under this section 
judgment is not rendered upon the whole 
case for all the relief asked and a final 
hearing is necessary, the hearing ex­
aminer shall if practicable ascertain 
what material facts exist without sub­
stantial controversy and what material 
facts are actually and in good faith con­
troverted. He shall thereupon make an 
order specifying the facts that appear 
without substantial controversy, includ­
ing the extent to which relief is not in 
controversy, and directing such further 
proceedings as are just. At the hearing 
on the merits, the facts so specified shall 
be deemed established, and the final 
hearing shall be conducted accordingly.

(f) Form of affidavits; further testi­
mony; defense required. Supporting and 
opposing affidavits shall be made on per­
sonal knowledge, shall set forth such 
facts as would be admissible in evidence, 
and shall show affirmatively that the af­
fiant is competent to testify to the mat­
ters stated therein. Sworn or certified 
copies of all papers or parts thereof re­
ferred to in an affidavit shall be attached 
thereto or served therewith. The hearing 
examiner may permit affidavits to be sup­
plemented or opposed by depositions or 
further affidavits. When a motion for 
summary judgment is made and sup­
ported as provided in this section, an ad­
verse party may not rest upon the mere 
allegations or denials in his notice or an­
swer, but his response, by affidavit or as 
otherwise provided in this section, must 
set forth specific facts showing there is a 
genuine issue for final hearing. I f  he does 
not so respond, summary judgment, if 
appropriate, shall be rendered against 
him.

(g) When affidavits are unavailable. 
Should it appear from the affidavits of a 
party opposing the motion that he can­
not for the reasons stated present by affi­
davit facts essential to justify his oppo­

sition, the hearing examiner may refuse 
the application for summary judg­
ment or may order a continuance to per­
mit affidavits to be obtained or deposi­
tions to be taken or discovery to be had 
or make such other orders as are just.

(h) Affidavits made in bad faith. 
Should it appear to the satisfaction of 
the hearing examiner at any time that 
any of the affidavits presented pursuant 
to this section are presented in bad faith 

„or solely for the purpose of delay, the 
hearing examiner may make such orders 
and impose such sanctions as may be ap­
propriate against the offending party.
§ 12.127 Proposed findings o f  fact and 

conclusions.
Within 20 days after receipt of the 

transcript of the testimony, each party 
and amicus may file a brief with the 
hearing examiner. Such briefs shall be 
served simultaneously on all parties and 
amici, and a certificate of service shall be 
furnished to the hearing examiner. Re­
quests for additional time in which to file 
a brief shall be made to the hearing ex­
aminer, in writing, and copies shalL be 
served simultaneously on the other par­
ties. Requests for extensions shall be re­
ceived not later than 3 days before the 
date such briefs are due. No reply brief 
may be filed except by special permission 
of the hearing examiner.
§ 12.128 Record for recommended deci­

sion.
The transcript of testimony, exhibits, 

and all papers, documents, and requests 
filed in the proceedings, including briefs, 
but except the correspondence section of 
the docket, shall constitute the record 
for decision.
§ 12.129 Recommended decision.

Within 20 days after the filing of 
briefs, or, if the parties elect not to file 
such documents, not more than 20 days 
after the close of the hearing, the hear­
ing examiner shall recommend findings, 
conclusions, and a decision. These recom­
mendations shall be certified, together 
with the record for recommended deci­
sion, to the Under Secretary for his de­
cision. The recommended findings, con­
clusions, and decisions shall be served on 
all parties and amici to the proceeding.
§ 12.130 Exceptions to recommended 

decisions.
Within 14 days after receipt of the 

hearing examiner’s recommended find­
ings, conclusions, and decisions, any 
party may submit exceptions to said rec­
ommendation. These exceptions may be 
responded to by other parties within 10 
days of their receipt by said parties^All 
exceptions and responses shall be filed 
with the Under Secretary, Service of 
such briefs or exceptions and responses 
thereto shall be made simultaneously on 
all parties to the proceeding, and a cer­
tificate of service shall be furnished to 
the Under Secretary. Requests to the 
Under Secretary for additional time in 
which to file exceptions and responses 
thereto shall be served simultaneously on 
other parties. Requests for extensions
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must be received no later than 3 days 
before the exceptions are due.
§ 12.131 Record for Final Treasury De­

partment Decision.
The record for the Treasury Depart­

ment final decision shall consist of the 
record for recommended decision, the 
rulings and recommended decision of the 
hearing examiner, and the exceptions 
and briefs filed subsequent to the hearing 
examiner's decision.
§ 12.132 Final Treasury Department de­

cision.
After expiration of the time for filing 

briefs and exceptions, the Under Secre­
tary or higher Treasury Department of­
ficial shall make a decision for the De­
partment on the basis of the record. This 
decision shall be final upon the approval 
of the Director, Office of Federal Con­
tract Compliance, Department of Labor. 
A  copy of the final Treasury Department 
decision shall be served on all parties 
and amici to the proceeding.
§ 12.133 Submission o f final Treasury 

Department decision to FOCC.
The Under Secretary shall submit the 

proposed final Treasury Department de­
cision to the Director, Office of Federal 
Contract Compliance, Department of 
Labor, for approval.

[FR Doc.76-4242 Filed 2-12-76;8:45 am]

Title 32A— National Defense, Appendix
CHAPTER XV— FEDERAL RESERVE 

SYSTEM
REG. V— LOAN GUARANTEES FOR 

DEFENSE PRODUCTION
Change of Guaranteeing Agency

1. Effective immediately, section 1 of 
Regulation V (Loan Guarantees for De­
fense Production) of the Board of Gov­
ernors is amended by deleting “ the 
Atomic Energy Commission” and substi­
tuting the phrase “ the Nuclear Régula-' 
tory Commission, Energy Research and 
Development Administration.”

2. The purpose of this amendment is 
to reflect the fact that effective October 
11, 1974 the Atomic Energy Commission 
was abolished by the Energy Reorganiza­
tion Act of 1974 (P.L. 93-438), and the 
Nuclear Regulatory Commission and the 
Energy Research and Development Ad­
ministration were created in lieu thereof. 
The effect of this amendment is to sub­
stitute these two newly created agencies 
for the Atomic Energy Commission in the 
listing of agencies authorized to guaran­
tee V-loans. This action is taken pur­
suant to the Board’s authority under the 
Defense Production Act of 1950 and Ex­
ecutive Order No. 10480 of August 14, 
1953, as amended.

3. The provisions of section 553 of Title 
5, United States Code, relating to notice 
and public participation and to deferred 
effective dates were not followed in con­
nection with the adoption of this action 
because the changes made by this re­
vision are of a technical nature and are 
designed to conform this regulation with 
existing statutory authority, and because 
the Board of Governors found that fol­
lowing the procedures prescribed by such

RULES AND REGULATIONS

provisions would be unnecessary and 
would serve no useful purpose.

Board of Governors of the Federal Re­
serve System, February 4, 1976.

[ seal ] G r iff it h  L. G arw o o d ,
Assistant Secretary 

of the Board.
[FR Doc.76-4294 Filed 2-12-76;8:45 am]

Title 39— Postal Service 
CHAPTER I— U.S. POSTAL SERVICE 

PART 257— PHILATELY
New Stamp Issues: First-Day Sale and 

First-Day Covers
• Purpose. The purposes of this docu­

ment are to reflect changes in present pol­
icy to provide for issuance of stamps or 
other philatelic items at more than one 
office, to provide for philatelic cancellations 
at offices other than the official first-day 
post office, and to reflect the fact that first- 
day covers are dated to show the first day 
of issue. •

Accordingly, effective immediately, in 
Title 39, Code of Federal Regulations, 
revise paragraphs (b) and (c) ( 1 ) of 
§ 257.2 to read as follows:
§ 257.2 New stamp issues.

* * * * *
(b) First-day sale. A particular post 

office, post offices or other postal facility 
or facilities may be selected to have the 
exclusive sale of a new issue or new issues 
on its or their first day of sale. I f  such a 
selection is made, no other postal facili­
ties may begin to sell the issue or issues 
until the following day. The Stamps Divi­
sion may also authorize postal facilities to 
receive mail order requests for cancella­
tions bearing the first date postmark, but 
not cancelled with a special die reading 
“First Day of Issue.” These requests may 
only be honored if submitted within the 
time prescribed by the Stamps Division. 
For purposes of this section, the word 
“ issue” shall mean postage stamp, postal 
card, stamped envelope, or aerogramme.

(c) First-day covers— (1) Description. 
A first day cover is an envelope, post card 
or other mailing piece bearing a new 
stamp or a new postal card, a new 
stamped envelope or a »new aerogramme 
cancelled with a special die reading 
“First Day of Issue” and dated to show 
the first day of issue.

* * * * *
(39 U.S.C. 401, 404)

R oger P . C raig, 
Deputy General Counsel.,

[FR Doc.76-4241 Filed 2-12-76;8:45 am]

Title 40— Protection of Environment
CHAPTER I— ENVIRONMENTAL 

PROTECTION AGENCY
SUBCHAPTER I— AIR PROGRAMS 

[FRL 488-2]

PART 52— APPROVAL AND PROMULGA­
TION OF IMPLEMENTATION PLANS

Revision to Connecticut Plan
On April 26,1974 the regulation for re­

view of Indirect Sources in the State of 
Connecticut was published as proposed
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rulemaking. These regulations were pro­
posed to satisfy amendments to 40 CFR 
Part 51, designed primarily to expand 
the scope of review prior to construction 
or modification of facilities, buildings, or 
installations so as to require considera­
tion of the air quality impact from pol­
lutants arising from mobile source activ­
ity associated with such facilities, build­
ings, structures and installations.

To satisfy these new requirements, the 
State of Connecticut, after public hear­
ings held on August 9, 10, 13, 14, and 15,
1973, revised the Connecticut “Regula­
tions for the Abatement of Air Pollution, 
section 19-503-3, Permits for Construc­
tion and Operation,” to provide for State 
review of impact on air quality from in­
direct sources. This implementation plan 
revision was submitted to the Environ­
mental Protection Agency (EPA) on Jan­
uary 9,1974.

Interested persons were given the op­
portunity to comment on this proposed 
revision within the 30 day public com­
ment period from the date of proposal. 
Several comments were received, raising 
questions in the following areas: (a) ap­
propriateness of the regulations, and (b) 
clarity of the regulations.

(a) Appropriateness of regulations. 
One comment received was that it was 
not appropriate to develop and imple­
ment an indirect source program until 
more planning was completed, such as 
establishment of nondegradation and 
maintenance plans. However, the Indi­
rect Source Program is not dependent on 
these other programs. It  is a separate 
means of controlling mobile source emis­
sions which need not be deferred until 
other programs are instituted. There­
fore, this argument is not relevant.

(b) Clarity of regulations. The com­
ments in this area dealt with many as­
pects of the regulations indicating vari­
ous parts of the regulation that were 
“ too vague” or “ambiguous” . On August 
26, 1974 the State of Connecticut re­
submitted its indirect source regulations 
to EPA following minor revisions to in­
crease thfeir clarity and insure compli­
ance with EPA guidelines. In addition, 
the effective date of the regulations was 
changed from June 1, 1974 to October 1,
1974, and a section was added to require 
the applicant to certify that public no­
tice has been given.

After a careful evaluation of the 
State’s submittal, the Administrator has 
determined that the proposed revision 
meets the requirements of 40 CFR part
51 and section 110(a) (2) (A )- (H ) of the 
Clean Air Act. Accordingly, it is ap­
proved and promulgated as a revision to 
the Connecticut implementation Plan 
for attainment and maintenance of na­
tional ambient air quality standards es­
tablishing regulations for the review of 
indirect sources for air pollution. Au­
thority: Section 110(a) of the Clean Air 
Act, as amended, 42 U.S.C. 1857c-5(a).

Dated: February 10,1976.
A l v in  L. A l m , 

Acting Administrator.
Subpart H of Chapter I, Title 40, Part

52 of the Code of Federal Regulations is 
amended as follows:
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