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[Notice No. 63]

MOTOR CARRIER TRANSFER 
PROCEEDINGS

N ovember  10, 1976.
Application filed for temporary au

thority under section 210a(b) in connec
tion with transfer application under sec
tion 212a(b) in connection with transfer 
application under section 212a(b) and 
Transfer Rules, 49 C.F.R. Part 1132:

No. MC-FC-76812. By application filed 
November 2,1976, S & S EXPRESS, INC., 
8 Plain Street, Easthamptón, MA., 01027, 
seeks temporary authority to lease a por
tion of the operating rights of NA
TIONAL TRANSPORTATION. COM
PANY, DBA NATIONAL TRANSPORT 
101, Eastern and Moonachie Avenues, 
Carlstadt, N.J., 07072, under section 210 
a(b ). The transfer to S & S EXPRESS, 
INC., of a portion of the operating rights 
Of NATIONAL TRANSPORTATION 
COMPANY, DBA NATIONAL TRANS
PORT 101, is presently pending.

By the Commission.
H. G. H o m m e , Jr., 

Acting Secretary.
[ PR Doc.76-33084 Filed 11-9-76; 8:45 am ]

TRANSPORTATION OF “WASTE" PROD
UCTS FOR REUSE OR RECYCLING
Special Certificate Letter Notice(s)

The following letter notices request 
participation in a Special Certificate of 
Public Convenience and Necessity for the 
transportation of “waste" products for 
reuse or recycling in furtherance of a 
recognized pollution control program 
under the Commission’s regulations (49 
CFR 1062) promulgated in “Waste" 
Products, Ex Parte No. MC-85, 124 MCC 
583 (1976).

An original and one copy of protests 
(including protestant’s complete argu
ment and evidence) against applicant’s 
participation may be filed with the In 
terstate Commerce Commission on or 
before November 30, 1975. A copy must 
also be served upon applicant or its rep
resentative. Protests against the appli
cant’s participation will not operate to 
stay commencement of the proposed 
operation.

I f  the applicant is not otherwise in
formed by the Commission, operations 
may commence on or before Decem
ber 10, 1976, subject to its tariff publica
tion effective date.

r

P-35-76 (Special Certificate—Waste 
Products), filed October 18, 1976. Appli
cant: LOVE RENTAL & LEASING 
CORP., 2098 Calumet Avenue, Toledo, 
Ohio 43607. Authority sought to oper
ate pursuant to a certificate of public 
convenience and necessity authorizing 
operations in interstate or foreign com
merce, as a common carrier by motor 
vehicle, over irregular routes, in the 
transportation of waste paper, slag, and 
scrap metals, from Roseville, Mich, and 
Toledo, Ohio, to points in Arkansas, 
Connecticut, Illinois, Indiana, Iowa, 
Kentucky, Maryland, Massachusetts, 
Minnesota, New Hampshire, New Jersey, 
Nfew York, Ohio, Pennsylvania, Tennes
see, and Wisconsin, in furtherance of 
recognized pollution control programs 
sponsored by: (1) Great Lakes Paper 
Stock Corp. of Roseyille, Mich., for the 
purpose of recycling paper; and (2) 
Temple Builders & Supply, Inc. of Toledo, 
Ohio, for the purpose of reclaiming 
scrap metals and reusing slag for road
bed basis.

By the Commission.
R obert L . O s w a ld , 

Secretary.
[FR Doc.76-33086 Filed ll-9-76;8:45 am}
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SECURITIES AND EXCHANGE 
COMMISSION

[Release No. 12954; November 3, 1976]

APPLICATION OF NATIONAL SECURITIES 
CLEARING CORPORATION FOR REGIS
TRATION AS A CLEARING AGENCY

Notice of Extension of Time for Conclusion 
of Proceedings, Proposed Conditions for 
Approval; and Request for Comments
The Securities and Exchange Commis

sion today announced that it is consid
ering approving, subject to four proposed 
conditions, the application of National 
Securities Clearing Corporation 
(“NSC” ) for registration as a clearing 
agency; it is requesting public comment 
on the proposed conditions by Novem
ber 19, 1976; and, in order to obtain and 
review comment on the proposed condi
tions, it is extending to November 29, 
1976, the time for concluding proceed
ings in connection with the application.

I ntr o d uctio n  and B ackground

On March 29,1976, NSCC filed with the 
Commission an application for registra
tion as a clearing agency which contem
plated, among other things, the perform
ance by NSCC of the clearing and set
tlement operations currently performed 
by the American Stock Exchange Clear
ing Corporation (“ASECC” ) , the Na
tional Clearing Corporation (“NCC” ) 
and Stock Clearing Corporation 
(“SCC” ) . On May 28, 1976, the Commis
sion instituted proceedings pursuant to 
subsection 17A(b) and subparagraph 19 
(a )(1 )(B ) of the Act to determine 
whether to grant or deny the application; 
as part of the proceedings, the Commis
sion held oral hearings on June 16-18, 
1976.1

The Commission currently is consider
ing approving the NSCC application, sub
ject to the following conditions to be 
satisfied by NSCC before it may begin 
operating, as a single integrated system, 
the clearing and settlement systems cur
rently operated by ASECC, NCC and 
SCC:

(i) That NSCC establish full interfaces 
with each of the Midwest Clearing Cor
poration (“MCC”) ; Pacific Clearing Cor
poration (“PCC” ) ; and Stock Clearing 
Corporation of Philadelphia (“SCCP” ) 
and appropriate links with Boston Stock 
Exchange Clearing Corporation (“BSE 
CC” ) and TAD Depository Corporation 
(“TADDC” ) and offer to operate each 
interface and link under agreements 
which would provide that the .parties to 
the interface or link would not charge 
each other for interface movements or 
charge their participants either an inter
face fee or any fee which would operate 
as an interface fee;

(ii) That NSCC provide, at cost, 
efficient facilities, and cooperate with 
broker-dealers and other registered 
clearing agencies in the development 
of alternative means, through which 
broker-dealers which do not maintain 
offices in New York City may, either

1 Securities Exchange Act Release No. 12489 
(May 28, 1976), 41 FR 23255 (June 9, 1976).

directly or through an agent, compare 
transactions compared by NSCC;

(iii) That the existing NCC branch 
facilities be operated by NSCC and pro
vide, at a minimum, the same level of 
service proposed to be provided through 
the facilities to NSCC participants to 
participants in any other registered 
clearing agency which agrees to use any 
of the facilities and to defray a portion 
of any such facility’s operating costs 
equal to the clearing corporation’s pro
portionate use of the facility; and

(iv) That NSCC furnish free of charge 
computer programs for the performance 
of trade comparison for over-the- 
counter ( “OTC” ) transactions to any 
registered clearing agency which intends 
to use the programs to compare OTC 
transactions between its participants 
and that NSCC make arrangements for 
any other registered clearing agency 
which is willing to do so to compare all 
OTC transactions between participants 
in different registered clearing agencies, 
free of charge to registered clearing 
agencies, or, if no other registered clear
ing agency is willing to do so, NSCC com
pare all such transactions free of charge 
to registered clearing agencies.

In the view of the Commission, estab
lishment of a national system for the 
clearance and settlement of transactions 
in securities contemplated by the Act re
quires that broker-dealers located in 
New York City and elsewhere throughout 
the country have access, at a reasonable 
cost, to entities which are able to offer 
one account comparison, clearing and 
settlement. The Commission believes 
that approval of NSCC’s application sub
ject to the foregoing conditions would be 
a significant step toward the achieve
ment of this objective at an early date.

Establishment of NSCC subject to the 
conditions listed above should lead to the 
achievement of significant processing ef
ficiencies, such as one account compari
son, clearing and settlement, and should 
enhance existing and potential competi
tion among broker-dealers and regis
tered clearing agencies. By placing the 
efficiencies NSCC promises within the 
reach of a large segment of the broker- 
dealer universe, NSCC’s operation 
should remedy many of the processing 
ills which in the past have disadvantaged 
broker-dealers located outside New York 
City. Also, by facilitating the comparison 
of trades at NSCC by broker-dealers lo
cated outside New York City and by 
making possible the transmission, with
out an interface charge, of trades com
pared by NSCC to other registered 
clearing corporations, the foregoing con
ditions sever NSCC’s clearing and settle
ment operation from the markets for 
which NSCC performs comparison and 
establish an environment in which com
petition among registered clearing cor
porations can occur.

T he  S ecur it ies  A cts A m en d m en ts  of 
1975 (the  “ 1975 A m e n d m e n t s”) 2

As expanded by the 1975 Amendments, 
one of the purposes of the Securities 
Exchange Act of 1934 (the “Act” ) is

2 Pub. L. No. 94-29.

“ * * * to remove impediments to and 
perfect the mechanisms of * * * a 
national system for the clearance and 
settlement of securities transactions and 
the safeguarding of securities and funds 
related thereto * * 3 The 1975 Amend
ments added Section 17A to the Act 
which provides the Commission with 
broad regulatory authority over enti
ties—clearing agencies and transfer 
agents—engaged in the clearance and 
settlement of securities transactions and 
gives the Connnission general directions 
for the exercise of this authority.

Paragraph 17A(a) (1) of the Act sets 
forth the Congressional finding that:

* * * [T lhe prompt and accurate 
clearance and settlement of securities 
transactions * * * [is] necessary for 
the protection of investors and persons 
facilitating transactions by and acting 
on behalf of investors[,] * * * [in e ffi
cient procedures for clearance and set
tlement impose unnecessary cost on in- 
vestorst,] * * * [and] [n]ew data 
processing and communications techni
ques create the opportunity for more effi
cient, effective, and safe procedures for 
clearance and settlement.

Paragraph 17A(a) (2) of the Act di
rects the Commission to “ * * * use its 
authority * * * to facilitate the estab
lishment of a national system for the 
prompt and accurate clearance and set
tlement of transactions in securities 
* * * ,” and, in carrying out its re
sponsibilities, to have

* * * due regard for the public inter
est, the protection of investors, the safe
guarding of securities and funds, and 
maintenance of fair competition among 
brokers and dealers, clearing agencies, 
and transfer agents. * * *
P roceedings i n  C o n n e c t io n  W it h  the  

A ppl ic a t io n

On March 29, 1976, NSCC applied for 
registration under paragraph (c )(1 ) of 
Rule 17Ab2-l/ thereby requesting that 
registration be granted while the regis
trant is exempted, temporarily, from 
having to satisfy one or more of the re
quirements as to which the Commission 
is directed to make a determination pur
suant to Subparagraphs (A) through 
( I ) . The Commission published notice 
of The filing and gave interested persons 
an opportunity to submit written data, 
views and arguments concerning NSCC’s 
application.5

Because the Commission believed that 
approval of the NSCC application and

3 The Act, Section 2, 15 U.S.C. 78b.
4 Pursuant to section 17A of the Act, on 

November 3, 1975, the Commission adopted 
Rule 17Ab2-l under the Act and related 
Form CA-1 for the registration of clearing 
agencies. Securities Exchange Act Release No. 
11787 (November 3, 1975), 40 FR 52356 (No
vember 10, 1975). Paragraph (c )(1 ) of Rule 
17Ab2-l provides. that, if requested by an 
applicant for registration as a clearing 
agency, the Commission may register the 
applicant for eighteen months without mak
ing all the determinations called for by sub- 
paragraphs (A ) through (I )  of paragraph 
17A(b) (3) of the Act ( “Subparagraphs (A ) 
through ( I ) ” ).

6 Securities Exchange Act Release No. 12274 
(March 29, 1976), 41 FR 14455 (April 5, 1976).
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the proposed combination would be likely 
to have a determinative impact on the 
development of a National System, the 
Commission decided to conduct a broad
er inquiry with respect to NSCC’s appli
cation than it had conducted in the past 
with respect to applications for registra
tion filed under paragraph (c) (1) of 
RUle 17Ab2-l by other clearing agencies.* 
In particular, in addition to making the 
determinations made with respect to 
other clearing agencies registered pursu
ant to paragraph (c) (1) of Rule 17Ab2- 
1, the Commission concluded it was nec
essary to determine whether approval of 
NSCC’s application would be consistent 
with the objectives contained in para
graphs 17A(a) (1) and (2) of the Act. 
Accordingly, on May 28', 1976, the Com
mission announced the institution of 
proceedings, including oral hearings, 
pursuant to subsections 17A(a) and (b) 
and subparagraph 19(a)(1) (B) of the 
Act and Rule 17Ab2-l thereunder, to de
termine whether to grant or deny NSCC’s 
application.’

T he  A ppl ic a t io n

NSCC’s application comprises 25 
documents filed on 12 different occasions 
between March 29, 1976, and September 
27, 1976, and is supplemented by infor
mation contained in related correspond
ence and developed during the course of

4 The Commission has registered fourteen 
clearing agencies, including ASECC, SCC and 
NCC, in accordance with paragraph (c) (1) 
of Rule 17Ab2-l, upon the Commission’s 
finding: that the applicant was so organized 
and had the capacity to safeguard securi
ties and funds in its custody or control or 
for which it was responsible; that the appli
cant’s rules did not impose any schedule of 
prices, or fix rates or other fees, for services 
rendered by participants; and that the ap
plicant’s rules assured the safeguarding of 
securities or funds which were in the custody 
or control of the applicant or for which it 
was responsible.

7 Securities Exchange Act Release No. 12489 
supra. In the Release, the Commission stated 
that during the proceedings it would be con
sidering and seeking comment from inter
ested persons on a number of issues includ
ing, among other things:

The effect of the proposed combination on 
competition among broker-dealers, clearing 
agencies, transfer agents and securities mar
kets;

The effect of the proposed combination on 
the development of a National System;

The safety and other potential benefits ex
pected to result from the proposed combi
nation;

The use of a participant-dominated board 
as an effective control against inefficiency, 
lack of innovation, and uncontrolled cost 
escalation;

The appropriate procedures for selecting 
the members of a  participant-dominated 
board; and

The appropriateneess of the $.12 per side 
transaction fee with NSCC proposes to pay 
to the American Stock Exchange, Inc., (the 
“Amex”), the National Association of Se
curities Dealers, Inc. (the “NSAD”) , and the 
New York Stock Exchange, Inc., (the 
“NYSE” ) to compensate then for perform
ing certain self-regulatory services, including 
conducting of examinations of the financial 
condition of NSCC participants.

the oral hearings.8 The following is a 
summary of the application and NSCC’s 
proposed course of action;

NSCC would acquire the clearing 
agency operations of ASECC, NCC and 
SCC in accordance with an agreement 
under which ASECC and SCC would 
each transfer $300,000 in cash to NSCC 
in exchange for 10,000 shares of the com
mon stock of NSCC and NCC would 
transfer to NSCC assets valued at 
$900,000 in exchange for 10,000 shares of 
the common stock of NSCC and a 
$600,000 promissory note of NSCC. The
30,000 shares of NSCC common stock to 
be issued to ASECC, NCC and SCC 
would constitute all of NSCC’s outstand
ing common stock and would be subject 
to restrictions on transfer designed, 
among other things, to preserve NSCC’s 
status as a “clearing corporation” under 
the applicable Uniform Commercial 
Code provision.9 In addition, the rights 
and obligations between each of the com
bining clearing agencies and its partici
pants would be assigned to and assumed 
by NSCC. The clearing funds of the 
combining entities would be transferred 
to NSCC, and NSCC would assume cer
tain other liabilities of the combining 
entities.

User control. NSCC plans to operate 
under the governance of a 16-member 
Board of Directors, 12 members of which 
would be, and would be intended to rep
resent, NSCC participants ( “partici
pant directors” ) . Each of ASECC, NCC 
and SCC would have one. representative 
on the Board (“shareholder directors” ) . 
The sixteenth member would be the 
president of NSCC (the “management 
director” ) .

Selection of nominees for vacant par
ticipant directors’ seats would be made 
by a nominating committee of the board 
elected annually for the purpose of 
nominating director and nominating 
committee candidates for the following 
year’s election. The shareholder direc
tor’s seafr would be filled with the nomi
nee of the shareholder whose nominee’s 
seat had become vacant, and the re
maining four participant directors’ seats 
would be filled by participant represent
atives selected by the nominating com
mittee. The nominating committee’s 
seats would be filled by nominees chosen 
by the outgoing nominating committee. 
Annually after the first year of NSCC’s 
operation, one shareholder director’s 
seat, four participant directors’ seats 
and the six nominating committee seats 
would be open for election.

Sixty days prior to the election, the 
nominating committee’s slate of candi
dates for the participant directors’ seats 
and the following year’s nominating 
committee would be circulated to NSCC’s

• The documents filed, related correspond
ence, memoranda of meetings and tran
scripts of the oral hearings are contained in 
Public Pile No. 600-15 and are available for 
copying and inspection at the Commission’s 
Public Reference Room, 1100 L Street, Wash
ington, D.C.

®N.Y. Uniform Commercial Code, Section 
8-102(3) (McKinney Supp. 1972).

membership which, pursuant to a peti
tion filed by the. lesser of five percent 
of NSCC’s participants or 15 partici
pants, could propose alternative nomi
nees. I f  any alternative nominees were 
proposed, a vote would be held in which 
the participants, voting cumulatively 
under a voting formula based on usage 
of NSCC, would select the nominees to 
be elected to the NSCC board and the 
nominating committee. NSCC’s share
holders would vote for the slates selected 
by the nominating committee, if no 
opposing nominees were proposed, or for 
the nominees who received a majority 
of the participants’ votes, if opposing 
candidates were proposed and an elec
tion were held.

After the second year at NSCC’s opera
tion,10 no director would be permitted to 
serve consecutive terms or, while a di
rector, to serve on the nominating com
mittee or to serve on the nominating 
committee constituted for the year fol
lowing the expiration of the director’s 
term of office. No member of a nomi
nating committee would be included in 
the slate of director nominees selected 
by that nominating committee and no 
member of a nominating committee 
could serve consecutive terms.

Neither shareholder directors nor the 
management director would be permitted 
to be a member of either the NSCC 
board’s audit committee or the NSCC’s 
operations committee, which, among 
other things, would review the perform
ance of the Securities Industry Automa
tion Corporation (“SIAC” ) as NSCC’s 
facilities manager. Lastly, the Amex, the 
NASD and the NYSE would have a veto 
over NSCC’s adoption of new rules, other 
than those which NSCC would be re
quired to adopt pursuant to the Act. The 
veto could be exercised only if the pro
posed NSCC rule would affect the ability 
of the party exercising the veto to meet 
any statutory responsibilities it might 
have for the settlement of securities’ 
contracts.

Facilities management. Commencing 
with the transfer to NSCC of the clear
ing agency operations of ASECÇ, NCC 
and SCC, NSCC would operate the busi
ness of each transferor clearing agency 
as a separate NSCC Division, i.e. the 
ASECC Division, the NCC Division and 
the SCC Division. Each division would 
operate under substantially the same 
rules, procedures and agreements used 
by the division’s predecessor clearing 
agency. Pursuant to a facilities manage
ment agreement between NSCC and 
SIAC (the “Management Agreement” ),

10 There are differences in the way the 
nomination and election process would work 
during the first two years and the way it 
would work thereafter. For the first year, 
NSOC’s board would be selected by its share
holders. At the expiration of the first year, 
that board would select a nominating com
mittee of participants to choose a slate of 
nominees to fill the participant director seats 
then becoming vacant. In  that election and 
in the subsequent election, directors whose 
seats were becoming vacant would be per
mitted to stand for re-election for a full 
three-year term.
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all NSCC securities processing functions, 
including those performed currently for 
ASECC-SCC by SIAC and those per
formed currently for NCC by Brad
ford National Clearing Corporation 
National Clearing Corporation 
( “BNCC” ) , would be performed by SIAC.

Under the Management Agreement, 
SIAC would be obligated to charge NSCC 
no more than SIAC’s costs for providing 
the services covered by the Manage
ment Agreement. NSCC would have the 
right to monitor all phases of SIAC’s 
NSCC operation in order to insure that 
the operation was adequate and in com
pliance with statutory criteria. Further
more, NSCC would have the right either 
itself or through its agents, including its 
independent public accountants, to re
view SIAC’s operation to evaluate the 
accuracy and appropriateness of the cost 
allocations made by SIAC in determin
ing its cost of performing processing for 
NSCC.

The Management Agreement would 
have a term of five years, at the expira
tion of which NSCC w’ould have no fur
ther obligations to SIAC and SIAC would 
be obligated to facilitate the transfer of 
the NSCC operations to any processor 
selected by NSCC. Beginning with the 
third year of the Management Agree
ment, NSCC would have the right to 
terminate the agreement upon six 
months’ written notice and NSCC’s 
agreement to pay SIAC a monthly fee 
of $225,000 from the termination date to 
the end of the Management Agreement’s 
term. The amount of NSCC’s monthly 
payment could be reduced by $100,000 in 
the event NSCC were to agree to assume 
responsibility for SIAC’s lease of space 
used for the NSCC operation and by an 
additional $25,000 in the event NSCC 
were to agree to assume SIAC’s severence 
obligations to employees utilized in the 
performance of the NSCC operations. In 
addition, NSCC would have the right to 
terminate the Management Agreement 
if it were breached by SIAC.

Payments to the Amex, NASD and 
NYSE  for self-regulatory, functions. The 
shareholders’ agreement among the 
Amex, NASD, NYSE, ASECC, NCC, SCC 
and NSCC contained in NSCC’s applica
tion, provides that for a period of five 
years from the date of the agreement’s 
execution the Amex, NASD, NYSE would 
furnish certain regulatory services to 
NSCC for which NSCC would reimburse 
the s e l f-regulators.

The services to be furnished would 
consist of conducting periodic examina
tions of the books, records and opera
tions of NSCC participants; monitoring 
the financial and operating condition of 
NSCC participants; investigating the fi
nancial and operating condition of enti
ties which apply for participation in 
NSCC; and apprising NSCC of any 
unusual market conditions which affect 
securities cleared by NSCC. Each of 
the self-regulators would perform the 
services for those NSCC participants 
for which the self-regulator had been 
designated as responsible for conducting 
examinations for compliance with the 
applicable financial responsibility rules

as well as for such entities as NSCC 
might direct for which none of 
the three self-regulators had been des
ignated. To reimburse the self-regulators, 
NSCC would pay $.12 for each buy and 
sell side of trades in equity securities, 
or warrants to purchase equity securities, 
executed on or in the market of the rel
evant self-regulator and compared 
through NSCC. The $.12 fee would not 
apply to trades cleared through NSCC 
and executed on markets or by means 
other than on the Amex or NYSE or 
through the NASDAQ system. The total 
payments to be received by the self-regu
lators in any one year would be limited 
to $550,000 for the Amex, $1,000,000 for 
the NASD and $3,000,000 for the NYSE.W

The shareholders’ agreement provides 
that after two years the self-regulators 
and NSCC shall “ * * * review the pro
visions of [the contract] as to the tslerv- 
ices and the payments therefor in order 
to determine whether such provisions 
should be amended or modified * * * .” 
The provision does not permit NSCC to 
require renegotiation of the level of pay
ment or the level of services at any time 
during the agreement’s five year term.

Implementation. Operation under the 
divisional structure, which NSCC has 
estimated would last approximately 120 
days, is referred to as “Phase I ” of the 
merger. During Phase I, SIAC would de
velop a plan to convert the ASECC-SCC 
and NCC systems into a single system 
combining desirable aspects of both ex
isting systems. Operating rules and pro
cedures for the .combined system would 
be developed by NSCC and submitted to 
the Commission for review and approval 
before they could be implemented. Dur
ing the Commission’s review, NSCC, as 
NCC’s assignee under the NCC-BNCC 
facilities management agreement, would 
exercise NCC’s termination rights under 
the agreement and direct SIAC to per- „ 
form both the ASECC-SCC processing 
functions It performs currently and the 
NCC processing functions performed 
currently by BNCC. Following Commis
sion approval of the combined system’s 
rules and procedures, SIAC would begin 
to implement the combined system, 
thereby initiating Phase I I  of the merger 
plan.

Services to be provided. During Phase 
I, NSCC plans to offer all services now 
offered by either ASECC-SCC or NCC. 
During Phase II, duplicative services are 
to be combined in ways which would in
sure that no participant in either organ
ization would experience a reduction in 
the kinds and levels of service currently 
available. NSCC’s services would be avail
able, either directly or indirectly, to all 
current participants of ASECC-SCC and 
NCC and access to NSCC’s Services 
would be available to all qualified 
entities. NSCC’s application states that 
fees to participants are to be set by

u The ceiling on payments to be received 
by a self-regulator would be subject to the 
proviso that any amounts in excess of its ceil
ing for a given year would be paid to the 
self-regulator to the extent that, in prior 
years, the fees received were less than the 
ceiling.

NSCG’s Board of Directors on a “cost 
basis.” 12 NSC would attempt to build up 
a cushion of retained earnings but, in 
general, would not attempt to earn prof
its and would not pay dividends on its 
shares.

NSCC ’s relationship to securities de
positories. Because NSCC’s application 
envisions NSCC’s use of the current 
ASECC-SCC system, securities settle
ment for all NSCC continuous net settle
ment transactions would have to be made 
in The Depository Trust Company 
( “DTC” ) and all NSCC participants 
would be required to be participants in 
DTC.“  In order to provide DTC partici
pation for those participants in NCC who 
are not currently DTC participants and 
who do not believe their clearing volume 
warrants DTC participation, NSCC 
would provide sponsored accounts in 
DTC.14 Money settlement in the combined 
system would take place in NSCC. In 
anticipation of the ASECC-SCC and 
NCC combination, DTC has initiated a 
program for expanding the list of securi
ties eligible for deposit to include all is
sues currently eligible for deposit in 
NCC’s system. NSCC does not plan to ini
tiate Phase I I  until the DTC expansion is 
complete.

The TAD Depository Corporation 
(“ TADDC” ), a securities depository 
which ultimately intends to serve as the 
bridge for the implementation of the 
transfer agent depository ( “TAD” ) con
cept,15 currently has an interface with 
NCC under which NCC participants 
make or receive deliveries in settlement 
of NCC obligations through TADDC. 
NSCC intends to work out an arrange
ment with TADDC under which NSCC 
users would be permitted to receive from 
or deliver to NSCC securities on deposit 
with TADDC. NSCC’s application does 
not describe the details of the proposed 
arrangement.

Trade comparison. NSCC stated it 
would continue to perform comparison

13 NSCC has indicated that its fees would 
not discriminate among participants on the 
basis of their geographic location.

»  All current clearing members of ASECC- 
SCC are participants in DTC.

«  Sponsored accounts in DTC would be 
guaranteed by NSCC and would make it less 
expensive for participants in NSCC to use 
DTC at low clearing volumes. NSCC’s fees for 
the sponsored account would be designed to 
encourage direct participation in DTC by 
any sponsored participant whose volume in
creases to a point at which direct participa
tion becomes economically justifiable.

15 In its ultimate form, the TAD concept 
would replace the stock certificate with com
puterized stockholders’ lists, maintained by 
TADs, which would serve both as the issuers’ 
stock records and as stock ownership rec
ords. The lists would be updated continu
ously. Communications between TADs and 
customers, broker-dealers, banks, and others 
would be effected through instruction rout
ing entities located in various financial cen
ters throughout the United States. The 
instructions would direct the TADs (i) to 
effect book entry transfers and pledges be
tween participants by debiting and credit
ing the TAD’s records and (ii), if necessary, 
to issue and deliver physical certificates.
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for Amex and NYSE transactions and 
would perform part of the OTC com
parison function currently performed 
by NCC. NSCC intends to perform a sin
gle comparison for both Amex and NYSE 
transactions and for OTC transactions 
between NSCC participants. OTC trans
actions between participants in other 
clearing corporations would be com
pared by the other clearing corporations 
or by a clearing corporation retained by 
them to perform the OTC comparisons. 
OTC transactions between participants 
in two different clearing corporations 
would be compared by a clearing corpo
ration other than NSCC.

Prom the beginning of Phase n  opera
tions, NSCC plans to enable NSCC par
ticipants located in New York City to 
submit Amex, NYSE and OTC trans
actions to NSCC for comparison. In the 
plan described in NSCC’s application, 
NSCC participants located outside New 
York City, and relating to NSCC through 
the former NCC regional network, would 
be able to^submit OTC transactions to 
NSCC for comparison through the net
work from the beginning of Phase n  but 
would not be able to submit Ame^ and. 
NYSE transactions through the net
work until some later time. This aspect 
of NSCC’s plan would be affected by the 
proposed conditions to approval of 
NSCC’s application;

Participant qualifications. Qualifica
tions standards for participation in 
NSCC would be based solely on financial 
and operating ability, and, subject to 
those standards, any entity would be able 
to participate in NSCC.

D e v e lo pm e n t  o p  a N a tio n a l  Sy s t e m

Since the 1967-68 paperwork crisis, the 
Commission, the self-regulatory entities, 
the industry and others have expended 
considerable effort in analyzing the 
shortcomings of existing clearing, settle
ment and depository systems and in de
veloping modifications designed to elimi
nate the shortcomings. These efforts 
have led to the evolution of a general 
consensus on the need for a national 
system for the clearance and settlement 
of transactions in securities (the "Na
tional System” ) and on the minimum 
acceptable capabilities which it should 
have. The National System should be 
available to all qualified'participants on 
a nondiscriminatory basis and should 
make available the benefits of one ac
count processing.1*

Although it is not possible to predict 
all the benefits which could be expected 
to flow from the establishment of a Na
tional System, they are likely to include: 
(i) a reduction in the costs to partici-

18 “One account processing" is the ability 
of a broker-dealer to compare, clear and set
tle through one entity all the broker-dealer’s 
transactions in securities eligible for com
parison, clearing and settlement in the Na
tional System. Even though a broker-dealer 
would be able to achieve one account proc
essing through any one of the clearing cor
poration components of the National System, 
a broker-dealer would be able to use more 
than one clearing corporation if the broker- 
dealer chose to do so.

pants of relating to present clearing, set
tlement and depository systems;17 <ii) 
reductions in the average delivery time 
for the settlement of securities transac
tions and in carrying costs associated 
with settlement activity; (iii) simplified 
and efficient recordkeeping; (iv) an en
hanced ability of self-regulatory organi
zations to monitor the clearing positions 
of participants who are becoming over
extended; 18 (v) increased insulation of 
participants (and their customers) from 
the effects of a participant’s insolvency;19 
and (vi) a reduction in the number of 
lost or-stolen certificates.28

While closely related to the clearing 
and' settlement function, marketplace 
precedures for trade comparison and 
transfer agent operations involve consid
erations unique to these functions. Trade 
comparison procedures vary from mar
ketplace to marketplace depending on 
floor procedures, the kind of securities 
traded and trading volume, among other 
things, and are likely to be revised in the 
future as a near result of technological 
advances and changes in the structure of 
the securities markets. Transfer agent 
operations vary greatly in degree of 
automation, volume, location, processing 
time and the availability of ancillary 
services, and the traditional role of the 
transfer agent is changing as a result of 
technological innovation. Accordingly, 
the National System must be compatible 
with a wide range of marketplace com
parison procedures and transfer^ agent 
operations.

The following appear to be the mini
mum acceptable capabilities of a Na
tional System.

Tbe ability of the National System to pro«- 
ess securities transactions by means, includ-

17 Reductions in the costs of relating to 
present systems would result primarily from  
such advantages of one account settlement 
as (i)  the ability of participants’ back-office 
personnel to be familiar with a single set of 
procedures and to use a single set of forms in 
processing securities transactions, (ii) the 
ability of participants to make one daily 
money settlement (rather than multiple and 
possibly offsetting money settlements) and 
(iii) reductions in the facilities and per
sonnel in participants’ back-pffices associated 
with the delivery, receipt and handling of 
certificates.

18 Because currently a participant may have 
clearing positions settling in more than one 
system, individual clearing organizations 
may not become aware of more than a normal 
exposure even though the participant’s com
bined exposure in all systems is abnormally 
high.

“  By interposing itself between the parties 
to a transaction as a guarantor, the modern 
clearing corporation is usually in a position 
to avoid (through book entry reversal pro
cedures) or spread among the total clearing 
membership (through recourse to a clearing, 
fund) the effect of a participant’s insolvency.

20 The Department of Justice has recom
mended the retention of securities in deposi
tories as a means of reducing securities 
thefts. "Suggestions by the Department of 
Justice for Safe Handling of Marketable Se
curities by Financial Institutions^Xncludlng 
Hints for Detecting Counterfeit, Forged, 
Worthless and Spurious Securities’’, Depart- 
partment of Justice announcement (De
cember 23,1974) at p .1.

ing book entry movement, suitable to the 
character of the issues processed.

A  National System should permit the 
settlement by book entry movement of 
all securities transactions in Issues for 
which book entry treatment proves, to be 
more economical than alternative forms 
of processing. A possible measure of the 
universe of issues for the book entry por
tion of the National System would be the 
number of issues which have been in
cluded in the book entry operations of 
existing securities depositories.21 To date, 
the number of issues is approximately 
10,330.

The National System should also be 
able to process, other than by book entry, 
issues <i) whose certificate float is insuf
ficient, or whose transfer agent arrange
ments are not adequate, to permit in
clusion in a book entry environment, or 
(ii) which are ineligible for inclusion in 
a book entry environment due to legal re
quirements of the jurisdiction in which 
the issuer is organized. Existing envelope 
delivery and similar settlement systems 
presumably could be adapted to provide 
the requisite non-book settlement cap
ability for issues which fall into these 
categories.

Issues whose shareholders are concen
trated in a small geographic area or 
which have a small number of share
holders might not require inclusion in 
the National System. Presumably such 
issues would continue to be cleared and 
settled outside the National System 
through the informal arrangements 
which exist today.

Accessibility of tbe National System, either 
directly or indirectly, to all broker-dealers 
and ̂ .nancial institutions.

AU broker-dealers and financial insti
tutions should have access to the Na
tional System.22 Because most transac
tions in active issues would be processed 
through the National System, any brok
er-dealer or financial institution exclud
ed from participation would be at a sig
nificant competitive disadvantage.

Broad access could be achieved by the 
establishment of standards for direct ac
cess to the components of the National 
System that were the least rigorous pos
sible consistent with the existence of ade
quate financial and operational safe-

21 Section 7 of the Securities Acts Amend
ments of 1975 added a new Section 11A to 
the Act which, in paragraph 11A (a ) (2 ), pro
vides that the Commission will designate by 
rule the securities or classes of securities 
qualified for trading in the national market 
system. Although all securities’ issues desig
nated by the Commission should be eligible 
for clearance through the National System, 
not all of them would necessarily be appro
priate for inclusion in the book entry portion 
of the System.

“ The term "financial institutions” is in
tended to include banks; insurance com
panies; investment companies; clearing agen
cies; and any other entity (whether arf or
ganization or an individual) which (i) satis
fies financial responsibility criteria, (ii) 
makes the requisite clearing fund and par
ticipant fund contributions to the National 
System, and (ill) has the operational cap
ability to interface and reconcile with the 
National System.
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guards. For example, in the case of 
broker-dealer participants the standard 
could be tied to the Commission’s .finan
cial responsibility rules in a way which 
would permit participation in the Na
tional System by any broker-dealer 
qualified to engage in a general securities 
business. Alternatively, assuming estab
lishment of a standard for participation 
in the National System more rigorous 
than the standard for participation in a 
general securities business, indirect ac
cess, through correspondent relationships 
or by other means, should be available at 
a reasonable cost.

The ability of each participant in the Na
tional System to compare, account for and 
settle through one entity ail trades in  se
curities included in the National System, re
gardless of the location of the other party 
to the trade or the market in which the trade 
is executed.

Although the National System would 
include a number of different clearing 
and settlement and depository entities, 
it should not be necessary for any par
ticipant to be a member of, or deal with 
or through, either directly or through a 
correspondent, more than one clearing 
and settlement and one depository en
tity. In addition to Jhe need for inter
faces between clearing and settlement 
entities and for interfaces between de
positories, each clearing and settlement 
entity should be linked to a depository 
so that deliveries to, and receipts from, 
title clearing and settlement entity may 
be made through the depository by book 
entry.

The book entry clearing components of 
the National System should have the fo l
lowing characteristics: (i) an accounting 
function which nets participants’ securi
ties positions daily and permits netted 
positions to bé carried forward and 
netted against positions established on 
subsequent days (“continuous netting” ) ; 
(ii) a trade guarantee as of settlement 
date; 23 (iii) mark-to-the-market protec
tion from settlement date onward;24 (iv) 
one clearing position per issue for each 
participant; (v) a link between the con
tinuous netting system and a depository 
to make possible automatic book entry 
delivery to satisfy short valued posi
tions*5 in the continuous netting system 
and to permit deliveries to, and receipts 
from, the continuous netting system at

23 Consideration should be given at a later 
time to having continuous netting systems 
guarantee trades as of trade date and to hav
ing mark-to-the -market protection available 
from trade date onwards.

» A  “mark-to-the-market” payment Is the 
amount required by a clearing system from  
any party to a trade guaranteed by the system 
who becomes a potential net obligor of the 
system because the market price of the secu
rities involved in the clearing transactions 
moves away from the contract price for the 
clearing transaction, .

25 In  continuous netting systems, settle
ment obligations run primarily between each 
participant and the systems which, on settle
ment day, generate net obligations to deliver 
securities to the system .against payment 
( “short-valued positions”) or to receive se
curities from the system and make payment 
for them (“long-valued positions”) .

various remote locations; and (vi) a 
same-day turnaround capability for both 
securities received by a participant from 
the continuous netting system and secu
rities delivered to a participant which the 
participant wishes to re-deliver to the 
continuous netting system.

The non-book entry clearing portion of 
the National System, which could in
clude low-volume clearing operations,26 
should guarantee transactions as of, and 
mark them to the market from, settle
ment date. In addition, subject to the 
limitations of certificate as opposed to 
book entry settlement,27 same-day turn
around should be available for securities 
settled through the non-book entry por
tion of the System.

The National System would permit 
participants to elect to use all, or only a 
portion of, the System’s clearing and set
tlement services. Accordingly, while a 
participant should be able to compare,“  
account fo r29 and settle all his trades 
through one clearing entity regardless of 
th,e location of the other party to the 
trade or the market in which the trade 
was executed,30 the participant Should be 
able to (i) compare trades through the 
Clearing entity affiliated with the mar
ketplace in which the trade was executed 
and direct delivery of the compared trade 
to the cléaring entity the participant 
selects to perform the accounting opera
tion and (ii) direct delivery of the securi
ties’ settlement instructions generated by 
the accounting operation to the deposi
tory entity the participant elects to use 
for securities’ settlement. While broker- 
dealers have indicated that their present 
need to deal with several securities mar
ketplaces would require the National

18 The non-book entry clearing components 
of the National System presumably would 
be low-volume operations and could use con
tinuous netting, daily balance order, trade- 
by-trade or any other viable clearing system 
which would produce, receive and deliver in
structions.

27 The same-day turnaround capacity of the 
System should be limited only by the location 
at which deposits'and withdrawals are made 
and by transfer agent turnaround times. Ac
cordingly, turnaround time could vary de
pending on whether the deposit or with
drawal were in-town or at a remote location 
and on whether the transfer agent involved 
were in-town or out-of-town.

28 The comparison function is the process 
by which participants in the securities mark
ets reach agreement as to the existence and 
terms of trades made in the marketplace; 
comparison culminates in the production and 
submission to the accounting operation of 
contract lists representing transactions 
which have been confirmed by both parties.

29 The accounting function is the process 
which generates the money and securities 
settlement obligations o f participants in 
clearing corporations. In  continuous netting 
and daily balance order accounting systems 
the process generates net positions to be 
received or delivered and thereby minimizes 
the required number of securities settle
ments; in other accounting systems, such as 
trade-by-trade systems, the process does not 
generate net obligations.

80 One method for accomplishing compari-. 
son of all trades through one entity would be 
to have each clearing entity act as agent for 
its participants in every marketplace in 
which they execute trades.

System to provide the ability to direct 
delivery of compared trades to a clearing 
entity other than the one which performs 
the comparison, broker-dealers nave not 
insisted that the National System include 
an ability to direct delivery of securities’ 
settlement instructions to a depository 
other than the orie linked to the clear
ing entity which generated the instruc
tions. Nonetheless, , because of the possi
bility of competitive innovation at the 
depository level— including development 
of a TAD system—the Commission be
lieves the National System should have 
the flexibility to permit development of 
an ability to direct delivery of securities’ 
settlement instructions to any depository 
entity.

The ability of each participant in the Na
tional System to deposit and maintain its 
securities in a  custodial account at the de
pository level which makes possible book en
try movements (i)  between participants, (ii) 
to settle participants’ clearing obligations, 
(iii) to effect pledges and (iv) to perform 
other functions which may be effected by 
book entry.

The depository portion of the National 
System should be related to the book en
try clearing components of the System so 
as to make possible the settlement by 
book entry of all deliveries between the 
participants and the clearing compo
nents of the System. Furthermore, the 
depository portion of the System should 
permit participants to deposit or with
draw securities from the system through
out the country.31

The depository portion Of the National 
System should have the following ca
pabilities: (i) ability of a participant to 
make valued and free securities deliveries 
by book entry; (ii) dividend and proxy 
protection for securities left on deposit;
(iii) facilities for the deposit and with
drawal of securities at locations remote 
from the central depository; 82and (iv) a 
same-day turnaround capability for (A) 
free or valued book entry deliveries to a 
participant’s depository account from the 
clearing portion of the System, .(B) free 
or valued book entry deliveries to a par
ticipant’s depository account through the 
depository, and (C) deposits to a partic
ipant’s depository account.

The depository portion of the System 
should have the capability to perform all 
securities processing functions which 
may be effected by book entry. To date, 
and without foreclosing the possibility 
that additional functions will be devel-

21 In the National System each clearing 
entity should be related directly to a depos
itory through which deliveries and receipts 
could be made and which, in turn, would be 
interfaced with depositories attached to the 
other clearing entities in the System. Be
cause the alternative— a link between each 
clearing entity and each depository in the 
System— would appear, at the present time, 
to pose significant communications problems, 
a  participant in the National System would 
not necessarily have or need access to more 
than one depository. As long as all deposi
tories are interfaced, a participant would be 
able to relate to the entire depository net
work by relating to one depository.

®2 Each central depository presumably 
would have to have a capillary network of 
deposit and withdrawal facilities.
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oped, these include free and valued move
ments of securities, movements to effect 
pledges and loans of securities, expedited 
Withdrawals of certificates, withdrawals 
of certificates in street name33 and with
drawals of certificates in registered form.

The depository portion of the Na
tional System should be designed to be 
compatible with TADs, transfer agent 
custodian (“TAC” ) programs,34 and other 
developments iri the transfer agent area 
which have the effect of reducing certifi
cate movement.

The ability of each participant in a Na
tional System to make a single daily money 
settlement, for both clearing obligations and 
depository-related movements, in funds 
valued the next day.

Each participant should be able to 
make one daily money settlement, in 
funds valued the next day, which would 
satisfy all the participant’s obligations to 
the National System for that day, includ
ing monies due to or from the clearing 
portion of the System, marks to the 
market, state transfer taxes, dividend ad
justments, and amounts payable with 
respect to valued depository movements.

Currently funds valued the next day 
are virtually uniformly used in the settle
ment of securities transactions, and it 
appears that in the near future no other 
medium of payment will be used.33 Should 
new developments, such as automated 
funds transfer techniques, make desir- 
able the use of other media, the appro
priateness of establishing another, uni
form medium should be considered.

The availability in the book entry environ
ment of same-day turnaround capability at 
both the clearing corporation and depository 
levels. '

The ability to re-deliver securities on 
the day on which they are received— 
same-day turnaround—is .critical to 
broker-dealers. I f  a broker-dealer re
ceives and pays for securities which are

33 Currently the time necessary to complete 
the transfer process has led to a practice 
of withdrawing from a depository certificates 
registered in the name of the depository or 
o f a depositing broker, executed in a form or 
accompanied by documents which make the 
certificates negotiable. This capability is 
necessary to permit delivery on a same-day 
basis to institutions and others which make 
payment only against receipt of physical 
securities. Presumably, participation of more-- 
institutions in depositories will deduce the 
importance of an expedited certificate with
drawal capability.

“ In a TAC arrangement the depository 
maintains all bu,t a working supply of cer
tificates of an issue with the transfer agent 
custodian in the form of a balance certifi
cate. As the need for certificates in the de
pository changes, the depository adjusts its 
in-house inventory by increasing or decreas
ing the number of shares held in-house in 
nominee name and correspondingly decreas
ing or Increasing the number of shares held 
by the transfer agent. Appropriate shipments 
of certificates between the depository and 
transfer agent are made in connection with 
the adjustments.

35 In 1975, the Chicago financial com
munity, the major financial center operating 
primarily on a Federal Funds standard, 
switched to a funds valued the next day 
standard.

to be redelivered against payment, 
failure to effect redelivery on the day on 
which the securities are received requires 
the broker-dealer to hold the securities in 
inventory until the next day. In order to 
maintain the securities in inventory dur
ing this period, the broker-dealer usual
ly obtains bank financing. Accordingly, 
the availability in a National System of 
same-day turnaround at the clearing 
and depository levels, would enable 
broker-dealers to reduce unecessary in
terest charges.

The failure of many financial institu
tions to participate in book entry en
vironment necessitates certificate de
liveries by broker-dealers, a procedure 
which frequently entails substantial de
lays83 and" which withdraws securities 
from the book entry environment, there
by reducing the opportunity for multiple 
same-day turnaround. Consequently, it 
appears that this failure to participate, 
rather than technological limitations, 
would be the primary impediment to the 
ability of participants in a National 
System to achieve sameday turnaround.

To maximize the same-day turn
around capability of the National Sys
tem, the largest possible universe of 
securities handlers should participate in 
a book entry environment at both the 
clearing and depository levels.37 While 
participation at the depository level 
would permit bookkeeping deliveries in 
all cases and thereby at least bring 
securities handlers into the book entry 
environment, the failure to include par
ticipants at the clearing level would re
sult in book entry movements at the de
pository level which would not have been 
necessary had the underlying transac
tions been netted in the clearing corpora
tion operation. Assuming that unneces
sary movements have a cost, participa
tion in the National System at the de
pository level only may prove sufficiently 
expensive to impel securities handlers to 
participate at the clearing level also.38

Should same-day turnaround become 
generally available on a real-time basis 
so that a participant with a terminal in 
his office could know the moment securi
ties deliveries reach his account and 
could redeliver them by book entry 
movements initiated with a terminal-

39 Institutional certificate deliveries have to 
be made in “good deliverable form” (In a 
form, or accompanied by, documentation 
which enables the recipient to have the 
securities transferred into its name) or 
registered in the name of the recipient; in 
the course of effecting such deliveries delays 
arise from the loss, ohxisslon or inapproprlat- 
ness of documentation accompanying certif
icates, the unavailability of appropriate 
certificate denominations, late receipt of 
certificates slated for re-delivery, transfer 
agent turnaround times ana mis-deliveries.

37 Currently, a number of banks participate 
in clearing, settlement and depository sys
tems at the depository level only.

38 Of course, to the extent that clearing 
and depository levels can be linked so that 
participation in the latter tends to facilitate 
participation in the former and entails no 
additional exposure for a participant, it is 
likely that depository participants increas
ingly would seek the advantages of participa
tion at both levels.

originated instruction, the nature of 
clearing and settlement would change 
radically. In such an environment, clear
ing and settlement would occur instanta
neously and could be completed by the 
evening of the day on which comparison 
of the underlying transaction were com
pleted. And, if comparison could be com
pleted on the transaction date, it would 
be possible to complete the entire com
parison, clearing and settlement pro
cess within 24 hours of the time the 
transaction occurred.
T h e  NSCC A p p l i c a t i o n  a n d  t h e  N a t i o n a l  

S y s t e m

The NSCC application is a concrete 
proposal for a series of actions which in 
the near future would secure many of the 
advantages of a National System for 
broker-dealers located in New York City 
and for a large segment of the broker- 
dealer community located outside the 
City.

Participants in NSCC and participants 
in clearing corporations interfaced with 

'NSCC would have available one account 
clearing and settlement for Amex, NYSE 
and OTC transactions and transactions 
on other national securities exchanges. 
Comparison would operate somewhat dif
ferently. The availability of comparison 
for Amex, NYSE and OTC issues through 
NSCC, initially for its New York City- 
based participants and ultimately for all 
NSCC’s participants, would provide 
comparison, clearing and settlement for 
Amex, NYSE and OTC transactions 
through one account but would not make 
provision for comparison through the 
same account of trades on other national 
securities exchanges.

Prom the outset of NSCC integrated 
operations (Phase I I ) ,  NSCC partici
pants located outside New York City 
would have available many of the op
tions for processing Amex and NYSE 
transactions which today are generally 
available only to New York City-based 
broker-dealers. With the availability of 
Amex and NYSE comparison through 
the NSCC branch network, NSCC par
ticipants located outside New York City 
would have available virtually all the 
NSCC processing options available to 
New York City-based broker-dealers.

In addition, the NSCC operation would 
afford its participants the benefits of a 
book entry environment which would in
clude all issues currently included in de
pository book entry systems; provide an 
envelope delivery network; be accessible 
to qualified entities; enable participants 
to settle continuous netting delivery 
obligations through, and otherwise use, a 
full-service securities depository; pro
vide a single daily money settlement for 
items included in the NSCC operation; 
and permit same-day turnaround at both 
the clearing corporation and depository 
levels.

P r o p o s e d  C o n d i t i o n s  t o  A p p r o v a l

Despite the benefits which NSCC’s ap
plication promises, there are aspects of 
its proposed operation which may not be 
consistent with the objective of a Na
tional System in which broker-dealers 
located throughout the United States
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may achieve one account processing 
through any one of a number of regis
tered clearing corporations. Also, it is 
possible that approval of NSCC’s appli
cation without conditions would have 
adverse effects on competition among 
clearing agencies. Accordingly, the Com
mission is considering approving NSCC’s 
application subject to the satisfaction by 
NSCC of the following four conditions 
prior to NSCC’s initiation of integrated 
clearing operations in Phase II.

The Commission believes that the con
ditions will encourage the development 
of one account settlement earlier, and 
will result in dissemination of NSCC’s 
benefits to a wider group of broker- 
dealers, than contemplated by the ap
plication. The Commission believes that 
the conditions will reduce competitive 
disadvantages which certain broker- 
dealers have experienced as a result of 
existing securities processing practices. 
In addition, the Commission believes that 
by breaking the direct link between the 
comparison of Amex and NYSE trades 
and the clearing and settlement of com
pared Amex and NYSE trades, the condi
tions will create an environment in 
which competition among clearing agen
cies is free to develop.

( i )  That NSCC establish full interfaces 
with each of MCC, PCC and SCCP and ap
propriate links with BSECC and TADDC and 
offer to operate each interface and link under 
agreements which would provide that the 
parties to the interface or link would-not 
charge each other for Interface movements 
or charge their participantes either an inter
face fee or any fee which would operate as 
an interface fee.

The requirement that NSCC offer to 
operate interfaces under agreements pro
viding that the parties to the interfaces 
would neither charge each other nor 
their participants an interface fee is es
sential initially to the viability of inter
faces and to their effectiveness as a 
method of preserving competition among 
clearing corporations. While imposition 
of this condition would require the Com
mission to monitor comparison and Other 
fees charged by NSÇC and clearing cor
porations interfacing with it to insure 
that hidden interface fees were not as
sessed, the effect of the condition would 
be to enable a broker-dealer to obtain ajl 
compared trades at cost and to direct 
them to the clearing corporation in 
which the broker-dealer chooses to set
tle. As long as the fees charged by NSCC 
do not discourage a broker-dealer from 
forwarding compared trades to other 
clearing corporations, the broker-deal
er’s determination of which clearing cor
poration to use for accounting and set
tlement presumably will be based on the 
services provided and fees charged by 
clearing corporations for performing ac
counting and settlement.

Non-imposition o f interface charges 
may be inappropriate for interfaces be
tween entities other man clearing cor
porations and may prove inappropriate 
for links between clearing corporations 
and entities performing operations other 
than comparison and accounting. More
over, the appropriateness of charging fees 
for interfaces between clearing corpora
tions should be reassessed periodically in 
the light of changing circumstances.

(ii) That NSCC provide, at cost, efficient 
facilities, and cooperate with broker-deal
ers and other registered clearing agencies in 
the development of alternative means, 
through which broker-dealers which do not 
maintain offices in New York City may, either 
directly or through an agent, compare trans
actions compared by NSCC,; -

This condition would enable NSCC 
participants located outside New York 
City and broker-dealers who are not 
NSCC participants to effect comparison 
through (i) whatever entity or means 
they use to effect clearing and settle
ment, (ii) a cost-priced, direct mail 
clearing operation offering a separate 
comparison service, or tiii) a remote 
communication arrangement. As a result, 
broker-dealers who trade on the Amex 
and NYSE but do not have their process
ing operation in New York City, would 
obtain the. benefits of one account pro
cessing. NSCC’s provision of remote com
parison arrangements presumably would 
induce regional clearing corporations to 
adopt a similar policy so that their par
ticipants would not be required to re
late to more than one entity for per
formance of comparison, clearing and 
settlement functions.

(iii) That the existing NCC branch facili
ties be operated by NSCC and provide, at a 
m in im u m, the same level of service pro
posed to be provided through the facilities to 
NSCC participants to participants in any 
other registered clearing agency which agrees 
to use any of the facilities and,to defray a 
portion of any such facility’s operating costs

■ equal to the clearing corporation’s propor
tionate use of the facility.

By providing that the current NCC 
branch network would be maintaind by 
NSCC and would be available as a com
munications link between the broker- 
dealers located near the branch facili
ties and any clearing corporation which 
chose to establish a link with one or 
more of the branch facilities, the third 
condition would potentially provide 
clearing corporations with a branch net
work. Of course, since no regional clear
ing corporation would1 be obligated to use 
any given facility, any clearing corpora
tion which believed that NSCC’s provi
sion o f' services was inadequate could 
establish its own facility.

(iv ) That NSCC furnish free of charge 
computer programs for the performance of 
trade comparison for over-the-counter

/

.(“OTC”) transactions to any registered clear
ing agency which intends to use the programs 
to compare OTC transactions between its 
participants and that NSCC make arrange
ments for any other registered clearing 
agency which is willing to do so to compare 
all OTC transactions between participants In 
different registered clearing agencies, free of 
charge to registered clearing agencies, or, if 
no other registered clearing agency is willing 
to do so, NSCC compare all such transactions 
free of charge to registered clearing agencies.

Currently, NCC performs trade com
parison for approximately 95 percent of 
OTC transactions and PCC performs 
trade comparison for the remainder. Un
der the proposed condition, any clearing 
agency which chose to do so would be 
able to obtain NCC’s comparison pro
gram from NSCC to perform comparison 
for OTC transactions between its mem
bers, and a clearing corporation other 
than NSCC would perform comparison 
for OTC transactions between partici
pants-in different clearing corporations 
free of charge to other registered clearing 
agencies. Should no registered clearing 
agency other than NSCC be prepared to 
perform the comparison free of eharge, 
NSCC would be required to do so free of 
charge to other registered clearing 
agencies.

I f  the Commission approves NSCC’s 
application, the Commission would moni
tor NSCC’s compliance with the fore
going conditions to insure that they are 
satisfied prior to NSCC’s initiation of in
tegrated operations in  Phase U. Follow
ing implementation of Phase n , the Com
mission would monitor the impact of 
NSCC’s operations on, and competition 
among, broker-dealers and registered 
clearing agencies.

While the Commission is considering 
approving NSCC’s application subject to 
the conditions described above, in view of 
the complexity of tire matters to which 
the conditions pertain, the Commission 
would like to receive public comment on 
whether the conditions should be 
changed, added to or modified. Because 
the Commission desires to complete ac
tion on NSCC’s application at the earliest 
possible date, the Commission requests 
that all comments be submitted no later 
than November 19, 1976.

For good cause, and in order to obtain 
public cohunent on the four proposed 
conditions to approval of NSCC’s appli
cation for registration, the Commission 
is  extending until November 29,1976 the 
time for conclusion of the proceedings 
instituted on May 28,1976, in connection 
with NSCC’s application.

By the Commission.
G eorge A. F it z im m o n s , 

Secretary.
[PR  Doc.76-33002 Piled 11-9-76;« :45 am ]
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Title 24— Housing and Urban Development
CHAPTER II— OFFICE OF ASSISTANT SEC

RETARY FOR HOUSING— FEDERAL 
HOUSING COMMISSIONER, DEPART
MENT OF HOUSING AND URBAN DE
VELOPMENT

[Docket R—76—406]

PART 203— MUTUAL MORTGAGE INSUR
ANCE AND INSURED HOME IMPROVE
MENT LOANS

Amendments to Mutual Mortgage 
• Insurance Regulations

On August 30, 1976, at 41 PR  36604, 
the Department of Housing and Urban 
Development published a proposed rule 
entitled “Servicing Requirements” which, 
with minor exceptions, proposed changes 
which would incorporate existing mort
gage servicing requirements from HUD 
Handbook 4191.1 and Mortgagee Letters 
75-10 and 76-9 in the regulations in Part 
203 of 24 CPR. Numerous public com
ments were received and considered and, 
with the changes noted, the proposed rule 
is now being made final.

Public comments referable to a specific 
section of the final rule are discussed in 
this preamble under the number of that 
section. The more generalized comments 
are discussed first.

1. Several commentors felt that fur
ther experience should be gained under 
the requirements of the cited mortgagee 
letters before placing them in regulation 
form. It  was suggested that to place them 
in regulation form would make a change 
in the requirements more difficult. It 
was also suggested that each borrower is 
different and mortgagees should be left 
with the flexibility to deal with these in
dividual differences.

Since the requirements of the mort
gagee letters incorporated in these regu
lations are compulsory, HUD considers 
that publication thereof as a part of the 
regulations is appropriate.

Changes can and will be made in the 
regulations as experience or changed cir
cumstances make such changes desirable. 
These servicing regulations are intended 
to set minimum standards for mortgage 
servicing acceptable to HUD as such 
servicing relates to mortgages which are 
insured by HUD. Aside from these mini
mum requirements mortgagees retain 
full flexibility in dealing with mort
gagors. Indeed, § 203.600 of the rule takes 
cognizance of the need to adapt collec
tion techniques to individual differences 
in mortgagors and to take account of the 
circumstances peculiar to each mortga
gor.'

2. A few comments expressed concern 
that changes were made contrary to ex
isting notes and deeds of trust. One com- 
mentor expressed concern that the in
surance contract between HUD and the 
mortgagee was being altered. The insur
ance contract is contained in Supart B 
of Part 203. As noted in § 203.499, amend
ments to this Part which affect mortga
gees under the insurance contract are 
only made prospectively. Existing in
surance contracts will be honored and 
payments will be made thereunder by 
HUD without deduction. Another com-
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mentor requested that changes be made 
in HUD Handbook 4191.1 and the mort
gage forms. Action is being taken to ac
complish this.

3. One commentor suggested that 
standards should also be written for 
mortgagors. This does not appear to be 
appropriate as the obligations of mort
gagors are fully set forth in the mortgage 
instruments. In addition, HUD has 
neither contractual privity with nor 
regulatory authority over mortgagors' 
arising out of the contract of mortgage 
insurance.

4. One writer suggested that HUD not 
reimburse mortgagees for costs or legal 
fees if they fail to follow proper mort
gage servicing practices. Outstanding 
insurance contracts are incontestable 
and it would not be legally supportable 
to deny such costs and fees under exist
ing insurance contracts. I f  the amend
ments now being promulgated do not 
accomplish their objectives, considera
tion will be given to future changes in
cluding the one suggested. It  is believed 
that the approach adopted should be 
tried before more drastic measures are 
tried.

5. One commentor suggested that 
Mortgagee Letters 75-10 and 76-9 should 
be rescinded. Other commentors dis
agreed with certain provisions of those 
letters now being included in rule form. 
Another commentor suggested, even 
though the proposed rule would do lit
tle more than include provisions of these 
mortgagee letters and HUD Handbook 
4191.1 in rule form, that we should con
sider comments on the rule provisions 
which do not make substantive changes 
from the letters and handbook, as well 
as the provisions of the rules that do 
make changes in policy. All timely com
ments have been fully considered, in
cluding those which comment on the 
substances of existing mortgagee letters, 
handbook provisions and regulations. 
While the basic thrust of the two mort
gagee letters is being retained in the rule 
to assure proper servicing, and to provide 
forbearance appropriate to these times 
and circumstances, HUD will continue to 
review the requirements and changes 
can be made as circumstances warrant.

6. Remaining comments related to 
specific sections of the proposed rule. 
These are discussed under the appro
priate section numbers following.

Section 203.7 Withdrawal of ap
proval. A  very few comments were re
ceived on this change. One comment sug
gested that there was no provision for 
notice or hearing on withdrawal of ap
proval. Another suggested the need to 
establish a mortgagee review board. Still 
another suggested that the provision 
might result in withdrawal of approval 
for the violation of an obscure rule.

Currently there is a Mortgagee Review 
Board established by 24 CPR 25.1. Noti
fication of the mortgagee and provision 
for hearing is covered by 24 CPR 25.4. 
The Board is constituted of appropriate 
HUD officials and its actions under the 
amended section will be fully responsible.

Section 203.9 Staffing and facilities. 
Five comments recommended more guid

ance as to the meaning of this section 
and one of these suggested moving it to 
Subpart C or its deletion. One commentor 
stated that the section “ is a very well 
worded section.”

Minor changes have been made to im
prove the clarity of this section. No 
change has been made in the location 
o f this section. It  is properly located in 
Subpart A which deals with eligibility re
quirements for mortgagees. The language 
which permits a mortgagee to arrange for 
trained personnel and adequate staff and 
facilities contemplates that contractual 
arrangements with servicers may be used 
to augment existing staff and facilities, as 
is more fully set forth In § 203.502.

Section 203.23 Mortgagor's payments 
to include other charges. One commentor 
pointed out an error in paragraph (a ). 
Thus an additional change is being made 
to substitute the word “become” for the 
word "before” as the next to the last word 
in the first sentence of paragraph (a ) .

Comments received on the proposed 
new paragraph (b) suggested that there 
are circumstances in which mortgagees 
should be permitted to purchase insur
ance to protect their interest at the mort
gagor’s expense.

Mortgagees have adequate means for 
protecting their interests under the terms 
of the mortgage instrument. The protec
tion provided mortgagors by the pro
posed new paragraph (b) is considered 
desirable and is being retained.

Comments also suggested clarification 
of the prohibition against charging the 
mortgagor for obtaining information 
necessary for the payment of property 
taxes.

A slight change in language has been 
made in the last sentence and a new sen
tence has been added to make it clear 
that restrictions on passing on the 
charges of tax information services do 
not apply to the charges and assessments 
of the taxing authority for providing tax 
information.

Section 203.25 Late charge. A  ma
jority of those commenting on this sec
tion strongly favored the increase hi the 
late charge. One person did not. Some 
comments Were directed to the me
chanics of collecting late charges and 
§ 203.554. The latter comments will be 
discussed in comments with that section.

.The increase in the late charge is in
tended to compensate the mortgagee for 
servicing and other costs attributable to 
the receipt of payments from mortgagors 
after the date upon which payment is 
due. It should also encourage mortgagors 
to make prompt payments on their mort
gage obligations. The regulation has been 
revised to clarify this intent.

Section 203.26 Mortgagor’s payments 
when mortgage is executed. A majority 
of the comments on this section, which 
brings the regulations in line with the 
Real Estate Settlement Procedures Act, 
were favorable. Minor changes in 
phraseology were suggested and one 
comment favored investing escrow funds 
in “money market” mutual funds.

This section is being adopted as it was 
proposed. Separate consideration will be 
given the utilization of other depositories 
for the deposit of escrow funds.
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Section 203.54 Loan servicing. This 
section is amended to take cognizance of 
the requirements of the new Subpart G 
being added to these regulations.

Section 203.258 Assumption with or 
without release of mortgagor. Comments 
were received on this section numbered 
as § 203.506 in the proposed rule. It  has 
been moved from Subpart C to Subpart 
B, which is the insurance contract, as 
recommended in public comments since 
it deals with continued eligibility of a 
loan for insurance rather than with the 
mortgagee’s servicing of the loan, per se.

Section 203.261 Calculation of M IP. 
One comment was received suggesting 
that the sentence which .the proposed 
rule would add to this section be broad
ened to cover postponement of payments 
in addition to those postponed due to 
the military, service of the mortgagor 
and to cover recasting.' We have accepted 
this recommendation and the rule has 
been more broadly stated though no 
change in practice is involved.

Section 203.330 Delinquency and de
fault. Two comments were received sug
gesting that the word “ total” be inserted 
before the word “payment”  in the first 
sentence. This rule is considered to be 
clear without this alteration and no 
Change has been made.

Section 203.340 Special forebearance. 
Although conditions of special forebear
ance formerly treated in § 203.340 are 
now treated in § 203.614 in Subpart C, 
this new section is being added to obviate 
a concern expressed in public comment 
as to the possible loss of insurance pro
tection in such cases.

Section 203.342 Recasting of mort
gage. The subject of recasting is now 
dealt with in § 203.616 in Subpart C. 
This section is added to avoid the con
cern expressed that there might be a loss 
of insurance protection in the event of 
recasting.

Section 203.343 Partial release, addi
tion or substitution of security. Two 
comments questioned whether this lan
guage would require the Commissioner’s 
approval for a release of security even 
when a loan is paid in full. The caption 
indicates this section is not applicable 
in such a situation. One comment called 
for a higher standard in paragraph (c) -  
than “ reasonable belief” . Paragraph (c) 
has been changed to delete the “reason
able belief” language. w —

Section 203.350a Assignment of de
faulted mortgage. Pour comments were 
concerned with the need for flexibility 
as to the time for recordation. Language 
has been added permitting the Federal 
Housing Commissioner to approve exten
sions of time.

Section 203.355 Acquisition of prop
erty. Three comments were received with 
respect to the timing of action to acquire 
property when the mortgagor has der 
faulted. Language in the original regula
tion on the timing o f acquisition has been 
restored.

Section 203.377 Inspection and pres
ervation of properties. A pervasive prob
lem for HUD has been the failure of some 
mortgagees to take proper steps to pro
tect and preserve vacant or abandoned

(mortgaged properties after the loans 
thereon are in default. One commentor 
which would become responsible for pro
tection and preservation of property un
der this section stated “ the mortgagee 
should be responsible for the inspection 
of the security properties as outlined 
* * * and should take reasonable steps 
to protect and preserve the vacated or 
abandoned security properties.” While a 
few comments opposed the provision, 
most of the comments were concerned 
with clarification of the language of the 
section and the degree of responsibility 
of the mortgagee.

In response to the public comments the 
frequency of inspections has been speci
fied and the standard has been adjusted 
to provide that the mortgagee shall “take 
reasonable action” to protect and pre
serve the properties. Trespass has not 
beeji defined as that depends on local 
law.

Section 203.378 Property condition. 
As with § 203.377, some comments op
posed the additional language which 
would be added to this section. One com
ment suggested the provision makes the 
mortgagee an insurer of the condition of 
the property. The language of this sec
tion read in conjunction with § 203.377 
only applies a “reasonable man” stand
ard and actions to protect and preserve 
are not required if taking action would 
constitute an illegal trespass. Due to the 
concern reflected in comments, the rea
sonable man standard has been repeated 
in this section.

Section 203.379 Adjustment for dam
age or neglect. One comment recom
mended that if the mortgagee fails, to 
discharge its responsibility as to vacant 
and abandoned properties this should be 
made a cause for withdrawal of approval 
of the mortgagee but that insurance 
benefits should not be reduced. Under 
§§ 203.7 and 203.500 failure to take rea
sonable steps to protect and preserve is 
a basis for withdrawal of mortgagee ap
proval. Such failure would not be a 
ground for reduction of insurance bene
fits as to properties for which HUD in
surance was issued prior to January 1, 
1977. However, there could be a reduction 
of insurance benefits as to properties, the 
mortgages on which are insured on and 
after January 1, 1977, if the mortgagee 
fails to take action required by § 203.377. 
The amount deducted in a particular 
case cannot exceed the amount of the in
surance claim.

Paragraph (b) (3) of § 203.379 is being 
amended to define a reasonable insur
ance rate and include other" handbook 
provisions in the regulation. Some com

ments were to the effect that, in at least 
one state, there is no “bureau rate” for 
insurance coverage. In such a state a rea
sonable rate is one which is reasonable 
under the circumstances. Mortgagees are 
to consult the local HUD office as to a 
reasonable rate in such a state. Com
ments also reflected a preference by 
some mortgagees that certain insurance 
coverage should be made mandatory 
rather than require mortgagees to repair

damaged properties prior to transfer to 
HUD or, alternatively, reduce their in
surance claims by the estimate of the 
cost of repairing the properties. .

It  is important that' mortgagors be 
protected from excessive rates. Of course, 
a mortgagee can purchase coverage on 
its own account if it wishes to do so;

Section 203.380 Certificate of prop
erty condition. Some comments indi
cated concern that mortgagees will be 
required to repair damage resulting from 
their failure to protect and preserve 
mortgaged properties as required by 
§ 203.377 and one feared this might ex
tend to cases in which protection would 
require illegal, trespass or in which the 
mortgagee took reasonable action but 
the property was damaged nonetheless. 
The Instant sèction imposes a duty no 
broader than that involved in § 203.377 
to which express reference is made. I f  
protection would require an illegal tres
pass or if the mortgagee took reasonable 
action but the property was damaged 
nonetheless, the mortgagee would not be 
required to repair the damage. The cost 
of necessary inspections and of repair 
and preservation costs are reimbursable 
pursuant to § 203.402. Thus mortgagees 
should not fail to take reasonable and 
appropriate action to protect and pre
serve.

Section 203.402 Items included in 
payment—conveyed properties. Certain 
comments suggested that the costs of in
spections in order to comply with 
§ 203.377 are properly counted as reason
able payments for the purpose of pro
tecting, operating and preserving the 
property and should be reimbursable as 
such rather than as foreclosure costs. We 
agree that these costs and the cost of 
evicting the tenants and removing debris 
and personal property should be so clas
sified. The text has been adjusted 
accordingly.

It  was also suggested that the $200 
which may be paid to obtain a deed in 
lieu of foreclosure and thus reducecost 
of acquisition should be fully reimburs
able. Additional consideration will be 
given to this proposal after we have, fur
ther experience as to the effectiveness 
of the current provision which is being 
inserted in the regulations* for the first 
time.

Section 203.500 Mortgage servicing 
generally. One comment suggested limit
ing withdrawal of mortgagee approval to 
“wilful and flagrant” violations. The 
seriousness and frequency of violations 
will be considered by the Mortgagee Re
view Board discussed in connection with 
§ 203.7.

Some comments objected to the inclu
sion of language in paragraph (a) to the 
effect thak failure to comply with Sub
part C and the instructions of the Sec
retary issued thereunder shall not be the 
basis for a defense to a foreclosure 
action. One commentator stated that it 
was inappropriate for the Department 
to "tell Federal and State judges sitting 
in foreclosure cases what action of a 
mortgagee may or may not be a defense 
to foreclosure.”  That was not the intent 
of the proposed rule. Rather, the inten-
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tion was to say that the rule did not pur
port to modify contractual rights and 
obligations between mortgagors and 
mortgagees. The language of the final 
rule has been clarified accordingly.

While the substance of paragraph (a) 
of the proposed section has been re
tained, modified as indicated, the re
maining paragraphs have been deleted 
as duplicative of provisions found else
where in the regulations.

Section 203.502 Responsibility for 
servicing. Comments pointed out the 
merit of limiting notification of the 
mortgagor to changes in servicers and 
appropriate changes have been made in 
paragraph (b) to effect this change. Two 
comments objected to the ten day ride 
as to notification. This has beèn modified 
by requiring nptice ten days before the 
first payment which'the mortgagor is 
asked to remit to the new servicer rather 
than ten days before the first payment 
due on the mortgage after the transfer.

It  was also suggested that a distinction 
should be made between mortgagees who 
merely invest funds but do not service 
loans and those who are responsible for 
servicing. It  is argued that the former 
should not be held responsible for failure 
to properly service mortgages. The mort
gagee’s continued responsibility in these 
circumstances is already provided for in 
§ 203.54. In addition, HUD’s insurance 
contract is with the mortgagee which 
appears of record with HUD as owner of 
the mortgage and not with a servicer 
which may service the mortgage under 
contractual arrangements with the mort
gagee. HUD will continue to look to the 
mortgagee for proper servicing. Mort
gagees can protect themselves from the 
risks of poor servicing by careful selec
tion of servicers and by appropriate con
tract requirements in servicing contracts.

Section 203.508 Providing informa
tion. Some comments objected to provid
ing toll-free telephone service to answer 
mortgagór inquiries because of the ex- 
pense involved if too frequent inquiries 
are made. Toll-free telephone service is 
only one alternative available to the 
mortgagee. A change has been made, 
pursuant to other suggestions, to limit 
such calls to those from the immediate 
vicinity of the security property thus 
reducing the opportunity for mortgagor 
abuse. Objection was voiced to reminding 
mortgagors of /the system for providing 
Information to mortgagors “ at least an
nually’V  Since an annual statement is 
provided to the mortgagor no additional 
mailing is mandated by this requirement.

Paragraph (C) has been modified 
slightly to provide specific guidance to 
mortgagees on when a statement of in
terest paid, and taxes disbursed from'the 
escrow account,’must be furnished to the 
mortgagor.

Section 203.510 Care of properties. 
This section has been omitted as repeti
tious of the provisions of §§ 203.7 and 
203.500.

Section 203.550 Escrowing accounts. 
Paragraph (a) of the proposed rule has 
been deleted as suggested in comments, 
as repetitious of material appearing else
where in thè regulations.

Certain comments suggested that>  
some mortgagees were troubled by the 
language of the third sentence of para
graph (b) of the proposed rule. This 
sentence has been changed to clarify its 
intent. A number of comments were re
ceived concerning paragraph (d) and the 
desire to make other dispositions of es
crow funds. Paragraph (d) is consistent 
with RESPA and has been retained as 
proposed for the protection of the mort
gagor. However, the last two sentences 
of (d) have been moved to paragraph
(b) as logically belonging there.

The last word of paragraph (e) has 
been changed to “promptly” in accord
ance with comments, to, provide a more 
realistic touchstone. Some commentors 
were concerned with variations in the 
timing of payments to close out the es
crow fund. The second sentence of para
graph (e) has been modified in a manner 
which should obviate this concern.

Section 203.552 Fees and charges 
after endorsement. A  number of com
ments were directed to specific provisions 
of this section. Some comments objected 
to reprocessing a check pursuant to para
graph (a) (2). Reprocessing takes little 
time and is a protection against defaults. 
Where bank policy does not permit, this 
practice is not required. Some comments 
recommended a change of policy with 
respect to not allowing foreclosure fees 
for attorneys on the staff of the mort
gagee or its servicer. Separate considera
tion will be given to this recommenda
tion. Paragraph (9) has been modified to 
include trustee’s fees actually incurred, 
as suggested in public comment.

One comment called attention to an 
error in paragraph (a) (10). The first 
section reference therein has been 
changed accordingly. Parenthetical lan
guage has been added to paragraph (a)
(12) in response to comments concern
ing the - provisions of "Certain deeds of 
trust. Some comments noted that while 
it may be the responsibility of the mort
gagee in some states to record the satis
faction of a mortgage (paragraph (a)
(12) ( iv ) ) ,  the liability for paying the 
recordation fee should be placed on the 
mortgagor. I f  the mortgage instrument 
places responsibility for payment of that 
fee on the mortgagor, then the instant 
provision does note override the mort
gage instrument. See § 203.500. Para
graphs (13) and (14) have been added 
in response to comments to deal with 
suits against mortgagees and to permit 
collection of preservation costs in the 
event of reinstatement.

Section 203.554 Enforcement of late 
charge. Several public comments decried 
inability to collect late charges by deduc
tion from monthly payments. This, of 
course, was the rule under § 203.25 prior 
to its amendment in this rule. The in
stant section will permit the collection 
of the late charge, not from the initial 
late payment, but off the top of payments 
after the required notice has been given, 
if this is not inconsistent with the mort
gage. The Department will be revising 
those mortgage forms which do not cur
rently permit collection by deduction in 
the manner provided in the instant Sec

tion. Collecting late charges by deduc
tion will avoid the prohibitive cost of col
lecting such charges by separate suit and 
will make late charges a significant de
terrent to late payments. Language has 
been added to the first sentence to avoid 
inconsistency with § 203.556, as noted in 
public comment.

Section 203.556 Return of partial 
payments. A  number of comments were 
received evidencing a concern with re
strictions on the return of certain partial 
payments. These concerns are counter
balanced by concerns as to “ fast fore
closures” by some mortgagees, an abuse 
which Mortgagee Letter 75-10 sought to 
address. Because of the concerns ex
pressed, the language of this section has 
been rewritten to make it simpler to fo l
low. The mortgagee’s increased ability to 
collect a larger late charge and the ef
fect of that late charge as a deterrent 
to late payments should help to obviate 
some of the problems with late payments.

Section 203.558 Handling prepay
ments. A minor technical change has 
been made in the caption and in the 
first sentence in- response to comments 
received.

Section 203.600 Mortgage collection 
action. Public comments suggested that 
certain provisions of this Subpart might 
delay collection action in certain cir
cumstances. Introductory language has 
been added to take account of these 
constraints.

Section 203.602 Delinquency notice 
to mortgagor. Two .comments were re
ceived objecting to technical aspects re
lating to the notice and one comment ob
jected to giving additional notices. We 
have retained this section as it was 
proposed, with a slight clarification of 
the first sentence.

Section 203.604 Contact with the 
mortgagor. One comment recommended 
requiring an interview with the mort
gagor regardless of the distance involved. 
Seven, comments recommended that in
terviews not be required if the mort
gagor is not residing in the mortgaged 
property. It  was argued that since the 
mortgagor has moved away from the 
property the mortgagee should -not be 
required to chase him down wherever he 
has gone forjan interview. The mortgagee 
should not have to go farther than the 
mortgaged property. Its visit would not 
serve as* an inspection of the property 
if the mortgagor' were interviewed else
where, etc. All things considered we have 
decided to limit the requirement of an 
interview to the mortgagor who still re
sides in the mortgaged property. There 
is nothing to prevent the mortgagee from 
proceeding with an interview even 
though these conditions are not met 
and many mortgagees may find it ad
vantageous to conduct interviews cov
ered by this exception.

Two comments suggested a shorter dis
tance limit than 200 miles. However, 
eliminating the requirement of inter
views when mortgagors do not live in 
the security properties should avoid 
much of the travel involving such dis
tances. One commentor preferred the 
telephone to an interview. Obviously, if
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telephone contact is productive, the 
mortgagee need not reach the face-to- 
face interview. However, if telephonic 
contact does not produce results, the in
terview should follow.

Some comments were concerned about 
inability to contact the mortgagor. Mort
gagees must make a concerted effort to 
be in a position to contact mortgagors at 
all times if they are to be effective in 
servicing mortgages. Obviously, if it is 
impossible to contact a particular mort
gagor it cannot be done. The regulation 
does not impose an absolute requirement 
in such cases.

Section 203.606 Pre-foreclosure re
view. One comment suggested that there 
should be no exception for pre-foreclo
sure review, even when the mortgagor has 
clearly stated his intention not to pay 
his mortgage obligation. Mortgagees 
should not be required to go through a 
review to determine if forbearance re
lief by the mortgagee or an assignment 
to HUD for forbearance should be under
taken if the mortgagor has no intention 
of cooperating in a program that could 
result in saving his ownership of the 
property. In other words, mortgagees 
should not be asked to do a vain thing. 
Thus this recommendation has not been 
accepted. We have added the require
ment that the mortgagor be advised of 
the options for relief before his state
ment that he has no intention of hon
oring his mortgage obligation will justify 
proceeding with foreclosure without fur
ther delay. We’ve also adopted the re
quirement that such a statement by the 
mortgagor be in writing, as suggested in 
several public comments.

We have accepted another suggestion 
that we add an additional exception for 
the case of a mortgaged property that 
is earning rental income which is not 
being applied to mortgage payments. 
There is no desire to reward equity skim
mers or the mortgagor who pockets the 
rentals without honoring his mortgage 
obligation. Additional exceptions were 
suggested but these have not been 
adopted since they do not present as clear 
cut a case for denial of special relief as 
those stated in the rule.

A very few comments were opposed to 
forbearance review. However, a single re
view for the purpose of determining 
whether a mortgagor’s ownership can be 
saved is not an unreasonable requirement 
and, if ownership is protected under con
ditions which result in the payment of 
the mortgage, the mortgagee, the mort
gagor and HUD are all better off.

Section 203.608 Reinstatement. Four 
comments opposed this reinstatement 
provision and one suggested clarification. 
A reinstatement which makes the mort
gagee whole is to the advantage of all 
concerned, including the mortgagee, if 
the privilege is not abused. Thus the pro
vision has been retained. However the 
words “and expenses” have been inter
lined in the first sentence. The last sen
tence has been dropped as unnecessary. 
Additional language has been added to 
protect the interests of the mortgagee 
and. HUD if reinstatement would pre-
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elude a subsequent foreclosure or cause a 
loss of the priority of the mortgage lien.

Section 203.610 Relief for mortgagor 
in military service. The proposed rule 
would have moved the substance of 
§§ 203.345 and 203.346 from Subpart B 
to this section in Subpart C. Due to public 
concern as to retention of mortgage in
surance coverage § 203.610 now refers to 
those sections and requires mortgagee 
consideration of the relief available 
thereunder. See also § 203.606.

Section 203.614 Conditions of special 
forbearance. We have adopted technical 
amendments to paragraph (b) (2) sug
gested by one of the comments. Minor 
changes in verbiage have been made in 
paragraph (a) consistent with former 
§ 203.340.

Section 203.616 Recasting of mort
gages. One public comment suggested 
eliminating the prohibition against in
cluding late charges in a mortgage modi
fication. This suggestion has been ac
cepted since late charges are provided for 
by the mortgage and thus they may be 
appropriately included in the reamor
tized mortgage. Suggestions for includ
ing the attorney’s fees of the lawyer pre
paring the recast mortgage and allow
ing interest at the then market rate have 
not been adopted since this would be in
consistent with paragraph (2) of. the 
seventh proviso to section 204(a) of the 
National Housing Act, 12 U.S.C. 1710(a). 
Paragraph (e) makes clear the previous 
rule that recasting may be refused in the 
sole discretion of the mortgagee.

Sections 203.650 through 203.662. These 
sections on the assignment of mortgages 
to HUD, incorporate the substance of 
Mortgagee Letter 76-9. These sections 
have been recast to place the material 
therein in more logical form. A fern corn- 
mentors suggested that the assignment 
program under Mortgagee Letter 76-9 
not be included in regulations. As previ
ously noted under general comments, 
HUD considers that publication of com
pulsory requirements as a part of the 
regulations is appropriate. Accordingly, 
these sections are included in the final 
rule. Other comments' were directed to 
the desire that HUD accept more as
signments or that HUD expedite its de
terminations. These comments to the ef
fect that HUD should accept more as
signments were not accompanied by sug
gestions for the application of criteria 
other than as are set forth in these 
regulations so no change has been made 
therein. With experience, we expect re
quests for acceptance of assignments to 
be processed more quickly.

Two comments suggested that HUD 
pay 100 percent of the foreclosure costs 
when foreclosure is postponed to permit 
consideration of assignment. HUD does 
not consider that it should have a dif
ferent rule for foreclosure costs in this 
instance than it has as a general proposi
tion. One mortgagee commented that 
mortgagors were not responding to its 
communications on the subject of assign
ments to HUD for forbearance.

Comments with respect to procedural 
features of the regulations included the 
recommendation of some that mortga-
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gors be entitled to examine the materials 
on which the preliminary determination 
of unacceptability was predicated prior 
to the conference at which the decision is 
to be reconsidered. The text of the rule 
has been modified accordingly. Some 
comments urged that the word “should” 
which appeared in the fourth line of 
§ 203.660 as it was printed in the Daily 
F e d e r a l  R e g i s t e r  at 41 F R  36611 should 
be changed to “shall” . The rules docu
ment submitted to the F e d e r a l  R e g i s t e r  

by HUD did include .the word “shall” , but 
when type was set for printing, “should” 
was used. The text of the instant rule 
uses the word “shall” .

Four comments suggested that the 
mortgagor be entitled to call a witness 
or witnesses. While an adversary pro
ceeding is not intended, the privilege of 
presenting testimony by witnesses has 
been included in the final rule. Two com
ments suggested that the person conduct
ing the conference should be a person 
other than the one who made the pre
liminary negative determination. Since 
an adversary proceeding is not involved 
and the conference offers the opportunity 
to submit new and material evidence 
which may well cause a change of deci
sion, no change has been made. Section 
203.652 has been modified to make it 
clear that written applications are not 
required.

A few comments suggested that the 
mortgagor who states that he has no in
tention of honoring his mortgage obliga
tion should not be rendered ineligible. 
The assignment program is for mortga
gors who wish to honor their mortgage 
obligations and arrange over appropriate 
time for the reinstatement or recasting 
of their mortgages. HUD does not wish to 
waste the time of the mortgagee and 
HUD with these cases which have no 
chance of acceptance for assignment. 
However, language has been added to re
quire that the mortgagor be clearly ad
vised as to the options available for relief. 
We’ve also adopted the requirement that 
such a statement by the mortgagor be 
in writing, as suggested by several pub
lic comments.

One comment suggested' that the 
mortgagee be permitted to review the 
evidence relied on for the preliminary 
negative determination and attend the 
conference. The proceeding is not in
tended to be an adversary proceeding. 
It is possible that a representative of the 
mortgagee may be called as a witness and 
thus will attend the conference. We have 
not altered the rule to permit the mort
gagee’s attendance otherwise. One com
ment suggested that the mortgagor 
should be able to bring more than one 
representative. One person can provide 
adequate representation in these infor
mal conferences and the rules seek to 
eliminate cumulative statements and the 
delays that would be thus occasioned.

The Department has determined that 
an Environmental Impact Statement is 
not required with respect to this rule. 
A copy of the Finding of Inapplicability 
is available for inspection in the Office 
of the Rules Docket Clerk, Room 10141, 
Department of Housing and Urban De-
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velopment, 451 7th Street, S.W., Wash
ington, D.Q. 20410.

It is hereby certified that the economic 
and inflationary impacts of this proposed 
rule have been carefully evaluated in 
accordance with OMB Circular A-107.

Accordingly, the Secretary of Housing 
and Urban Development amends Part 
203, of Chapter I I  of 24 CFR as follows: 

30. In Part 203, the table of contents 
is amended as follows:

(1) Sections 203.341 and 203.375 are 
deleted and the centered caption pre
ceding section 203.340 is revised to read 

“Continuation of I nsurance”

Sections 203.9, 203.330, 203.332, 203.340, 
203.350a and 203.379 headings are re
vised; and §§ 203.258, 203.343, 203.377, 
203.378 and 203.402a, are added as set out 
below:
Sec.
203.9 Staffing and facilities.
203.258 Assumption with or without re

lease of mortgagor.
203.330 Delinquency and default.
203.332 Notice of delinquency.
203.340 Special forbearance.
203.341 [Reserved]
203.343 Partial release, addition or sub

stitution or security.
203.350a Assignment of defaulted mortgage. 
203.375-203.376 [Reserved]
203.377 Inspection and preservation of

properties.
203.378 Property condition.
203.879 Adjustment for damage or neglect. 
203.402a Reimbursement for uncollected in

terest.
lb. A new Subpart C and accompany

ing sections are added as follows:
Subpart C— Servicing Responsibilities 

General Requirements
Sec.
203.500 Mortgage servicing generally.
203.502 Responsibility for servicing.
203.508 Providing information.

Payments, Charges and Accounts'

203.550 Escrow accounts.
203.552 Fees and charges after endorse

ment.
203.554 Enforcement of late charges.
203.556 Return of partial payments.
203.558 Handling prepayments..

Mortgagee Action and Forbearance

203.600 Mortgage collection action.
203.602 Delinquency notice to mortgagor. 
203.604 Contact with the mortgagor.
203.606 Pre-foreclosure review.
203.608 Reinstatement.
203.610 Relief for mortgagor in military 

service.
203.614 Conditions of special forbearance. 
203.616 Recasting of mortgage.

Assignment of Mortgages to H U D

203.650 Assignment of mortgages.
203.651 Preliminary notice to mortgagors.
203.652 Determination by mortgagee.
203.654 Preliminary review and determina

tion by Secretary.
203.656 Conference.
203.658 Final decision.
203.659 Foreclosure.
203.660 Time limits.
203.662 Authorization of field office direc

tors.
Authority: Secs. 203, 211 of the National 

Housing Act, as amended, 12 U.S.C. 1700, 
1716b; sec. 7 (d ) of the Department of Hous
ing and Urban Development Act, 42 U.S.C. 
3535(d),

2. Section 203.7 is amended by redesig
nating paragraph (a) (7) as paragraph 
(a) (8) and by adding a new paragraph 
(a )(7 ) reading as follow's:
§ 203.7 Withdrawal o f approval.

(a) * * *
(7) Without regard to the dates of the 

insurance of the mortgages involved, the 
breach of duties imposed by or the viola
tion of prohibitions contained in this 
part.

* * *  * *

3. Section 203.9 is revised to read:
§ 203.9 Staffing and facilities.

A mortgagee shall employ or contract 
for the employment of trained personnel 
competent in all aspects of mortgage 
lending activities, including underwrit
ing, servicing and field collection activi
ties, and adequate staff and facilities to 
originate and service mortgages in ac
cordance with the requirements of this 
Part, to the extent the mortgagee en
gages in such activities.

4. Section 203.23 is amended by chang
ing the next to the last word in the first 
sentence of paragraph (a) to read “be
come” , by redesignating paragraph (b) 
as paragraph (c ) , and by inserting a new 
paragraph (b) to read as follows:
§ 203.23 Mortgagor’s payments to in

clude other charges.
* * * * *

(b) The mortgagor shall not be re
quired to pay premiums for fire or other 
hazard insurance which protects only 
the interests of the mortgagee, or for life 
or disability income insurance, or fees 
charged for obtaining information neces
sary for the payment of property taxes. 
The foregoing does not apply to charges 
made or penalties exacted by the taxing 
authority, except that a penalty assessed 
or interest charged by a taxing authority 
for failure to timely pay taxes or assess
ments shall not be charged by the mort
gagee to the mortgagor if the mortgagee 
had sufficient funds in escrow for the 
account of the mortgagor to pay such 
taxes or assessments prior to the date 
on which penalty or interest charges are 
imposed.

* * * * *
5. Section 203.25 is revised to read:

§ 203.25 Late charge.
The mortgage may provide for the col

lection by the mortgagee of a late charge, 
not to exceed four per cent of the amount 
of each payment more than 15 days in 
arrears, to cover servicing and other costs 
attributable to the receipt of payments 
from mortgagors after the date upon 
which payment is due.

6. Section 203.26 is revised to read as 
follows:
§ 203.26 Mortgagor’s payments when 

mortgage is executed.
(a) The mortgagor must pay to the 

mortgagee, upon execution of the mort
gage, a sum that will be sufficient to pay 
the ground rents, if any, the estimated 
taxes, special assessments, flood insur

ance premiums, if required, and fire and 
other hazard insurance premiums for the 
period beginning on the last date on 
which each such charge would have been 
paid under the normal lending practices 
of the lender and local custom (if each 
such date constitutes prudent lending 
practice) , and ending on the due date of 
the first full installment payment under 
the mortgage, plus an amount sufficient 
to pay the mortgage insurance premium 
from the date of closing the loan to the 
date of the first monthly payment under 
the mortgage.

(b) The mortgagee may also collect 
from the mortgagor a sum not exceeding 
one-sixth of the estimated total amount 
of such taxes, special assessments, insur
ance premiums and other charges to be 
paid during the ensuing 12-month period.
§ 203.54 [Amended]

7. Section 203.54 is amended by adding 
the words “and Subpart C of this Part” 
immediately before the period at the end 
of the first sentence.
§§ 203.251 and 203.257 [Amended]

8. Sections 203.251.<j.> and 203.257 are 
amended by changing the words “Part” 
therein to read “Subpart” . .

9. A new § 203.258 is added to read as 
follows:
§ 203.258 Assumption with or without 

release o f mortgagor.
The mortgagee may effect the release 

of a mortgagor from personal liability on 
a mortgage note while retaining the 
benefits of insurance under this Part if 
it obtains the Secretary’s approval of a 
substitute mortgagor (assumptor) who 
assumes personal liability and agrees to 
pay the mortgage debt.

10. Section 203.261 is amended to add 
the following sentence at the end there- 
o f:
§ 203.261 Calculation o f MIP.

* * * An agreement to postpone pay
ments or to recast the mortgage will not 
affect the amount of the annual MIP, 
which will continue to be calculated in 
accordance with the original amortiza
tion provisions of the mortgage.

11. Section 203.330 is revised to read:
§ 203.330 Delinquency and default.

A mortgage account is delinquent any 
time a payment is due and not paid. If 
the mortgagor fails to make any pay
ment, or to perform any other obligation 
under the mortgage, and such failure 
continues for a period of 30 days, the 
mortgage shall be considered in default 
for the purposes of this Part.

12. Section 203.332 is revised to read: 
§ 203.332 Notice o f delinquency.

Once each month the mortgagee shall 
report or cause to be reported all mort
gages insured under this Part which are 
90 or more days delinquent and concern
ing the status of all mortgages which 
were reported as 90 or more days delin
quent the previous month. Such reports 
shall be made on a form approved by the 
Commissoner.
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13. The centered caption preceding 
§203.340 and the title and text of 
§ 203.340 aré revised to read as follows:

C o n t i n u a t i o n  o f  I n s u r a n c e  

§ 203.340 Special forbearance.
(a) I f  the conditions of § 203.614 are 

met and special forbearance relief is 
granted pursuant to that section, the 
contract of insurance shall continue in 
force except as otherwise provided in 
this subpart.

(b> The contract of insurance shall 
continue in force, except as otherwise 
provided in this Subpart, when the con
ditions of this section which were ef
fective prior to January 1, 1977, have 
been met and special forbearance relief 
is granted pursuant thereto prior to Jan
uary 1,1977.
§ 203.341 [Redesignated]

14. § 203.341 is redesignated as 
203.402a and the first sentence thereof is 
amended to read:
§ 203.402a Reimbursement for uncol

lected interest.
The mortgagee shall be entitled to 

receive an allowance in the insurance 
settlement for unpaid mortgage interest, 
if the mortgagor fails to meet the re
quirements of a forbearance agreement 
entered into pursuant to § 203.614 and 
such failure continues for a period of 60 
days. * * *

* * * * *
15. Section 203.342 is revised to read: 

§ 203.342 Recasting of mortgage.
(a) I f  the conditions of § 203.616 are 

met and a mortgage is recast pursuant to 
that Section, the contract of insurance 
in force shall continue except as other
wise provided in this subpart.

(b) The contract of insurance shall 
continue in force, except as otherwise 
provided in this part, when the condi
tions of this section which were effective 
prior to January 1, 1977, have been met 
and a mortgage has been recast pursuant 
thereto prior to January 1, 1977.

(c) When a mortgage is recast, the 
principal amount of the mortgage, as 
modified, shall be considered to be the 
“original principal of the mortgage” as 
that term is used in § 203.401.

16. A new § 203.343 is added to read as 
follows:
§ 203.343 Partial release, addition or 

substitution o f security.
(a) Except as provided in § 203.389 (n ), 

a mortgagee shall not release the security 
or any part thereof, while the mortgage 
is insured, without the prior consent of 
the Commissioner.

(b) A mortgagee may, with the prior 
consent of the Commissioner, accept an 
addition to, or substitution of, security 
for the purpose of removing the dwelling 
to a new lot under the following condi
tions:

(1) The mortgagee obtains a good and 
valid first lien on the property to which 
the dwelling js removed.

(2) All damages to the structure are 
repaired without cost to HUD.

(3) The property to which the dwell
ing is removed is in an area known to 
be reasonably free from natural hazards 
or, if in a flood zone, the mortgagor will 
insure or reinsure under the Federal 
Flood Insurance Program.

(c) A mortgagee may, without the prior 
consent of the Commissioner, accept an 
addition to, or substitution of, security 
for the purpose of removing the dwelling 
to a new lot under the following condi
tions.

(1) The dwelling has survived an 
earthquake or other disaster with little 
damage, but continued location on the 
property might be hazardous.

(-2)' The conditions stated in paragraph 
(b) of this section exist.

(3) Immediately following the emer
gency removal the mortgagee notifies the 
Commissioner of’the reasons for removal.

17. Section 203.350a is revised to read:
§ 203.350a Assignment o f defaulted 

mortgage.
When the assignment of a defaulted 

mortgage to the Commissioner is accom
plished pursuant to § 203.350 or § 203.650 
the mortgagee shall file the assignment 
of the mortgage to the Commissioner for 
record within 30 days of the Commis
sioner’s written approval of such assign
ment, or within such further time as may 
be authorized in writing by the Commis
sioner.

18. Section 203.355 is revised to read: 
§ 203.355 Acquisition o f property.

The mortgagee shall take one of the 
following actions within one year from 
the date of default, or within such ad
ditional period of time as may be ap
proved by the Secretary or authorized 
by §§ 203.345, 203.346 or §§ 203.650
through 203.662.

(a) The mortgagee shall obtain a 
deed in lieu of foreclosure (see §§ 203.357, 
203.389 and 203.402(f)) with title being 
taken in the name of the mortgagee or 
the Secretary:

(b) The mortgagee shall commence 
foreclosure; or

(c) I f  the laws of the State in which 
the mortgaged property is situated do 
not permit the commencement of fore
closure within one year from the date of 
default, the mortgagee shall commence 
foreclosure within sixty days after the 
expiration of the time during which such 
foreclosure is prohibited by such laws.
§ 203.375 [Redesignated]

19. Section 203.375 is redesignated as 
§ 203.378 and paragraph (b) is 
amended by adding the following sen
tence at the end thereof:
§ 203.378 Property condition.

* * * * '
(b) * * * However, the mortgagee shall 

be responsible for damage to or destruc
tion of security properties on which the 
loans are in default and which properties 
are vacant or abandoned due to the 
mortgagee’s failure to take reasonable 
action to inspect, protect and preserve 
such properties as required by § 203.377, 
as to all mortgages insured on or after 
January 1, 1977, but such responsibility

shall not exceed the amount of its in
surance claim as to a particular property.

20. A new § 203.377 is added as fol
lows:

§ 203.377 Inspection and preservation 
o f properties.

The mortgagee, upon learning that a 
property subject to a mortgage insured 
under this Part, is vacant or abandoned, 
shall be responsible for the inspection of 
such property at least monthly, if the 
loan thereon is in default. When a mort
gage is in default and a payment there
on is not received within 45 days of the 
due date, and efforts to reach the mort
gagor by telephone within that period 
have been unsuccessful, the mortgagee 
shall be responsible for a visual inspec
tion of the security property to deter
mine whether the property is vacant. 
The mortgagee shall take reasonable ac
tion to protect and preserve such vacant 
or abandoned security property until its 
conveyance to the Commissioner, if such 
action does not constitute an illegal tres
pass.

21. In § 203.379, the section heading 
and introductory text are revised and the 
last sentence of paragraph (b) (3) is 
amended as set forth below:

§ 203.379 Adjustment for damage or 
neglect.

I f  the security property has been dam
aged by fire, flood, earthquake, or tor
nado, or as to mortgages insured on or 
after January 1, 1977, has suffered dam
age due to failure of the mortgagee to 
take action as required by § 203.377, such 
damage shall be repaired prior to con
veyance of the property to the Secretary, 
except in the following instances:

* * * * *
( b )  * * *

(3) * * *, including coverage under 
the FAIR Plan. A “reasonable rate” is a 
rate not more than 25 percent in excess 
of the rate or the advisory rate filed or 
used by the principal rating organiza
tion doing business in the State. I f  the 
property is located in a state which has 
no rate or advisory rate as provided in 
the preceding sentence, the mortgagor 
shall consult the Director of the local 
HUD office as to a reasonable rate. When 
hazard insurance coverage has been can
celled or renewal has been refused after 
the mortgage is insured, and other haz
ard insurance coverage cannot be ob
tained in an amount equal to the unpaid 
principal balance of the loan but insur
ance can be obtained in a reduced 
amount from a FAIR Plan or another 
insurance carrier, the Commissioner will 
accept the reduced coverage without re
duction of mortgage insurance benefits, 
if the rates do not. exceed the guidelines 
stated herein. I f  coverage in any amount 
is only available at rates in excess of a 
reasonable rate as defined herein, the 
mortgagor may but shall not be required 
to purchase such coverage. I f  coverage is 
purchased, the amount of any claim for 
insurance benefits under this Part shall 
be reduced by the amount of any recov
ery of hazard insurance benefits by the 
mortgagee.
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23. The first sentence of § 203.380 is 
amended to read:
§ 203.380 Certificate of property con

dition.
The mortgagee shall either certify 

that as of the date of the filing of deed 
for record, or assignment of the mort
gage to the Commissioner, the property 
was (a) undamaged by fire, flood, earth
quake, or tornado, and (b) as to mort
gages insured or for which commitments 
to insure are issued on or after Janu
ary 1, 1977, undamaged due to failure of 
the mortgagee to take action as required 
by § 203.377, or its claim shall be accom
panied by a copy of the Commissioner’s 
authorization to convey the property in 
damaged condition. * * *

24. Section 203.389 is amended by add
ing a new paragraph (o) at the end 
thereof as follows:
§ 203.389 Waived title objections. 

* * * * *
(o) Federal Tax liens and rights of re

demption arising therefrom if the fol
lowing conditions are observed. I f  the 
mortgagee acquires the property by fore
closure the mortgagee shall give notice 
to the Internal Revenue Service (IRS) 
of the foreclosure action. The Commis
sioner will not object to an outstanding 
right of redemption in IRS if (1) the 
Federal tax lien was perfected subse
quent to the date of the mortgage lien, 
and (2) the mortgagee has bid an 
amount sufficient to make the mortgagee 
whole if the property is in fact redeemed 
by the IRS.

25. Section 203.402 is amended by add
ing a sentence at the end of paragraph
(f )  and adding a sentence at the end of 
paragraph (g) as follows:
§ 203.402 Items included in payment—  

conveyed properties.
* * * ' * *

( f ) * * * Costs of acquiring the prop
erty otherwise than by foreclosure may 
include not to exceed $200 paid to the 
mortgagors as consideration for their 
execution of a deed in lieu of foreclosure.

(g) * * * Reasonable costs for per
forming the inspections required by 
§ 203.377 and to determine if the prop
erty is vacant or abandoned are con
sidered to be costs of protecting, operat
ing or preserving the property. Reason
able costs incurred in evicting occupants 
and in removing debris and personal 
property from acquired properties are 
also considered to be costs of protecting, 
operating and preserving the property.

* * * * *

26. A new Subpart C is added as 
follows: "

Subpart C— Servicing Responsibilities 
G e n e r a l  R e q u i r e m e n t s  

§ 203.500 Mortgage servicing generally.
This subpart identifies servicing prac

tices which the Secretary considers ac
ceptable mortgage servicing practices of 
lending institutions servicing mortgages 
insured by the Secretary and is not in

tended to affect rights and obligations as 
between the mortgagee and mortgagor 
under the mortgage. Failure to comply 
with the provisions of this subpart or 
instructions issued pursuant to this sub
part shall not be a basis for denial of in
surance benefits but may be cause for 
withdrawal of a mortgagee’s approval.
§ 203.502 Responsibility for servicing.

(a) A mortgagee may utilize any in
dividual or firm to service its Secretary- 
insured mortgage loans. However, the 
servicer employed must fully discharge 
the servicing responsibilities of the mor- 
gagee as outlined in this Part. The mort
gagee shall remain fully responsible to 
the Secretary for proper servicing and 
the actions of its servicer shall be con
sidered to be the actions of the mortga
gee. I f  the servicer is an approved mort
gagee, it shall also be fully responsible 
to the Secretary for its acts as a serv
icer as though it were the mortgagee, ex
cept to the extent that it acts in accord
ance with specific written instructions 
from the mortgagee.

(b) Whenever servicing of any mort
gage is transferred from one mortgagee 
or servicer to another, the mortgagee ef
fecting the transfer shall notify or ar
range to notify the mortgagor. The noti
fication shall provide the mortgagor 
with the name, address and telephone 
number of the new servicer or mortgagee 
and include any special instructions for 
the handling of payments during the 
conversion period. Notification pursuant 
to this paragraph must be mailed to 
reach the mortgagor no later than ten 
days prior to the due date of the first 
payment which the mortgagor is asked to 
remit to the new servicer or mortgagee. 
The mortgagee effecting a transfer of 
servicing shall also notify the Secretary 
within thirty days thereof on a form 
approved by the Secretary.

§ 203.508 Providing information.
(a) Mortgagees shall provide loan in

formation to mortgagors and arrange for 
individual loan consultation on request. 
The mortgagee must establish written 
procedures and controls to assure prompt 
responses to inquiries. One or more of the 
following means of making information 
readily available to mortgagors is re
quired:

(1) An office staffed with competent 
personnel located within 200 miles of the 
property, capable of providing timely re
sponses to requests for information. 
Complete records need not be maintained 
in such an office if the staff is able to 
secure needed information and pass it 
on to the mortgagor.

(2) Toll-free telephone service at an 
office capable of providing needed infor
mation.

(b) All mortgagors must be informed 
of the system available for obtaining 
answers to loan inquiries, the office from 
which needed information may be ob
tained and reminded of the system at 
least annually. Toll-free telephone serv
ice need not be provided to a mortgagor 
other than at the office designated to

serve the mortgagor nor other than from 
the immediate vicinity of the security 
property.

(c) Within sixty days after the end 
of each calendar year, a mortgagee shall 
furnish to the mortgagor a statement of 
the interest paid, and of the taxes dis
bursed from the escrow account during 
the preceding year. At the mortgagor’s 
request, the mortgagee shall furnish a 
statement of the escrow account suffi
cient to enable the mortgagor to recon
cile the account.

(d) Mortgagees must respond to HUD 
requests for information concerning in
dividual accounts.

P a y m e n t s , C h a r g e s  a n d  A c c o u n t s  

§ 203.550 Escrow accounts.
(a) It is the mortgagee’s responsi

bility to make escrow disbursements be
fore bills become delinquent. Mortgagees 
must establish controls to insure that 
bills payable from the escrow fund or 
the information needed to pay such bills 
is obtained on a timely basis. Penalties 
for late payments for items payable 
from the escrow account must not be 
charged to the mortgagor unless it can 
be shown that the penalty was the di
rect result of the mortgagor’s error or 
omission. Early payment of a bill to take 
advantage of a discount should be made 
whenever it is to the mortgagor’s bene
fit, if escrow funds are available for the 
payment of the bill.

(b) Not later than the end of the sec
ond loan year the mortgagee shall es
tablish a system for the periodic analysis 
of the escrow account which analysis 
shall be accomplished at least once a 
year thereafter. The monthly escrow 
payment shall be adjusted, after analy
sis, to provide a sufficient accumulation 
of escrow funds to make anticipated 
disbursements during the ensuing year. 
The mortgagor shall be given at least 
ten days notice of adjustment in 
monthly payments and an adequate ex
planation of the reasons for any change. 
When the escrow account is analyzed in 
accordance with this Paragraph, any 

' surplus or shortage shall be refunded to 
or collected from the mortgagor as pro
vided for in the security instrument. I f  
a surplus is to be refunded, application 
of the surplus to delinquent payments 
shall be considered as a cash refund to 
the mortgagor.

(c) The mortgagee’s estimate of es
crow requirements shall be based on the 
best information available as to prob
able payments which will be required to 
be made from the account in the coming 
year. I f  actual disbursements during the 
preceding year are used as the basis, the 
resulting estimate may deviate from 
those disbursements by as much as ten 
percent. The mortgagee may require an 
escrow account up to one-sixth in excess 
of the current estimated total annual 
requirement, but larger amounts shall 
not be held by the mortgagee unless ex
pressly requested by the mortgagor.

(d) The mortgagee shall not institute 
foreclosure when the only default of the 
mortgagor occupant is a present inability
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to pay a substantial escrow shortage, re
sulting from an adjustment pursuant to 
this Section, in a lump sum. ,

(e) When the contract of mortgage in
surance is terminated voluntarily or be
cause of prepayment in full, sums in the 
escrow account to pay the mortgage in
surance premiums shall be remitted to 
HUD with a form approved by the Sec
retary for reporting the voluntary ter
mination of prepayment. Upon prepay
ment in full sums held in escrow for taxes 
and hazard insurance shall be released 
to the mortgagor promptly.
§ 203.552 Fees and charges after en

dorsement.
(а) The mortgagee may collect rea

sonable and customary fees and charges 
from the mortgagor after insurance en
dorsement only as follows:

(1) Late charges as set forth in 
§ 203.25;

(2) Charges for processing or reproc
essing a check returned as uncollectible; 
(Where hank policy permits, the mort
gagee must deposit a check for collection 
a second time before assessing a bad 
check charge.);

(3) Fees for processing a change of 
ownership of the mortgaged property;

(4) Fees and charges for arranging a 
substitution of lability under the mort
gage in connection with the sale or trans
fer of the property;

(5) Charges for processing a request 
for credit approval of an assumptor or 
substitute mortgagor;

(б) Charges for substitution of a haz
ard insurance policy at other than the 
expiration of term of the existing hazard 
insurance policy;

(7) Charges for modification of the 
mortgage involving a recorded agreement 
for extension of term or reamortization;

(8) Fees and charges for processing a 
partial release of the mortgaged prop
erty;

(9) Attorney’s and trustee’s fees and 
expenses actually incurred when a case 
has been referred for foreclosure in ac
cordance with the provisions of this Part 
after a firm decision to foreclose i f  fore
closure is not completed because of a 
reinstatement of the account; (No attor
ney’s fee may be charged for the services 
of the mortgagee’s or servicer’s staff at
torney or for the services of a collection 
attorney other than the attorney han
dling the foreclosure.)

(10) The service charge provided for 
by § 203.23(c) and escrow charges in ac
cordance with § 203.23(a);

(11) A trustee’s fee if the security in
strument in deed-of-trust states provides 
for pavment of such a fee for execution 
of a satisfactory, release, or trustee’s deed 
when the deed of trust is paid in full; and

(12) Such other reasonable and cus
tomary charges as may be authorized by 
the Secretary. (This shall not include (i) 
charges for servicing activities of the 
mortgagee or servicer; (ii) fees charged 
by independent tax servicer organiza
tions which contract to furnish data and 
information necessary for the payment 
of property taxes, (ill) “satisfaction” , 
“ termination”, or “ reconveyance” fees 
when a mortgage is paid in full (other
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than as provided in subparagraph (a) 
(11) of this section), or (iv) the fee for 
recordation of a satisfaction of the mort
gage in states where recordation is the 
responsibility of the mortgagee.)

(13) Where permitted by the security 
instrument, attorney’s fees and expenses 
actually incurred in the defense of any 
suit or legal proceeding wherein the 
mortgagee shall be made a party thereto 
by reason of the mortgage; (No attor- 
ney’s^fee may be charged for the serv
ices of the mortgagee’s or servicer’s staff 
attorney.)

(14) Property preservation expenses 
incurred pursuant to § 203.377.

(b) “Reasonable and customary” fees 
must be predicated upon the actual cost 
of the work performed including out-of- 
pocket expenses. Directors of HUD Area 
and Insuring Offices are authorized to 
establish maximum fees and charges 
which are reasonable and customary in 
their areas. Except as provided in this 
Part, no fee or charge shall be based on a 
percentage of either the face amount of 
the mortgage or the unpaid principal 
balance due on the mortgage.

§ 203.554 Enforcement o f late charges.
A mortgagee shall not commence fore

closure when the only default on the part 
of the mortgagor is the failure to pay a 
late charge or charges (§ 203.25), except 
as provided in § 203.556. A late charge 
attributable to a particular installment 
payment due under the mortgage shall 
not be deducted from that installment. 
However, if the mortgagee thereafter no
tifies the mortgagor of his obligation to 
pay a late charge, such a charge may be 
deducted from any subsequent payment 
or payments submitted by the mortgagor 
or on hisbehalf if this is not inconsistent 
with the terms of the mortgage. Partial 
payments shall be treated as provided in 
§ 203.556.

§ 203.556 Return o f partial payments.
(a) For the purpose of this section a 

partial payment is a payment of any 
amount less than the full amount due 
under the terms of the mortgage when 
the mdrtgage is in default at the time the 
payment is tendered.

(b) Partial payment may be returned 
to the mortgagor with a letter of expla
nation in any of the following circum
stances :

(1) The payment aggregates less than 
50% of the amount due; t

(2) Four or more monthly installments 
are due and unpaid;

(3) A delinquency of any amount has 
continued for at least six months since 
the account first became delinquent 
(§ 203.330);

(4) The payment? is less than the 
.amount agreed to in a repayment plan;

(5) The property is occupied by a ten
ant who is paying rent and the rentals 
are not being applied to the mortgage 
payments.

(6) Foreclosure has been commenced. 
(Foreclosure is commenced when the 
first action required for foreclosure under 
applicable law is taken.)
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(c) A partial payment meeting one of 
the criteria in paragraph (b) of this sec
tion may be returned only if the mort
gagee has mailed to the mortgagor a 
notice of intention to return any pay
ment less than the full amount due in
cluding late charges accompanied by a 
statement of such amount and charges. 
Thereafter the mortgagee may return 
any partial payment received more than 
14 days after the mailing of such notice.

(d) Except as provided in paragraph 
(b) of this section, the mortgagee shall 
accept any partial payment and either 
apply it to the mortgagor’s account or 
identify it with the mortgagor’s account 
and hold it in a trust account pending 
disposition. When partial payments held 
for disposition aggregate a full monthly 
installment they shall be applied to the 
mortgagor’s account, thus advancing the 
date of the oldest unpaid installment but 
not the date on which the account first 
became delinquent.

§ 203.558 Handling prepayments.
. Notwithstanding the terms o f the 

mortgage, the mortgagee may accept a 
prepayment at any time and in any 
amount so long as monthly interest on 
the debt is calculated on the actual un
paid principal balance of the loan. I f  the 
mortgagee will, not accept a prepayment 
until the first day of the month follow
ing expiration of the thirty-day notice 
period (§ 203.22), unless interest is paid 
to that date, the mortgagee’s response to 
the mortgagor’s inquiry, request for pay
off figures, or tender must clearly advise 
the mortgagor of this fact. I f  the mort-  ̂
gagor’s notice of intention to prepay or 
prepayment is required to be delivered on 
a nonworking day, the notice of prepay
ment shall be timely if delivered on the 
next working day.

M o r t g a g e e  A c t i o n  a n d  F o r e b e a r a n c e  

§ 203.600 Mortgage collection action.
Subject to the requirements of this 

subpart, mortgagees shall take prompt 
action to collect amounts due from mort- 
gagors to minimize the number of ac
counts in a delinquent or default status. 
Collection techniques must be adapted 
to individual differences in mortgagors 
and take account of the circumstances 
peculiar to each mortgagor.

§ 203.602 Delinquency notice to mort
gagor.

The mortgagee shall give notice to each 
mortgagor in default on a form supplied 
by the Secretary or, if the mortgagee 
wishes to use its own form, bn a form ap
proved by the Secretary, no later than 
the end of the second month of any 
delinquency in payments under the 
mortgage. I f  an account is reinstated and 
again becomes delinquent, the delinqu
ency notice shall be sent to the 
mortgagor again, except that the mort
gagee is not required to send a second 
delinquency notice to the same mortgagor 
more often than once each six months. 
The mortgagee may issue additional or 
more frequent notices of delinquency at 
its option.
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§ 203.604 Contact with the mortgagor.

(a) [Reserved]. ^
(b) The mortgagee must have a face- 

to-face interview with the mortgagor, or 
make a reasonable effort to arrange such 
a meeting, before three fun monthly in
stallments due on the mortgage are un
paid. I f  default occurs in a repayment 
plan arranged other than during a per
sonal interview, the mortgagee must have 
a face-to-face meeting with the mort
gagor, or make a reasonable attempt to 
arrange such a meeting, within thirty 
days after such default and at least thirty 
days before foreclosure is commenced.

(c) A  face-to-face meeting is not re
quired if (1) the mortgagor does not re
side in the mortgaged property, (2) the 
mortgaged property is. not within 200 
miles of the mortgagee, its servicer, or a 
branch office of either, (3) the mortgagor 
has clearly indicated that he will not co
operate in the interview, (4) a repay
ment plan consistent with the mort
gagor’s circumstances is entered into to 
bring the mortgagor’s account current 
thus making a meeting unnecessary, and 
payments thereunder are current, or (5) 
a reasonable effort to arrange a meeting 
is unsuccessful.

(d) A reasonable effort to arrange a 
face-to-face meeting with the mortgagor 
shall consist at a minimum of one let
ter sent to themortgagor certified by the 
Postal Service as having been dispatched. 
Such a reasonable effort to arrange a 
face-to-face meeting shall also include at 
least one trip to see the mortgagor at 
the mortgaged property, unless the 
mortgaged property is more than 200 
miles from the mortgagee, its servicer, or 
a branch office of either, or it is known 
that the mortgagor is not residing in 
the mortgaged property.
§ 203.606 Pre-foreclosure review.

(a) The mortgagee shall review its file 
relating to the servicing of a mortgage 
before initiating foreclosure to satisfy it
self that the case has been handled in 
accordance with the servicing require
ments outlined in this subpart. The mort
gagee shall not commence foreclosure for 
a monetary default unless at least three 
full monthly installments due on the 
mortgage are unpaid after application of 
any partial payments which may have 
been accepted but not yet applied to the 
mortgage account.

(b) No delay in the commencement of 
foreclosure is required if the mortgagee 
ascertains that (1) the mortgaged prop
erty is vacant or has been abandoned, (2) 
the mortgagor, after being clearly ad
vised of the options available for relief, 
has clekrly stated in writing that he has 
no intention of honoring his mortgage 
obligation, or (3) a tenant is paying 
rentals on the property but such rentals 
are not being applied to the mortgage 
payments.
§ 203.608 Reinstatement.

The mortgagee shall permit reinstate
ment of a mortgage, even after the in
stitution of foreclosure proceedings, if 
the mortgagor tenders in a lump sum all 
amounts required to bring the account
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current, including foreclosure costs and 
reasonable attorney’s fees and expenses 
properly associated with the foreclosure 
action, unless (a) the mortgagee has ac
cepted reinstatement after the institu
tion of foreclosure proceedings within 
two years immediately preceding the 
commencement of the current fore
closure action, (b) reinstatement will 
preclude foreclosure following a subse
quent default, or (c) reinstatement will 
adversely affect the priority of the mort
gage lien.

§ 203.610 Relief for mortgagor in mili
tary service.

The mortgagee shall specifically give 
consideration to affording the mortgagor 
the benefit of relief authorized by §§ 203.- 
345 and 203.346, if the mortgagor is “per
son in the military service” as that term 
is defined in the Soldiers and Sailors 
Civil Relief Act of 1940, as amended.

§ 203.614 Conditions o f special forbear
ance.

(a) The Secretary may approve spe
cial forbearance relief by the mortgagee 
with respect to any loan insured under 
this Part if the Secretary finds that de
fault was due to circumstances beyond 
the mortgagor's control. Approval is 
given on condition that the mortgagor 
and mortgagee enter into a special for
bearance agreement providing for:

(1) The increase, reduction, or sus
pension of regular mortgage payments 
for a specified forbearance, period ap
proved by the Secretary;

(2) The resumption of regular mort
gage payments after the expiration o f 
the forbearance period; and

(3) The payment of the total unpaid 
amount accruing prior to and during the 
forbearance period on or before the ma
turity date of the mortgage or on or be
fore a date subsequent to the maturity 
date which is approved by the Secretary.

(b) The mortgagee may grant special 
forbearance relief without the approval 
of the Secretary subject to the following 
conditions:

(1) The mortgagor shall establish to 
the satisfaction of the mortgagee, whose 
finding shall be conclusive, that:

(1) The mortgagor does not own other 
property subject to a mortgage insured 
by the Secretary; and

<ii) The default was caused by cir
cumstances beyond the control of the 
mortgagor.

(2) The written forbearance agree
ment shall:

(i) Provide for suspension or reduc
tion of payments for a period not to ex- 
ceed 18 months, or recognize that pay
ments have already been suspended or 
reduced for a period not to exceed 18 
months;

<ii) Provide for the resumption of reg
ular mortgage payments after the expi
ration of the period of reduced or sus
pended payments; and

(iii) Provide for the repayment of the 
total unpaid amount accruing prior to 
and during the period of reduced or sus
pended payments on or before a date ex
tending beyond the original maturity

date for a period no longer than the 
period of forbearance.
§ 203.616 Recasting o f mortgage.

(a) In addition to the special forbear
ance relief afforded in § 203.614, if the 
Secretary makes the finding required in 
paragraph (a) of that section, the Sec
retary may approve a modification of the 
terms of the mortgage for the purpose 
of changing the amortization provisions 
by recasting the total unpaid amount 
due over the remaining term of the mort
gage or over such longer period of time 
as the Secretary may approve. The modi
fication agreement may be effective when 
executed or upon the termination of a 
forbearance period.

(b) The Secretary’s approval for a re
casting of a mortgage for the purpose 
of changing the amortization provisions 
shall not be' required where the mort
gagee makes the findings prescribed in 
§ 203.614(b) (1). In such instances, the 
recasting shall be limited to the remain
ing term of the mortgage or a term ex
tending not more than 10 years beyond 
the original maturity date. The Secre
tary shall be given notice of such modi
fication within 30 days of the execution 
of the modification agreement.

(c) Recasting may be refused in the 
sole discretion of the mortgagee.

A s s i g n m e n t  o f  M o r t g a g e s  t o  HUD 
§ 203.650 Assignment o f mortgages.

(a) The Secretary will accept assign
ments of mortgages insured under this 
Part in order to avoid foreclosure when 
the following conditions are met:

(1) The mortgagee has informed the 
mortgagor that it intends to foreclose 
the mortgage;

(2) At least three monthly install
ments on the mortgage are due or un
paid;

(3) The property is the mortgagor’s 
principal place of residence and the 
mortgagor does not own other property 
subject to a mortgage insured or held 
by the Secretary, unless the latter cri
terion is waived by the Secretary;

(4) The mortgagor’s default has been 
caused by circumstances beyond the 
mortgagor’s control which render the 
mortgagor unable to correct the delin
quency within a reasonable time or make 
full mortgage payments, and;

(5) There is a reasonable prospect that 
the mortgagor will be able to resume full 
mortgage payments after a temporary 
period of reduced or suspended pay
ments not exceeding 36 months, and, will 
be able to pay the mortgage in full by 
its maturity date, extended, if necessary, 
by up to ten years if on the date of as
signment ten or more years have elapsed 
since the due date of the first payment 
under the mortgage.

(b) A mortgage shall not be eligible for 
assignment in any case where: x

(1) The mortgagor has vacated or 
abandoned the mortgaged property;

(2) The mortgagor, after being clear
ly advised of the options available for 
relief, has clearly stated in writing that 
he has no intention of fulfilling his ob
ligation under the mortgage;, or
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(3) The mortgagee is prevented by 
law from initiating foreclosure of the 
mortgage.

§ €03.651 Preliminary , notice to mort
gagors.

After three full monthly installments 
are due and unpaid, but prior to initiat
ing foreclosure, the mortgagee shall noti
fy the mortgagor in a form approved by 
the Secretary that the mortgagor is in de
fault, the mortgagee' intends to foreclose 
unless the mortgagor cures the default, 
and the mortgagee is considering 
whether, or not to request the Secretary 
to accept assignment of the mortgage.

§ 203.652 Determination by mortgagee.
(a) In any case in which the mort

gagee determines that all of the condi
tions of § 203.650(a) are met, it shall re
quest the Secretary to accept assignment 
of the mortgage.

(b) In any case in which the mort
gagee,determines that all of the condi
tions of § 203.650(a) are not met, it will 
advise the mortgagor that the mortgagor 
may, by letter or telephone, ask the Sec
retary to accept assignment of the mort
gage. Such request must be received by 
the Secretary within 15 days after the 
mortgagee’s notice that it will not re
quest acceptance of assignment. The 
mortgagee will delay initiation of fore
closure upon notice from the Secretary.

(c) The mortgagee shall notify the 
mortgagor of its determination under 
paragraph (a) or (b) of this section 
in a form approved by the Secretary;

§ 203.654 Preliminary review and deter
mination by Secretary.

(a) The mortgagee and mortgagor 
shall promptly furnish to jthe Secretary 
all of the information requested to assist 
in a preliminary determination of 
whether or not to accept an assignment 
of the mortgage. Information requested 
of the mortgagor must be forwarded 
within 15 days of the date of Secretary’s 
request. -r

<b) I f  after preliminary review, the 
Secretary determines that assignment 
should be accepted the mortgagee shall 
assign the mortgage upon notification by 
the Secretary. t t  • •-
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(c) If, after preliminary review of the 
documents, the Secretary determines 
that assignment should not be accepted, 
the Secretary will notify the mortgagor 
of the reasons for the determination and 
advise him that he may request further 
consideration. The mortgagor may pre
sent additional information or argument 
by mail or by telephone within 15 days 
of the notice or, alternatively, the mort
gagor shall be entitled to present such 
information or argument in person at 
a conference/which must be held in ac
cordance with § 203.656 within 25 days of 
the notice.

§ 203.656 Conference.
The conference provided in § 203.654

(c) shall be conducted by the Secretary’s 
representative and shall not be an adver
sary proceeding or subject to formal rules 
of evidence. The mortgagor may be rep
resented by an attorney or other repre
sentative and may call witnesses and 
present oral and documentary informa
tion. However, the Secretary’s represent
ative may not compel the attendance of 
witnesses or pay expenses of witnesses 
called by the mortgagor or on the mort
gagor’s behalf. Cumulative, repetitious 
or immaterial arguments or materials 
shall not be presented. The mortgagor 
shall be permitted to examine the mate
rial on which the Secretary’s preliminary 
negative decision is based at or before 
the conference. The conference shall be 
held at the HUD office, but, if the mort
gaged property is more than 200 miles 
from the office, it may be held at a mutu
ally convenient .place,

§ 203.658 Final decision.
The Secretary shall promptly advise 

the mortgagor and the mortgagee of the 
final decision in writing and by telephone 
if practical. I f  the Secretary determines 
not to accept assignment the mortgagor 
shall also be advised of the findings and 
the specific criteria hot met by the mort
gagor.

§ 203.659 Foreclosure.
(a) The mortgagee should not initiate 

foreclosure before the mortgagor has had 
an opportunity to request the Secretary 
to accept the assignment of the mort-
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gage and to support its request and as 
provided in §§ 203.650 through 203.662.

(b) The mortgagee shall assign the 
mortgage to the Secretary when di
rected by the Secretary to do so.

(c) The mortgagee may initiate fore
closure when:

(1) The property has been abandoned 
by the mortgagor;

(2) The mortgagee does not receive 
notice from the Secretary within 20 days 
froip the date of its notice to the.mort
gagor that the mortgagor has requested 
the Secretary to accept assignment of 
the mortgage;

(3) The Secretary advises the mort
gagee that the mortgagor failed to pro
vide the information requested or to at
tend a conference, within the time re
quired; and

(4) The Secretary advises the mort
gagee that, after reconsideration of a 
preliminary decision, assignment will not 
be accepted.
§ 203.660 Time limits.

(a) All time limits provided in §§ 203.- 
650 through 203.662 shall be deemed 
to be calendar days unless otherwise ex
pressly stated. When the last day for 
taking the required action falls on a 
Saturday, Sunday or legal holiday, the 
last day for taking such action shall be 
the next following regular working day.

(b) I f  a mortgagor fails to take re
quired action within the time limits 
specified in §§ 203.650 through 203.662 
he thereby loses his right to further con
sideration of assignment of the mort
gage.
§ 203.662 Authorization o f field office 

directors.
Field office directors shall act for the 

Secretary in all matters relating to as
signment determinations. The decision 
of the field office director shall be final 
and not subject to further administrative 
review.

Except as otherwise provided, thesri 
amendments shall be effective January j, 
1977.

Jam es L . Y o u n g , 
Assistant Secretary for Housing, 

Federal Housing Commissioner.
[PR Doc.76-32731 Filed ll-9-76;8:45 am]
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49742 NOTICES

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Office of Education
VOCATIONAL EDUCATION— STATE PLAN

AND DISCRETIONARY PROGRAMS
Notice of Intent To Issue Regulations

On October 12, 1976, the President 
signed the Education Amendments of 
1976 as enacted by Congress. The Amend
ments include five titles, of which Title 
I I  is Vocational Education. The Educa
tion Amendments of 1976 are cited as 
Pub. L. 94-482.

The purpose of this Notice of Intent 
to Issue Regulations is two-fold. First, it 
gives the public an opportunity to com
ment at an early stage on issues basic to 
the implementation of the Act and gives 
notice of public meetings before the 
Office of Education prepares the regula
tions. Secondly, the notice provides in
formation to the public on the basic 
changes which have been made to the 
Vocational Education Act (VEA) of 1963.

The proposed regulations will be pub
lished in the F ederal R egister as a  notice 
of proposed rulemaking with another 
opportunity for public comment before 
they are published as final regulations. 
We are not, of course, asking at this time 
for recommendations for amending the 
new Act, but are concerned solely with 
those points in the law which require 
clarification, Interpretation, or the set
ting of special criteria.

This Notice is issued by the Commis
sioner of Education; it has not been re
viewed by the Secretary of the Depart
ment of Health, Education, and Welfare 
(H E W ).

Comments by; December 17,1976.
Addressed to : Regulations Task Force, 

Bureau of Occupational and Adult Edu
cation, Room 5002, Regional Office 
Building, No. 3, Washington, D.C. 20202.

For further information call: Ms. Juli
ette Lester, Chair (202) 245-2305.

This Notice sets forth issues in relation 
to both the State Plan Programs and the 
Commissioner’s Discretionary Programs 
(providing direct grants and contracts) 
of the amended Vocational Educator 
Act. The tentative plan is to issue two new 
parts of the regulations to replace the 
present two parts in Title 45 of the Code 
of Federal Regulations (C FR ). The Code 
of Federal Regulations is the annual 
compilation of agency regulations which 
have appeared in the F e d e r a l  R e g i s t e r . 
The Office of Education’s regulations ap
pear in Title 45, Code of Federal Regu
lations. The regulations for vocational 
education have been 45 CFR Part 102 
(State Plan Programs) and 45 CFR Part 
103 (National Programs). The present 
regulations will remain in effect as to 
matters arising under the VEA before 
its. revision by Pub. L. 94-482. The new 
regulations under the amended Act will 
be designated Part 104 (State Plan Pro
grams) and Part 105 (National Pro
grams).

L e g i s l a t i v e  H i s t o r y

Certain parts (D, E, F, G, H, I  and 
J) of the VEA of 1963, as amended, were

due to expire on June 30, 1975 and were 
extended to September 30, 1976. In an
ticipation of the expiration of these parts 
of the Act, Congress held hearings on 
revision of the Act. The hearings before 
the Committee on Education and Labor 
in the House of Representatives resulted 
in House Report No. 94-1085 (May 4, 
1976) and a House Bill (H.R. 12835) on 
May 17, 1976. The hearings before the 
Education Subcommittee of the Senate 
Committee on Labor and Public Welfare 
resulted in Senate Report No. 94-882. 
Senate Bill S. 2657, as revised on the 
“Senate floor (“Congressional Record,” 
August 25 and 26), passed the Senate on 
August 26, 1976. The House Senate con
ferees issued a Conference Report (House 
Report No. 94-1701) on September 27, 
1976. The Senate passed the Conference 
version of the bill on September 28 and 
the House on September 29, 1976. The 
President signed the bill into law on Oc
tober 12,1976.

. While some parts of the new VEA are 
effective immediately, the major parts, 
requiring a new State Plan, are not ef
fective until October 1, 1977, so chat 
States may have time to study the new 
Act and prepare a new State Plan, which 
must be filed with the Office of Educa
tion by July 1, 1977. The present voca
tional education programs are extended 
through fiscal year (FY ) 1977.

O v e r v i e w  o f  N e w  A c t

There follows a brief summary of the 
Act as passed by Congress; policy issues 
are discussed later under “ Issues.” Title 
I I  of the Education Amendments of 1976 
amends the VEA of 1963, as amended. 
The new Act is divided into Part A— 
State Vocational Education Programs, 
Part B—National Programs (the Com
missioner’s Discretionary Programs), and 
Part C—Definitions.

PART A— STATE VOCATIONAL EDUCATION 
PROGRAMS

Subpart 1. General provisions
Statement of Purpose. The purpose of 

the Act is to assist States in improving 
planning in the use of all resources for 
vocational education and manpower 
training; to overcome sex discrimination 
and sex stereotyping in vocational edu
cation; to provide part-time employment 
as a means of enabling youths to con
tinue full-time their vocational training; 
and to provide ready 'access to vocational 
training or retraining for persons of all 
ages who need it.

Sex Bias Personnel. Each State desir
ing to participate shall assign full-time 
personnel to assist in reducing sex bias 
and sex stereotyping in vocational edu
cation programs and activities through
out the State. Each State is to reserve 
$50,000 from the basic grant for these 
purposes.

Indians. The Commissioner is to re
serve funds for contracts for vocational 
education with Indian tribes and organi- 
.zations and for programs to be operated 
by the Bureau of Indian Affairs.

Allocation of Funds. The allotment 
formula for basic vocational programs is 
the same as the one contained in the

current Act for basic grants. No State is 
to receive less under this procedure than 
it received under its VEA allotments for 
FY  1976. Eighty percent of such sums is 
available for Subpart 2, and 20 percent 
for Subpart 3.

Five-Year Plan. To be eligible for .VEA 
funding, a State must submit to the Com
missioner during FY  1977, and each fifth 
year thereafter, a five-year State plan. 
In formulating the plan, the State board 
is to involve actively a representative of 
the State agency for secondary educa
tion, the State agency for postsecondary 
vocational education, the State agency 
for community and junior colleges and 
the State agency for institutions of 
higher education. The Board is also to in
volve a representative of a local school 
board, of vocational teachers, of local 
school administrators, o f the State Man
power Services Council, of the State 
agency for comprehensive postsecondary 
education planning, and of the State ad
visory council.

The planning process requires at least 
four meetings during the planning year 
between the State board and these desig
nated representatives at designated 
times. I f  the representatives are not able 
to agree on the contents of the State 
plan, the State board is responsible for 
reaching a final decision. In this event, 
the State board must include in the plan 
the recommendations it rejected and the 
reason for each rejection. Any dissatis
fied agency may appeal the State board’s 
decision to the Commissioner. The Com
missioner decides whether the State plan 
in question is “supported by subtantial 
evidence, as shown in the State plan, and 
will best carry out the purposes of the 
Act.”

Annual Plan. To be eligible for fund
ing, the State must also submit an annual 
program plan and accountability report. 
The procedural requirements for develop
ing the five-year plan are also applicable 
to the one-year plan (although the num
ber of required planning meetings is re
duced to three).

Planning Funds and State Adminis
tration. In order to develop the five-year 
and annual plans, there is authorized $25 
million annually beginning in FY  1978 
to be distributed among the States by the 
basic grant formula. These funds are 
also to be used by the State to evaluate 
the effectiveness of each assisted pro
gram and for State administration of 
VEA-supported programs. “Administra
tion” is defined as those activities neces
sary for the State for the proper and ef
ficient performance of its duties under 
the Act, including supervision, but not 
including ancillary services. The Federal 
share for State administration is up to 
50 percent, except for FY 1978 it is up 
to 80 percent, and for FY  1979 it is up to 
60 percent.

General Application. To be eligible to 
receive funds, a State must also main
tain on file with the Commissioner a gen
eral application. This general applica
tion includes the assurance that the 
State will give priority in distributing 
funds to (1) economically depressed 
areas and areas which are unable to 
meet their vocational needs without Fed-
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eral assistance because of high unem
ployment rates, and (2) programs which 
are new to the areas to be served and 
which meet new and emerging man
power needs. The two most important 
factors to be used by the State in dis
tributing funds to a local educational 
agency (LEA) are (1) the relative finan
cial ability of the LEA to provide needed 
services and (2) the relative concentra
tion of ^low-income populations within 
the LEA. In the case of other eligible re
cipients, the two most important factors 
to be used by the State in distributing 
funds are (1) the recipient’s relative fi
nancial ability to provide needed services 
and (2) the relative concentration of 
students it serves whose education im
poses higher than average costs (e.g., 
handicapped, disadvantaged, bilingual).

State and Local Advisory Councils. 
Participating States must establish State 
advisory councils representing at least 
20 designated interests. There must also 
be appropriate representation by sex, 
race, ethnicity, and geography on the 
councils. Members serve for three-year 
staggered terms and a majority of the 
members must be non-educators. There 
is authorized for the operation of State 
advisory councils $8 million in FY 1978, 
increasing to $10 million in FY  1981. The 
Commissioner is to pay to each State for 
the council “ an amount equal to reason
able amounts expended” but not less 
than $75,000 nor more than $200,000. The 
duties of the State advisory councils are 
expanded to include identifying man
power as well as vocational needs, com
menting on the reports of the State Man
power Services. Council, and providing 
assistance to local advisory councils. 
(The State Manpower Services Council 
is given reciprocal responsibility to com
ment on vocational education needs.) ,

Each LEA and postsecondary institu
tion receiving VEA funds must establish 
a local advisory council composed of 
members of the general public to provide 
advice on job needs and relevancy of 
courses to those needs.

National Priority Programs. From the 
amount allotted to each State for the 
formula grant programs, at least 10 per
cent of the allotment is to be used to pay 
50 percent of the cost of vocational pro
grams for the handicapped; at least 20 
percent to pay 50 percent of the cost of 
the programs for the disadvantaged 
( ‘disadvantaged” is defined as persons 
who have academic or economic handi
caps and who require special services in 
order to succeed in vocational programs 
under criteria developed by the Commis
sioner based on objective standards), for 
persons with limited English-speaking 
ability, and for stipends for students with 
acute economic needs which cannot be 
met under other programs; and at least 
15 percent to pay 50 percent of the cost 
of postsecondary vocational programs. 
The percentage of the 20 percent set- 
aside for programs for the disadvantaged 
which goes to persons with limited Eng
lish-speaking ability is equivalent to the 
same percentage which persons in the 
State aged fifteen to twenty-four who 
have, limited English-speaking ability

represent to the total population of the 
State in the same age group.

Maintenance of effort. The combined 
fiscal effort of both the State educational 
agency (SEA) and the local educational 
agency (LEA), on a per pupil or on an 
aggregate expenditure basis, may not de
crease from one fiscal year to the next. 
No payment is to be made to post-second
ary education institutions until the ana
logous requirements are met.

Federal and State Evaluations. The 
Commissioner is to transmit to eaph State 
board annually an analysis of the State’s 
annual plan. The Office of Education’s 
Bureau of Occupational and Adult Edu
cation is to analyze the strengths and 
weaknesses of programs in at least ten 
States per fiscal year. These analyses are 
to be complemented by fiscal audits done 
in the same States during the same time 
period. Each State is to evaluate the ef
fectiveness of each funded program 
within a five-year period. Programs 
which purport to impart entry level job 
skills are to be evaluated, according to 
the extent to which program completers 
and leavers find employment in related 
occupations and are considered well- 
trained by their employers.

Subpart 2—Basic grant
From funds earmarked for this Sub

part (80 percent of each State’s allot
ment), the Commissioner is authorized 
to make grants to States for vocational 
education programs, workstudy pro
grams, cooperative vocational programs, 
energy education programs, construction 
of area vocational education facilities, 
support of full-time personnel to elimi
nate sex bias, stipends for students who 
have acute economic needs which cannot 
be met by other programs, placement 
services for students whose needs cannot 
be met by other programs, industrial arts 
programs, support services for women 
who enter programs designed to prepare 
individuals for jobs traditionally limited 
to men, day-care services for children of 
persons enrolled in vocational programs, 
and construction and operation of resi
dential vocational schools.
Subpart 3—Program improvement and 

supportive services
From funds earmarked for this Sub

part (20 percent of each State’s allot
ment), the Commissioner makes grants 
to States for program improvement and 
supportive services which States may use 
for any of the following vocational edu
cation programs:

(a) Research programs; (b) exem
plary and innovative programs; (c) cur
riculum development programs; (d)
vocational guidance and counseling pro
grams; (e) vocational education person
nel training programs; and (f )  grants 
to assist in overcoming sex bias.

Research programs (section 131(a)) 
are to be operated by State research co
ordination units or are to be conducted 
by contracts awarded by those units. No 
research contract can be made “unless 
the applicant can demonstrate a reason
able probability that the contract will 
result in improved teaching techniques

or curriculum materials that will be used 
in a substantial number of classrooms or 
other learning situations within five 
years other learning situations within five 
years after the termination date of such 
contract.” The contractors’ efforts must 
be focused on comprehensive program 
improvement through applied vocational 
research, experimental programs to test 
effectiveness of research findings, im
proved curriculum materials, projects in 
the development of new careers, and dis
semination of the results of these activ
ities.

The exemplary and innovative pro
grams (section 132(a)) supported must 
be part of these comprehensive plans. 
Each of these programs is to give priority 
to reducing sex stereotyping in vocational 
education. The annual plan covering the 
final year of support by a State for any 
exemplary program must indicate the 
proposed disposition of the project fo l
lowing the cessation of Federal support 
and the means for continued support of 
successful projects.

A State may not contract with an ap
plicant for a curriculum development 
project (section 133(a)) “ unless the ap
plicant can demonstrate a reasonable 
probability that the contract will result 
in improved teaching techniques or cur
riculum materials that will be used in 
a substantial number of classrooms or 
other learning situations within five 
years after the termination of such con
tract.” The Federal share for curriculum 
projects is 100 percent.

Not less than 20 percent of Subpart 
3 funds is to be used for guidance and 
counseling services, which must include 
initiation and improvement of counseling 
services, counseling leading to greater 
understanding of educational and voca
tional options for both sexes, provision 
of placement and follow-up services for 
vocational and non-vocational program 
students, training to help overcome sex- 
biased counseling, counseling in correc
tional institutions, counseling for persons 
of limited English-speaking ability, re
source centers for out-of-school individ
uals, and leadership for guidance and 
counseling.

Subpart 4—Special programs for the 
disadvantaged

There is authorized $35 million in FY 
1978, increasing to $50 million in FY 
1982, for grants to States for special pro
grams for the disadvantaged in areas of 
high youth unemployment and school 
dropouts. The funds are distributed by 
the basic State grant formula. Projects 
are to receive 100 percent Federal sup
port.
Subpart 5—Consumer and homemaking 

education
There is authorized $55 million for FY 

1978, increasing to $80 million in FY 1982, 
for consumer and homemaking pro
grams. The Federal share is 50 percent, 
except in economically depressed areas 
where the Federal share is 90 percent. 
One-third of the separate authorization 
is for these economically depressed areas. 
Grants may be used for (a) educational
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programs that encourage males and fe
males to prepare for combining home
making and wage earning roles, develop 
curriculum materials which encourage 
elimination of sex stereotyping, give 
greater consideration to needs in eco
nomically depressed areas, encourage 
outreach programs, prepare persons for 
the homemaker role, and emphasize con
sumer, nutrition, and parenthood educa
tion, and (b) for ancillary services,

PART B— NATIONAL PROGRAMS

Subpart 2—Programs of national 
significance

Program Improvement. From the 5 
percent of the basic grant reserved for 
the Commissioner for this Subpart, the 
Commissioner may fund up to 100 per
cent of the cost of the following types of 
activities if they are found to be of na
tional significance:

(a) Research projects; (b) exemplary 
and innovative projects; (c) vocational 
curriculum development projects; (d) 
vocational guidance and counseling pro
grams; (e) vocational education person
nel training programs; and (f )  grants to 
assist in overcoming sex bias.

A grant applicant must be able to dem
onstrate a reasonable probability that 
the “grant will result in improved teach
ing techniques or curriculum materials 
that will be used in a substantial number 
of classrooms or other learning situations 
within five years after the termination 
date of such grant.” Contractors for ex
emplary and innovative projects must 
provide for appropriate participation by 
nonprofit private school children. Activi
ties funded shall include contracts to 
convert job preparation curriculums pre
pared for use by the armed services to 
curriculums usable by the schools.

Training and Development Programs 
for Vocational Education Personnel. 
From the 5 percent reserved for Subpart 
2, the Commissioner is to provide oppor
tunities for full-time advanced study of 
vocational education, opportunities for 
certified teachers in other fields to be
come vocational educators, and oppor
tunities for persons in industry with 
skills in fields for which there is a need 
for vocational educators to be so trained. 
Persons having two years of experience 
in vocational education or in comparable 
types of situations and who have a bac
calaureate degree may receive awards for 
use at the graduate level, in approved in
stitutions of higher education. Persons 
certified to teach in any field who have 
applicable vocational skills or persons 
employed in industry with similar skills 
can receive awards for use in approved 
teacher-training institutions. Award 
recipients in the first category can re
ceive stipends for three years, award re
cipients in the second category for two 
years. The training institution receives 
up to $4,500 an academic year and up 
to $1,000 a summer term per award 
recipient.

Subpart 2—Bilingual vocational training
There is authorized $60 million for FY  

1978, increasing to $80 million for FY

1982, for bilingual vocational training 
programs. Sixty-five percent of this 
amount is earmarked to conduct bilin
gual vocational training programs; 25 
percent is earmarked for pre-service and 
in-service programs to train instructors 
for bilingual vocational training pro
grams; and 10 percent is earmarked for 
grants for the development of instruc
tional materials, research, demonstration 
activities, and related teacher-training 
activities in the area of bilingual voca
tional training.
Subpart 4—Emergency assistance for re

modeling and renovation of vocational 
education facilities
There is authorized $25 million for FY 

1978, increasing to $100 million in FY 
1981, for grants by the Commissioner to 
rural and urban local educational agen
cies which are unable to provide voca
tional programs to meet existing man
power needs because of the obsolescence 
of their facilities or equipment. Grants 
can be used to support 75 percent of the 
cost of modernizing such facilities (100 
percent in cases of extreme need) and 
the cost of changes necessary to comply 
with the Architectural Barrier Act.

I n v it a t io n  To C o m m e n t

Persons or organizations wishing to 
submit comments or suggestions on the 
issues raised in this Notice of Intent 
should write to:
Regulations Task Force, Bureau of Occupa

tional and Adult Education, Room 5002, 
Regional Office Building, No. 3, Washington, 
D.C.20202.

Written comments and information 
may be submitted in any form, such as 
by means of letters, position papers, or 
memoranda. There are no special rules 
concerning format. In order to assure 
full consideration, commeriters are en
couraged to submit their comments, sug
gestions, and questions on or before De
cember 17, 1976. Following this date, 
comments received in response to this 
Notice of Intent or in response to public 
hearings will be considered, to the extent 
time allows, during the drafting of the 
notice of proposed rulemaking.

To enable the Commissioner to benefit 
fully from the public’s views on the va
rious questions raised in this Notice, 
public meetings with interested persons 
and organizations will be conducted. (See 
the last section of this Notice entitled 
“Public Meetings.” ) These meetings will 
focus on a broad discussion of the ideas, 
comments, and recommendations pre
sented to HEW for consideration.

I ssues

Comments, advice, and guidance from 
the public are requested on the issues set 
forth below. When suggested alterna
tives are given, members of the public 
should feel free to suggest additional 
alternatives. Other issues which mem
bers of the public believes to be im
portant in the new Act may also, of 
course, be identified and made the sub
ject of comment. Issues are grouped by 
subject matter, not necessarily in the or
der in which they appear in the new Act.

ISSUE 1. GUIDELINES FOR STATE PLANS

One of the primary objectives of the 
Office of Education and HEW is to 
promulgate simplified and clear regula
tions. In order to achieve this objective, 
no consideration is presently being given 
to the separate publication of guidelines 
for the development of the State plan. 
Instead, the new Act itself and its regula
tions will provide the necessary guid
ance for the development of State plans. 
By providing minimum instructions, the 
States will have considerable latitude in 
determining the format of their State 
Plans. The emphasis for the develop
ment of the plan, therefore, will be on 
substantive content, not uniformity in 
the format, of the State plans.

The Office of Education realizes that 
the States have in the past relied heavily 
on the State Plan Guide, which has been 
distributed to the States. In view of the 
past history of reliance on the State 
Plan Guide, it seems apropriate, before 
issuing a Notice of Proposed Rulemak
ing, to solicit public comment on the 
question of need for guidelines.

ISSUE 2. SEX STEREOTYPING IN  VOCATIONAL 
EDUCATION

Congress has expressed concern over 
the existence of sex bias and sex stereo
typing in vocational education. A major 
problem is the sharp differences in male 
and female enrollments in vocational 
education programs. Although women 
make up approximately half of voca
tional enrollments, 42.1 percent of the 
women are enrolled in consumer and 
homemaking classes not designed to pre
pare them for employment. Most of the 
remaining 57.9 percent are enrolled in 
classes preparing them for work in 
traditional “ female” job categories.

A  second problem is that society has 
tended to take the view that most jobs 
are designed for males, and, therefore, 
women should be trained for “women’s 
jobs” and not compete with men. Ac
cordingly, students have been counseled 
into jobs or training for jobs that are 
traditionally male or female, and fre
quently girls and women have been 
guided into employment at lower income 
levels. Thus, women seeking higher wages 
have realized that they must seek em
ployment in traditionally male fields.

The problems women face in voca
tional education were discussed at length 
in the House and Senate committee 
hearings. Congress recognized that posi
tive action is strongly needed to elim
inate sex bias and sex stereotyping from 
all vocational education programs and 
that the initiative for- overcoming all 
forms of sex bias and sex stereotyping 
must come from the new Act. Congress 
gave special attention to women’s prob
lems and included provisions for wom
en’s programs after hearing testimony 
from witnesses indicating that little was 
being done to encourage vocational 
programs to reflect the changing status 
of women in society.

The new Act contains a statement of 
purpose that requires State boards of 
vocational education to take positive ac
tion to eliminate sex bias and sex stereo-
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typing from all vocational programs. 
Several sections of the new Act relate to 
the role of women and are addressed to 
students, teachers, administrators, coun
selors, and advisory councils, as well as 
State boards. These sections raise issues 
as to how to implement the new provi
sions. In summary, these issues are as 
follows:

(a) State plan requirements
Section 107(b) (4) of the new Act re

quires each State to set forth policies and 
procedures to assure equal access to vo
cational education programs for both 
men and women. Each State must in
clude in its State plan a detailed descrip
tion of these policies and procedures, 
specific actions that will be taken to 
overcome sex bias and sex stereotyping, 
incentives for local education agencies to 
encourage the enrollment of men and 
women in non-traditional courses, and a 
program to meet the needs of persons 
identified in item 5 below.

Section 108(b) (1) (c) requires the an
nual program plan to “show the results 
of the * * * compliance of the State 
plan with the provision contained in sec
tion 107(b) (4 )(A ) concerning providing 
equal access to programs by both men 
and women.”

(1) Public comments and suggestions 
are invited with respect to the kinds of 
policies and procedures that should be 
included in the State Plan on each of the 
following points.

(1) Access to institutions and pro
grams.

(ii) Enrollment patterns within pro
grams and courses.

(iii) Employment within the field.
(iv) Recruiting practices for students 

and educational personnel.
(v ) Course requirements in terms of 

prerequisites and test scores.
(vi) Guidance and counseling.
(vii) Pre- and in-service training for 

instructional personnel.
(viii) Work experience opportunities.
(ix) Day care.
(x) Job placement and counseling.
(2) What criteria should be set out to 

assure that there will be a timely and 
fair opportunity for review of and com
ment on equal access to vocational edu
cation programs?

(3) What kinds of incentives could 
the States supply to LEAs to assure posi
tive steps in this area? What criteria 
should be used to measure the success of 
incentive systems in meeting the objec
tives of the Act? Should different incen
tives be required if a basic level of effec
tiveness is not achieved?

(4) In its annual program plan how
should a State assess the results of its 
compliance with the equal access re
quirement and in what form should 
these results be reported? v

(5) What kind of special courses in 
employment skills and placement serv
ices would best meet the needs of dis
placed homemakers, unskilled single 
heads of households, homemakers seek
ing full-time employment, and persons 
seeking non-traditional jobs (section 
107(b)(4) (B ))?

(b) State administration
Section 104(b) provides funding for 

nine functions o f “ full-time personnel” 
to assist tht State board in fulfilling the 
purpose of the Act. These functions in
clude creation of awareness of women’s 
programs, collecting and analyzing data 
on the status of men and women in vo
cational education and making it avail
able, reviewing programs, grant distribu
tion, and annual program plans, and rec
ommending steps to overcome sex bias 
and sex stereotyping in vocational educa
tion programs. States are given leeway in 
placing these functions within the State 
structure, and each “State shall reserve 
$50,000” to carry out the nine functions 
listed in section 104(b) of the Act. Com
ment is invited with respect to the devel
opment of criteria which would measure 
the extent to which these objectives o f 
the new Act are being met through the 
activities of the full-time personnel.

(c) Advisory council
Section 105(a) (17) of the new Act re

quires that the State advisory councils 
on vocational education include specified 
categories of women in their membership 
to fulfill an advocacy role for women’s 
issues. Problems arise from ambiguities 
in the language of this section. The 
phrase “ including women who are mem
bers of minority groups” leaves several 
points unclear. This section of the Act 
also requires that there be “appropriate 
representation” of both sexes on the 
State advisory councils. This, too, is am
biguous. The following questions need to 
be answered:

(1) How should the term “ appropri
ate” be defined?

(2) How should the Commissioner as
sess the “appropriateness” of the repre
sentation?

(3) How many minority groups repre
sented by women must be included to 
satisfy section 105(a) (17) o f the new 
Act? Can one minority represent “minor
ity groups” ?

id ) Vocational education programs
Several sections of the new Act dealing 

with vocational education programs con
tain provisions for eliminating sex bias 
and sex stereotyping from all these'pro- 
grams. These sections are summarized as 
follows*^

(1) Research Programs. Section 131 
(a) provides funds which may be used 
for “experimental, developmental, and 
pilot programs and projects designed to 
test the effectiveness of research findings, 
including programs and projects to over
come problems of sex bias and sex stereo
typing” and for improved curriculum 
materials which will help “ to insure that 
such curricula do not reflect stereotypes 
based on sex, race, or national origin.”

(2) Exemplary and Innovative Pro
grams. By Section 132, funds are made 
available to States for support of ex
emplary and innovative programs, with 
the requirement that “Every contract. . .  
shall give priority to programs and proj
ects designed to reduce sex stereotyping 
in vocational education.”

(3) Curriculum Development. Section 
133(a) (2) states that funds may be used 
for curriculum development projects 
including the development of curriculum, 
guidance, and testing materials designed 
to overcame sex bias in vocational educa
tion programs and support services de
signed to enable teachers, to meet the 
needs of individuals enrolled in voca
tional education programs traditionally 
limited to members of the opposite sex.

(4) Vocational Guidance and Counsel
ing. To create awareness of women’s 
problems in vocational education and to 
help eliminate sex stereotyping and sex 
bias in vocational guidance and counsel
ing, section 134(a) (4) of the new Act 
includes “vocational guidance and coun
seling training designed to acquaint guid
ance counselors with (A ) the changing 
work patterns of women, (B) ways of 
effectively overcoming occupational sex 
stereotyping, and (C) ways of assisting 
girls and women in selecting careers 
solely on their occupational needs and 
interests, and to develop improved career 
counseling materials which are free.”

(5) Vocational Education Personnel 
Training. Section 135(a) (2) makes funds 
available for in-service training of teach
ers, administrators, supervisors, and 
counselors “ to overcome sex bias in voca
tional education programs.”

Issues
In order to assure that sex stereotyping 

is eliminated from vocational education 
programs, public comments and sugges
tions are invited with respect to:

(1) What criteria should be developed 
for the establishment of programs and 
projects to help overcome sex stereotyp
ing in each of these areas?

(2) What specific; assessment tools 
should be developed to measure the suc
cess of these programs and projects?

ISSUE 3. STATE ADMINISTRATION

Each State desiring to participate in 
programs authorized under the Act is re
quired (section 104(a)) to designate or 
establish a single State board or agency 
of vocational education in accordance 
with State laws. This State board will 
serve as the sole State agency responsi
ble for the administration, or for the su
pervision of the administration, of pro
grams authorized under the Act. The re
sponsibilities of the State board, as set 
forth in Section 104(a)(1) of the Act, 
are:

(a) Coordination of the development 
of policy with respect to programs ;

(b) Coordination of the development, 
and the actual submission to the Com
missioner, of the five-year State plan, of 
the annual program plan, and the ac
countability report; and

(c) Consultation with the State ad
visory council on vocational education 
and with other appropriate State agen
cies, councils, and individuals involved 
in the planning and reporting.

Except for these three responsibilities, 
the State board may delegate any of its 
“ other responsibilities involving admin
istration, operation, or supervision, in 
whole or in part, to one or more appro-
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priate State agencies.” However, should 
the State board elect to delegate any 
part of its responsibility to another State 
agency, it must certify in its annual pro
gram plan and annual accountability 
report to the Commissioner as to each 
responsibility delegated to another State 
agency.

As indicated above, the responsibilities 
of the State board are described as those 
of “ consultation” and “ coordination.” 
Since the term “ coordination” has many 
meanings, it may suggest different kinds 
of activities to different people. In order 
to avoid any question as to the exact role 
of the State board, it seems appropriate 
to explain in the regulations what is 
meant by the phrase “ coordination of 
the development of policy” with respect 
to vocational education programs.

Regarding the role of the State board, 
the Act requires the active participation 
of the State board and representatives 
of the designated coordinating agencies 
both prior to and during the develop
ment of the five-year State plan, and 
the annual program plan and accounta
bility report, and to obtain their concur
rence on each of the final documents. 
Therefore, does the phrase “ coordina
tion of the development of policy” mean, 
in fact, that the State board is responsi
ble for convening representatives of the 
designated agencies in order to consult 
with them as a group relative to the de
velopment and direction of vocational 
education programs?

ISSUE 4. STATE ADVISORY COUNCIL ROLE IN  
STATE BOARD EVALUATIONS

Section 112(b)(2) of the Act requires 
the active participation of the State ad
visory council in the State board’s eval
uation of programs. Specifically, the Act 
provides that the council “ shall assist 
the State in developing these plans, 
monitor the evaluations conducted by 
the State, and use the results of these 
evaluations in compiling its annual re
port required by section 105.” Section 
105(d) (3) requires the council to submit 
an annual evaluation report which 
“ evaluates the effectiveness of vocational 
education programs, services, and activi
ties.” Even though there appears to be 
duplication of effort by the State board 
and the council, it is evident that the 
Congress expects the evaluations of the 
two agencies to be coordinated. By the 
Act assigning to the council the func
tions of “assisting” and “monitoring,” a 
question is raised as to the nature and 
degree of oversight and control the coun
cil may exert over the State board’s ac
tivities.

The issue is whether the regulations 
should delineate specifically the coun
cil’s role in the State board’s evaluation 
and the degree of relationship between 
the separate evaluations. In particular, 
does the term “monitoring” need to be 
interpreted in such a manner as to re
tain autonomy of the agencies

Alternatives
(a) Allow the State boards and coun

cils to develop necessary working rela

tionships within the broad scope of the 
regulations.

(b) Enumerate in the regulations spe
cific activities to be carried out by the 
council in fulfilling its responsibilities re
lated to State board evaluations.

(c) Require in the State plan a writ
ten cooperative agreement by the State 
board and the council setting forth the 
responsibilities of each agency in meet
ing the requirements for evaluations.

ISSUE 5. FISCAL INDEPENDENCE OF STATE 
ADVISORY COUNCILS

The new Act affirms the independence 
of the State advisory council on voca
tional education by amendments which 
require the council to have control over 

1 its programming, administration, and 
funds. The extent to which the council 
has control over the expenditure of 
funds, however, is an issue. Section 105
(e) authorizes the council to employ per
sonnel or to contract for services neces
sary to enable it to carry out its evalua
tion functions, “independent of program
matic and administrative control by 
other State boards or agencies.” Section 
105(f) (2) further provides that “ the ex
penditure of these funds is to be deter
mined solely by the State advisory coun
cil for carrying out is functions under 
this title, and may not be diverted or re
programmed for any other purpose by 
any State board or agency.”  Although the 
determination is to be made “solely” by 
the council, it is not entirely clear 
whether the council is bound by. the fiscal 
policies and regulations of the State or 
other public agency serving as its fiscal 
agent. For example, would a council be 
at liberty to formulate its own policies 
on compensation, travel allowances, or 
contracting procedures without regard to 
the regulations of its fiscal agent This 
issue is compounded by the fact that a 
significant number of councils are pres
ently constituted as State agencies either 
by State legislation or Executive Order.

Alternatives
(a) Allow the councils to determine 

their own fiscal policies independently 
of their fiscal agents and make expendi
tures of funds subject only to a budget 
approved by the Ü.S. Office of Education.

(b) Require the councils to adhere to 
all regulations applicable to their de
signated fiscal agents.

(c) Have the Office of Education pro
mulgate specific fiscal regulations for 
councils that use a State agency or an
other public agency as their fiscal agent.

(d) Require a council, which is con
stituted as a State agency, to seek the 
opinion of the State Attorney General 
with regard to its fiscal independence.

ISSUE 6. LOCAL ADVISORY COUNCILS

Local educational agencies and post
secondary institutions are required by 
the Act (section Î05(g) ) to establish local 
advisory councils to provide advice on 
current job needs and on the relevancy 
of courses being offered to meet these 
needs. The new Act addresses the com
position of these councils in general 
terms—“members of the general public,

especially of representatives of business, 
industry, and labor.” Furthermore, no 
statutory guidance is provided on the 
certification, operation, or consultation 
requirements of the council, although the 
State advisory council, upon request, may 
render technical assistance to the local 
council with respect to its establishment 
and operation. Thus, the necessity for 
clarity and specificity in the regulations 
concerning matters of composition, cer
tification, consultation, and operation of 
these councils is in question. Commen- 
ters are invited to make recommenda
tions and suggestions as to what, if any, 
guidance the Commisioner may provide 
in the regulations for the effective func
tioning of these councils.

ISSUE 7. STUDENT ORGANIZATIONS

Although the efforts by some voca
tional educators to have more explicit 
language included in the new Act in or
der to provide Federal funds for the ac
tivities of student organizations were not 
successful, it seems apparent that Con
gress was satisfied that no more and no 
less support from Federal funds should 
be given to student organizations than 
has been provided over the past several 
years under the current Act. Accepting 
this as the level of support to be provided, 
the Office of Education may propose in 
the Notice of Proposed Rulemaking, un
less public participation indicates other
wise, that the list of activities of student 
organizations set forth below be sup
ported to the extent that the activities 
are an integral part of the instruction. 
Federal funds and State matching funds 
could then be used for:

(a) Vocational or technical training or 
retraining supervised by vocational edu
cation personnel; or

(b) Field or laboratory work related to 
the vocational training and supervised by 
vocational education personnel; or

(c) Vocational guidance and counsel
ing in connection with vocational train
ing for the purpose of facilitating occu
pational choices; or

(d) Acquisition of instructional sup
plies, teaching aids and equipment used 
by vocational education personnel in in
structional activities.

Under the above, as long as the activi
ties of the student organization fall 
•within these four components, expendi
tures for the activity would be reimburs
able.

Since the expenditure of funds for 
lodging, feeding, conveying, or fuçjiish- 
ing transportation to conventions is not 
permissible unless specifically authorized 
by statute, it follows that social, athletic, 
or recreational events of student orga
nizations would not be reimbursable from 
Federal funds. Travel of vocational stu
dents would be reimbursable, however, 
if the travel is related to their instruc
tion.

ISSUE 8. GENERAL APPLICATION 
(ASSURANCES)

The new Act (section 106) requires 
each State to maintain on permanent file 
with the Commissioner a general appli
cation containing assurances that the
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State will abide by the Act in carrying 
out the program. In addition to the gen
eral assurances concerning the proper 
and efficient administration of the Act 
which have been previously submitted 
pursuant to section 434(b)-of the Gen
eral Education Provisions Act, the fol
lowing assurances are also required:

(a) State board will cooperate with 
specified State agencies in the formula
tion of the State plan;

(b) fiscal effort will be maintained at 
both the State and local level;

(c) Distribution of funds will be based 
on economic, social, and demographic 
factors relating to the need for voca
tional education in the State;

(d) Local applications will be de
veloped in consultation with local ad
visory councils ;

(e) State plans and other policy state
ments will be made available to the pub
lic; and

(f) Use of funds expended for the 
handicappéd will be consistent with the 
State plan submitted under the Educa
tion of the Handicapped Act.

Although section 106 makes reference 
only to assurances, section 109(a) pro
vides that the Commissioner shall not 
approve a State plan until he or she is 
satisfied that adequate procedures are 
set forth to insure that the assurances 
of the general application will be tarried 
out. The question,' therefore, is how 
should the State board set forth the pro
cedures it will employ to insure that the 
assurances of the general application 
will be carried out? For example, unless 
the State board provides the Commis
sioner with the specific factors used in 
the distribution formula and the pro
cedures followed in such allocation, it • 
would be extremely difficult for the Com
missioner to determine if the State is 
basing the distribution of funds upon the 
appropriate statutory factors (section 
106(a)(5 )).
Alternatives

(a) Require the State board to submit 
in the general application both the as
surances and the procedures that will in
sure that the assurances will be carried 
out. Once this general application of as
surances and procedures is filed with the 
Commissioner, it will be binding on the 
State every year in the operation of pro
grams until, as conditions and circum
stances may demand a change in pro
cedures, the submission is appropriately 
amended.

(b) Require the incorporation of these 
procedures in the five-year State plan, 
but not in the general application. Under 
this arrangement, the State must de
scribe in its annual accountability re
ports the degree to which the State has 
effectively used these procedures..

(c) Characterize the submission of 
these procedures as a precondition of 
grant eligibility. Under this alternative, 
the description of the procedures used 
by the State may be submitted to the 
Office of Education independently of the 
general application, State plan, and an
nual accountability reports. The proce
dures, however, must be on file with the

Commissioner in order for the State to 
receive the Federal allotment.

ISSUES 9. VOCATIONAL GUIDANCE AND 
COUNSELINGS

The new Act (section 134) gives in
creased emphasis to vocational guidance 
and Counseling by requiring that not less 
than 20 percent of the funds made avail
able to the States for program improve
ment and supportive services shall be 
used for guidance and counseling. Also 
funds may be used for related vocational 
guidance and counseling activities in re
search, exemplary and innovative pro
grams, curriculum development, voca
tional education personnel training, 
grants to assist in overcoming sex bias, 
special programs for the disadvantaged, 
and consumer _and homemaking educa
tion.

The new Act is much more compre
hensive and more highly prescriptive 
than the one it replaces. It  supports 
vocational development programs and 
services in guidance and counseling for 
children as well as youth and adults, thus 
including a greater range and variety of 
persons to be served. It  emphasizes the 
initiation, implementation, and improve
ment "of the quality of programs and 
activities. It  stresses a broadened pur
pose of providing counseling and guid
ance assistances and experiences which 
lead to greater understanding of both the 
educational and vocational options in 
one’s total development. It  considers 
both educational and job placement serv
ices for all levels and kinds of occupa
tions, including those for entering pro
fessions requiring a baccalaureate or 
higher degree.

Notably, the new Act requires training 
for counselors in ways of overcoming sex 
role stereotyping and specifically pro
vides consideration for youth offenders, 
adults in correctional institutions, bi
lingual programs, out-of-school indivi
duals and those with other special needs. 
At two points in the new Act (section 
105(d)(3) and section 112 (b )(1 )(A )) 
there is the-requirement that an evalua
tion be made of the effectiveness of pro
grams, services, and activities supported 
with Federal funds. Section 108(b) (2) 
(B ) requires an annual statement of the 
results achieved with those funds.

In view of the increased emphasis on 
vocational guidance and counseling, the 
Commissioner seeks comments and sug
gestions regarding the development of 
appropriate regulations. The following 
exemplify specific areas of concern of the 
Commissioner:

(a ) Criteria for providing and 
evaluating educational and occupational 
placement services related both to voca
tional education and to occupations re
quiring a baccalaureate or higher degree, 
hence emphasis on placement of individ
uals no matter where or when they exit 
from the curriculum.

(b) Ways of avoiding a sharp cleav
age or a division of funds between coun
seling for occupations that require a bac
calaureate or higher degree and those 
that require less formal training, and in
stead placing emphasis on each person’s

total lifetime development and the need 
for differential (such as occupational and 
educational) guidance and counseling at 
different points in development and for 
different reasons.

(c) Criteria by which the Commis
sioner can determine whether each State 
has complied “ insofar as is practicable” 
with the provisions of section 134(b).

(d) Ways of avoiding imbalance of 
funding programs implemented for bet
ter understanding of vocational develop
ment as part of total development as op
posed to job selection and placement.

(e) Ways of determining the impact 
of new vocational development emphasis 
on school dropouts and juvenile offend
ers.

(f )  Criteria for determining effective
ness of training and retraining of ad
ministrators and all faculty to reach 
agreement on and to carry out goals of 
guidance as set forth in the Act.
. (g) Criteria for establishing vocational 

resource centers to meet the special needs 
of out-of-school individuals.

ISSUE 10. DETERMINATION OF ACADEMIC 
HANDICAPS

For the purposes of Subpart 4 of Part 
A (Special Programs for the Disadvan
taged) , section 195 defines the term “ dis
advantaged”  as “persons (other than 
handicapped persons) who have aca
demic or economic handicaps and who 
require special services and assistance in 
order to enable them to succeed in voca
tional education programs, under criteria 
developed by the Commissioner based on 
objective standards and the most recent 
available data.”  The regulations for the 
VEA of 1968 defines “ disadvantaged” as 
“persons who have academic, socio
economic, or other handicaps that pre
vent them from succeeding in vocational 
education or consumer and homemaking 
programs designed for persons without 
such handicaps, and who for that reason 
require specially designed educational 
programs or related services. The term 
includes persons whose needs for such 
programs or services result from poverty, 
neglect, delinquency, or cultural or lin
guistic isolation from the community at 
large, but does not include physically or 
mentally handicapped persons (as de
fined in this section) unless such persons 
also suffer from the handicaps described 
in this paragraph.”

It  should be noted that the new Act 
(section 195(16)) defines “disadvan
taged” as “persons who have academic or 
economic handicaps.” Before criteria can 
be developed to identify the disadvan
taged, the phrase “academic handicaps” 
should be clarified in order to apply ob
jective standards.

The House Report No. 94-1085 uses 
the term “education for disadvantaged 

-persons” in the sense that someone is not 
succeeding in the regular academic pro
gram and risks dropping out of school. 
Since the Act indicates that special as
sistance will be provided only for those 
students in vocational education, it ap
pears that the intent of the Act is to 
provide assistance for all students in vo
cational classes who are not succeeding
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and are potential dropouts. Public com
ment is invited on the following (and any 
other) alternatives:

(a) Should academic handicap be 
equated with underachievement in the 
regular school program and determined 
by performance records to be at least one 
year below grade level?

(b) Should academic handicap be de
termined by school tests and student per
formance which indicate that the stu
dent needs help in one or more academic 
areas in order to succeed in the regular 
school program?

(c) Should academic handicap be de
termined by the instructor when a stu
dent cannot complete the assignments 
that are accomplished by the other 
students in class?

ISSUE 11. PERMISSIBLE NUMBER OP HOUR? 
OP WORK UNDER THE WORK-STUDY PROGRAM

Since the adoption of the VEA In 1963, 
work-study programs have provided em
ployment for students who have been 
accepted for enrollment as full-time 
students or have been in full-time at
tendance in vocational education pro
grams and have been in need of the earn
ings to commence or continue their voca
tional education program.

Whereas section 182 of the current Act 
contained a ceiling of 15 hours per week 
and a fixed monetary limit of $350 per 
year, section 121 of the new Act provides 
that pursuant to regulations developed 
by the Commissioner “no student shall be 
employed under such work-study pro
gram for more than a reasonable number 
of hours in any week in which classes in 
which he is enrolled are in session.”

The Commissioner may propose in the 
Notice of Proposed Rulemaking to in
crease the present ceiling of 15 hours, 
with the caveat that an LEA may reduce 
this maximum i f :

(a) There is a failure on the part of 
the student to maintain satisfactory 
scholastic standing, or

(b) Financial need of the student does 
not warrant the maximum number of 
hours of employment.

Comment is invited from the public on 
the issue of what constitutes a reason
able number of hours of employment per 
week for students in a work-study pro
gram.

ISSUE 12! ACCOUNTABILITY AND 
EVALUATION

The Commissioner seeks help, in the 
form of comments and recommendations, 
with regard to certain Issues and ques
tions about the requirements for ac
countability and evaluation. For several 
years the Office of Education has been 
adversely criticized for its inability to re
port on the effectiveness of Federal as
sistance to vocational education in terms 
of the success of vocational students in 
obtaining and keeping jobs. For exam
ple, in its Report (No. 94-1085) on H.R. 
12835, the House of Representatives in
sists that in the future the .States must 
evaluate their programs in those terms. 
There is also a requirement in the new 
Act for making a determination (evalua
tion) of the “effectiveness” and “ re
sults” of programs, services, and activi

ties supported with Federal funds. In any 
case, it would seem that the evaluation 
data should be susceptible to aggrega
tion across all the States.

Specifically, the following questions 
need to be answered :

(a ) How should the terms “ program 
completers” and “program leavers” be 
defined (section 112(b) (1) (B) ) ?

(b) How long after “completing”  or 
“leaving” the program should the follow- 
up of each student of vocational educa
tion begin, and for how long should the 
follow-up continue (section 112(b) (1) 
(B)->?

(c) What “ statistically valid sampling 
techniques” are most appropriate for use 
in the annual evaluation, if the resulting 
data are to be aggregated across all 
States (section 112(b) (1) (B) ) ?

(d) What should be the criteria (apart 
from those given for dealing with “com
pleters” and “leavers” ) for determining 
and reporting annually on the “ effective
ness” and “ results”  of programs, serv
ices, and activities supported under the 
new Act (sections 105(d) (3), 108(b)(2) 
(B ),and 112(b )(1 ) (A ) )?

ISSUE 13. CONSUMER AND HOMEMAKING 
EDUCATION

Congress has amended the VEA of 1963 
to expand the scope of the consumer and 
homemaking education programs, serv
ices, and activities at all educational lev
els for the occupation of homemaking to 
encourage:

(a) Greater participation of both 
males and females ;

(b) Elimination of sex stereotyping in 
curriculum development;

(c) Provision for bilingual instruction 
in consumer and homemaking educa
tion programs, where appropriate; and

(d) Outreach programs giving con
sideration to special needs, such as those 
of the aged, young children, school-age 
parents, single parénts, handicapped per
sons, educationally disadvantaged per
sons, and programs connected with 
health care delivery systems, and pro
grams providing services for courts and 
correctional institutions.

While continuing to recognize the im
portance of consumer and homemaking 
education programs for preparing per
sons for the occupation of homemaking, 
Congress in section 150 of the new Act 
emphasizes that (1) this occupation is 
vital for everyone; and (2) consumer and 
homemaking education programs should 
address preparation of both males and 
females for combining the roles of home
maker and wage earner.

Additionally, Congress, in amending 
this section, urges the States to encour
age the funding of programs which seek 
the elimination of sex stereotyping 
through the development of non-sex? 
stereotyped curriculum materials.

Issues
(a ) \What specific factors should be re

quired by the regulation to ensure 
greater availability of consumer and 
homemaking education programs to both 
males and females ?

(b) How mâÿ the Office of Education 
ensure that States encourage the fund-

ing of consumer and homemaking edu
cation programs which place emphasis 
on the preparation of males and females 
for combining the roles of homemaker 
and wage earner?

•(c) How can the Office of Education 
ensure that States encourage the utiliza
tion of non-sex-stereotyped curriculum 
materials in consumer and homemaking 
education programs which deal with:

(1) increased numbers of women work
ing outside the home;

(2) increased numbers of men assum
ing homemaking responsibilities;

(3) the changing career patterns of 
females and males; and

(4) new laws relating to opportunity 
in education and employment?

(d) What changes in instructional 
methodology, course content, or format 
would result in consumer and homemak
ing education programs which are more 
attractive to participants of both sexes 
at all educational levels?

if )  What criteria and reporting pro
visions should be used to measure wheth
er a State has achieved its goals as set 
out in its (1) JBve-year plan and (2) an
nual plan with respect to the funding of 
consumer and .¡homemaking education 
programs?

(g) How can SEAs and LEAs encour
age, where appropriate, the development 
and sharing of bilingual instructional 
materials (e.g., leaflets on consumer edu
cation, nutrition education which are 
available in English and language other 
than English) for consumer and home
making education programs?

(h)  ̂ How can SEAs and LEAs ensure 
that consumer and homemakjng educa
tion programs encourage outreach pro
grams for youth and adults, with con
sideration being given to the special 
needs of the aged, young children, school- 
age parents, single parents, handicapped 
persons, and the educationally disad^-**-' 
vantaged?

(i) How can States continue to im
prove the quality of these programs 
through ancillary services?
ISSUE 14. ACHIEVING EQUITABLE DISTRIBU

TION OF ASSISTANCE UNDER BILINGUAL
VOCATIONAL PROGRAMS

Both the Bilingual Vocational Training 
Program (section 184) and the Bilingual 
Vocational Instructor Training Program 
(section 186) provide authority for the 
Commissioner to approve an application 
for assistance if the Commissioner de
termines, where feasible, that “ equitable 
distribution of assistance . . . within 
that State” will be achieved (section 
189B). The Commissioner is required to 
consult with the State board in order to . 
achieve equitable distribution. The leg
islative history does not provide guidance 
on what is intended by “ equitable distri
bution of assistance within that State.”
It  may refer to geographic distribution 
in the State, although some States have 
large concentrations of persons of lim
ited English-speaking ability in a few 
areas while other States have persons of 
limited English-speaking ability scat
tered throughout the State. Alternative
ly, the statutory language may refer to 
the distribution of assistance among the
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several different language groups within 
a State even though it appears that some 
States have concentrations of persons of 
limited English-speaking ability from 
only one language group. Public comment 
is invited with respect to the interpreta
tion of this clause.

With respect to the Bilingual Voca
tional Instructor Training Program (sec
tion 186), the Commissioner seeks pub
lic input on the standards to be "used 
to determine adequacy of language capa
bilities of the instructor in the language, 
other than English, which will be used 
in the bilingual job training program. 
Should the determination, for example,, 
be based upon the applicant institution’s 
certification that instructors possess 
adequate language capability? Or should 
the applicant institution be required to 
submit to the Commissioner results of a 
language test administered to the in
structors which would indicate the level 
of language proficiency?

ISSUE 15. APPEAL OF STATE BOARD DECISION 
TO THE COMMISSIONER

The Act provides for the active par
ticipation of designated agencies, coun
cils, and individuals in formulating the 
five-year State plans and the annual 
program plans. I f  there is a disagreement 
with the State board’s decision to in
clude certain provisions in the plan the 
council, agency, or individual objecting 
to the provision, may appeal the board’s 
decision to the Commissioner. In ac
cordance with section 107(a)(1), the 
Commissioner “ shall determine whether 
the State board’s décision is supported 
by substantial evidence, as shown in the 
State Plan, and will best carry out the 
purposes*of the Act” .

What criteria should the Commis
sioner apply to determine whether there 
is substantial evidence that the proposed 
State Plan “ will best carry out the pur
poses of the Act?”

O ther  I ssues

The Commissioner of Education wel
comes comments, advice, and guidance 
from any member of the general public 
on any of the issues set forth in this 
Notice of Intent and on any other 
issues related to the new Act. We hope 
that this Notice of Intent will both bene
fit the development of regulations and 
promote an understanding of the process.

P u b l ic  M eetings

The Commissioner plans to hold at 
least one public meeting in each State 
during the comment period on this No
tice of Intent. These meetings will be 
under the sponsorship of the HEW As
sistant Regional Commissioner of Occu
pational and Adult Education in each of 
the ten HEW Regional Offices. Meetings 
have been scheduled in each State and 
are lifted by HEW Regions as follows:

Region I

City, State: Meriden, Connecticut.
Date: December 10, 1976.
Location: Wilcox Regional Vocational School. 
Time: 1:00 p.m.

City, State: Auburn, Maine.
Date ; December 17,1976.
Location: Central Maine Vocational-Techni

cal Institute.
Time: 1:00 p.m.
City, State: Boston, Massachusetts.
'Date: January 7, 1977.
Location: Boston State College.
Time: 10:00 a.m.
City, State: Westfield, Massachusetts.
Date: January 6, 1977.
Location: Westfield State College.
Time: 10:00 a.m.
City, State: Concord New Hampshire.
Date: December 16, 1976.
Location: New Hampshire Technical Insti

tute.
Time: 1:00 p.m> .
City, State: Providence, Rhode Island.
Date: November 22, 1976.
Location: University of Rhode Island Exten

sion Building, Room 108.
Time: 1:00 p.m.
City, State: Montpelier, Vermont.
Date: November 30, 1976.
Location: PavilMon State Office Building. 
Time: 10:00 a.m.
Person to contact: Walter C. Verney, Office 

of Education, HEW, John P. Kennedy Fed
eral Building, Boston, Massachusetts 02203, 
(617) 223-6814.

Region H
City, State: Trenton, New Jersey.
Date: DecemberT3, 1976.
Location: State Department of Education. 
Time: 10:00 a.m. to 12 noon.
City, State: Albany, New York.
Date: December 14, 1976.
Location: State Department of Education. 
Time: 10:00 a.m. to 12 noon.
City, State: San Juan, Puerto Rico.
Date: December 16, 1976.
Location: State Department of Education. 
Time: 10:00 a.m. to 12 noon.
City, State: St. Thomas, Virgin Islands.
Date: December 17, 1976.
Location: State Department of Education. 
Time: 10:00 a.m. to 12 noon.
Person to contact: Charles A. O’Connor, Jr., 

Office of Education, HEW, Federal Building, 
Room 3954, 26 Federal Plaza, New York, 
New York 10007, (212) 264-4045.

Region i n

City, State*: Wilmington, Delaware.
Date: November 23, 1976.
Location: New Castle County Technical 

School District, 1417 Newport Road.
Time: 6:30 p.m.
City, State: Washington, D.C.
Date: January 12, 1977.
Location:Armstrong Adult Education Center, 

First and O Streets, N.W.
Time: 2:00 p.m.
City, State: Cambridge, Maryland.
Date: January 5, 1977.
Location: Dorchester County Vocational- 

Technical Center.
Time: 2:00 p.m. to 4:00 p.m.
City, State: \Glen Burnie, Maryland.
Date: January 6, 1977.
Location: North Arundel Vocational-Teehni- 

cal School. Highway 3 and Newcut Road. 
Time: 2:00 p.m. to 4:00 p.m.
City, State: Schnecksville, Pennsylvania. 
Date: January 11, 1977;
Location: Lehigh County Area Vocational- 

Techncial School. 2300 Main Street.
Time: 10:00 a.m.

City, State: Monroeville, Pennsylvania.
Date: January 13, 1977.
Location: Forbes Road East Area Vocational- 

Technical School. Beatty and Cooper Road.
Time: 10:00 a.m.
City, State: Richmond, Virginia.
Date: January 4, 1977.
Location: Richmond Technical Center. 2020 

Westward Avenue7
Time: 7:30 p.m.
City, State: Dunbar, West Virginia.
Date: December 14, 1976.
Location: Benjamin Franklin Career and 

Technical Education Center. 500 28th 
Street. ~~"

Time: 2:00 p.m.

Person to Contact: Robert A. Smallwood, O f
fice of Education, HEW, 3535 Market Street, 
P.O. Box 13716, Philadelphia, Pennsylvania 
19101, (215) 596-1011.

Region IV

City, State: Montgomery, Alabama.
Date: November 30, 1976.
Location: State Office Building, Room 200. 

Dexter Avenue.
Time: 10:00 a.m.

City, State: Fort Lauderdale, Florida.
Date: January 6, 1977.
Location: Broward County Courthouse, Com

missioner’s Room, No. 205.
Time: 7:30 p.m.

City, State: Orlando, Florida.
Date: November 30, 1976.
Location: Administrative Center, Orange 

County School Board, Meeting Room, 434 
North Tampa Avenue. - ...

Time: 7:30 pm .

City, State: Albany, Georgia.
Date: January 5, 1977.
Location: Downtowner Motor Inn, 732 West 

Oglethorpe.
Time: 10:00 a.m.

City, State: Augusta, Georgia.
Date: January 11, 1977.
Location: Georgia Railroads Bank, Civic Au

ditorium.
Time: 10:00 a.m.

-City, State: Atlanta, Georgia.
Date: January 12, 1977.
Location: Atlanta Technical School, Cafete

ria, 1560 Stewart Avenue, S.W.
Time: 2:30 p.m.

City, State: Garden City, Georgia.
Date: December.14, 1976.
Location: Savannah Area Vocationaiyreeh- 

nical School, Wheathill Branch, 101 Wheat- 
hill Road.

Time: 10:00 a.m.

City, State: Macon, Georgia.
Date: November 29, 1976.
Location: Macon Hilton Hotel.
Time: 2:00 p.m.

City, State: Lexington, Kentucky.
Date: November 22, 1976.
Location: Central Kentucky Vocational High 

School.
Time: 10:00 a.m.

City, State: Jackson, Mississippi.
Date: December 1, 1976..
Location: Woolf oik Building, Auditorium, 

First Floor,
Time: 10:00 a.m.

City, State: Raleigh, North Carolina.
Date: January 4, 1977.
Location: State Highway Building, Audi

torium.
Time: 10:00 a.m.
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City, State: Columbia, South Carolina*
Date: December 15, 1976.
Location: Peoples Auditorium, Sims Build

ing, Third Floor, 2600 Bull Street,
Time: 10:00 a.m.
qity, State: Nashville, Tennessee.
Date: November 23,1976.
Location: Cordell Hull Building, Hoorn 120.
Time: 10:00 a.m.
Person to contact: Donaldfi. Snodgrass, Of

fice of Education, HEW, 50 Seventh Street 
NE., Boom 555, Atlanta, Georgia 30323, 
(404) 526-5311.

Region V
City, State: Springfield, Illinois.
Date: January 11,1977.
Location: Illinois Offioe of Education, State 

Board Room, Fourth Floor, 100 North First 
Street.

Time: 10:00 a.m.
City, State: Wheaton, Illinois.
Date: January 12, 1977.
Location: DuPage County Offices, Court 

Room, 421 North County Farm Road.
Time: 10:00 a.m.
City, State: Indianapolis, Indiana.
Date: December 14,1976.
Location: State Teachers Association Build

ing, 150 West Market Street.
Time: 10:00 a.m.
City, State: Lansing, Michigan.
Date: November 23, 1976.
Location: Law Building, Auditorium, 525 

West Ottawa.
Time: 10:00 a.m.
City, State: St. Paul, Minnesota.
Date: November 30, 1976.
Location: Capitol Square Building, Confer

ence Room A.
Time: 10:00 a.m.

City, State: Columbus, Ohio.
Date: November 23, 1976.
Location: State Office Building, Hearing 

Room 2, 65 South Front Street.
Time: 10:00 a.m.

City, State: Madison, Wisconsin.
Date: December 14,1976.
Location: State Office Building, State Board 

Room, Seventh Floor, 4602 Sheboygan 
Avenue.

Time: 9:30 am .

Person to Contact: William L. Lewis, Office 
of Education, HEW, 300 South Wacker 
Drive, 32nd Floor, Chicago, Illinois 60606, 
(312) 353-6679.

R egion VI
City, State: Little Rock, Arkansas.
Date: December 9, 1976.
Location: State Department of Education, 

Capitol Grounds, Auditorium.
Time: 10:00 am . 1

City, State: Baton Rouge, Louisiana.
Date: December 14, 1976.
Location: A.D. Smith Auditorium, Louisiana 

State Department of Education Building.
Time: 10:00 am .

City, State: Santa Fe, New Mexico.
Date: December 1, 1976.
Location: State Department of Education 

Building, Mabry Hall.
Time: 10:00 am i
City, State: Oklahoma«Clty, Oklahoma.
Date: November 23, 1976. -
Location: Foster Estes Area Vocational- 
i Technical Center, 4901 South Bryant.

Time: 10:00 am .
City, State: Austin, Texas.
Date: November 29, 1976.
Location: State Department o f Education, 

Board Room, First Floor Riverside North. 
150 East Riverside.

Time: 10:00 am . J
Person to contact: Herbert W. Mackey, Office 

of Education, HEW, 1200 Main Tower 
Building, Room 1400, Dallas, Texas 75202, 
(214) 655-3641.

Region VII •
City, State: Des Moines, Iowa.
Date: January 7, 1977.
Location: Grimes State Office Building.
Time: 10:00 am .
City, States Salina, Kansas.
Date: January 12,1977.
Time: 10:00 am .
City, State: Jefferson City, Missouri.
Date: January 14,1977.
Time: 10:00 am . x
City, State: Lincoln, Nebraska.
Date: January 5, 1977.
Time: 10:00 am .
Person to contact: Thaine D. McCormick, 

Office of Education, HEW, 601 East 12th 
Street, Room 360, Kansas City, Missouri 
64106 (816) 374-3976.

Region V III
City, State: Denver, Colorado.
Date: November 30, 1976.
Location:. Social Services Building, 1575 

Sherman Street.
Time: 1:00 p.m.
City, State: Helena, Montana.
Date: December 17, 1976.
Location: Montana Power Company, Audi

torium 1315 North Main Street.
Time: 9:00 a.m.
City, State: Bismarck, North Dakota.
Date: December 15,1976.
Location: State Office Building, Auditorium, 

900 East Boulevard.
Time: 1:00 pm .
City, State: Pierre, South Dakota.
Date: December 13,1976.
Location: Knlep Building.
Time: 1:00 pm .
City, State: Salt Lake City, Utah.
Date: January 11,1977.
Location: State Office Building, 250 East Fifth 

South Street.
Time: 1:00 pm .

City, State: Cheyenne, Wyoming.
Date: November 23, 1976.
Location: Hathaway Building, Auditorium. 
Time: 1:00 p.m.

Person to contact:
LeRoy Swenson, Office of Education, HEW. 
Federal Office Building, Room 3412, 19th 
and Stout Streets, Denver, Colorado 30202 
(303) 837-4295.

Region IX
City, State (  Phoenix, Arizona.
Date: December 11, 1976.
Location: Phoenix College, Auditorium, 

1202 West Thomas Road.
Time: 10:00 a.m.
City, State: Norwalk, California.
Date: December 13, 1976.
Location: .Cerritos College, Health Occupa

tions Building, 11110 Alondra Boulevard. 
Time: 9:00 a.m. W
City, State: Burlingame, California.
Date: December 14, 1976.
Location: California Teachers Association 

Building, 1705 Murchison Drive.
Time: 1:00 p.m.
City, State: Honolulu, Hawaii.
Date: December 15,1976.
Location: Hawaii State Capitol. Building, 

Auditorium.
Time: 7:00 p.m. ^
City, State: Las Vegas, Nevada.
Date: December 10, 1976.
Location: Clark County Education Center, 

2832 Flamingo Road.
Time: 3:00 pm .

Person to contact: C. Kent Bennion, Office 
of Education, HEW, 50 Fulton Street, 
Room 351, San Francisco, California 94102. 
(415)556-4570.

Region X
City, State: Anchorage, Alaska.
Date: December 10, 1976.
Location: Boney Memorial Court Building 

303 K  Street, Room 402.
Time: 1:30 pm . to 4:30 pm .
City, State: Boise, Idaho.
Date: December 20,1976.
Location: State Board for Vocational Edu

cation, Len B. Jordon Building, 650 West 
State Street.

Time: 1:30 p.m. to 4:30 pm .
City, State: Salem, Oregon.
Date: November 23, 1976.
Location: State Department of Education, 

Room 109, 942 Lancaster Drive, N.E. 
Time: 1:30 p.m. to 4:30 pm .
City, State: Seattle, Washington.
Date: December 17, 1976.
Location: Sea-Tac Motor Inn, 18740 Pacific 

Highway, South.
Time: 9:30 am .
Person to contact: Sam Kerr, Office of Edu

cation, HEW, Arcade Plaza Building Room 
509, Mall Stop 1507, 1321 Second Avenue, 
Seattle, Washington 98101, (206) 442-0456-

Dated: November 4, 1976.
E dw ard  A guirre ,

U.S. Commissioner of Education.
[FR  Doc.76-33017 Filed ll-0-76;8:45 a.m.]
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Title 40— Protection of Environment
CHAPTER I— ENVIRONMENTAL 

PROTECTION AGENCY 
[F R L  636-8]

PART 600— FUEL ECONOMY OF MOTOR 
VEHICLES

Fuel Economy Testing, Labeling and Infor
mation Disclosure Procedures and Re
quirements for 1977 and Later Model 
Year Automobiles

. The Environmental Protection Agency 
(EPA) is hereby promulgating regula
tions which require manufacturers of 
1977 and later model year automobiles 
and light trucks to label each vehicle 
with fuel economy information. The reg
ulations set forth the form and content 
of the labels and prescribe the manner in 
which vehicles will be selected and tested 
for the generation of fuel economy in
formation. This rule making also con
tains requirements for dealers of these 
vehicles to maintain the labels on the ve
hicles and to have copies of a pamphlet, 
The Gas Mileage Guide, in their show
rooms in which prospective purchasers 
will be able to find the fuel economies of 
the various models of these vehicles of
fered for sale in a given model year. This 
pamphlet will be prepared by EPA 
and the Federal Energy Administration 
(FEA) and distributed by FEA.

These rules were the subjects of a No
tice of Proposed Rule Making (NPRM) 
published in the F ederal R egister  on 
May 21, 1976 (41 FR 21002). The rules 
are required by Title V of the Motor Vehi
cle Information and Cost Savings Act, 
15 U.S.C. § 1901 et seq. (hereinafter “ the 
Act” ) which was enacted as Title I I I  of 
the Energy Policy and Conservation Act, 
Pub. L. 94-163, 89 Stat. (901) (Decem
ber 22, 1975).

Synopsis of regulatory provisions. The 
regulations require that all new automo
biles,1 at the time they are offered for 
sale, carry a label disclosing the fuel 
economy of the vehicle, the average an
nual fuel cost for operating the vehicle, 
and the range of fuel economy estimates 
for comparable automobiles. Manufac
turers are required to affix and dealers 
are required to maintain the labels on 
the automobiles. All automobiles offered 
for sale must be labeled, although the 
range for the label will not be available 
until approximately October. (Until Oc
tober, there will not be enough test data 
available to ereate meaningful ranges). 
Vehicles sold before range values are 
available will state on the label that no 
range was available at the time the label 
was affixed.

The format and content of the label is 
illustrated by example in an Appendix to 
the regulations. The labels in the Appen
dix illustrate the explanatory language 
which EPA expects to be included on the 
label. However, EPA will review and ap
prove each manufacturer’s proposal for 
a label format, and the manufacturers 
have reasonable latitude in the specific 
design and language of their labels, as

* “Automobiles”, for the purpose of the Act, 
include light trucks.

long as the labels effectively convey the 
information shown on the samples. For 
1978, EPA may consider changes to the 
sample labels to improve consumer com
prehension, such as the use of graphics 
on the label.

The NPRM solicited public comment 
concerning the form and content of the 
labels and concerning the test proce
dures and test requirements proposed for 
the development of fuel economy data. 
Additional comment was requested on 
the effect of proposed requirements for 
the use of “specific labels” , (i.e., that such 
labels be used uniformly within a “model 
type” ), the procedures for determining 
the classification of vehicles into cate
gories of “comparable vehicles,” and the 
criteria proposed for EPA determinations 
of the acceptability of manufacturer- 
generated test data.

Some of the regulatory requirements 
which were the subject of the NPRM of 
May 21, 1976, have already been pro
mulgated. Certain provisions which are 
-essential for the measurement and cal
culation of manufacturers’ fuel economy 
averages under section 503 of the Act 
were originally published as part of this 
rulemaking since these provisions also 
relate to the measurement of fuel econ
omy for labeling purposes. The pro
mulgation of these provisions could not 
await this Notice of Final Rule Making 
since they are subject to a statutory 
deadline in section 503 of the Act. Con
sequently, they were published on Sep
tember 10, 1976 in the Notice of Final 
Rule Making pertaining to the calcula
tion of manufacturers’ average fuel econ
omies. See, Title 40, Chapter 1, Part 600— 
Fuel economy of motor vehicles, Fuel 
Economy Testing for 1978 Model Year 
Automobiles and Calculation Procedures 
for 1977 and Subsequent Model Year 
Automobiles; Exhaust Emission Test 
Procedures for 1978 Model Year Auto
mobiles and Light Duty Trucks, 41 FR 
38674.

Automobile dealers are required to 
make available, in their showrooms, cop
ies o f the current model year Gas Mileage 
Guide. EPA will compile the data for 
these guides and FEA will print and dis
tribute the Guide. Manufacturers and 
dealers may also print guides themselves, 
providing that they are essentially the 
same as the EPA/FEA Guide. Dealers 
must display the Guide prominently, and 
keep a sufficient stock so as to allow re
tention of copies by consumers.

The regulations below, fulfill the re
quirements imposed upon EPA by the En
ergy Policy and Conservation Act with 
respect to the labeling of 1977 and subse
quent model year automobiles. EPA has 
consulted with the Department of Trans
portation, Federal Energy Administra
tion, and the Federal Trade Commission, 
in the preparation of these rules as re
quired by section 5<$6 of the Act.

Detailed description of the action. The 
following sections of this notice describe 
in detail the action herein taken and note 
the major comments received and their 
disposition by EPA.

1. Baste definitions. Several key defini
tions are used throughout this preamble.

An introductory discussion of the terms 
will aid in understanding the rules. All of 
the following terms are defined in the 

»text of the regulations.
The Act requires that all automobiles 

be labeled with a sticker displaying fuel 
economy information. An automobile is 
defined as any 4-wheeled vehicle, pro
pelled by fuel, which is manufactured 
primarily for use on public streets, roads, 
or highways and which has a gross ve
hicle weight rating (GVWR) of 6000 
pounds or less. This definition includes 
types of cars and trucks which are cur
rently certified by EPA as “ light-duty” 
and are included in the 1976 EPA/FEA 
Gas Mileage Guide for New Car Buyers. 
Present EPA certification regulations (40 
CFR 86.077-2) define a light duty ve
hicle as a passenger car or passenger car 
derivative capable of seating twelve pas
sengers or less. A light duty truck is de
fined in the same regulations as being 
designed primarily for the purpose of 
transportation of property and having a 
6000 pounds GVWR or less. Therefore, all 
light duty vehicles and all light duty 
trucks (as defined for emissions certifi
cation purposes) will be required to dis
play a fuel economy label except those 
with a GVWR greater than 6000 pounds. 
(On February 12, 1976, EPA proposed 
rules extending the* GVWR upper limit 
for light duty trucks to 8500 pounds be
ginning with the 1978 model year (41 FR 
6279). Light duty trucks above 6000 
pounds GVWR will be required to be 
labeled according to these regulations if 
the Secretary of Transportation promul
gates rules applicable to these vehicles 
for some future model year.)

For fuel economy purposes, the first 
subdivision of a manufacturer’s product 
line is car line. A car line denotes a group 
of vehicles within a make or car division 
which has a degree of commonality in 
construction. Car line does not consider 
any level of decor or opulence and is gen
erally not distinguished by character
istics such as roof line, number of doors, 
seats or windows, although station wag
ons are considered distinct car lines from 
sedans. For example, in the 1976 EPA/ 
FEA Gas Mileage Guide for New Car 
Buyers, Buick, a division of General 
Motors had listed nine car lines: Electra, 
Skylark, Opel, Century/Regal, Century 
Wagon, Lesabre, Estate Wagon, Sky- 
hawk, and Riviera.

A subdivision of car line and the major 
level for labeling and reporting fuel 
economy is model type. A model type is 
defined as a unique combination of car 
line, basic engine, and transmission class. 
Thus, within a car line, a number of 
model types may exist depending upon 
the availability of various basic engines 
(displacement and number of cylinders, 
fuel system, and catalyst usage) and the 
transmission classes offered (automatic 
or manual). Each line entry in the Guide 
corresponds to a unique model type.

Although weight is not a model type 
determinant, it does figure into the cal-

* The harmonic average fuel economy is 
computed by taking the inverse of average 
fuel consumption where consumption is ex
pressed as gallons per mile.
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culation of the fuel economy for each 
model type. For testing and calculation 
purposes, each manufacturer’s product 
line is subdivided into base levels. A base 
level is a unique combination of inertia 
weight class, basic engine, and trans
mission class (the vehicle characteristics 
that most profoundly affect fuel econ
omy) . Note that base level is nearly the 
same as model type except that weight 
is substituted for car line. The fuel econ
omy for any model type is simply the 
sales-weighted, harmonic average of 
fuel economy of each base levçl compris
ing the model type. Again using the 
Buick example, a typical base level would 
be 3500 pound, 231 cubic inch, 6 cylinder 
engine with 2 barrel carburetor, catalyst, 
and manual transmission.

Another level of delineation is used to 
identify individual test vehicles. Base 
levels are subdivided into vehicle con
figurations. A vehicle configuration is de
fined as a unique combination of inertia* 
weight class, basic engine, and transmis
sion class (all of which determine a base 
level) plus engine code, transmission 
configuration, and axle ratio. Engine 
code goes beyond the definition of basic 
engine by isolating different variations 
of carburetor, distributor, and other key 
engine and emission control system com
ponents. Transmission configuration 
considers more than just manual or 
automatic and distinguishes transmis
sions primarily by the number of for
ward gears, e.g., three-speed manual and 
four-speed manual. An example of a 
vehicle configuration is 3500 pounds, 231 
cubic inch, 0 cylinder, 2 barrel carbu
retor engine and engine code 4, with 
catalyst, 4 speed manual transmission 
and 2.56 axle ratio.

U. Fuel economy labeling. The Act re
quires that manufacturers label (or 
cause to be labeled) each 1977 and sub
sequent model year automobile and that 
dealers maintain the label on the vehicle. 
Each label is required to indicate, (1) 
the fuel economy of the automobile, (2) 
the estimated annual fuel cost associ
ated with the operation of the automo
bile, and (3) the range of fuel economy 
of comparable automobiles; all of this 
information to be determined according 
to rules prescribed by the Administrator. 
EPA is also responsible for specifying, by 
rule, the form and content of the labels 
and the manner in which they are 
affixed.

Label'  format. Appendix IV  to these 
regulations provides samples of the label 
formats. Comments were solicited on the 
form, content, and language of the la
bels, and on the use of graphics on the 
label. Ford and General Motors re
sponded, suggesting minor revisions to 
the sample labels.

EPA concluded that minor changes 
should be evaluated on an individual 
basis in the process of label approval so 
that a manufacturer may have some 
flexibility to individualize his own label. 
Therefore, without judgment as to the 
merit of the specified changes suggested 
by the manufacturers, the sample labels 
have not been changed from the NPRM 
fo r  1977.

RULES A N D  REGULATIONS

Volkswagen commented that all of 
the explanation should be deleted from 
the label, including the vehicle descrip
tion information. Although the labels 
contain considerable verbiage, deletion 
of this information would be greater dis
service to the consumer than to publish 
it and risk confusion or deception, in 
the opinion of EPA and the consulting 
agencies.

Comments were also requested on the 
use of graphics on the labels. Ford and 
Mercedes Benz responded that space did 
not allow a comprehensive graphic de
scription on the label. Furthermore, the, 
increased complexity of the graphical 
representation would increase the cost 
of labeling.

The Office of Consumer Affairs re
sponded critically to the sample labels 
and suggested graphic substitutes. How
ever, some of the comments seemed to be 
directed at the labels in the NPRM in 
the May 21, 1976, F ederal R egister , 
which were misprinted. An errata notice 
was subsequently published on May 28, 
1976 (41 FR 21719). Based on the com
ments, the regulations are being pro
mulgated as proposed, allowing, but not 
requiring, graphic presentations. How
ever, EPA is considering further the use 
of graphics for model years following 
1977.

Types of labels. The labels are o f two 
basic types, general and specific. The 
general label displays sales-weighted, 
fuel economy estimates for a model 
type— a unique combination of car line, 
engine displacement, number of cylin
ders, fuel system, catalyst usage, and 
transmission type (manual or auto
matic) . A  specific label contains the fuel 
economy of a unique vehicle configura
tion identified by a more detailed de
scription of the engine (although not 
identified on the label), weight of the 
vehicle, axle ratio, and the number of 
forward speeds of the transmission.

Both general and specific labels list 
three fuel economy values: city, highway, 
and combined. The city fuel economy 
value is determined from operating one 
or more test vehicles over the driving 
schedule in the Federal Test Procedure 
(FTP) (also used to test for exhaust 
emissions) which simulates an average 
trip of 7.5 miles in an urban area at an 
average speed of just under 20 miles per 
hour. The city schedule consists of cold 
and hot engine startup segments with 
vehicle operation on a chassis dynamom
eter. The highway fuel economy value 
is measured by operating one or more 
test vehicles over the driving schedule in 
the Federal Highway Fuel Economy Test 
Procedure (HFET) , which is designed to 
simulate non-metropolitan ̂ driving at an 
average speed of 48.6 miles per hour and 
a maximum speed of 60 miles per hour. 
The highway schedule consists of a hot- 
engine startup with the vehicle operated 
on a chassis dynamometer. The third 
value displayed'is a combined fuel econ
omy value which is the harmonic average 
of the city and highway fuel economy 
values, weighted 55 and 45 percent, re
spectively, to reflect Federal Highway
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Administration data on national driving 
patterns.

Specific labeling reguirements. In prior 
years, manufacturers have been per
mitted to substitute specific labels for 
general labels on individual configura
tions without constraint. Manufacturers 
have used specific labeling to call atten
tion to those vehicle configurations with 
above average fuel economy within a 
model type. EPA proposed in the NPRM 
that if a manufacturer chooses to utilize 
a specific label, he is also required to 
apply specific labels to all automobiles of 
the same model type (i.e., all those auto
mobiles that would havebeen covered by 
a single general label). The agency pro
posed this requirement for the manufac
turers to provide protection against de
ceptive advertising use of the EPA fuel 
economy estimates. Because of adverse 
industry comments and concerns from 
the FEA that specific labels would not 
be widely used if this requirement were 
imposed, EPA explored other alterna
tives to the proposed requirement.

Two types of alternative approaches 
were examinèd. The first type of ap
proach would require specific labeling in 
the larger configurations within a model 
type. The two suboptions would require 
that x% of the model type be specific 
labeled by vehicle configuration ordered 
by decreasing sales volume, or that all 
configurations contributing more that 
y% of sales within a model type be spe
cific labeled. These approaches suffer be
cause they do not fully protect the con
sumer and they have the potential, as 
new configurations are added and sales 
projections change throughout the model 
year, for requiring as much testing as the 
EPA proposal.

The other type of approach attempts 
to insure that the worst car(s) are spe
cific labeled if the best are. This may 
theoretically be done by specifying either 
that all cars which are more than x miles 
per gallon below the general label value 
must be specific labeled (if specific label
ing is elected) or that a worst case car is 
specific labeled each time a better than 
average car is specific labeled. Although 
this approach may inform consumers of 
the worst fuel economy cars, it is not ad
ministratively workable since it is not al
ways possible to identify the worst fuel 
economy vehicles a priori. Furthermore, 
the one-for-one suboption may even fail 
to alert consumers to the fact that some 
configurations may get substantially 
poorer fuel economy than the fuel econ
omy leader because the worst car may 
never show up on dealer’s lots.

All things considered, the EPA has 
found no alternative which is superior 
with respect to the goals of reduced test 
load and consumer protection, while still 
permitting specific labeling, than the op
tion that was proposed. EPA is therefore 
requiring that after 15 days after fuel 
economy range information is made 
available, all configurations within a 
model type be specific labeled if specific 
labeling is chosen for any vehicle within 
the model type.

Model introduction period considera
tions. Several manufacturers expressed 
concerns regarding the impact of label-
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ing requirements on model introduction 
and suggested various means by which 
the requirements should be relaxed dur
ing the first weeks of production. Some 
manufacturers requested that EPA pro
vide a grace period during the first weeks 
of production during which either no 
labels would be required or no fuel econ
omy values would be required to be put 
on the labels. One manufacturer sug
gested that EPA permit the use of pre
liminary fuel economy values on general 
labels during this early production pe
riod and permit the revision of these 
values later in the model year.

Two requirements in early drafts of 
these regulations were the principal 
sources of manufacturers’ concerns in 
connection with the model introduction 
period. First, the requirement that labels 
include the range of fuel economy values 
for comparable vehicles would mean that 
no vehicles could be sold until enough 
manufacturers had completed fuel econ
omy testing »so that EPA could calculate 
meaningful1 ranges. It  was argued that 
this would tend to tie manufacturers’ in
troductions to one another/which would 
be anticompetitive and would be a dis
ruptive departure from past industry 
marketing practices, and that such an 
impact was not intended by EPCA.

The second problem associated with 
the beginning of the model year is related 
to the requirement that a general label 
Value be approved prior to the approval 
of specific labels within a given model 
type. This requirement provided the in
dustry with two unpalatable choices at 
the beginning of the model year. Either 
a manufacturer would have to complete 
all required and voluntary fuel economy" 
testing prior to the sale of the first vehi
cle, or he would be forced to restrict his 
early production to those vehicles for 
which general label values were available. 
(In  the past, manufacturers only had to 
successfully complete the testing of their 
emissions certification fleet prior to pro
duction, and could complete fuel econ
omy testing after production began.) 
Thus, this requirement would either 
delay the start of production or might 
seriously restrict the number of model 
types offered for sale near the beginning 
of the model year. This requirement 
might also have the effect of reducing 
the incentive fot* manufacturers to make 
early running changes (which often im
prove fuel economy) since the benefits' 
from such changes would not be reflected 
in general label values, which do not 
change during the model year from the 
values approved at the beginning of a 
model year. Neither a delay of produc
tion (as noted earlier), nor a restriction 
of the types of cars offered for sale was 
intended by the Act.

The regulations resolve these problems 
by relaxing the requirement that general 
label values be approved prior to the use 
of specific labels at the beginning of the 
model year and provide that ranges will 
not be required to be included on fuel 
economy labels until a reasonable time 
after all of the general label values which 
will be included in the first edition of the 
Guide have been disseminated to the in

dustry. EPA is requiring that labels on 
cars imported or manufactured 16 or 
more days after the fuel economy ranges 
are made available show the applicable 
value for the range. Since the bulk of 
general labels will be approved by this 
time, this is also the time that EPA will 
impose the requirement that specific 
labels be used for all configurations with
in a model type or general labels be used.

One manufacturer did not find these 
changes to the draft regulations entirely 
satisfactory. Due to this manufacturer’s 
particular marketing strategy, a very 
large number of configurations were 
planned to be put into production at the 
beginning of production (whereas most 
manufacturers apparently begin produc
tion mainly with the jnost popular con
figurations). Consequently, the use of 
specific labeling for these vehicles would 
entail a large volume of testing that was 
not easy to perform in the time available. 
This manufacturer suggested that EPA 
accept the use of “ interim” , label values 
which would be amended and replaced by 
“final”  values after he had completed all 
fuel economy testing. Since these interim 
label values would not include test data 
from early running changes or from 
voluntary fuel economy data vehicles 
(submitted to offset the effects of test 
data from “worse case1’ emission data 
vehicles), interim values would be lower 
than final values.

EPA rejected the use of such interim 
values for several reasons. First, the 
values on these labels would be different 
from values in the Mileage Guide. This 
would be unnecessarily confusing to the 
public. Second, the use of such values 
would result in two identical model types 
appearing with different fuel economy 
values. Once again, public confusion 
would result. Finally, since the interim 
values would be invariably lower than the 
final values, the credibility of the values 
would be diminished in the eyes of the 
public. These effects would result in de
creased public acceptance and use of the 
fuel economy information provided by 
the labels and Mileage Guides which 
would be inconsistent with the intent of 
the Act.

The granting of a blanket grace period 
was rejected by EPA as unauthorized by 
the Act and contrary to both the intent 
of the Act and the public interest.

Fuel cost estimate. Every label will 
display an average annual fuel cost 
estimate based on the combined fuel 
economy that appears on that label. The 
EPA Administrator will, with assistance 
from the Secretary of Transportation 
and the Federal Energy Administrator, 
determine the proper values for the 
average annual mileage for a new car 
and the averagé cost of fuel respectively, 
and will advise the affected manufac
turers of these values.

Neither the fuel economy values nor 
the average annual fuel costs initially 
determined for a general label will be 
revised during the course of a model 
year. However, on specific fuel economy 
labels, both the fuel economy figures and 
the annual fuel cost estimate will be 
updated to reflect any mid-year produc

tion modification that creates a new 
vehicle configuration.

Fuel economy range. The Act specifies 
that fuel economy labels contain the 
range of fuel economy of comparable 
automobiles. This range will be the 
range of the city /highway combined fuel 
economy values for all model types in
cluded within a class.

All vehicles within a car line (or‘ 
truck line) will be grouped into a single 
class. (Station wagons will constitute a 
separate car line.) One* distinct range 
will be calculated for each class for use 
on both general and specific labels. The 
range will consist of the highest and 
lowest combined fuel economy results 
of all model types within the class, i.e., 
the range of the general label values 
within the class. Since the fuel economy 
booklet is the primary source of com
parative vehicle fuel economy informa
tion and lists general label values, it is 
desirable that other sources of informa
tion, such as the label range values, be 
consistent. Additionally, for those vehi
cles included in a published edition of 
the fuel economy booklet, a consumer 
will be able to compare the fuel economy 
values of other model types of the same 
class and other classes.

EPA recognizes that regardless of the 
approach adopted for establishing the 
range of fuel economy values used on 
labels, there can be some degree of con
fusion for the potential car buyer. For 
example, if the range were to be based 
on specific label values, potential car 
buyers would have no practical way to 
ascertain which vehicles represent the 
extremes of the range since this informa
tion cannot readily be kept up-to-date 
and published in current booklet form. 
Conversely, if ranges are based on gen
eral label values, vehicles that are 
specific-labeled could show fuel economy 
values outside of the range. EPA has con
cluded that less confusion will result 
from using the latter scheme, and will 
explain in the fuel economy booklet why 
SQme specific-labeled vehicles may show 
fuel economy values outside the range 
given on the label. Therefore, the range 
values .will be based upon model type 
(i.e., general label) combined fuel econ
omy figures for all automobiles deter
mined to be in the same class.

Classification of vehicles. The Agency 
considered three basic issues relating to 
vehicle classification:

1. How many classes should there be and 
what dividing lines (cut points) should be 
employed between the classes?

2. Should the classes have descriptive names 
or be designated by a number or letter?

3. O n  what basis should car Unite (and 
truck lines) be assigned to a class?

EPA concluded that a system that 
groups.automobiles into a relatively small 
number of classes is most desirable. Too 
few classes have the «effect of grouping 
too many dissimilar cars together and 
would, not provide meaningful compara
tive information. On the other hand, a 
large number of classes is tantamount to 
putting each vehicle, in its own unique 
class, which frustrates the purpose of 
putting the range on the label.
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Regarding the names of the classes, 
there are advantages to both approaches 
posed in question 2 above. The Agency 
sees merit in a scheme that usés descrip
tive terms that consumers generally 
understand. For example, passenger 
automobiles might be designated as 
“subcompact” , “ compact” , “ intermedi
ate” , “ full-size” , or “sports/specialty” . 
For light trucks, common categories are 
“small pickup”, “standard pickup” , and 
“utility/special purpose”. These classes 
are often used by trade publications, in
dustry associations, and consumer testing 
organizations to identify vehicles. How
ever, the disadvantage of using such 
names is that the class into which a ve
hicle is grouped for fuel economy labeling 
purposes-may differ from the marketing 
intentions of the manufacturer. EPA 
wants to avoid any interference with 
manufacturer’s marketing efforts. For 
this reason, EPA" noted in the NPRM 
that there may be some advantage to 
identifying the classes by using numbers 
or letters (e.g., “ 1” , “ 2” , or “A ” , “B” ). 
Comments to the NPRM were almost 
evenly split with half the respondents 
supporting usage of descriptive names 
due to their greater consumer identifica
tion while others were against this usage 
due to the potentially great and inappro
priate marketing impact of the resulting 
vehicle identification. In order to mini
mize EPA’s intrusion into the manufac
turer’s marketing schemes and still 
achieve some consumer recognition, EPA 
will, to the extent possible, use simple, 
descriptive names for vehicle classes.

Concerning the third issue, the basis 
for class determination, EPA could find 
no commonly accepted, objective criteri
on by which vehicles could be grouped 
into categories. Although the majority of 
existing classification systems are related 
to vehicle size, classification is apparently 
determined subjectively based largely on 
the “marketing intent” of the manufac
turer, or his intent as it may be perceived 
by some other classifying organization. It  
is not acceptable, in the Agency’s opinion, 
to employ subjective evaluations for class 
assignments even if an objective ap
proach may appear to misclassify a small 
number of vehicles.

EPA has examined several methods for 
objectively categorizing automobiles into 
classes. A primary consideration in 
evaluating any alternative, approach was 
that the method be consistent with the 
proposed labeling scheme (i.e., general 
and specific) to the extent that no pro
liferation in the number of labels re
sults. For example, a general label fre
quently includes automobiles in more 
than one weight class. Consequently, a 
method of defining classes of vehicles 
based on weight would necessitate that 
either more than one range appear on a 
single general label or that multiple ver
sions of the same general label be used. 
Also, using weight as a criterion would 
provide-little consumer information, be
cause few people are believed to buy cars 
by weight.

In the NPRM, EPA had identified sev
eral basic types of vehicles: conventional 
passenger cars (generally designed to
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carry at least four persons and a mod
erate amount of luggage), station wagons 
(generally designed to carry at least 4 
passengers and a large amount of lug
gage or property), sports passenger cars 
(normally designed to carry only two per
sons and a limited amount of luggage) , 
luxury passenger cars (designed to carry 
anywhere from two to six persons, but 
costing significantly more than the aver
age consumer normally considers on 
spending for^an automobile), pickup 
trucks (distinguished by limited passen
ger capacity and an open cargo bed), 
vans and a number of other utility or 
special purpose light duty trucks. EPA 
concluded, that, if administratively pos
sible, vehicles should be objectively 
grouped in a manner consistent with 
these basis types of vehicles. The NPRM 
specifically requested comment on this 
issue of grouping comparable vehicles 
into classes.

Almost all manufacturers agreed that 
an approach that grouped automobiles 
according to basic design should be used. 
Most further concurred with the EPA 
proposal to further subdivide conven
tional cars according to size. A significant 
number of adverse comments were re
ceived, however, on the proposed sepa
rate classification of luxury passenger 
cars on the basis of a base price of $15,000 
or more. It was generally agreed that the 
$15,000 cut point is arbitrary, has little 
or no relationship to fuel economy, and 
would likely have to be continually re
vised in order to consistently group spe
cific vehicles. Consequently, EPA has de
cided to drop any consideration of luxury 
vehicles as a separate class and consist
ently group vehicles according to design 
or measurements of size or usefulness.

Light duty trucks will be divided into 
small pickup trucks, standard pickup 
trucks, and van/special purpose trucks as 
proposed. The cut point between the 
small and standard classes of pickups 
will be made at 4,500 pounds GVWR. 
Comments suggested that wheelbase 
length was not an acceptable discrimi
nator In  that it has little relationship to 
overall or interior vehicle size, cargo ca
pacity or vehicle usefulness and would 
not be readily understood by consumers. 
Although one manufacturer suggested 
that vans be separately categorized on 
the basis of enclosed cargo volume, this 
would not adequately separate true van- 
type trucks from other enclosed light 
duty trucks and will therefore group 
these vehicles together in a single class.

Conventional passenger cars are more 
difficult to classify since there are so 
many variations and they are continually 
changing from year to year. EPA and 
FEA analyzed several different methods 
for classifying passenger cars. Two ap
proaches were proposed in the NPRM. 
One approach, classification of cars on 
the basis of wheelbase length, was not 
supported by any of $he comments and 
was dismissed by EPA because it did not 
properly class downsized future product 
lines. The other approach, termed the 
“volume” approach, was strongly sup
ported by comments and is compatible 
with the space and weight conscious de
sign of future product lines. As proposed,
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the volume approach utilized a combina
tion of interior and exterior volume in
dexes. However, upon reconsideration of 
all of the issues involved, EPA has con
cluded that the approach used should be 
based, to the greatest extent possible, on 
a measure of vehicle utility rather than 
being based on factors which may be in
fluenced primarily by styling considera
tions and which do not closely correlate 
with the basic passenger and luggage 
carrying ability of the vehicle. The ex
terior volume index does not fit this new 
criterion. It  is entirely possible to change 
any of the three dimensions that make 
up tiie exterior volume index (length, 
width or height) without affecting the 
utility of the vehicle. Moreover, it is also 
possible to significantly increase a vehi
cle’s utility without changing any of 
those dimensions. Therefore, EPA is us
ing the interior volume index that was 
discussed in the NPRM as the sole basis 
for the classification of passenger auto
mobiles into comparable classes, except 
two seaters.

In order to make this interior volume 
scheme as simple and manageable as 
possible, EPA will group all passenger 
automobiles (other than station wagons) 
into five classes:
Two-seaters— cars required to be equipped 
. with 'only two seat belts,

Subcompact cars— cars with interior volume 
indexes of less than 100 cubic feet, 

Compact cars— cars with interior volume in
dexes from 100 to less than 110 cubic feet, 

Mid-size cars— cars with interior volume in
dexes from 110 to less than 120- cubic feet, 
and

Large cars— cars with interior volume in
dexes equal to, or greater than, 120 cubic 
feet.

Similarly, for station wagons, -the 
classes and cut points are to be:
Small station wagons— station wagons with 

interior volume indexes of less than 130 
cubic feet,

Mid-size wagons— station wagons with inte
rior volume indexes of 130 to less than 160 
cubic feet, and

Large station wagons— station wagons with 
interior volume indexes equal to, or greater 
than, 160 cubic feet.

This scheme does not represent a great 
departure from the volume approach 
originally proposed. However, the Agency 
does see this modification as an im
provement to the overall concept, since 
the deletion of the exterior volume index 
removes the sensitivity of the classifica
tion scheme to minor or purely cosmetic 
changes in vehicle exterior dimensions 
which do not influence vehicle utility.

The calculation of the interior volume 
index is identical to the proposal in the 
NPRM (as modified version of the 
Society of Automotive Engineers (SAE) 
Recommended Practice JllOOa). In 
addition, the regulations include proce
dures for the calculation of the usable 
luggage capacity of two-passenger ve
hicles, which is not expressly considered 
by the SAE procedure.

The fuel economy booklet which 
dealers must stock in their showrooms, 
(i.e., the Guide) will designate the class 
for. each model type listed. In addition, 
the booklet will include the passenger/
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cargo-luggage volume for each model 
type as an aid to consumers in the selec
tion of fuel efficlent/utilitarian vehicles.

Updating of fuel economy range in
formation. The NPRM proposed that at 
the beginning of each model year, EPA 
•would issue fuel economy ranges for 
each class of comparable vehicles as soon 
as enough data had been collected to 
calculate meaningful ranges. EPA would 
update these ranges during the model 
year if additional data on newly intro
duced model types made the original 
ranges unrepresentative. Por the 1977 
model year, the original issue date for the 
range was September 17, 1976. In each 
case, manufacturers would be required 
to include the most current range on 
labels affixed to automobiles manu
factured or imposed after 15 calendar 
days following receipt of the data. Auto
mobiles manufactured or imported before 
the first range is available will be re
quired to contain language on the label 
stating that no fuel economy range was 
available as of the date of production or 
im portation. EPA requested comments 
on the appropriateness of this procedure, 
and on the specific time period involved.

Most manufacturers supported the 
basic updating procedure if it were lim
ited to a reasonable number of times 
within the model year. As noted in the 
Preamble to the NPRM, it is expected 
that the range will only be updated once 
in one model year. However, some man
ufacturers commented that 15 days were. 
not sufficient lead time in order to im
plement a change to the label informa
tion such as addition or change of the 
range of fuel economy of comparable ve
hicles. Rather, they indicated that a 
minimum of from 30 to 60 days was ab
solutely necessary. The Agency appreci
ates the significant burden imposed on 
manufacturers under a time limitation 
of 15 days to change label range infor
mation. However, allowing 30 to 60 days 
to implement required label changes 
would result in a significant number of 
vehicles being labeled without the latest, 
correct fuel economy information. The 
Agency has determined that such prolif
eration of misinformation is not in the 
best interests of the public. The final reg
ulations are promulgated as proposed 
with a 15-day time limit for updating 
the label range values.

One foreign manufacturer pointed out 
that under this provision of the proposed 
regulations, a vehicle labeled in the home 
country during assembly but arriving in 
the Ü.S., twenty days later could be re
quired to be relabeled with an updated 
range. EPA did not intend to place such 
an additional labeling burden on foreign 
manufacturers. Therefore, this section of 
the regulations has been changed for 
fiwfl.1 rule making so as to require only 
that vehicles manufactured 16 days after 
the new range is made available incor
porate that updated range on their fuel 
economy labels.

ttt Booklet availability. Automobile 
dealers are required, beginning with the 
1977 model year, to make available to 
prospective purchasers the booklet con
taining fuel economy and estimated fuel

cost information. For each model year, 
EPA will transmit to the Administrator 
of the Federal Energy Administration a 
copy of the booklet suitable for repro
duction, with the first edition expected 
to be available about the end of October. 
A second edition will be prepared in Feb
ruary which will include all model types 
certified after the compilation of the first 
edition. FEA will reproduce the booklets 
and make copies available to automobile 
dealers and other interested parties. 
Other parties may also reproduce the 
booklet for purposes of satisfying these 
requirements. Therefore, a description 
of the ways in which copies may deviate 
from the FEA-printed booklets are also 
included in the regulations. Since de
livery of the booklets to the dealers is 
within the control of FEA and not thé 
dealers, no firm calendar date is set for 
the initial availability to consumers.

EPA intended to include in the NPRM 
that the booklet would also identify ve
hicles considered within a specific com
parable class. However, this item was 
omitted from the NPRM but is being 
included in the final regulations.

IV. Fuel economy data vehicles. Fuel 
economy data vehicles are those vehicles, 
in addition to emission certification ve
hicles, which are tested to measure fuel 
economy for the purposes of including 
the results in the booklet for labeling or 
to calculate manufacturers’ fuel economy 
averages.

Fuel economy data vehicles may either 
be required or may be optional depending 
on the situation. For example, in a case 
in which additional data are necessary 
to calculate the manufacturer’s general 
label values, fuel economy data vehicles 
are required. On the other hand, a manu
facturer may voluntarily submit data 
from additional vehicles for use in cal
culation of specific labels or to supple
ment the minimum data base required 
to calculate a general label fuel economy 
value.

The need for fuel economy data vehi
cles arises from the fact that not all 
base levels are represented by emission 
certification tests. For purposes of de
termining compliance with emission 
certification standards, manufacturers’ 
product lines are divided into engine 
families. Relatively few test vehicles 
(usually three to five) are tested from 
each engine family. These emission data 
vehicles are selected on the basis that 
the configuration is either projected to 
be a high seller or one that would be 
expected to exhibit high emissions. The 
expected high emission vehicle is se
lected on the premise that if the worst 
car in the engine family can meet the 
standards, the rest will likely meet the 
standards. Hence, a significant fraction 
of the vehicle configurations covered by 
a certificate of conformity may not have 
been tested for emissions or fuel econ
omy.

Fuel economy data vehicles can have 
one or two origins: prototypes, such as 
used for'emission certification, or pro
duction vehicles. Production vehicles, in
eluding those that might be a part of a 
manufacturer’s emission audit program

or a Selective Enforcement Audit (SEA) 
test order, must be qualified by such pro
cedures as checking the calibratiorj^of 
key components to assure that the vehi
cles are capable of generating repre
sentative fuel economy values.

One manufacturer commented that 
SEA vehicles and production vehicles are 
not appropriate to use as fuel economy 
data vehicles. SEA vehicles are tested at 
low mileage, which this manufacturer 
considers unacceptable. Production vehi
cles would be unavailable at the begin
ning of the year to serve as fuel economy 
data vehicles, and are typically produced 
at some location far removed from the 
testing site. However, although this par
ticular manufacturer may not wish to 
use SEA vehicles, it is still appropriate 
to leave these provisions in the regula
tions. The Agency is of the opinion that 
data generated by SEA vehicles and pro
duction vehicles can provide valid fuel 
economy data (assuming that they meet 
the requirements of Subpart A of Part 
600), and allowing their use gives added 
flexibility to the manufacturers. The use 
of SEA vehicles is not required by the 
regulations, but remains optional with 
manufacturers.

In additidn to these options, to ease 
the burden of submitting additional data, 
manufacturers are permitted to change 
componnets on previously tested vehicles 
to represent other vehicle configurations. 
Fuel economy data vehicles may also be 
tested at different inertia weight and 
road load power settings in order to rep
resent more than one vehicle configura
tion.

Fuel economy data vehicles are per
mitted to have accumulated up to 10,000 
miles. Although the 1976 voluntary fuel 
economy program specified some mini
mum mileage (2,000 miles for non-cata
lyst vehicles and 4,000 miles for catalyst 
vehicles), these final regulations elimi
nated the minimhm. It  is generally ac
cepted that the fuel economy of a ve
hicle improves with the first few thou
sand miles as friction decreases, However, 
some automobile engines may be manu
factured in such a way that the initial 
break-in period is minimized by operat
ing the engine on a dynamometer or 
some other technique. By the time the 
vehicle completes the production proc
ess, the fuel economy characteristics of 
the vehicle may be essentially represent
ative of a stabilized automobile. There
fore, the Agency has concluded that the 
question of the minimum mileage at 
which a test vehicle is capable of pro
ducing representative fuel economy data 
is best left to the manufacturer, since 
it would be to the manufacturer’s dis
advantage to test a vehicle prior to the 
time it is stabilized from a fuel economy 
standpoint.

As an additional criterion, all fuel 
economy data vehicles must meet appli
cable emission standards in order to be 
accepted for fuel economy purposes. I f  a 
vehicle fails to meet standards, no pen
alty is imposed under the fuel economy 
program other than rejecting the vehicle 
for the purposes of fuel economy testing. 
By permitting this increased flexibility
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in selecting and testing fuel economy 
data vehicles, manufacturers are encour
aged to submit additional vehicles, thus 
improving the accuracy of the booklet 
and label values and encouraging par
ticipation in specific labeling. However, 
if individual configurations or groups of 
fuel economy data vehicles experience 
difficulty (in meeting emission standards 
during fuel economy testing, the Admin
istrator may carry out appropriate in
vestigations under the provisions of the 
Clean Air Act to identify the specific 
emission-related problèmes), the extent 
of the problèmes), and the corrective ac
tion.

Two manufacturers commented that 
they felt that jeopardy unde*r the Clean 
Air Act based upon the testing of fuel 
economy data vehicles was unjustified. 
However, the Agency cannot ignore overt 
indications of emission non-compliance. 
Since the manufacturer suffers no direct 
penalty other than being asked to supply 
more data (fuel economy data vehicles 
exceeding emission standards may trig
ger an investigation, but do not auto
matically trigger any adverse action), 
EPA has concluded that a manufacturer 
that is actually in compliance with the 
Clean Air Act will suffer no inappropri
ate jeopardy.

The final regulations also include the 
proposed provision by which a manufac
turer can use analytical techniques to de
velop additional fuel economy data in 
lieu of testing actual vehicles. The tech
niques must be approved by EPA prior 
to use for generating data for fuel econ
omy labeling. It  is expected that the ap
proval of analytical methods would be 
limited to those addressing parameters 
with readily quantifiable effects on fuel 
economy such as axle ratio, inertia 
weight, and road load power setting.

All comments on this aspect of the 
NPRM* were in favor of the provision. A l
though a number of issues relating to de
tails of the administration of the provi
sions were raised, the Agency has con
cluded that it is inappropriate to include 
such details as part of these regulations. 
These details relate to the individual 
manufacturer’s techniques used to pre
dict fuel economy, and each manufac
turer’s proposal will be evaluated indi
vidually when it is submitted.

V. Additional comments. A number of 
manufacturers supplied comments and 
information which were not specifically 
solicited by the NPRM.

Comparability of test procedures. One 
manufacturer was concerned, that no
where in the regulatory package did 
EPA address the comparability of test 
procedures to those used in the 1975 
model year (a requirement of section 503 
of the A ct). In particular, this manufac
turer pointed out a discrepancy in the 
carbon balance equation used to calcu
late fuel economy from exhaust emis
sion test results as published in the 
NPRM from equations published earlier. 
Although the Act only requires compara
bility of test procedures for data used in 
the calculation of a manufacturer’s aver
age fuel economy (not a part of this rule 
making), EPA fully intends that the

labeling program use test procedures 
comparable to those used in the 1975 
model year. Directly addressing the com
ment, EPA has determined that the ver
sion of the carbon balance equation pub
lished prior to the NPRM was incorrect 
and was not the equation actually used 
by EPA in the 1975 model year. The 
equation published in the NPRM does 
correctly represent the 1975 model year 
procedure, is identical to the 1975 pro
cedure, and is therefore “comparable” .

Vehicle configuration definition. Sev
eral manufacturers commented on the 
proposed definition of vehicle configura
tion. The NPRM defined vehicle configu
ration, engine code and transmission 
configuration. Most of the respondents 
were concerned that the vehicle configu
ration definition was expanded from the 
definition used in the 1976 labeling pro
gram. EPA intends that these published 
definitions would actually operate in the 
same-manner as the earlier definitions 
from voluntary fuel economy programs. 
Although the prerogative of the Admin
istrator to define transmission configu
ration is expanded in the definition in 
the NPRM, in almost all cases, these 
(transmission) parameters are uniform 
within a 1976 vehicle configuration, or 
involve differences o f insignificant mag
nitude, thus very few new configura
tions would be created by potential sub
division of 1976 configurations according 
to the new definitions.

Two manufacturers commented that 
axle ratio should be replaced by N/V1 in 
the vehicle configuration definition. N/V 
was not included as a vehicle configura
tion parameter because Of the excessive 
number of vehicles required to evaluate 
the effect of N/V. The often minor dif
ferences in fuel economy that this 
change would monitor do not warrant 
the additional expense that the testing 
would entail.

EPA defined vehicle configuration 
parameters by isolating those charac
teristics which most predominantly a f
fect fuel economy. Based on data from 
past model years, the'parameters which 
were most promising from a cost effec- 
tiveness/fuel consumption sensitivity 
standpoint were included in the defini
tion. EPA could not agree with one com
mentator’s contention that engine code 
and calibration items, as well as the var
ious transmission variables, do not 
cause detectable changes in fuel con
sumption. Data from past years’ fuel 
economy testing supports the Agency's 
position.

The vehicle configuration, engine 
code, and transmission configuration 
definitions from the NPRM are being re
tained in this final rule making.

EPA processing time. The proposed 
regulations notified manufacturers that 
they should submit requests for label 
calculations and approval twenty-five 
days before the manufacturer wishes to 
use these labels. Some manufacturers

1 N/V ratio is defined as the quotient of 
engine speed in RPM divided by vehicle speed 
in MPH measured in the lowest numerical 
ratio, i.e., highest transmission gear.

commented that, based upon past ex
perience under the voluntary fuel econ
omy labeling programs, twenty-five 
working days time allowance for the Ad
ministrator to approve label fuel econ
omy values is excessive and should be re
vised downward to a maximum of 15 
working days.

Furthermore, some manufacturers 
commented that the regulations should 
also include a minimum time span with
in which the Administrator initiates ac
tion on a labeling request. The--purpose 
of the regulations is to instruct the regu
lated industry as to the procedures it 
must follow, not to constrain the Admin
istrator to maximum response time. How
ever, the proposed labeling regulations 
implied that a working 25-day period 
would provide sufficient lead-time to as
sure the Administrator’s approval of label 
values. As4n past voluntary programs, it 
is expected that the Administrator will 
respond arid approve label values on the 
average in much less than 25 working 
days. The proposed regulation provision 
is only intended to provide guidance to 
the manufacturer, indicating a reason
able maximum time period which he 
should incorporate in his plans if the 
timing of receipt of an approved label 
value is crucial. The probable maximum 
time considered is still accurate.

Label maintenance. The Motor Vehicle 
Manufacturer’s Association commented 
that dealers should be permitted to re
move labels from automobiles being 
used for test, demonstration, or similar 
purposes provided that a proper label is 
affixed to the automobile before it is 
offered for sale.

The Act requires that a manufacturer 
cause to be affixed and a dealer cause to 
be maintained a fuel economy label. 
Nowhere in the Act is there provided 
any exemption to this requirement. The 
Automobile Information Disclosure Act 
makes the same requirements for the 
price label. In addition, common logic 
dictates that the intended effect o f the 
fuel economy label is most likely to be 
realized on demonstration vehicles, 
which are Intended to influence buyer 
decisions. I f  a dealer removes a label, 
and the car is sold without a label the 
manufacturer could be prosecuted for 
failure to attach the label, or the dealer 
could be prosecuted for a failure to 
maintain it.

Label location. Several manufacturers 
commented that the requirements for 
label location on the vehicle are too re
strictive, are unnecessarily burdensome 
and will result in disruption of the 
manufacturing process. The Automotive 
Information Disclosure Act allows the 
price (“Monroney” ) label to be affixed 
to the “windshield, or any side window” . 
Since the fuel economy may be com- * 
bined with the Monroney Label, it seems 
reasonable to use the same guidelines for 
label location. Thus, these regulations 
permit the fuel economy label to be 
affixed to the windshield, or any side 
window, but It must be located as close 
to the Monroney label as possible if  not 
incorporated iri the Monroney label 
itself.
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Updating of labels. The proposed reg
ulations prohibited a manufacturer from 
changing the fuel economy values of an 
approved specific label. One manufactur
er requested that these regulations be 
amended to allow a manufacturer to, at 
his option, add more test data so as to 
change the specific label fuel economy 
value; Prior to label approval, a manu
facturer may submit all of the informa
tion (including test data) he feels is nec
essary in order to calculate a representa
tive fuel economy estimate. However, 
EPA has determined that labeling ve
hicles which are otherwise identical with 
different fuel economy values would re
sult in consumer confusion. Therefore, 
after EPA has approved fuel economy 
label values, these values may not be 
changed throughout the rest of the model 
year.

Definitions. Manufacturer’s comments 
pointed out that since the Preamble and 
the Notice refer to “ introduction date”, 
this term should be explicitly defined in 
the regulations. EPA has dropped the 
term “Public Introduction Date” and is 
using the range requirement date in lieu 
of the public introduction date.

Inspections. Several comments ex
pressed concern with that portion of the 
proposed regulations providing for unan
nounced inspections by authorized EPA 
Enforcement Officers and suggested that 
these inspections were violative of the 
Fourth Amendment to the U.S. Constitu
tion. I t  was suggested that EPA Enforce
ment Officers be admitted to a manufac
turer’s facilities only after reasonable 
prior written notice and/or a judicial 
warrant. ( I t  should be noted that the 
rules provide that unannounced entries 
may be made only after authorization by 
the Assistant Administrator for Enforce
ment.)

Because of the inevitable conflict of in
terest which results from any compliance 
system where a significant part of the 
regulatory activity is controlled by those 
being regulated, it is essential that EPA 
personnel have access to manufacturer’s 
facilities in order to determine whether 
the requirements of the regulations are 
being faithfully followed. Specificallyr 
the inspection and monitoring activities 
shall be for the purpose of gathering in
formation to enable the Administrator to 
satisfy himself that required records are' 
being kept, that products which will be 
tested are being selected and properly 
prepared for testing, that tests are being 
properly conducted and that the testing 
instruments are accurate. Such inspec
tion and monitoring activities will in
clude access to all facets of the testing 
program required by the regulations; rec
ords, and test results which must be 
maintained; and facilities (production, 
test and storage) which are connected 
with the fuel economy testing and label
ing of a manufacturer’s automobiles.

At a minimum, 24 hours prior notice 
will normally be given to a manufacturer 
by the Director of the Mobile Source En
forcement Division or his representative 
advising him of any visit of EPA En
forcement Officers. However, the regula

tion does provide for notice only at the 
time of the visit provided the visit is spe
cifically authorized in writing by the As
sistant Administrator for Enforcement.

Such unannounced entries by properly 
authorized and certified EPA Enforce
ment Officers are reasonable and are in 
compliance with the U.S. Constitution. 
Colonade Catering Corp. v. United States, 
397 U.S. 30 (1970) ; United States v. Bis
well, 406 U.S. 311 (1972); Wyman v. 
James, 400 U.S, 309 (1971). Such entries 
are limited to reasonable hours and spec
ified facilities of the manufacturer 
which are rélevant to fuel economy test
ing. Moreover, because of the critical na
ture of the Agency’s information gather
ing purpose under the Act, provision for 
such entry is necessary to insure the ac
curacy of the fuel economy figures and 
the compliance by the manufacturer with 
the fuel economy procedures.

Most importantly, section 505(c) of 
the Act (15 U.S.C. §2005(c)) clearly 
grants authority to make such inspec- . 
tions; “ Such manufacturer shall, upon 
request of a duly designated agent of the 
Secretary (of DOT) or the EPA Ad
ministrator who presents appropriate 
credentials, permit such agent, at rea
sonable times and in a reasonable man
ner, to enter the premises of such manu
facturer to inspect automobiles and ap
propriate books, papers, records, and 
documents.”

Additionally, some manufacturers 
commented that the Act does not allow 
EPA to require that manufacturers ad
mit an EPA Enforcement Officer to a fa 
cility that the manufacturer neither 
owns nor controls. This provision is de
signed for those manufacturers who may 
contract with an independent testing fa
cility for their fuel economy testing. 
Such-testing by independent laboratories 
is permissible under the regulations. It  is 
not consistent with the purpose of the 
Act to allow a manufacturer to circum
vent the inspection provisions by con
tracting the fuel economy testing to in
dependent test facilities. An independent 
testing facility contracted for by the 
manufacturer is as much a manufac
turer’s testing facility for the purposes of 
this Act as one owned by a manufac
turer. A  manufacturer wlio so contracts 
with an independent laboratory without 

- assurance that the manufacturer’s vehi
cles will be subject to the same inspec
tion as in a manufacturer’s own facilities 
will risk having the test results not ac
cepted by the Administrator.

EPA has deleted the provision under 
which EPA Enforcement Officers may, 
during the course of an inspection, re
quire the manufacturer to conduct addi
tional fuel economy testing. However, 
since the purpose of an inspection is to 
uncover any potential discrepancies in 
fuel economy test data submitted by the 
manufacturer, the right to require addi
tional testing has been retained. I f  an 
inspection Indicates that manufacturer 
fuel economy test data may be unrea
sonable or unrepresentative due to fail
ure of the manufacturer to follow proper 
testing procedures or use good engineer
ing practice, or improperly calibrated or

faulty test equipment, EPA will notify 
the manufacturer in writing that addi
tional testing is required and either re
quest that the manufac timers conduct 
the tests or submit vehicles for testing. 
The fact that fuel economy data has al
ready been accepted by the Administrator 
shall not limit the Administrator’s right 
to require additional testing. The provi
sion has been added vto provide that the 
Administrator may reject data on the 
basis of the finding of an inspection and 
to recalculate a manufacturer’s average. 
Á manufacturer would be given the right 
to a hearing in such an event pursuant 
to § 600.009.

Assistance to enforcement officers. 
Comments were received protesting the 
requirements of § 600.005(b) (5) (iv ), the 
definition of reasonable assistance. The 
NPRM required clerical services, making 
personnel available to provide informa
tion to the Enforcement Officer, the limi
tations of an employee’s selection of 
counsel, and the authority of an En
forcement Officer to order additional 
testing. In response to the comments, 
these provisions have been reduced in 
scope in the final rules.

Record keeping. One manufacturer 
commented that requirements for record
keeping of fuel economy data vehicles 
were excessive and unnecessary. They 
contended that they should be required 
only to document that the vehicle was 
built to released specifications and that 
use prior to fuel economy testing was not 
unusual or extreme.

The Act gives the Administrator very 
broad power to require that records be 
made and maintained. Since much of the 
testing and mileage accumulated con
ducted under these regulations will not 
be witnessed by the Administrator or his 
agent, it is imperative that complete rec
ords be kept in order to verify that all 
procedures employed were in concert with 
'the regulations. The Agency believes that 
it is imperative that its ability to monitor 
and maintain the integrity of the pro
gram be maintained, and complete and 
accurate record keeping procedures are 
essential to this end.

VI. Revision of regulations for 1978 and 
later model years. Although these regula
tions are final for 1977 and will continue 
in effect for subsequent model years un
less superseded, EPA.recognizes the need 
to continually consider appropriate im
provements to the program. Certain is
sues have already been identified as ap
propriate for reconsideration and pos
sible revision for 1979 and later model 
years. Among the regulatory provisions 
that have been so identified are the fol
lowing:

(1) The method of classification of com
parable automobiles Including the way in
terior volume is measured, the selection 
of borders (cut points) between classes of 
cars and the possible use of additional ob
jective criteria for the classification of car 
lines which fall on or near the cut points;

(2) The number, types and requirements 
for use of labels, l.e., should there continue 
ito be two types of labels (general and 
specific) or should the grouping of vehicles 
currently included in the general label be 
revised to be narrower, though less narrow
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than that currently used for the specific 
label, so that’only one type of label would be 
used?

Although any revisions will be subject 
to formal proposal in the F ederal R eg
ister  and a formal comment period prior 
to promulgation, EPA would appreciate 
the comments of interested parties as to 
appropriate revisions to these regulations 
for the 1978 model year and those follow
ing by January 10,1976 so that rule mak
ing could take place in time for the 1978 
model year. Such views may be sent in 
writing to Deputy Assistant Adminis
trator for Mobile Source Air Pollution 
Control, (AW-455) U.S. Environmental 
Protection Agency, 401 M Street, S.W., 
Washington, D.C. 20460.

VII. Title and statutory authority. This 
notice of final rule making is issued un
der the authority of Title V of Motor Ve
hicle Information and Cost Savings Act, 
15 U.S.C. 1901 et seq. as added by Title 
i n  of the Energy Policy and Conserva
tion Act, Pyh- L. 94-163, 89 Stat. 901.

Effective date: Since the 1977 model 
year is several months old and the in
dustry has generally followed the prac
tices contained in these regulations, the 
Administrator finds good cause to re
quire that these regulations become ef
fective on November 10, 1976.

Dated: November 2, 1976.
R u sse ll  E. T r a in , 

Administrator.
Part 600 of Chapter 1, Title 40 of the 

Code of Federal Regulations is amended 
in Subparts A and C as follows:
Subpart A— Fuel Economy Regulations for

1977 and Later Model Year Automo
biles— General Provisions
1. § 600.002-77 is amended by revising 

definition (a ) (8) and adding definitions 
(33) through (37) to read as follows:
§ 600.002—77 Definitions.

(a ) * * *
(8) “Federal Highway Fuel Economy 

Test Procedure” refers to the dynamome
ter driving schedule, dynamometer pro
cedure, and sampling and analytical pro
cedures described in Subpart G of this 
part, which are used to derive highway 
fuel economy data.

♦  *  *  *  *

(33) “Body Style”  means a level of 
commonality in vehicle configurations as 
defined by number of doors and roof 
treatment (e.g„ sedan, convertible, fast- 
back, hatchback) and number of seats 
(i.e. front seat, second, or third seat) re
quiring seat belts pursuant to National 
Highway Traffic Safety Administration 
safety regulations. Station wagons and 
light trucks are identified as car lines.

(34) “Hatchback” means a passenger 
automobile where the conventional lug
gage compartment, i.e., trunk, is replaced 
by a cargo area which is open to the pas
senger compartment and accessed verti
cally by a rear door which encompasses 
the rear window.

(35) “Pickup Truck”  means a non
passenger automobile which has a pas
senger compartment and an open cargo 
bed.
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C36) “Station Wagon” means a pas
senger automobile with an extended roof 
line to increase cargo or passenger ca
pacity, cargo compartment open to the 
passenger compartment, a tailgate and 
one or more rear seats readily removed 
or folded to facilitate cargo carrying.

(37) “Gross Vehicle Weight Rating” 
means the manufacturer’s gross weight 
rating for the individual vehicle.

(38) “Ultimate Consumer” means the 
first person who purchases an automo
bile for purposes other than resale, or 
leases an automobile.

2. A new section, § 600.002-78, is added 
and reads as follows:
§■ 600.002—78 Definitions.

The following definition applies begin
ning with the 1978 model year. § 600.002- 
77 applies except § 600.002-77(8) which 
is hereby superseded.

(8) “Federal Highway Fuel Economy 
Test Procedure”  refers to the dynamom
eter driving schedule, dynamometer pro
cedure, and sampling and analytical pro
cedures described in. Subpart B of this 
part and which are used to derive high
way fuel economy data.

. § 600.003—77 [Amended]
3. 600.003-77 is amended by adding the 

following abbreviation: GVWR—Gross 
Vehicle Weight Rating.

4. A new section, 1600.005-77, is added 
and reads as follows:
§ 600,005—77 Maintenance o f records 

and right o f entry.
The provisions of this section are ap

plicable to all fuel economy data ve
hicles. Certification vehicles are required 
to meet the provisions of § 86.007-7.

(a) The manufacturer of any new 
motor vehicle subject to any of the stand
ards or procedures prescribed in this part 
shall establish, maintain, and retain the 
following adequately organized and in
dexed records.

(1) General records.
(1) Identification and description of all 

vehicles for which data are submitted to 
meet the reuirements of this part.

(ii) A description of all procedures 
used to test each vehicle.

(iii) A copy o f the information required 
to be submitted under § 600.006 fulfills 
the requirements of paragraph (a )(1 )
(i ).

(2) Individual records.
(i) A brief history of each vehicle for 

which data are submitted to meet the re
quirements of this part, in the form of 
a separate booklet or other document for 
each separate vehicle, in which must be 
recorded:

(A ) The steps taken to ensure that the 
vehicle with respect to its engine, drive 
train, fuel system, emission control sys
tem components, exhaust after treat-

■ ment device, vehicle weight, or any other 
device or component, as applicable, will 
be representative of production vehicles.

(B) A complete record of all emission 
tests performed under Part 86 and all 
fuel economy tests performed under Part 
690 (except tests actually performed by 
EPA personnel), including all individual 
worksheets and other documentation re-
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lating to each such test, or exact copies 
thereof, the date, time, purpose, and lo
cation of each test, the number of miles 
accumulated on the vehicle when the 
tests began and ended, and the names 
of supervisory personnel responsible for 
the conduct of the tests,

(C) A description of mileage accumu
lated since selection or build-up of such 
vehicles including the date and times of 
each mileage accumulation listing both 
the mileage accumulated and the name 
of each driver, or each operator of the 
automatic mileage accumulation device, 
if applicable. Additionally, a description 
of mileage accumulated prior to selec
tion or build-up of such vehicle must be 
maintained in such detail as is available.

(D) I f  used, the record of any devices 
employed to record the speed or mile
age, or both, of the test vehicle in rela
tionship to time.

(E) A record and description of all 
maintenance and other servicing per
formed, within 2,900 miles prior to fuel 
economy testing under this part, giving 
the date and time of the maintenance or 
service, the reason for it, the person au
thorizing it, and the names of supervisory 
personnel responsible for the conduct 
of the maintenance or service. A copy o f, 
the maintenance information to be sub
mitted under § 600.006-77 fulfills the re
quirements of paragraph (a) (2) (i) (E ).

(F ) A brief description of any signifi
cant events affecting the vehicle during 
any time in the period covered by the 
history not described in an entry under 
one of the previous headings including 
such extraordinary events as vehicle ac
cidents or driver speeding citations or 
warnings.

(3) The manufacturer shall retain all 
records required under this subpart for 
a period of five years after the end o f the 
model year to which they relate. Records 
may be retained as hard copy or reduced 
to microfilm, punch cards, etc.,, depend
ing on the record retention procedures 
of the manufacture, provided that in 
every case all the information contained 
in hard cohv shall be retained.

(b )(1 ) Any manufacturer who has 
supplied fuel economy data to meet the 
requirements of this part shall admit any 
EPA Enforcement Officer during operat
ing hours upon presentation of creden
tials at any of the following:

(1) Any facility where any fuel econ
omy tests from which data are submit
ted or any procedures or activities con
nected with these tests are performed.

(ii) Any facility where any new motor 
vehicle which is being, was, or is to be 
tested is present.

(iii) Any facility where any construc
tion process used in the modification or 
build-up of a vehicle into a fuel economy 
data vehicle is taking place or has taken 
place. j )

(iv) Any facility where any record or 
other document relating to any of the 
above is located.

(2) Upon admission to any facility re
ferred to in paragraph (b )(1 ) of this sec
tion, the manufacturer shall allow any 
EPA Enforcement Officer:

(i) To inspect and monitor any part or 
aspect of procedures activities, and test-
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ing facilities, including, but not limited 
to, monitoring vehicle preconditioning, 
emission tests and fuel economy tests 
and mileage accumulation, maintenance, 
and vehicle soak and storage procedures; 
and to verify correlation of calibration of 
test equipment;

(ii) To inspect and make copies of any 
required records, designs, or other docu
ments; and

(iii) To inspect and photograph any 
part or aspect of any fuel economy ve
hicle and any components to be used in 
the construction thereof.

(3) Any EPA Enforcement Officer will 
be furnished, by those in charge of a 
facility being inspected, with such rea
sonable assistance as may be required to 
help discharge any function listed in this 
paragraph (b ). Each manufacturer is re
quired to have those in charge of the fa 
cility furnish such reasonable assistance 
without charge to EPA whether or not 
the manufacturer controls the facility.

(4) The duty to admit any EPA En
forcement Officer shall be applicable 
whether or not the manufacturer owns 
or controls the facility in question and is 
applicable to both domestic and foreign 
manufacturers and facilities. An EPA 
Enforcement Officer will not attempt to 
make any inspections which the officer 
has been informed are in contravention 
of any law. However, if local law makes 
It impossible for the EPA Enforcement 
Officer to verify or to insure the accuracy 
of data generated at a facility such that 
no informed judgment can properly be 
made as to the accuracy or reliability of 
data generated by or obtained from the 
facility, then a vehicle or data from that 
vehicle shall not be accepted for use in 
Subparts C or F of this part (unless the 
Administrator is otherwise convinced of 
the accuracy and reliability of such 
data).

(5) For purposes of this paragraph 
(b ):

(i) “Presentation of credentials” 
means display of the document designat
ing a person as an EPA Enforcement 
Officer.

<ii) Where vehicle, component, or en
gine storage areas or facilities are con
cerned, “operating hours” shall mean all 
times during which personnel other than 
custodial personnel are at work in the vi
cinity of the area or facility and have ac
cess to it.

(iii) For facilities or areas other than 
those covered by paragraph (b) (5) (ii) 
the term, “operating hours” will mean all 
timéis during which an assembly line is in 
operation or all times during which test
ing, maintenance, mileage accumulation, 
production or compilation of records, or 
any other procedure or activity related to 
fuel economy testing, or to vehicle man
ufacture or assembly is being carried out 
in a facility.

(iv) “Reasonable assistance” means 
providing timely and unobstructed access 
to and opportunity for the copying of any 
record, book, paper, or document re
quired to be maintained under this sec
tion and providing timely and unob
structed access to any motor vehicle, test
ing facility, or testing equipment.

(v) Any entry without 24 hours prior 
written or oral notification to the affected 
manufacturer shall be authorized in writ
ing by the Assistant Administrator for 
Enforcement.
r 5. § 600.0,07-77 is amended by adding 
paragraph (e) to read as follows:
§ 600.007—77 Vehicle acceptability.

*  *  - *  ■ ■ *  *

(e) If, based on a review of the emis- 
son data for a fuel economy data vehicle, 
submitted under § 600.006(b), or emis
sion data generated by a vehicle tested 
under § 600.008(e), the Administrator 
finds an indication of non-compliance 
with Section 202 of the Clean Air Act, 42 
TJ.S.C. Section 1857 et seq. of the regula
tion thereunder, he may take such inves
tigative actions as are appropriate to 
determine to what extent emission non- 
compliance actually exists.

(1) The Administrator may, under the 
provisions of § 86.077-37(a) request the 
manufacturer to submit production ve
hicles of the configuration(s) specified 
by the Administrator for testing to de
termine to what extent emission non- 
compliance of a production vehicle con
figuration or of a group of production 
vehicle configurations may actually exist.

(2) I f  the Administrator determines, 
as a result of his investigation, that sub
stantial emission non-compliance is ex
hibited by a production vehicle configu
ration or group of production vehicle 
configurations, he may proceed with re
spect to the vehicle configuration (s) as 
provided under section 206(b) (2) or sec
tion 207(c)(1), as applicable, of the 
Clean Air Act, 42 U.S.C. section 1857 
et seq.

6. § 600.008-77 is amended by adding 
paragraph (h) to read as follows:
§ 600.008—77 Review of fuel economy 

data testing by the Administrator.
* * * * ' *

(h )  (1) If, based on the results of an 
inspection conducted under § 600.005(b) 
or any other information, the Adminis
trator has reason to believe that the 
manufacturer has not followed proper 
testing procedures or that the testing 
equipment is faulty or improperly cali
brated, or if records do not exist that 
will enable him to make a finding of 
proper testing, the Administrator may 
notify the manufacturer in writing of his 
finding and require the manufacturer to :

(i) Submit the test vehicle(s) upon 
which the data are based or additional 
test vehicle (s) at a place he may desig
nate for the purpose of fuel economy 
testing.

(ii) Conduct such additional fuel econ
omy testing as may be required to dem
onstrate that prior fuel economy test 
data are reasonable and representative.

(2) Previous acceptance by the Ad
ministrator of any fuel economy test data 
submitted by the manufacturer shall not 
limit the Administrator’s right to require 
additional testing under paragraph (h) 
( 1).

(3) IfTbased on tests required under 
subparagraph (1), the Administrator de
termines that any fuel economy data

submitted by the manufacturer and used 
to calculate the manufacturer’s fuel 
economy average was unrepresentative, 
the Administrator may recalculate the 
manufacturer’s fuel economy average 
based on fuel economy data that he 
deems representative.

(4) A  manufacturer may request a 
hearing as provided in § 600.009 if the 
Administrator decides to recalculate the 
manufacturer’s average pursuant to de
terminations made relative to this sec
tion.

7. A  new section, § 600.010-77 is added 
and reads as follows:
§ 600.010—77 Vehicle test requirements.

(a) For each certification vehicle, as 
defined in this part:

(1) The manufacturer shall generate 
city fuel economy data by testing accord
ing to the applicable procedures.

(2) The manufacturer shall generate 
highway fuel economy data by:

(i) Testing according to applicable 
procedures, or

(ii) Use of an analytical technique as 
described in § 600.006(e)

(3) The data generated in (1) and (2) 
shall be submitted to the Administrator 
in combination with other data for the 
vehicle required to be submitted in Part 
86.

(b) For each fuel economy data ve
hicle:

< ( I )  The manufacturer shall generate 
city fuel economy data and highway fuel 
economy data by:

(1) Testing according to applicable 
procedures, or

(ii) Use of- an analytical technique as 
described in § 600.006(e), in addition to 
testing (e.g., city fuel economy data by 
testing, highway fuel economy data by 
analytical technique) .

(2) The data generated shall be sub
mitted to the Administrator according 
to the procedures in § 600.006.
Subpart C— Fuel Economy Regulations for

1977 and Later Model Year Automo
biles— Procedures for Calculating Fuel
Economy Values
1. § 600.206-77 is amended by adding 

paragraphs (b) and (c) to read as fol
lows:
§ 600.206-77 Calculation and use of 

fuel economy values for a vehicle con
figuration.
* * * * *

(b) The city, highway, and combined 
fuel economy values determined for the 
vehicle configuration according to para
graph (a) and rounded to the nearest 
whole mile per gallon comprise the fuel 
economy values that appear on specific 
labels as described in § 600.309.

(c) The annual fuel cost estimate for 
operating an automobile included in a 
vehicle configuration will be computed by 
the Administrator by using values for the 
fuel cost per gallon and average annual 
mileage and the combined fuel economy 
determined in (a ) (3).

(1) The annual fuel cost estimate for a 
vehicle configuration is computed by 
multiplying
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(i> Fuel cost per gallon (as obtained 
by the Administrator from the FEA Ad
ministrator) , expressed in dollars to the 
nearest 0.01 dollar, by

(ii) Average annual mileage (as ob
tained by the Administrator from the 
Seoretary), expressed in miles per year 
to the nearest mile per year, by

(iii) The inverse of the combined fuel 
economy value for a vehicle configura
tion, expressed in miles per gallon to the 
nearest 0.0001 mile per gallon.

(2) The product computed in (c) (1) 
and rounded to the nearest dollar per 
year will comprise the annual fuel cost 
estimate that appears on specific labels 
for that vehicle configuration.

2. § 600.207-77 is amended by adding 
paragraphs (a) (5), (c) and (d) to read 
as follows:
§ 600.207—77 Calculation and use o f 

fuel economy values for a model type.
(a) * * * *
(5) For the purposes of calculating a 

base level fuel economy value, if the 
only vehicle configuration (s) within the 
base level are vehicle configuration (s) 
which are intended for sale at high 
altitude, the Administrator may use 
fuel economy data from tests conducted 
on these vehicle configuration (s) at high 
altitude to calculate the fuel economy 
for the base level.

* * * * *
(c) The city, highway, and combined 

fuel economy values as calculated in 
§ 600.207(b) and rounded to the nearest 
whole mile per gallon are the fuel econ
omy values used on general labels for 
that model type.

(d) The annual fuel cost estimate for 
operating an automobile included in a 
model type will be computed by the Ad
ministrator by using values for the fuel 
cost per gallon and average annual mile
age, predetermined by the Administra
tor, and the combined fuel economy de
termined in (b ).

(1) The annual fuel cost estimate for a 
model type is computed by multiplying

(1) Fuel cost per gallon expressed in 
dollars to the nearest 0.01 dollar, by -

(ii) Average annual mileage, expressed 
in miles per year to the nearest mile per 
year, by

(iii) The inverse of the combined fuel 
economy value for model type, expressed 
in miles per gallon to the nearest 0.0001 
mile per gallon.

(2) The product computed in (d) (1) 
and rounded to the nearest dollar per 
year will comprise the annual fuel cost 
estimate that appears on general labels 
for that model type.

3. A new section, § 600.208-77, is added 
and reads as follows:
§ 600.208—77 Sample calculation.

An example of the calculation required 
in this subpart appears in Appendix m .

Subparts D, E, and G of 40 CFR Part 
600 are added as follows:
Subpart D— Fuel Economy Regulations for 1977 

sod Later Model Year Automobiles—-Labeling
Sec.
600.301- 77 General app licab ility .
600.302- 77 Defin itions.

Sec.
«00.303-77
600.304- 77

600.305- 77
600.306- 77
600.307- 77
600.308- 77
600.309- 77
600.310- 77

600.311- 77

600.312- 77
600.313- 77

600.314- 77

600.315-77

Abbreviations.
Section numbering, construc

tion.
Record keeping.
Labeling requirements.
Format of labels.
General label contents.
Specific label contents.
Labeling of high altitude ve

hicles.
Range of fuel economy for com

parable automobiles.
Approval of labels.
Timetable for data and informa

tion submittal and review.
Updating fuel economy, annual 

fuel cost, and range of fuel 
economy for comparable auto
mobiles.

Classes of comparable vehicles.
Appendix IV— Sample fuel economy label 

formats.
Subpart E— Fuel Economy Regulations for 1977 

and Later Model Year Automobiles— Dealer 
Availability of Fuel Economy Information

600.401- 77
600.402- 77
600.403- 77
600.404- 77

600.405- 77
600.406- 77

600.407- 77

General applicability. 
Definitions.
Abbreviations.
Section numbering, construc

tion.
Dealer requirements. 
Distribution of booklet informa

tion.
Booklets displayed by dealers.

Subpart G— Fuel Economy Regulations for 1977 
Model Year Automobiles— Test Procedures

600.601- 77
600.602- 77
600.603- 77
600.604- 77

600.605- 77
600.606- 77
600.607- 77
600.608- 77
600.609- 77
600.610- 77
600.611- 77
600.612- 77
600.613- 77

General applicability. 
Definitions.
Abbreviations.
Section numbering, construc

tion.”
Record keeping.
Equipment requirements.
Fuel specifications.
Analytical gases.
EPA driving cycle.
Equipment calibration.
Test procedures.
Exhaust sample analysis.
Fuel economy calculations.

Subpart D— Fuel Economy Regulations for 
1977 and Later Model Year Automo
biles— Labeling

§ 600.301—77 General applicability.
The provisions of this subpart are ap

plicable to 1977 and later model year 
automobiles.
§ 600.302—77 Definitions.

The definitions in § 600.002 apply to 
this subpart.
§ 600.303—77 Abbreviations.

The abbreviations in § 600.003 apply to 
this subpart.
§ 600.304—77 Section numbering, con

struction.
The section numbering procedure set 

forth in § 600.004 applies to this subpart.
§ 600.305—77 Record keeping.

The record keeping requirements set 
forth in § 600.005 apply to this subpart.
§ 600.306—77 Labeling requirements.

(a) Prior to being offered for sale, each 
manufacturer shall affix or cause to be 
affixed and each dealer shall maintain 
or cause to be maintained on each auto
mobile a general or specific fuel economy 
label, approved by the Administrator,

that includes fuel economy information, 
and annual fuel cost estimate.

(1) Each manufacturer shall affix or 
cause to be affixed a general label as 
described in § 600.308, or

(2) At option of the manufacturer, the 
requirements of this paragraph may be 
satisfied by labeling an automobile with 
a specific label, as described in § 600.309 
in place of the general label.

(i) I f  the manufacturer elects to use 
a specific label within a model type (as 
defined in § 600.002(a) (19)), he. shall 
also have approved specific labels affixed 
on all automobiles within this model 
type, except on those automobiles manu
factured or imported before the date 
that labels are required to bear range 
values as required by paragraph (b) or 
determined by the Administrator or as 
permitted under § 600.310.

(ii) I f  a manufacturer elects to change 
from general to specific labels or vice 
versa within a model type, the manu
facturer shall, within five calendar days, 
initiate or discontinue as applicable, the 
use of specific labels on all vehicles 
within a model type at all facilities where 
labels are affixed.

(b) The manufacturer shall include 
the current range of fuel economy of 
comparable automobiles (as described in 
§ 600.314) in the label of each vehicle 
manufactured more than fifteen calen
dar days after the current range is made 
available by the Administrator.

(1) Automobiles manufactured before 
sixteen calendar days after the initial 
label range is made available under 
§ 600.314(d) (1) will be labeled without a 
range of fuel economy of comparable 
automobiles. In place of the range of fuel 
economy of comparable automobiles, the 
label will contain a statement indicating 
that, as of the date of production or im
portation of this automobile, no range of 
fuel economy of comparable automobiles 
was available.

(2) Automobiles manufactured more 
than fifteen calendar days after the ini
tial or updated label range is made avail
able under § 600.314(d) (1) or (2) will be 
labeled with the current range of fuel 
economy of comparable automobiles as 
approved for that general or specific 
label.

(c) The fuel economy label must be 
readily visible from the exterior of the 
automobile and remain affixed until the 
time the automobile is delivered to the 
actual custody and possession of the ul
timate consumer.

(1) The fuel economy label must be 
located on the windshield, or on a side 
window. I f  the window is not large 
enough to contain both the Automobile 
Information Disclosure Act label and the 
fuel economy label, the manufacturer 
shall have the fuel economy label affixed 
on another window and as close as pos
sible to the Automobile Information Dis
closure Act label.

(2) The fuel economy label informa
tion may be included with the Automo
bile Information Disclosure Act label if 
the prominence and legibility of the fuel 
economy label is maintained. For this 
purpose, all fuel economy label informa
tion must be placed on a separate sec-
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tion of the label and may not be inter
mixed with the Automobile Information 
Act label information.

(3) The manufacturer shall have, the 
fuel economy label affixed in a manner 
so that appearance and legibility are 
maintained until after the vehicle is de
livered to the ultimate consumer.
§ 600.307—77 Format o f labels.

The fuel economy label must :
(a) Be rectangular in shape and large 

enough to allow inclusion of all required 
information:

(b) Be printed in a color which con
trasts with the paper color and in a 
type size that is easily readable;

(c) Contain a reproduction of both 
the EPA and the FEA logos;

(d) Contain a statement that the ve
hicle fuel economy estimates included 
are based on the results of tests con
ducted or certified by the U.S. Environ
mental Protection Agency;

(e) Describe the labeled vehicle in the 
manner and degree of detail specified in 
§ 600.308 or § 600.309, as applicable.

(f )  Contain that vehicle’s fuel econ
omy estimates as calculated in § 600.206 
or § 600.207, as applicable, and as ap
proved by the Administrator, to repre
sent a city fuel economy, a highway fuel 
economy, and a combined fuel economy 
value;

(g) Contain a range of fuel economy 
estimates and class identification for 
similar vehicles whether or not manu
factured by that vehicle’s manufacturer 
except as provided in § 600.306. This 
range is determined according to § 600.- 
311 and supplied to the manufacturer by 
the Administrator;

(h ) Contain the estimated annual fuel 
cost for the operation of that vehicle 
based on calculations described in § 600.- 
206 or § 600.207, as applicable;

(i) State that these fuel economy esti
mates and the estimated annual fuel cost 
are based on tests of vehicles equipped 
with frequently purchased optional 
equipment;

(j) State that the actüal fuel economy 
of this vehicle will vary depending on the 
type of driving the customer does, the 
customer’s driving habits, vehicle main
tenance, optional equipment installed 
and used, and road and weather condi
tions; and

(k) State that for the purposes of 
comparing fuel economies of vehicles of 
that model year and to learn how the 
tests were conducted, the booklet de
scribed in Subpart E for that model year 
is available free upon request from the 
dealer.

Sample fuel economy label formats 
and language that would be approved 
are included in Appendix IV. Some ex
ceptions to the above requirements may 
be made on an individual basis by the 
Administrator for the 1977 model year.
§ 600.308-77 General label contents.

The general fuel economy label must 
contain the following:

(a) The information and statements 
as described in § 600.307 (a) through (k ).

(b) A  description of the applicable ve
hicle specifying:

(1) Vehicle car line,
(2) Number of engine cylinders,
(3) Engine displacement, in cubic 

inches, cubic centimenters, or litéis, 
whichever is consistent with the custom
ary description of that engine,

(4) Fuel metering system, including 
number of carburetor barrels, if appli
cable,

(5) Transmission class,
(6) Catalyst usage, if so equipped,
(7) Other engine or vehicle param

eters, if approved by the Administrator, 
and

(8) California emission control system 
usage, where applicable, if the Adminis
trator determines that automobiles in
tended for sale in the State of California 
are likey to exhibit significant differences 
in fuel economy from those intended for 
sale in other states.

(c) General label fuel economy values 
and estimated fuel cost as calculated ac
cording to § 600.207.
. (d) The estimated range of fuel econ
omy of comparable automobiles and ef
fective date, except as provided in § 600. 
306. This range is determined by the Ad
ministrator according to § 600.311 for 
each class of vehicles as described in 
§ 600.315.
§ 600.309—77 Specific label contents.

The specific fuel economy label must 
contain the following:

(a) The information and statements as 
described in § 600.307 (a) through (k) ;

(b) A statement that the fuel economy 
estimates are from tests of this specific 
vehicle configuration and might not be in 
the booklet described in Subpart E.

(c) A  description of the applicable ve
hicle specifying:

(1) Car line,
(2) Engine displacement,
(3) Number of cylinders,
(4) Transmission class and number of 

forward speeds,
(5) Fuel metering system, including 

number of carburetor barrels, if appli
cable,

(6) Catalyst usage, if so equipped,
(7) Other engine or vehicle parame

ters, if approved by the Administrator,
(8) Test (inertia) weight,
(9) Axle ratio, and
(10) California emission control sys

tem usage, where applicable, if the Ad
ministrator determines that automobiles 
intended for sale in the State of Califor
nia are likely to exhibit significant differ
ences in fuel economy from those in
tended for sale in other States.

(d) Specific label fuel economy values 
and estimated fuel cost for that vehicle 
as determined according to § 600.206.

(e) The estimated range of fuel econ
omy of comparable automobiles and ef
fective date of the range except as pro
vided in § 600.306(b) (1). This range is 
determined by the Administrator accord
ing to § 600.311 for each class of vehicles 
as described in § 600.315.

§ 600.310-77 Labeling of high altitude 
vehicles.

(a) The Administrator may approve, 
at the request of the manufacturer, spe

cific labels for high altitude vehicles ac
cording to § 600.309.

(b) A  high altitude vehicle may be 
labeled with an approved general or spe
cific label by a manufacturer without re
gard to type of label, general or specific, 
used at low altitude for that model type 
or vehicle configuration.
§ 600.311—77 Range of fuel economy 

for comparable automobiles.
(a) The Administrator will determine 

the range of fuel economy values for 
each class of comparable automobiles.

(1) The range of fuel economy values 
within a class is computed from the 
maximum combined fuel economy value 
and minimum combined fuel economy 
value for all general label combined fuel 
economy values within the class, as de
termined in § 600.207(b) regardless of 
manufacturer.

(2) I f  the Administrator determines 
that automobiles intended for sale in 
California are likely to exhibit signifi
cant differences in fuel economy from 
those intended for sale in other states, 
he will compute separate ranges of fuel 
economy values for each class of auto
mobiles for California and for the other 
states.

(3) For high altitude vehicles deter
mined under § 600.310, both general and 
specific labels will contain the range of 
comparable fuel economy computed in 
this paragraph.

(4) The range of comparable fuel 
economy values for a class of automo
biles is derived from the latest available 
data approved by the Administrator for 
that class of automobiles.

(b) The manufacturer shall include 
the range of fuel economy determined 
by the Administrator in (a) on each 
label affixed to an automobile within 
that class except as provided in § 600.306.

§ 600.312—77 Approval of labels.
All fuel economy values, fuel cost esti

mates, label formats, and other informa
tion pertaining to the fuel economy label 
must be approved by the Administrator 
before a label is affixed to the vehicle.

(a) I f  the manufacturer intends to use 
specific labels, both a specific label for
mat and a general format must be ap
proved prior to use of the specific label 
except on those vehicles labeled prior to 
the date that fuel economy labels are re
quired to bear the range of fuel economy 
of comparable automobiles (specified in 
§ 600.306(b) ) or as permitted by the Ad
ministrator. The manufacturer shall 
submit for approval by the Administra
tor each typical label format exemplify
ing the intended representation of all in
formation required on the fuel economy 
label as well as the size and color of 
print, and paper, and spacing and loca
tion of all printed information. After ap
proval by the Administrator, the manu
facturer may not change the label except 
as required for proper vehicle descrip
tion, fuel economy values, and estimated 
annual fuel costs. Where the fuel econ
omy label Is incorporated with the Auto
mobile Information Disclosure Act label, 
the above requirements pertain to that
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section of the label reserved for fuel 
economy labeling,

(b) All vehicle descriptions, fuel econ
omy values and annual fuel cost esti
mates intended for use on general and 
specific labels must be approved in ad
vance by the Administrator. Fuel econ
omy values are computed according to 
Subpart C from approved vehicle fuel 
economy results as determined under 
§ 600.008.
§ 600.313—77 Timetable for data and in

formation submittal and review.
(a) The Administrator will notify the 

manufacturer of the classification of 
each of the manufacturer’s car lines 
after the manufacturer makes a request 
for such determination.

(b) Each fuel economy label format 
which the manufacturer intends to use 
must be approved by the Administrator 
before the manufacturer requests the 
Administrator to determine fuel economy 
values for use on that type of label. For 
example, a California general label for
mat must be approved by the Adminis
trator before the manufacturer requests 
California general label fuel economy 
values.

(c) I f  a manufacturer requests and 
submits sufficient information, the Ad
ministrator will determine, according to 
Subpart C, general label or specific label 
fuel economy values based upon infor
mation submitted by the manufacturer.

( Í )  A manufacturer must request gen
eral label fuel economy values and sub
mit sufficient information to determine 
general fuel economy label values prior 
to a date established by the Administra
tor.

(2) As of the date of the request, the 
manufacturer may not submit additional 
information pertaining to this request 
except as required by the Administrator.

(3) After receipt of a manufacturer’s 
request for computation of label values, 
the Administrator will review, according 
to § 600.008, the fuel economy submission 
received from the manufacturer and no
tify the manufacturer of approval or re
quest further data, information, or ve
hicles in accordance with the approval 
procedure specified in Subpart A.

(4) After receipt of a manufacturer’s 
data, inf brmation, or vehicles in response 
to paragraph (c) (3), the Administrator 
will conduct any testing and complete 
data review required under subpara
graph (3), and notify the manufacturer 
of the results of this testing and review.

(5) After completion of any testing or 
review of the data which satisfy the re
quirements of paragraph (c) (3)", the Ad
ministrator will provide the manufactur
er with general label and/or specific 
label (as requested under this para
graph) fuel economy values, annual fuel 
cost estimates, and a range of fuel econ
omy of comparable automobiles (when a 
range is available) as calculated from 
approved data. After receipt of approved 
fuel economy label values, the manufac
turer may use these data In the labeling 
of his automobiles.

(6) The manufacturer should submit 
any request for approval of date under

this section at least 25 working days be
fore he desires the Administrator’s re
sponse. This should allow the Adminis
trator sufficient time to conduct any ad
ditional testing required.
§ 600.314—77 Updating fuel economy, 

annual fuel cost, and range of fuel 
economy for comparable automobiles.

(a) After the Administrator approves 
general label fuel economy values for a 
model type, those values will remain in 
effect for that model type for the remain
der of the model year.

(b) After the Administrator approves 
specific label fuel economy values for a- 
vehicle configuration, those values will 
remain in effect for that vehicle configu
ration for the remainder of the model 
year.

(c) Estimated annual fuel cost as de
termined in § 600.206 for specific la
beled automobiles and in § 600.207 for 
general labeled automobiles incorporates 
factors for average annual miles driven 
and cost per gallon of fuel.

(1) These factors are determined by 
the Administrator early in the model 
year.

(2) These factors do not change dur
ing the model year. .

(d) The Administrator will compute 
the range of fuel economy of compar
able automobiles from the latest ap
proved fuel economy values available at 
the time of label approval. Additionally, 
the Administrator will update the range 
of fuel economy of comparable automo
biles for previously approved labels.

(1) The Administrator will initially 
make available a range of fuel economy 
of comparable automobiles for all ap
proved general and specific labels in 
each class. The range will be made avail
able on a date that coincides as closely 
as possible to the date of the general 
model year introduction for the indus
try.

(2) The Administrator will make 
available an updated range of fuel econ
omy of comparable automobiles for all 
approved general and specific labels at 
any other appropriate date during the 
model year.

(3) The Administrator will communi
cate to the affected parties the dates re 
ferred to in paragraphs (d) (1) and (2).
§ 600.315—77 Classes of comparable 

automobiles.
(a) (1) The Administrator will classify 

passenger automobiles by car line into 
one of the following comparable classes, 
based on interior volume index or seat
ing capacity:

(i) Two Seaters—A car line shall be 
classed as “Two Seaters” if the majority 
of the vehicles in that car line have no 
more than two designated seating posi
tions as such term is defined in the reg
ulations of the National Highway Traf
fic Safety Administration, Department 
of Transportation, 49 CFR 571.3.

(ii) Subcompact cars—Interior vol
ume index less than 100 cubic feet.

Oil) Compact cars—Interior volume 
index greater than or equal to 100 cubic 
feet but less than 110 cubic feet.

(iv) Mid-Size cars—Interior volume 
index greater than or equal to 110 cubic 
feet, but less than 120 cubic feet.

(v) Large cars—Interior volume index 
greater than or equal toT20 cubic feet.

(vi) Small station wagons—Station 
wagons with interior volume index less 
than 130 cubic feet.

(vii) Mid-Size station wagons—Sta
tion wagons with interior volume index 
greater than or equal to 130 cubic feet 
and less than 160 cubic feet.

(vili) Large station wagons—Station 
wagons with interior volume index 
greater than or equal to 160 cubic feet.

(2) The Administrator will classify 
pickup trucks separately from other 
non-passenger automobiles. Pickup 
trucks will be separated by car line into 
one of the following classes by the Ad
ministrator on the basis of gross vehicle 
weight rating (GVW R). For pickup 
truck car lines with more than one 
GVWR, the GVWR of the pickup truck

. car line is the arithmetic average of all 
distinct GVW R’s less than or equal to
6,000 pounds available for that car line.

(i) Small pickup trucks—Pickup 
trucks with a GVWR less than 4,500 
pounds.

(ii) Standard pickup trucks—Pickup 
trucks with a GVWR of 4,500 pounds up 
to and including 6000 pounds.

(iii) Vans/Special purpose trucks—All 
non-passenger automobiles with GVWR 
less than or equal to 6,000 pounds which 
do not meet the requirements of (2) (i) 
or (ii).

(3) Once a certain car line is classified 
by the Administrator, the classification 
will remain in effect for the model year.

(b) Interior volume index—passenger 
automobiles.

(1) The interior volume index shall 
be calculated for each car line, which is 
not a “Two Seater” car line, in cubic feet 
rounded to the nearest 0.1 cubic feet. For 
car lines with more than one body style, 
the interior volume index for the car line 
is the arithmetic average of the interior 
volume indices of each body style in the 
car line.

(2) For all body styles except station 
wagons and hatchbacks with more than 
one seat (e.g., with a second or third 
seat) equipped with seat belts as re
quired by DOT safety regulations, inte
rior volume index is the sum, rounded to 
the nearest 0.1 cubic feet, of the front 
seat volume, the rear seat volume, if ap
plicable, and the luggage capacity.

(3) For all station wagons and hatch
backs with more than one seat (e.g., with 
a second or third seat) equipped with 
seat belts as required by DOT safety 
regulations, interior volume index is the 
sum, rounded to the nearest 0.1 cubic 
feet, of the front seat volume, the rear 
seat volume and the cargo volume index.

(c) All interior and cargo dimensions 
are measured in inches to the nearest
0.1 inches. All dimensions and volumes 
shall be determined from the base vehi
cles of each body style in each carline 
and do not include optional equipment. 
The dimensions H61, W3, L34, H63, W4, 
L51, H201, L205, L208, L209, H197 and 
the volume V I are to be determined In
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accordance with the procedures outlined 
in Motor Vehicle Dimensions SAE 
JllOOa (Report of Human Factors Engi
neering Committee, Society of Auto
motive Engineers, approved September 
1973 and last revised September 1975) 
except as noted herein:

(1) SAE J1100a(2.3) Cargo Dimen
sions—all dimensions measured with the 
front seat positioned the same as for the 
interior dimensions and the second seat, 
for station wagons and hatchbacks, in 
the upright position. All head restraints 
shall be in the stowed position and con
sidered part of the seat. ■

(2) SAE J1100a(8). Luggage Capaci
ty—Total of volumes of, individual pieces 
of standard luggage set plus H-boxes 
stowed in the luggage compartment in 
accordance with the procedure described 
in 8.2. For passenger automobiles with no 
rear seat or with a rear &e;at with no rear 
seat belts, the luggage compartment 
shall include the area to the rear of the 
front seat, with the rear seat (if appli
cable) folded, to the height of a hori
zontal plane tangent to the^top of the 
front seatback.

(3) SAE J1100a(7). Cargo Dimen
sions.

(i) L208—Cargo length at second 
seatback height—hatchback. The mini
mum horizontal dimension from the “X ” 
plane tangent to the rearmost surface of 
the second seatback to the inside limit
ing interference of the hatchback door 
on the zero “Y ” plane.

(ii) L209—Cargo length at floor— 
second—hatchback. The minimum hori
zontal dimensions at floor level from the 
rear of the second seatback to the nor
mal limiting interference of the hatch
back door on the vehicle zero “Y ” plane.

<iii) H197—Second seatback to load 
floor height. The dimension measured 
vertically from the horizontal tangent to 
the top of the second seatback to the un
depressed floor covering.

(d) The front seat volume is calculated 
in cubic feet by dividing 1728 into the 
product of three terms:

(1) H61—Effective head room—front, 
(in inches, obtained according to para
graph (c ) ),

(2 ) W3— Shoulder room—front, (in 
inches, obtained according to paragraph 
(c ) ) and,

(3) L34—Maximum effective leg 
room—accelerator, (in inches, obtained 
according to paragraph (c ) ).  Round the 
quotient to the nearest 0.001 cubic feet.

(e) The rear seat volume is calculated 
in cubic feet, for vehicles with a rear seat 
equipped with rearseat belts (as required 
by DOT) by dividing 1728 into the prod
uct of three terms:

(1) H63—Effective head room—sec
ond. (inches obtained according to para
graph (c ) ) ,

(2) W4—Shoulder room—second, (in 
inches, obtained according to paragraph 
(c ) )  and,

(3) L51—Minimum effective leg
room—second, (in inches obtained ac
cording to paragraph (c ) ). Round the 
quotient to the nearest 0.001 cubic feet.'

(f) The luggage capacity is V I, the 
usable luggage capacity obtained accord-
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ing to paragraph (c ) . For passenger au
tomobiles with no rear seat, or with a 
rear seat but no rear seat belts, the area 
to the rear of the front seat shall be in
cluded in the determination of VI, usable 
luggage capacity, as outlined in para
graph, (c ) .

(g ) Cargo volume index:
(1) Formation wagons the cargo vol

ume index V2 is calculated in cubic feet, 
by dividing 1728 into the product of 

-three terms:
(1) W4—Shoulder room—second, (in 

inches obtained according to paragraph
(c ) ) ,

(ii) H201—Cargo height, (in inches 
obtained according to paragraph (c) ) 
and,

(iii) L205—Cargo length at belt—sec
ond. (In inches obtained according to 
paragraph (c ).) Round the quotient to 
the nearest 0.001 cubic feet.

(2) For hatchbacks, the cargo volume 
index V3 is calculated in cubic feet, by 
dividing 1728 Into the product of three 
terms:

(i) Average cargo length; which is the 
arithmetic average o f:

(A ) L208—Cargo length at second 
seatback height—hatchback. (In inches 
obtained according to paragraph (c ))  
and,

(23) L209—Cargo length at floor—sec
ond—hatchback. In inches obtained ac
cording to paragraph (c ) ) ;

(ii) W4— Shoulder room—second. (In 
inches obtained according to paragraph
(c ) )  and;

(iii) H197—Second seat back to load 
floor height. (In  inches obtained accord
ing to paragraph (c ) .) Round the quo
tient to the nearest 0.001 cubic foot.

(h) The following data must be sub
mitted to the Administrator no later 
than the time of a general label request. 
Data shall be included for each body style 
in the carline covered by that general 
label.

(1) For all passenger automobiles:
(i> Dimensions H61, W3, L34 deter

mined in accordance with paragraph (c ) .
(ii) Front seat volume determined in 

accordance with paragraph (d ).
(iii) Dimensions H63, W4, L51 (if ap

plicable) determined in accordance with 
paragraph (c ).

(iv) Rear seat volume (if applicable) 
determined in accordance with para
graph (e ).

(v) The interior volume index deter
mined in accordance with paragraph (b) 
for:

(A ) Each body style and,
(J3) The car line.
(vi) The class of the car line as deter

mined in paragraph (a ).
(2) For all passenger automobiles ex

cept station wagons and hatchbacks with 
more than one seat (e.g., with a second 
or third seat) equipped with seat belts 
as required by DOT safety regulations:

(i) The quantity and letter designa
tion of the pieces of the standard luggage 
set installed in the vehicle in the deter
mination of usable luggage capacity V I 
and,

(ii) The usable luggage capacity VI, 
determined in accordance with para
graph ( f ) .

(3) For station wagons with more than 
one seat (e.g., with a second or third 
seat) equipped with seat belts as re
quired by DOT safety regulations:

(i) The dimensions H201 and L205 de
termined in accordance with paragraph
(c) and,

(ii) The cargo volume index V2 deter
mined in accordance with paragraph
(g )(1 ).

(4) For hatchbacks with more than 
one seat (e.g., with a second or third 
seat) equipped with seat belts as re
quired by DOT safety regulations:

(i) The dimensions L208, L209, and 
H I97 determined in accordance with 
paragraph (c) and,

(ii) The cargo volume index V3 deter
mined in accordance with paragraph
(g )(2 ).

(5) For Pickup trucks:
(i) All GVWR’s of less than or equal 

to 6,000 pounds available in. the car line.
(ii) The arithmetic average GVWR for 

the car line.

Subpart E— Fuel Economy Regulations for
1977 and Later Model Year Automo
biles— Dealer Availability of Fuel Econ
omy Information

§ 600.401—77 General applicability.
The provisions of this subpart are ap

plicable to 1977 and later model Year 
automobiles.
§ 600.402—77 Definitions.

The definitions in § 600.002 apply to 
this subpart.
§ 600.403—77 Abbreviations.

The abbreviations In § 600.003 apply to 
this subpart.
§ 600.404—77 Section numbering, con

struction.
The section numbering procedure 

specified in § 600.004 applies to this sub- 
part.
§ 600.405—77 Dealer requirements.

(a) Each dealer shall prominently dis
play at each location where new automo
biles are offered for sale, booklets con
taining the . information specified in 
§ 600.407. The dealer shall provide these 
booklets without charge and in sufficient 
quantity to be available for retention by 
each prospective purchaser upon his re
quest. The dealer will be expected to 
make these booklets available as soon as 
they are received by the dealer, but in no 
case later than 15 working days.after 
notification is given of booklet avail
ability. k

(b) The dealer shall display these 
booklets in the same manner and in each 
location used to display brochures de
scribing the automobiles offered for sale 
by the dealer. Th e display shall include 
information that similar booklets con
taining the EPA fuel economy informa
tion are also available through the mail 
by writing to Fuel Economy, Pueblo, Cali
fornia 81009.

(c) The dealer shall display the book
let applicable to each model year auto-
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mobile offered for sale at the location. 
If, as described in § 600.406, a regional 
edition of the booklet is prepared for 
California automobiles:

(1) Each dealer who offers automo
biles for sale at a location within the 
State of California shall display the Cali
fornia regional edition of the booklet,,

(2) Each dealer who offers automo
biles for sale at locations outside the 
State of California, and expects that at 
least 50 percent of the automobiles even
tually sold at the location during the 
model year will be California configura
tions, shall display the California re
gional edition of the booklet. These 
dealers may also display the national edi
tion of the booklet provided both editions 
are displayed with equal prominence^
§ 600.406—77 Distribution of booklet 

information.
(a> Each dealer will be provided with 

a sufficient quantity of booklets to fulfill 
his obligations under § 600.405(a) by:

(1) The U.S. Federal Energy Admin
istration or

(2) Any other source.
(b) I f  the Administrator determines 

that automobiles intended for sale in 
the state of California are likely to 
exhibit significant differences in fuel 
economy from those offered for sale in 
other states, he will prepare a California 
edition of the booklet, and the Federal 
Energy Administration will distribute the 
California edition of the booklet as pro
vided in this part.
§ 600.407—77 Booklets displayed by 

dealers.
(a) Booklets displayed by dealers in 

order to'fulfill the obligations of 600.405 
may be either the Gas Mileage Guide 
published by the FEA Administrator or a 
booklet approved by the Administrator of. 
EPA containing the same information, 
format, and order as the booklet pub
lished by the FEA Administrator.

(b) The booklet may highlight the 
dealer’s product line by contrasting color 
of ink or boldface type and may include 
other supplemental information regard
ing the dealer’s product line subject to 
approval by the Administrator.

(c) A manufacturer’s name and logo 
or a dealer’s name and address or both 
may appear on the back cover of the 
booklet. _

Subpart G— Fuel Economy Regulations for
1977 Model Year Automobiles— Test
Procedures

two digits following the hyphen designate 
the model year for which a section is 
effective. .
§ 600.605—77 Record keeping.

The record keeping requirements set 
forth in § 600.005 apply to this subpart.
§ 600.606—77 Equipment requirements.

The requirements for test equipment 
to be used for all fuel economy testing 
are given in §§ 86.177-16 and 86.177-17, 
as applicable.
§ 600.607—77 Fuel specifications.
M (a) The test fuel specifications for 
gasoline-fueled automobiles are given in 
§ 86.177-6(a) (15.

(b) The test fuel specifications for 
diesel automobiles are given in § 86.177- 
6(b) (1) and (2).
§ 600.608—77 Analytical gases.

The analytical* giases for all fuel econ
omy testing must meet the criteria 
specified in § 86.177-19.
§ 600.609—77 EPA driving cycles.

(a) The driving cycle to be utilized for 
generation of the city fuel economy data 
is prescribed in § 86.177-10.

(b) The driving cycle to be utilized for 
generation of the highway fuel economy 
data is specified in this paragraph..

(1) The Highway Fuel Economy Driv
ing Schedule is Appendix I. The driving 
schedule is defined by a smooth trace 
drawn through the specific speed versus 
time relationships.

(2) The speed tolerance at any given 
time on the dynamometer driving 
schedule specified in Appendix I, or as 
printed on a driver’s aid chart approved 
by the Administrator, when conducted 
to meet the requirements of § 600.611(b) 
is defined by upper and lower limits. The 
upper limit is 2 mph higher than the 
highest point on the trace within 1 
second of the given time. The lowest 
limit is 2 mph lower than the lowest point 
on the trace within 1 second of the given 
time. Speed variations greater than the 
tolerances (such as may occur during 
gear changes) are acceptable provided 
they occur for less than 2 seconds on any 
occasion. Speeds lower than those pre
scribed are acceptable provided the ve
hicle is operated at maximum available 
power during such occurrences.

(39 A graphic representation of the 
range of acceptable speed tolerances is 
found in Appendix I  to Part 86.

§ 600.601—77 General applicability.
The provisions of this subpart are ap

plicable to 1977 model year automobiles.
§ 600.602—77 Definitions.

The definitions in § 600.002 apply to 
this subpart.
§ 600.603—77 Abbreviations.

The abbreviations in § 600.003 apply 
to this sùbpart.

§ 600.604—77 Section numbering, con
struction.

is
’pie model year of initial applicability 
indicated by the section number. The

§ 600.610—77 Equipment calibration.
The equipment used for fuel economy 

testing must be calibrated according to 
the provisions of § 86.177-19.
§ 600.611—77 Test procedures.

(a) The test procedures to be followed 
for generation of the city fuel economy 
data are those prescribed in Subpart B 
of Part 86 as applicable. (The evapora
tive loss'portion of the test procedure 
may be omitted unless specifically re
quired by the Administrator pursuant to 
40 CFR 86.)

(b) The test procedures to be followed 
for generation of the highway fuel econ

omy data are those specified in § 600.611 
(b) through (h) inclusive.

(1) The Highway Fuel Economy Dy
namometer Procedure consists of a pre
conditioning highway driving sequence 
and a measured highway driving 
sequence.

(2) The highway fuel economy test is 
designed to simulate non-metropolitan 
driving with afi average speed of 48.6 
mph and a maximum speed of 60 mph. 
The cycle is 10.2 miles long with 0.2 stops 
per mile and consists of warmed-up vehi
cle operation on a chassis dynamometer 
through a specified driving cycle. A pro
portional part of the diluted exhaust 
emissions is collected continuously for 
subsequent analysis using a constant vol
ume (variable dilution) sampler. Diesel 
dilute exhaust is continuously analyzed 
for hydrocarbons using a heated sample 
line and analyzer.

(3) Except in cases o f component mal
function or failure, all emission control 
systems installed on or incorporated in 
a new motor vehicle must be function
ing during all procedures in this subpart. 
The Administrator may authorize main
tenance to correct component malfunc
tion or failure.

(c) Transmissions—The provisions of 
§§86.177-12 through 86.177-14 inclusive 
apply for vehicle transmission operation 
during highway fuel economy testing un
der this subpart.

(d) Road Load Power and Inertia 
Weight Determination—Section 86.177- 
11 applies for determination of road load 
power and inertia weight for highway 
fuel economy testing.

(e) Vehicle Preconditioning—The 
Highway Fuel Economy Dynamometer 
Procedure is designed, to be performed 
immediately following the Federal Emis
sion Test Procedure, (Subpart B of Part 
86). When conditions allow, the tests 
should be scheduled in this sequence. In 
the event tests cannot be scheduled 
within three hours of the Federal Emis
sion Test Procedure (including the one 
hour hot soak evaporative loss test, if 
applicable) the vehicle should be precon
ditioned as follows:

(1) I f  the vehicle has experienced be
tween three (3) and twenty-four (24) 
hours of soak (68°-86°F) since the com
pletion of the Federal Emission Test Pro
cedure, the vehicle must be precondi
tioned by running 50 mph on the dyna
mometer for 5 minutes, followed by the 
Highway Fuel Economy Dynamometer 
Procedure described in paragraph ( f ).

(2) I f  the vehicle has experienced more 
than 24 hours of soak (680-86°F) since 
the completion of the Federal Emission 
Test Procedure, or periods of storage out
doors, or in environments where soak 
temperature is not controlled to 68 °- 
86 °F, the vehicle must be preconditioned 
by running one hour on the Road Pre
conditioning Route, (§ 86.177-8(a) (1 )) 
and one cycle of the EPA Urban Dyna
mometer Driving Schedule (§ 86.177-10) 
followed by the Highway Fuel Economy 
Dynamometer Procedure-paragraph ( f ).

( f )  Highway Fuel Economy Dyna
mometer Procedure. (1) The dynamom
eter procedure cohsists of two cycles of
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the Highway Fuel Economy Driving 
Schedule (§ 600.609-77(b )) separated by 
15 seconds of idle. The first cycle of the 
Highway Fuel Economy Driving Schedule 
is driven to precondition the test vehicle 
and the second is driven for the fuel 
economy measurement.

(2) The provisions of § 86.177-11 (b ),
(c ), (d ), (e ), ( f ) ,  (h ), and ( j )  apply for 
fuel economy testing, except that the test 
vehicle may be used for dynamometer 
horsepower adjustment.

(3) Only one exhaust sample and one 
background sample are collected and 
analyzed for hydrocarbons (except diesel 
hydrocarbons which are analyzed con
tinuously), carbon monoxide, and carbon 
dioxide.

(4) The fuel economy measurement 
cycle of the test includes two seconds of 
idle Indexed at the beginning of the sec
ond cycle and two seconds of idle in
dexed at the end of the second cycle.

(g ) Engine Starting and Restarting. 
(1) I f  the engine is not operating at the 
initiation of the highway fuel economy 
test (preconditioning cycle), the start
up procedure must be according to the 
manufacturer’s recommended proce
dures.

(2) False starts and stalls during the 
preconditioning cycle must be treated as 
in § 86.177-15 (d) and (e ). I f  tlje vehicle 
stalls during the measurement cycle of 
the highway fuel economy test, the test is 
voided, corrective action may be taken, 
and the vehicle may. be rescheduled for 
testing. The person taking corrective ac
tion shall report the action so that the 
test records for the vehicle contain a rec
ord of the action.

(h) Dynamometer Test Run—The fol
lowing steps must be taken for each test:

(1) Place the drive wheels of the ve
hicle on the dynamometer. The vehicle 
may be driven onto the dynamometer.

(2) Open the vehicle engine compart
ment cover and position the cooling 
fan(s) as required. Manufacturers may 
request the use of additional cooling fans 
for additional engine compartment or 
under-vehicle cooling and for control
ling high tire or brake temperatures dur
ing dynamometer operation.

<3) Preparation of the CVS must be 
performed before the measurement 
highway driving cycle. -

(4) Equipment preparation—The pro
visions of § 86.177-20(b) (3) through
(6) inclusive apply for the highway fuel 
economy test except that only one ex
haust sample collection bag and one 
dilution air sample collection bag need 
be connected to theysample collection 
systems.

(5) Operate the vehicle over one High
way Fuel Economy Driving Schedule 
cycle according to the dynamometer 
driving schedule specified in § 600.609 
(b ).

(6) When the vehicle reaches zero 
speed at the « id  of the preconditioning 
cycle, the driver has 13 seconds to pre
pare for the emission measurement cycle 
of the test.

(7) Operate the vehicle over one High
way Fuel Economy Driving Schedule

cycle according to the dynamometer 
driving schedule specified in § 600.609(b) 
while sampling the exhaust gas.

(8) Sampling must begin two seconds 
before beginning the first acceleration of 
the fuel economy measurement cycle and 
must end two seconds after the end of 
the deceleration to zero.
§ 600.612—77 Exhaust sample analysis.

The exhaust sample analysis must be 
performed according to § 86.177-19 (b ).
§ 600.613—77 Fuel economy calcula

tions.
The calculations of vehicle fuel econ

omy values require the weighted grams/ 
mile values for HC, CO, and C02 for the 
city fuel economy test and the grams/ 
mile values for HC, CO, and C02 for the 
highway fuel economy test. The city and 
highway fuel economy values must be 
calculated by the procedures of this sec
tion. A sample calculation appears in 
Appendix n .

(a) (1) Calculate the weighted grams 
per mile values for the city fuel economy 
test for HC and CO by the method in 
§ 86.177-22.

(2) Calculate the weighted CO* grams 
per mile value for the city fuel economy 
test according to the procedure in this 
subparagraph.

(A ) ' Calculate the C02 concentration of 
the dilute exhaust sample corrected for 
background, C02 cone:

COa cone=CO a«—OOaa (1—1 / .D F )

where:
COa.=  COa concentration of the dilute exhaust sample 

as measured In molar percent 
COa<i— COa concentration of the dilution air as measured 

in molar percent
D F =  D ilution factor calculated according to § 86.177-22

(B ) Calculate the C02 mass for each 
of the phases of the cold start and hot 
start tests:

C O am »»=  Vmi, X  DensityCOsX (C O a  cone )/100)

where:
COa m«M=Mass of COa per test phase, in  grams per 

test phase
V m u =T o ta l dilute exhaust volume in cubic feet 

per test phase corrected to standard condi
tions (528° B  (293°K) and 760 nun H g  
(101.3kPa)). Calculate this quantity by  the 
procedure contained in $ 86.177-22. 

DensityCOl=  Density of COa corrected to standard  
conditions in grams per cubic foot. This  
value is 61.86 gm/ft*.

(C) Calculate the weighted C02 grams 
per mile mass emissions:

[COa] (0.43[COa] ,«+0.57[COa]»i+[COa].)/7.5, ,

where:
[C O a ]»»=W e igh ted  COa grams per mile mass emissions 
fCOa]c<=COa mass calculated from the “ transient”  

phase of the cold start test, in  grams per test 
phase • „ ' ■ „

[C O a ]*»=C O a mass calculated from the “ transient 
phase of the hot start test, in grams per test 
phase

[C O a ].=C O a  mass calculated from the "stab ilized ’ 
phase of the cold start test, in grams per test 
phase

(b )  (1) Calculate the mass values for 
the highway fuel economy test for HC 
and CO as specified in § 86.F77-22(b). 
Calculate the mass values for the high
way fuel economy test for COa as speci
fied in paragraph (a) (2) <B) of this sec
tion.

(2) Calculate the grams/mile values 
for the highway fuel economy test for 
HC, CO, and C02 by dividing the mass 
values obtained in (b )(1 ) by 10.242 miles.

(c) Calculate the city fuel economy 
and highway fuel economy values from 
the grams/mile values for HC, CO, and 
C02. The HC values (obtained per para
graph (a) or (b) as applicable) used in 
each calculation in this section are. 
rounded to the nearest 0.01 grams/mile. 
The CO values (obtained per paragraph 
(a) or (b) as applicable) used in each 
calculation in this section are rounded 
to 0.1 grams/mile. The COa values (ob
tained per paragraph (a) or (b) as ap
plicable) used in each calculation in this 
section are rounded to the nearest 
gram/mile.

(d) For gasoline-fueled automobiles, 
calculate the fuel economy in miles per 
gallon of gasoline by dividing 2421 by the 
sum of three items:

(1) 0.866 multiplied by HC (in grams/ 
mile as obtained in paragraph ( c ) ),

(2) 0.429 multiplied by CO (in grams/ 
mile as obtained in paragraph (c ) ),  and

(3) 0.273 multiplied by C02 (in grams/ 
mile as obtained in paragraph (c ) ).

Round the quotient to the nearest 0.1 
mile per gallon.

(e) For diesel powered automobiles, 
calculate the fuel economy in miles per 
gallon of diesel fuel by dividing 2778 by 
the sum of three terms:

(1) 0.866 multiplied by HC (in grams/ 
mile as obtained in paragraph (c ) ) ,

(2) 0.429 multiplied by CO (in grams/ 
mile as obtained in paragraph <c)), and

(3) 0.273 multiplied by COa (in grams/ 
mile as obtained in paragraph (c ) ).

Round the quotient to the nearest 0.1 
mile per gallon.

APPENDICES

Appendices I  and n  were published as 
part of the rule making, “Fuel Economy 
Testing for 1978 Model Year Automobiles 
and Calculation Procedures for 1977 and 
Subsequent Model Year Automobiles ; Ex
haust Emission Test Procedures for 1978 
Model Year Automobiles and Light Duty 
Trucks,”  41FR 38674, September 10,1976.
Appendix III.—Sample Fuel Economy Label 

Calculation (1977 Model Y ear)

Suppose that a manufacturer called Mizer 
Motors has a product line composed of eight 
car lines. Of these eight, four are available 
with the 300 CID, 2 barrel, non-catalyst, 49- 
state engine. These four car lines are:

Ajax
Boredom III  ,
Dodo
Castor (Station Wagon)
A car line is defined in Subpart A as a group 

of vehicles within a make or division which 
has a degree of commonality in construction. 
Car line does not consider any level of decor 
or opulence and is not generally distinguished 
by such characteristics as roofline, number of 
doors, seats, or windows. Station wagons and 
light duty trucks are, however, identified sep
arately from the remainder of each ear line. 
In  other words, a Castor station wagon would 
be considered a different car line than the 
normal Castor car line made up of sedans, 
coupes, etc.
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The engine considered here is defined as a 
basic engine in Subpart A. A  basic engine is 
a unique combination of fuel system, num
ber of cylinders, catalyst usage, and engine 
displacement.

A model type is a unique combination of 
car line, basic engine, and transmission class. 
Thus Ajax is a car line but Ajax 3O0-2V non
catalyst, 49-state, manual transmission is a 
model type whereas Ajax 300-2V non-catalyst,

49-state, automatic transmission is a differ
ent model type.

The following calculations provide an ex
ample of the procedures described in Sub
part C of this part for the calculation of 
vehicle configuration and model type fuel 
economy values. In order to simplify the 
presentation, only city fuel economy values 
are included. The procedure is identical for 
highway and combined fuel economy values.

Step I .  Inpu t data as supplied by the manufacturer or as determined from testing conducted by the Administrator. 
Manufacturer— Mizer Motors.
Basic Engine: (300-2 barrel, 8-cylinder, non-catalyst, 49 state).

Test vehicle 
carline

Engine
code

Trans
mission

Inertia
weight Axle ratio

Average  
miles 

per gallon

Label 
miles per 

gallon 1

Vehicle 
configu

ration sales

A ja x . .________ ______ 1 M-3 3,500 2.73 16.1001 46 15,000
D o ____ _____ ____ 2 A -3 3,500 2.56 15.9020 16 35,000

Boredom I I I  ......... 4 M -3 4,000 3.08 14.2343 14 10,000
A jax ......... ......... ....... .3 M -4 4.000 -  3.36 15.0000 15 15,000
Boredom I I I ............. 8 A -3 4.000 2.56 13.8138 14 25^000

D o ............ .......... 5 A -3 4,500 3.08 13.2203 13 20,000
Castor..................... 5 A -3 5,000 3.08 10.6006 11 40,000

1 The vehicle configuration fuel economy values, rounded to the nearest mile per gallon, are the fuel economyval- 
ues that would be used on specific labels for that vehicle configuration.

Step II . Group vehicle fuel economy and sales data according to base level combinations within this basic engine.

. . Projected vehicle
Transmission Inertia weight Miles per gallon configuration

sales

Base level:
A -------------------------- _____ Manual-3—
B ...... ...........................    Automatic.
C. ............................    Manual-3—
C ....................................  Manual-4__.
13............................   Automatic.
E —.....................................—______d o ____
F .................  ; .........do.......

3,500 16.1001 15,000
3,500 15.9020 35,000
4,000 14.2343 10,000
4,000 15.0000 15,000
4,000 13.8138 25,000
4,500 13.2203 20,000
5,000 10.6006 40,000

Step I I I .  Determine base level fuel economy values.
A . For all the base levels except the base level which includes 4,000 pound, manual transmission data, the base 

level fuel economy is as noted in Step I I  since only one vehicle configuration was tested within each of these base
levels.

Miles
per

gallon
3.500 lb/manual transmission___________1________________________ ___________________ _________________________  ^
3.500 lb/automatic transmission_______ •_________________________ ___________  _ I I - -  - - -  - — jg'gQgo
4,000lb/automatic transmission____________ _______________ _______ IIIIIIIIIIIIIIIIII I 13!8138
4.500 lb/automatic transmission_________________________ _________________ ______  13' 2203
5,000 lb/automatic transmission____________________________________________IIIIIIIIIIIIIIIIIIIIIIIIII " " 10! 6006

® . Since data from more than one vehicle configuration are included in the 4,000-pound, m anual transmission base 
level, this fuel economy is harmonically averaged in proportion to the percentage of total sales of all vehicle configura
tions tested within that base level represented by each vehicle configuration tested w ithin that base level.

Base level fuel econ.=

Base Level: Manual, 4,000 pounds.

[-Fraction of total ~1 [“ Fraction of total “1 -+
sales of configu- 1 sales of configu- 1
rations tested 
represented by

Configuration 
N o . 1 fuel + rations tested 

represented by
Configuration

configuration 
_  No. 1 sales _

economy configuration 
_  N o . 2 sales _

economy

r «La »1 5+ r 15.000 L 250000

- 14.6840 mi/gal

. 25000J 14.2343 L 250000 J 15.0000 

Therefore, the 4,000 pound/manual transmission fuel economy is 14.6840 mi/gal.

4,000 pound/manual transmission=14.6840 mi/gal

Note that the car line of the test vehicle using a given engine makes no difference— only the weight and trans
mission do.

¿Step I V . For each model type offered by the manufacturer with that basic engine, determine the sales fraction represented 
bffsach inertia weight/transmission doss combination and the corresponding fuel economy.

Ajax:
M anual_____
Automatic. .

Dodo:
M anual____

Autom atic. .

Boredom I I I :  ■ 
M a n u a l.. . . .  
Automatic. .

Castor:
Autom atic.l

1.0000 at 3,500 lb. 
0.3000 at 3,5001b. 
0.7000 at 4,000 lb.

0.4000 at 3,500 lb. 
0.6000 at 4,0001b. 
0.3000 at 3,5001b. 
0.7000 at 4,000 lb.

1.0000 at 4,0001b. 
0.2500 at 4,000 lb. 
0.7500 at 4,500 lb .

0.2000 at 4,500 lb - 
0.8000 at 5,0001b.

16.1001
15.9020
13.8138

16.1001
14.6840
15.9020
13.8138

14.6840
13.8138
13.2203

13.2203 
10.6006

Step V . Determine fuel economy fo r each model type (that is, car line/basic engine ¡transmission class combination). 
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* SPECIFIC LABEL
WITH RANGE

Based on the results of tests conducted 
or certified by the U.S. ENVIRONMENTAL 
PROTECTION AGENCY, the typical gas 
mileage of this car Is estimated to be:

Ajax, £ cylinder, 300 cubic Inch displacement, 2 barrel 
carburetor, automatic transmission, catalyst equipped, 
A,000 pounds test weight, 3.02 axle ratio.

10 MILES PER GALLON FOR CITY DRIVING 
16 MILES PER GALLON FOR HIGHWAY DRIVING 

AND
12 MILES PER GALLON FOR COMBINED CITY AND 

HIGHWAY DRIVING

THESE FUEL ECONOMY NUMBERS ARE FROM TESTS OF THIS VEHICLE 
CONFIGURATION AND MAY NOT BE IN THE EPA/FEA BUYER'S GUIDE.

As of September 17, 1976, the combined city and highway fuel economy for 
other large vehicles ranged from 8 to 20 miles per gallon. The range 
on this label is based upon average fuel economy results, and does not 
reflect the range of tests of specific vehicle configurations.

Based on $ 0.65 per gallon, 15,000 miles driven per year, and an 
average combined fuel economy of 12 miles' per gallon, the estimated 
annual fuel cost for this vehicle is $812.

These estimates are based on tests of vehicles equipped with frequently 
purchased optional equipment.

Reminder: The actual fuel economy of this car will vary depending 
oh the type of driving you do, your driving habits, how well you 
maintain your vehicle, optional equipment Installed and used, and road 
and weather conditions.

To compare the fuel economy of this car with other 1977 cars, 
and to learn how the tests were conducted, ask your dealer for a 
free copy of the EPA/FEA 1977 Gas Mileage Guide.

[FR Doc.76-33096 Filed ll-9-76;8:45 am]

Vehicle:

Federal Energy 
Administration
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