2150-2160

Bedford, Mass., serving the intermediate
point of Fall River, Mass.; and the off-
route points of Warwick, West Warwick,
Cranston, Pawtucket, Central Falls,
North Providence, East Greenwich, and
Warren, R.I., and Fairhaven, Mass,;
textile producis as a common carrier
over irregular routes between Fall River
and New Bedford, Mass., on the one
hand, and, on the other, Coventry, Lin-
coln, Westerley,, and Woonsocket, R.I.,,
and points in Massachusetts. FALL
RIVER & NEW BEDFORD EXPRESS,
CO., INC., holds no authority from this
Commission. However, it is affiliated with
T. J. MOTOR LINES, INC. Ridgehill
Rd., Assonet, Mass. 02702, which under a
Certificate of Registration in No. MC
96979 is authorized to operate as a com~-
mon carrier in intrastate commerce,
solely within the state of Massachusetts,
Application has been filed for temporary
authority under section 210a(b).

No. MC-F-12729. Authority sought for
purchase by KEITH FULTON & SONS,
INC., 21 Water Street, Cambridge, MA.
02141, of the operating of R. DOUGHTY
SONS CO., INC., 63 Jacobus Avenue,
South Kearny, N.J. 07032, and for ac-
quisition by KEITH FULTON, JR., 21
Water St., Cambridge, MA. 02141, and
control of such rights through the pur-
chase. Applicants’ attorneys: Frank J.
Weiner, 15 Court Square, Boston, MA,
02108, and Donald A. Sterling, 185 Engle
Street, Englewood, N.J. Operating rights
sought to be transferred: Heavy ma-
chinery and such commodities as require
special equipment by reason of size or
weight, as a common carirer over ir-
regular routes between points in the New
York, N.Y., Commercial Zone, as defined
by the Commisison, on the one hand, and,
on the other, points in New Jersey, New
York, Pennsylvania, Delaware, and the
District of Columbia. Vendee is au-
thorized to operate as a common carrier
in Massachusetts, Connecticut, Maine,
New Hampshire, New York, Vermont.
Application has been filed for temporary
authority under section 210a(b).

No. MC-F-12730. Authority sought for
purchase by PACIFIC TRANSPORTA-
TION LINES, INC., 443 Delaware Ave.,
Buffalo, NY 14202, of the operating
rights and property of JACKSON DIS-
TRIBUTION CORP., 348 W. Fayette St.,
Syracuse, NY, and for acquisition by
JAMES J. MORAN, 160 S. Forest Rd.,
Williamsville, NY, of control of such
rights and property through the pur-
chase. Applicants’ attorney; William J.
Hirsch, 43 Court St., Buffalo, NY 14202.
Operating rights sought to be transfer-
red: Such merchandise as is dealt in by
wholesale, retail, and chain grocery and
food business houses, and, in connection
therewith, equipment, materials, and
supplies used in the conduct of such
business, as a contract carrier over ir-
regular routes, between points within
the territory bounded by a line begin-
ning at Louisville Landing, N.Y., and ex-
tending in a southeasterly direction to
points in a defined area of New York,
between points in the above-specified
territory, on the one hand, and, on the
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other, points within the territory

bounded by a line beginning on the shore

of Lake Ontario at a point 5 miles di-
rectly north of Webster, N.Y., and ex-
tending south through Webster, Canan-
daigua, and Rushville to Hammonds-
port, N.Y., thence in a southeasterly di-
rection to Beaver Dams, N.Y., thence
west to Beaver Dams, N.Y., thence west
through Cuba to South Dayton, N.Y.,
thence through Buffalo to Wilson, N.Y.,
and thence east along the shore of Lake
Ontario to a point on the lake 5 miles
north of Webster, including the points
named, from Syracuse, N.Y., to points
in St. Lawrence, Franklin, Steuben,
Schuyler, Chemung, Tioga, Broome,
Chenango, Delaware, Ostego, Schoharie,
Montgomery, Fulton, Herkimer, and
Schenectady Counties, N.Y., and points
in Bradford and Susquehanna Counties,
Pa., with restrictions. Vendee is author-
ized to operate as a coniract carrier in
Maryland, New York, Ohio, Pennsyl-
vania, Virginia and West Virginia. Ap-
plication has been filed for temporary
authority under section 210a(b).

No. MC-F12731. Authority sought
for control by AMERICAN COMMER-~
CIAL LINES, INC,, 2919 Allen Parkway,
Houston, TX 77019, of (BB) ALL-
AMERICAN, INC., AND (BB) MIDWEST
COAST TRANSPORT, INC., both of 900
West Delaware, Sioux Falls, SD 57101,
and for acquisition by TEXAS GAS
TRANSMISSION CORPORATION, 3800
Frederica St., Owensboro, KY 42301, of
control of ALL-AMERICAN, INC., and
MIDWEST COAST TRANSPORT, INC.,
through the acquisition by AMERICAN
COMMERCIAL LINES, INC. Applicants’
attorneys: Axelrod, Goodman, Steiner &
Bazelon, 39 S. LaSalle St., Chicago, IL
60603, and E. Phillips Malone, 3800
Frederica St., Owensboro, KY 42301. Op-
erating rights sought to be controlled:
(B) General commodities, and numerous
specified commodities, as a common car-
rier, over regular and irregular routes,
from, to, and between specified points
in Minnesota, South Dakota, Iowa, Ne-
braska, Illinois, Missouri, North Dakota,
Wisconsin, Indiana, Michigan, Ohio,
Kentucky, Kansas, Wyoming, Tennes-
see, Pennsylvania, and Colorado, with
certain restrictions, serving various in-
termediate and off-route points, over
numerous alternate routes for operating
convenience only, as more specifically
described in No. MC 29120 and Sub num-
bers thereunder; and (BB) General
commodities, and numerous specified
commodities, as a common carrier over
regular and irregular routes, from, to,
and between all points in the United
States (except Alaska and Hawaii),
serving various intermediate and off-
route points, with restrictions, as more
specifically described in No. MC 111812
and Sub numbers thereunder. This no-
tice does not purport to be a complete
description of all of the operating
rights of the carriers involved. The fore-
going summary is believed to be sufficient
for purposes of public notice regarding
the nature and extent of these carriers
operating rights, without stating, in full,
the entirety, thereof. AMERICAN COM-
MERCIAL LINES, INC. holds no au-

thority from this Commission. However,
it controls (1) COMMERCIAL CAR-
RIERS, INC., 10701 Middlebelt Rd.,
Romulus, MI 48174, which is authorized
to operate as a common carrier in all
points in the United States (except
Hawaii), (2) TERMINAL TRANSPORT
COMPANY, INC., 248 Chester Ave. SE.,
Atlanta, GA 30316, which is authorized
to operate as a common carrier in Ken~
tucky, Indiana, Illinois, Tennessee,
Georgia, Alabama, Florida and Ohio. Ap-
plication has not been filed for tempo-
rary authority under section 210a(b).

The Baltimore and Ohio Railroad
Company and The Chesapeake Ohio
Railway Company, 2 North Charles
Street, Baltimore, Maryland 21201, rep-
resented by Mr. René J. Gunning, At-
torney for Applicants, 2 North Charles
Street, Baltimore, Maryland 21201,
hereby give notice that, on the 22nd day
of December 1975, they filed with the
Interstate Commerce Commission at
Washington, D.C.,, a joint application
under Section 5(2) of the Interstate
Commerce Act for an order approving
and authorizing the Baltimore and Ohio
Railroad Company to lease and operate
a portion of the Chesapeake and Ohio
Railway Company, which application is
assigned Finance Docket No. 28084. The
nature of the proposed transaction is the
lease and operation by the Balitmore
and Ohio Rafilroad Company of a por-
tion of the Chesapeake and Ohio Rail~
way’s line of railroad. The line of rail-
road which the Baltimore and Ohio Rail-
road Company proposes to lease and
operate is an 8.66 mile portion of the
Chesapeake and Ohio Railway Com-
pany’s Pomeroy Branch located between
Valuation Station 1501421, near Dun-
das, Ohio, and Valuation Station 1043--
80, near Creola, Ohio, all in Vinton
County, Ohio.

Applicants have alleged in their ap-
plication that the guality of the human
environment will not be affected by the
proposed Commission action requested
in the application. In accordance with
the Commission’s regulations (49 CFR
1100.250) in Ex Parte No. 55 (Sub-No. 4),
Implementation—National Environmen-
tal Policy Act, 1969, 340 1.C.C. 431 (1972),
any protests may include a statement
indicating the presence or absence of
any effect of the requested Commission
action on the quality of the human en-
vironment. If any such effect is alleged
to be present, the statement shall in-
clude information relating to the rele-
vant factors set forth in Ex Parte No.
55 (Sub-No. 4), supra Part (b) (1)-(5),
340 1.C.C. 431, 461.

The proceeding will be handled with-
out public hearings unless protests are
received which contain information in-
dicating a need for such hearings. Any
protests submitted shall be filed with
the Commission no later than February
13, 1976.

THE BALTIMORE AND OHIO RAILROAD
COMPANY
By the Commission.

[seaL] RoOBERT L. OSWALD,
Secretary.

[FR Doc.76-1151 Filed 1-13-76;8:45 am]
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Title 40—Protection of Environment

CHAPTER |—ENVIRONMENTAL
PROTECTION AGENCY

[FRL 469-4]

PART 204—NOISE EMISSION STAND-
ARDS FOR CONSTRUCTION EQUIPMENT

Portable Air Compressors

On October 29, 1974, notice was pub-
lished in the FepeErar REGISTER (39 FR
38186) that the Environmental Protec-
tion Agency (EPA or Agency) was pro-
posing noise emission standards for new
portable air compressors distributed in
commerce. The purpose of this notice is
to establish final noise emission stand-
ards for new portable air compressors
distributed in commerce by establishing
a new Part 204 of Title 40 of the Code of
Federal Regulations. This final rulemak-
ing is promulgated pursuant to section
6 of the Noise Control Act of 1872; 86
Stat. 1234; Pub. L. 92-574,

I. INTRODUCTION

Through the Noise Control Act of
1972 (86 Stat. 1234), the Congress estab-
lished a National policy “to promote an
environment for all Americans free from
noise that jeopardizes their health and
welfare.” In pursuit of that policy, Con-
gress stated, in section 2 of the Act,
“that, while primary responsibility for
control of noise rests with State and local
governments, Federal action is essential
to deal with major noise sources in com-
merce, control of which require national
uniformity of treatment.” As part of this
essential Federal action, section 6 of the
Act requires that the Administrator
identify products which are major
sources of noise, and if such produets
fall into certain specified categories, one
of which is construction eguipment, to
preseribe regulations unless in his judg-
ment noise emission standards are not
feasible. The Administrator has identi-
fied portable air compressors as a major
source of noise (39 FR 22297).

Under section 6 of the Act, such reg-
ulations are to include noise emission
standards, setting limits on noise emis-
sions from new products, which are
requisite to protect public health and
welfare, taking into account the magni-
tude and conditions of use of such prod-
ucts, the degree of noise reduction
achievable through the application of
best available technology, and the cost of
compliance. The final regulation being
promulgated contains a performance-
type noise emission standard and speci-
fies the testing procedure necessary to
assure compliance with the emission
standard.

Under section 15 of the Act, the Ad-
ministrator shall certify as a low-noise-
emission-product (LNEP) any product
which emits noise in amounts signifi-
cantly below the levels specified by any
noise emission standard included in a
regulation promulgated pursuant to sec-
tion 6, for which certification application
has been properly filed and which the
Administrator determines is suitable for
use as a substitute for a type of product
in use by agencies of the Federal Govern-
ment. At this time the specific LNEP
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noise level(s) for portable air compres-
sors has not been determined; however,
the Agency will continue to study various
options for LNEP criteria and assign
specific level(s) in the future, Accord-
ingly, a subsection in the regulation has
been reserved for LNEP standard and
selection criferia.

The Agency believes that the stahdard
contained in the regulation represents
the level of noise emission protective of
health and welfare and achievable by
the best technology currently available,
taking into account the cost of compli-
ance; however, the Agency will consider
all new information and data which be-
comes available or is presented to it,
and may in time revise the regulations
in accordance with section 6(c) (3).

The final regulation being promulgated
reflects the desire of Congress to pro-
tect both health and welfare and inter-
state commerce through establishment
of uniform national noise emission
standards for new portable air compres-
sors which require national uniformity
of treatment in order to facilitate inter-
state commerce. Such treatment is re-
quired for those manufacturers who
would be burdened by conflicting State
and local noise controls.

Under section 6(e) (1) of the Noise
Control Act, after the effective date of a
regulation promulgated under section 6
regarding product noise emission levels,
no State or political subdivision thereof
may adopt or enforce any law or regu-
lation which sets a limit on noise emis-
sions from new products regulated by
EPA, unless such law is identical to the
applicable EPA regulation. Thus, the pre-
emption is against nonidentical State
and local laws regulating the noise emis-
sion level of a Federally-regulated new
product. The requirement of “identity”
applies to the standard and those ele-
ments of the measurement methodology
which define the standard; these must be
identical to those in the EPA regula-
tion. However, other elements of the
State or local law need not be identical.
Such elements include the list of persons
subject to the regulations, sanctions, en-
forcement procedures and correlatable or
equivalent “short tests” used for en-
forcement purposes.

Section 6(e) (2) of the Act specifies
that nothing in section 6 shall preclude
or deny the right of any State or polit-
ical subdivision thereof to establish
and enforce controls on environmental
noise and sources thereof through the
licensing, regulation, or restriction of the
use, operation, or movement of any
product or combination of products. Such
controls which are reserved to State and
local authority under this section include,
but are not limited to, the following:

(1) Controls on the time of day dur-
ing which products may be used.

(2) Controls on the places or zones
in which products may be used.

(3) Controls on the noise emission level
of products during use and operation en-
forceable against the consumer,

(4) Controls on the number of prod-
ucts which may be operated at the same
time.

(5) Controls on noise emission level
from the properties on which products
are used.

g) Controls on the licensing of prod-
ucts.

(7) Controls on the manner of opera-
tion of products.

Thus, Federal regulations promulgated
under section 6 preempt State and local
time of sale noise emission standards for
a product only after the effective date of
a Federal regulation applicable to such
product and only to the extent that State
or local noise emission standards (and
the measurement methodology which de-
fines the standard) are different from the
Federal standards relating to that
product.

Conversely, State and local authorities
are free to enact regulations on new
products offered for sale with standards
identical to the Federal standards. The
Environmental Protection Agency en-
courages the adoption of such regulations
so that State and local governments may
aid in the enforcement of the standards.

State and local time-of-sale noise
emission regulations applicable to prod-
ucts which are not covered by Federal
regulations are in no way preempted by
these regulations.

Recognizing that the Noise Control
Act was enacted to protect the public
from adverse health and welfare effects
due to noise, EPA is carrying out its
regulatory responsibilities for abating

_noise from construction equipment, and

in the present instance, portable air
compressors, through regulatory action
under section 6.

The portable air compressor is one of
approximately twenty major pieces of
construction equipment that contribute
to construction site noise. The Agency
intends to commence regulatory action
on other construction equipment prod-
ucts in the near future, and the levels
chosen for the standards in this regula-
tion are consistent with the overall re-
quirements to quiet all products in order
to ultimately reduce noise at all con-
struction sites to an acceptable level.

The legal basis and factual conclusions
which support promulgation of this reg-
ulation were set forth in substantial de-
tail in the notice of proposed rulemaking
published in the FepERAL REGISTER on
October 29, 1974 (39 FR 38186). This
publication solicited public comment
with the comment period extending ini-
tially from October 29, 1974, to Decem-~
ber 2, 1974, and subsequently extended
by FepERAL REGISTER notice (39 FR
42379) to December 31, 1974.

To ensure that all the issues involved
in the proposed regulation would be fully
addressed prior to the promulgation of
the final regulation, public hearings
were held in Arlington, Virginia on Feb-
ruary 18, 1975, and in San Francisco,
California on February 25, 1975. In con-
junction with these hearings, an addi-
tional comment period was allowed, ex-
tending from February 18, 1975, to
March 10, 1975. The principal issues re-
viewed at these meetings related to the
lead time set forth for manufacturer
compliance with the standard, the en-
forcement program specified in the reg-
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ulation, and the projected impact of the
regulation on manufacturers, users, the
construction industry, and the general
public.

Public ¢comments received during each
of the three public comment periods, as
well as the transcripts of the public
hearings, are maintained at the EPA
Headquarters, 401 M Street, SW., Wash-
ington, D.C. 20460, and are available to
the public during normal working hours
(Monday to Friday, 8:00 am. to 4:30
p.m.).

IT. SUMMARY OF THE REGULATION

The regulation establishes standards
for noise emissions resulting from the
operation of newly manufactured porta-
ble air compressors distributed in com-
merce. The standard specifies A~
weighted sound pressure level, measured
at a distance of 7 meters (23 feet) from
the surface of the portable air compres-
sor enclosure, using slow meter response.
The standard measurement procedure
used to obtain the data is presented in
more detail in § 204.54, Subpart B.

Effective January 1, 1978, portable air
compressors with maximum rated ca-
pacity between 75 and 250 cuhic feet per
minute (efm), inclusive, shall not pro-
duce an average sound level in excess of
76 dBA when measured and evaluated
according to the methodology provided
by this regulation.

Effective July 1, 1978, portable air
compressors with maximum rated ca-
pacity greater than 250 cfm shall not
produce an average sound level in excess
of 76 dBA when measured and evaluated
according to the methodology provided
by this regulation.

The regulation also incorporates a de-
tailed enforcement program which in-
cludes production verification, selective
enforcement auditing procedures, war-
ranty, compliance labeling, and anti-
tampering provisions.

III. SuMMARY OF COMMENTS RECEIVED

The EPA has carefully considered all
of the comments received regarding the
proposed noise emiss‘on regulation for
portable air comnressors. A discussion
of these comments with the Agency'’s
response thereto follows:

A. TECHNOLOGY

(1) One commenter stated that the 76
dBA limit does not represent currently
available technology.

The “Background Document for Pro-
posed Portable Air Compressor Noise
Emission Regulation' presents data from
several compressors that emit noise levels
of 76 dBA and lower at 7 meters. Tech-
nological availability is, EPA believes,
adequately met when mass-produced
commercially available products are in
commerce today which produce noise at
or below the standard.

(2) Several commenters asserted that
data relating to degradation of noise
emission characteristics are insufficient
to predict degradation patterns for air
COMPressors.

The Agency pursued this issue by so-
liciting industry comment and supportive
data regarding the escalation of com-
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pressor noise that would acerue during
compressor usage. Responses to the so-
licitation indicated that data were not
available at this time, since in the past
there was not a need for the assessment.

Accordingly, EPA has undertaken
studies to develop these data. Industry
representatives have also agreed to be-
gin to collect and to make available to
the Agency such noise emission degrada-
tion data so that proper analysis and
decisions regarding useful life standards,
including degradation effects, can be
made at a later date.

(3) Several industry commenters stated
that fuel consumption can be expected
to increase as a result of the regulation,
while another industry commenter stated
that fuel consumption could be expected
to remain the same or actually decrease.

As has been indicated, there is sub-
stantial disagreement within the indus-
try itself regarding the impact of the
regulation on fuel consumption. From
a technical standpoint, those com-
menters contending that fuel consump-
tion may increase indicate that it will
be due primarily to an increase in static
pressure rise within the portable air com-
pressor enclosure due to added noise
control components. This in turn would
cause increased fan loading and a con-
comitant increase in fuel consumption
on the order of 3-8 percent. Another in-
dustry commenter stated that there
would be no fuel consumption increase
that would result from the quieting ef-
forts. That commenter indicated that
the fuel savings derived from the use of
more efficient fans would balance in-
creased fuel consumption resulting from
increased fan loading.

The Agency, in the course of its tech-
nology studies, attempted to assess fuel
usage differences between standard and
guieted compressors of the same model.
All attempts proved futile because
changes in fuel usage were within the
manufacturing tolerance variances and
thus there was no apparent significant
eflect. :

(4) Several commenters stated that
the quieting technology is not the same
for all sizes and configurations of air
COMPressors.

The Agency assessed the guieting tech-
nology applied to several models of com-
pressors on the market today. The as-
sessment revealed that, while the large,
high air flow capacity compressors gen-
erally require a greater silencing effort
than did the smaller, lower air flow ca-
pacity units, similar techniques were
applied to achieve the silencing. Accord-
ingly, the effective date of the regulation
has been modified to provide manufac-
turers with a longer lead time to inte-
grate noise contrel features into the de-
sign and manufacture of larger portable
air compressors.

(5) Several commenters were con-
cerned about the problems they may en-
counter regarding availability of com-
ponent parts, especially quieter engines,
necessary to manufacture portable air
compressors which will comply with the
standard.

The withdrawal from the market of
certain engines used by portable air
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compressor manufacturers because of
reasons other than noise control became
known during the comment period. In
assessing the impact of this action, the
Agency questioned the portable air com-
pressor manufacturers about the prob-
lems they anticipated as a result of this
action by engine manufacturers. All who
responded to the guestions indicated
that the action would have a dramatic
adverse impact on the engineering de-
sign and manufacturing time required to
develop compressors meeting the stand-
ard and further indicated that com-
ponent delivery problems could be
handled if the effective date of the regu-
lation were extended. The Agency con-
sidered all aspects of this problem and,
accordingly, extended the time for com-
pliance with the regulation since the re-
sults of studies showed that such exten-
sion would not significantly compromise
health and welfare benefits to be derived
from the regulation. It is the Agenecy’s
belief that the additional time allotted
affords the lead time stipulated by the
manufacturers to allow them to over-
come any delivery problems they are
likely to encounter regarding component

parts.
(6) Two commenters stated that
“band-aid” measures for controlling

noise emissions are more expensive than
integrated design changes.

The Agency recognized this and, ac-
cordingly, solicited comments from port-
able air compressor manufacturers as to
the time it would take to make and im-
plement the necessary design changes to
produce quiet machines. The effective
date of the regulation is based to a sub-
stantial degree on the data supplied by
the respondent manufacturers. It is the
Agency’s opinion that the time span be-
fore the regulation becomes effective
provides manufacturers with the requi-
site lead time to accomplish the neces-
sary design changes, if they so desire, to
preclude the “band-aid” approach.

(7) Two commenters responded to the
solicitation, in the preamble of the pro-
posed regulation, for views as to whether
a standard should be imposed on port-
able air compressors measured in C-
weighted sound pressure level.

The intent of the solicitation was to
elicit information in regard to imposing
a C-weighted noise emission.standard to
guard against design practice that would
shift the major spectral components of
portable air compressor noise to low fre-
quencies discriminated against by the A-
weighted sound pressure, at the possible
expense of escalated low frequency noise,
which in turn could cause vibration prob-
lems in structures located in proximity
to construction sites.

At the time the proposed regulation
was developed, the Agency had limited
data to support a C-weighting sound
pressure level standard. The public solic-
itation for data in this regard has pro-
vided little information and no new data
to show the need for a dBC standard.
Accordingly, only a dBA standard is be-
ing promulgated.

(8) One commenter suggested that
devices be installed that would shut down
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a compressor if the access doors were
opened.

The Agency considered the validity
and practicality of such a requirement
and decided not to require the installa-
tion of such devices for the following
reasons: (1) One use of portable air
compressors is to supply breathing air to
workmen involved in activities under-
ground where the naturally occurring air
supply is minimal. An inadvertent shut-
down of the compressor in this situation
could have catastrophic consequences.
(2) Users could easily circumvent auto-
matic shutdown devices if such devices
proved to be an annoyance or otherwise
hindered the user’s normal operating
procedures. However, the Agency recog-
nizes that the doors of portable air com-
pressors may be an element of design in-
corporated into.the product to achieve
compliance with the regulation. Accord-
ingly, and as stated in the tampering
section of the regulations, the removal
or rendering inoperative, for purposes
other than maintenance, repair or re-
placement, of such a device is prohibited.

(9) Several commenters responded to
the solicitation, in the preamble of the
notice of proposed rulemaking, for com-
ments in regard to the proposed meas-
urement methodology and/or the advisa-
bility of expressing the portable air
compressor standard in terms of sound
power rather than average sound pres-
sure level,

During the development of the pro-
posed regulation, EPA carefully con-
sidered the various measurement meth-
odologies and sound descriptions suitable
for the assessment and characterization
of portable air compressor noise. As a
result of these studies, it is EPA’s opin-
ion that the methodology as proposed
will provide data to accurately char-
acterize portable air compressor noise
with the simplicity that is requisite to
facilitate product verification at the
manufacturer's plant and enforcement
in the field. The following private and
public proclamation by portable air com-
pressor manufacturers is significant in
this regard:

Members of CAGI have carefully studied
the measurement methodology and at the
January 19, 1975, meeting of the Compressed
Air and Gas Institute, Portable Air Compres-
sor Sectlon, it was resolved the physical
measurement procedures contained in the
proposed EPA-measurement methodology be
accepted by CAGI.

While the Agency has opted for a
measurement methodology with which
industry is most familiar at this time,
and which supports its compliance re-
quirements, and has opted to use A-
weighted sound pressure level as the
descriptor of portable air compressor
noise, it recognizes that situations may
exist or arise where other methodologies
and descriptors may be just as appro-
priate and, for that matter, have more
utilitarian use. Such instances or situa-
tions may exist within a particular prod-
uct industry when one wishes to describe
the energy output of devices for noise
emission diagnostic evaluation and for
comparing the noise emission of devices
which are similar in size and kind. Ac-
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cordingly, the Agency encourages indus-
try to proceed toward standardization
of methods to determine sound power
with attendant sound energy descriptors,
as it is endeavoring to do at this time.
The Agency has carefully reviewed two
recent efforts toward standardization de-
veloped by the National Bureau of
Standards (NBS) and Technical Com-
mittee 43 of the International Standards
Organization (ISO), and it is EPA’s
opinion that these test methodologies are
feasible and viable and EPA would rec-
ommend their use for the determination
of portable air compressor sound power
in situations requiring such assessment,

(10) One commenter stated that the
test specification for a fifth microphone
above the compressor should be recon-
sidered.

The Agency included an overhead
microphone location to guard against
compressor design that would direct ma-
Jor sound energy upwards which could
be of significance to persons working or
residing in high rise buildings adjacent
to construction sites and/or where port-
able air compressors are located below
ground level and the noise impacts on
those above the equipment affected. The
Agency reconsidered the need for the
overhead microphone position and con-
cluded that its imposition is indeed re-
quisite to control upward radiated com-
pressor noise, for without it there is no
practicable way to assure that upward
radiated noise will not exceed the stipu-
lated level.

(11) Several commenters stated that
in order to comply with the regulation,
manufacturers must design for levels
well below the standard.

In developing the regulation, the
Agency recognized that a class of com-
pressors, for that matter a single com-

-pressor, may emit noise levels that vary

by as much as +-2 dBA as the result of
manufacturing tolerances. Accordingly,
the Agency does not recognize the need
for manufacturers to design “well be-
low” the standard to ensure compliance
with the Regulatior.

(12) Several commenters stated that
the EPA measurement methodology is
not suitable for in-use testing at a con-
struction site, with reasons such as an-
ticipated difficulty in measuring seven
meters above a compressor, difficulty in
teaching noise inspectors to perform
noise level averaging on energy basis,
and problems with high ambient noise
as the rationale for the statement.

In the development of the proposed
measurement methodology, it was the
Agency’s intent to arrive at a test method
that could facilitate both noise emission
testing in the controlled environment at
the manufacturer's test site as well as
noise emission level assessment in the
uncontrolled environment of construc-
tion sites. What has evolved is a simple,
practicable test method which, while not
patently ideal for both test environments,
provides manufacturers of portable air
compressors a method to assure compli-
ance with the noise emission standard.
It also provides State and local noise in-
spectors with a methodology or, at a
minimum, a methodology base on which

to build or modify, as local conditions
may dictate, for their development of
equivalent test procedures for in-use
noise emission evaluation.

(13) One commenter stated that no
machine larger than 1200 efm was tested
as the basis for the EPA background
document.

‘While it is true that the Agency did
not conduct tests on portable air com-
pressors larger than 1200 cfm, test data
on machines with air flow capacities up
to 2000 efm were made available to the
Agency and are in fact included in a
listing presented in Table 7-5(c¢) of the
“Background Deocument for Proposed
Portable Air Compressor Noise Emission
Regulations.”

(14) One commenter stated thata con-
flict between noise suppression technol-
ogy and safety considerations may exist
regarding the flame retardant properties
of acoustical insulation laggings.

EPA interprets this comment to mean
that acoustical materials that may be
employed within compressor enclosures
might tend to support combustion. In
addition, those materials that might be
employed would act as a sponge to soak
up fuel and oil and thus create a poten-
tially hazardous condition should the
oil/fuel flash point temperature be ex-
ceeded. As most acoustical materials
may be chemically treated with a flame
retardant to prevent combustion, and it
is common practice to encapsulate
acoustical foams and fiberglass in mylar
and other thin filmed impervious protec-
tive coverings to preclude absorption of
liquids, EPA is of the opinion that no
conflict exists between safety considera-
tions and noise suppression technology.

(15) One commenter responded to the
preamble solicitation for comment on
whether the Regulation should address

_portable air compressor pure tones.

Currently, major pure tone spectral
components generated by today’s porta-
ble air compressors occur at low fre-
quencies, less than 500 hertz, and are
not particularly annoying as the fre-
duencies are below the range of acute ear
sensitivity. However, the Agency recog-
nizes that as portable air compressor de-
signs change so too may the spectral .
character of the pure tone generating
components to cause annoying pure.
tones. Accordingly, the Agency will con-
tinue to address the potential problems of
pure tone noise with respect to portable
air compressors, and it solicits on a con-
tinuing basis such information from con-
cerned parties. Should evidence in the
future show this to be a significant prob-
lem, the Agency is prepared to propose
such control measures as may be neces-
sary. y

(16) Several commenters felt that
some tolerance on the standard should be
allowed on field tests to account for en-
vironmental and instrumentation vari-
ances likely to occur when portable air
compressors are tested in environments
different from the controlled environ-
ment of the manufacturer’s facility.

The Agency recognizes that, due to en-
vironmental and instrumentation differ-
ences, noise emission data measured at
State and local test sites may differ from
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that measured during SEA and PV test-
ing, and the Agency will take this into
account when reviewing test data,

B. HEALTH AND WELFARE

(1) Several commenters stated that, in
setting the regulation, consideration
should be given to usage conditions and
amount of exposure to the public for dif-
ferent types of machines.

In developing the regulation, the Agen-
cy considered the usage conditions and
amount of exposure to the public for dif-
ferent types of machines In the anlysis,
the Agency employed portable air com-
pressor usage factors and noise levels to
investigate health and welfare benefits
derived from the regulation of the fotal
population of portable air compressors.
A second analysis was conducted for the
population of compressors split into units
typically used in urban areas and those
typically used in rural areas. The studies
considered the usage of compressors in
five phases of construction: Domestic
housing, nonresidential, industrial, and
public work construction. The “Back-
ground Document for Portable Air Com-
pressors” presents further details of the
analysis.

(2) Several commenters stated that
the benefits to public health and welfare
do not justify the economic impact of
the Regulation.

It must be kept in mind that society is
now paying billions of dollars for noise
pollution assoziated with lost produe-
tivity, higher medical bills and health
insurance premiums, payments in suc-
cessful noise offense litigation and as-
sessment of property value in high noise
exposure areas without accruing any di-
rect benefit for such payments. Imnvle-
mentation of the Noise Control Act of
1992 will accomplish ¢ shift in the eco-
nomic burden from the impacted popu'a-
tion to the users of the products and their
customers and hence will provide society
with direct benefits in the form of quieter
products and a quister environment.

It is estimated that over 27 million
people are exposed to construction site
noise levels that jeopardize their health
and welfare. Since construction site noise
is typically comprised of contributions
from more than twenty different types
of construction equipment, regulation of
the majority of the pieces of equipment
will be required to appreciably and ef-
fectively reduce this type of noise. The
portable air compressor has been iden-
tified as the first piece of construction
equipment requiring noise emission con-
trol to foster, in the long term, less con-
struction site nocise. While portable air
compressors may not provide the high-
est sound level at construction sites, they
do contribute significantly to communi-
ty noise exposure. Aiv comoressors rank
with dump trucks and concrete trucks
in producing the highest sound energy
per day, The noise emission regulation
for portable air compressors is requisite
to protect the health and welfare of the
American public.

Studies performed in accordance with
the requirements of the Noise Control Act
of 1972 indicate that compliance with
the regulation will reduce the impact
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upon people from construction site noise
by 14.7 percent with an estimated attend-
ant 12.3 percent increase in the list price
of portable air compressors. Upon reg-
ulation of noise emissions from dump
trucks and concrete trucks, a reduction
in total impact by approximately 45 per-
cent is anticipated when the current pop-
ulation of compressors and trucks is re-
placed by quiet units. Further reduc-
tion in total impact is contingent upon
effective noise emission regulations of
other construction equipment. Consider-
ing the health and welfare benefit ob-
tained from the regulation, the Agency
believes that the added cost of compres-
sors is a productive expenditure and
therefore justified.

(3) Several commenters suggested
that EPA undertake a more thorough
cost/benefit study.

The Agency conducted additional eco-
nomic impact and health and welfare
impact analyses employing data and in-
formation made available to it as the
result of the written comment period
and public hearings regarding the pro-
posed regulation., The Agency also so-
licited information from portable air
compressor manufacturers regarding the
lead time necessary to comply with vari-
ous standard levels. The regulation being
promulgated is based, in part, on the
result of these analyses.

C. ECONOMICS

(1) Several commenters indicated that
they felt that the Portable Air Compres-
sor Regulation is inflationary.

The EPA, in promulgating a noise
source emission regulation for newly
manufactured products, is directed by
the Noise Control Act of 1972 to consider
the cost of compliance, best available
technology, and impact on the public
health and welfare. The Agency has
carefully weighed the potential adverse
economic impacts associated with the
promulgation of the regulation and com-
pared them to the benefits that would
accruz to the ponulation affected by the
reduction in noise emitted by portable
air compressors. The conclusion is that
the 12.3 percent list price increase is cost
effective in terms of the benefits derived.
The health and welfare benefits of the
proposed regulaticns have been discussed
previously in paragraph (2) of section B.

(2) Szveral commenters indicated
that they felt that the smaller manufac-
surers will be more severely impacted
and their costs per unit will be higher
than those for larger portable air com-
pressor manufacturers.

The Environmental Protection Agency
pursued this issue through visits and
communications with large, medium, and
small portable air compressor manufac-
turers in an effort to determine the va-
lidity of the comment. As a resuit of the
Agency’s investigations and data sur-
faced in pursuit of ghe issue, it became
apparent that the effective date of the
Regulation was the single major factor
controlling the degree of economic im-
pact on the portable air compressor in-
dustry of the proposed standard, particu-
larly on the smaller manufacturer. Ac-
cording to the data, 2 smaller manufac-
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turer faced a greater potential for seri-
ous economic impact from the proposed
twelve-month effective date because of
limited resources and manpower to ac-
complish the requisite redesign of his
product line to achieve product compli-
ance in a timely fashion. As such, the
smaller manufacturer could be con-
strained by the Regulation from intro-
ducing his units into commeres and
thereby accrue a severe economic impact.
Accordingly, after determining that a
limited extension of the effective date of
the Regulation would not severely im-
pact the health and welfare benefits to
be derived, the Agency has extended the
effective date of the regwation to twenty-
four months for compressors with air
flow capacity less than or equal to 250
cim and thirty months for compressors
with air flow capacity greater than 250
cim. It is the Agency’s belief that this
extension allows adequate lead time for
an orderly readjustment by all manufac-
turers to preclude potential economic
hardships associated with time con-
straints imposed by the proposed effec-
tive date.

(3) Many commenters indicated that
the economic impacts of the useful life
provision contained in the pronosed reg-
ulation were not included in the cost of
compliance studies that were wunder-
taken,

Th.e Agency reviewed the useful life
provision contained in the proposed reg-
ulation in light of the comments made
in the various dockets. The Agency has
elected not to specify at th’s time a
srecific renuirement for portable air
comnrressor useful life noise emission
standard. The Agency has chosen, how-
ever, to defer a useful life provision in
the portable air compressor regulation
until further studies regarding the deg-
radation of noise emissions of portable
air compressors and the associated costs
of compliance have been completed and
assessed against the health and welfare
benefits which could result from the im-
position of such a useful life standard.

(4) Several commenters stated that

the cost of constructing a test facility at

+«a manufacturer’s location is econom-
ically unfeasible.

The Agency does not feel that the re-
quired measurement/testing procedure
will necessitate the construction of
elaborate, expensive test facilities for
portable air compressor manufacturers.
Accordi-gly, the test procedure, includ-
ing the description of the test site, as it
appeared in the proposed regulation
stands as the EPA test procedure which
will be utilized to determine compliance
with the standard. However, as now
stated in the regulation, alternate test
procedures which are approved by EPA
by virtue of demonstrated correlation
with the prescribed procedure, may be
employed by the manufacturers.

(5) Mary commenters stated that the
estimated 16 percent per unit price in-
crease underestimates the true cost to
comply with the regulation due to the en-
forcement provisions.

The 16 percent preliminary estimate of
list price increase included in the pre-
amble to the proposed regulation did not
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include costs for enforcement and useful
life provisions. In the final analysis per-
formed by the Agency, the deferment of
a useful life standard and further con-
sideration of the enforcement secenario
led to the following estimated list price
increases for newly manufactured port-
able air compressors:

1. 11.2 percent for compressors with rated
flow capacity less than or egqual to 250 ¢fm.

2. 13.0 percent for compressors with rated
flow capacity greater than 250 cfm.

3. An additional estimated 0.4 percent list
price increase may accrue thréugh the costs
of the revised enforcement scenario of the
regulation.

(6) One commenter indicated that
there was no need for Federal regulation
of portable air compressors because
marketplace pressures will force the pro-
duction of quieted machines without a
regulation.

This assertion has, in fact, not been
demonstrated. Although there are models
of compressors that are quieted, the noise
emissions of the compressor population
as a whole has not been reduced to a
level that is protective of the public
health and welfare. Additionally, there
are no indications that the industry as a
whole was moving in the direction of
quieting the compressor fleet to levels
that are considered to be protective of
the public health and welfare.

(7) Several commenters indicated
that the Regulation will have a harmful
impact on the foreign trade patterns in
the industry.

The Agency assessed the impact of the
Regulation on trade patterns. The
analysis showed that there would be no
change in import patterns and no
material impact on the balance of trade.
Since the Noise Control Act specifically
exempts units manufactured solely for
export, there will be no changes in port-
able air compressor export patterns re-
sulting from this rulemaking.

(8) One manufacturer indicated that
the regulation will have the effect of in-
creasing air compressor rentals, to the
detriment of industry sales volume.

The Agency reviewed this issue during
its background study to assess the im-
pact of the proposed regulation. Today
without Federal regulation, approxi-
mately 50 percent of portable air com-
pressor unit shipments reach the end
user through rental or rental/purchase
agreements. The reason for this rests
with cost effectiveness; that is, in many
instances it is probably more economical
to rent a unit for a specific job taking
place in a finite period of time than to tie
up capital in a unit not receiving full
usage.

While it is recognized that rental usage
could increase, by virtue of its apparent
economic advantage, the Agency has no
quantitative data fo show any increase
solely due to imposition of the Regula-
tion. The Agency has, however, esti-
mated that imposition of the regulation
would cause no more than a 4.3 percent
decrease in total unit sales.

(9) One manufacturer suggested that
a board of review be established to en-
sure that manufacturers’ costs are not
excessive.

RULES AND REGULATIONS

The Noise Control Act of 1972 does not
contain any provision for the establish-
ment of such a panel. The EPA has, how-
ever, made every attempt to estimate the
economic impact on the portable air com-
pressor manufacturing industry. The
regulation does not in EPA's judgment
impose any unreasonable or excessive
costs on the industry.

(10) One commenter stated that large
manufacturers can be expected to stock-
pile standard machines before the ef-
fective date of the regulation.

The Noise Control Act prohibits dis-
tribution in commerce of products man-
ufactured after the effective date which
do not meet the standard. Thus, under
the Act, Congress intended that products
manufactured earlier shall be exempt
and may be distributed in commerce at
any time even if they do not meet the
standards. The nature of portable air
compressor manufacturing and market-
ing is such that distributors are expected
to have several pre-regulation compres-
sors available for sale at the time the
regulation becomes effective, and this
probability was considered in the assess-
ment of health and welfare impaect on
the regulation.

The analysis of this issue focused on
industry production capacity, i.e., basic
ahility to stockpile. On an average across
the industry current production capacity
is such that limited stockpiling is possi-
ble, if the assumption is made that the
compressor market will remain relatively
stable until the regulation is effective.
Combined in this analysis is the his-
torical flexibility of the portable air com-
pressor industry in responding to mar-
ket demand fluctuations. Consideration
of these factors and the general expense
of stockpiling inveantory led to the
Agency conclusion that the stockpiling
possibility will be evenly assessed by in-
dustry and that individual manufactur-
ers will be able to avert market disrup-
tions in that event.

(11) Several manufacturers stated
that the one-year effective date of the
regulation is an insufficient amount of
time and will cause an increased eco-
nomic burden on the industry.

In further study and discussions with
the various manufacturers, the Agency
was able to better estimate the time de-
rendency of successful compressor rede-
sign. The presence in the industry of
several manufacturers who have little or
no quieting experience, and additional
information which showed that quieting
is more difficult to achieve in the larger
compressors, led us to extend the time
for compliance. In addition, our further
study revealed that many of the costs
for redesign are fixed, and lengthening
of the time for compliance should allow
for more orderly adjustment in the in-
dustry.

(12) Various industry members com-
mented that the regulation will force the
discontinuation offsome manufacturers’
compressor models.

This issue was considered in further
economic impact studies following the
public comment period. Obviously, for
those manufacturers who now market
both standard and quiet compressors in

ideniical crm categories, it would be im-
plied that they would discontinue the so-
called standard model as a result of the
regulation. The more critical possibility
is the unforeseen, forced temporary or
permanent discontinuation of a compres-
sor model because of added expense to
quiet in the time frame specified, or be-
cause of assembly delays resulting from
component part deliveries approaching
or exceeding the effective date of the
reguiation. Analysis of the problem in-
cluded this possibility and the Agency
concluded that the extended time now
allowed for compliance with the stand-
ard as opposed to the time frame orig-
inally proposed will allow manufactur-
ers to effectively compensate for design
and assembly problems of this nature.
However, some manufacturers now mar-
ket marginally profitable models, and the
possibility of discontinuation of these
models because of this regulation exists,
In instances of discontinuance of mar-
ginally profitable models, it is the Agen-
cy’s position that this is not necessarily
a detrimental effect of the regulation;
the Agency has no specific information
indicating the likelihood of this occur-
ring.

(13) Three commenters stated that the
regulation will cause the non-productive
expenditure of labor and materials.

During the development of the regula-
tion, the Agency conducted studies to ar-
rive at a noise emission standard req-
uisite to profect the public health and
welfare with an adequate margin of safe-
ty, taking into account the magnitude
and conditions of use of portable air
compressors, the degree of noise reduc-
tion achievemen! through the applica-
tion of best available technology, and the
cost of compliance. The standard that
has evolved, is, in the Agency’s opinion,
technically feasible, non-inflationary,
and protective of the public health and
welfare. Accordingly, the regulation will
cause productive expenditure of labor
and materials.

D. ENFORCEMENT

(1) Two of the commenters felt the
compliance and enJorcement aspects of
the proposed portable air compressor
regulation, which are derived from air
pollution control regulations, could not
realistically or practicalll be applied to
the air compressor manufacturing indus-

ry.

The regulations being promulgated
contain production verification require-
ments and selective enforcement audit-
ing requirements. The production ver-
ification scheme differs from certification
under the Clean Air Act. No extensive
endurance testing is required by produc-
tion vertification, and the manufacturer
is not precluded from selling his product
until he has accompliched the require-
ments of the production verification
process. In essence, the Clean Air Act
certification process is merely used fo
allow the manufacturer to demonstrate
that he has the requisite technology in
hand to produce conforming products.
The production vertification process is
based on the assumption that the manu-
facturer has the technology available to
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quiet compressors and must demonstrate
that he is able to apply that technology
in practice to produce compressors com-
plying with the standard.

The selective enforcement auditing
scheme is very similar to that which
EPA has proposed for use ynder the
Clean Air Act to verify compliance of
production vehicles with the standard.
It is a noncontinuous scheme, wherein
samples of products are tested to deter-
mine whether they conform to the stand-
ards, Such a scheme is equally applicable
to the testing of completed motor vehi-
cles as it is to testing completed portable
air compressors, It should be kept in
mind that this testing will only be done
on the specific request of the Agency.

(2) One commenter felt the regulations
manifested a basic distrust of American
industry accompanied by a desire for
EPA to keep its responsibilities to a
minimum.

The basic EPA enforcement strategy
under the Noise Control Act of 1972
places a major share of the responsibility
on the manufacturer for testing to de-
termine compliance of new portable air
compressors with these regulations and
emission standards. This does not re-
lieve EPA of its responsibilities but
merely allows a manufacturer to have
his personnel in control of many as-
pects of the compliance program, thereby
minimizing the burden of these regu-
lations on his business. Such manu-
facturer responsibility and control re-
sults from the fact that EPA has faith
in the integrity of manufacturers to com-
ply with these regulations. EPA, how-
ever, does reserve the right to verify that
the manufacturer is in fact complying
with the regulations. It is for this
reason that EPA provides for monitoring
by EPA personnel of tests performed
by the manufacturer and other manu-
facturer actions taken in compliance
with these regulations. The final pur-
pose of such monitoring is to assure the
Administrator that the information he
is receiving is accurate to enable him to
make the proper determination that
compressors being distributed in com-
merce by a manufacturer are in fact in
compliance with these regulations.

(3) Some manufacturers commented
that production verification would delay
and unnecessarily burden the manu-
facturer’s distribution process since dis-
tribution in commerce could not take
place until production verification has
been completed.

The regulations have been modified to
permit manufacturers to distribute com-
pressors in commerce as soon as pro-
duction begins. The requirement still re-
mains that the manufacturer must test
certain models of his early production
units, which for the most part are the
loudest configuration of a category. How-
ever this testing must now take place,
as soon as weather conditions permit,
within a 45-day grace period, during
which production verification is waived.
The 45-day period is designed to ac-
commodate a minufacturer's transpor-
tation needs and to accommodate poor
weather conditions. In addition, the re-
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quirement that the manufacturer pro-
vide a 10-day notice of his intent to test
has been removed.

(4) Some manufacturers suggested
that the number of configurations be
minimized and only those parameters for
configurations that directly affect noise
emissions be used. One manufacturer en-
dorsed a revision of the definition of
configuration to cfm, engine type and
rpm, with category being defined by cfm
only.

Although the definition of category has
remained the same and is based on those
elements which most directly affect
noise, the definition of configuration has
been changed, with the defining param-
eters significantly reduced. The Agency
has calculated, based on available in-
formation, the total number of cate-
gories that would require testing based
on production verification if carried out
in accordance with these regulations, and
has found that it results in a nominal
number of products requiring testing.
Any further reduction in the criteria
used to define category would not be
warranted, on the basis of reducing test
burden, since the number of units re-
quiring testing is now realistic.

(5) Some manufacturers commented
that the sampling plans are based on
high volume production and that the
concept of using a modification of a well-
known attribute plan is inconsistent with
small volume production.

As a result of such comments, the
sampling plans contained in the pro-
posed regulation have been modified to
provide for situations in which produc-
tion volume is small, Additionally, the
revised sampling plan significantly re-
duces the number of products requiring
testing.

(6) One commenter suggested that the
selective enforcement auditing (SEA)
strategy, which had a proposed accept-

" able quality level (AQL) of 6.5 percent,

contradicts the requirement that every
new compressor conform to the appli-
cable noise emission standard, since in-
herent in such a strategy is the assump-
tion that some nonconforming products
will be distributed in commerce.

The regulation being promulgated now
contains an AQL of 10 percent and, al-
though this AQL may result in some non-
conforming products being distributed in
commerce, the basic requirements still
remain that a manufacturer is pro-
hibited from distributing into commerce
any products which do not conform with
the standard. The basic intent is that
all products being distributed in com-
merce must conform to the standard.
Any product that is tested and which is
known not to conform to the standards
may not be distributed into commerce
until the nonconformity is remedied.
Furthermore, every compressor is war-
ranted to conform o the standard at the
time of sale. It is merely the intent of
EPA not to take enforcement action
which adresses the aggregate of the
products or the process by which they
are produced until the process average
as determined by SEA testing exceeds the
AQL of 10 percent. That is not to say
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the EPA permits the distribution in com-
merce of products that exceed the stand-
ard, but only that no enforcement action
will be taken on the aggregate by EPA
unless an AQL of 10 percent is exceeded.
A batch which meets the AQL of 10 per-
cent is considered to indicate compliance
by virtually 100 percent of the compres-
sor population. The 10 percent allowance
provides for test variability and random
human error.

() One commenter suggested that
the SEA process placed an unnecessary
burden on a manufacturer and all that
is required is the ‘‘certification” from the
manufacturer that he has tested a num-
ber of units and that they conform to
the regulations.

The selective enforcement auditing
scheme is not a continuing requirement.
Testing is performed at the request of
the Administrator. The testing burdens
will exist only when deemed necessary
by the Administrator for purposes of
gathering information in order to make
a determination regarding the conform-
ity of products being distributed in com-
merce by a particular manufacturer,

The issuance of a test request may not
be necessary where the manufacturer
can demonstrate through his own test
data on production units, using a sam-
pling plan similar to or better than the
promulgated plan, that his process aver-
age is below the AQL of 10 percent. This
amounts to the “certification” procedure
suggested by the commenter,

(8) One commenter suggested that
SEA should be invoked only when the
Administrator had cause to believe a
configuration is being sold in commerce
that fails to comply with the regulation.

Although EPA agrees with the spirit
of that comment, the Administrator pre-
fers to maintain the discretion that Con-
gress intended by not having placed any
such limitations on his testing authority.
It is the EPA’s intent, however, that such
test requests be issued when the need
arises and that such need be clearly
demonstrated. ‘

(9) One commenter felt that produc-
tion verification and the selective en-
forcement auditing scheme would pro-
vide a high assurance of product
conformity and further, that a major
savings in administrative costs for both
the manufacturer and EPA should be
realized because this particular enforce-
ment scheme has definite benefits over
the enforcement scheme employed in
certification of automobiles pursuant to
the Clean Air Act of 1970,

(10) Several commenters were con-
cerned with the Administrator’s discre-
tion to refuse to grant a hearing in situa-
tions where section 11(d) orders were
issued,

The regulations have been modified to
provide that in situations where section
11(d) orders are issued, notification and
an opportunity for a hearing are
afforded,

(11) Several commenters -criticized
the attempt by the regulations to limit
the right of counsel and recommended
that such limitation be stricken from the
regulations.
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As a result of those comments, por-
tions of the regulation that would, in
fact, limit the right of counsel have been
deleted.

(12) Several commenters questioned
the need and the validity of EPA to
make broad inspections and to have the
right to inspect and photograph all lit-
erature and test records. The comment-
ers indicated that such provisions ex-
tend far beyond the authority conveyed
to EPA and far in excess of any Agency
needs.

The regulations have been modified to
limit inspections and acquisition of data
to information necessary for the Admin-
istrator to make a determination that
the manufacturer is distributing con-
forming products in commerce. The au-
thority of EPA personnel is limited to
examining records of tests conducted on
production verification products or prod-
ucts tested pursuant to SEA; inspecting
areas where testing is conducted and
where products are stored prior to test-
ing; and inspecting areas of the assem-
bly plant where the products are being
assembled, EPA has no interest in forced
enfry into developmental laboratory
areas. However, where such areas are
part of the test site used for compliance
testing, it is the intent of the regulations
to permit access to such areas regardless
of the fact that developmental labs or
test sites are near by. If 2 manufacturer
wishes to preclude EPA Enforcement Of-
ficers from visiting or inspecting their
development testing or laboratory areas,
they must be separated from areas
where compliance testing is performed.

(13) Several commenters stated that
the information recording and reporting
requirements are burdensome and costly.

The regulations have been revised so
that information needed to describe a
product may be satisfied by the submit-
tal of sales literature and data needed to
demonstrate compliance may be satisfied
by submittal of information acerued
during manufacturer self-imposed diag-
nostic testing to assure themselves that
conforming products are being distrib-
uted in commerce. The regulations have
also been revised so that all data may be
mailed to EPA in lieu of the proposed
telephone reporting requirements.

(14) Several commenters indicated
that the proposed reégulations in some
instances required the repetitive submis-
sion of information.

The final regulations provide that
where information has been previously
submitted and has remained unchanged,
subsequent reports need only refer to the
previous submissions.

The regulations have been revised so
as to permit execution by an authorized
company representative in lieu of a Cor-
porate Vice President of reports required
to be filled by a manufacturer.

(15) One commenter felt that cease to
distribute orders went beyond the stat-
ute and should be modified.

The Agency has interpreted section 11
(d) of the Act, which provides for the
issuance of administrative orders, as in-
clusive of the power to issue cease to dis-
tribute orders and recall orders. Any
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such orders would be preceded by notice
and opportunity for a hearing.

(16) One commenter felt that the
statement contained in the proposed
regulation, “all costs associated with re-
call and remedy of noncomplying com-
pressors shall be borne by the manufac-
turer” could be interpreted very broadly.

The costs normally associated with a
recall are the costs of conducting the
campaign itself, as well as the cost of
remedying the nonconformity, including
parts and labor. These are the costs the
magufa,cturer would be required to ab-
sorb.

(17) Several commenters felt the costs
of the administrative enforcement pro-
visions would be significant because of
the large number of products that would
be required to be tested as a result of the
production verification and audit tests,
the recordkeeping and reporting re-
quirements, and the costs of construct-
ing added test facilities to accomplish
all the required testing.

EPA has reexamined the cost impact
of the administrative enforcement pro-
visions of production verification and se-
lective enforcement auditing and has
found them to be reasonable. As a re-
sult of information gathered during the
rulemaking process, which included a
public hearing and many written sub-
missions to the docket, modifications
were made to the regulations in the area
of the administrative enforcement pro-
visions. These modifications have re-
duced the recordkeeping and reporting
requirements, and have made the pro-
duction verification and selective en-
forcement auditing processes more flexi-
ble and tailored to the industry. These
changes in themselves have resulted in
additional reductions in cost to the man-
ufacturer over those that would have
been incurred based on the proposed reg-
ulation. :

Significant capital expenditures can
be eliminated by those manufacturers
who avail themselves of the EPA En-
forcement Test Facility at Sandusky,
Ohio, in lieu of constructing additional
facilities. i

(18) Several commenters were con-
cerned that the warranty required by
§ 204.58-1 of the proposed regulation was
a useful life performance warranty.

The warranty required of the manu-
facturer is a performance warranty that
the air compressor met the noise emission
standards on the date of sale to the ulti-
mate purchaser. Because performance
is warranted for the date of sale only,
warranty claims must relate back to a
nor-conformity on that day. To make
the best case in relating back to the date
of sale, the claimant should be able to
point to a defect in design, materials, or
workmanship which existed on the sale
date and which caused noise emissions to
exceed the standard. Thus, although the
claim may be made against the manu-
facturer at any time during the life of
the compressor, such claim must relate
back to non-compliance on the date of
sale.

(19) One commenter wished clarifi-
cation regarding which “manufacturer”

must issue the noise emission warranty.

The manufacturer who is required to
issue' and to honor the noise emission
warranty is the manufacturer who is re-
quired to production verify. The fact that
a defective part, component, or system
was purehased from anotler manufac-
turer does not alter this warranty. Man-
ufacturers who production verify may
seek indemnification from suppliers for
ljgbmty which is attributable to the sup-
plier.

(20) Some commenters asked for a def-
inition of what constitutes tampering
and whether the use of aftermarket parts
(parts not manufactured or authorized
by the original equipment manufac-
turer) would constitute tampering.

A list of acts which could adversely
affect the noise control system of a com-
pressor and would constitute tampering,
as determined by EPA, will be published
in the owner’s manual. This will give spe-
cific indications of those acts which will
be considered tampering by the Agency
unless it can be shown that noise emis-
sions are not adversely affected by the
act.

In general, in terms of noise-related
aftermarket parts, any nonoriginal
equipment aftermarket part ¢including
a rebuilt part) may be installed in or on
a compressor subject to these regulations
if the installer has a reasonable basis for
knowing that it will not adversely affect
noise emissions. For noise-related re-
placement aftermarket parts, a reason-
able basis cxists if (a) the installer rea-
sonably believes that the replacement
part or rebuilt part is designed to per-
form the same function with respect to
noise control as the replaced part, or
(b) the replacement part or rebuilt part
is represented in writing by the part
manufacturer or rebuilder to perform
the same function with respect to noise
control as the replaced part.

For noise-related add-on, auxiliary,
augmenting, or secondary parts or sys-
tems, a reasonable basis exists if (a) the
installer knows of noise emissions tests
which show that the part does not cause
noise emissions to exceed the time-of-
sale standards, or to inc¢rease emissions,
if the noise emissions already exceed the
time-of-sale standards; or (b) the part
or system manufacturer represents in
writing that tests have been performed
with similar results (to (a) above); or
(¢) a Federal, State or local environ-
mental control agency with appropriate
juricdiction expressly represents that a
reasonable basis exists.

(21) Some commenters indicated that,
in the tampering requirement, submis-
sion of information 90 days before intro-
duction into commerce of the compressor
represents an excessively long time
period for the manufacturer.

The 90-day requirement in the pro-
posed rezulation was established to allow
EPA sufficient time to evaluate the tam-
pering data, prepare a list of the acfs
which tampering enforcement would
focus on, and then forward this list to
the manufacturer for incorporation into
the owner’s manual. Howeve ', to account
for the varying production schedules of
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manufacturers, the final regulation has
been changed to allow for a time period
based on the need of the manufacturer.
The regulation now reyuires that the
manufacturer submit the requested in-
formation within an adequate amount of
time to provide EPA with 30 days to re-
view the data and return a tampering
list to the manufacturer for printing in
the owner’s manual. If the Administrator
fails to provide the list to the manu-
facturer within 30 days of the date thé
information was submitted, the manu-
facturer is not precluded from distribut-
ing the compressors into commerce. In
this case, the list of tampering acts re-
quired in the owner’s manual shall be
omitted until the list is provided and
the owner’s manual is otherwise re-
printed.

(22) Several commenters considered
unreasonable and burdensome the re-
quirements for the submission of lictings
of noise control devices anc elements of
design (including performance specifi-
cations) and acts which might constitute
tampering.

The purpose of these requirements in
the proposal was to enable the Adminis-
trator to determine what acts will con-
stitute tampering. Information submitted
by the manufacturer is not to be con-
sidered as a final judgment of what con~
stitutes tampering, but will only provide
the basic information for determination
by the Administrator. The final regula-
tions have been modified so that no
separate submission of the list of noise
control devices and elements of design
is required; this is part of the informa-
tion required to be provided in the
product verification report. The require-
ment for submission of noise-related per-
formance specifications has been deleted.
The generation of the required informa-
tion by the manufacturer can be per-
formed concurrently with the develop-
ment of appropriate noise control sys-
tems. The testing that will normally be
performed in the development of the
noise control systems and the manufac-
turer’s engineering experience should
provide a substantial basis from which
the required information can be
generated. -

E. MISCELLANEOUS

(1) One commenter stated that noise
regulations directed at the end product
are preferable to those for individual
component parts.

The Agency has carefully reviewed
the possibility. of regulating equipment
components, for example, an engine as
opposed to the total final end product,
and reached the conclusion that on a cost
effective basis, it is indeed preferable to
regulate end products. This is so because
in the synthesis of a final product from
various regulated components there is no
guarantee that the noise emissions of the
final product will be within acceptable
limits. Accordingly, there probably still
would be a need for a final product
regulation.

(2) One commenter stated that the
regulation should be rewritten to improve
the language related to the numerical
descriptions of noise.
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The Agency has taken the comment
under advisement, and, accordingly,
changes have been made to the text of
the regulation.

(3) One commenter suggested that the
definition of portable air compressor
should be clarified to exclude any
products not intended to be subject to the
regulation.

The suggested changes presented by
this commenter were studiec and the def-
initions of portable air compressors now
appearing in the Regulation incorporated
language which the Agency feels ade-
quately defines the product intended for
regulation.

IV. CONTINUING AGENCY RESPONSE TO
PusLic COMMENTS

As mentioned in the foregoing Agency
responses to public comments, additional
study is required in some areas.

If data collected by or made ayailable
to the Agency indicate the existence of
any problem curtailing the effectiveness
of the regulations, these regulations may
be revised pursuant to section 6(c¢) (3) of
the Act.

V. REVISION OF THE PROPOSED REGULATION
PRIOR TO PROMULGATION

The portable air compressor noise
emission regulation which is now be-
ing promulgated incorporates several
changes from the proposed regulation
which was published on October 29, 1974.
These changes are based upon the public
comments received and the results of
additional studies performed by the
Agency to assess the impact of the regu-
lation. In most instances, changes were
made to merely clarify the intent of the
regulation. However, three substantive
changes were made.

(8) EFFECTIVE DATE OF THE REGULATION

In the proposed regulation, the effec-
tive date for compliance with the stand-
ard was 12 months after promulgation of
the Regulation. During the public com-
ment period attendant to the proposed
regulation, many comments were re-
ceived from manufacturers of portable
air compressors indicating that the 12-
month effective date time period would
adversely affect their economic viability
because they would not be able to produce
units complying with the standard in
the specified time frame.

The Agency conducted studies which
showed that if the 12-month effective
date were maintained, approximately 59
percent of the total industry unit sales
volume (amounting to a potential $86
million loss) might be unavailable for
introduction into commerce at the end
of the 12-month period with the added
effect of potentially causing four smaller
or marginally viable firms to withdraw
from the market. The Agency reviewed
several effective date options with the
portable air compressor manufacturers
to assess how this potential disruption
and withdrawal could be mitigated. Data
supplied by manufacturers showed that
a 24-month effective date for portable
air compressors with a flow capacity
less than or equal to 250 ¢fm and an

2169

effective date of 30 months for units
with capacity above 250 cfm would pro-
duce no disruption and therefore cause
no lost sales for the standard levels con-
sidered. From this it may be inferred
that the four smaller or marginally vi-
able firms would not withdraw from the
market. Agency analysis of the impact
of these effective date extensions on the
projected health and welfare benefits, to
be derived by the proposed regulation,
showed  an insignificant loss in benefit.
The reason for this is that benefits de-
rived from the regulation are based on
a 100 percent compressor population re-
placement by quieted compressors, and
since it takes on the average ten years
for a compressor to lose its usefulness,
the extension of the compliance time by
12 and 18 months, respectively, for the
two categories of compressors (=250
cfm, >250 cfm) would merely mean
that the full public health and welfare
benefits would be realized in late 1987
and early 1988 as opposed to late 1986.
Therefore, the Agency modified the ef-
fective date to the 24- and 30-month
periods for compliance.

The percent list price increase was
previously estimated to be approximately
16 percent for the 12-month effective
date initial'y proposed. Studies further
showed that this increase in list prices
might cause a 4.6 percent decrease in
unit sales volume. The new effective date
is estimated to reduce the previously
estimated list price increase by 3.7 per-
centage points to 12.3 percent with an
attendant .3 percentage point reduction
in the estimated unit sales volume de-
crease associated with the list price
change.

(B) USEFUL LIFE STANDARD

As it appeared in the proposed regu-
lation, the standard for portable air com-
pressors was to extend over the useful
life of compressors. The intent behind
this requirement was to ensure that the
public health and welfare benefits de-
rived from the portable air compressor
standard would be fully achieved over
time. The Agency maintains that prod-
uct noise emission levels developed to
protect public health and welfare must
not degrade during the product’s life.
However, where degradation cannot be
reasonably prevented through periodic
preventive maintenance and repair,
standards may include a degradation
allowance.

Currently, no data are available to
determine whether and to what degree
the noise from a properly maintained
and repaired portable air compressor
would degrade in time. Accordingly, the
Agency is reserving a section for useful
life requirements in the regulation and
will defer action on setting a useful life
standard until necessary and sufficient
data are collected on wh'ch to base a
standard. The delay in promulgating &
useful life standard should not be con-
strued as a deemphasis of this require-
ment, but merely as a means to assure
that an accurate and fair useful life re-~
quirement may be imposed.
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VI. ENFORCEMENT
A. GENERAL

The EPA enforcement strategy under
the Noise Control Act of 1972 will place
on the manufacturer the major share of
the responsibility for testing to deter-
mine the compliance of new portable air
compressors with the emission standard.
This approach benefits the manufacturer
by leaving his personnel in control of
many aspects of the compliance program
and imposes only a minimum burden on
his business. At the same time, the in-
evitable conflict of interest imposed on
the manufacturer makes monitoring by
EPA personnel of these tests and manu-
facturers’ actions taken in compliance
with these regulations advisable to en-
sure that compressors distributed in
commerce are in fact in compliance with
these regulations. Accordingly, the regu-
lations provide that EPA enforcement
officers may be present and observe any
testing required by these regulations, or
the Administrator may require that a
manufacturer supply him with compres-
sors for testing either at the manufac-
turer's facility or at the EPA Enforce-
ment Test Facility. In addition, enforce-
ment officers will be empowered to in-
spect records and facilities in order to
assure that manufacturers are carrying
out their responsibilities properly.

The enfocement strategy promulgated
today in these regulations consists of
three main parts: (1) Production Verifi-
cation, (2) Selective Enforcement Audit-
ing, and (3) In-use Compliance Provi-
sions. A detailed description of these
parts, including other important admin-
istrative parts, follows,

"B. PRODUCTION VERIFICATION

Production verification is the testing
by a manufacturer or EPA of early pro-
duction models to verify whether a man-
ufacturer has the requisite noise control
technology in hand and is capable of
applying the technology in a manufac-
turing process. Models selected for test-
ing must have been assembled using the
manufacturer’s normal assembly method
and must be units assembled for sale.
Models tested must conform with the
standard or the manufacturer may be
required to cease distribution in com-
merce of compressors of that model.

The production unit selected for test-
ing is of a compressor configuration. A
compressor configuration is defined on
the basis of compressor type, delivery
rate, cooling system, air intake and in-
duction system, engine system, and ex-
haust system. Most of the testing re-
quired by these regulations will be per-
formed by the manufacturer at his test
site, using his equipment and personnel,
although the Administrator reserves the
right to be present to monitor or perform
any tests. Production verification does
not involve any formal EPA approval or
issuance of certificates subsequent to
manufacturer testing, nor is any exten-
sive testing required of EPA.

To avoid delays of shipment of early
production models, due to weather con-
ditions which preclude testing, these reg~
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ulations provide that production verifi-
cation of a configuration is automati-
cally and conditionally waived for a
manufacturer for a period of up to 45
consecutive days from distribution in
commerce of the first compressor of that
configuration. The: manufacturer must
test a compressor on the first day weather
conditions at his site permit. Failure to
test on such first suitable day will result
in automatic and retroactive withdrawal
of the waiver and will render the manu-
facturer liable for,illegally distributing
compressors into commerce.

A manufacturer may production verify
a configuration any time during the
model year or in advance of a model
year, if he desires.

A manufacturer shall verify produc-
tion compressors by one of two methods.
The first method will involve testing of
a production compressor (intended for
sale) of each configuration.

Alternatively, production verification
testing of all configurations produced by
a manufacturer may not be required
where a manufacturer determines that
the noise levels of some configurations
are consistently higher than others or
are always representative of other con-
figurations. In such a case, the higher
emitter would be the only configuration
requiring verification testing.

The manufacturer must production
verify each model year. In some in-
stances, a manufacturer may verify new
models based on data submitted during
previous model years.

C. SELECTIVE ENFORCEMENT AUDITI.NG

These regulations provide for sample
testing based on an audit of production
compressors (Selective Enforcement
Auditing) . Selective Enforcement Audit-
ing (SEA) is the term used in this regu-
lation to describe the testing pursuant to
an administrative request, in accordance
with the proposed test procedure, of a
statistical sample of production com-
pressors, from a particular compressor
category or configuration selected from a
particular assembly plant in order to
determine whether production com-
pressors conform to the standards and
to provide the basis for further action
in the case of non-conformity.

The sampling strategy adopted by
EPA does not attempt to impose a qual-
ity control or quality assurance scheme
upon a manufacturer but merely audits
the conformity of his products.

A selective enforcement audit is initi-
ated by a test request issued to the
manufacturer by the Administrator (or
his designated representative). One im-
portant factor which will influence the
decision of the Administrator to issue a
test request is whether the manufacturer
is conducting noise emission testing of
production compressors on his own
cognizance. If a manufacturer can pro-
vide evidence that his compressors are
meeting standards based on tests and
sampling methods acceptable to EPA, is-
suance of a test request may not be
necessary. The criteria for such a sam-
pling plan is discussed in the “Back-
ground Document for Portable Air
Compressors.”

The general type of sampling strategy
developed by EPA employs attributes-
type sampling plans applied to a specific
number of batches. Under inspection by
attributes, items are inspected or tested
to determine whether they meet the pre-
scribed specification. The basic decision
criterion is the number of products
whose parameters meet specification
rather than the average value of some
parameter. The particular criterion for
compressors is the noise emission stand-
ard established by this regulation.

As applied to compressor noise emis-
sions, the Acceptable Quality Level
(AQL) is the maximum percentage of
failing compressors that for purposes of
sampling inspection can be considered
satisfactory, where a compressor is con-
sidered a failure if it exceeds the noise
emission standard. An AQL of 10 percent
was chosen to take into account some
test. variability and random production
€rrors.

D. LABELING

These regulations require that com-
pressors shall be labeled to provide no-
tice that the compressor conforms to the
standards contained herein. The label
shall contain a notice of tampering pro-
hibitions in the Act, which prohibit the
removal or rendering inoperative of any
noise control features which are identi-
fied in the owners manual.

E. INSPECTION AND MONITORING

Because of the inevitable conflict of
interest which results from any compli-
ance system where a significant part of
the regulatory activity is controlled by
those being regulated, it is essential that
‘EPA personnel have access to aspeets of

‘the system in order to determine whether

the requirements of the regulations are
being followed and whether conforming
compressors are being distributed into
comunerce. Specifically, the inspection
and monitoring activities shall be for the
purpose of gathering information to en-
able the Administrator to satisfy himself
that required records are being kept, that
products which will be tested are being
selected and properly prepared for test-
ing, that tests are being properly con-
ducted and that the manufactured prod-
uct is one which conforms to the reg-
ulations, including the applicable noise
emission standard. Such inspection and
monitoring activities will include access
to (1) facets of the testing program re-
quired by the regulations; (2) records,
reports, and test results which must be
maintained; and (3) facilities (produc-
tion, test and storage) which are con-
nected with the manufacturing of com-
pressors.

Normally, a minimum of 24 hours prior
written or oral notice will be given to a
manufacturer by the Director of the
Mobile Source Enforcement Division or
his representative advising him of any
visit.of EPA Enforcement Officers. How~
ever, the regulation does provide for no-
tice only at the time of the visit, pro-
vided the visit is authorized in writing
by the Assistant Administrator for En-
forcement.
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F. RECORD KEEPING

These regulations deseribe the records
and other documents concerning test-
ing of compressors which must be main-
tained and the retention period.

The regulations require that the man-
ufaeturer have available a description of
his product line and maintain records
on specific individual compressors he has
tested. For the mos® part, these infor-
mation requirements can be satisfied by
keeping on hand updated copies of pro-
duction vertification reports. Addition-
ally, to preclude issuance of test requests
under the Selective Enforcement Audit-
ing procedures for compressors that may
not be available, the Administrator may
request production information for par-
ticular compressor models.

G. ADMINISTRATIVE REMEDIES

Section 11(d) (1) of the Act provides
that:

Whenever any person is in violation of sec-
tion 10(a) of this Act, the Administrator may
issue an order specifying such relief as he
determines is necessary to protect the public
health and welfare.

Clearly, this provision of the Act is
intended to grant to the Administrator
discretionary suthority to fashion civil
sanctions to supplement the criminal
penalties of section 11(a). The regula-
tions provice for two types of civil rem-
edies: (1) Recall orders, and (2) cease
to distribute orders.

If compressors have been distributed
in commerce which were not designed,
built and equipped to conform with these
regulations, such act would be a viola-
tion of section 10(a) and remedy of such
nonconformity would be appropriate.
Remedy of the affected compressors
might be carried out pursuant to a recall
order.

In some instances, the Administrator
may wish to issue a cease to distribute
order. If a manufacturer fails to properly
production verify, the Administrator
may issue an order requiring the manu-
facturer to cease the distribution in com-
merce of compressors of that category or
configuration pending compliance with
the production verification requirements.
The Administrator will provide the man-
ufacturer notice and the opportunity for
a hearing prior to the issuance of such
an order.

These regulations also provide for rem-
edv when any manufacturer refuses to
allow EPA personnel access to his facility
to conduct activities authorized by the
regulations. This remedy is in the form
of an order issued by the Administrator
to cease distribution in commerce of
compressors of the specified configura-
tion being manufactured at that facility.
The Administrator will provide a manu-
facturer notice and the oppertunity for a
hearing prior to the issuance of such an
order.

H. EXEMPTIONS

The proposed regulations also outline
the procedures by which EPA will admin-
ister the granting of exemptions from the
prohibitions of the Act to various prod-
uct manufacturers, pursuant to section
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10(b). The substantive scope of the ex-
emption provisions of section 10(b) (1)
and (2) are defined and procedures
whereby exemptions may be requested
are set forth. Exemptions will be granted
for testing and national security reasons
only. Export exemptions will be auto-
matically effective, without request, upon
the proper labeling of the products in-
volved. Testing exemptions must be jus-
tified in writing by a sufficient demon-
stration of appropriateness, necessity,
reasonableness, and control. Requests for
national security exemptions must be en-
dorsed by an agency of the Federal Gov-
ernment charged with the responsibility
for national defense. This would preclude
the granting of exemptions for products
used for public welfare, such as munic-
ipal fire trucks.

I. ENFORCEMENT TEST FACILITY

EPA intends to hgve operational in
early 1976 a Noise Enforcement Test Fa-
cility. This facility will be located in San-
dusky, Ohio at Plum Brook Station.

EPA intends to conduct confirmatory
tests on products already tested by man-~
ufacturers in addition to independent
compliance testing on products not spe-
cifically tested by the manufacturer.

Because some manufacturers may not
have avatilable to them a facility which
meets the requirements of these regula-
tions, the EPA Enforcement Test Facility
would be available, to the extent prac-
ticable and necessary, for use by such
manufacturers to conduct EPA required
testing. Additionally, manufacturers
with access to facilities may wish to test
or retest some of their produets at the
EPA Enforcement Test Facility in order
to assure themselves that they have suc-
cessfully production verified their prod-
ucts.

In the instance where compliance test-
ing is conducted at the EPA Enforcement
Test Facility at the manufacturer’s re-
quest, the manufacturer would be
charged a fee which is representative of
the actual expense to the government,

J. IN-USE COMPLIANCE

The manufacturer is required to de-
sign, build and equip compressors sub-
ject to these regulations so that they do
not exceed the prescribed noise emission
standard at the time of distribution and
ultimate sale. The requirement that the
product be manufactured to meet the
standard without degradation over a
period of useful life is not presently in-
cluded in the final regulation due to the
lack of adequate data to determine the
precise period of useful life and the
amount of degradation (if any) which
may be allowed to occur with use of the
product. However, the Administrator has
expressly reserved a section to include
the useful life requirement when suffi-
cient data are collected. In-use compli-
ance provisions are included to minimize
degradation from initial noise emission
levels.

The in-use provisions include a re-
quirement that the manufacturer pro-
vide a noise emission warranty to pur-
chasers (required by section 6(d) of the
Noise Control Act), provide information
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to the Administrator which will assist
in fully defining those acts which consti-
tute tampering (under section 10{a) (2)
(A) of the Act), and provide retail
purchasers with instructions specifying
the maintenance, use, and repair re-
quired to reasonably assure elimination
or minimization of noise level degrada-
tion (authorized by section 6(c) (1) of
the Act).

Under the warranty provisions, in-
tended to more fully implement 6(d) (1)
of the Act, it is required that the manu-
facturer warrant to the ultimate and
subsequent purchasers that new port-
able air compressors subject to these
regulations are designed, builf, and
equipped so as to conform at the time
of sale with the Federal noise control
regulations. The manufacturer must
furnish this time-of-sale warranty to the
ultimate purchaser in a prescribed writ-
ten form, which will be reviewed by EPA
in order that the Agency can determine
whether the manufacturer’s warranty
policy is consistent with the intent of
the Act.

The tampering provisions require the
manufacturer to furnish a list of acts
which may be done to compressors in
use and which, if done, are likely to have
a detrimental impact on noise emissions.
The Administrator will then use this
information to develop a final list of
those acts which are presumed by EPA
to constitute tampering. A statement of
the Federzl law on tamuering, which will
include the final list of acts which con-
stitute tampering as determined by EPA,
must be provided in written form to the
ultimate purchaser.

The sections dealing with instruetions
for proper maintenance, use, and repair
of the compressor are intended to en-
sure that purchasers know exactly what
is required to minimize or eliminate
degradation of the noise level of the com-
pressor during its life. These instructions
must be both necessary to reasonably
assure nondegradation and reasonable
in the burden placed on purchasers. A
record or log book also must be provided
to the ultimate purchaser in order that
the purchaser may record maintenance
performed during the life of the prod-
uct. The instructions may not contain
language which tends to give the manu-
facturer or his dealers an unfair com-
petitive advantage over the after-
market. Finally, the regulations provide
for Agency review of instruetions and
related language.

VII. IMPACT OF THE REGULATION

Using data and information acerued
to develop the proposed regulation, com-
plemented by additional technological
and economic data and information
made available to the Agency during the
public comment periods, the Agency re-
evaluated the impact of the portable air
compressor regulation being promul-
gated. Summarized below are the im-
pacts anticipated.

A. NOISE REDUCTION

The average noise level of portable air
compressors employed today at construc-
tion sites is 88 dBA at 7 meters. Com-
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pliance with the standarcs established
for portable compressors with rated
air flow capacities of less than or equal
to 250 cfm and for those with rated air
flow capacities above 250 cfm will reduce
compressor noise by an average 12 dBA.

It is estimated that compliance with
the portable air compressor regulation
will reduce the contribution (on an
energy basis) of the portable air com-
pressor to construction site noise from
16.9 percent (in the worst present case)
to approximately one percent. It will also
decrease the portable air compressor as a
source of acoustic energy at a construc-
tion site, from the second noisiest source,
exceeded only by medium and heavy
trucks, to the 16th noisiest piece of equip-
ment comprising the hardware mix of
approximately 20 pieces of equipment at
a typical construction site. Compliance
with this regulation should eliminate the
portable air compressor as a major source
of noise at construction sites.

B. HEALTH AND PUBLIC WELFARE

It is estimated that over 27.4 million
people are exposed to consfruction site
noise levels in excess of Ldn 55, the level
identified as protective of public health
and welfare with an adequate margin of
safety. Compliance with the regulation
being promulgated is projected to reduce
the severity of impact from construction
site noise by approximately 15 percent
from current objectionable conditions;
concomitant regulation of truck noise
to either 83 or 75 dBA at 50 feet, for
example, could provide total relief on
the order of 37 to 46 percent, respec-
tively. In terms of the acoustic energy

- contribution to construction site noise,
compliance with the regulation will re-
duce the acoustic energy contribution of
portable air compressors to approxi-
mately one percent of the total site noise
which moves the portable air compressor
from the 2nd most predominant con-
struction site noise source to the 16th
noisiest piece of construction equipment
on a list of 20 pieces of equipment typi-
cally used at construction sites. In terms
of the actual benefits from the regulation
 being promulgated, the regulation will
reduce the extensity and severity of im-
pact on the entire 27.4 million people ex-
posed to noise levels above 55 Ldn at con-
struction sites by 14.7 percent.

C. COST AND ECONOMIC IMPACT

Analysis of the impact of this regula-
tion included the expected average list
price increase for both categories of
portable air compressors. For compres-
sors with capacities less than or equal
to 250 cfm the estimated average list
price increase is 11.2 percent; for com-
pressors with capacities greater than 250
cfm the list price increase may be as
much as 13.0 percent. Considering the in-
dustry market this is an average list
price increase of 12.3 percent.

Based on estimated 1977-1978 and re-
tail sales of $206 million and estimated
increased sales prices of 12.3 percent, the
annual aggregate increase in purchase
cost is estimated to be $25.4 million.
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Various aspects of potential economic
impact were assessed to evaluate
changes that may occur due to promul-
gation of this regulation. Upper and
lower bound cost values were used to
provide an average case estimate of eco-
nomic impact. The results of the analy-
sis are:

1. Potential decreases in total sales are
estimated to be approximately 4 percent,
with the major impact falling on diesel
driven compressors with more than 250
cfm capacity. These impacts are equiva-
lent to one to two years of sales growth
at the rates experienced by the industry
from 1967 to 1972, but are less than one-
fifth of the industry sales growth from
1972 to 1973. -

2. There should be little effect on up-
stream component suppliers. Distribu-
tors and users may be affected in that
alternative sources of compressed air,
e.g., electric and hydraulic systems, will
become competitive for many present
uses of portable compressors.

3. No unemployment is expected to
occur as the result of the portable air
compressor regulation.

4. Exports are approximately 10 per-
cent of total sales, and no changes in ex-
port patterns are expected because of
these noise regulations. Imports make
up approximately 7 percent of the mar-
ket and no change is expected due to the
standards being promulgated.

5. There will be no impact on “he bal-
ance of trade.

6. There will be no significant increase
in transportation costs from the manu-
facturers’' plant to distribution or end
user locations due to these regulations.

VIII. FUTURE INTENT

The Agency is pursuing a strategy
through which major contributors to
overall construction site noise will be
identified and subsequently regulated.
This coordinated approach is necessary
because in most sites, a number of dif-
ferent construction equipment products
may be operating at the same time and
the quieting of only one such product
may not in itself be sufficient to ade-
quately reduce the noise from the site to
a level the Agency believes required to
protect the public health and welfare.

As indicated in the EPA Identification
of Major Sources of Noise Report (39 FR
22297-99, June 21, 1974), the principal
candidates for future regulatory efforts
are known. On May 28, 1975, the Agency
identified the following pieces of con-
struction equipment as major sources of
noise: Wheel and track loaders and doz-
ers (40 FR 23105) . At this time the Agen-
cy is analyzing the alternative methods
of regulating construction equipment to
determine whether regulation of indi-
vidual products or categories of products
is more appropriate. -

The Agency intends to commence reg-
ulatory action on other construction
equipment products in the near future,
and the levels chosen for the standards
in this proposed rulemaking are consist-
ent with the overall requirements to
quiet all products in order to ultimately
quiet all construction sites.

IX. BACKGROUND DOCUMENT

Notice of the availability of the Docu-
ment entitled “Background Document
For Proposed Portable Air Compressor
Noise Emission Regulations” was pub-
lished in the FEDERAL REGISTER on Octo-
ber 29, 1974 (39 FR 38186). This docu-
ment has been revised and new data have
been added. This new document entitled
“Background Document For Portable Air
Compressors” is quite lengthy, and it
would be impractical to publish it in its
entirety in the FEpErAL REGISTER. Copies
may be obtained from the EPA Public
Information Center, PM-215, Room
2104D, Waterside Mall, 4th and M
Streets, SW., Washington, D.C. 20460. To
the extent possible, the significant as-
pects of the material have been presented
in summary form in the foregoing pre-
amble.

This regulation is promulgated under
the authority of 42 U.S.C. 4905, 86 Stat.
1237.

It is hereby certified that the economic
and inflationary impacts of this proposed
regulation have been carefully evaluated
1111 accordance with Executive Order

821,

Dated: December 31, 1975.

JOHN QUARLES,
Acting Administrator.

Part 204 of Title 40 shall read as
follows:

Subpart A—General Provisions

Sec.

204.1 General applicability.

204.2 Definitions.

204.3 Number and gender.

204.4 Inspection and monitoring.

204.5 Exemptions.

204.5-1 Who may request an exemption.

204.5-2 Testing exemption.

204.5-3 Pre-verification exemptions.

204.5-4 National security exemptions.

2045-6 Export exemptions.

204.5-6 Granting of exemptions.

204.5-7 Submission of exemption requests.

Subpart B—Portable Air Compressors

204.50 Applicability.

204.51 Definitions.

204.52 Portable air compressor noise
emission standards.

204.53 Maintenance of records: Submit-
tal of information.

204.54 Test procedures.

204.55 Production verification.

204.55-1 General standards.

204.55-2 Production verification: Compli-
ance with standards.

204.55-3 Configuration identification.

204.556-4 Production verification report:
Required data.

204.55-5 Test compressor sample selection.

204,65-6 Test compressor preparation.

204.55-7 ‘Testing.

204.55-8 Labeling.

204.55-9  Addition of, changes to, and devi-
ation from a compressor config-
uration during the model year.

204.55-10 Production verification based on
data for a previous model year.

204.55-11 Cessation of distribution.

204.56 Testing by the Administrator.

204.57 Selective enforcement auditing.

204.57-1  Test request.

204.57-2  Test compressor sample selection.

204.57-3  Test compressor preparation.

204.57-4 Testing.
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Sec.

204.57-5 Reporting of test results,

204.57-6 Acceptance and rejection of
batches.

204.57-7 Acceptance and rejection of batch
sequence.

204.57-8 Continued testing.

204.57-9 Prohibition of distribution in
commerce; manufacturer's rem-
edy.

204.58 In-use requirements,

204.58-1 Warranty.

204.58-2 Tampering.

204.58-3 Instructions for maintenance, use,
and repair.

204.59 Recall of noncomplying compres-
sors,

AvTHORITY: (42 U.S.C. 4905), 86 Stat. 1237.
Suboart A—General Provisions

§ 204.1 General applicability.

The provisions of this subpart are ap-
plicable to all products for which regu-
lations have been published under this
part and which are manufactured after
the effective date of such regulations,

§ 204.2 Definitions.

(a) As used in this subpart, all terms
not defined herein shall have the mean-
ing given them in the Act.

(1) "Act” means the Noise Confrol Act
of 1972 (Pub. L. 92-574, 86 Stat. 1234).

(2) *“Administrator” means the Ad-
ministrator of the Environmental Pro-
tection Agency or his authorized repre-
sentative.

(3) “Agency” means the United States
Environmental Protection Agency.

(4) “Export exemption” means an ex-
emption from the prohibitions of section
10(a) (1), €2), (3), and (4) of the Act,
granted by statute under section 10(h)
(2) of the Act for the purpose of export-
ing regulated products.

(5) “National "securify exemption”
means an exemption from the prohibi-
tions of seetion 10(a) (1), (2), (3), and
(5) of the Act, which may be granted
under section 10(b) (1) of the Aet for
the purpose of national security.

(6) “Pre-verification exemption”
means a festing exemption which is ap-
plicable to products manufactured prior
to product verification, and used by a
manufacturer from year to year in the
ordinary course of business, for product
development, production method assess-
ment, and market promotion purposes,
but in a manner not involving lease or
sale.

(7) “Testing exemption” means an ex-
emption from the prohibitions of section
10¢a) (1), (2), (3), and (5) of the Act,
which may be granted under section
10(b) (1) of the Act for the purpose of
research, investigations, studies, demon-
strations, or training, but not including
national security where lease or sale of
the exempted product is involved.

(8) “Warranty” means the warranty
reguired by section. 6(c) (1) of the Act.

(9) “Tampering” means those acts
prohibited by section 10(a)(2) of the
Act.

(10) “Maintenance instructions”
means those instructions for mainte-
nanece, use, and repair, which the Admin-
istrator is authorized to require pursuant
to section 6(¢) (1) of the Act.
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(11) “Type I Sound Level Meter”
means a sound level meter which meets
the Type I requirements of American Na-
tional Standard Specification 81.4-1971
for sound level meters. This publication
is available from the American National
Standards Institute, Ine., 1430 Broad-
way, New York, New York 10018.

(12) “dBA” is the standard abbrevia-
tion for A-weighted sound level in deci~
bels.

(13) “Reasonable assistance” means
providing timely and unobstructed access
to test products or products and records
required by this part and opportunity for
copying such recerds or testing such test
products.

(14) “Slow meter response’” means the
meter ballistics of meter dynamic char-
acteristics as specified by American Na-
tional Standard S1.4-1971 or subsedquent
approved revisions.

(15) “Sound level” means the
weighted sound pressure level measured
by the use of a metering characteristic
and weighing A, B, or C as specified in
American National Standard Specifica-
tion for Sound Level Meters S1.4-1971 or
subsequent approved revision. The
weighting employed must be specified,
otherwise A-weighting is understood.

(16) “Sound pressure level” means, in
decibels, 20 times the logarithm to the
base ten of the ~atio of a sound pressure
te the reference sound pressure of 20
micropaseals (20 micronewtons per
square meter). In the absence of any
maodifier, the level is understood to be
that of a root-mean-square pressure.

(17) “Product” means any construc-
tion eguipment for which regulations
have been promulgated under this part
and includes “test produet.”

(18) “Test product” means any prod-
uct that is required to be tested pursuant
to this part.

§ 204.3 Number and gender.

As used in this part, words in the sin-
gular shall be deemed to import the
plural, and words in the masculine
gender shall be deemed to import the
feminine and vice versa, as the case may
require.

§ 204.4 Inspection and monitoring.

(a) Any inspection or monitoring ac-
tivities conducted under this section shall
be for the purpose of determining: (1)
Whether required records are being
properly maintained, (2) whether test
products are being selected and prepared
for testing in accordance with the pro-
visions of these regulations, (3) whether
test product testing is being conducted
in accordance with these regulations,
and (4) whether products being pro-
duced for distribution into commerce are
as described in the production verifica-
tion report.

(b) Any manufacturer subject to reg-
ulation under this part shall admit or
cause to be admitted any Environmental
Protection Agency (hereafter EPA) En-
forcement Officer during operating hours
upon demand after having received 24-
hour prior written or oral notification,
except as provided for by paragraph (e)
of this section, and upon presentation of
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credentials and authorization in writ-
ing signed by the Director, Mobile Source
Enforcement Division or his designee to
any of the following:

(1) Any facility or site where any
product to be distributed into commerce
is manufactured, assembled, or stored;

(2) Anvy facility or site where any tests
conducted pursuant to this part or any
procedures or activities connected with
such tests are or were performed;

(3) Any facility or cite where any test
product is present; and

€4) Any faeility or site where records,
reports, other documents or information
required to be maintaineéd or provideg
to the Administrator are located.

(e¥(1) Upon admission to any facility
or site referred to in paragraph (b) of
this section, any FPA Enforcement Offi-
cer shall be allowed:

(1) To insvect and monitor test prod-
uct manufacture and assembly, selec-
tion, storage, preconditioning, noise
emission testing, and maintenance, and
to verify correlation or calibration of test
equinment:

(ii) To inspect products prior to their
distribution in commerce;

(iii) To inspect and make copies of
any recovds, rerorts, documents, or in-
formation required to be maintained or
provided to the Administrator under the
Act;

tiv) To inspect and photograph any
part or aspect of any such product and
any component used in the assembly
thereof that are reasonably related to the
purpese of his entry.

(2) Any EPA Enforcement Officer
shall be furnished by those in charge of
a facility or site being inspected with
such reasonable assistance as he may re-
quest to help him discharge any funection
listed in this section. A manufacturer is
required to cause those in charge of a
facility or site operated for its benefit
to furnish such reasonable assistance
without charge to EPA whether or not it
controls the facility.

(3) The duty to admit or cause to be
admitted any EPA Enforcement Officer
applies whether the facility or site is
owned or controlled by the manufacturer
or by one who acts for the manufacturer
and applies both to domestic and foreign
manufacturer facilitics and sites. TPA
will not attempt to make any inspeetions
which it has been informed that foreign
law forbids. However, if foreign law
makes it impossible to do what is neces-
sary.to ensure the accuracy of data gen-
erated at a facility, no informed judg-
ment that a produet has been properly
tested in accordance with these regula-
tions can properly be based on that data.
It is the responsibility of the manufac-
turer to locate its testing ard manufac-
turing facilities in jurisdictions where
this sitvation will not arise.

(d) For purposes of this section:

(1) “Presentation of eredentials” shall
mean display of the doc.ment designat-
ing a person as an EPA Enforcement
Officer.

(2) Where test product storage areas
or facilities are concerned, “operating
hours” shall mean all times during which
personnel other than custodial person-
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nel are at work in the vicinity of the area
or facility and have access to it.

(3) Where facilities or areas other
than those covered by paragraph (d) (2)
of this section are concerned, “operating
hours’ shall mean all times during which
product manufacture or assembly is in
operation or all times during which prod-
uect testing or maintenance, production,
or compilation of records is taking place,
or any other procedure or activity related
to production verification testing, selec-
tive enforcement audit testing or to prod-
uct manufacture or assembly is being
carried out.

(e) Any entry without 24 hour prior
written or oral notification to the
affected manufacturer shall be author-
ized in writing by the Assistant Adminis-

r for Enforcement.
tn:t;()) (1) Pursuant to section 11(d) (1)
of the Act, the Administrator may issue
an order to the manufacturer to cease
the distribution in commerce of particu-
lar products being manufactured at a
particular facility if:

(i) Any EPA Enforcement Officer is
denied the access required in paragraplx
(b) and (¢) of this section.

(ii) Any EPA Enforcement Officer is
denied “reasonable assistance” (as de-
fined in § 204.1(a) (13)).

(2) The sanction of issuing an order
to cease distribution of products into
commerce may be imposed for the rea-
sons in paragraph (f) (1) (i) and (i) of
this section only when the infraction is
substantial.

(3) Any such order shall be issued only
after notice and opportunity for a hear-
ing.

§ 204.5 Exemptions.

§ 204.5-1 Who may request an exemp-
tion.

(a) Any manufacturer may request an
an exemption provided by this subpart
or exempt products as provided by
§ 204.5-5.

§ 204.5-2 Testing exemption.

(a) Any manufacturer requesting a
testing exemption must demonstrate
that the proposed test program:

(1) Has a purpose which constitutes
an appropriate basis. for an exemption
in accordance with section 1J(b) (1) of
the Act;

(2) Necessitates the granting of an
exemption;

(3) Exhibits reasonableness in scope;
and

(4) Exhibits a degree of control con-
sonant with the purpose of the program
and the Environmental Protection
Agency's monitoring requirements. Para-
graphs (b), (¢), (d), and (e) of this sec~
tion describe what constitutes a sufficient
demonstration for each of the four nbove
identified elements. r

(b) With respect to the purpose of the
proposed test program, an appropriate
purpose is one which is concistent with
one or more of the basis for exemption
set forth under section 10(b) (1), namely
research, investigations, studies, demon-
strations, or training, but not including
national security. (See § 204.5-4.) A con-~
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cise statement of purpose is a required
item of information.

(¢) With respect to the necessity that
an exemption be granted, necessity arises
from an inability to achieve the stated
purpose in a practicable manner without
performing a prohibited act under sec-
tions 10(a) (1), (2), (3), or (5). In ap-
propriate circumstances time con-
straints may be a sufficient basis for
necessity.

(d) With respect to reasonableness, a
test program must exhibit a duration of
reasonable length and affect a reasonable
number of products. In this regard, re-
quired items of information include:

: (1) An estimate of the program'’s dura-
tion; X

(2) The absolute number of products
involved;

(3) The duration of the test;

(4) The ownership arrangement with
regard to the products involved in the
test;

(5) The intended final disposition of
the products;

(6) The means or procedure whereby
test results will be recorded.

(e) Paragraph (a) of this section ap-
plies irrespective of the product’s place of
manufacture.

§ 204.5-3 Pre-verification exemptions.

Section 204.5-2 does not apply for pre-
verification products. In such cases, a re-
quest for exemption is also necessary;
however, the only information required
is a statement setting forth the general
nature of the pre-verification products
program, the number of products in-
volved and a demonstration that ade-
quate record keeping procedures for con-
trol purposes will be employed.

§ 204.5-4 National security exemptions.

A manufacturer requesting a national
security exemption must state the pur-
pose for which the exemption is required,
and the request must be endorsed by an
agency of the Federal government
charged with responsibility for national
defense,

§ 204.5-5 Export exemptions.

(a) A new product intended solely for
export, and so labeled or marked on the
outside of the container and on the
product itself, shall be exempt from the
prohibitions of section 10(a), (1), (2),
(3),and (4) of the Act.

(b) No request for an export exemption
is required.

(¢) It is a condition of any export
exemption under section 10(b)(2) that
such exemption shall be void ab initio
with respect to each new product in-
tended solely for export which is dis-
tributed in commerce for use in any state.

(d) Any manufacturer or person sub-
ject to the liabilities of section 11(a) with
respect to any product, originally in-
tended for export, but distributed in com-
merce for use in any state, may be ex-
cluded from the application of section
11(a) with respect to such product based
upon a showing that such manufacturer:

(1) Had no knowledge of such product
being distributed in commerce for use
in any state; and

(2) Made reasonable efforts to ensure
that such product would not be distrib-
uted in commerce for use in any state.
Such reasonable efforts would include
investigations, prior dealings, contract
provisions, ete.

§ 204.5-6 Granting of exemptions.

(a) If upon completion of the review
of an exemption request, the granting
of an exemption is deemed appropriate,
a memorandum of exemption will be
prepared and submitted to the manu-
facturer requesting the exemption. The
memorandum will set forth the basis
for the exemption, its scope, and such
terms and conditions as are deemed nec-
essary to protect the public health and
welfare. Such terms and conditions will
generally include, but are not limited to,
agreements by the applicant to conduct
the exempt activity in the manner de-
scribed to EPA, create and maintain ade-
quate records accessible to EPA at rea-
sonable times, employ labels for the
exempt products setting forth the na-
ture of the exemption, take appropriate
measures to assure that the terms of the
exemption are met, and advise EPA of
the termination of the activity and the
ultimate disposition of the products. EPA
may limit the scope of any exemption
by placing restrictions on time, location
and duration. EPA may also withdraw
the exemption at any time, based upon
information that the public health and
welfare is being endangered.

(b) Any exemption granted pursuant
to paragraph (a) of this section shall be
deemed to cover any subject product
only to the extent that the specified
terms and conditions are complied with.
A breach of any term or condition shall
cause the exemption to be void ab initio
with respect to any product. Conse-
quentlyy the distribution in commerce
for use of any subject product other than
in strict conformity with all terms and
conditions of this exemption shall con-
stitute a violation of section 10(a) (1)
and (3) of the Act, and shall render the
manufacturer to whom the exemption
is granted, and any ofther person to
whom the provisions of section 10 are
applicable, liable to sanction under sec-
tions 11 and 12 of the Act.

§ 204.5-7 Submission of exemplion re-
quests,

Requests for exemption or further in-
formation concerning exemptions and/or
the exemption request review procedure
should be addressed to:

Director, Mobile Source Enforcement Divi-
sion (EN-340), Environmental Protection
Agency, 401 M Street SW, Washington,
D.C. 20460,

Subpart B—Portable Air Compressors
§ 204.50 Applicability.

The provisions of this subpart shall
apply to portable air compressors which
are manufactured after the effective
dates specified in § 204.52, and which
are “New Products” as defined in the
Act, These provisions apply only to port-
able air compressors with a rated ca-
pacity equal to or above 75 cubic feet

per minute which deliver air at pressures
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greater than 50 psig. The provisions do
not apply to the pneumatic tools or
equipment that the portable air com-
pressor is designed to power.

§ 204.51 Definitions.

(a) “Portable air compressor” or
“compressor” means any wheel, skid,
truck, or railroad car mounted, but not
self-propelled, equipment designed to
activate pneumatic tools. This consists
of an air compressor (air end), and a
reciprocating rotary or turbine engine
rigidly connected in permanent align-
ment and mounted on a common frame.
Also included are all cooling, lubricating,
regulating, starting, and fuel systems,
and all equipment necessary to consti-
tute a complete, self-contained unit with
a rated capacity of 75 cfm or greater
which delivers air at pressures greater
than 50 psig, but does not include any
pneumatic tools themselves.

(b) “Maximum Rated Capacity’’ means
that the portable air compressor, oper-
ating at the design full speed with the
compressor on load, delivers its rated cfm
output and pressure, as defined by the
manufacturer.

(¢) “Model year" means the manufac-
turer’s annual production period which
includes January 1 of such calendar
year; Provided, that if the manufacturer
has no annual production period, the
term “model year” shall mean the cal-
endar year.

(d) “Compressor configuration” means
the basic classification unit of a manu-
facturer’s product line and is comprised
of compressor lines, models or series
which are identical in all material re-
spects with regard to the parameters
listed in § 204.55-3.

(e) “Category’” means a group of com-
pressor configurations which are iden-
tical in all aspects with respect to the
parameters listed in paragraph (e) (1)
(i) of § 204.55-2.

(f) “Production verification compres-
sor’’ means any compressor selected for
testing, tested, or verified pursuant to
the requirements of this subpart.

(g) “Noise emission test” means a test
conducted pursuant to the measurement
methodology specified in § 204.54.

(h) “Inspection Criteria” means the
rejection and acceptance numbers asso-
ciated with a particular sampling plan.

(1) “Acceptable Quality Level (AQL)"
means the maximum percentage of fail-
ing compressors that, for purposes of
sampling inspection can be considered
satisfactory as a process average.

(j) “Batch” means the collection of
compressors of the same category or con-
figuration, as designated by the Admin-
istrator in a test request, from which a
batch sample is to be randomly drawn
and inspected to determine conformance
with the acceptability criteria.

(k) “Batch sample” means the collec-
tion of compressors of the same category
or configuration from which test sam-
ples are randomly drawn,

(1) “Batch sample size” means the
number of compressors of the same cate-
gory or configuration in a batch sample.

(m) “Test sample” means the collec-
tion of compressors from the same cate-
gory or configuration which is randomly
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drawn from the batch sample and which
will receive emissions tests.

(n) “Batch size” means the number,
as designated by the Administrator in
the test request, of compressors of the
same category or configuration in a
batch.

(0) “Test sample size” means the num-
ber of compressors of the same config-
uration in a test sample.

(p) “Acceptance of a batch” means
that the number of non-complying com-
pressors in the batch sample is léss than
or equal to the acceptance number as
determined by the appropriate sampling
plan.

(@) “Rejection of a batch” means that
the number of non-complying compres-
sors in the batch sample is greater than
or equal to the rejection number as de-
t«irmined by the appropriate sampling
plan.

(r) “Acceptance of a batch sequence”
means that the number of rejected
batches in the sequence is less than or
equal to the sequence acceptance number
as determined by the appropriate sam-
pling plan.

(s) “Rejection of a batch sequence”
means that the number of rejected
batches in a sequence is greater than or
equal to the sequence rejection number
as determined by the appropriate sam-
pling plan. )

(t) “Shift” means the regular produc-
tion work period for one group of work-
ers.

(u) “Failing compressor” means that
the measured noise emissions of the com-
pressor, when measured in accordance
with the applicable procedure, exceeds
the applicable standard.

(v) “Acceptance of a compressor”
means that the measured noise emissions
of the compressor, when measured in ac-
cordance with the applicable procedure,
conforms to the applicable standard.

(w) “Test Compressor” means a com-
pressor in the test sample or a produc-
tion verification compressor.

(x) “Tampering” means those acts
prohibited by section 10(a)(2) of the
Act.

§ 204.52 Portable air compressor noise
emission standard.

(a) Effective January 1, 1978, portable
air compressors with maximum rated
capacity of less than or equal to 250 cubic
feet per minute (¢cfm) shall not produce
an average sound level in excess of 76
dBA when measured and evalauted ac-
cording to the methodology provided by
this regulation.

Effective July 1, 1978, portable air com-
pressors with maximum rated capacity
greater than 250 c¢fm shall not produce
an average sound level in excess of 76
dBA when measured and evaluated ac-
cording to the methodology provided by
this regulation, ’

(h) In-Use Standard [Reserved]

(¢) Low Noise Emission Product [Re-
served]

§ 204.53 Maintenance of records: Sub-
mittal of information.

(a) The manufacturer of any new

compressor subject to any of the stand-
ards or procedures prescribed in this sub-
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part shall establish, maintain, and retain
the following adequately organized and
indexed records:

(1) General records. (i) Identification
and description by category and config-
uration parameters of all compressors
comprising the manufacturer’s product
line, including the identification and de-
scription of all devices incorporated into
the compressor for the purpose of noise
control and attenuation.

(ii) A description of any procedures,
other than those contained in these reg-
ulations, used to perform noise tests on
any test compressor.

(iii) A record of the calibration of the
acoustical instrumentation, as required
by § 204.54.

(2) Individual records for test com-
pressors. (1) A complete record of all
noise emission tests performed (except
tests performed by EPA directly), in-
cluding all individual worksheets and/or
other documentation relating to each
test, or exact copies thereof.

(ii) A record and description of all re-
pairs, maintenance, and other servicing
performed, giving the date and time of
the maintenance or service, the reason
for it, the person authorizing it, and the
names of supervisory personnel respon-
sible for the conduct of the maintenance
or service.

(3) A properly filed production verifi-
cation report following the format pre-
scribed by the Administrator fulfills the
requirements of paragraphs (a) (1) (1),
(i), ddii) and (a) (2) ) and (ii) of this
section,

(4) All records required to be main-
tained under this part shall be retained
by the manufacturer for a period of
three (3) years from the production ver-
ification date. Records may be retained
as hard copy or alternatively reduced
to microfilm, punch cards, etc., depend-
ing on the record retention procedures
of the manufacturer; however, if an al-
ternative method is to be used, all of the
information contained in the hard copy
shall be retained.

(b) The manufacturer shall, pursuant
to a request made by the Administrator,
submit to the Administrator the follow-
ing information with regard to new com-
pressor production:

(1) Number of compressors, by cate-
gory or configuration, scheduled for pro-
duction for the time period designated
in the request.

(2) Number of compressors, by cate-
gory or configuration, produced during
the time period designated in the re-
quest.

§ 204.54 'Test procedures.

(a) General. This section prescribes
the conditions under which noise emis-
sion standard compliance testing must
be conducted and the measurement pro-
cedures that must be used to measure
the sound level and to calculate the aver-
age sound level of portable air compres-
sors on which the test is conducted.

(b) Test site description. The location
for measuring noise employed during
noise compliance testing must consist of
an open site above a hard reflecting
plane. The reflecting plane must consist
of a surface of sealed concrete or sealed
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asphalt and must extend one (1) meter
beyond each microphone location. No re-
flecting surface, such as a building, sign
board, hillside, etc., shall be located
within 10 meters of a microphone loca-
tion.

(¢) Measurement equipment. The
measurement equipment must be used
during noise standard compliance test-
ing and must consist of the following or
its equivalent:

(1) A sound level meter and micro-
phone system that conform to the Type
I requirements of American National
Standard (ANS) S1.4-1971, “Specifica-
tion for Sound Level Meters,” and to the
requirements of the International Elec-
trotechnical Commission (IEC) Publica-
tion No. 179, “Precision Sound Level
Meters.”

(2) A windscreen must be employed
with the microphone during all measure-
ments of portable air compressor noise
when the wind speed exceeds 11 km/hr.
The windscreen shall not affect the A-
weighted sound levels from the portable
air compressor in excess of +0.5 dB.

(3) The entire acoustical instrumen-
tation system including the microphone
and cable shall be calibrated before each
test series and confirmed afterward. A
sound level calibrator accurate to within
=+0,5 dB shall be used. A calibration of
the instrumentation shall be performed
at least annually using the methodology
of sufficient precision and accuracy to
determine compliance with ANS S1.4-
1971 and IEC 179. This calibration shall
consist, at 2 minimum, of an overall fre-
quency response calibration and an at-
tenuator (gain control) calibration plus
a measurement of dynamic range and
instrument noise floor.

(4) An anemometer or other device
accurate to within =10 percent shall be
used to measure wind velocity.

(5) An indicator accurate to within
+2 percent shall be used to measure
portable air compressor engine speed.

(6) A gauge accurate to within =+5
percent shall be used to measure porta-
ble compressor air pressure.

(7) A metering device accurate to
within -+10 percent shall be used to
measure the portable air compressor
compressed air volumetric flow rate.

(8) A barometfer for measuring at-
mospheric pressure accurate to within
+5 percent.

(9) A thermometer for measuring
temperature accurate to within +1 de-
gree.

(d) Portable air compressor operation.
The portable air compressor must be op-
erated at the design full speed with the
compressor on load, delivering its rated
flow and output pressure, during noise
emission standard compliance testing.
The air discharge shall be provided with
a resistive loading such that no sig-
nificant pressure drop or throttling oc-
curs across the compressor discharge
valve. The air discharge shall be piped
clear of the fest area or fed into an ef-
fective silencer. The sound pressure level
due to the air discharge shall be at least
10 dB below the sound pressure level gen-
erated by the portable air compressor.
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(e) Test conditions. Noise standard
compliance testing must be carried out
under the following conditions:

(1) No rain or other precipitation,

(2) No wind above 19 km/hr,

(3) No observer located within 1 meter,
in any direction, of any microphone lo-
cation, nor between the test unit and any
microphone, Y

(4) Portable air compressor sound
levels, at each microphone location, 10
dB or greater than the background
sound level,

(5) The machine shall have been
warmed up and shall be operating in a
stable condition as for continuous sery-
ice and at its maximum rated capacity.
All cooling air vents in the engine/
compressor enclosure, normally open
during operation, shall be fully open
during all sound level measurements.
Service doors that should be closed dur-
ing normal operation (at any and all
ambient temperatures) shall be closed
during all sound level measurements.

(f) Microphone locations. Five micro-
phone locations must be employed to
acquire portable air compressor sound
levels to test for noise standard com-
pliance. A microphone must be located
T+.1 meters from the right, left, front,
and back sides and top of the test unit.
The microphone position to the right,
left, front, and back sidés of the test
unit must be located 1.5+ .1 meters above
the reflecting plane.

(g) Dala required. The following data
must be acquired during noise emission
standard compliance testing:

(1) A-weighted sound .level at one
microphone location prior to operation
of the fest unit and at all microphone
locations during test unit operations, as
defined in section (d).

(2) Portable air compressor engine
speed.
(3) Portable air compressor com-

pressed gas pressure.

(4) Portable air compressor flow rate.

(5) All other data contained on Ap-
pendix I, Table IV.

(h) Caleulation of average sound level.
The average A-weighted sound level from
measurements at the specified micro-
phone locations must be calculated by
the following method:

- _l Ly »Lz ) .

=1010g - [:unnog T - .+nnlﬂog—l—|—']
where:

I, =average A-weighted sound level, in decibels,

L =Asweighted sound level, in decibels,

Liw=A-weighted sound levels, in deeibels,

# =number of measuring positions,

(i) The Administrator may approve
applications from manufacturers of
portable air compressors for the approval
of test procedures which differ from
those contained in this Part so long as
the alternate proecedures have been dem-
onstrated to correlate with the prescribed
procedure. To be acceptable, alternate
testing procedures shall be such that the
test results obtained will identify all
those test units which would not com-
ply with the noise emission limit pre-
seribed in § 204.52 when tested in accord-
ance with the procedures contained in
§ 204.54(a)—(h). Tests conducted by
manufacturers under approved alter-

nate procedures may be accepted by the
Administrator for all purposes, inelud-
ing, but not limited to, production veri-
fication testing, selective enforcement
audit testing, and quality control or
quality assurance testing on the manu-
facturer's own cognizance.

(j) Presentation of information. All
information required by this section may
be recorded using the format recom-
mended on the Noise Data Sheet shown
in Appendix I, Table IV.

§ 204.55 Production verification.
§ 204.55-1 General standards.

(a) Every new compressor manufac-
tured for distribution in commerce in
the United States which is subject to the
standards preseribed in this subpart and
not exempted in accordance with § 204.5:

(1) Shall be verified in accordance
with the production verification proce-
dures described in this subpart;

(2) Shall be represented in a produc-
tion verification report, as required by
§ 204.55-4;

(3) Shall be labeled in accordance
with the requirements of § 204.55-8; and

(4) Shall conform to the applicable
noise emission standard established in
§ 204.52

§ 204.55-2 Production verification; com-

pliance with standards.

x

(a) (1) Prior to distribution in com-
merce of compressors of a specific con-
figuration, such configuration must have
undergone production verification in ac-
cordance with the requirements of this
subpart; Except, that production verifi-
cation of a configuration is automatically
and conditionally waived by the Admin-
istrator without request by a manufac-
turer for a period of up to 45 consecutive
days from the date of distribution in
commerce by the manufacturer of the
first compressor of that configuration in
order to enable a manufacturer fo dis-
tribute compressors in commerce and
thus avoid disruption of the manufac-
turing process: Provided, That a manu-
facturer conducts the necessary tests re-
quired in paragraph (b) and/or (c) of
this section as soon as weather condi-
tions at a manufacturer's test facility
permit after distribution in commerce
of the first compressor of a configura-
tion. Failure to test on such first suit-
able day will result in automatic and
retroactive rescission of the waiver and
will render the manufacturer liable for
illegally distributing compressors in
comimerce.

(2) At the completion of any 45-day
period the conditional production veri-
fication granted under paragraph (a) (1)
of this section is rescinded for that con-
figuration unless the manufacturer has
complied with the requirements of para-
graph (b) and/or (¢) of this section as
appropriate; Except, that upon applica-
tion by a manufacturer and a showing
that the weather conditions at the
manufacturer test facility or other con-
ditions beyond the control of the manu-
facturer made it impossible to conduct
the required testing and such conditions
are documented by the manufacturer
and submitted with an application, the
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Administrator, at his option, may ex-
tend, for a specified period (not to ex-
ceed 45 days), conditional production
verification for a configuration to enable
the manufacturer to comply with the re-
quirements of paragraph (b) and/or (¢)
of this section or he may require that the
manufacturer ship the test compressor to
the EPA test facility for testing by the
Administrator.

(b) Production verification require-
ments with regard to each compressor
configuration consist of:

(1) Testing in accordance with
§20454 of a compressor selected in
accordance with § 204.55-5.

(2) Compliance of the test compres-
sor with the applicable standards when
tested in accordance with § 204.54.

(3) Submission of a production veri-
fication report pursuant to § 204.55-4.

(e) (1) In lieu of testing compressors
of every configuration, as described in
paragraph (b) of this section, the man-
ufacturer may elect to verify the con-
figuration based on representative test-
ing, the requirements of which consist
of:

(i) Grouping configurations into a
category where each category will be
determined by a separate combination
of at least the following parameters (a
manufacturer may use more parame-
ters) :

(A) Engine type

(1) Gasoline—two stroke cycle

(2) Gasoline—four stroke cycle

(3) Diesel—two stroke cycle

(4) Diesel—four stroke cycle

(5) Rotary—Wankel

(6) Turbine

(7) Other

(B) Engine manufacturer

(C) Compressor dzlivery rate
rated pressure)

(ii) Identifying the configuration
within each category which emits the
highest sound level in dBA based on
best techmical judgment, emission test
data, or both.

(iii) Testing in accordance with
§204.54 of a compressor selected in
accordance with § 204.55-5 which must
be a compressor of the configuration
which is identified pursuant to para-
graph (e) (1) (i) of this section as hav-
ing the highest sound level (estimated
or actual) within the category;

(iv) Compliance of the test compres-
sor with applicable standards when
tested in accordance with §204.54;
and

(v) Submission of a production veri-
fication report pursuant to §204.55-4.

(2) Where the requirements of para-
graph (c¢)(1) of this section are com-
plied with, all those configurations con~
tained within a category are consid-
ered represented by the tested com-
pressor and are considered to be produc-
tion verified.

(3) Where the manufacturer tests a
compressor configuration which has not
been determined as having the highest
sound level of a category, but all other
requirements of paragraph (c) (1) of
this section are complied with, all those
configurations contained within that
category which are determined to have

(at
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sound levels no greater than the tested
compressor are considered to be repre-
sented by the tested compressor and
are considered to be production verified.
However, a manufacturer must produc-
tion verify according to the require-
ments of paragraph (b)(1) and/or
(¢) (1) of this section any configurations
in the subject category which have a
higher sound level than the compressor
configuration tested. .

(d) A manufacturer may elect to pro-
duction verify wusing representative
testing, pursuant to paragraph (¢) of
this section, all or part of his product
line.

(e) The manufacturer may, at his
option, proceed with any of the follow-
ing alternatives with respect to any
compressor determined not in compli-
ance with applicable standards:

(1) Delete that configuration from
the production verification report.
Configurations so deleted may be in-
cluded in a later report under § 204.55-4.
However, in the case of representative
testing, a new test compressor from
another configuration must be selecfed
and production verified according to the
requirements of paragraph (¢) of this
section in order to production verify
the configurations represented by the
non-compliant compressor.

(2) Modify the test compressor and
demonstrate by testing that it meets ap-
plicable standards. All modifications and
test results must be reported in the pro-
duction verification report. The manu-
facturer must modify all production
compressors of the same configuration
in the same manner as the test compres-
sor before distribution into commerce.

(f) Upon oral or written request by
Director, Mobile Source Enforcement Di-
vision, the manufacturer shall notify
such Director of any production verifica-
tion testing scheduled by the manufac-
turer pursuant to this section so that
EPA Enforcement Officers may be pres-
sent and observe such testing or conduct
the testing in lieu of the manufacturer.

§ 204.55-3 Configuration identification.

(a) A separate compressor configura-
tion shall be determined by each combi-
nation of the following parameters:

(1) The compressor type (screw, slid-
ing vane, ete.) -

(2) Number of compressor stages

(3) Maximum pressure (psi)

(4) Air intake system of compressor:

(i) Number of filters

(ii) Type of filters

(5) The engine system:

(i) Number of cylinders and config-
uration (I—6, V-8, V-12)

(ii) Displacement

(iii) Horsepower

(iv) Fullload rpm

(6) Type cooling system, e.g. air
cooled, water cooled;

(7) Fan:

(i) Diameter

L) Maximum fan rpm

(8) The compressor enclosure:

(i) Height, length, and width

(i) Acoustic material manufacturer,
type, part number

(9) The induction system (engine) :
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(i) Natural

(ii) Turbocharged

(10) The muffler:

(i) Manufacturer

(ii) Manufacturer part number

(iii) Quantity of mufflers used

(11) Category parameters listed at
§ 204.55-2.

§ 204.55-4 Production verification re-
port; required data.

(a) The manufacturer shall submit a
production verification report to the Di-
rector, Mobile Source Enforcement Divi-
sion (EN-340), U.S. Environmental Pro-
tection Agency, 401 M Street, SW., Wash-
ington, D.C. 20460. A manufacturer may
choose to submit separate production
verification reports for different parts of
his product line.

(b) The report shall be signed by an
authorized representative of the manu-
facturer and shall include the following:

(1) The name, location, and descrip-
tion of the manufacturer’s noise emis-
sion test facilities which meet the specifi-
cation of § 204,54 and have been utilized
to conduct testing pursuant to this sub-
part; Except, that a test facility that
has been described in a previous submis-
sion under this subpart need not again
be described but must be identified as
such.,

(2) A description of normal predeliv-
ery maintenance procedure.

(3) A description of all compressor
configurations, as determined in accord-
ance with § 204.55-3, to be distributed in
commerce by the manufacturer, includ-
ing a list identifying or defining any de-
vice or element of design (including its
location and method of operation) in-
corporated into compressors for the pur-
pose of noise control and attenuation,
including any device that affects noise
emission from the compressor and does
not operate during the normal operating
modes of the compressor (e.g., over tem-
perature protection). The manufacturer
may satisfy the compressor configuration
description requirements of this para-
graph by submitting as part of the pro-
duction verification report a copy of his
sales data literature that describes his
product line including options: Provided,
That this literature is supplemented with
any additional information to fulfill the
requirements of this section. If a manu-
facturer elects to production verify pur-
suant to § 204.55-2(c) the configuration,
within each category, which is estimated
to have the highest sound level shall
be identified, The manufacturer may es-
timate the average sound level based on
his best technical judgment and/or data.
The criteria used to estimate each sound
level shall be stated with the estimates.

(4) The following information for
each test conducted:

(i) The completed data sheet required
by § 204.54 for all official tests conducted
in accordance with § 204.55-7, including
for each invalid test and the reason for
invalidation.

(ii) A complete description of any
preparation, maintenance or testing,
which was performed on the test com-
pressor and which will not be performed
on all other production compressors.
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(iii) The reason for replacement,
where a replacement compressor was
necessary, and test results, if any, for
replaced compressors.

(5) The following statement and
endorsement:

This report is submitted pursuant to sec~
tion 6 and section 13 of the Noise Control
Act of 1972, All testing for which data is re-
ported herein Is conducted in strict conform=~
ance with applicable regulations under 40
CFR Part 204 et seq. All the data reported
herein are a true and accurate representa-
tion of such testing. All other Information
reported herein Is, to the best of (company
name) knowledge, true and accurate. I am
aware of the penalties associated with viola-
tions of the Noise Control Act of 1972 and
the regulations thereunder.

(authorized representative)

(¢) Where a manufacturer elects to
submit separate production verification
reports for portions of his product line,
as provided for in paragraph (a) of this
section, information provided in previous
reports need not be resubmitted; Except,
that information necessary to update or
make current previously submitted in-
formation must be submitted.

(d) Any change with respect to in-
formation reported pursuant to this sub-
part shall be reported as soon as the in-
formation becomes available.

§ 204.55-5 Test compressor sample se-
lection.

(a) A test compressor of a configura-
tion for which production verification
testing is required by § 204.55-2 shall be
a compressor of the subject configuration
which has been assembled using the
manufacturer’'s normal production proc-
esses and which will be sold or offered
for sale in commerce.

§ 204.55~6 Test compressor preparation,

(a) Prior to the official test, the test
compressor selected in accordance with
§ 204.55-5 shall not be prepared, tested,
modified, adjusted, or maintained in any
manner unless such adjustments, prep-
arations, modifications and/or tests are
part of the manufacturer's prescribed
manufacturing and inspection proce-
dures and are documented in the manu-
facturer’s internal compressor assembly
and inspection procedures or unless such
adjustments and/or tests are required or
permitted under this subpart or are ap-
proved in advance by the Administrator.
The manufacturer may perform adjust-
ments, preparations, modifications and/
or tests normally performed by a dealer
to prepare the compressor for delivery to
a customer or the adjustments, prepara-
tions, modifications and/or tests nor-
mally performed at the port-of-entry by
the manufacturer to prepare the com-
pressor for delivery to a dealer or cus-
tomer.

(b) Equipment or fixtures necessary to
conduct the test may be installed on the
compressor: Provided, That such equip-

ment or fixtures shall have no effect on*

the noise emissions of the compressor, as
determined by the appropriate measure-
ment methodology.

(c) In the event of compressor mal-
function (i.e., failure to start, misfiring
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cylinder, ete), the manufacturer may
perform the maintenance necessary to
enable the compressor to operate in a
normal manner: Provided, That such
maintenance is documented and reported
in the final report prepared and sub-
mitted in accordance with this subpart.

(d) No qualify control, testing, assem-
bly, or selection procedures shall be used
on the completed test compressor or any
portion thereof, including parts and sub-
assemblies, that will not normally be used
during the production and assembly of
all other compressors of that category
which will be distributed in commerce,
unless such procedures are required or
permitted under this subpart or are ap-
proved in advance by the Administrator.

§ 204.55-7 Testing.

(a) The manufacturer shall conduct
one valid test in accordance with the test
procedures specified in § 204.54 for each
compressor selected for verification
testing.

(b) No maintenance will be performed
on test compressors, except as provided
for -by § 204.55-6. In the event a com-
pressor is unable to complete the emis-
sion test, the manufacturer may replace
the compressor. Any replacement com-
pressor will be a production compressor
of the same configuration as the re-
placed compressor or a noisier configura-
tion and will be subject to all the provi-
sions of these regulations. Any replace-
ment shall be reported in the production
verification report including the reason
for the replacement.

(¢) In the event a compressor fails
to comply with the standards of this sub-
part when tested in accordance with the
procedures specified in paragraph(a) of
this section, the manufacturer may pro-
ceed in accordance with § 204.55-2(e).

§ 204.55-8 Labeling.

(a) (1) The manufacturer of any
compressor subject to the standards pre-
scribed in § 204.52 shall, at the time of
manufacture, affix a permanent; legible
label, of the type and in the manmner
deseribed below, containing the informa-
tion hereinafter provided, to all such
compressors to be distributed in
cCOmmerce.

(2) The label shall be permanently
attached, in a readily visible position, on
the compressor enclosure.

(3) The label shall be affixed by the
compressor manufacturer, who has
verified such compressor, in such a man-
ner that it cannot be removed without
destroying or defacing the label, and
shall not be affixed to any equipment
that is ‘easily detached from such
compressor,

(4) The label shall contain the fol-
lowing information lettered in the
English language in block letters and
numerals, which shall be of a color that
contrasts with the background of the
label:

(i) The label heading: Compressor
Noise Emission Control Information; °

(i) Full corporate name and trade-
mark of manufacturer;

(iii) Date of manufacture;

(iv) The statement:

This Compressor Conforms to U.S. EP.A.
Regulations for Noise Emissions Applicable
to Portable Alr Compressors. The following
acts or the causing thereof by any person
are prohibited by the Noilse Control Act of
1972:

(A) The removal or rendering inoperative,
other than for the purpose of maintenance,
repair, or replacement, of any noise control
device or element of design (listed in the
owner's manual) incorporated into this
compressor in compliance with the Noise
Control Act; 1

(B) The use of this compressor after such
device or element of design has been removed
or rendered inoperative,

(b) Compressors manufactured solely
for use outside the United States shall
be clearly labeled “For Export Only.”

§ 204.55-9 Addition of, changes to and
deviation from a compressor config-
uration during the model year,

(a) Any change to a configuration with
respect to any of the parameters stated in
§ 204.55-3 shall constitute the addition
of a new and separate configuration or
flax.fegory to the manufacturer’s product

e.

(b) (1) When a manufacturer intro-
duces a new category or configuration to
his product line, he shall proceed in ac-
cordance with § 204.55-2.

(2) If the configuration to be added
can be grouped within a verified category
and the new configuration is estimated
to have a lower sound level than a pre-
viously verified configuration within the
same category, the configuration shall be
considered verified: Provided, That the
manufacturer submits a report pursuant
to § 204.55-4 with respect to such con-
figuration,

§ 204.55=10 Production verification
based on data from previous model
years.

(a) Production verification of each
configuration will be required at the be-
ginning of each model year, except that
in certain instances the Administrator,
upon request by the manufacturer, may
permit the use of production verification
data for specific configurations from pre-
vious production verification reports.
Considerations relevant to his decision
are:

(1) The standard in effect for the
model years in question;

(2) Performance based on production
verification data for previous years;

(3) Performance based on data ob-
tained from selective enforcement test-
ing during previous model years; and

(4) The number and type of noise
emission design changes incorporated
into the new models.

§ 204.55-11 Cessation of distribution.

(a) If a category or configuration is
found fo be in nonconformity with these
regulations by reason of failure to be
properly production verified, as required
by §204.55-2, the Administrator may
issue an order to the manufacturer to
cease to distribute in commerce com-
pressors of that category or configura-
tion: Provided, however, That such an
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order shall not be issued if the manu-
facturer has made a good faith attempt
to properly production verify the cate-
gory or configuration. The burden of
establishing such good faith shall rest
with the manufacturer.

(b) Any such order shall be issued after
notice and opportunity for a hearing.

§204.56 Testing by the Administrator.

(a) (1) The Administrator may require
that any compressor tested or scheduled
to be tested pursuant to these regulations
or any other untested compressors be
submitted to him, at suca place and time
as he may designate, for the purpose of
conducting tests in accordance with the
test. procedures described in § 204.54 to
determine whether such compressors
conform to applicable regulations.

(2) The Administrator may specify
that he will conduct such testing at the
manufacturer’s facility, in which case
instrumentation and equipment of the
type required by these regulations shall
be made available by the manufacturer
for test operations. The Administrator
may conduct such tests with his own
equipment, which shall be equal to or
exceed the performance specifications of
the instrumentation or equipment speci-
fied by the Administrator in these regu-
lations.

(b) (1) If, based on tests conducted by
the Administrator, the Administrator
determines that the test facility is inap-
propriate for conducting the tests re-
quired by this part, he will notify the
manufacturer in writing of his deter-
mination and the reasons therefor.

(2) After the notification in para-
graph (b) (1) of this section, no data
derived from the subject test facility will
be acceptable for the purposes of this
Part and the Administrator may issue an
order to the manufacturer, with respect
to the compressor category or configura-
tion in question, to cease to distribute in
commerce compressors of such category
or configuration; Except, that any such
order shall be issued only after notice
and opportunity for a hearing. Such no-
tification may be included in any noti-
fications under paragraph (b) (1) of this
section, A manufacturer may request
that the Administrator grant a hearing;
request shall be made not later than fif-
teen (15) days, or other such period as
may be allowed by the Administrator,
subsequent to notification of the Admin-
istrator’s intent to issue an order to cease
to distribute.

(3) The manufacturer may request in
\x:riting that the Administrator recon-
sider his determination in paragraph (b)
(1) of this section based on data or in-
formation which indicates that changes
have been made to the test facility and
such changes have resolved the reasons
for disqualification.

(4) The Administrator will notify the
manufacturer of his determination with
regard to the requalification of the test
facility within 10 days of the manufac-
turer's request for reconsideration pur-
suant to paragraph (b)(3) of this
section.
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(¢) (1) Whenever the Administrator
conducts a test on a test compressor, the
results of that test shall constitute the
official test data for that compressor.

(2) The Administrator may accept the
manufacturer’s test data in lieu of his
data upon a showing by the manufac-
turer that the data acquired under para-
graph (a) of this section are erroneous
and that the manufacturer'’s data are
correct.

§ 204.57 Selective enforcement auditing.
§ 204.57-1 Test request.

(a) The Administrator will request all
testing under this subpart- by means of
a test request addressed to the manu-
facturer.

(b) The test request will be signed by
the Assistant Administrator for En-
forecement or his designee. The test re-
quest will be delivered by an EPA En-
forcement Officer to the plant manager
or other responsible official, as desig-
nated by the manufacturer.

(¢) The test request will speeify the
compressor category or configuration se-
lected for testing, the batch selected for
testing and the batech size, the manufac-
turer's plant or storage facility from
which the compressors must be selected,
and the time at which compressors must
be selected. The test request will also pro-
vide for situations in which the selected
configuration or category is unavailable
for testing. The test request may include
an alternative eategory or configuration
selected for testing in the event that
compressors of the first specified cate-
gory or configuration are not available
for testing because the compressors are
not being manufactured at the specified
plant and/or are not being manufac-
tured during the specified time or not
being stored at the specified plant or
storage facility.

(d) Any manufacturer shall, upen re-
ceipt of the test request, select and test
a batch sample of compressors from two
consecutively produced batches of the
compressor category or configurations
specified in the test request in accord-
ance with these regulations and the con-
ditions specified in the test request.

(e) (1) Any testing conducted by the
manufacturer pursuant to a test recuest
shall be initiated within such period as
is specified in the test request; Except,
that such initiation may be delayed for
increments of 24 hours or one business
day where ambient test site weather con-
ditions in any 24-hour period do not per-
mit testing: Provided, That ambient test
site weather conditions for that period
are recorded.

(2) The manufacturer shall complete
noise emission testing on a minimum of
five compressors per day, unless other-
wise provided for by the .\dninistrator or
unless ambient test site conditions only
permit the testing of a lesser number:
Provided, That ambicnt tast site weather
conditions for that period are recordci.

(3) The manufacturer will be allowed
24 hours to ship compressors from a
batch sample from the assembly plant to
the testing facility if the facility is not
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located at the plant or in close proxim-
ity to the plant; Except, that the Ad-
ministrator may approve more time based
upon a request by the manufacturer ac-
companied by a satisfactory justification.

(f) The Administrator .nay issue an
order to the manufacturer fo ce.se to
distribute into commerce compressors of
a specified category or configuration be-
iixng manufactured at a particular facility

(1) The manufacturer reiL es to com-
ply with the provisions of a test request
issued by the Administrator pursuant to
this section; or

(2) The manufacturer refuses .o com-
ply with any of the requirements of this
section.

(g) A cease-to-distribute order shall
not be issued under paragraph () of this
section if such refusal is caused by condi-
tions and circumstances outuide the con-
trol of the manufacturer which rendesr
it impossible fo comply wiuh the pro-
visions of a test request or any other re-
quirements of this section. Such condi-
tions and circumstances shall include,
but are not limited to, any uncontroliable
factors which result in the temporary
unavailability of equipment and person-
nel- needed to conduct the required
tests, such as equipment breakdown or
failure or illness of personnel, but shall
not include failure of the manufacturer
to adequately plan for and provide the
equipment and personnel needed to con-
duct the tests. The manufacturer will
bear the burden of establishing the
presence of the conditions and circum-

. stances required by this paragraph.

(h) Any such order shall be issued
only after a notice and opportunity “or a
hearing.

§204.57.-2 Test compressor sample se-
101,

(a) Compressors comprising the batech
sample which are required to be tested
pursuant to a test request in accordance
with this subpart will be randomly
selected from a bateh of compressors of
the category or configuration spe-~ifed in
the test request. The random selection
will be achieved by sequentially num-
bering all of the compressors in the batch
and then using a table of random num-
bers to select the number of compressors,
as specified in poragraph (¢) of this sec-
tion, baséd on the batch size designated
by the Administrator in the test request.
An alternative sel. tion plan may be used
by a manufacturer: Providcd, That such
a plan is approved by the Administrator.

(b) The Acceptable Quality Level is 10
percent. The appropriate sampli~g plans
associatcd with the designated AQL are
contained in Appendix I, Table II.

(c) The appropriate batch scample size
will be determined by reference to Ap-
pendix I, Tables I and I1. A code letter is
obtained from Table I based on the bateh
size designated by the Administrator in
a test request. The batch .ample size will
be equal to the maximum cun alative
sample size as listed in Table II for the
appropriate code letter obtained from
Table I plus an additional ten percent
rounded off to the next highest number,
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(d) Individual compressors comprising
the test sample will be randomly selected
from the batch sample using the same
random selection plan as in paragraph
(a) of this section. Test sample size will
be determined by entering Table IIL

(e) The test compressor of the cate-
gory or configuration selected for testing
shall have been assembled by the manu-
facturer for distribution in commerce us-
ing the manuracturers normal produc-
tion process.

(f) Unless otherwise indicated in the
test request, the manufacturer will select
the batch sample from the production
batch next scheduled after receipt of the
test request of the category or configura-
tion specified in the test request.

(g) Unless otherwise indicated in the
test request, the manufacturer shall se-
lect the compressors designated in the
test request for testing.

(h) At their discretion, EPA Enforce-
ment Officers, rather than the manufac-
turer, may select the compressors des-
ignated in the test request.

(i) The manufacturer will keep on
hand all compressors in the batch sample
until such time as the batch is accepted
or rejected in accordance with § 204.57-
6; Except, that compressors actually
tested and found to be in conformance
with these regulations need not be kept.

§ 204.57-3 Test compressor preparation,

Prior to the official test, the test com-
pressor selected in accordance with
§ 204.57-2 will be prepared in accordance
with § 204.55-6.

§ 204.57-4 Testing.

(a) The manufacturer shall conduct
one valid test in accordance with the test
procedures specified in § 204.54 for each
compressor selected for testing pursuant
to this subpart.

(b) No maintenance will be performed
on test compressors, except as provided
for by § 204.57-3. In the event a com-
pressor is unable to complete the emis-
sion test, the manufacturer may replace
the compressor. Any replacement com-
pressor will be a production compressor
of the same configuration, and the re-
placement compressor will be randomly
selected from the batch sample and will
be subject to all the provisions of these
regulations. )

§ 204.57-5 Reporting of test results.

(a) (1) The manufacturer shall sub-
mit a copy of the test report for all test-
ing conducted pursuant to § 204.57 at the
conclusion of each twenty-four hour pe-
riod during which testing is done.

(2) For each test conducted the man-
ufacturer will provide the following in-
formation:

(i) Configuration and category iden-
tification, where applicable

(ii) Year, make, assembly date, and
model of compressor

(iii) Compressor serial number

(iv) Test results by serial numbers

(3) The first test report for each batch
sample will contain a listing of all serial
numbers in that batch.
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(b) In the case where an EPA En-
forcement Officer is present during test-
ing required by this subpart, the writ-
ten reports requested in paragraph (a)
of this section may be given directly to
the Enforcement Officer.

(¢) Within five days after completion
of testing of all compressors in a batch
sample, the manufacturer shall submit
to the Administrator a final report which
will include the information required by
the test request in the format as stipu-
lated, in addition to the following:

(1) The name, location, and descrip-
tion of the manufacturer’s noise test
facilities which meet the specifications
of § 204.54 and were utilized to conduct
testing reported pursuant to this section;
Except, that a test facility that has been
described in a previous submission under
this subpart need not be described again
but must be identified as such.

(2) A description of the random com-
pressor selection method used, referenc-
ing any tables of random numbers that
were used, and the name of the person in
charge of the random number selection.

(3) The following information for
each test conducted:

(1) The completed data sheet required
by § 204.54 for all noise emission tests
including, for each invalid test, the rea-
son for invalidation.

(ii) A complete description of any
modification, repair, preparation, main-
tenance, and/or testing which was per-
formed on the test compressor and will
not be performed on all other produc-
tion compressors.

(iil) The reason for the replacement,
where a replacement compressor was au-
thorized by the Administrator, and, if
any, the test results for replaced com-
Pressors.

(2) The following statement and en-
dorsement:

This report is submitted pursuant to sec-
tion 6 and section 13 of the Noise Control
Act of 1972, All testing for which data Is
reported herein was conducted in strict con-
formance with applicable regulations under
40 CFR Part 204 et seq. All the data reported
herein are a true and accurate representa-
tlon of such testing. All other information
reported herein is, to the best of (company)
knowledge true and accurate. I am aware
of the penalties assoclated with violations o
the Noise Control Act of 1972 and the reg-
ulations thereunder,

(authorized representative)

§ 204.57-6 Acceptaance and rejection
of batches.

(a) A failing compressor is one whose
measured sound level is in excess of the
applicable noise emission standard,

(b) The batch from which a batch
sample is selected will be accepted or re-
jected based upon the number of failing
compressors in the batch sample. A suf-
ficient number of test samples will be
drawn from the batch sample until the
cumulative number of failing compres-
sors is less than or equal to the accept-
ance number or greater than or equal to
the rejection number appropriate for the
cumulative number of compressors
tested. The acceptance and rejection

numbers listed in Appendix I, Table II
at the appropriate code letter obtained
according to § 204.57-2 will be used in
determining whether the acceptance or
rejection of a batch has occurred.

(¢) Acceptance or rejection of a batch
takes place when a decision is made on
the last compressor required to make a
decision under paragraph (b) of this
section.

§ 204.57-7 Acceptance ani rejection of
batch sequence.

(a) The manufacturer will continue
to inspect consecutive batches until the
batch sequence is accepted or rejected.
The batch sequence will be accepted or
rejected based upon the number of re-
jected batches. A sufficient number of
consecutive batches will be inspected
until the cumulative number of rejected
batches is less than or equal to the
sequence acceptance number or greater
than or equal to the sequence rejection
number appropriate for the cumulative
number of batches inspected. The ac-
ceptance and rejection numbers listed
in Appendix I, Table III at the appro-
priate code letter obtained according to
§204.57-2 will be used in determining
whether the acceptance or rejection of a
batch sequence has occurred.

(b) Acceptance or rejection of a batch
sequence takes places when the decision
is made on the last compressor required
to make a decision under paragraph (a)
of this section.

(¢) If the batch sequence is accepted,
the manufacturer will not be required to
perform any additional testing on com-
pressors from subsequent batches pur-
suant to the initiating test request.

(d) The Administrator may terminate
testing earlier than required in para-
graph (b) of this section based on a re-
quest by the manufacturer accompanied
by voluntary cessation of distribution in
commerce, from all plants, of compres-
sors from the configuration in question:
Provided, That once production is re-
initiated, the manufacturer must take
the action described in § 204.57-9 (a) (1)
and (a) (2) prior to distribution in com-
merce of any compressors from any plant
of the compressor category or configura-
tion in question.

§ 204.57-8 Continued testing.

(a) If a batch sequence is rejected in
accordance with paragraph (b) of
§ 204.57-7, the Administrator may re-
quire continued 100 percent testing with
respect to all compressors of that cate-
gory or configuration produced at that
plant.

(b) The Administrator will notify the
manufacturer in writing of his intent to
require any 100 percent testing of com-
pressors pursuant to paragraph (a) of
this section.

(¢c) Any tested compressor which
demonstrates conformance with the ap-
plicable standards may be distributed
into commerce.

(d) Any knowing distribution into
commerce of a compressor which does
not comply with the applicable stand-
ards is a prohibited act.
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§ 204.57-9 Prohibition of distribution
in commerce; manufacturer’s rem-
edy.

(a) Once 100 percent continuous test-
ing has been instituted on a category or
configuration pursuant to § 204.57-8, the
manufacturer must take the following
actions before the Administrator will
consider discontinuing such testing:

(1) Submit a written report to the Ad-
ministrator which identifies the reason
for the noncompliance of the compres-
sors, describes the problem, ana describes
the proposed quality control and/or
quality assurance remedies to be taken
by the manufacturer to correct the prob-
lem, or follows the reguirements for an
engineering change pursuant to § 204.55-
9; and

(2) Demonstrate that the specified
compressor category or configuration
complies with the applicable emission
standard by testing compressors from
consecutively produced batches of that
compressor category or configuration in
accordance with these regulations and
the conditions specified in the initial
test request.

(b) Any compressor failing the pre-
seribed noise emission tests conducted
pursuant to this Subpart B may not be
distributed in commerce until necessary
adjustments or repairs have been made
and the compressor passes a retest.

(¢) No compressors of a rejected batch
which are still in the hands of the manu-
facturer may be distributed in commerce
unless the manufacturer has demon-
strated to the satisfaction of the Ad-
ministrator that such compressors do, in
fact, conform to the regulations; Except,
that any compressor that has been tested
and does, in fact, conform with these
regulations may be distributed in com-
merce.

§ 204.58 In-use requirements.
§ 204.58-1 Warranty.

(a) The portable air compressor man-
ufacturer who is required to production
verify under this part shall include, in
the owner's manual or in other informa-
tion supplied to the ultimate purchaser,
the following statement:

Noisg EMIsSSIONS WARRANTY

The manufacturer warrants to the ultl-
mate purchaser and each ‘subsequent pur-
chaser that this air compressor was designed,
built, and equipped to conform at the time
of sale to the first retail purchaser, with all
applicable U.8. EP.A. noise control regula-
tions.

This warranty is not limited to any partic-
ular part, component, or system of the air
compressor. Defects in the design, assembly,
or in any part, component, or system of the
compressor which, at the time of sale to the
first retail purchaser, caused nolse emissions
to exceed Federal standards are covered by
this warranty for the life of the air com-~
pressor.

(b) Not later than the date of submis-
sion of the production verification report
required by § 204.55-4, the manufacturer
shall submit to the Administrator two
(2) copies of the written noise emission
warranty required by paragraph (a) of

RULES AND REGULATIONS

this section and two (2) copies of all
other information provided to the ulti-
mate purchaser which could reasonably
be construed as impacting on the war-
ranty.

(¢) Not later than ten (10) days after
dissemination, the manufacturer shall
submit two (2) representative copies of
all information of a general nature, or
modifications thereto, which is provided
to dealers, zone representatives, or other
agents of the manufacturer regarding
the administration and application of
the noise emission warranty. Informa-
tion regarding noise emission warranty
claims which is provided to a dealer or
representative in response to a partic-
ular warranty claim or dealer inquiry is
not considered to be information of a
general nature: Provided, That such in-
formation does not receive broad dis-
semination to dealers.

(d) All information required to be for-
warded to the Administrator pursuant to
this section shall be addressed to: Direc-
tor, Mobile Source Enforcement Division
(EN-340), U.S. Environmental Protec-
tion Agency, 401 M Street SW., Wash-
ington, D.C. 20460.

§ 204.58-2

(a) For each model year and for each
configuration of air compressors covered
by this part, the manufacturer shall sub-
mit to the Administrator a list of those
acts which, in the manufacturer’s esti-
mation, might be done to the air com-
pressor in use, on more than an occa-
sional basis, and result in an increase in
noise emissions above the standards pre-
seribed in § 204.52. The manufacturer
should indicate, wherever possible, the
amount of this increase in noise level.

(h) The above information shall be
submitted to the Administrator within
adequate time prior to the introduction
into commerce of each configuration to
allow for the development and printing
of tampering lists, as provided in para-
graphs (c¢) and (d) of this section.

(c) On the basis of the above infor-
mation, the Administrator will develop
a list of acts which, in the Administra-
tor’s judgment, constitute the removal
or rendering inoperative, other than for
purposes of maintenance, repair, or re-
placement, of noise confrol devices or
elements of design of the compressor.
This list skall be provided to the manu-
facturer and may be updated from time
to time. The list shali be included in the
statement to the ultimate purchaser, as
required by paragraph (d)(2) of this
section. If the list is not provided by the
Administrator within 30 days of fthe date
on which the information required in
paragraph (a) of this section is sub-
mitted, the manufacturer shall include
only the statement in paragraph (d) (1)
of this seetion, until such time as the
list has been provided and the owner's
manual is reprinted for other purposes.

(d) The manufacturer shall include
in the owner’s manual the follow-
ing information:

(1) The statement:

Tampering.
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* TAMPERING WITH NOISE CONTROL SYSTEM
PROHIBITED

Federal law proaibits the following acts or
the causing thereof:

(1) The removal or rendering inoperative
by any persons, other than for purposes of
malntenance, repalr, or replacement, of any
device or element of design incorporated into
any new compressor for the purpose of noise
control prior to its sale or delivery to the
ultimate purchaser or while it Is in use; or
(2) the use of the compressor after such
device or element of design has been removed
or rendered inoperative by any person.

(2) The statement:

Among those acts included in the prohibi-
tion against tampering are the acts listed
below.

Immediately following this statement,
the manufacturer shall include the list
developed by the Administrator under
paragraph (¢) of this section.

(e) Any act included in the list pre-
pared pursuant to paragraph (¢) of this
section is presumed to constitute tamper-
ing; however, in any case in which a
proscribed act has been committed and
it can be shown that such act resulted
in no increase in the sound level of the
compressor or that the compressor still
meets the noise emission standard of
§204.52, such act will not constitute
tampering.

(f) The provisions of this section are
not intended to preclude any State or
local jurisdiction from adopting and en-
forcing its own prohibitions against the
removal or rendering inoperative of noise
control systems on compressors subject
to this part.

(g) All information required by this
section to be furnished to the Admin-
istrator shall be sent to the following
address: Director, Mobile Source En-
forcement Division (EN-340), U.S. En-
vironmental Protection Agency, 401 M
Street, SW., Washington, D.C. 20460.

§ 204.58-3 Instructions for
nance, use, and repair.

(a) (1) The manufacturer shall pro-
vide to the ultimate purchaser of each
portable air compressor covered by this
part written instructions for the proper
maintenance, use, and repair of the com-
pressor in order to provide reasonable
assurance of the elimination or minimi-
zation of noise emission degradation
throughout the life of the compressor.

(2) The purpose of the instructions is
to inform purchasers and mechanics of
those acts necessary to reasonably as-
sure that degradation of noise emission
levels is eliminated or minimized during
the life of the compressor. Manufac-
turers should prepare the instructions
with this purpose in mind. The instruc-
tions should be clear and, to the extent
practicable, written in non-technical
language.

(3) The instructions must not be used
to secure an unfair competitive advan-
tage. They should not restrict replace-
ment equipment to original equipment or
service to dealer service. Manufacturers
who so restrict replacement equipment
must make public any performance
specifications on such equipment.

maintes
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(b) For the purpose of encouraging
proper maintenance, the manufacturer
shall provide a record or log book which
shall contain a performance schedule
for all required noise emission control
maintenance. Space shall be provided in
this record book so that the purchaser
can note what maintenance was done, by
whom, where and when.

(c) Not later than the date of sub-
mission of the production verification
report required by § 204.55-4, the manu-
facturer shall submit to the Adminis-
trator two (2) copies of the maintenance
instructions (including the record book)
required by paragraphs (a) and (b) of
this section.

(d) The Administrator will require
modifications to the instructions if they
are not both necessary and reasonable.

(e) Information required to be sub-
mitted to the Administrator pursuant to
this section, shall be sent to the follow-
ing address: Director, Mobile Source En~
forcement Division (EN-340), U.S. En-
vironmental Protection Agency, 401 M
Street S.W., Washington, D.C. 20460.

§ 204.59 Recall of non-complying com-
Pressors,

(a) Pursuant to section 11(d) (1) of
the Act, the Administrator may issue an
order to the manufacturer to recall and
repair or modify any compressor dis-
tributed in commerce not in compliance
with this subpart.

(b) A recall order issued pursuant to
this section shall be based upon a de-
termination by the Administrator that
compressors of a specified category or
configuration have- been distributed in
commerce which do not conform to the
regulations. Such determination may be
based on:

(1) A technical analysis of the noise
emission characteristics of the category
or configuration in question; or

(2) Any other relevant information,
including test data.

(c) For the purposes of this section,
noise emissions may be measured by any
test prescribed in § 20454 for testing
prior to sale or any other test which has
been demonstrated to correlate with the
prescribed test procedure.

(d) Any such order shall be issued only
after notice and an opportunity for a
hearing.

(e) All costs, including labor and parts,
associated with the recall and repair or
modification of non-complying compres-
sors under this section shall be borne by
the manufacturer.

(f) This section shall not limit the
discretion of the Administrator to take
any other actions which are authorized
by the Act.

APPENDIX I

TABLE I—SAMPLE SIZE CODE LETTERS

Batch size: Code letter
[0 7 e S Oyt A P e R S O 1 A
B0 L e e e et B
(AN B A U e S S C
R b U Ny e mgs e O e D
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TasLe II.—Sampling plans for inspeciing batches

Cumulative Batch inspection critera
Sample size code letter Test Test test 1 =
sample sample size size Acceptance Rejection
number nom!
4 1 0 1
3 3 0 1
3 3 0 2
3 6 1 2
2 2 Q) 2
2 4 0] 2
2 6 0 2
2 8 0 3
2 10 1 3
2 12 1 3
2 14 2 3

! Batch aceeptance not permitted at this sample size,

TasLe III.—Balch sequence plans

uence inspection criteria

Number Cumulative e =
batches number
batches

Sample sizo code letter Acceptance  Rejection
number

number

I

A

P
W G 00 e e SO GO B0 O O8O0 O O e O T e

-

WO ORI NN SN
SRR RNOSENA NSRS
OO 13t 5 03 13 et 3 S 1 03 15 et € 83 80 3t

t Bateh sequence rejection not permitted for this number of batches.
2 Batch sequenge acceptance not permitted for this number of batches,

Tasre IV,.—Recommended format for portable air compressor noise data sheet

Subj('c
T T e S O S e s
Rated speod:
Conﬁ%)umﬂon fdentification: ... ... ...
Portable air compressor identification No,
Test conditions:
Manufacturers test site identification and location: .
T R T o T AR SR S ORI LA SO S e G e S R S e T R TR
Operating speed as tested:

Model: ...
Rated capacity:
(‘ntogory ldentlﬁcaljon

Build Date:

..................... c(m(m‘/m.lu)

Beginning of test ... ._.... rpm
End of test ... - r&m.
Air pressure supplied psi (kg/em?,) Ambient wind speed ... mph (km/hr).
Actual flow rate; .. efm (m¥/min.) Atmospherie pressure...... psi (kg/em?).
TompPeratire: o .eaeeeeeenan °F (°C)
Instrumentation:
Microphone manufacturer: e Model No.: . Serfal No. ...
Sound Level Meter Manufacturer: . : Serial No. -
Calibrator Manufacturer: ... 4 3 Serial No. o
Other and Manufacturer; o Model No.: - Serial No, ......
Data:
Sound levels Background sound level at Location Average
(decibels) location 1 (decibels) sound level
1 2 3 4 & (decibels)
A-Weighted
Tested by: .-.o.. -~ e ~ < : —- DB acssiivnaad
Reported by: == 3 S ~ < B Date s
Supervisory personnel e o - - T = =7
o SesSERea oo L b e e 3

[FR Doc.76-731 Filed 1-13-76;8:45 am]

.
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Title 40—Protection of Environment

CHAPTER |I—ENVIRONMENTAL
PROTECTION AGENCY

[FRL 469-3]

PART 201—RAILROAD NOISE
EMISSION STANDARDS

On July 3, 1974, notice was published
in the FEpErAL REGISTER (39 FR 24580)
that the Environmental Protection
Agency (EPA or Agency) was proposing
noise emission standards for surface car-
riers engaged in interstate commerce by
railroad.

The purpose of this notice is to estab-
lish final noise emission standards for
surface carriers engaged in interstate
commerce by railroad by establishing a
new Part 201 of Title 40 of the Code of
Federal Regulations. This final rulemak-
ing is promulgated pursuant to section
17 of the Noise Control Act of 1972, 86
Stat. 1248, Pub. L. 92-574.

INTRODUCTION

In section 2 of the Noise Control Act,
Congress expressed its judgment “that
while primary responsibility for control
of noise rests with State and local gov-
ernments, Federal action is essential to
deal with major noise sources in com-
merce, control of which require national
uniformity of treatment.” Congress also
declared within section 2 of the Act,
“that it is the policy of the United States
to promote an environment for all
Americans free from noise that jeopar-
dizes their health or welfare.” As a part
of this essential Federal action, section
17 requires the Administrator to publish
proposed noise emission regulations
which “shall include noise emission
standards, setting such limits on noise
emissions resulting from operation of
the equipment and facilities of surface
carriers engaged in interstate commerce
by railroad which reflect the degree of
noise reduction achievable through the
application of the best available technol-
ogy, taking into account the cost of com-
pliance.” After the effective date of a
regulation under section 17, applicable
to noise emissions resulting from the op-
eration of any equipment or facility of a
surface carrier engaged in interstate
commerce by railroad, no State or po-
litical subdivision thereof may adopt or
enforce any standard applicable to noise
emissions resulting from fhe operation
of the same equipment or facility of
such carrier unless such standard is
identical to a standard applicable to
noise emissions resulting from such op-
eration prescribed by these regulations.
The Administrator, after consultation
with the Secretary of Transportation
may, however, determine that the State
or local standard, control, license, regu-
lation, or restriction is necessitated by
special local conditions and is nof in
conflict with regulations promulgated
under section 17. Procedures for State
and local governments to apply under
section 17(c) (2) of the Act will be pub-
lished by this Agency shortly after pro-
mulgation of this regulation.

These sections of the Noise Control

Act reflect the desire of Congress to pro-
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tect both the environment and com-
merce through the establishment of uni-
form national noise emission regulations
for the operation of interstate railroad
equipment and facilities which require
national uniformity of treatment in
order to facilitate interstate commerce.
Such ftreatment is requisite for those
types of interstate railroad equipment
and facilities whose operation would be
burdened by conflicting State and local
noise controls. Preemption under section
17 occurs only for State or local noise
regulations on equipment and facilities
on which Federal regulations are in ef-
fect. Where national uniformity of
treatment is not needed, Congress rec-
ognizes the primary responsibility of
State and local governments to protect

the environment from noise. State and_

local regulations on noise emissions re-
sulting from the operation of equipment
and facilities of surface carriers en-
gaged in interstate commerce by railroad,
which are not preempted by applicable
Federal regulations under section 17, are
subject to the Commerce Clause of the
U.S. Constitution. Under that Clause,
any State or local regulations which con-
stitute an undue burden on interstate
commerce cannot stand.

The Act directs that Federal regula-
tions on interstate railroad equipment
and facilities under section 17 are to in-
clude noise emission standards setting
such limits on noise emissions resulting
from their operation which reflect the
degree of mnoise reduction achievable
through the application of the best
available technology, taking into account
the cost of compliance. Based upon the

strict language of the Noise Control Act,-

its legislative history, and other relevant
data, these requirements are further
clarified as follows:

“Best available technology” is that
noise abatement technology available for
application to equipment and facilities
of surface carriers engaged in interstate
commerce by railroad which produces the
greatest achievable reduction in the
noise produced by such equipment and
facilities. “Available technology” is fur-
ther defined to include:

1. Technology which has been demon-
strated and is currently known to be
feasible.

2. Technology for which there will be
a production capacity to produce the esti-
mated number of parts required in rea-
sonable time to allow for distribution
and installation prior to the effective
date of the regulation.

3. Technology that is compatible with
all safety regulations and takes into ac-
count operational considerations includ-
ing maintenance, and other pollution
control equipment.

“Cost. of compliance” is the cost of
identifying what action must be taken to
meet the specified noise emission level,
the cost of taking that action, and any
additional cost of operation and mainte-
nance caused by that action.

In preparing this final regulation the
Administrator has given full considera-
tion to cost of compliance and available
technology and has consulted with the
Secretary of Transportation to assure ap-

propriate consideration for safety and
for availability of technology.

Further, recognizing that the Noise
Control Act was enacted to protect the
public from adverse health and welfare
effects due to noise, EPA has also con-
sidered the impact of railroad noise
taking into account the levels of environ-
mental noise reauisite to protect the
public health and welfare with an ade-
quate margin of safety, as published by
the EPA in March 1974 in accordance
withr section 5(a) (2) of the Act.

Accordingly, EPA has developed and is
now implementing an interstate rail
carrier noise control strategy based on
section 17 of the Act that should prove
to be effective in reducing environmental
noise from railroads in many areas to the
levels identified as protective of public
health and welfare. The strategy calls for
the reduction of the noise from railroad
locomotives and rail cars to the lowest
noise levels consistent with the noise
abatement technology available, taking
into account the cost of compliance.

Compliance regulations are to be de-
veloped and promulgated under separate
rule making by the Department of
Transporation as called for in section
17(b) of the Act.

The legal basis supporting promulga-
tion of this regulation was set forth in
substantial detail in the notice of pro-
posed rulemaking published in the Fep-
ERAL REGISTER on July 3, 1974 (39 FR
24580). In the same publication, notice
was given of the availability of the
“Background Document and Environ-
mental Explanation for the Proposed In-
terstate Rail Carrier Noise Emission
Regulations,” which provided the factual
basis for the standards proposed, meas-
urement methodology applicable thereto,
costs of compliance with the proposed
standards and the public health and
welfare benefits expected. Public com-
ment was solicited, with the comment
period extending from July 3, 1974, to
August 17, 1974.

To ensure that all issues involved in
the proposed regulation and Background
Document were fully addressed prior to
promulgation of the final regulation, a
public consultation meeting was an-
nounced in the Feperar REGISTER of
August 6, 1974 (39 FR 28318) and was
subsequently held on August 14, 1974, in
Des Plaines, Illinois. The principal issues
reviewed at this meeting related to the
adequacy of the available technology to
meet requirements in the proposed stand-
ards and the impact of Federal preemp-
tion on State and local noise regula-
tions. The transeript of the meeting has
been includec as a portion of the total

" body of public comment received.

Public comments received during the
public comment period are maintained
at the EPA Headquarters, 401 M Street,
SW., Washington, D.C. 20460, and are
available for public inspection during
normal working hours.

In the future the Agency may propose
further regulations concerning railroad
noise, as the need for and feasibility of
such are demonstrated. Such regulations
may be proposed as amendments to that
part of the Code of Federal Regulations
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being established by this regulatory ac-
tion, or may be proposed pursuant to the
EPA's authority to set noise emission
standards for new products specified in
section 6 of the Act,

SuMMARY OF COMMENTS RECEIVED

While the EPA received and considered
carefully a significant number of com-
ments which were in agreement with the
railroad noise regulation as proposed,
other comments were received identify-
ing matters which the Agency believes
warrant further discussion.

(1) The scope of railroad jacilities and
equipment regulated. A significant num-
ber of comments brought into issue the
general question of why the EPA decided,
apart from considerations of available
technology and cost of compliance, not
to regulate all railroad facilities and
equipment, and chose rather to regulate
only certain equipment at this time.

This decision by the EPA was based
on its view that the uniform Federal reg-
ulation of the noise produced by certain
railroad facilities and equipment is not
necessary at this time since such noise
sources can best be controlled by meas-
ures which do not now require national
uniformity of treatment in order fo
facilitate interstate commerce as spec-
ified in section 2(a) (3) of the Act.

The EPA has studied the operations of
carriers engaged in interstate commerce
by rail and recognizes that such opera-
tions are imbedded into every corner of
the nation at thousands of locations and
along hundreds of thousands of miles of
right-of-way. The nature and magnitude
of the noises produced by the many types
of facilities and equipment utilized in
these operations differ greatly and their
impact on the environment varies widely
depending on whether they occur, for
example, in a desert or adjacent to a
residential area. The Agency concludes
that the control of certain of these noise
sourees, such as fixed facilities, or equip-~
ment used infrequently or primarily in
one location, is best handled by the State
and local authorities, rather than the
Federal government, since the State and
local authorities are believed in this case
to be better able than the Federal gov-
ernment to consider local circumstances
in applying such measures as the addi-
tion of mnoise barriers or sound insula-
tion to particular facilities, or the posi-
tioning of noisy equipment within these
facilities as far as possible from noise-
sensitive areas. Further, and more im-
portantly, the EPA did not find during
its analysis, and has not received from
rail carriers, any information identifying
situations where lack of uniform State
and local laws with respect to these
facilities and equipment has imposed
any significant burden on interstate
commerce,

In view therefore of the absence of
eyidence calling for the national regula-
tion of all interstate rail carrier facilities
and equipment in order to facilitate in-
terstate commerce, the EPA believes that
its limited regulatory action, as proposed
in the notice of proposed rulemaking, to
consider interstate rail operations, facil-
itles, and equipment on an individual
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basis in determining the need for their
uniform Federal regulation is appro-
priate.

a. Horns, bells, whistles, and other
warning devices. A number of com-
menters, ranging from private citizens to
both State and Federal administrative
agencies, expressed both concern over
and agreement with the EPA’s decision
not to regulate rail carrier acoustic
warning devices.

This broad response serves as an in-
dication of the conspicuous nature of the
noises produced by such warning devices,
and that to many citizens they are one of
the most noticeable and disagreeable ex-
amples of railroad noise.

Three State environmental agencies
indicated that complaints from citizens
about railroad warning device noise were
not only large in number but comprised
the major source of all complaints about
railroad noise, and therefore contended
that such warning devices should be
regulated. :

The Agency in analyzing the problem
of acoustic warning device noise recog-
nized a unique characteristic of such
noise as opposed to other railroad noises.
That is, it is a form of noise that is pur-
posefully created and intended to be
heard for safety reasons, instead of be-
ing an unwanted by-product of some
other activity. As such, the EPA found
that these warning devices and their use
are regulated at both Federal and State
levels; information as to the number and
nature of such regulations are included
in the Background Document. In addi-
tion, studies considered by the EPA, also
included in the Background Document,
show that such warning devices do not
appear to be unrelated to highway and
pedestrian safety, especially in emer-
gency situations. The reduction or elimi-
nation of such warning devices through
the authorities of the Noise Control Act
does not therefore appear o be a reason-
able consideration, as suggested by three
commenters.

The EPA does recognize that a noise
problem exists as to the use and extent of
railroad warning devices, and that regu-
latory action may be appropriate for con-
trolling same. However, the Agency be-
lieves that such regulation can best be
considered and implemented by State
and local authorities who are better able
to evaluate the particular local circum-
stances with respect to the nature and
extent of the noise problem and the reg-
uisite safety considerations involved.
Any comprehensive Federal regulation in
this area could be overly diverse and
cumbersome. The EPA encourages in this
regard the interaction between local and
State governments and the railroads di-
rectly concerned in solving the particular
local noise problems associated with the
use of such warning devices. Such inter-
action has taken place, examples of
which are included in the Background
Document, and has apparently produced
both safe and cost effective solutions to
these local noise problems. However, if
local authorities, after having first sought
solutions with the railroads involved,
have still not been able to resolve their
problems, they are encouraged to then
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direct their concerns to the EPA for pos-
sible further Federal action.

Two other State environmental
agencies indicated that locomotive horns,
bells, or whistles around railroad yards
are unnecessarily overused by the rail-
roads, and that such use should be
limited by Federal regulation.

The EPA has determined that the use
of such warning devices in and around
railroad yards is not entirely out of place
due to the often heavy intermingling of
workers and mobile equipment with loco-
motives and rail cars. Such use may of
course be beyond the extent necessary to
ensure safety, not only in railroad yards
but wherever else railroad horns, bells,
and whistles are used. The term “over-
used,” however, is relative to the par-
ticular circumstances surrounding such
use: Whether, for example, a railroad
vard or rail-highway intersection is
situated in a residential as opposed to an
industrialized area. These situations are
instances where the EPA’s recommenda-
tion for railroad and community interac-
tion is at this time the most appropriate
means of achieving effective warning
device noise abatement.

Another commenter stated that rail-
road acoustic warning signals are inef-
fective due to the often loud ambient
noise levels, that exist in motor vehicle
interiors due to radios and other noise
sources.

Acoustical analysis available to the
Agency indicates that the effectiveness
of acoustic warning signals as used on
police and emergency vehicles as well
as urban buses and trucks is not only
a function of amplitude or loudness but
also of tonal characteristics. That is,
recognition is achieved by a particular
fixed or variable frequency of a reason-
able loudness that impinges itself upon
whatever ambient noise may exist. This
view is in accord with the study refer-
enced above which indicates that rail-
road warning signals do appear to affect
safety, especially in emergency situa-
tions.

One commenter indicated that road-
way drop gates equipped with flasher
units provide visual warning that is ade-
quate without acoustic signals.

EPA encourages alternate solutions to
the routine use of acoustic warning de-
vices at rail and road crossings. For ex-
ample, the elimination of public grade
level railroad crossings would do away
with the source of the problem, the in-
tersection of rail tracks and public thor-
oughfares. However, such a program on
a national basis of elevating or depress-
ing either the railroad line or the public
thoroughfare at each crossing, solely for
the purpose of the abatement of acoustic
warning signal noise, is not considered
appropriate. However, it should be seri-
ously considered in future public thor-
oughfare or railroad line construction
programs for both safety and environ-
mental noise reasons.

Warning gates, too, as suggested,
would appear to be an effective safety
alternative to acoustic warning signals.
Specifying their use on a national basis,
however, would be prohibitively expen-
sive considering that costs range from
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$45,000 to $90,000 per unit, and with the
extensive use of grade level crossings in
the United States, for example Illinois
having approximately 15,000 crossings
without drop gates, the cost would be
$675 million or more in that State alone.

Since acoustic warning devices do serve
the interests of safety and, in the
Agency’s opinion, can best be regulated
at the local and State level for the
reasons indicated, EPA does not propose
to regulate railroad acoustic warning de-
vices at this time.

b. Repair and maintenance shops,
terminals, marshalling yards, humping
yards, and specifically, rail car retarders.
Some commenters voiced objection to the
exclusion of noise emission standards for
fixed facility and area-type sources from
the regulation, while others were ex-
plicit in their agreement not to include
such standards.

A major national railroad association
commented that the EPA should pre-
seribe noise standards for area-type
sources such as yards and terminals.

The facilities and equipment found
within railroad yard and terminal areas,
with the exception of locomotives, rail
cars, and. some mobile special purpose
equipment, are permanent installations
which are normally subject to the envi-
ronmental noise regulations of only one
Jjurisdiction.

The Agency has determined that such
fixed facility railroad yard and terminal
noise is best controlled at this time at
the local level, employing measures which
do not in themselyes affect the move-
ment of trains and therefore do not re-~
quire national uniformity of treatment.

Local jurisdictions are familiar with
the particular complexities of their com-
munity/raflroad yard noise situation,
and as such, are in a position to exhibit
greater sensitivity in prescribing practi-
cal and cost effective solutions to the
local noise problem. Indeed, the same
railroad association which has encour-
aged the establishment of Federal area
noise standards for yards and terminals,
specifically pointed out in its remarks
that such facilities do vary in size, shape,
and special characteristics, and that the
noises produced there are diverse. The
EPA recognizes that the communities
which neighbor these yards and termi-
nals are equally diverse, varying in land
zoning and population density and dis-
tribution. As such, Federal regulation
which successfully produces substantial
population health and welfare benefit at
one loecality may produce little or no such
benefit at another locality. For example,
the regulation of a railroad yard facility
which is enveloped by a residential com-
munity would not achieve similar popu-
lation health and welfare benefit when
equally applied to a similar railroad yard

facility which exists within a large in--

dustrial park complex. This observed dif-
ferential is directly attributable to the
different land zoning and population
density and distribution characteristics
of the two communities.
Acknowledging both the single juris-
dictional nature and the diversity which
characterize railroad yards and termi-
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nals and their neighboring communities,
and citing the virtual absence of evidence
that non-uniform State and local regu-
lation of railroad yard and terminal
facilities in fact substantially burdens
interstate commerce, the Agency at this
time does not propose to establish stand-
ards for the regulation of railroad yard
and terminal fixed facility noise.

Two commenters requested that the
EPA impose property line standards on
railroad noise using an Ly, noise level
standard.

The use of property line noise stand-
ards is applicable primarily to the regu-
lation of noise from fixed facility and
area noise sources, In the regulation of
railroad noise such sources include main-
tenance shops, marshalling yards, hump-
ing yards, and terminals. Since EPA has
not covered these facilities in the regula~-
tion, the use of such area noise level
standards in the regulation is not appro-
priate.

The Department of Transportation
commented that the EPA should regulate
retarder noise emissions. They indicated
that active retarders should be regulated
by October 1976 since established barrier
technology makes it possible to meet that
schedule. They further state that a plan
to convert to retractable inert retarders
should be implemented by 1979.

The EPA recognizes that rail car re-
tarding operations may produce indi-
vidual peak noise levels of up to 120
dB(A) at 100 feet, and may be a problem
noise source to the surrounding com-
munity, However, as with other fixed
facilities, retarders are subject to the
authority of only one jurisdiction, and as
such can best be regulated at the local
level by means which do not in them-
selves affect the movement of trains and
therefore do not require national uni-
formity of treatment.

The Agency's study of railroad yard
noise (inclusive of retarder noise) indi-
cates that concern for noise from rail-
road yards is apparently limited to cer-
tain loealities and is not a national con-
cern. This is due in large part to the
location of a number of yards in non-
urban areas and the relatively few ex-
isting retarder systems, approximately
120 today. This local nature of the re-
tarder noise problem further reduces the
desirability of a Federally preemptive
regulation. DOT’s comment in support of
a Federally preemptive retarder noise
regulation which would utilize barrier
technology does not consider the local
characteristics of each community which
is impacted by retarder noise. For ex-
ample, in & situation where a retarder
yvard is bordered on one side by a residen-
tial area and on all other sides by an
unpopulated wooded area, a barrier could
be beneficial to public health and wel-
fare only if erected on that side of the
retarder which faces the residential area.
Under such circumstances a con.arunity
would receive insufficient health and wel-
fare benefits to justify the costs in-
curred by a Federally preemptive regula-
tion which mandates the installation of
barrier walls on both sides of retarder
mechanisms. At the currently estimated

materials cost of $70 to $100 per linear
foot for barriers, barrier costs would run
from $75 thousand to $150 thousand per
railroad yard and from $9.6 to $19.1
million for the entire railroad industry.
Maintenance and replacement costs,
yvard down time, and track modification
costs have not been fully identified. Ex-
penditures should be assured of oroduc-
ing maximum benefiis, and this may best
be done through local regulation. Avail-
able space for installation of barriers,
and safety hazards which might accrue
thereto, have not been identified, and
are peculiar to the particular character-
istics of the individual railroad yards,
and as such may be best accounted for
through local regulation.

A Federal regulation for conversion of
inert retarders to retractable inert re-
tarders would be subject to considera-
tions similar to those discussed for the
erection of barriers around active retard-
ers, except that probable yard downtime
and installation and materials costs
would be considerably greater for con-
version to inert retractable retarders
than for the erection of barriers. The
EPA estimates that conversion to
retractable inert retarders would cost
$7.5 thousand for each retarder, not in-
cluding labor, yard down time, or main-
tenance costs. Applying a gross estimate
of 20 thousand such inert retarders na-
tionally, estimated national conversion
costs, exclusive of labor, down time, and
operational costs, would be $150 million.

Although the EPA does not currently
propose to regulate retarder noise, it does
recommend that local jurisdictions es-
tablish regulations which require rail-
roads to utilize barrier technology where
needed, and where both practical and
feasible. Further consideration may be
given by the EPA tfo possibly providing
future regulations to require that new re-
tarder installations be equipped with re-
tractable inert retarders, computer con-
trol systems, retarder beam lubrication
systems, or other available technical de-
yvelopments which result in significant
noise reduction from retarders as the
need for such regulations is demonstrat-
ed relative to the costs involved and the
availability of technology.

DOT also commented that the EPA
should promulgate a regulation which
protects railroad workmen as well as the
community from retarder noise.

For reasons outlined above, the EPA
does not presently propose to regulate
retarder noise from either the commu-
nity health and welfare or the occupa-
tional health and safety point of view.
The latter consideration is specifically
under the purview of the Occupational
Safety and Health Administration
(OSHA) and is properly addressed by
that Agency.

Currently, the Federal Railroad Ad-
ministration (FRA) is proposing a regu-
lation which would limit noise levels
within railroad workmen'’s sleeping quar-
ters. This proposal is in response to a
petition from the Congress of Railway
Unions (CRU) that the FRA institute
rule making procedures to prohibit rail-
roads from having or providing employee
sleeping quarters less than one mile from
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its property or yards where switching or
humping operations are performed. The
FRA's proposed regulation does not reg-
ulate the distance of sleeping quarters
from the railroad yard; however, it does
specify acceptable interior noise levels
for sleeping quarters.

¢. Special purpose equipment. A major
national railroad association commented
that the EPA should promptly establish
noise limits applicable to the noise from
special purpose equipment,

Examples of special purpose equipment
which may be located on or operated
from rail cars include: Ballast cribbing
machines, ballast regulators, condition-
ers and scarifiers, bolt machines, brush
cutters, compactors, concrete mixers,
cranes and derricks, earth boring ma-
chines, electric welding machines, grind-
ers, grouters, pile drivers, rail heaters,
rail layers, sandblasters, snow plows,
spike drivers, sprayers and other numer-
ous types of maintenance-of-way equip-
ment. -

The Agency realizes that special pur-
pose equipment such as that used for
maintenance-of-way activities is essen-
tially construction eguipment, and as
such may emit loud intermittent noise.
Railroads may avoid noise problems by
keeping routine maintenance activities to
reasonable times, and local jurisdictions
may easily regulate operation times for
such equipment as long as exceptions are
allowed for emergency use. For example,
a community may wish to regulate the
hours allowed for routine operation of
spike driving equipment, but exception
must be made for the operation of such
equipment in the aftermath of a derail-
ment, so that interstate commerce would
not be unduly impeded.

The small numbers of such equipment,
their infrequency of use, and the rela-
tive ease with which viable local regula-
tions may be instituted, all tend to make
a Federally preemptive regulation overly
expensive relative to the benefits re-
ceived.

Comments received by the Agency did
not indicate that any cases currently
exist where nonuniform local or state
regulation of special purpose equipment
has unduly burdened those railroads so
regulated, and at this time the Agency
does not believe that special purpose
equipment requires national uniformity
of treatment. However, the rail cars
themselves on which such ‘special pur-

pose equipment is located are included-

under the standards for rail car opera-
tions. The Agency continues to solicit
notice of specific cases where nonuni-
form local or state regulation of special
purpose equipment has created a burden
on interstate commerce. If in the future
it appears that national uniformity of
treatment of such equipment is appropri-
ate, noise emission standards may be
proposed.

d. Track and right of way. Three com-
menters raised questions dealing with
the absence of track and right-of-way
standards in the proposed regulation.
Two stated that in view of the fact that
the EPA had preempted State and local
authorities from regulating track and
right-of-way in the notice of proposed
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rulemaking, it was in conflict with its
mandate to issue noise emission stand-
ards reflecting “best available tech-
nology” since the regulation itself did
not contain any ftrack standard. The
other was concerned that since a track
standard was not included in the regula-
tion, quiet rail cars might be penalized
for wheel/rail noise caused by faulty
track.

The EPA fully recognizes the need for
track and right-of-way standards in any
regulatory strategy that attempts to
quiet the movement of rail cars.

The standard promulgated for rail
cars applies to the total noise produced
by the operation of trains on track. As
such it is preemptive with respect to
both rail cars and track. It reflects the
noise level achievable by application of
best maintenance practices to rail cars.
Further reductions in noise levels are
achievable through various track repairs
and modifications. However, the EPA has
not fully identified the available tech-
nology or the applicable costs associated
with such practices. In the future, the
EPA may propose standards which would
require their application.

e. Rail cars equipped with auxiliary
power equipment and mass transit
systems.

Three commenters recommended that
the regulation be revised so as to include
noise standards for rail cars equipped
with auxiliary power units, more specifi-
cally, mechanieally refrigerated freight
cars, and various auxiliary powered pas-
senger-related cars.

The initial decision by the Agency was
to regulate noise from gall sources pro-
duced by rail cars while in motion only,
and to leave to State and local authori-
ties the regulation of whatever noise is
produced from rail cars while stationary.
This decision was made because these
noises are a problem only when such cars
are parked near noise-sensitive areas
(such noises being indistinguishable
from other railroad car noises while thé
cars are in motion), and because it was
felt that such localized problems could
best be controlled by measures such as
the relocation of such cars to less noise~
sensitive areas.

The Agency was and continues to be
cognizant of the extent of the problem
that can be caused in specific instances
by the continuous operation of the diesel
or gasoline engines which operate on
such cars. Noise levels as high as 75
dB(A) at 15 meters (50 feet) are pos-
sible from refrigerator cars parked with
their cooling systems running in
marshalling yards and humping yards.
Noise levels from such refrigerator cars
can be even greater due to the fact that
such cars are often parked coupled to-
gether in large numbers. Additional data
acquired by and supplied to the Agency
has shown that the problem exists not
only with refrigerator cars but also with
various passenger-related cars such as
dining cars, lounge cars, cafe-type cars,
and others equipped with self-contained
power units; and that the abatement of
such noise appears able to be and in cer-
tain instances is now being accomplished
through the use of existing muffler
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designs. In this regard, the statements
on pages 4-28 and 4-37 of the original
Background Document have been cor-
rected to reflect the use (although of
undetermined adequacy) of mufllers on
the auxiliary engines used in refrigerator
cars,

The Agency therefore may consider
the possible promulgation of a regulation
dealing with the mnoise produced by
mechanically refrigerated freight cars
and passenger cars equipped with aux-
iliary power equipment so as to reduce
the impact of such noise when these cars
are parked near noise sensitive areas.

Considerations as to the costs to be
incurred by the owners of such rail cars
as may be affected by any future regula-
tory action would be fully and ade-
quately addressed during the course of
the regulatory process that would be con-
ducted relative to such regulation.

It should be noted that in the regula-
tion being promulgated herein the stand-
ard for rail car operations refers to the
total noise generated, and that the set-
ting of emission standards on any ele-
ment of that noise is preempted, whether
the rail car is in motion or stationary.
This Federal regulatory action does not,
however, interfere with the ability of
State and local governments to enact or
enforce noise emission regulations on
railroad yards that require railroads to:
erect noise barriers. Nor does this regu-
lation interfere with the ability of State
and local governments to enact or en-
force noise emission regulations which
require the relocation of parked rail cars
that generate ndise so long as such regu-
lation is reviewed and approved by EPA
pursuant to section 17(c) (2) of the Act.

One of the commenters asked for an
extension of the period of time prior to
promulgation of the final regulation so
that refrigerator car noise emissions
could be studied in relation to wheel/rail
noise.

Studies and data considered by the
EPA show that such noise can range
from 72 dB(A) (Thermo King Corpora-
tion, a major manufacturer of refrigera~
tion equipment, 1975) to 75 dB(A) (Wyle
Laboratories, an acoustical consulting
firm, 1973), and that it is indistinguish-
able from overall train noise while the
train is moving. As such, and in the ab-
sence of a showing that the existing data
is questionable, no extension has been
granted.

One commenter suggested that the reg-
ulation be made applicable to the opera-
tion of and equipment used by intra-
urban mass transit systems.

The Agency has not intended and does
not intend that intraurban mass transit
systems be covered by. the regulation
being promulgated herein. It is the
Agency’s judgment that such systems
are specifically excluded from regulation
under section 17 of the Noise Control Act
of 1972 by the definition of “carrier”
cited in the Act which excludes “* * *
street, suburban, and interurban electric
railways unless operated as a part of a
general railroad system of transporta-
tion.” In addition such systems operate
principally within one jurisdiction or in
some cases throughout a small number
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of contiguous metropolitan jurisdictions
under the purview of a single transit au-
thority, and as such do not appear to
require uniform Federal regulation in
order to facilitate interstate commerce.
However, the exclusion of such systems
does not also exclude the operations and
equipment associated with commuter
rail services provided by a number of
interstate rail carriers.

(2) Standards for locomotive opera~-
tion under stationary conditions. A ma-
jor locomotive manufacturer and a ma-
jor national railroad association com-
mented that the application of muffler
technologysalone would not be adequate
to bring existing diesel-electric locomo-~
tives into compliance with the 67 dB(A)
idle standard to be effectivée 4 years from
the date of promulgation of the regula-
tion. Because this regulation as proposed
has been revised and does not now call
for the modification of in-use locomo-
tives, this becomes a question of new
locomotive design.

Available data indicate that although
locomotive exhaust noise is often the
dominant noise source at idle, struc-
turally radiated noise may in some cases
be dominant.

A major locomotive manufacturer pre-
sented the Agency with data which indi-
cate that for certain idling locomotives,
including models equipped with turbo-
charged and Rootes blown engines, the
octave bands representing the overall A-
weighted locomotive sound levels at 100
feet are not totally dominated by exhaust
noise, but are somewhat controlled by
structurally radiated nofse. These data
further indicate that particular locomo-
tives may emit overall locomotive idle
noise levels of approximately 69 dB(A)
at 100 feet. EPA data further indicate
that some locomotives may emit idle
noise levels in excess of 69 dB(A) which
are also dominated by structurally radi-
ated noise. Locomotives with such high
levels of structurally radiated noise can-
not be brought into compliance with the
proposed level of 67 dB(A) through, for
example, muffier application alone. Ac-
cordingly, the Agency has amended the
locomotive idle noise standard, increas-
ing the allowable noise emission level
from 67 dB(A) to 70 dB(A) at 100 feet.

A major rail passenger corporation
commented that diesel electric locomo-
tives equipped with auxiliary power gen-
erators or twin traction engines, and gas
turbine locomotives, may not be able to
meet the idle standard, and that special
standards should be promulgated for
such equipment.

In proposing this regulation the
Agency intended to provide Federal pre-
emption for all locomotive noise sources
excepting acoustical warning devices,
thus providing national uniformity of
treatment to protect these mobile noise
sources. Accordingly, State and. local
regulation of noise emissions from such
Jocomotives equipped with auxiliary gen-
erators used to power electrical units on
passenger cars, including the noise from
such auxiliary generators per se, should
be Federally preempted.
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On this basis, the Agency has deter-
mined that Federally preemptive regu-
lation of noise from auxiliary power
units is appropriate. However, the noise
from such sources was not specifically
addressed by the Agency during rule
making, and the standard as proposed
considered only idle setting noise emis-
sions from the primary propulsion en-
gines of the stationary locomotives.

Because passenger locomotives do
spend considerable time in a stationary
disposition with auxiliary power units
operating at the same time that the pri-
mary diesel engines are idling, the
Agency forsees circumstances where the
auxiliary unit noise may dominate other
noise emissions from the idling locomo-~
tive, and thus be appropriate for regu-
latory action. After further consideration
of this matter the Agency may address
noise standards for such auxiliary units
in a separate rule making. However, be~-
cause the intent of the Act was to provide
national uniformity of treatment where
non-uniform State and local ordinances
could likely impose a burden on inter-
state commerce, and because the locomo-
tive as a whole is subject to this regula-
tion, the Agency believes that its reg-
ulatory action relative to locomotive
noise emissions is also preemptive with
respect to State and local ordinances
relative to noise emissions from the aux-
iliary power units which are an integral
part of many such locomotives.

The Agency has received no data which
would demonstrate that twin diesel
electric locomotives are in fact incapable
of compliance with the idle standard.
Since the Agency has no data which
would demonstrate that twin diesel
engines are inherently louder than larger
single diesel engines, and since twin-
engined locomotives utilize the same ba-
sic diesel-electric technology as the moye
common single engined locomotives,
separate standards for twin-engined
diesel-electric locomotives are not in-
cluded in this regulation. The standards
as promulgated are therefore applicable
to these locomotives.

‘While the Agency has sufficient data
to confidently assess the ability of gas
turbine-powered locomotives to meet the
moving condition standard, the Agency
has not been able to acquire sufficient
data on the idle setting or stationary
runup noise levels of gas turbine locomo-
tives. Due to the virtual unavailability of
such stationary noise data, the regulation
as proposed has been revised, and the idle
setting and stationary runup noise stand-
ards are no longer applicable to gas tur-
bine locomotives. However, this regula-
tion is preemptive with respect to State
and local regulation of all turbine loco~-
motive noise excepting that from acousti-
cal warning devices, including regulation
when such locomotives are stationary at
idle. After the Agency has compiled a
sufficient data base, idle setting and sta-
tionary runup noise standards for gas
turbine locomotives may be established
as a revision to these regulations.

Considerable comment was received
concerning the full throttle stationary

standard. DOT questioned the acoustical
acceptability of the typical load cell test
sites and the validity of self loading due
to the unaccounted for influence of noise
emissions from the dynamic brake grid
fans. Also cited was the possible obstruc-
tion of routine railroad operations due
to local enforcement of the stationary
standards.

DOT indicated that areas near railroad
load cells are not far enough from re-
flective surfaces to be effective test sites.
They also indicated that if load cells are
to be used for enforcement the EPA
should prescribe correction factors to ac-
count for the acoustical variability of
actual load cell test sites.

In answering the above claim that load
cells are unsuitable for locomotive noise
measurement because they are situated
too close to reflective areas, the EPA cites
the fact that a number of load cells are
portable and are readily available on a
rental basis. These portable load cells
may be transported to an acoustically
acceptable site for locomotive noise test~
ing. At such sites, accurate and meaning-
ful noise measurements may be obtained
without the use of site correction factors.

Additional DOT response indicated
that the self-loading test is not valid be-
cause the cooling fans on the dynamic
brake grids operate during self-loading,
while in actual operations grid fans are
never operated. They stated that the in-
herently high level of noise attributable
to cooling fan operation (both engine
and dynamic brake grid fans) during self
load would interfere with the accurate
and meaningful measurement of ex-
haust noise.

The EPA has considered the above
comment and believes that objections to
the self loading test are valid. Therefore,
considering the difficulties involved in ob-
taining accurate measurements due to
the interference of dynamic brake grid
fan noise, and citing the availability of
portable rented load cells, the Agency *
has decided to delete the self loading
test as a recommended stationary testing
procedure, while simultaneously en-
dorsing the use of portable load cells,
when necessary.

DOT indicated concern that enforce-
ment of stationary standards could result
in significant obstruction of routine rail-
road operation and hence interfere with
the flow of interstate commerce. That
is, any enforcement official could order
any one or any number of locomotives to
be moved to a load cell or self load area
for testing, regardless of-the maintenance
work schedule at the load cell or the need
for the subject locomotives to be engaged
in interstate commerce.

Such potential difficulties have been
considered by EPA, and the Agency be-
lieves that their effects may be mini-
mized through proper structuring of the
DOT compliance regulations which may
specify responsible enforcement pro-
cedures.

(3) Standards for locomotive opera-
tion under moving conditions. The DOT
favors a moving locomotive standard as
a substitute for a stationary standard,
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but stated that EPA’s definition of way-
side surface conditions should be im-
proved.

The EPA strongly believes that a sta-
tionary as well as a moving locomotive
standard is necessary in order to account
for the varying nature of locomotive
noise. Utilization of both stationary and
moving standards also facilitates ade-
quate and accurate enforcement. The
additional measurement criteria which
are being incorporated by the EPA as
part of the final regulation specifly way-
side surface conditions in greater detail.

A major railway passenger corpora-
tion indicated that the moving locomo-
tive standard should be speed related as
is the case with the rail car standard.
They further stated that gear noise, trac-
tion motor nois ., and noise from loco-
motive appurtenances are speed related.

EPA data indicates that while diesel-
electric locomotive noise does not appear
to be speed related, electric freight, elec-
tric high speed passenger, and turbine
high speed passenger noise levels do ex-
hibit some speed-related correlations.
However, the high speed noise emission
levels exhibited by these locomotives ap-
pear to fall within the EPA’s 90 dB(A)
standard, and should pose no special
compliance problem,

(4) Standards for reil car operations.
DOT indicated that it is appropriate to
limit any car regulation to at least two
degree or wider turns as with the loco-
motive standard.

The EPA concurs with that statement
and has made the appropriate changes
in the Rail Car Standard.

One private car owner was concerned
that the EPA Rail Car Noise Standards
would require greater maintenance than
that prescribed by the FRA (1974) Rail-
road Freight Car Safety Standards al-
ready in effect.

The EPA Rail Car Noise Emission
Standards are based on those noise levels
achievable through best maintenance
practice, As such, the data used to de-
termine the noise level standards was
obtained from noise measurements of
typical rail cars which were subject to
maintenance requirements no more re-
strictive than those currently prescribed
by the FRA Railroad Freight Car Safety
Standards.

Since the data which were used to de-
termine the Rail Car Noise Emission
Standards were based on current main-
tenance requirements, compliance with
the noise regulations is not anticipated
to cause any additional maintenance
burden.

A private car owner stated that the
Federal standards on rail car noise
should not apply to privately owned cars
because private owners do not have the
ability to service cars engaged in inter-
state commerce.

The Agency replies that while ulti-
mate responsibility and liability for rail
car maintenance lies with rail car own-
ers, immediate responsibility and lia-
bility is assumed by the rail carrier who
is moving the car in interstate com-
merce, and who does possess the ability
to service rail cars.
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(5) Best muaintenance practice loco-
motive standards. DOT stated that the
365 day standards provide a disincentive
to rebuild old locomotives into compli-
ance or to specify new locomotives be de-
livered with the muflers needed to
achieve compliance.

Since the Agency has elected to delete
the retrofit requirement doe to dispari-
ties in current cost and technological
data, only the second part of the above
comment requires consideration. The
Agency intends the 365 day standard to
be a “best maintenance practice” stand-
ard which precludes further deteriora-
tion of locomotive noise levels, while al-
lowing adeqguate time for application of
the available technology prior to the
effective date of the more restrictive
newly manufactured locomotive stand-
ards.

(8) Retrofit standards for in-use loco-
motives. A major railroad association
and a major locomotive manufacturer
both indicated their support of newly
manufactured locomotive regulations,
and one exhaust equipment manufac-
turer stated that the technical and pro-
duction capabilities do exist for new
locomotive muffler applications. Having
received no appreciable comment in op-
position to the regulation of newly manu-
factured locomotives, the Agency is
promulgating best techrology noise
emission standards applicable to loco-
motives which are manufactured after
December 31, 1979.

However, there were no such concur-
rences regarding the regulation of noise
emissions from existing locomotives, a
proposal most widely known as “retro-
fit” because it largely involves the phased
addition of mufflers to the existing loco-
motive fleet. Several docket entries con-
tained economic and technological data
which conflict significantly with the
EPA data which appears in the Back-
ground Document. The principal areas
of conflict involve disparities in deter-
mination of the “best available tech-
nology” as it exists today and the re-
sultant costs of its application. There
exists a further complicating factor in
that the available space configurations
existing within many locomotives have
been altered over the years due to the
addition and modification of various
locomotive components such as dynamic
braking systems and spark arresters. As
a result of this practice there exist today
numerous and diverse locomotive con-
figurations, each possessing its own spe-
cific peculiarities which must be ac-
counted for in a retrofit program. The
implications of this diversity of locomo-
tive eonfigurations and the accompany-
ing disagreement concerning available
technology and the cost of its application
(i.e., labor rates, capital costs of new
facilities, ete.) Réve given rise to cost
of compliance figures which range from
the EPA’s original estimates of $80 to
$100 million to industry estimates ap-
proximating $400 to $800 million. Al-
though the generation of additional in-
formation concerning the availability of

technology may allow the Agency to
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reconcile these widely varying retrofit
cost estimates, the collection of such
data would be a costly and time con-
suming process which may produce a
retrofit cost estimate which remains sub-
stantially high relative to the public
health and welfare benefits which would
result, especially in view of the fact
that railroad noise has not been identi-
fied as one of the major sources of noise
in the environment. For these reasons
the Agency has decided to remove the
retrofit requirement from the regulation
being promulgated herein. Acknowleds-
ing the uncertainties which currently
accompany the retrofit provision, the
Agency may reconsider the retrofit issue
and may promulgate a retrofit require-
ment should further information indi-
cate that the technology is available and
that retrofit compliance costs are reason-
able, relative to the health and welfare
benefits to be accrued.

(7) Cost and technology of locomotive
noise reduction. A major national raii-
road association and two ofher com-
menters indicated concern for the im-
pact of the railroad noise regulation on
the bankrupt and marginal railroads.

The Agency has endeavored to antici-
pate and account for all costs which the
bankrupt railroads specifically, and all
railroads generally, may incur as the re-
sult of this regulatory action. Best and
worst case estimates for the sum of
equivalent annual manufacturing costs
and equivalent annual fuel costs over 25
vears, vary from $4.59 million to $4.716
million for the entire railroad industry.
The fractional impact of these costs on
the marginal and bankrupt railroads is
expected to be approximately 28 percent
of the tatal cost to the entire railroad
industry, with such costs not seen as be-
ing significant in comparison to other
costs regularly incurred by such rail-
roads.

Several commenters claimed that the
introduction of mufflers to locomotives
will cause numerous fechnical and en-
vironmental problems.

A major national railroad association
and several other commenters warned
that the use of mufflers, especially in
combination with spark arresters, will
cause increased backpressure, which will
result in increased fuel consumption and
increased atmospheric pollution.

Mufflers can be designed which are
well within the manufacturer's warranty
backpressure specifications for both
Rootes blown and turbo-charged loco-
motives, for use both with or without
spark arresters. Mufllers which are
within these specifications should cause
only insignificant increases in atmos-
pheric pollutant emissions and a mini-
mal increase in fuel consumption.

A major national railroad association
indicated that carbon collection in the
mufflers presents a potential fire hazard.
Presently, thers is no substantial indi-
cation that carbon collection in locomo-
tive mufflers would present a potential
fire hazard. Within spark arresters which
are currently found on today’s locomo-

tives, carbon particles are gathered from
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the exhaust gases prior to the passage
of those gases through the outlet section
of the spark arrester for discharge
through the exhaust pipes. While it
could be postulated that hot carbon
might conceivably collect within muf-
flers which are in tandem with or are
integrated into spark arresters, it could
also be postulated that such carbon col-
lection might just as readily occur at the
outlets of spark arresters or within ex-
haust pipes which are presently found
on locomotives. However, no such fire
hazard due to carbon collection has been
evidenced at spark arrester outlets or
in exhaust pipes, and the Agency sees
no indication that the installation of
mufflers will substantially increase the
potential for such a fire hazard.

A major railroad association indicated
concern that increased railroad rates to
cover compliance costs may cause diver-
sion of traffic to more fuel intensive
modes which also emit more atmospheric
pollutants.

As stated previously, the cost impact
of a regulation on newly manufactured
locomotives should be, in itself, insuf-
ficient to necessitate the need for any
major railroad rate increases. Thus,
there does not appear to be any likeli-
hood of diverting railroad traffic to more
fuel and pollution intensive transport
modes.

One commenter indicated that the ap-
plication of mufflers will result in de-
creased reliability of the locomotives
both with respect to failure of the muf-
flers themselves and to other components
of the locomotives.

Mufflers could be made out of anti-
corrosive, heat-resistant alloys for a
long service life. Also an important con~-
sideration is the fact that the muffler
would be within the carbody of the loco~
motive and would not be exposed to the
elements, thus extending its expected
useful life. Industrial mufilers have been
designed for a useful life of over 20 years
and it is expected that locomotive muf-
flers may be designed for a similarly
long life span. Also, the design and uti-
lization of mufflers which are within
manufacturers’ backpressure specifica-
tions, should preclude major adverse ef-
fects to other internal locomotive com-
ponents.

(8) Health and welfare impact. Sev-
eral commenters indicated that the EPA
did not provide adequate information as
to the number of people impacted by
railroad noise, nor the number to be ben-
efited by the regulation, or whether in
fact such people were adversely affected
from a health and welfare standpoint
initially.

The Agency included in the Back-
ground Document studies and data
which indicated that the number of peo-
ple exposed to various noise levels by
railroad traffic are significant. Such
numbers are approximately 2.29 million
people at or above an Ldn value of 55
dB(A). Exposure to such noise levels for
extended periods of time has been de-
termined to have an adverse effect on
the health and welfare of those exposed,

as indicated in an EPA report of March
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1974 entitled “Information on Levels of
Environmental Noise Requisite to Pro-
tect Public Health and Welfare with an
Adequate Margin of Safety.” In addition
the EPA is establishing this regulation
as part of a regulatory strategy that, ac-
cording to Agency analysis, could even-
tually relieve approximately 520,000 peo~
ple from railroad noise levels in excess of
55 dB(A), Ldn.,

Four commenters contended that the
health and welfare of people is not af-
fected by railroad equipment which oper-
ates in sparsely populated or rural areas
and that, therefore, the regulation of
such equipment is not called for.

The Agency has determined that there
is substantial mobility of the use of rail-
road equipment not only within partic-
ular railroad operating regions but across
the nation as a whole, and that such
mobility is an important facet of the
manner in which railroad companies
operate. This mobility is evidenced by the
fact that rail cars and locomotives are
transferred from one area to another in
order to satisfy the fluctuations in re-
quired hauling capacity which take place,
and by the practice whereby old line
locomotives are retired by transferring
them to railroad yards to act as switch-
ers. It has been found that such mobility
is increasing as evidenced by Railbox, a
plan utilized by a growing number of
railroads whereby rail cars are pooled so
that their use may be shared anywhere
within the operating regions of the par-
ticipating railroads.

The Agency has determined, there-
fore, that the mobility of rail cars and
locomotives requires that the standards
be applied uniformly to all such pieces
of equipment.

(9) Effect on State and local noise con-
trol. A major railroad industry associa-
tion guestioned whether the Agency has
the authority to offer an opinion as to
the preemptive effect of its regulations,
and in particular, felt that, contrary to
the Agency’s stated position, the setting
of Federal emission standards for loco~
motives and rail cars preempts every ef-
fort to control noise from that same
equipment by local and State authorities,
such as the required erection of noise
barriers, or the regulation of overall
railroad yard noise.

The EPA believes that the Noise Con-
trol Act of 1972 is clear in its contem-
plation that Federal and State govern-
ments work together in the control of
noise. However, the Act also provides, in
some cases, that the Federal authority be
preemptive. The Agency therefore feels
that it is proper for it to explain the
extent of its regulations and to indicate
the point beyond which the States and
local governments may act; and that it
is not prohibited from assisting the State
and local governmentsby indicating ways
in which the Agency believes they may
augment its regulatory efforts. In addi~
tion the EPA’s analysis indicates that,
based on legal precedents, subsections
17(e) (1) and (2) provide only for the
preemption of State and local regulations
which set standards on the noise emis-

sions of Federally regulated equipment

or facilities, or which have that effect
by requiring the modification of such
equipment or facilities, or the alteration
of their use.

Another commenter indicated that
State and local governments do not have
the inclination or ability to determine
the technical feasibility and cost of com-
pliance of noise regulations and, there-
fore, the EPA is not acting in accordance
with the instructions of Congress by en-
couraging such local initiative.

The Agency believes, as stated above,
that the Congress did intend that the
Federal and State authorities cooperate
in the control of noise. Certain States, in
particular California, and Illinois, have
well established environmental agencies
and have enacted and are enforcing
comprehensive noise regulations. These
States and others are clearly not devoid
of technical and economic expertise. It
appears to the Agency, therefore, that
there is no fundamental reason why
such States should not be permitted and
encouraged to consider the technology
available within relevant economic re-
straints to solve those noise problems pe=
culiar to them that are not preempted
by Federal regulatory action.

Numerous comments were received re-
garding special local conditions and the
effects of Federal preemption on the re-
lationship between State and local noise
regulations and Federal noise regula=-
tions. Industry commenters felt strongly
that there should be one uniform na-
tional standard that is totally preemp-
tive. Some States and localities felt that
“special local conditions” should be in-
terpreted broadly, and some comment-
ers felt that where stricter State and lo-
cal standards were feasible they should
not be preempted by Federal regulations,

Most of the comments received from
local and State authorities asked that
local regulation of noise be permitted to
continue, and that they be allowed to at-
tempt to control specialized noise prob-
lems such as night operations of trains
which affect residential areas. Such local
regulations are not necessarily prohib-
ited by this regulatory action. The Agen-
cy has explained the nature of the pre-
emptive effect of this regulation in an-
other section of the preamble and feels
that such explanation should serve as a
guide to the future status of such State
and local regulatory efforts.

(10) Measurement methodology and
enjorcement regulations, There were a
number of comments from State and Lo-
cal governments, private. citizens, and
industry relating to measurement meth-
odologies and compliance procedures.
Several recommendations were offered
indicating that a measurement method-
ology specifying information such as al-
lowable measurement equipment, site
conditions, tolerances and measurement
techniques should be incorporated into
the regulation. Comments were also re-
ceived concerning the measurement
procedures published in the Background
Document to the proposed regulation.

The proposed regulation did not in-
clude a detailed measurement methodol-
ogy since it was contemplated that such
would be included as part of the com-
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pliance regulation to be promulgated by
the Department of Transportation.
Such neasurement methodology, dealing
with the enforcement aspects of railroad
noise measurement, will still be devel-
.oped by the Department of Transporta-
tion. The Agency, however, as a result of
its own further analysis and after con-
sideration of the questions and sugges-
tions received during the public review
process, has decided to incorporate addi-
tional measurement criteria into the
standards as an added subpart of the
final regulation being promulgated here-
in. Such measurement criteria contain
specifications for ambient noise, wind
noise, test site conditions, test equipment
orientation, and other parameters nec-
essary for the consistent and accurate
measurement of the sound levels speci-
filed in the regulation.

This decision was made due to the
complexity of the problem of accurately
and fairly performing noise measure-
ments of railroad equipment, and be-
cause the Agency felt it necessary to en-
sure that the standards within the regu-
lation be fully and definitively specified
so that there be no question as to the
standards promulgated. The proper and
complete definition of such standards is
particularly critical with respect to rail-
road noise because there is no generally
accepted measurement scheme in use
nationally or throughout the affected in-
dustry unlike the situation in other in-
dustries subject to Federal noise regula-
tion.,

The Agency feels that it is acting prop-
erly in including the criteria as part of
this final rulemaking without proposing
them separately because the method-
ology from which such criteria were
taken was published in the Background
Document to the proposed regulation and
was commented on as a result of the
public review process. In addition, that
methodology has since undergone
thorough review by concerned Agenices
of the Federal government, including the
Department of Commerce/National Bu-
reau of Standards, and the Department
of Transportation/Federal Railroad Ad-
ministration, and been revised by the
EPA in response thereto.

A comment period, with respect to the
additional criteria in Subpart C only, if
30 days from the date of publication of
this regulation will be provided for those
who have suggestions or questions re-
garding their provisions. Information
concerning the procedural details of such
correspondence is provided in a later
section of the Preamble, entitled Future
Public Comment.

One commenter indicated that the
C scale would be more appropriate for
this regulation than the A scale,

It has been argued that the A-weighted
sound level discriminates against low fre-~
quencies and, thus, should be replaced
by the C-weighted sound level. However,
the ear also discriminates against low
frequencies so that at low frequencies
the sound pressure level must be com-
paratively high before it can even be
heard. Since the correlations between
A-weighted sound level and human re-
sponse are consistently better than that
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obtained with the C-weighted sound
level, the EPA believes that the measure-
ment procedures using the A scale on
which these regulations are based are
appropriate, and therefore, no change
has been made.

Two commenters expressed concern
over the 100 foot measuring distance and
indicated that the specification of a 100
footumeasuring distance in the standards
is too far because such would require
that too large an area be cleared for the
necessary measurement site.

The Agency believes from the analyses
used to develop the regulation and from
its study associated with the development
of additional measurement criteria that
the 100 foot measuring distance does
not appear to create significant prob-
lems with finding suitable sites for the
measurement of the sound levels asso-
ciated with any of the standards, and has
therefore not changed such distance.

The Department of Transportation re-
quested more than 270 days to develop
compliance regulations due to the com-
plexity of the nature of railroad noise
control and because existing experience
and expertise in the field are so limited.

The Agency is aware of the problems
associated with the regulation of railroad
noise and is concerned that adequate
time be provided so that comprehensive
and effective compliance regulations may
be developed. While it has taken upon it-
self the development of detailed meas-
urement criteria which are being incor-
porated as part of the final regulation,
the Agency recognizes the need of the
DOT for adequate time to develop the
compliance regulation. Therefore in di-
rect response to the request of the DOT,
the effective date of the Best Mainte-
nance Practice Standards has been
changed from 270 days to 365 days from
the date of promulgation.

The Agency realizes that unforeseen
difficulties may occur and it will there-«
fore attempt to work closely with the
DOT in the development of the compli-
ance regulations so that appropriate
measures may be taken should such dif-
ficulties arise.

(11) Background document daia. Spe-
cific questions were raised which dealt
with the accuracy of facts and data pre-
sented in the Background Document to
the proposed regulation.

A major locomotive manufacturer
questioned the validity of the 6 dB(A)
conversion factor for changing measure-
ments made at 50 feet to an equivalent
100 foot value, due to the length of the
locomotive.

Agency analysis indicates that any
slight inaccuracy which may exist in the
use of the 6 dB(A) conversion factor for
the conversion of locomotive noise levels
measured at 50 feet to 100 foot levels, is
in fact a conservative error which under-
states the actual noise level as it would
be recorded by a physical measurement
at 100 feet. Accordingly, some of those
locomotives whose noise levels have been
measured in this manner, may emit
actual noise levels at 100 feet which are
in fact slightly lower than those levels
described by EPA data which was con-
verted from 50 feet. Such locomotives
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may in fact require less quieting than is
suggested by the 50 foot data, and as such
may be more easily brought in compli-
ance with the noise standards. The
Agency emphasizes that any inaccuracy
inherent in using the conversion factor is
slight and has minimal effects upon the
data so converted.

This same commenter stated that page
5.3 of the Background Document claims
that muffiers will provide 6 dB(A) reduc-
tion of all locomotive noise levels. They
further indicated that a 6 dB(A) reduc-
tion is not always possible, and that 87
dB(A) at 100 feet would be a better
statement than a 6 dB(A) reduction.

The above comment appears to be due
to an incorrect interpretation of the
Background Document. The standards
being promulgated by the EPA require an
absolute noise level of 87 dB(A), not a
net reduction of 6 dB(A). Specifically,
the Background Document states:
“Based on the considerations of available
empirical data, an overall noise reduc-
tion of 6 dB(A) for the noisest locomo-
tives seems reasonable. Accordingly, the
application of exhaust mufflers can be
expected to permit all locomotives to
achieve the following levels: Idle—67
dB(A) (now 70 dB(A); Overall Maxi-
mum 87 dB(A).”

This same commenter further indi-
cated that based on the magnitude of
the one-third octave band levels, the
measurements on p. 4-13, Figure 4-2, ap-
pear to have been made at closer to five
feet than 55 feet as specified when meas-
uring the noise emissions of an EMD
GP40-2 locomotive.

An investigation of Figure 4-2 in the
Background Document does indicate
that the recorded noise levels are in-
ordinately high. These high readings are
attributable to the increased projection
of fan and casing radiated noise due to
open engine access doors during the test-
ing. However, the intent of this figure
and its supporting discussion was not to
quantify the absolute noise levels due to
fan noise, but to demonstrate that fan
noise is in fact an appreciable noise
source. To quote from page 4-13 of the
Background Document: “Since it was
necessary to open the engine access doors
during the measurements, the recorded
levels are somewhat higher than would
be generated under normal operating
conditions. However, there is little doubt
that cooling-fan operation can contribute
significantly to overall levels,” Although
Figure 4-2 does not purport to accurately
quantify cooling-fan noise levels under
normal operating conditions, it does suc-
ceed in its primary purpose which is to
demonstrate the relative significance of
cooling-fan noise.

REVISION OF THE PROPOSED REGULATION
PRIOR TO PROMULGATION

The Interstate Rail Carrier Noise
Emission Regulation which is now be-
ing promulgated incorporates several
changes from the proposed regulation
which was published on July 3, 1974.
These changes are based upon the public
comments received and upon the con-
tinuing study of rail carrier noise by the
Agency. In all but four instances, such
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changes are not substantial; they are
only intended to further clarify the in-
tent of the regulation.

The first substantive change is that
the more stringent longer range loco-
motive noise emission standards for both
stationary and moving conditions will
now apply only to those locomotives
newly manufactured, effective Decem-
ber 31, 1979. These changes are reflected
in §§ 201.11 and 201.12 of this regula-
tion. These sections as originally pro-
posed required the entire fleet of loco-
motives now in use to be in compliance
with lower noise levels four years after
promulgation of the final regulation. Be-
cause of the reguirement for further
identification of the applicability of
“available technology,” specifically as it
applies to mufflers, and the reasonable-
ness of such costs attendant to the ap-
plication of that technology, the retrofit
requirement for the existing locomotive
fleet has been deleted. The Agency is
continuing to assess the evolution of
muffler technologies which may be ap-
plied to locomotives without incurring
the significant restructuring costs re-
quired to install current muffler designs.
At such time that the Agency determines
that such mufller technology is available
at reasonable cost, relative to the health
and welfare benefits to be accrued, regu-
lations requiring the retrofit of existing
locomotives may be proposed.

The second substantive change to the
regulation involves modifying the pro-
posed locomotive idle standard by in-
creasing allowable noise emissions from
the proposed 67 dB(A) to 70 dB(A) at
100 feet. This change was made in order
to accommodate new data which demon-
strated that certain locomotive models
appear to be incapable of compliance
with a 67 dB(A) standard through the
application of mufiler technology alone,
due to the dominant influence of struc-
turally radiated noise during idle opera-
tion. The Agency has mot been able to
identify available technology to solve this
problem in locomotives.

The third substantive change to the
regulation is that the effective date of
the initial standards has been changed
from 270 days to 365 days from the date
of promulgation in response to requests
from the DOT.

The final substantive change to the
regulation is the incorporation of addi-
tional measurement criteria into the
standards as a separate Subpart C of the
regulation. The noise emission standards
specified in the Agency’s regulations

- must be fully and definitively specified
so that there is no question as to the
EPA standard being promulgated. Ac-
cordingly, measurement criteria contain-
ing those conditions and parameters
necessary for the consistent and accurate
measurement of the sound levels specified
have been included in the regulation
being promulgated herein.

Those changes made to clarify the in-
tent of the regulations and the reasons
therefore, are as follows:

Section 201.1 Definitions. The defini-
tion of “sound level” was changed
slightly to be consistent with the defini-
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tion of that term as used in the docu-
ment, “Information on Levels of En-
vironmental Noise Requisite to Protect
Public Health and Welfare with an Ade-
quate Margin of Safety,” issued by the
Environmental Protection Agency in
March 1974.

“Fast mefer response” has been ex-
panded for clarity.

“Interstate commerce” has been modi-
fied to insure that any questions as to
its scope would be resolved by reference
of Section 203(a) of the Interstate Com-
merce Act, consistent with the reference
to that Act in section 17(b) of the Noise
Control Act. .

“Person’” has been deleted since the
word is no longer used in subpart B of
the regulation.

“Sound pressure level” has been deleted
since the words are no longer used in
Subpart B of the regulation.

“Special track work” has been added
in order to clarify the meaning of the
term as used in the final regulation.

*“Locomotive” has been expanded to
include self-propelled rail passenger
vehicles.

“‘Special purpose equipment’ has been
added in order to clarify the meaning of
the term as used in the final regulation.

“Retarder” has been deleted since the
word is no longer used in Subpart B of
the regulation.

“Self load” has been deleted since the
term is no longer used in Subpart B of
the regulation.

“Idle” has been expanded in order to
clarify the meaning of the term as used
in the regulation.

“dBA"” has been modified slightly to
specify the reference pressure of 20
micropaseals.

Section 201.10 Applicability. This sec-
tion has been modified slightly to ex-
clude the application of § 201.11 (a) and
(b) to gas turbine powered locomotives
and to any locomotive type which cannot
be connected by any standard method to
a load cell, and to more clearly specify
the exclusion of intraurban mass transit
systems in terms consistent with the defi-
nition of “carrier” cited in the Act. In
addition the wording in the section has
bzen modified to more clearly include the
application of the standards to refrigera-
tion and air conditioning units on loco-
motives and rafl ears. Finally, the
express exclusion of the applicability of
the standards to railroad yards, shops,
rights-of-way, or any other railroad
equinment or facility not specified in the
regulation has been deleted as unneees-
sary.

Section 201.11 and 201.12 Standards
Jor locomotive operation under station-
ary and moving condilions, respectively.
In addition to the applicability and ef-
fective date changes previously described,
the reference to measurement site sur-
face has been deleted and replaced by
language referencing the measurement
criteria in Subpart C of the regulation.
Also the phrase ‘‘or the eguivalent
thereof” in reference to a load cell has
been deleted.

Section 201.13 Standard for rail car
operations. Track ecurvature require-

ments for measurement sites identical to
those specified in § 201.12 for locomotives
were incorporated into this section in
addition to identical language referenc-
ing the measurement criteria of Subpart
C as used in §§201.12 and 201.11 for
locomotive test sites. Also, the language
in the section was modified slightly so
as to include for regulatory purposes
the total sound emitted by rail cars while
in motion, and to restrict compliance
measurements to track free of special
track work or bridges or trestles. The
change in the effective date previously
described also applies to this section.

PREEMPTION

Though the Noise Control Act speaks
of preemption in unequivocal terms, the
various sources of railroad noise are sub-
ject to such complex interrelationships
that it is not possible to identify all regu-
lations a priori as either preempted or
not preempted. It is necessary to examine
the regulation in question, the sources
it purports to control, the -activities
to which it relates, and the reasonable-
ness of the various alternative means
of complying. As to those regula-
tions that are subject to preemption,
the preemptive effect may be waived
under Section 17(c) (2) if the Adminis-
trator determines that the regulation is
necessitated by special local conditions
and is not in conflict with EPA regula-
tions. It is anticipated that all such de-
terminations as to not only special local
conditions, but also the preempt status of
State and local regulations impacting
railroads would be handled by EPA. The
Agency is eurrently preparing guidelines
which will specify procedures to be fol-
lowed by State and local governments
where questions of the preemptive effect
of Federal rail carrier noise regulations
are at issue,

In view of the many comments re-
ceived in response to the proposed regu-
lation, the following discussion of pre-
emption is intended to eclarify the
Agency’s interpretation of the preemp-
tive effect of the regulation here
promulgated.

State and local governments can deal
with railroad noise problems in several
different ways. The first, the method
adopted by EPA in this regulation, is to
set emission standards on railroad equip-
ment to reduce the noise produced at the
source. Second, they can set noise emis-
sion standards on facilities where rail
operations occur, A variation of this ap-
proach is the use of proverty line stand-
ards, where measurements are taken at
the railroad property boundaries. Third,
they cen impose affirmative requirements
on railroad equipment or facilities (“‘de-
sign” or “equipment’’ standards) , such as
the installation. of muffiers on locomo-
tives, the elimination of wheel flats on
rail cars, or the construetion of noise
barriers along rights of way. A fourth
possibility is to regulate, license, control
or restrict the use, operation or move-
ment of any equipment or facility, for
example, prohibiting idling of locomo-
tives on sidings within communities or
prohibiting railroad yard operations be-
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tween the hours of 10:00 p.m. and 6:00
a.m. Fifth, a State or community may
set receiving land use standards for prop-
erty which is impacted by railroad noise,
for example requiring that noise levels
at the property line of residential prop-
erty not exceed 55 dB(A) Ldn. Each of
these methods presents special problems
which affect the determination of the
preemptive relationship of the EPA rail-
road noise regulation.

Noise emission standards on railroad
equipment, The Noise Control Act pro-
vides that after the effective date of the
standards here promulgated for loco-
motives and rail cars, no State or local
subdivision may adopt or enforce any
noise emission standard on locomotives
or rail cars unless it is identical to the
Federal standard. They may adopt and
enforce noise emission standards on
other pieces of equipment not covered
by EPA regulations, such as retarders
and railroad construction equipment.
They may also adopt standards for lo-
comotives and rail cars if such stand-
ards are identical to the EPA standards.

Determining the preemptive effect of a
noise emission standard is, however,
complicated by the fact that a standard
for total noise emissions from the opera-
tion of a piece of equipment may not dif-
ferentiate between the elements which
contribute to the noise, Where this is
the case, the Administrator believes that
where any given element of noise is
either, (1) generated by a source that
is an integral part of the federally regu-
lated equipment, or; (2) is a component
of the total noise generated by the fed-
erally regulated equipment, when oper-
ated under the conditions specified, the
regulation of that element by State and
local governments is subject to preemp-
tion. Specifically, these elements include
the noise from refrigerator units on re-
frigerator cars, auxiliary power units on
locomotives, and the noise caused by the
condition of track. The noise caused by
retarders, however, is a separate source
of noise which will not be present during
compliance measurement for the rail car
standard, and as such is not subject to
preemption.

Noise emission standards on railroad
facilities. State and local governments
may enact noise emission standards for
facilities which EPA has not regulated.
However, in the judgment of EPA, the
preemptive purpose of Section 17 of the
Noise Control Act requires that such
regulations not be permitted to do in-
directly what is specifically preempted.
That is, State and local governments may
not control the noise emissions of loco-
motives and rail cars by setting noise
emission limits on yards where the noise
limit is, in effect, a limit on locomotive
and rail car noise. Noise emission stand-
ards may be adopted and enforced on
facilities where rail cars and locomotives
do not operate. Where federally regulated
equipment is a noise contributor in a
facility on which a State or local gov-
ernment proposes to set a noise emission
standard, such as a marshalling yard,
such regulation may or may not be pre-
empted. If the only way compliance
could reasonably be achieved were to
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take actions the requirement of which
is preempted by Federal regulations, then
such standard is preempted. Questions
concerning situations where alternative
non-preempted means of compliance are
available, as well as questions such as
the availability and reasonableness of
alternate means of compliance, will be
dealt with by EPA under procedures now
being developed to guide States and
localities in dealing with railroad noise
in light of Federal preemption.

Design or equipment standards. The
Noise Control Act does not deal explicitly
with regulations which require the in-
stallation of noise abatement devices or
the application of specified maintenance
or repair procedures. EPA believes that
this is another area where the preemp-
tive purpose of section 17 requires that
the effect of State or local regulations
on Federally regulated equipment or fa-
cilities be analyzed. The intended result
of section 17(c) is that, except in cases
where EPA has made a special defer-
mination, State noise regulations on lo-
comotives or rail cars will not require
that interstate rail carriers modify these
Federally regulated pieces of equipment.
Accordingly, EPA believes that design
or equipment standards on federally reg-
ulated equipment—viz, locomotive and
rail cars—are preempted. Design or
equipment standards on other pieces of
equipment, such as retarders or cribbing
machines, are not preempted. Similarly,
design standards on facilities not fed-
erally regulated are not preempted, even
though locomotives and rail cars may
operate there, because they do not re-
quire the modification of locomotives or
rail cars. An example of this type of reg-
ulation would be a local ordinance re-
quiring that noise barriers be installed
along the rights of way running through
that community.

Use, operation or movement controls.
A reduction in community noise impact
can be achieved if the manner, time or
frequency of use of a noise source is con-
trolled. Clearly, such controls may be
adopted and enforced with respect to
equipment that EPA has not regulated.
However, with respect to Federally regu-
lated equipment (locomotives and rail
cars), such controls may not be imposed
unless the Administrator has determined
that such State or local regulation is
necessitated by special local conditions
and that it is not in conflict with EPA
regulations. A use restriction on railroad
facilities may be subject to such deter-
mination also, if in order to comply the
railroad must control the use, operation
or movement of federally regulated
equipment within that facility. The de-
terminations called for will be made by
EPA in accordance with procedures
which are now being developed.

Receiving land use standards. Receiv-
ing land use standards are to be distin-
guished from property line standards on
the basis that property line standards
focus on the identity of the noise source,
such as railroad yards or rights of way,
whereas receiving land use standards
focus on the identity of the property re-
celving the sound, such as schools, hospi-
tals or residential property. Obviously,
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a community is not preempted from en-
acting such standards simply because
it has a railroad within its jurisdiction.
However, it is possible that a standard
which says, for example, that no school
may be exposed to exterior noise levels
in excess of 55 dB(A), may require modi-
fication of locomotives or rail cars in a
community where schools are close to the
right of way of a railroad. Whether, or to
what extent, such regulations are pre-
empted, will be determined by EPA in
accordance with procedures which are
being developed.

COMPLIANCE PROCEDURES

Compliance regulations are to be de-
veloped and promulgated under separate
rulemaking by the Department of
Transportation.

BACKGROUND DOCUMENT

“Background Document and Environ-
mental Explanation for the Proposed In-
terstate Rail Carrier Noise Regulation’
was prepared prior to publication of the
proposed regulation. This document has
been revised and new data have been
added. This new Document is quite
lengthy, and it would be impractical to
publish it in its entirety in the FEpEraL
REGISTER. Copies may be obtained from
the EPA Public Information Center, PM
215, Room 2104D, Waterside Mall, 4th
and M Streets S.W., Washington, D.C.
20460, To the extent possible, the sig-
nificant aspects of the material have
been presented in summary form in the
foregoing preamble. The topics contained
in the Document are the following:

1. Statutory basis and regulatory pro-
cedure;

2. Data base for the regulations;

3. Background of the railroad industry;

4, Sources of railroad noise and con-
sideration for Federal regulation;

5. General procedure to measure rail-
road noise;

6. Economic effects of a retrofit pro-
gram;

7. Summary of what the regulation
requires;

8. Environmental effects of the final
regulation;

9. Economic effects of the final regu-~
lation;

10. Index of public comment on the
proposed regulation; and

11. Appendices.

Future PusLic COMMENT

As mentioned in the foregoing Agency
responses to public comments, additional
study may be required in a number of
areas. EPA will evaluate the impact of
these regulations after they become ef-
fective through monitoring and other
activities, including evaluation of DOT
and State enforcement data.

If as a result of government studies, or
as the result of developments by industry
or other institutions, it becomes evident
to the Agency that more advanced tech-
nology is available at some reasonable
cost within a prescribed compliance pe-
riod, or that problems exist which curtail
the effectiveness of the regulation,
prompt revision of the regulation will be
initiated. Accordingly, comments and
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recommendations are solicited from all
interested persons as to new or advanced
technology and its projected cost, the ef-
fectiveness of the regulation, or on any
other topic relevant to these regulations
or revisions "thereof. Prior to actual
formulation of any revision to these reg-
ulations, notice of proposed rulemaking
will be published so that there may be
maximum contribution to the rulemak-
ing developmental process by interested
parties. Written data or views may be
submitted to the Director, Standards and
Regulations Division, the Office of Noise
Abatement and Control (AW-571), US.
Environmental Protection Agency, Wash-
ington, D.C. 204690.

In. addition, as also referenced
in the foregoing Agency responses to
public comments, any person(s) having
comments regarding the measurement
criteria included in this final regulation
may submit such comments to the Di-
rector, Standards and Regulations Di-
vision, the Office of Noise Abatement
and Control, (AW-471), Docket No.
ONAC 75-16, U.S. Environmental Pro-
tection Agency, Washington, D.C. 20460,

This regulation is promulgated under
the authority of 42 U.S.C. 4916(a), 86
Stat. 1248.

Dated: December 31, 1975.

JOHN QUANLES,
Acting Administrator.

& Subpart A—General Provisions
C.
201.1 Definitions.
Subpart B—Interstate Rail Carrier Operations
Standards

201.10
201.11

Applicability.

Standard for locomotive operation
under stationary condition.

Standard for locomotive operation
under moving condition.

Standard for rail car operations.

Sub t Criteria

Applicability and purpose.

Quantities measured.

Measurement instrumentation.

Acoustical environment, westher
conditions and background
noise.

Procedures for the measurement of
locomotive and rail car noise.

AvrHORITY: Nolse Control Act of 1972,
sec. 17(a), 86 Stat. 1248 (42 U.S.C. 4916(a)).

Subpart A—General Provisions
§ 201.1 Definitions.

As used in this part, all terms not
defined herein shall have the meaning
given them in the Act:

(a) “Act” means the Noise Control
Act of 1972 (Pub. L. 92-574, 86 Stat.
1234),

(b) “Carrier” means a common car-
rier by railroad, or partly by railroad and
partly by water, within the continental
* United States, subject to the Interstate
Commerce Act, as amended, excluding
street, suburban, and interurban electric
railways unless operated as a part

201.12
201.13

rt C—M

201.20
201.21
201.22
201.23

201.24

of a general railroad system of
transportation.
(¢) “dB(A)" is an abbreviation

meaning A-weighted sound level in deci-
bels, reference: 20 micropascals.

(d) *“Fast meter response” means that
the “fast™ response of the sound level
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meter shall be used. The fast dynamic
response shall comply with the meter
dynamic characteristics in paragraph
5.3 of the American National Standard
Specification for Sound Level Meters,
ANSI S1.4-1971 These publications are
available from the American National
Standards Institute, Inc., 1430 Broad-
way, New York, New York 10018.

(e) “Interstate Commerce” means the
commerce between any place in a State
and any place in another state, or
between places in the same State through
another State, whether such commerce
moves wholly by rail or partly by rail and
partly by motor vehicle, express, or water.
This definition of “interstate commerce”
for purposes of this regulation is similar
to the definition of “interstate com-
merce” in section 203(a) of the Inter-
state Commerce Act (49 U.S.C. 303(a)).

() “Load Cell” means a device exter-
nal to the locomotive, of high electrical
resistance, used in locomotive testing to
simulate engine loading while the loco-
motive is stationary. (Electrical energy
produced by the diesel generator is dis-
sipated in the load cell resistors instead
of the traction motors.)

(g) “Locomotive” means, for the pur-
pose of this regulation, a self-propelled
vehicle designed for and used on railroad
tracks in the transport of rail cars, in-
cluding self propelled rail passenger
vehioles.

(h) “Rail Car” means a non-self-pro-
pelled vehicle designed for and used on
railroad tracks.

(1) “Railroad” means all the roads in
use by any commeon carrier operating a
railroad, whether owned or operated un-
der a contract, sgreement, or lease.

(j) “Idle” means that condition where
all engines carable of providing motive
power to the locomotive are set at the
lowest operating throttle position: and
where all auxiliary non-motive power
engines are not operating.

(k) “Special Purpose FEguipment"”
means maintenance of way eguipment
which may be located on or operated
from rail cars including: Ballast eribbing
machines, ballast regulators, condition-
ers and scarifiers, bolt machines, brush
cutters, compactors, concrete mixers,
wranes and derricks, earth boring ma-
chines, electric welding machines, grind-
ers, grouters, pile drivers, rail heaters,
rail layers, sandblasters, snow plows,
spike drivers, sprayers and other types of
such maintenance of way equipment.

(1) “Sound level” means the guality in
decibels measured by a sound level meter
satisfying the requirements of American
National Standards Specification for
Sound Level Meters S1.4-1971.

This publication is available from the
American National Standards Institute,
Inc., 1430 Broadway, New York, New
York 10018.

(m) “Warning device” means sound
emitting devices used to alert and warn
people of the presence of railroad equip-
ment.

(n) “Special track work” means track
other than normal tie and ballast bolted
or welded rail or containing devices such
as retarders or switching mechanisms,

Subpart B—Interstate Rail Carrier
Operations Standards

§ 201.10 Applicability.

The provisions of this subpart apply to
all rail cars and all locomotives, except
steam locomotives, operated or con-
trolled by carriers as defined in Subpart
A of this part, except that §201.11 (a)
and (b) do not apply to gas turbine-pow-
ered locomotives and to any locomotive
type which cannot be connected by any
standard method to a load cell. They
apply to the total sound level emitted by
rail cars and locomotives operated under
the conditions specified, including the
sound produced by refrigeration and air
conditioning units which are an integral
element of such equipment. These pro-
visions do not apply to the sound
emitted by a warning device, such as a
horn, whistle or bell when operated for
the purpose of safety. They do not apply
to special purpeose equipment which may
be located on or operated from railcars;
they do not apply to street, suburban or
interurban electric railways unless op-
erated as a part of a general railroad sys-
tem of transportation.

§201.11 Standard for locomotive opera-
tion under stationary condition.

(a) Commencing December 31, 1976,
no carrier subject to this regulation shall
operate any locomotive to which this
regulation is applicable and of which
manufacture is completed on or before
December 31, 1979, which produces sound
levels in excess of 93 dB(A) at any throt-
tle setting except idle, and 73 dB(A) at
idle, when operated singly, connected to
a load cell, and when measured in ac-
cordance with the criteria specified in
Subpart C of this part with fast meter
response at 30 meters (100 feet) from the
geometric center of the locomotive and
perpendicular to the centerline of the
track.

(b) No carrier subject to this regula-
‘tion shall operate any locomotive to
which this regulation is applicable and
of which manufacture is completed after
December 31, 1979, which produces sound
levels in excess of 87 dB(A) at any throt-
tle setting except idle, and 70 dB(A) at
idle, when operated singly, connected to
a load cell, and when measured in ac-
cordance with the criteria specified in
Subpart C of this part. with fast meter
response at 30 meters (100 feet) from the
geometric center of the locomotive and
perpendicular to the centerline of the
track.

§201.12 Standard for locometive opera-
tion under moving condition.

(a) Commencing December 31, 1976,
no carrier subject to this regulation shall
operate any locomotive or comb.~ation
of locomotives to which this regulation
is applicable and of which manufacture
is completed on or hefore December 31,
1979, which produces sound levels in ex-
cess of 96 dB(A) when moving at any
time or under any condition of grade,
load, acceleration, or deceleratior, when
measured in accordance with the criteria
specified in Subpart C of this regulation
with fast meter response at 30 meters
(100 feet) from the centerline of uny sec-
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tion of track which exhibits less than a
two (2) degree curve (or a radius of cur-
vature greater than 873 meters (2,865
feet) ).

(b) No carrier subject to this regula-
tion shall operate any locomotive or
combination of locomotives to which this
regulation is applicable and of which
manufacture is completed after Decem-
ber 31, 1979, which produce: sound levels
in excess of 90 dB(A) when moving at
any time or under any condition of
erade, load, acceleration, or deceleration,
when measured in accordance with the
criteria as specified in Subpart C of this
part with fast meter response a: 30
meters (100 feet) from the centerline of
any section of track which exhibits less
than a two (2) degree curve (or a radius
of curvature greater than 873 meters
(2,865 feet) ).

§201.13 Standard for rail car opera-
tions.

Effective December 31, 1976, no c~r=-
rier subject to this regulation shall oper-
ate any rail car or combination of rail
cars which while in motion prcduce
sound levels in excess of (1) 88 dB(A)
at rail car speeds up to and ™cluding
72 km/hr (45 mph) ; or (2) 93 dB(A) at
rail car speeds greater than 72 km/hr
(45 mph) ; when measured in accordance
with the uriteria specified in Subpart C
of this part with fast meter response at
30 meters (100 feet) from the centerline
of any section of track which is free of
special track work or bridges or trestles
and which exhibits less than a two (2)
degree curve (or a radius of curvature
greater than 873 meters (2,865 feet) ).

Subpart C—Measurement Criteria
§ 201.20 Applieability and purpose.

The following criteria are applicable to
and contain the necessary parameters
and procedures for the measurement of
the noise emission levels prescribed in
the standards of Subpart B of this part.
These criteria are specified in order to
iugther clarify and define such stand-
ards,

§ 201.21 Quantities measured.

The quantities to be measured under

the test conditions described below, are
the A-weighted sound levels for fast
meter response as defined in the Ameri-
can National Standard S1.4-1971.

§201.22 Measurement instrumentation.

(a) A sound level meter or alternate
sound level measurement system that
meets, as a minimum, all the require-
ments of American National Standard
51.4—1971 for a Type II instrument shall
be used with the “fast” meter response
characteristic.

(b) In conducting the sound level
measurements, the general requirements
and procedures of American National
Standard $1.13-1971 shall be followed.
This publication is available from the
American National Standard Institute,
Inc, 1430 Broadway, New York, New
York 10018,

{¢) A mierophone wind-screen recom-
mended by the manufacturer of the
sound level meter or microphone of an
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alternate sound level measurement sys=
tem shall be used.

§ 201.23 Acoustical environment,
weather conditions and background
noise,

(a) The standard test site shall be
such that the locomotive or train radi-
ates sound into a free field over the
ground plane. This condition may be
considered fulfilled if the test site con-
sists of an open space free of large, sound
reflecting objects, such as barriers, hills,
signboards, parked vehicles, locomotives
or rail cars on adjacent tracks, bridges
or buildings within the boundaries de-
seribed by Figure 1, as well as conforms
to the other requirements of this
§ 201.23.

(b) Within the complete test site, the
top of at least one rail upon which the
locomotive or train is located shall be
visible (line of sight) from a position 4
feet above the ground at the mircophone
location, except as provided in paragraph
(e) of this section.

(c) Ground cover such as vegetation,
fenceposts, small frees, telephone poles,
etc., shall be limited within the area in
the test site between the vehicle under
test and the measuring microphone such
that 80 percent of the top of at least one
rail along the entire test section of track
be visible from a position 4 feet above
the ground at the microphone location;
except that no single obstruction shall
account for more than 5 percent of the
total allowable obstruction.

(d) The ground elevation at the
microphone location shall be within plus
5 feet or minus 10 feet of the elevation of
the top of the rail at the location in-line
with the microphone.

(e) Within the test site, the track shall
exhibit less than a 2 degree curve or a
radius of curvature greater than 2,865
feet (873 meters). This paragraph shall
not apply during a stationary test. The
track shall be tie and ballast, free of
special track work and bridges or trestles.

() Measurements shall not he made
during precipitation,

(g) The maximum A-weighted fast
response sound level observed at the test
site immediately before and after the test
shall be at least 10 dB(A) below the level
measured during the test. For the loco-
motive and rail car pass-by tests this re-
quirement applies before and after the
train containing the rolling stock to be
tested has passed. This background sound
level measurement shall include the con-
tribution from the operation of the load
cell, if any, including contribution dur-
ing test.

(h) Noise measurements may only be
made if the measured wind velocity is 12
mph (19.3 kph) or less. Gust wind meas-
urements of up to 20 mph (33.2 kph) are
allowed.

§ 201.24 Procedures for the measure-
ment of locomotive and rail car noise.

(a) Microphone positions. (1) The
microphone shall be located within the

“ test site according to the specifications

given in the test procedures of para-
graphs (h), (¢) and (d) of this section,
and shall be positioned 4 feet above the
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ground, It shall be oriented with respect
to the source in accordance with the
manufacturer’s recommendations.

(2) The observer shall not stand be-
tween the microphone and the source
whose sound level is being measured.

(b) Locomotive stationary test (load
cell test), (1) For stationary locomotive
tests, the microphone shall be positioned
on a line perpendicular to the track at a
point 100 feet from the track centerline
at the longitudinal midpoint of the loco-
motive.

(2) The sound level meter shall be ob-
served for thirty seconds affter the test
throttle setting is established to assure
operating stability. The maximum sound
level observed during that time shall be
utilized for compliance purposes.

(3) Measurement of locomotive noise
shall be made with all cooling fans
operating.

(¢) Rail car pass-by test. (1) For rail
car pass-by tests, the microphone shall
be positioned on a line perpendicular to
the track 100 feet from the track center-
line.

(2) Rail car noise measurements shall
be made when the locomotives have
passed a distance of 500 feet or 10 rail
cars beyond the point at the intersec-
tion of the track and the line which ex-
tends perpendicularly from the track to
the microphone location, providing any
other locomotives are also at least 500
feet or 10 rail car lengths away from the
measuring point. Phe maximum sound
level observed in this manner which ex-
ceeds the noise levels specified in § 201,13
shall be utilized for compliance purposes.

(3) Measurements shall be taken on
reasonably well maintained tracks,

(4) Noise levels shall not be recorded
if brake squeal is present during the
test measurement.

(d) Locomotive pass-by test. (1) For
locomotive pass-by tests, the micro-
phone shall be positioned on a line per-
pendicular to the track at a point 100
feet from the track center line.

(2) The noise level shall be measured
as the locomotive approaches and passes
by the microphone location. The maxi-
mum noise level observed during this pe-
riod shall be utilized for compliance pur-
POSEs.

(3) Measurements shall be taken on
reasonably well maintained tracks,

Ziguze 340 Teat Sita Clasxance Mguiressnt fop
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Title 45—Public Welfare

CHAPTER 1I—SOCIAL AND REHABILITA-
TION SERVICE (ASSISTANCE PRO-
GRAMS), DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE

PART 249—SERVICES AND PAYMENT IN
MEDICAL ASSISTANCE PROGRAMS

PART 250—ADMINISTRATICGN OF
MEDICAL ASSISTANCE PROGRAMS

Inpatient Psychiatric Hospital Services for
individuals Under Age 21

Notice of proposed rulemaking was
published on March 24, 1975 in the Fep-
ERAL REGISTER (40 FR 13142), to imple-
ment section 1905(a) (16) of the Social
Security Act-which was added by section
299B of Pub. L. 92-603, the Social Se-
curity amendments of 1972, This statu-
tory provision, specifying that States
may provide inpatient psychiatric serv-
ices for individuals under age 21, as an
optional item of medical care in their
State Medicaid plans, formed the basis
of the proposed regulations. The statute
also specifies that such services must in-
volve active treatment, that an inter-
disciplinary team must provide admis-
sion certification and that States must
assure maintenance of effort bhefore
claiming Federal financial participation.

The purpose of the proposed regula-
tions was to set forth minimum require-
ments for providers of inpatient psy-
chiatric hospital services that reflect the
intent of the statute. Approximately 81
comments were received from national
and State professional organizations,
State health and welfare departments,
providers and provider organizations and
other interested individuals. Of these the
greatest number came from providers.
The major areas of concern were the re-
quirements for a psychiatric hospital
(this represented over half of the com=~
ments) , admissions, plan of care and the
interdisciplinary team. There were very
few comments submitted on the mainte-
nance of effort provision. Specific major
concerns expressed and the Department’s
responses are as follows:

1. Comment. The requirement that
psychiatric services to patients under 21
must be provided by an institution which
is a psychiatric hospital accredited by
the Joint Commission on Accreditation
of Hospitals (JCAH) is too narrow an
interpretation of the legislation. To con~
fine Medicaid participation to psychiat-
ric hospitals disregards the efforts many
facilities have made to provide inpatient
psychiatric care to individuals under 21
in an environment consistent with cur-
rent health care delivery practices. Fur-
thermore it was not the legislative intent
to exclude facilities other than psychiat-
ric hospitals.

Response. Throughout the regulations
the word “hospital” has been changed to
“facility”. This includes any institution
other than a hospital which provides in-
patient care and is accredited as a
psychiatric facility by JCAH,

2. Comment. The Iinterdisciplinary
team members should have some knowl-
edge, experience or training in the area
of child psychiatry; the doctoral clinical
psychologist could perform the same
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functions or have the same responsibili-
ties as the physician; the certification of
the psychologist requires clarification;
and the team should function under the
supervision of the physician,

Response. Section 249.10(b) (16) (iv)
(¢) provides that the interdisciplinary
team should “preferably have training
and experience in the area of child
psychiatry.” In a medical setting the re~
sponsibilities of the physician cannot be
delegated to clinical psychologists. Sec~
tion 249.10(b) (16) (v) (@) (3) provides
that the psychologist may be certified by
the State or the State psychological as-
sociation, whichever is applicable. It is
not appropriate to require physician
supervision of the team, as patterns vary
between institutions. However, the open-
ing paragraph of § 249.10(b) (16) requires
that “inpatient psychiatric hospital
services” be provided under the direction
of a physician.

3. Comment. There are problems
which may occur when emergency admis-
sions are done without the benefit of a
team consultation.

Response. Section 249.10(b) (16) (i)
(d) requires that for emergency admis-
sions the team responsible for the plan
of care provides certification within 14
days after admission.

4, Comment. There were suggestions
for specific word changes to further
clarify the definition of plan of care.

Response. Section 249.10(b) (16) (y)
(a) includes clarification of the “active
treatment” definition by replacing the
word “deinstitutionalization” with a
more descriptive phrase. In § 249.10(b)
(16) (iv) (b) the word “behavioral” has
been added to expand the elements of the
diagnostic evaluation.

5. Comment. The maintenance of ef-
fort provision is too costly.

Response. This provision is based on
the statute. In addition certain other
clarifying or technical changes have
been made in response to suggestions:

1, Section 249.10(b) (16) (iii) has been
restructured for greater clarification of
the admission requirements. The refer-
ence to the independent team provides
for competence “preferably” in child psy-
chiatry. Within 30 days of the effective
date of the regulations, certification by
the team responsible for the plan of care
must be completed for individuals for
whom services were provided prior to the
effective date of the regulations.

2. A provision has been added to
§ 249.10(c) (5) (i) (b) to clarify that the
maintenance of effort requirement ap-

. plies to facilities in the program which

were providing inpatient psychiatric care
in the base year even though they may
not have met the requirements of
§ 249.10(b) (16) in that year.

3. Section 249.10(e¢) (5) (ii) (e) has
been amended by deleting the phrase
“other than title XIX or section 1115 of
the Social Security Act” because the re~
imbursement to States for providing in-
patient psychiatric hospital services to
patients under 21 is contingent on meet-
ing maintenance of effort requirements
and there are no title XIX funds
being paid to individual facilities. Thus
the exclusion is unnecessary.

4. A statement has been added to
§ 249.10(b) (16) (iil) and (iv) to specify
that requirements for admission certifi-
cation and the development and review
of a plan of care meet the utilization
control requirements under § 250.18(a)
(2) and (3) for physician certification/
recertification and the establishment and
periodic review of a plan of care.

5. The current regulations on upper
limits for payment for skilled nursing
facility, outpatient hospital and clinic
services (§ 250.30(b) (3) (ii)) are being
applied to reimbursement for these serv-
ices; accordingly an appropriate change
in the paragraph heading has been made.

Accordingly, the proposed regulations,
as modified, are hereby adopted.

Chapter II, Title 45, of the Code of
Federal Regulations is amended as set
forth below:

1. Section 249.10 of Part 249 is
amended by adding a new subparagraph
(16) to paragraph (b) and amending
paragraph (c¢), as set forth below:

§ 249.10 Amount, duration, and scope
of medical assistance.
. * * * .

(b) Federal financial participation.
L S

(16) Inpatient psychialric facility
services for individuals under the age of
21. For purposes of this subparagraph.
“inpatient psychiatric facility services”
include those items and services provided
under the direction of a physician which
meet the following conditions:

(i) in the case of any individual, such
services are provided:

(a) Prior to the date such individual
attains age 21, or

(b) In the case of an individual who
was receiving such services in the+period
immediately preceding the date on which
he attained age 21, prior to

(1) The date such individual no longer
requires such services, or

(2) If earlier, the date such individual
attains age 22,

(ii) Such services are provided by an
institution which is a psychiatric facility
accredited by the Joint Commission on
Accreditation of Hospitals.

(iii) Such services are available only
after certification that available alter-
native local community resources for
ambulatory care do not meet the treat-
ment needs of the individual, that the
proper treatment of the individual’s
psychiatric condition requires such serv-
ices on an inpatient basis under the
direction of a physician and that such
services can be reasonably expected to
improve the individual's condition or
prevent further regression so that such
services will no longer be needed.

(a) For individuals admitted to a
psychiatric facility in accordance with
§ 250.23 of this chapter after the effec-
tive date of these regulations and for
whom claims are made from the date
of admission such certification must be
made by an independent team which
must: Include a physician, have com-
petence in the diagnosis and treatment
of mental illness, preferaby in the area
of child psychiatry, and have knowledge
of the individual patient situation.
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(b) For individuals for whom such
services were provided under an ap-
proved State plan prior to the effective
date of this regulation such certification
must be provided by the team responsible
for the plan of care within 30 days of the
effective date of this regulation.

(e) For individuals who subsequently
make application while in the facility a
certification by the team responsible for
the plan of care must be provided and
cover any period prior to application for
which claims are to be made.

(d) For emergency admissions a cer-
tification must be provided by the team
responsible for the plan of care (see sub-
division (v)) within 14 days after admis-
sion.

(e) The admission certification by the
review team required in this paragraph
may be deemed to meet the requirement
for physician certification as specified in
paragraph (a)(2) of §250.18 of this
chapter.

(iv) In the case of any individual,
such services involve active treatment.

(a) *“Active treatment” for purposes
of this paragraph (b) (16) means imple-
mentation and administration of a pro-
fessionally developed and supervised in-
dividual plan of care, which plan shall be
developed and implemented no later than
14 days after admission to the facility.
The active treatment must be reasonably
expected to improve the individual’s con-
dition to the extent that in-patient care
is no longer necessary. The plan of care
shall be designed to achieve the individ-
ual's discharge from inpatient status at
the earliest possible time.

(D) “Individual plan of care” means
a written plan, developed for each
patient in accordance with §250.23(a)
(1) of this chapter for the purpose of
improving the individual’s condition to
the extent that in-patient care is no
longer necessary. The plan shall set forth
treatment objectives and prescribe an
integrated program of appropriate ther-
apies, activities, and experiences de-
signed to meet these objectives. It shall
be formulated in consultation with the
child and parents, legal guardians, or
others to whose care or custody the in-
dividual will be released following dis-
charge. The plan shall be based upon a
diagnostic evaluation which includes
examination of the medical, psychologi-
cal, social, behavioral and developmental
aspects of the patient’s situation and re-
flects the need for inpatient psychiatric
care which can be reasonably expected
to improve the patient’s condition to the
extent that such care will become un-
necessary. It shall include, at an appro-
priate time, post-discharge plans and
coordination of inpatient services with
partial discharge plans and appropriate
related services in the patient’s commu-
nity, to ensure continuity of care with his
family, school and community, upon dis-
charge. Such plan shall be reviewed every
30 days by an interdisciplinary team (see
subdivision (v)) for determinations that
th services provided are or were re-
quired on an inpatient basis and for rec-
ommendations as to necessary adjust-

ments in the plan as indicated by the
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individual's overall adjustment as an
inpatient. The development and review
of the plan of care required in this sub-
paragraph may be deemed to meet th re-
quirement for physician recertification
as specified in paragraph (a)(2) of
§ 250.18 of this chapter and for the es~
tablishment and periodic review of a
plan of care as specified in paragraph
(a) (3) (i) of § 250.18 of this chapter.

(e) “Professionally developed” means
the plan is formulated by an interdis-
ciplinary team of physicians and other
personnel who are employed by or render
services to patients in the facility and
who, by virtue of education and experi-
ence, preferably including competence
in the area of child psychiatry have the
capability of assessing the patient’s im-
mediate and long range therapeutic re-
quirements, developmental priorities,
personal strengths and liabilities, and
the potential resources of the patient’s
family; of setting treatment objectives;
and of prescribing the therapeutic mo-
dalities through which these objectives
are to be achieved, and, therefore, are
qualified to make determinations with
respect to mental health conditions and
the treatment thereof.

(v) For purposes of subdivision (iv) of
this subparagraph, the interdisciplinary
team shall include at least:

(a) (1) A Board eligible or Board cer-
tified psychiatrist, or

(2) A clinical psychologist who holds
a doctoral degree. and a physician li-
censed to practice medicine or osteop-
athy, or

(3) A physician licensed to practice
medicine or osteopathy with specialized
training and experience in the diagnosis
and treatment of mental diseases and a
psychologist who holds a master’s degree

in clinical psychology or who has at-'

tained recognition of competency
through certification by the State or by
the State psychological association: and

(b) One of the following (deemed to
be other professionals qualified to make
determinations with respect to mental
health conditions and the treatment
thereof) :

(1) A psychiatric social worker;

(2) A registered nurse who has spe-
cialized training in or one year of ex-
perience in treating the mentally ill;

(3) An occupational therapist who,
where applicable, is licensed in the State,
and who has specialized training or one
year of experience in treating the men-
tally ill; or

(4) A psychologist as defined in sub-
division (v) (a) (3) of this subparagraph.

. * - - *

(¢) Limitations. (1) Federal financial
participation in expenditures for med-
ical and remedial care and services listed
in paragraph (b) of this section is not
available with respect to any individual
who is an inmate of a public institution
(except as a patient in a medical insti-
tution or as a resident of an intermedi-
ate care facility), or any individual who
has not attained 65 years of age and
who is a patient in an institution for tu-
berculosis or mental diseases (except for
an individual under age 22 who is receiv-
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ing inpatient psychiatric facility serv-
ices pursuant to paragraph (b) (16) of
this section).

(2) Payments to institutions for the
mentally retarded or persons with re-
lated conditions and to psychiatric facil=
ities providing inpatient facility services
to individuals under age 21 may not in-
clude reimbursement for vocational
training and educational activities; and

- * * * *

(6) With respect to expenditures in
any calendar quarter, Federal financial
participation for inpatient psychiatric
facility services for individuals under
the age of 21 is available only to the ex~
tent that the total expenditures for such
inpatient services included under para-
graph (b) (16) of this section for indi-
viduals receiving assistance under the
State plan, and of active psychiatric care
and treatment provided on an outpa-
tient basis to mentally ill individuals un-
der age 21 receiving assistance under the
State plan in the current quarter ex-
ceeds the sum of :

(1) The product of the total number of
eligible individuals receiving such inpa-
‘tient services in the current quarter
times the average quarterly per capita
non-Federal expenditures for the base
year, and

(ii) The average non-Federal quarter-
ly expenditures for the base year for out-
patient psychiatric facility services for
eligible individuals under the age of 21.
Federal financial participation will be at
100 percent of such increase in expendi-
tures over the base year period but may
not exceed the Federal medical assist-
ance percentage times the expenditures
for inpatient psychiatric hospital serv-
ices for individuals under the age of 21
included under paragraph (b)(16) of
this section. For purposes of this sub-
paragraph:

(@) The base year shall be the 4-quar-
ter period ending December 31, 1971;

(b) The per capita per quarter non-
Federal expenditures for the base year
and the expenditures for each subse-
quent year in which claims are made are
those expenditures for inpatient care
and services in psychiatric facilities de-
termined in accordance with reimburse-
ment principles applied under title
XVIII-A of the Act; (Facilities which
were providing such services for individ~-
uals 21 and under and recelving State
aid during the base year which did not
then meet the requirements of para-
graph (b) (16) of this section but which
participate in the program under para-
graph (b) (16) of this section must be
included in the maintenance of effort
computation) ;

(¢) The number of eligible individuals
receiving inpatient psychiatric facility
services in the current quarter means
the number of different persons receiving
care for the whole quarter plus the full
quarter equivalent number for persons
receiving less than a full quarter's care.
In determining the per capita expendi-
tures for the base year, similar methods
of computation shall be used;

(d) Non-Federal expenditures means
the total amount of the funds expended
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by the State and the political subdivi-
sions thereof, excluding any Federal
funds received directly or indirectly;

(¢) Expenditures for the current cal-
endar quarter excludes Federal funds re-
ceived directly or indirectly from any
source.

(f) As a basis for determining the
proper amount of Federal payments,
each participating State must submit
estimated and actual cost data and other
information necessary for this purpose
in such form and at such times as are
specified in regulations in this chapter
and Social and Rehabilitation Service
guidelines; and

(g) the single State agency shall have
on file adequate records to subsfantiate
compliance with the requirements of this
subparagraph and to assure that all
necessary adjustments have been made,

- & - El -

2. Section 250.23 of Part 250 is
amended by revising paragraphs (a) and
(b) and adding a new paragraph (¢) as
set forth below:

§ 250.23 Periodic medical review and
medical inspections in skilled nurs-
ing facilities and institutions for
menial diseases.

(a) State plan requirements; medical
review. A State plan for medical assist-
ance under title XIX of the Social Se-
curity Act must:

(1) Provide, with respect to patients
eligible under the State plan who are
admitted to a skilled nursing facility or
who make application while in such a
facility, for a medical review (including
medical evaluation) of the need for care
in such a facility, a written plan of care
and, where applicable, a plan of re-
habilitation; and if the State plan in-
cludes medical assistance in behalf of in~
dividuals 65 years of age or older, in insti-
tutions for mental diseases or under ave
21 in psychiatric facilities, provide, with
respect to patients eligible under the
State plan who are admitted to or make
application while in a mental hosvital
or psychiatric facility, for a medical re-
view (including medical evaluation) of
the need for such care, and a written
plan of care. Such a review and plans
would be made by the patient’s attend-
ing physician with respect to care in
skilled nursing facilities, and by the at-
tending physician or staff physician with
respect to care in mental hospitals, for
individuals age 65 or over. In the case of
individuals under age 21 who are ad-
mitted to psychiatric facilities, the re-
view must be made by a team in accord-
ance with §249.10(b) (16) (iil) (b), and
the plan of care must be made by a team
as specified in § 249.10(b) (16) (v). Pro-
visions required by this subparagraph
shall include descriptions of methods
and procedures to be followed in each
case which assure that prior to admis-
sion or prior to authorization of pav-
ments, as may be appropriate:

(i) Each patient receives a complete
medical evaluation which includes diag-
noses, summary of present medical find-
ings, medical history, mental and physi-
cal functional capacity, prognosis and
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an explicit recommendation by the phy-
sician with respect to admission to, or,
in the case of persons who make appli-
cation while inpatients in a skilled
nursing facility or mental hospital, con-
tinued care in, such skilled nursing fa-
cility or mental hospital;

(ii) The plan of care includes diagno-
sis, symptoms, complaint(s), and/or
complications indicating the need for ad-
mission, a deseription of the funetional
level of the patient; written objectives;
orders (as appropriate) for medications,
treatment, restorative and rehabilitative
services, therapies, activities; social serv-
ices, diet, and special procedures recom-
mended for the health and safety of the
patient; and plans for continuing care
(including provisions for review and
necessary modification of the plan) and
discharge;

(iit) In the case of skilled nursing fa-
cility patients, written reports of the
evaluation and the written plan of care
are delivered to the facility and entered
in the patient's record at the time of
admission or, in the case of patients
already in the facility, immediately upon
completion; and

(iv) In the case of patients in mental
hospitals or in skilled nursing facilities
which are in institutions for mental
diseases, the evaluation also includes
psychiatric and social evaluations which
are entered in the patient’s record at
the time of admission or immediately
upon completion;

(2) Provide for periodic inspections to
be made in all skilled nursing facilities
(and, if the State plan includes medical
assistance for individuals 65 years of age
or older or individuals under age 21, who
are patients in institutions for mental
diseases, in each such institution) caring
for patients under the plan by one or
more medical review teams which shall

(i) Be composed of one or more physi-
cians and other appropriate health and
social service personnel, or in the case
of teams reviewing care in institutions
for mental diseases, one or more psychi-
atrists or physicians knowledgeable about
mental institutions and other appropri-
ate mental health and social service per-
sonnel;

(ii) " Function under the supervision of
a physician on the team;

(iii) Have no members who are em-
ployed by or have any financial interest
in any nursing home (or, in the case of
teams reviewing care in institutions for
mental diseases, have a financial interest
in any such institution or are employed
by an institution for mental diseases
reviewed by the team of which they are
members) :

(3) Provide for methods and proce-
dures which assure that:

(1) A sufficient number of teams exists
and they are so distributed within the
State that on-site inspections can be
made in all skilled nursing facilities (and
institutions for mental diseases) caring
for patients under the plan at appropri-
ate intervals;

(ii) No physician member of a team
inspects the care of patients for whom
he is the attending physician;

(iii) At least one inspection by a med-
ical review team is made in each skilled
nursing facility or institution for mental
diseaces at intervals to be detfermined
by the team for each facility or institu-
tion on the basis of consideration of the
quality of care being rendered therein
and the conditions of patients thereof
receiving service under the plan, but not
less often than annually;

(iv) No such facility or institution is
notified of the time of an inspection more
than 48 hours kefore the arrival of the
medical review team; and

(v) The medical review team inspec-
tion includes for skilled nursing facility
patients and for individuals under age
21 in institutions for mental diseases per-
sonal contact with and observation of
each patient receiving assistance under
the plan by a team member or members,
and review of each such patient’s med-
ical record. In the case of patients 65
years of age or older in institutions for
mental diseases, the inspection inecludes
review of each such patient’s medical
record, if such record contains complete
reports of periodic assessments required
by section 1902(a) (20) of the Social Se-
curity Act, or if such reports are not
available or are found to be inadeguate,
personal contact with and observation of
each such patient. Such reviews and ob-
servations are to determine the adequacy
of the services available to meet the cur-
rent health needs and promote the op-
timal physical, mental, and psychosocial
functioning of patients, the necessity and
desirability of the continued placement
of such patients in such facilities or in-
stitutions, and the feasibility of meeting
their health needs through alternative
institutional or noninstitutional services,
and in the case of individuals under age
21 in institutions for mental diseases
whether such services involve active
treatment. Under this requirement, such
determinations may be based upon con-
sideration of such items as whether:

(a) The medical evaluation and plan
of care for each patient are complete and
current, the plan of care (and, where
applicable, the plan of rehabilitation) is
being followed and all services ordered
uncluding dietary orders) are being
rendered and properlv recorded,

(b) Prescribed medications have been
reviewed by the attending physician at
least every 30 days, and tests or obser-
vations of patients indicated by their
medication regimen have been made at
appropriate times and properly recorded,

(¢) Physician, nurse, and other :ro-
fessional progress notes are made as re-
quired and appear to be consistent with
the observed condition of the patient,

(d) Adequate services are being ren-
dered each patient as evidenced by such
observations as cleanliness, absence of
decubiti, absence of signs of malnutrition
or dehydration, and apparent mainte-
nance of optimal physical, mental and
psychosocial function,

(e) The patient currently requires
any service not availakle in or actually
being furnished by the particular facility
or institution or through arrangements
with others, and
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(f) Each patient actually needs con-
tinued placement in the facility or in-
stitution or there is an appropriate plan
to transfer the patient to an alternate
method of care;

(4) Provide for methods and proce-
dures which assure that:

(i) A full and complete report on each
inspection visit is promptly submitted by
the medical review team to the single
State agency covering the observations,
conclusions and recommendations of the
team with respect to the adequccy and
quality of all patient services in the
facility or institution (including physi-
cian services to medical assistance pa-
tients in the facility) as well as specific
findings with respect to individual
patients;

(ii) The single State agency forwards
a copy of each inspection report both to
the facility or institution involved and
its functioning utilization review com-
mittee, to the agency of the State respon-
sible for licensure, and to the agencies
responsible for certification or approval
of the facilities involved for purposes of
title XVIII or XIX, and to other agencies
of the State which require the informa-
tion in such reports in the performance
of their official functions including, in
the case of inspection reports on institu-
tions for mental diseases, the appropriate
State mental health cathorities, and

(iii) Reports and recommendations
are followed by appropriate action on
the part of the single State agency.

(b) Coordination of utilization review
and medical review. Periodic medical

inspections by medical review teams as
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required by paragraph (a) of this sec-
tion may be conducted by noninstitution
based utilization review committees
where the composition of such a commit-
tee meets the requirements of paragraph
(a) (2) of this section, or is modified or
supplemented to meet such requirements
for purposes of its medical review activi-
ties, and where such committee is wi'ling
and able to undertake in adlition to its

regular utilization review program the-

on-site inspection functions required by
paragraph (a) (3) of this section.

(¢) Coordination of indepenc::t pro-
fessional review and wmedical review.
Periodic inspections by medical review
teams as required b, paragraph (a) of
this section may be conducted by inde-
pendent professional review teams where
the composition of such a fec 1 meets
the requirements of paragraph (a) (2) of
this section or is modified or supple-
mented to meet suck requirements for
purposes of its medical review : ctivities
and where such independent professional
review team is willing and able to under-
take in addition to its regular inder >nd-
ent professional review program th: on-
site inspection funections required by
paragraph (a) (3) of this section.

3. The heading of § 250.30(b) (3) (ii)
is revised as follows: :

§ 250.30 Reasonable charges.

v - » - -

(b) Upper limits. * * *

(3) Other services, * * *

(ii) Skilled nursing facility services,
outpatient hospital services, other in-
patient and outpatient facility services,
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and clinic services., Customary charges
which are reasonable. Schedules of pay-
ments established by the State agency
shall not exceed the combined payments
received by providers (for furnishing
comparable services under comparable
circumstances) from the intermediaries
or carriers under title XVIII and bene-
ficiaries under title XVIII of the Social
Security Act. Schedules will be accept-
able if within the upper limits either on
a facility by facility basis or on the basis
of average payments according to a rea-
sonable classification of facilities based
on levels of care. (In the case of providers
which are not participating under title
XVIII, a financial audit of the facilities
to apply the title XVIII-A reimburse-
ment principles is not required but the
State shall establish schedules of charges
which are consistent with the intent that
upper limits do not exceed amounts paid
under title XVIII-A for similar services.)

(Sec. 1102, 49 Stat. 647 (42 U.S.C. 1302))
Effective date. The regulations in this

section will be effective April 13, 1976.

(Catalog of Federal Domestic Assistance Pro-

gram No. 13.714, Medical Assistance Program)
Dated: October 10, 1975.

JOHN A. SVAHN,
Acting Administrator, Social
and Rehabilitation Service.

Approved: January 2, 1976.

MARJORIE LYNCH,
Acting Secretary.

[FR Doc.76-1092 Filed 1-13-76;8:45 am]
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