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Title 7— Agriculture
CHAPTER I— AGRICULTURAL MARKETING

SERVICE (STANDARDS, INSPECTIONS,
MARKETING PRACTICES), DEPART
MENT OF AGRICULTURE
PART 29— TOBACCO INSPECTION

Allocation of Tobacco Inspection Service;
Eligibility for Price Support

Notice is hereby given that the De
partment is further amending its' regu
lations (published at 39 FR 17753, 39 FR 
30475, 39 FR 32975, and 40 FR 24173) 
relating to tobacco inspection and price 
support services with regard to flue- 
cured tobacco by amending Subpart G— 
Policy Statement and Regulations Gov
erning Availability of Tobacco Inspec
tion and Price Support Services to Flue- 
Cured Tobacco on Designated Markets 
(7 CFR Part 29).

The aforesaid policy statement and 
regulations are statements of agency pol
icy and rules and regulations issued pur
suant to the authority of The Tobacco 
Inspection Act (49 Stat. 731, 7 U.S.C. 511, 
et seq.) ; the Agricultural Act of 1949, as 
amended (63 Stat. 1051, 7 U.S.C. 1421, et 
seq.) ; and the Commodity Credit Corpo
ration Charter Act (62 Stat. 1070, as 
amended, 15 U.S.C. 714 et seq.).

S tatement op Consideration

Sales opportunity for the sale of un
designated tobacco is distributed 
amongst all of the warehouses in a 
marketing area with each warehouse re
ceiving a share of undesignated sales 
opportunity in the same proportion as 
the warehouse’s share of designated 
sales opportunity in that marketing 
area. This pro-rata distribution, taking 
into consideration the very small amount 
of tobacco which has not been desig
nated, results in little opportunity for 
the producer, who has chosen not to 
designate his tobacco allotment, to sell 
a reasonable proportion of his allotment 
during any given week a t a specific 
warehouse.

Section 29.9404(a)(3) of the regula
tions (7 CFR 29.9404(a)(3)) presently 
provides that extra selling time for un
designated tobacco, as defined in that 
section, may be made available by the 
Secretary to a warehouse, but only during 
the close-out period in any marketing 
area. In order to provide the Secretary 
with the discretion to be able to accom
modate producers who choose not to des
ignate their tobacco, a change musts be 
made in the provisions of the current 
regulations. Section 29.9404(a) (3) of the 
regulation is, therefore, amended by 
eliminating the phrase “during the close
out period in a marketing area.”

Section 29.9404 is amended as follows:
§ 29.9404 Marketing area opening dates 

and marketing schedules.
(a) The Flue-Cured Tobacco Advisory 

Committee shall recommend, to the Sec
retary, marketing areas in the flue-cured 
tobacco production area and marketing 
area opening dates and selling schedules 
for both designated and undesignated 
tobacco for each marketing area and for 
the individual warehouses in each mar
keting area, which specify the length of 
time inspectors will be available to in
spect designated tobacco and undesig- 
nated tobacco and/or the quantity of 
designated or undesignated tobacco to 
be marketed in each area and through 
each warehouse within such marketing 
area. In developing such opening date 
and selling schedules, the Committee 
shall take into account the following: 

* * * * *
(3) With regard to undesignated 

tobacco, the Committee shall first deter
mine, on the basis of all information 
available to it, the volume of undesig
nated tobacco in a geographical area, 
and then shall provide sales opportunity 
for each warehouse to sell an amount of 
the undesignated tobacco available for 
sale from that geographical area in pro
portion to the amount of tobacco desig
nated to the warehouse in comparison Jto 
the total amount of tobacco designated 
in the marketing area in which the ware
house is located. Provided, however, that 
the Secretary may authorize additional 
undesignated sales opportunity if the 
warehouse provided proper proof that it 
does, in fact, have available for sale a 
volume of tobacco which has not pre
viously been designated and which was 
eligible for designation to that ware
house had the producer chosen to desig
nate and that such additional volume of 
tobacco warrants more sales opportunity 
than allowed by the schedule;

* * * * *

I t  is hereby found and determined 
that notice of proposed rulemaking, pub
lic procedure thereon, and 30-days’ 
notice of the effective date hereof are 
impractical, unnecessary and contrary 
to the public interest in that this amend
ment is necessary to continue orderly 
marketing conditions in the flue-cured 
marketing area under the grower desig
nation plan.

Therefore, good cause exists for mak
ing the amendments to the regulations 
effective July 24,1975.

Signed a t Washington, D.C., on 
July 18,1975.

John Damgard, 
Deputy Assistant Secretary.

[FR Doc.75-19219 Filed 7-23-75;8:45 am]

CHAPTER li—-FOOD AND NUTRITION
SERVICE, DEPARTMENT OF AGRICUL
TURE

[Arndt. 19]
PART 210— NATIONAL SCHOOL LUNCH

PROGRAM
On January 22, 1975, there was pub

lished in the F ederal R egister (40 FR 
3452) a proposed amendment to the reg
ulations governing the National School 
Lunch Program. The main purpose of 
the proposed amendment was the imple
mentation of Federal Management Cir
cular 74-7 (FMC 74-7, 34 CFR Part 256, 
39 FR 35787) which prescribes uniform 
administrative requirements for Federal 
grants-in-aid to State and local govern
ments. State agencies affected by the 
proposed amendment advised the De
partment of Agriculture that the time 
allowed for public comment was insuf
ficient for them to adequately assess the 
impact of the amendment on their oper
ations. On March 5, 1975, a notice ex
tending the period for public comments 
was published in the F ederal R egister 
(40 FR 10192).

The General Services Administration, 
which has overall responsibility for the 
implementation of FMC 74-7, has raised 
the threshold level for applicability of 
certain provisions of the procurement 
standards from $2,500 to $10,000. This 
amendment has been modified accord
ingly.

All of the public comments received 
have been carefully considered. The most 
substantive comments and recommenda
tions, together with the resulting 
changes in the amendment or reasons 
for not accepting the suggestions, are 
set forth below.

Several respondents expressed general 
opposition to the proposed regulations 
because they feel that the existing child 
nutrition programs are not grant-type 
programs. In this regard, it should be 
noted that the proposed regulations do 
not alter the basic concepts of the child 
nutrition programs, nor do they change 
the basis on which they are funded or 
conducted.

A number of respondents expressed the 
view that the proposed effective date of 
July 1, 1975, is not practicable since, 
most States have already established* 
their budgets for fiscal year 1976, and 
the cost of compliance with the new 
audit requirement would impose a finan
cial burden on State agencies. The pro
vision requiring that State agencies and 
School Food Authorities be audited at 
least once every two years has been mod
ified. State agencies will now have two 
years in which to develop a system for 
performing these audits. This system 
must be Implemented by fiscal year 1978.
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The substitution of the terms “pay
ment” and “voucher” for “reimburse
ment” and “claim” was opposed by some 
respondents because of the impact on 
some States’ financial procedures. In 
some cases, this would mean large scale 
reprinting of forms. This change was 
proposed to more accurately reflect the 
advance funding authority provided by 
current legislation. No alteration of ex
isting management and funding systems 
was intended. To avoid inconveniencing 
State agencies, the substitution of the 
terms “payment” and “voucher” for 
“reimbursement” and “claim” will not 
be made. However, since advance funds 
as well as reimbursement are made avail
able to School Food Authorities, thé 
term “reimbursement” as used in this 
part is being redefined to include advance 
payments.

Fourteen respondents opposed the pro
vision giving governors an opportunity 
to review and comment on the State Plan 
of Child Nutrition Operations. Most of 
the opposition was due to the fact that 
in many States the chief State school of
ficer is an elected official in his own 
right. This provision is retained. I t  does 
not diminish the powers or responsibili
ties , of chief State school officers. I t  
merely gives the governor the opportu
nity to express his concerns on the rela
tionship of the State Plan of Child Nutri
tion Operations to comprehensive and 
other State plans and programs and to 
those of affected areawide or local juris
dictions.

Five respondents opposed the elimina
tion of the quantitative administrative 
review requirement. Since one reason for 
implementing FMC 74-7 was to provide 
State agencies with more flexibility in 
program administration, the quantita
tive administrative review requirement 
will not be retained. State agencies are 
still responsible for monitoring program 
performance and ensuring compliance 
with program regulations. States may 
continue to use the administrative review 
format, if they wish, or they can develop 
their own procedures tailored to their 
specific needs.

Several nonsubstantive changes have 
been made for the purposes of clarifica
tion and consistent treatment of similar 
provisions.

In  addition to the items already dis
cussed, this amendment will make the 
following changes in program regula
tions:

(1) State agencies will be responsible 
for prescribing the accounting records 
relating to their use of the Federal grants 
made to them under this part. These 
records must meet the general require
ments of being accurate and current.

(2) The restrictions on advances of 
funds to School Food Authorities for 
April of each year will be dropped. The 
requirement that the amount of the 
advance is to be based on the reimburse
ment needed for 1 month’s operations 
remains in effect.

(3) State agencies will be allowed to 
specify the data items on the applica
tion form and on the claim form used 
to reimburse School Food Authorities.

(4) The provision dealing with the 
disqualification of State agencies and 
School Food Authorities from future par
ticipation is clarified by requiring the 
Food and Nutrition Service to provide 
written notiée and justification when a 
Federal grant is terminated for cause.

(5) Record retention requirements are 
modified to permit State agencies to 
maintain records in their original form 
or on microfilm. *

(6) State agencies will disallow any 
portion of a claim and recover any pay
ment made to a School Food Authority 
that was not properly payable under this 
part. State agencies will use their own 
procedures to disallow claims and recover 
overpayments already made.

As a result of this amendment, many 
specific details of program administra
tion will be left to State agency discre
tion. The Department’s role in these 
areas will be to provide guidance rather 
than to dictate procedures. In this con
nection, the requirements now removed 
from these regulations may be viewed 
as acceptable practices which State 
agencies may modify to meet their own 
needs. The Department will provide ap
propriate guidance materials to State 
agencies to aid them in developing their 
own procedures.

Accordingly, this part is revised as set 
forth below.

1. The table of sections is amended by 
deleting the words “Administrative anal
yses” in § 210.17 and inserting in lieu 
thereof the words “Management evalua
tions”, and adding a  new § 210.19a en
titled “Procurement standards.”

2: § 210.2 is amended by adding a new 
subparagraph fn-2) to read as follows:
§ 210 .2  Definition».

* * * * *
(n-2) “Reimbursement” means finan

cial assistance paid or payable to par
ticipating schools for lunches meeting 
the requirements of § 210.10, served to 
eligible children a t rates assigned by the 
State agency, or FNSRO where appli
cable. The term “reimbursement” also 
includes financial assistance made avail
able through advances to School Food 
Authorities.

* * * * *
3. § 210.4a is amended by amending 

paragraph Cb) by deleting the word 
“and” before item (5), deleting the pe
riod at the end of the paragraph and 
inserting in lieu thereof a semicolon, and 
adding new items (6> and (7) ; and by 
adding a new paragraph (f) ; as follows:
§ 210.4a Slate Plan, of Child Nutrition 

Operations.
* ♦ * * * J|̂ r,

Cb) * * (6) a plan for the conduct
of audits which shall: (i) state the fre
quency of audits of the State agency 
and School Food Authorities, and delin
eate the positive action to be taken dur
ing fiscal years 1976 and 1977, including 
the three-month period July 1, 1976 
through September 30,‘ 1976, to achieve 
an audit frequency of not less than once 
every two years by the beginning of fiscal 
year 1978 as set forth under § 210.17(a) ;

(ii) provide a description of the organi
zation of the State agency in adequate 
detail to demonstrate the independence 
of the audit function; and (iii) provide 
a systematic method to assure timely 
and appropriate resolution of audit find
ings and recommendations; and (7) pro
vide a plan to monitor program perform
ance and measure progress in achieving 
program goals as set forth under 
§ 210.14(a).

* # 4c * , *
(f) The State agency shall give the 

Governor, or his delegated agency, the 
opportunity to comment on the relation
ship of the State Plan to comprehensive 
and other State plans and programs and 
to those of affected area wide or local ju
risdictions. A period of 45 days from the 
date of receipt of the State Plan'shall 
be aff orded to  make such comments.

4. § 210.5 is revised to read as follows:
§210 .5  Method of payment to States.

(a) Funds to be paid to any State for 
general cash-for-food assistance or spe
cial cash assistance shall be made avail
able by means of Letters of Credit issued 
by FNS in favor of the State agency. The 
State agency shall: (1) obtain funds 
needed for reimbursement to School Food 
Authorities through presentation by 
designated State officials of an approved 
form in accordance with procedures pre
scribed by FNS and approved by the U.S. 
Treasury Department; (2) draw only 
such funds as are needed to pay claims 
certified for payment or to make author
ized advances; and (3) use such funds 
without delay for the purpose for which 
withdrawn.

(b) The State agency shall release to 
FNS any Federal funds made available 
to it under the Program which are un
obligated at the end of each fiscal year. 
Any such funds shall remain available 
to FNS for the purpose of the Program 
until expended. Release of funds by the 
State agency shall be made as soon as 
practicable, but in any event not later 
than 30 days following demand by 
FNSRO, and shall be reflected by a  re
lated adjustment in- the State agency’s 
Letter erf Credit.

5. In § 210.7, paragraph (a) is revised 
to read as follows:
§ 210 .7  Use o f funds.

(a> Federal funds made available 
under the Program shall be used by State 
agencies, or FNSROs where applicable, 
to reimburse or make advance payment 
to School Food Authorities in connection 
with lunches served to children of high 
school grade or under in accordance with 
the provisions of this part. However, with 
the approval of FNS, any State agency, 
or FNSRO where-applicable, may reserve 
for use in carrying out special develop
mental projects an amount up to 1 per 
centum of the funds earned in any fiscal 
year under the Program. Advance pay
ments to School Food Authorities may be 
made a t such times and in such amounts 
as are necessary to meet current fiscal 
obligations.

* * * * *
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6. § 210.8 is amended by revising para
graphs (b), (d) (1), and (d) (3) ; by de
leting the words “FNSRO where appli
cable” in item 10 of paragraph Ce) and 
inserting in lieu thereof the words “the 
Department”; and by revising the first 
sentence and items C13) and (14) of 
paragraph (e), and adding new items 
(16) and (17)'. The revised and added 
provisions read as follows:
§ 210.8 Requirements for participation. 

* * * * *
(b) Applications shall solicit informa

tion in sufficient detail to enable the 
State agency to determine whether the 
School Food Authority is eligible to par
ticipate in the Program and extent of 
the need for Program payments.

* * * * *
( d )  *  *  *
(1) The food service management 

company shall maintain such records 
(supported by invoices, receipts, or other 
evidence) as the School Food Authority 
will need to meet its responsibilities per
taining to the financial management 
system and any other requirements pre
scribed by the State agency;

(2) * * *
(3) The books and records of the food 

service management company pertaining 
to the school feeding operation shall be 
available, for a period of 3 years from 
the date of submission of a final Finan
cial Status Report, for inspection and 
audit by representatives of the State 
agency, of the Department, and of the 
General Accounting Office at any reason
able time and place, except that, if audit 
findings have not been resolved, the 
records shall be retained beyond the 
three-year period as long as required 
for the Resolution of the issues raised 
by the audit.

(e) The State agency, or th§ Depart
ment through FNSRO where applicable, 
shall enter into a written agreement 
with each School Food Authority for 
schools approved for participation in 
the Program. * * * (13) Maintain a 
financial management system as pre
scribed by the State agency, or FNSRO 
where applicable; f (14) Upon request, 
make all accounts and records pertain
ing to its lunch program available to 
the State agency and to FNS, for audit 
or administrative review, at a reason
able time and place. Such records shall 
be retained for a period of three years 
after the end of the fiscal year to which 
they pertain, except that if audit find
ings have not been resolved, the records 
shall be retained beyond the three-year 
period as long as required for the reso
lution of the issues raised by the audit; 
* * * (16) Retain the individual appli
cations for free and reduced price 
lunches submitted by families fo i a pe
riod of three years after the end of the 
fiscal year to which they pertain, ex
cept that if audit findings have not been 
resolved, the records shall be retained 
beyond the three-year period as long as 
required for the resolution of the issues 
raised by the audit; (17) Estimate, as 
of October 1 and March 1 of each year,

the number of children in the school 
who ure eligible for free and reduced 
price lunches under the school’s approved 
eligibility criteria for such lunches. The 
data used to make these estimates shall 
be maintained as part of the records to 
ber retained by School Food Authorities. 

$ * * * *
7. In § 210.10, paragraph (a) (2) is re

vised to read as follows:
§ 210.10 Requirements for lunches.

(a) * * *
(2) The kinds and amounts of foods 

specified in paragraph (a) (1) of this 
section are approximate amounts of 
foods to serve 10 to 12-year old boys and 
girls. .If consistent with State policy, 
School Food Authorities may allow the 
younger children to be served lesser 
amounts of selected foods than are spec
ified in paragraph .(a) (1) of this sec
tion. School Food Authorities shall en
courage the serving to older boys and 
girls of larger amounts of selected foods 
than are specified in paragraph (a) (1) 
of this section. The Department shall 
issue guidance materials for the use of 
State agencies and FNSROs on the 
amount of foods to be served children in 
the various age groups.

* * * * *
8. § 210.13 is revised by deleting the 

phrase “paragraphs (c) and (d)” in 
paragraph (a) and inserting in lieu 
thereof the phrase “paragraph (c)” ; by 
deleting the phrase “paragraphs (b) and
(d)” in paragraph (b-1) and inserting 
in lieu thereof the phrase “paragraph
(b)”; by deleting and reserving para
graph (d ); by deleting the last two sen
tences of paragraph (e); and by revising 
paragraph (b) to read as follows:
§ 210.13 Payment procedure.

* * * * *
(b) Claims for Reimbursement shall 

include data in sufficient detail to justify 
the reimbursement claimed and to enable 
tiie State to provide the information for 
the reports required under § 210.14(g)
(2) . Claims for Reimbursement shall be 
filed with the State agency, or FNSRO 
where applicable, by the 10th day of the 
month following the month covered. Not 
more than 10 days of the beginning or 
ending month of Program operations in 
a fiscal year may be combined on a Claim 
for Reimbursement with the operations 
of the month immediately following the 
beginning month, or proceeding the end
ing month. Claims for Reimbursement 
may not combine operations occurring 
during the ending month of a fiscal year 
with the beginning month of the next 
fiscal year.

* * * * *
(d) [Reserved]

* * * * *
9. § 210.14 is amended by deleting the 

term “§ 210.13(d) ” in paragraph (a-1) 
and inserting in lieu thereof the words 
“this part”; by deleting the phrase “un
der § 210.13 (c) and (d) ” in paragraph 
(a-3) and inserting in lieu thereof the 
phrase “under § 210.13(c)”; by deleting

and reserving paragraphs (b) and (f) ; 
by deleting the term “monthly” in para
graph (g)(3) ; by deleting the phrase 
“under § 210.13(d) and § 210.15a(d)” in 
paragraph (g) (4) and inserting in lieu 
thereof the phrase “under § 210.13(a) 
and § 210.15a(c)” ; by revising para
graphs (a), (e), (g)(1), (g)(2) and (i). 
The revised paragraphs read as follows:
§ 210.14 Special responsibilities o f S tate 

agencies.
(a) Each State agency, or FNSRO 

where applicable, shall provide program 
assistance as follows:

(1) Each State agency, or FNSRO 
where applicable, shall provide consul
tive, technical, and managerial personnel 
to administer programs and monitor per
formance and to measure progress to
wards achieving program goals, as spec
ified in the State Plan of Child Nutri
tion Operations provided for under 
§ 210.4a of this part.

(2) To meet the minimum criteria for 
approval, the portion of the State Plan 
which deals with program assistance 
must include: (i) Objectives, (ii) rea
sons for the establishment of the. objec
tives, (iii) methods to be used to accom
plish the objectives, (iv) evaluation 
methods to be used in determining if the 
objectives are being met.

(3) Such assistance shall include*visits 
to participating schools to ensure com
pliance with program regulations and 
with the Department’s nondiscrimination 
regulations (Part 15 of this title), issued 
under Title VI of the Civil Rights Act of 
1964.

(4) Documentation of such assistance 
on a form provided by FNS. Each State 
agency, or FNSRO where applicable.

* * * * *
(b> [Reserved]

* * * * *
(e) Plentiful foods. State agencies 

shall provide schools with information on 
foods available in plentiful supply, based 
on information provided by the Depart
ment. .

(f) [Éeserved]
(g) * * * (i) Each State agency shall 

submit information on program opera
tions and on commodity only programs 
on a form provided by FNS. Each State 
agency shall maintain current account
ing records of program operations which 
will adequately identify funds authoriza
tions, obligations, unobligated balances, 
assets, liabilities, outlays, and income. 
The records may be kept in their original 
form or on microfilm, and shall be re
tained for a period of three years after 
the date of submission of the final Fi
nancial Status Report, except that if 
audit findings have not been resolved, 
the records shall be retained beyond the 
three-year period as long as required for 
the resolution of the issues raised by the 
audit.

(2) Each State agency shall report in
formation on the use of program funds 
to FNS on a form provided by FNS. Re
ports shall continue to be submitted on 
a regular basis after the end of the fiscal 
year to which they pertain until all un-
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paid obligations have been liquidated at 
which time the next report made should 
be marked “Final” and submission dis
continued for that fiscal year.

♦ * * * *
(i) State agencies shall require School 

Food Authorities to comply with appli
cable provisions of this part.

10. § 210.15 is revised to read as fol
lows:
§ 210.15 Review of operating balances.

State agencies shall reduce or deny re
imbursement to School Food Authorities 
which have, in the judgmentof the State 
agency, operating balances which ex
ceed their operating needs.

11. § 210.15a is amended by deleting 
the term “ (13) <ii) (b), (13) (iii) and (13)
(iv) % in paragraph (b ); by deleting the 
phrase “in paragraphs (c), and (d) 
of this section” in paragraph (c-1) and 
inserting in lieu thereof the phrase “in 
paragraph (c) of this section”; by delet
ing paragraph (d ); and revising para
graph (c) to read as follows:
§ 210.15a Commodity only schools.

* ■ * * * *
(c) Each School Food Authority of 

a commodity only school shall report 
monthly to the State agency, or FNSRO 
where applicable, the following items:
(i) the total number of lunches served 
meeting the lunch type requirements of 
this section; (ii) the total number of free 
lunches served to children meeting the 
school’s approved eligibility criteria for 
such lunches; and (iii) the total number 
of reduced price lunches served to chil
dren meeting the school’s approved eli
gibility criteria for such lunches. The re
ports for the months of October and 
March of each fiscal year shall be ac
companied by an estimate of the num
ber of children in each school th a t are 
eligible for free or reduced price lunches 
under the school’s approved eligibility 
criteria for such lunches.

$ * >* ■ * *
12. § 210.16 is amended by deleting and 

reserving paragraph (b) and revising 
paragraphs (a) and (d) to read as 
follows:
§ 210.16 Claims against School Food 

Authorities.
(a) State agencies shall disallow any 

portion of a claim and recover any pay
ment made to a School Food Authority 
that was not properly payable under this 
part. State agencies will use their own 
procedures to disallow claims and re
cover overpayments already made.

(b) [Reserved]
* * * * *

(d) The State agency shall maintain 
all records pertaining to action taken 
under this section. Such records shall be 
retained for a period of three years after 
the date of the submission of a final 
Financial Status Report, except that if 
audit findings have not been resolved, the 
records shall be retained beyond the 
three-year period as long as required

for the resolution of the issues, raised by 
the "audit.

* * * * *
13. § 210.17 is revised to read as fol

lows:
§ 210.17 Management evaluations and

audits.
(a) In accordance with the plan sub

mitted under § 210.4a(bX(6), the State 
agency shall provide for audits of the 
funds and operations of the Program 
covered by this part, at the State and 
School Food Authority levels to be made 
with reasonable frequency but, beginning 
in fiscal year 1978, not less frequently 
than once every two years. The audits 
shall determine the fiscal integrity of 
financial transactions and reports, and 
the compliance with applicable laws and 
regulations and with the administrative 
requirements set forth in Appendix G of 
34 CFR Part 256. Audits may be made 
by State agency internal auditors, by 
State Auditors General, by State Con
trollers, or by other comparable State 
audit groups; or by Certified Public Ac? 
countants or State licensed public ac
countants.

(b) While OA shall rely to the fullest 
extent feasible upon State sponsored 
audits, it shall, whenever considered 
necessary, (1) make audits on a state
wide basis, (2) perform on-site test 
audits, and (3) review audit report and 
related working papers of audits per
formed by or for State agencies.

(c) Use of audit guides available from 
OA is encouraged. When these guides are 
utilized, OA will coordinate its audits 
with State sponsored audits to form a 
network of intergovernmental audit 
systems.

(d) Each State agency shall provide 
FNS with full opportunity to conduct 
management evaluations (including 
visits to schools) of all operations of the 
State agency under the Program and 
shall provide OA with full opportunity to 
conduct audits (including visits to 
schools) of all operations of the State 
agency under the Program. Each State 
agency shall make available its records, 
including records of the receipt and ex
penditure of funds under such programs, 
upon a reasonable request by FNS or OA. 
OA shall also have the right to make 
audits of the records and operations of 
any school.

(e) In making management evalua
tions or'audits for any fiscal year, FNS 
or OA, may disregard any overpayment 
which does not exceed $35 or, in the case 
of State agency administered programs, 
does not exceed the amount established 
under State law, regulations, or proce
dure as a minimum amount for which 
claim will be made for State losses gen
erally. However, no overpayment shall be 
disregarded where there are unpaid 
claims of the same fiscal year from 
which the overpayment can be deducted, 
or where there is substantial évidence of 
violation of criminal law or, civil fraud 
statutes.

§ 210.19 [Amended]
14. § 210.19 is amended by inserting 

the following sentence before the last 
sentence of paragraph (a ) : “FNS shall 
promptly notify the State agency or 
School Food Authority in writing of any 
determination made under this para
graph and explain the reasons for the 
determination.”

15. A new § 210.19a is added to read as 
follows:
§ 210.19a Procurement standards.

(a) General purpose and scope. This 
section provides standards for use by 
State agencies in establishing procedures 
for the procurement of supplies, equip
ment, and other services with Federal 
grant funds. These standards are fur
nished to ensure that such materials and 
services are obtained in an effective 
manner and in compliance with the pro
visions of applicable Federal law and Ex
ecutive Orders. State agencies may use 
their own procurement regulations which 
reflect applicable State and local law, 
rules, and regulations, provided that pro
curements made with Federal grant 
funds adhere to the standards set forth 
in this section.

(b) The standards contained in this 
section do not relieve the State agency of 
the responsibilities arising under its con
tracts. The State agency is the responsi
ble authority regarding the settlement 
and satisfaction of all contractual and 
administrative issues arising out of pro
curements entered into in support of a 
grant. This includes, but is not limited 
to: disputes, claims, protests of award, 
source evaluation, or other matters of a 
contractual nature. Matters concerning 
violation of law are to be referred to the 
State or Federal authority that has 
proper jurisdiction.

(c) The State agency shall maintain a 
code or standard of conduct which shall 
govern the performance of its officers, 
employees, or agents in contracting with 
and expending Federal grant funds. The 
State agency’s officers, employees, or 
agents shall neither solicit nor accept 
gratuities, favors, or anything of mone
tary value from contractors or potential 
contractors. To the extent permissible 
under State law, rules, or regulations, 
such standards shall provide for appro
priate penalties, sanctions, or other dis
ciplinary actions to be applied for viola
tions of such standards either by the 
State agency’s officers,. employees, or 
agents, or by contractors or their agents.

(d) All procurement transactions of 
the State agency, regardless of whether 
negotiated or advertised and without re
gard to dollar value, shall be conducted 
in a manner so as to provide maximum 
open and Tree competition. The State 
agency should be alert to organizational 
conflicts of interest or noncompetitive 
practices among contractors which may 
restrict or eliminate competition or 
otherwise restrain trade.

(e) The State agency shall establish 
procurement procedures which comply 
with the provisions of this section.
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(f) Proposed procurement actions 
shall be reviewed by appropriate officials 
of the State agency to avoid purchasing 
unnecessary or duplicative items. Where 
appropriate, an analysis shall be made of 
lease and purchase alternatives to de
termine which would be the most eco
nomical, practical procurement.

(g) Invitations for bids or requests 
for proposals shall be based upon a clear 
and accurate description of the tech
nical requirements for the ¿material, 
product» or service to be procured. Such 
description shall not, in competitive pro
curements, contain features which un
duly restrict competition. “Brand name 
or equal” description may be used as a 
means to define the performance or 
other salient requirements of a procure
ment and, when so used, the specific fea
tures of the named brand which must 
be met by offerors should be clearly 
specified.-

(h) Positive efforts shall be made by 
the State agency to utilize small business 
and/minority-owned business sources of 
supplies and services. Such efforts should 
allow these sources the maximum feasi
ble opportunity to compete for contracts 
to be performed with Federal grant 
funds.

(i) The type of procuring instruments 
used (e.g., fixed-price contracts, cost 
reimbursable contracts, purchase orders, 
incentive contracts, etc.) shall be appro
priate for the particular procurement 
and for promoting the best interest of 
the Federal programs involved. The 
“cost-plus-a-percentage-of-cost” me
thod of contracting shall not be used.

(j) Formal advertising, with adequate 
purchase description, sealed bids, and 
public openings shall be the required 
method of procurement unless negotia
tion pursuant to subparagraph 4 of this 
paragraph is necessary to accomplish 
sound procurement. However, procúre* 
ments of $10,000 or less need not be so 
advertised unless otherwise required by 
State law or regulations. When formal 
advertising is employed:

(1) The awards shall be made to the 
responsible bidder whose bid is respon
sive to the invitation and is most ad
vantageous to the State agency, price 
and other factors considered. Factors 
such as discounts, transportation costs, 
and taxes may be considered in deter
mining the lowest bid.

(2) Invitations for bids shall clearly 
set forth all requirements which the 
bidder must fulfill in order for his bid 
to be evaluated by the State agency:

(3) Any or all bids may be rejected 
when it is in the State agency’s inter
est to do so, and such rejections are in 
accordance with applicable State law, 
rules, and regulations.

(4) Procurements may be negotiated 
by the State agency if it is not practica
ble or feasible to use formal advertising. 
Notwithstanding the existence of cir
cumstances justifying negotiations, com
petition shall be obtained to the maxi
mum extent practicable. Generally, pro
curements may be negotiated if one or 
more of the following conditions prevail:
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(i) The public exigency will not per
mit the delay incident to advertising;

(ii) The material or service to be pro
cured is available from only one person 
or firm; all contemplated sole source 
procurements where the aggregate ex
penditure is expected to exceed $5,000 
shall be referred to the Department for 
prior approval;

(iii) The aggregate amount involved, 
does not exceed $10,000 ;

Civ) The contract is for personal or 
professional services, or for any‘service 
to be rendered by a university, college, 
or other educational institution;

(v) No acceptable bids have been re
ceived after formal advertising;

(vi) The purchases are for highly per
ishable materials or medical supplies, for 
material or services Where the prices are 
established by law, for technical items 
or equipment requiring standardization 
and interchangeability of parts with ex
isting equipment, for experimental, de
velopmental or research work, for sup
plies purchased for authorized resale, 
and for technical or specialized supplies 
requiring substantial initial investment 
for manufacture; or

(vii) Negotiation is otherwise author
ized by applicable Federal or State law, 
rules, or regulations.

(k) Contracts shall be made by State 
agencies only with responsible contrac
tors who possess the potential ability to 
perform successfully under the terms 
and conditions of a proposed procure
ment. Consideration shall be given to 
such matters as contractor integrity, rec
ord of past performance, financial and 
technical resources, and accessibility to 
other necessary resources.

(l) The procurement records or files 
of State agencies for negotiated pur
chases in amounts in excess of $10,000 
shall provide at least the following per
tinent information: (i) justification for 
the use of negotiation in lieu of advertis
ing, (ii) contractor selection, (iii) the 
basis for the cost or price negotiated.

(m) A system for contract adminis
tration shall be maintained by the State 
agency to assure contractor compliance 
with terms, conditions, and specifications 
of the contract or order, and to assure 
adequate and timely follow-up of all 
purchases.

(n) The State agency shall include 
provisions to define a sound and com
plete agreement in all contracts which 
it awards when the contract costs are 
to be borne by Federal funds.

(o) In  awarding contracts the State 
agency must comply with the following 
requirements:

(1) The State agency’s contracts shall 
contain contractual provisions or con
ditions which will allow for administra
tive, contractual, or legal remedies in in
stances where contractors violate or 
breach contract terms, and provide for 
such sanctions and penalties as may be 
appropriate.

(2) All contracts awarded by State 
agencies in excess of $10,000 shall con
tain suitable provisions for termination 
by the State agency, including the man-
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ner by which it will be effected and the 
basis for settlement. In addition, such 
contracts shall set forth the conditions 
under which the contract may be ter
minated for default as well as conditions 
where the contract may be terminated 
because of circumstances beyond the 
control of the contractor.

(3) Where applicable, all contracts 
awarded by State agencies in excess of 
$10,000 which involve the employment of 
mechanics or laborers shall include a 
provision for compliance with section 103 
of the Contract Work Hours and Safety 
Standards Act (40 U.S.C. 327-330) as 
supplemented by Department of Labor 
regulations (29 CFR Part 5). Under sec
tion 103 of the act, each contractor shall 
be required to compute the wages of 
every mechanic and laborer on the basis 
of á standard work day of 8 horns and a 
standard work week of 40 hours. Work in 
excess of the standard work day or work 
week is permissible provided that the 
worker is compensated a t a rate of not 
less than IY2 times the basic rate of 
pay for all hours worked in excess of 8 
hours in any calendar day or 40 hours in 
the work week. These requirements do 
not apply to the purchases of supplies or 
materials or articles ordinarily available 
on the open market or contracts for 
transportation.

(4) Contracts awarded by State agen
cies, the principal purpose of which is 
to create, develop, or improve products, 
processes or methods; or for exploration 
into fields which directly concern public 
health, safety, or welfare; or contracts 
in the field of science or technology in 
which there has been little significant 
experience outside of work funded by 
Federal assistance, shall contain a notice 
to the effect that matters regarding 
rights to inventions, and materials gen
erated under the contract or agreement 
are subject to the regulations issued by 
the Department. The contractor shall be 
advised as to the source of additional 
information regarding these matters.

(5) All negotiated contracts (except 
those of $10,000 or less) awarded by State 
agencies shall include a provision to the 
effect that the State agency, the Depart
ment, the Comptroller General of the 
United States, or any of their duly au
thorized representatives, shall have ac
cess to any books, documents, papers, 
and records of the contractor which are 
directly pertinent to a specific grant pro
gram for the purpose of making audit 
examination, excerpts, and transcrip
tions.

(6) Contracts in excess of $100,000 
shall contain a provision which requires 
compliance with all applicable stand
ards, orders, or regulations issued pur
suant to. the Clean Air Act of 1970, as 
amended (42 U.S.C. 1857b et seq.). Sus
pected violations shall be reported by the 
State agency in writing to the Regional 
Office of the United States Environmen
tal Protection Agency, with a copy to 
the Department.

(p) State agencies shall observe their 
regular requirements and practices with 
respect to bonding and insurance.
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Note: The reporting and/or recordkeeping 
requirements contained herein have been 
approved by the Office of Management and 
Budget in accordance with the Federal Re
ports Act of 1942.
(Catalog of Federal Domestic Assistance Pro
gram No. 10.555, National Archives Reference 
Services).

This amendment shall become effec
tive July 24,1975.

Dated: July 18,1975.
J ohn Damgard, 

Acting Assistant Secretary.
[FR Doc.75-19149 Filed 7-23-75;8:45 am]

[Arndt. 23]
PART 220— SCHOOL BREAKFAST AND

NONFOOD ASSISTANCE PROGRAMS
AND STATE ADMINISTRATIVE EX
PENSES
On January 15,. 1975, there was pub

lished in the F ederal R egister (40 FR 
2697), a proposed amendment to the 
regulations governing the School Break
fast and Nonfood Assistance Programs 
and State Administrative Expenses. The 
main purpose of the proposed amend
ment was the implementation of Federal 
Management Circular 74-7 (FMC 74-7, 
34 CFR Part 256, 39 FR 35787) which 
prescribes uniform administrative re
quirements for Federal grants-in-aid to 
State and local governments. On March 
13, 1975, a supplemental notice of pro
posed rulemaking was published in the 
F ederal R egister (40 FR 11729). I t  no
tified the public that the proposed prop
erty management requirements and pro
curement standards would apply to 
supplies, equipment, and other services 
purchased by State agencies for their 
own use with State Administrative Ex
pense funds provided by the Federal 
Government.

The General Services Administration, 
which has overall responsibility for the 
implementation of FMC 74-7, has raised 
the threshold level for applicability of 
certain provisions of the procurement 
standards from $2,500 to $10,000. This 
amendment has been modified accord
ingly.

The prQposed amendment stated that 
the property management requirements 
and procurement standards would be re
quired only a t the State agency level, 
although it was noted in the preamble 
in paragraph (9) that they were suitable 
for application a t the School Food Au
thority level. After publication of the 
proposed amendment, the Department 
reassessed its position. It was concluded 
that it would be more in keeping with 
the intent of the circular if the property 
management requirements and procure
ment standards were made effective a t  
the School Food Authority level as well 
as the State agency level, as appropriate, 
to the extent that Nonfood Assistance 
Program funds are used. This amend
ment incorporates that determination, 
but does not make i t  effective a t the 
School Food Authority level until July 1, 
1977. In  the meantime, comments, sug
gestions, or objections relating to this
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extension of the applicability of the cir
cular will be considered. Appropriate 
changes will, be made if it is deemed 
necessary. Comments, suggestions, or 
objections should be delivered to William. 
G. Boling, Manager, Child Nutrition 
Programs, Food and Nutrition Service, 
U.S. Department of Agriculture, Wash
ington, D.C. 20250.

All of the public comments received 
on the proposed amendment have been 
carefully considered. The most substan
tive comments and recommendations, to
gether with the resulting changes in the 
amendment or reasons for not accepting 
the suggestions are set forth below.

Several respondents expressed general 
opposition to the proposed regulations 
because they feel that the existing child 
nutrition programs are not grant-type 
programs. In this regard, it should be 
noted that the proposed regulations do 
not alter the basic concepts of the child 
nutrition programs, nor do they change 
the basis on which they are funded or 
conducted.
'  A number of respondents expressed the 
view that the proposed effective date of 
July 1, 1975, is not practical since most 
States have already established their 
budgets for fiscal year 1976, and the cost 
of compliance with the new audit re
quirement would impose a ̂ financial bur
den on State agencies. The provision 
requiring that State agencies and School 
Food Authorities be audited at least once 
every two years has been modified. State 
agencies will now have two years in which 
to develop a system for performing these 
audits. This system must be implemented 
by fiscal year 1978.

The substitution of the terms “pay
ment” and “voucher” for "reimburse
ment” and “claim” was opposed by some 
respondents because of the impact on 
some States’ financial procedures. In 
some cases, this would mean large scale 
reprinting of forms. This change was 
proposed to more accurately reflect the 
advance funding authority provided by 
current legislation. No alteration of ex
isting management and funding systems 
was intended. To avoid inconveniencing 
State agencies, the substitution of the 
terms “payment” and “voucher” for “re
imbursement” and “claim” will not be 
made. However, since advance funds as 
well as reimbursement are made avail
able to School Food Authorities, the term 
“reimbursement” as used in this part is 
being redefined to include advance 
payments.

Some respondents interpreted the pro
posed changes to § 220.4 and § 220.9 as 
eliminating the additional funds which 
States receive for breakfasts served to 
needy children in especially needy 
schools. This was never intended. The 
additional funding for especially needy 
schools is covered in § 220.4(d) and 
§ 220.9(c).

One respondent objected to the State 
agency holding title to equipment pur
chased by the State agency with Non
food Assistance funds. The authorizing 
legislation provides that funds are to be 
used to enable schools to acquire food 
service equipment. Thus, .when the State

agency acts in the capacity of a School 
Food Authority, it is reasonable that the 
State agency hold title to the equipment.

Five respondents opposed the elimina
tion of the quantitative administrative 
review requirements. Since one reason 
for implementing FMC 74-7 was to pro
vide State agencies with more flexibility 
in program administration, the quantita
tive administrative review requirement 
will not be retained. State agencies are 
still responsible for monitoring program 
performance and ensuring compliance 
with program regulations. States may 
continue to use the administrative re
view format, if they wish, or, they can 
develop their own procedures tailored to 
their specific needs.

Several nonsubstantive changes have 
been made for the purposes of clarifica
tion and consistent treatment of similar 
provisions.

In addition to the items already dis
cussed,'/this amendment will make the 
following changes in program regula
tions:

(1) State agencies will be responsible 
for prescribing the accounting records 
relating to their use of the Federal grants 
made to them under this part. These 
records must meet the general require
ments of being accurate and current.

(2) The restrictions on advances of 
funds to School Food Authorities for 
April of each year will be dropped. The 
requirement that the amount of the ad
vance is to be based on the reimburse
ment needed for 1 month’s operations 
remains in effect.

(3) State agencies will.be allowed to 
specify the data items on the application 
form and on the claim form used to reim
burse School Food Authorities.

(4) The provision dealing with the dis
qualification of State agencies and School 
Food Authorities from future participa- 
tioii is clarified by requiring the Food and 
Nutrition Service to provide written no
tice and justification when a Federal 
grant is terminated for cause.

(5) Record retention requirements are 
modified to permit State agencies to 
maintain records in their original form 
or on microfilm.

(6) State agencies will disallow any 
portion of a claim and recover any pay
ment made to a School Food Authority 
that was not properly payable under this 
part. State agencies will use their own 
procedures to disallow claims and recover 
overpayments already made.

As a result of this amendment, many 
specific details of program administra
tion will be left to State agency discre
tion. The Department’s role in these 
areas will be to provide guidance rather 
than to dictate procedures. In this con
nection, the requirements now removed 
from these regulations may be viewed as 
acceptable practices which State agencies 
may modify to meet their own needs. The 
Department will provide appropriate 
guidance materials to State agencies to 
aid them in developing their own 
procedures.

Accordingly, this part is revised as set 
forth below.
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1. The table of sections is amended by 
deleting the words “Administrative anal
yses” in § 220.26 and inserting in lieu 
thereof the words “Management evalu
ations”, adding a new § 220.26a entitled 
“Procurement standards”, and by adding 
a new § 220.26b entitled “Property man
agement requirements”.
§ 220.1 [Amended.]

2. § 220.1 is amended by deleting the 
phrase “by Public Law 90—302”.

3. § 220.2 is amended by revising para
graph (c), redesignating paragraph (o- 
1) as (o-2), and by adding new para
graphs (b), (c—1), (k—1), (o), (o—1), and 
(o-3). The added and revised provisions 
read as follows: -
§ 220.2 Definitions.

* * * * *
(b) “Acquisition cost” means the net 

invoice price of nonexpendable and ex
pendable personal property acquired by 
purchase. This property may include any 
attachments, accessories, or auxiliary ap
paratus necessary to make it usable for 
the purpose for which'it was acquired. 
Ancillary charges such as taxes, duty, 
protective intransit insurance, freight, or 
installation may also be included.

(c) “Breakfast” means a meal served 
to a school child at the beginning of the 
child’s day a t school which meets the 
nutritional requirements set out in this 
part.

(o-l) “Expendable personal property” 
means $11 tangible personal property oth
er than nonexpendable personal prop
erty.

* * * * *
(k-1) “Nonexpendable personal prop

erty” means tangible personal property 
having a useful life of more than one 
year and an acquisition cost of $300 or 
more per unit. The State agency may use 
its own definition of nonexpendable per
sonal property provided that such defini
tion would at least include all tangible 
personal property as defined herein. 

* * * * *
(o) “Personal property” means prop

erty of any kind except real property. It 
may be tangible—having physical exist
ence—or intangible—having no physical 
existence, such as patents, inventions, 
and copyrights.

(o-l) “Real property” means land, 
land improvements, structures and ap
purtenances thereto, excluding movable 
machinery and equipment.

(o-2) * • *
(o-3) “Reimbursement” means finan

cial assistance paid or payable to par
ticipating schools for breakfasts meet
ing the requirements of § 220.8, served 
to eligible children at rates assigned 
by the State agency, or FNSRO where 
applicable. The term “reimbursement” 
also includes financial assistance made 
available through advances to School 
Food Authorities.

* * * * *
§ 220.4 [Amended]

4. § 220.4(d) is amended by deleting 
the phrase “paragraph (b-1) of § 220.9

of this part” and inserting in lieu thereof 
“§ 220.9(c)”.

5. § 220.5 is revised to read as follows: 
§ 220.5 Method of payment to States.

Funds to be paid to any State for the 
School Breakfast Program shall be made 
available by means of Letters of Credit 
issued by FNS in favor of the State agen
cy. The State agency shall: (a) Obtain 
funds needed for reimbursement to 
School Food Authorities through presen
tation by designated State officials of a 
Payment Voucher on Letter of Credit in 
accordance with procedures prescribed 
by FNS and approved by the U.S. Treas
ury-Department; (b) draw only such 
funds as are needed to pay claims cer
tified for payment or to make author
ized advances; and (c) use such funds 
without delay for the purpose for which 
withdrawn.

6. § 220.6 is revised to read as follows: 
§ 220.6 Use of funds.

Federal funds made available under 
the School Breakfast Program shall be 
used by State agencies,. or FNSROs where 
applicable, to reimburse or make advance 
payments to School Food Authorities in 
connection with breakfasts served in ac
cordance with the provisions of this part. 
However, with the approval of FNS, any 
State agency, or FNSRO where applica
ble, may reserve for use in carrying out 
special developmental projects an 
amount up to 1 per centum of the funds 
earned in any fiscal year under the 
School Breakfast Program. Advance pay
ments to School Food Authorities may be 
made at such times and in such amounts 
as are necessary to meet current obliga
tions.

7. § 220.7 is amended by revising para
graph (b), subparagraph (d)(3), the 
first sentence of paragraph (e), subpara
graphs (e) (6) . (e) (12), and (e) (13) and 
by adding new subparagraphs (e) (14) 
and (e)(15). The added and revised 
provisions read as follows:
§ 220.7 Requirements for participation. 

* * * * *
(b) Applications shall solicit informa

tion in sufficient detail to enable the 
State agency to determine whether the 
School Food Authority is eligible to par
ticipate in the Program and extent of the 
need for Program payments.

* * * * *
(d) * * *
(3) The books and records of the food 

service management company pertaining 
to the School Food Authority’s feeding 
operation shall be available for a period 
of 3 years from the date of the submis
sion of the final Financial Status Report, 
for inspection and audit by representa
tives of the State agency, of the Depart
ment, and of the General Accounting 
Office at any reasonable time and place, 
except that if audit findings have not 
been resolved, the records shall be re
tained beyond the three-year period as 
long as required for the resolution of the 
issues raised by the audit.

(e) The State agency, or tjhe Depart
ment through FNSRO where applicable,

shall enter into a written agreement with 
each School Food Authority for schools 
approved for participation in the School 
Breakfast Program. * * * (6) claim re
imbursement only for breakfasts^ served 
at the assigned rates in accordance with 
the agreement; * * * (12) maintain a 
financial management system as pre
scribed by the State agency, or FNSRO 
where applicable; (13) upon request, 
make all accounts and records pertain
ing to its breakfast program available to 
the State agency, to FNS and to OA 
for audit or review at a reasonable time 
and place. Such records shall be retained 
for a period of three years after the end 
of the fiscal year to which they pertain, 
except that if audit findings have not 
been resolved, the records shall be re
tained beyond the three-year period as 
long as required for the resolution of the 
issues raised by the audit; (14) retain the 
individual applications for free and re
duced price breakfasts submitted by fam
ilies for a period of three years after the 
end of the fiscal year to which they per
tain; and (15) comply with the require
ments of the Department’s regulations 
respecting nondiscrimination (7 CFR 
Part 15).

$ * $ $
8. § 220.8 is amended by deleting the 

term “ (a) (1) ” in paragraph (e) and in
serting in lieu thereof “ (a)”, and by 
revising paragraphs (a) (3) and (b) (1) 
to read as follows:
§ 220.8 Nutritional requirements for

breakfasts.
(a) * * * (3) One slice of whole-grain 

or enriched bread; or an equivalent serv
ing of combread, biscuits, rolls, muffins, 
etc., made of whole-grain or enriched 
meal or flour; or three-fourths cup or 
one-ounce serving, whichever is less 
(volume or weight), of whole-grain 
cereal or enriched or fortified cereal; or 
an equivalent quantity of any combina
tion of these foods.

(b) (1) To improve the nutrition of the 
participating children, breakfasts shall 
also include as often as practicable meat 
or meat alternates such as a one-ounce 
serving (edible portion as served) of 
meat, poultry, or fish; or one ounce of 
cheese; or one egg; or two tablespoons of 
peanut butter; or an equivalent quan
tity of any combination of any of these 
foods.

* * * * *
9. § 220.9 is revised to read as follows: 

§ 220.9 Reimbursement payments.
(a) Reimbursement shall be made only 

in connection with breakfasts meeting 
the requirements of § 220.8.

(b) Except as otherwise provided in 
paragraph (c) of this section, the maxi
mum rates of reimbursement for break
fasts served to eligible children shall be 
as follows: (1) For paid breakfasts, the 
applicable national average per break
fast factor for all breakfasts, prescribed 
semiannually by the Secretary and pub
lished in the F ederal R egister; (2) For 
reduced price breakfasts, the sum of the 
applicable national average per break
fast factors for all breakfasts and for
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reduced price breakfasts, prescribed 
semiannually by the Secretary and pub
lished in the F ederal R egister; and (3) 
For « free breakfasts, the sum of the 
applicable national average per break
fast factors for all breakfasts and for 
free breakfasts, prescribed semiannually 
by the Secretary and published in the 
F ederal R egister. Within such maxi
mum rates, the total reimbursement for 
breakfasts served in schools to eligible 
children during the fiscal year shall not 
exceed the total cost of sueh breakfasts 
served in schools during the fiscal year, 
minus the sum of the products obtained 
by multiplying the total number of paid 
breakfasts served in schools to children 
during the fiscal year by the full charge 
to children, and multiplying the total 
number of reduced price breakfasts 
served in schools to eligible children dur
ing the fiscal year by the highest reduced 
price charge to children, except that 
when the highest reduced price charge 
to children is decreased as a result of 
changes in per breakfast reimbursement, 
and such decrease is sustained for the 
balance of the fiscal year, the decreased 
reduced price charge may be used in the 
calculation in lieu of the highest reduced 
price charge.

(c) A school participating in the 
School Breakfast Program may be con
sidered for rates or reimbursement in 
excess of the specified maximum rates of 
reimbursement set forth in paragraph
(b) of this section if it is an especially 
needy school. An especially needy school 
is one which establishes to the satisfac
tion of the State agency, or FNSRO 
where applicable, that it would be fi
nancially unable to support the service 
of free and reduced price breakfasts at 
such maximum rates because ofr (1) the 
need to serve an especially high per
centage of such free and reduced price 
breakfasts to children meeting ¿he 
school’s eligibility criteria; or (2) unusual 
costs required to provide a breakfast in 
the school in spite of the observance of 
good management practices; or (3) other 
unusual factors indicative of a special fi
nancial need. The State agency, or 
FNSRO where applicable,. shall deter
mine that the impact of such factors on 
the cost of providing a breakfast in the 
school is such that the School Food Au
thority is financially unable to support 
the service of such free and reduced 
price breakfasts after taking into consid
eration the per-breakfast revenues avail
able from School Breakfast Program re
imbursement, from State and local rev
enues, including revenues from the sale 
of fully paid and reduced price break
fasts, and savings from the effective 
utilization of commodities available 
under Part 250 of this chapter. The State 
agency, or FNSRO where applicable, 
shall also determine to its satisfaction 
that revenues available to support the 
service of breakfasts sold at regular 
prices in the school are sufficient to cover 
the cost of such service. Upon such de
terminations the State agency, or 
FNSRO where applicable, may assign 
rates of reimbursement which are in ex
cess of the rates specified in paragraph

(b) of this section.and which, together 
with revenues available from other 
sources, will finance up to 100 per 
centum of the cost of operating the 
school’s nonprofit breakfast program. 
The total reimbursement made for free 
and reduced price breakfasts served in 
any school to children eligible for such 
breakfasts may exceed the cost of pro
viding such breakfasts for any given 
month. However, the total reimburse
ment made for free and reduced price 
breakfasts served in any school to chil
dren during the fiscal year may not ex
ceed the lesser of the following amounts :
(1) the sum of the products obtained by 
multiplying the total number of free 
breakfasts served in such school to 
eligible children during the fiscal year by 
45 cents, and by multiplying the total 
number of reduced price breakfasts 
served in such school to eligible children 
during the fiscal year by 40 cents, or (2) 
the total cost of providing free and re
duced price breakfasts served in such 
school to eligible children during the 
fiscal year minus the product obtained by 
multiplying the total number of reduced 
price breakfasts served in süch school to 
eligible children during the fiscal year 
by the highest reduced price charge to 
children, except that when the highest 
reduced price charge to children is de
creased, and such decrease is sustained 
for the balance of the fiscal year, the de- 
creaséd reduced price Charge may be used 
in the calculation in lieu of the highest 
reduced price charge.

10. § 220.11 is amended by deleting and 
reserving paragraph (d), deleting the last 
two sentences of paragraph (e), and by 
revising paragraphs (b) and (c) to read 
as follows:
§ 220.11 R eim bursem ent p rocedure.

* * X * * *
(b) Claims for reimbursement shall 

include data in sufficient detail to justify 
the reimbursement claimed and to en
able the State to provide the information 
for the reports required under § 220.24
(b).

(c) Where a school participates in the 
Special Milk Program, the National 
School Lunch Program, or both, as well 
as the School Breakfast Program, the 
State agency, or FNSRO where appli
cable, may authorize the submission of 
one claim for reimbursement to cover the 
income and expenditures incident to all 
programs.

(d) [Reserved]
* * * * *

11. § 220.16 is amended by deleting the 
phrase, "on a form approved by CND,” 
in paragraph (c), and by revising para
graph (a) and adding a new subpara
graph (c) (4) to read as follows:
§ 220.16 R equirem ents fo r p a rtic ipa

tion .
(a) The School Food Authority shall 

make written application to the State 
agency, or FNSRO where applicable, for 
any school which it desires to participate 
in the Nonfood Assistance Program. Ap
plications shall include information in 
sufficient detail to ensure that the school

is eligible for assistance under § 220.15 
of this part, and to ascertain the 
amount of financial assistance required. 

* * * * *
(c) * _* * (4) Effective July 1, 1977, 

comply with the provisions of § 220.26a 
and § 220.26b where personal property is 
acquired with nonfood assistance funds;* * * v 1

12. § 220.18 is revised to read as fol
lows:
§ 220.18 Reimbursement procedure.

Each State agency, or FNSRO where 
applicable, shall require School Food Au
thorities to submit a claim for reim
bursement. Such claims for reimburse
ment shall include data in sufficient de
tail to justify the reimbursement claimed 
and to enable the State to provide the 
information needed for reports and rec
ords required under § 220.24.

13. § 220.21 is amended by adding a 
new paragraph (d) to read as follows:
§ 220.21 Use of funds by State agencies. 

* * * * *
(d) Where State Administrative Ex

pense funds are used to acquire personal 
property or services the provisions of 
§ 220.26a and § 220.26b must be observed.

14. § 220.24 is amended by deleting 
“FNS” in paragraph (e) arid inserting in 
lieu thereof the words "the Depart
ment”, deletirig the term "§ 220.7(e)” 
from paragraph (i) and inserting in lieu 
thereof the words "this part”, deleting 
and reserving paragraph (a), adding 
new paragraphs (b-1) and (j), and re
vising paragraphs (b), (f), and (g) to 
read as follows:
§ 220.24 Special responsibilities of State 

agencies.
<a> [Reserved]
(b) Each State agency shall submit in

formation on program operations on a 
form provided by FNS, and shall main
tain current accounting records of pro
gram operations which will adequately 
identify fund authorizations, obligations, 
unobligated balances, assets, liabilities, 
outlays, and income. The records may be 
kept in their original form or on micro
film, and shall be retained for a period of 
three years after the date of the submis
sion of the final Financial Status Report, 
subject to the exceptions noted below :

(1) If audit findings have not been 
resolved, the records shall be retained 
beyond the three-year period as long as 
required for the resolution of the issues 
raised by the audit.

(2) Records for nonexpendable prop
erty acquired with Federal grant funds 
shall be retained for three years after its 
final disposition. ; —

(b-1) Each State agency shall report 
information on the use of program funds 
to FNS on a form provided by FNS. Re
ports shall continue to be submitted on 
a regular basis after the end of the fiscal 
year to which they pertain until all; un
paid obligations have been liquidated at 
which time the next report made should 
be marked "Final” and submission dis
continued for that fiscal year.

* * * * •*'
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(f) Each State agency shall provide 
program assistance as follows:

(1) Each State agency, or FNSRO 
where applicable, shall provide consul-, 
tive, technical, and managerial person
nel to administer programs, monitor per
formance, and measure progress toward 
achieving program goals, as specified in 
the State Plan of Child Nutrition Opera
tions provided for under § 210.4a of the 
regulations governing the National 
School Lunch Program (7 CFR Part 210).

(2) To meet the minimum criteria for 
approval, the portion of the State Plan 
which deals with program assistance 
must include: (i) objectives, (ii) rea
sons for the establishment of the objec
tives, (iii) methods to be used to accom
plish the objectives, and (iv) evaluation 
methods to be used in determining if the 
objectives are being met.

(3) Such assistance shall include visits 
to participating schools to ensure com
pliance with program regulations and 
with the Department’s nondiscrimina
tion regulations (Part 15 of this title) , 
issued under Title VI, of the Civil Rights 
Act of 1964.

(4) Documentation of jsuch assistance 
shall be maintained on file by the State 
agency, or FNSRO where applicable.

(g) State agencies shall adequately 
safeguard all assets and assure that they 
are used solely for authorized purposes.

* * * ♦ *
(j) State agencies shall require com

pliance by School Food Authorities with 
applicable provisions of this part.

15. § 220.25 is amended by deleting and 
reserving paragraph (b) and revising 
paragraph (a) to read as follows:
§ 220.25 Claims against School Food 

Authorities.
(a) State agencies shall disallow any 

portion of a claim and recover any pay
ment made to a School Food Authority 
that was not properly payable under this 
part. State agencies will use their own 
procedures to disallow claims and re
cover overpayments already made.

(b) [Reserved]
* * * * *

16. § 220.26 is revised to read as 
follows:
§ 220.26 Management evaluations and 

audits.
(a) Each State agency shall provide 

for audits of the funds and operations 
of the programs covered by this part at 
the State and School Food Authority 
levels, to be made with reasonable fre
quency, but, beginning in fiscal year 1976, 
not less frequently than once every two 
years. The audits shall determine the 
fiscal integrity of financial transactions 
and reports, and the compliance with 
applicable laws and regulations and with 
the administrative requirements set 
forth in Appendix G of 34 CFR Part 
256. Audits may be made by State agency 
internal auditors, by State Auditors 
General, by State Controllers, or by 
other comparable State audit groups, 
or by Certified Public Accountants or 
State licensed public accountants.

(b) Each State agency shall develop 
a plan for the conduct of audits which 
shall be incorporated into the State 
Plan of Child Nutrition Operations pro
vided for under § 210.4a of this chapter. 
The plan shall: (1) state the frequency 
of audits of State agency and School 
Food Authorities and delineate the posi
tive action to be taken during fiscal 
years 1976 and 1977 to achieve audit fre
quency of not less than once every two 
years as set forth in § 220.26(a); (2) pro
vide a description of the State agency in 
adequate detail to demonstrate the in
dependence of the audit organization; 
£md (3) provide a systematic method to 
assure timely and appropriate resolution 
-of audit findings and recommendations.

(c) While OA shall rely to the fullest 
extent feasible upon State sponsored 
audits, it shall, whenever considered 
necessary, (1) make audits on a state
wide basis, (2) perform on-site test 
audits, and (3) review audit reports and 
related working papers of audits per
formed by or for State agencies.

(d) Use of audit guides available from 
OA is encouraged. When these guides are 
utilized. OA will coordinate its audits 
with State sponsored audits to form a 
network of intergovernmental audit 
systems.

(e) Each State agency shall provide 
FNS with full opportunity to conduct 
management evaluations (including 
visits to schools) of all operations of the 
State agency under the programs cov
ered by this part and shall provide OA 
with full opportunity to conduct audits 
(including visits to schools) of all opera
tions of the State agency under such 
programs. Each State agency shall make 
available its records, including records 
of the receipt and expenditure of funds 
under such programs, upon a reasonable 
request by FNS or OA. OA shall also 
have the right to make audits of the 
records and operations of any school.

(f) In making management evalua
tions or audits for any fiscal year, FNS, 
or OA, may disregard any overpayment 
which does not exceed $35 or, fn the case 
of State agency administered programs, 
does not exceed the amount established 
under State law, regulations, or proce
dure as a minimum amount for which 
claim will be made for State losses gen
erally. However, no overpayment shall be 
disregarded where there are unpaid* 
claims of the same fiscal year from 
which the overpayment can be deducted, 
or where there is substantial evidence of 
violation of criminal law or civil fraud 
statutes.

17. A new § 220.26a is added to read as 
follows:
§ 220.26a Procurement standards.

(a) General purpose and scope. This 
section provides standards for use by 
State agencies in establishing procedures 
for the procurement of supplies, equip
ment, and other services with State Ad
ministrative Expenses or Nonfood As
sistance Program funds. These standards 
will be applicable a t the School Food 
Authority level in the use of Nonfood 
Assistance Program funds effective

’July. 1, 1977. These standards are fur
nished to ensure that such materials and 
services are obtained in an effective 
manner and in compliance with the pro
visions of applicable Federal law and 
Executive Orders. State agencies or 
School Food Authorities may use their 
own procurement regulations which re
flect applicable State and local law, 
rules, and regulations, provided that 
procurement adheres to the standards 
set forth in this section.

(b) The standards contained in this 
section do not relieve the State agency 
or School Food Authority of the respon
sibilities arising under its contracts. The 
State agency or School Food Authority is 
the responsible authority regarding the 
settlement and satisfaction of all con
tractual and administrative issues aris
ing out of procurements entered into in 
support of a grant. This includes, but is 
not limited to: disputes, claims, protests 
of award, source evaluation, or other 
matters of a contractual nature. Mat
ters concerning violation of law are to 
be referred to the State or Federal au
thority that has proper jurisdiction.

(c) The State agency or School Food 
Authority shall maintain a code or stand
ard of conduct which shall govern the 
performance of its officers, employees, 
or agents in contracting with and ex
pending Federal grant funds. The State 
agency’s or School Food Authority’s 
officers, employees, or agents shall nei
ther solicit nor accept gratuities, favors, 
or anything of monetary value from con
tractors or potential contractors. To the 
extent permissible under State law, rules, 
or regulations, such standards shall pro
vide for appropriate penalties, sanctions, 
or other disciplinary actions to be ap
plied for violations of such standards 
either by the State agency’s or School 
Food Authority's officers, employees, or 
agents, or by contractors or their agents.

(d) All procurement transactions of 
the State agency or School Food Au
thority, regardless of whether negotiated 
or advertised and without regard to dol
lar value, shall be conducted in a manner 
so as to provide maximum open and free 
competition. The State agency or School 
Food Authority should be alert to orga
nizational conflicts of interest or non
competitive practices among contractors 
which may restrict 'or eliminate com
petition or otherwise restrain trade.

(e) The State agency or School Food 
Authority shall establish procurement 
procedures which comply with the pro
visions of this section.

(f) Proposed procurement actions shall 
be reviewed by appropriate officials of 
the State agency or School Food Au
thority to avoid purchasing unnecessary 
or duplicative items. Where appropriate, 
an analysis shall be made of lease and 
purchase alternatives to determine which 
would be the most economical, practical 
procurement.

(g) Invitations for bids or requests for 
proposals shall be based upon a clear and 
accurate description of the technical re
quirements for the material, product, or 
service to be procured. Such description 
shall not, in competitive procurements.
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contain features which unduly restrict 
competition. “Brand name or equal” de
scription may be used as a means to 
define the performance or other salient 
requirements of a procurement and, 
when so used, the specific features of 
the named brand which must be met by 
offerors should be clearly specified.

(h) Positive efforts shall be made by 
the State agency or School Food Au
thority to utilize small business and 
minority-owned business sources of sup
plies and services. Such efforts should 
allow these sources the maximum feas
ible opportunity to compete for contracts 
to be performed with Federal grant 
funds.

(i) The type of procuring instruments 
used (e.g., fixed-price contracts, cost re-, 
imbursable contracts, purchase orders, 
incentive contracts, etc.) shall be appro
priate for the particular procurement 
and for promoting the best interest of 
the Federal programs involved. The 
“cost-plus-a-percentage-of-cost” method 
of contracting shall not be used.

(j) Formal advertising, with adequate 
purchase description, sealed bids, and 
public openings shall be the required 
method of procurement unless negotia
tion pursuant to subparagraph 4 of this 
paragraph is necessary to accomplish 
sound procurement. However, procure
ments of $10,000 or less need not be so 
advertised unless otherwise required by 
State law or regulations. When formal 
advertising is employed:

(1) The awards shall be made to the 
responsible bidder whose bid is responsive 
to the invitation and is most advantage
ous to the State agency or School Food 
Authority, price and other factors con
sidered. Factors such as discounts, trans
portation costs, and taxes may be con
sidered in determining the lowest bid.

(2) Invitations for bids shall clearly 
set forth all requirements which the bid
der must fulfill in order for his bid to be 
evaluated by the State agency or School 
Food Authority.

(3) Any or all bids may be rejected 
when it is in the State agency’s or School 
Food Authority’s interest to do so, and 
such rejections are in accordance with 
applicable State and local law, rules, and 
regulations.

(4) Procurements may be negotiated 
by the State agency or School Food Au
thority if it is not practicable or feasible 
to use formal advertising. Notwithstand
ing the existence of circumstances justi
fying negotiations, competition shall be 
obtained to the maximum extent prac
ticable. Generally, procurements may be 
negotiated if one or more of the follow
ing conditions prevail:

(i) The public exigency will not per
mit the delay incident to advertising;

<ii) The material or service to be pro
cured is available from only one person 
or firm; all contemplated sole source 
procurements where the aggregate ex
penditure is expected to exceed $5,000 
shall be referred to the Department or 
State agency as applicable for prior ap
proval;

(iii) The aggregate amount involved 
does not exceed $10,000;
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(iv) The contract is for personal or 
professional services, or for any service 
to be rendered by a university, college, 
or other educational institution;

(v) No acceptable bids have been re
ceived after formal advertisings

(vi) The purchases are for highly per
ishable materials or medical supplies, for 
materials or services where the prices 
are established by law, for technical items 
or equipment requiring standardization 
and interchangeability of parts with 
existing equipment, for experimental, de
velopmental or research work, for sup
plies purchased for authorized resale, and 
for technical or specialized supplies re
quiring substantial initial investment for 
manufacture; or

(vii) Negotiation is otherwise author
ized by law, rules, or regulations.

(k) Contracts shall be made by State 
agencies or School Food Authorities only 
with responsible contractors who possess 
the potential ability to perform success
fully under the terms and conditions of 
a proposed procurement. Consideration 
shall be given to such matters as con
tractor integrity, record of past perform
ance, financial and technical resources, 
and accessibility to other necessary re
sources.

(l) The procurement records of files 
of State agencies or School Food Au
thorities for negotiated purchases in 
amounts in excess of $10,000 shall pro
vide a t least the following pertinent in
formation: (1) justification for the use 
of negotiation in lieu of advertising, (2) 
contractor selection, C3) the basis for 
the cost or price negotiated.

(m) A system for contract administra
tion shall be maintained by the State 
agency or School Food Authority to as
sure contractor compliance with terms, 
conditions, and specifications of the con
tract or order, and to assure adequate 
and timely follow-up of all purchases.

(n) The State agency or School Food 
Authority shall include provisions to de
fine a sound and complete agreement in 
ail contracts which it awards when the 
contract costs are to be borne by Federal 
funds.

(o) In awarding contracts the State 
agency or School Food Authority must 
comply with the following requirements :

(1) The State agency’s or School Food 
Authority’s contracts shall contain con
tractual provisions or conditions which 
will allow for administrative, contract
ual, or legal remedies in instances where 
contractors violate or breach contract 
terms, and provide for such sanctions 
and penalties as may be appropriate.

(2) All contracts awarded by State 
agencies or School Food Authorities in 
excess of $10,000 shall contain suitable 
provisions for termination by the State 
agency or School Food Authority includ
ing the manner by which it will be ef
fected and the basis for settlement. In 
addition, such contracts shall set forth 
the conditions under which the contract 
may be terminated for default as well as 
conditions where the contract may be 
terminated because of circumstances be
yond the control of the contractor.

(3) Where applicable, all contracts 
awarded by State agencies or School 
Food Authorities in excess of $10,000 
which involve the employment of me
chanics or laborers shall include a pro
vision for compliance with section 103 
of the Contract Work Hours and Safety 
Standards Act (40'U.S.C. 327-330) as 
supplemented by Department of Labor 
regulations (29 CFR Part 5). Under sec
tion 103 of the act, each contractor shall 
be required to compute the wages of 
every mechanic and laborer on the basis 
of a standard work day of 8 hours and 
a standard work week of 40 hours. Work 
in excess of the standard work day or 
work week is permissible provided that 
the worker is compensated a t a rate of 
not less than iy2 times the basic rate 
of pay for all hours worked in excess of 
8 hours in any calendar day or 40 hours 
in the work week. These requirements 
do not apply to the purchases of supplies 
or materials or articles ordinarily avail
able on the open market or contracts for 
transportation.

(4) Contracts awarded by State agen
cies or School Food Authorities, the prin
cipal purpose of which is to create, de
velop, or improve products, processes or 
methods; or for exploration into fields 
which directly concern public health, 
safety, or welfare; or contracts in the 
field of science or technology in which 
there has been little significant experi
ence outside of work funded by Federal 
assistance, shall contain a notice to the 
effect that matters regarding rights to 
inventions, and materials generated un
der the contract or agreement are sub
ject to the regulations issued by the 
Department. The contractor shall be ad
vised as to the source of additional in
formation regarding these matters.

(5) All negotiated contracts (except 
those of $10,000 or less) awarded by 
State agencies or School Food Authori
ties shall include a provision to the 
effect that the State agency or School 
Food Authority, the Department, the 
Comptroller General of the United 
States, or any of their duly authorized 
representatives, shall have access to any 
books, documents, ^papers, and records 
of the contractor which are directly 
pertinent to a specific grant program for 
the purpose of making audit, examina
tion, excerpts, and transcriptions.

(6) Contracts in excess of $100,000 
shall contain a provision which requires 
compliance with all applicable stand
ards, orders, or regulations issued pursu
ant to the Clean Air Act of 1970, as 
amended (42 U.S.C. 1857b et seq.). Sus-:, 
pected violations shall be reported by 
the State agency or School Food Au
thority in writing to the Regional Office 
of the United States Environmental Pro
tection Agency, with a copy to the De
partment.

(p) State agencies or School Food Au
thorities shall observe their regular re
quirements and practices with respect to 
bonding and insurance.

18. A new ? 220.26b is added to read 
as follows:
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§ 220.26b P roperty  m anagem ent re 
quirem ents.

(a) General purpose and scope. This 
section prescribes policies and proce
dures governing title, use, and disposi
tion of personal property obtained by tile 
State agency, whose cost was borne in 
whole or in part with Nonf ood Assistance 
or State Administrative Expense funds. 
This section applies whether the State 
agency is acting in its own capacity or is  ̂
acting in the capacity of a School Food 
Authority, and whether the property is 
obtained for its own use or for use in the 
food service operation in public schools 
participating in any program authorized 
under the National School Lunch Act or 
Child Nutrition Act. The procedures con
tained herein also shall be followed by 
School Food Authorities beginning July 
1, 1977. State agencies and School Food 
Authorities may follow their own prop
erty management policies and proce
dures provided they observe the require
ments of this section.

(b) Nonexpendable personal property. 
The following requirements shall be ob
served in the acquisition, use and dis
position of nonexpendable personal 
property:

(1) Title. When nonexpendable per
sonal property is acquired by a State 
agency or by a School Food Authority, 
in whole or in part with Federal funds, 
title shah be vested in the State agency 
or School Food Authority, as applicable.

(2) Use. The State agency or School 
Food Authority shall retain such prop
erty in the program as long as there is 
a need for such property to accomplish 
the purpose of the program whether or 
not the program continues to be sup
ported by Federal funds.

(3) Disposition. When there is no 
longer a need for such property to ac
complish the purpose of the Federal pro
gram for which it was acquired, the 
State agency of School Food Authority 
shall use the property in connection with 
other Federal programs it administers. 
Priority shall be given to Federal pro
grams administered by the Department 
over the programs administered by other 
Federal agencies. When the State agency 
or School Food Authority no longer has 
need for such property in any of its fed
erally assisted programs, the property 
may be used for the State agency’s or 
School Food Authority’s own official ac
tivities. In such situations, the State 
agency or School Food Authority may 
use the property without reimbursement 
to the Department, or State agency as 
applicable, or sell the property and re
tain the proceeds if the property had an 
acquisition cost of less than $500 per unit 
and has been used 4 years or more. In the 
case of other property, the State agency 
or School Food Authority may retain the 
property for its own use, provided that a 
fair compensation is made to the Depart
ment, or State agency as applicable, for 
the Federal share of the property. The 
amount of compensation shall be com
puted by applying the percentage of 
Federal participation in the cost of the 
property to the current fair market value
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of the property. If the State agency or 
School Food Authority has no need for 
the property,, disposition shall be made 
as follows:

CD Except for property having an ac
quisition cost of less than $500 per unit 
Which has been used for 4 years or more, 
the State agency or School Food Author
ity shaU sen property having an acquisi
tion cost of $1,000 or less per unit and 
reimburse the Department, or State 
agency as applicable, in accordance with 
paragraph (a) (3) (ii) of this section.

(ii) If  the property had an acquisition 
cost of over $1,000 per unit, the State 
agency or School Food Authority shall 
request disposition instructions from the 
Department, or State agency as appli
cable. If the Department, or State agency 
as applicable, has no need for the prop
erty, the availability of the property 
shall be reported to the General Services 
Administration (GSA) by the Depart
ment to determine whether a require
m ent for the property exists in other 
Federal programs. The Department, or 
State agency as applicable, will issue in
structions to the State agency or School 
Food Authority within 120 days follow
ing the; receipt of the request. If the 
State agency or School Food Authority 
is instructed to ship th  proeprty else
where, the State agency or School Food 
Authority will be reimbursed by the De
partment or State agency as applicable, 
with an amount which is computed by 
applying, the percentage of the State 
agency’s or School Food Authority’s par
ticipation in the cost of the property 
to the current fair market value of the 
property plus any shipping or interim 
storage costs incurred. If the State 
agency or School Food Authority ià in
structed to otherwise dispose of the prop
erty, the State agency or School Food 
Authority will be reimbursed by the De
partment, or State agency as applicable, 
for the costs incurred in the disposition. 
If disposition instructions are not issued 
within 120 days af ter reporting, the State 
agency or School Food Authority shall 
sell the property and reimburse the De
partment, or State agency as applicable, 
an amount which is computed by apply
ing the percentage of Federal participa
tion in/the cost of the property to the 
sales proceeds. Further, the State agency 
or School Food Authority may be per
mitted to retain $100 or 10 percent of the 
proceeds, whichever is greater, for the 
State agency’s or School Food Author
ity’s selling and handling expenses.

(hi) Special property. When the De
partment, or State agency as applicable, 
determines that nonexpendable personal 
property with an acquisition cost of $1,- 
000 or more and financed solely with 
Federal funds is unique, or difficult or 
costly to replace, the department, or 
State agency as applicable, may reserve 
the right to require the State agency 
or School Food Authority to transfer 
title to the property to the Department, 
or State agency as applicable, or to a 
third party subject to the following 
provisions:

(A) The right to require the tranfer 
of title may be reserved only by means
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of an express special condition in the 
grant or contract, or, if approval for the 
acquisition of the property is given after 
the grant is awarded, by means of a 
written stipulation a t the time the ap
proval is given.

(B) The property shall be appropri
ately identified in  the award document 
or otherwise made known to the State 
agency or School Food Authority..

(C) The Department, or State agency 
as applicable, will not exercise this right 
until the State agency or School Food 
Authority no longer needs the property 
in  the program for which it was acquired. 
That need will be deemed to end on the 
date of completion or termination of the 
grant or contract unless the State agency 
or School Food Authority continues to 
conduct the program after that date and 
demonstrates to the Department, or 
State agency as applicable, a  continued 
need for the property in the program.

(D) The Department, or State agency 
as applicable, will issue disposition in
structions within 120 days after the com
pletion of the need for the property under 
the program for which i t  was acquired. 
If instructions are not issued within such 
120-day period, the Department’s or 
State agency’s right shall lapse, and the 
State agency or School Food Authority 
shall apply the applicable standards con
tained in paragraphs (b) (2) and (b) (3) 
of this section.

(E) The State agency or School Food 
Authority shall be entitled to reimburse
ment for any shipping and interim stor
age costs it incurs pursuant to the De
partment’s, or State agency’s as appli
cable, disposition instructions.

(4.) Property management standards. 
The State agency or School Food Au
thority property management standards 
far nonexpandable personal property 
shall also include the following pro
cedural requirements:

(i) Property records shall be main
tained accurately and provided for: CA) 
a description of the property; (B) manu
facturer’s serial number or other identi
fication number; (C) acquisition date 
and cost; (D) source of the property, 
(E) percentage of Federal funds used in 
the purchase of the property; (F) loca
tion, use, and condition of the property; 
and (G) ultimate disposition data in
cluding sales price or the method used 
to determine current fair market value 
if the State agency or School Food Au
thority reimburses the Department, or 
State agency as applicable, for its share.

(ii) A physical inventory of property 
shall be taken and the results reconciled 
with the property records a t  least once 
every 2 years to verify the existence, cur
rent utilization, and continued need for 
the property.

(iii) A control system shall be in effect 
to ensure adequate safeguards to pre
vent loss, damage, or the theft of the 
property. Any loss, damage, or the theft 
of nonexpendable property shall be in
vestigated and fully documented. The 
State agency or School Food Authority 
shall be responsible for replacing or re
pairing (with funds of such State agency 
or School Food Authority) property
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which is lost, damaged, or destroyed due 
to the negligence of the State agency or 
School Pood Authority.

(iv) Adequate maintenance proce
dures, recommended by the manufac
turer, shall be implemented to keep the 
property in good condition.

(v) Proper sales procedures shall be 
established for unneeded property which 
would provide for competition to the ex
tent practicable and result in the highest 
possible return.

(c) Expendable personal property. The 
State agency or School Food Authority 
may at its option either retain or sell 
items of expendable personal property 
when no longer needed for any federally 
sponsored activity (including activities 
sponsored by other Federal agencies). 
Compensation to the Department, or 
State agency as applicable, is required if 
the aggregate fair market value of all 
of those items acquired under the grant 
or contract exceeds $500 when no longer 
needed for any federally sponsored 
activity. The amount of compensation 
shall be computed by applying the per
centage of Federal participation in the 
cost of the original property to the cur
rent fair market value of items retained 
and to the sales proceeds of items sold.

(d) Intangible personal property.—(1) 
Patents and inventions. If any program 
activity produces patents, patent rights, 
processes or inventions in the course of 
work aided by the Department, such fact 
shall be promptly and fully reported to 
the Department, or State agency as ap
plicable. Unless there is prior agreement 
between the State agency and the De
partment on disposition of such items, 
the Department shall determine whether 
protection of such invention or discovery 
will be sought and how the rights in the 
invention or discovery—including rights 
under any patent issued thereon—shall 
be disposed of and administered in order 
to protect the public interest consistent 
with “Government Patent Policy” (Pres
ident’s Memorandum for Heads of Ex
ecutive Departments and Agencies, Au
gust 23, 1971), and “Statement'of Gov
ernment Patent Policy” (36 FR 16889).

(2) Copyrights. When a program activ
ity results in a book or other copyright- 
able material, the author or State agency 
or School Food Authority is free to copy
right the work, but the Department re
serves a royalty-free, nonexclusive and 
irrevocable license to reproduce, publish 
or otherwise use and to authorize others 
to use the work for government purposes.

(e) Publications. Any publication or 
presentation resulting from or primarily 
related to Federal financial assistance 
shall contain the following acknowledge
ment:

The activity which is the subject of 
this report was supported in whole or in 
part by the U.S. Department of Agricul
ture, Food and Nutrition Service. How
ever, the opinions expressed herein do 
not necessarily reflect the position or 
policy of the U.S. Department of Agri
culture, and no official endorsement by 
the U.S. Department of Agriculture 
should be inferred.

RULES AND REGULATIONS

§ 220.28 [Amended]
19. § 220.28 is amended by inserting 

the following sentence before the last 
sentence of paragraph (a ) : “FNS shall 
promptly notify the State agency, or 
School Food Authority in writing of any 
determination made under this para
graph and explain the reasons for the de
termination.” Note: The reporting and/ 
or recordkeeping requirements contained 
herein have been approved by the Office 
of Management and Budget in accord
ance with the Federal Reports Act of 
1942.
(Catalog of Federal Domestic Assistance 
Program No. 10.553, National Archives Ref
erence Services.)

Except as provided in § 220.26a., this 
amendment shall become effective July 
24, 1975.

Dated: July 18,1975.
John Damgard, 

Acting Assistant Secretary.
[FR Doc.75-19150 Filed 7-23-75;8:45 am [

CHAPTER IX— AGRICULTURAL MARKET
ING SERVICE (MARKETING AGREE
MENTS AND ORDERS; FRUITS, VEGE
TABLES, NUTS), DEPARTMENT OF 
AGRICULTURE

[Valencia Orange Reg. 508]
PART 908— VALENCIA ORANGES GROWN 

IN ARIZONA AND DESIGNATED PART 
OF CALIFORNIA

Limitation of Handling
This regulation fixes the quantity of 

California-Arizona Valencia oranges that 
may be shipped to fresh market during 
the weekly regulation period July 25-31, 
1975. I t  is issued pursuant to the Agri
cultural Marketing Agreement Act of 
1937, as amended, and Marketing Order 
No. 908. The quantity of Valencia oranges 
so fixed was arrived at after considera
tion of the total available supply of Va
lencia oranges, the quantity of Valencia 
oranges currently available for market, 
the fresh market demand for Valencia 
oranges, Valencia orange prices, and the 
relationship of season average returns to 
the parity price for Valencia oranges.
§ 908.808 Valencia Orange Regulation 

508.
(a) Findings. (1) Pursuant to the 

marketing agreement, as amended, and 
Order No. 908, as amended (7 CFR Part 
908), regulating the handling of Valen
cia oranges grown in Arizona and desig
nated part of California, effective under 
the applicable provisions of the Agricul
tural Marketing Agreement Act of 1937, 
as amended (7 U.S.C. 601-674), and upon 
the basis of the recommendations and 
information submitted by the Valencia 
Orange Administrative Committee, es
tablished under the said amended mar
keting agreement and order, and upon 
other available information, it is hereby 
found that the limitation of handling of 
such Valencia oranges, as hereinafter 
provided, will tend to effectuate the de
clared policy of the act.

(2) The need for this regulation to 
limit the respective quantities of Valen
cia oranges that may be marketed from 
District 1, District 2, and District 3 dur
ing the ensuing week stems from the pro
duction and marketing situation con
fronting the Valencia orange industry.

(i) The committee has submitted' its 
recommendation with respect to the 
quantities of Valencia oranges that 
should be marketed during the next suc
ceeding week. Such recommendation, de
signed to provide equity of marketing 
opportunity to handlers in all districts, 
resulted from consideration of the fac
tors enumerated in the order. The com
mittee further reports that the fresh 
market demand for Valencia oranges 
continues to weaken in response to in
creasing shipments of deciduous tree 
fruits and melons. Prices f.o.b. averaged 
$3.41 per carton on a reported sales vol
ume of 700,000 cartons last week, com
pared with an average f.o.b. price of 
$3.42 per carton and sales of 559,000 
cartons a week earlier. Track and rolling 
supplies a t 345 cars were up 99 cars from 
last week.

(ii) Having considered the recom
mendation and information submitted 
by the committee, and other available in
formation, the Secretary finds that the 
respective quantities of Valencia oranges 
which may be handled should be fixed as 
hereinafter set forth.

(3) I t  is hereby further found that it 
is impracticable and contrary to the pub
lic interest to give preliminary notice, 
engage in public rule-making procedure, 
and postpone the effective date of this 
regulation until 30 days after publica
tion hereof in the F ederal R egister (5 
U.S.C. 553) because the time intervening 
between the date when information upon 
which this regulation is based became 
available and the time when this regula
tion must become effective in order to ef
fectuate the declared policy of the act is 
insufficient, and a reasonable time is per
mitted, under the circumstances, for 
preparation for such effective time; and 
good cause exists for making the provi
sions hereof effective as hereinafter set 
forth. The committee held an open meet
ing during the current week, after giving 
due notice thereof, to consider supply 
and market conditions for Valencia 
Oranges and the need for regulation; in
terested persons were afforded an oppor
tunity to submit information and views 
a t this meeting; the recommendation 
and supporting information for regula
tion during the period specified herein 
were promptly submitted to the Depart
ment after such meeting was held; the 
provisions of this regulation, including 
its effective time, are identical with the 
aforesaid recommendation of the com
mittee, and information concerning such 
provisions and effective time has been 
disseminated among handlers of such 
Valencia oranges; it is necessary, in or
der to effectuate the declared policy of 
the act, to make this regulation effective 
during the period herein specified; and 
compliance with this regulation will not 
require any special preparation on the 
part of persons subject hereto which can-
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