26514

stating the reasons for the decislon, and
advising the requester of the right to
Judicial review of such decision.

(¢) Fallure to comply with time limits
set forth in § 5.51 or in this subsection
constitutes an exhaustion of the reques-
ter's administrative remedies.

[FR Doc.75-16328 Filed 6-23-756:8:45 am|

CHAPTER |—OFFICE OF EDUCATION, DE-
PARTMENT OF HEALTH, EDUCATION,
AND WELFARE

PART 123—BILINGUAL EDUCATION
Interim Regulations

Notice of proposed rulemaking was
published in the Froeran REGISTER on
March 12, 1975 (40 FR 11590), setting
forth amendments to the Bilingual Edu-
cation Regulations published in the
Feperal REGIsTER on May 22, 1974 (39
FR 17963) . As provided by section 431(b)
of the General Education Provisions Act,
as amended by section 509 of the Educa~
tion Amendments of 1974, interested par-
ties were invited to make comment upon
the proposed regulation changes,

Pursuant to section 703(c) and section
732(c) of the Bilingual Education Act,
the National Advisory Council on Bilin-
gual Education, State and local educa-
tional agencies, appropriate organiza-
tions representing parents and children
of limited English-speaking ability, and
appropriate groups and organizations
representing teachers and educators in-
volved in bilingual education were con-
sulted in the development of the regula~-
tions.

A. Summary of Comments—Changes
in the regulations. The following written
comments were submitted to the Office
of Education regarding the content of
the proposed amendments. After the
summary of each comment, a response is
set forth stating changes which have
been made in the regulations, or the
reasons why no change is deemed neces-
sary. The comments are arranged in
order of the sections of the final reg-
ulations.

1, Section 123.02 Definitions—Com-
ment. One commenter suggested o
change in the definition of the term
“limited English-speaking ability' to in-
clude individuals who come from en-
vironments where a language other than
English has a dominant influence. The
commenter is concerned about Indian
children who converse in the English
language but are not fully competent in
its written and oral usage.

Response, The term “limited English~
speaking ability"” as defined in § 123.02
of the proposed rule is taken from sec-
tion 703(a) (1) of the amended Bilingual
Education Act. It Includes individuals
who come from environments where a
language other than English is dominant
and, by reason thereof, have difficulty
speaking and understanding instruction
in the English language. Indian children
who come from an environment where a
language other than English is dominant
would fall within the meaning of “lim-

ited English-speaking ability,” if diffi-
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culty in speaking and understanding In-
struction in English results. Both the
Act and regulations contain specific ref-
erences to participation of Indian chil-
dren (section 706 of the Act, 20 US.C.
880b-3a, and § 123.13(¢) of the proposed
regulation). Since the needs of such In-
dian children are already contemplated
in the definition of “limited English-
speaking ability" and, since the substitu-
tion of a phrase different from that in
the statute would be unwarranted, no
change Is deemed necessary.

Comment., Two commenters objected
to the requirement in the definition of
the term “program of bilingual educa-
tion” that, “In no event shall the pro-
gram be designed for the purpose of
teaching a forelgn language to English-
speaking children.” One commenter sug-
gested that the requirement be removed,
because “* * * Dbilingual education
should become part of the mainstream
of American education * * * The child
from limited English-speaking back-
ground and his classmate, who may be
fluent in English, both benefit if each
child's second language s given a place
in the school curriculum.” The other
commenter suggested a liberal interpre-
tation of the requirement so that par-
ticipating English-speaking children be
taught the native language of the limited
English-speaking children. The com-
menter is concerned that the present re-
quirement would “be used by reluctant
school administrators as an excuse to
further segregate students in a bilingual
program, or it might be interpreted by
those wanting bilingual education as &
two-way street as prohibiting {t.”

Response. The requirement is taken
from section 703(a) (4) (B) of the Bilin-
gual Education Act, as amended by Pub.
L. 93-380, and its Inclusion is mandated
by that section of the Act. It is explicitly
mentioned In the Conference report on
the amended Bilingual Education Act
(Sen. Rept. No, 93-1026, at 149 (1974) ).
It is clearly appropriate that this provi-
sion be reflected In the program regula-
tion.

The purpose of Title VII is not to pro-
vide general support for teaching a for-
elgn language to children who speak
English, but rather to provide assistance
to local educational agencies in attempt-
ing to provide equal educational oppor-
tunity for children of limited English-
speaking ability (section 702(a) of the
Act), The statute and the regulations
provide for the voluntary enrollment, in
a program of bilingual education, of
children whose language Is English and
who may already be receiving foreign
language Instruction in thelr regular
curricula; such children may thereby ac-
quire an understanding of the cultural
heritage of children of limited English-
speaking ability for whom the particular
program of bilingual education is de-
signed (Id. section 703(n) (4) (B) of the
Act). However, such voluntary enroll-
ment cannot alter the basic thrust of the
program to aid those of limited Eng-

lish speaking ability.
The requirement that the program

not be designed for the purpoge of teach-
ing a foreign language to English-speak-
ing children s not intended to foster
isolation of children of limited English-
speaking ability nor preclude making
bilingual education a “two-way street,"
but rather to prevent the diversion of
program funds and energles to non-
statutory purposes. The question of iso-
lation or separation of children by lan-
gauge or ethnic background is addressed
in §123.12(d)(1) of the regulations.
Singe the regulation follows the statutory
requirements, no change Is deemed

NECessary.

Comment. One commenter recom-
mended that various changes be made
with respect to the definition of “teach~
er” with regard to State teacher certifi-
cation requirements and suggested other
requirements for consultation with
teacher organizations or representatives
concerning such matters as approval of
bilingual education programs and con-
sultation with teachers.

Response. The comment appears Lo re-
late to matters in the nature of local
administration and is not appropriately
within the purview of a program regula-
tion In view of section 432 of the General
Education Provisions Act.

2. Section 123.12 Authorized activi-
ties—Comment. Several commenters ob-
Jected to the absence of any reference to
inservice training in § 123.12.

Response. Section 123.12(a) (2) of the
regulation (45 CFR 123.12(a) (2) ), which
provides for inservice training is not
changed by the proposed regulation and
remains in effect.

Comment, One commenter objected
that there is no specific mention in § 123.-
12(h) that teachers employed in non-
profit private schools working with chil-
dren of limited English-speaking ability
are eligible for teacher training activities
and for fellowships under § 123.12-1,

Response, Section 123.15(a) (3) of the
regulation requires that the local edu-
cational agency address the special edu-
catlonal needs of children of limited
English-speaking ability enrolled in non-
profit private schools to which the pro-
gram 18 directed to the same extent as
the special educetional needs of children
of limited English-speaking ability en-
rolled in the schools of the applicant
local educational agency.

To the extent that such special edu-
cational needs (of non-public school
children) include inservice or other
training for teachers of children in non-
public schools, nothing in the regulation
precludes the local educational agency
from addressing this type of need.
Teachers in non-public schools would
thus appear to be eligible to participate
in LEA-administered teacher training
activities, In accordance with the ap-
plicable provisions of the regulation.

‘With regard to the fellowship program,
fellowships are awarded for & period of
study in institutions of higher education
for persons preparing to become train-
ers of teachers in bilingual education
(viz. teachers of bilingual education in

an institution of higher education). Fel-
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lows are {0 pursug 2 program leading
an mndvanced degree 4n that
Whether or not an applicant for a fel-
lowship has (or has not) been affilinted
with & non-public school (or for that
matter, a public school) does not appear
to be & relevant consideration with re-

-speaking
ability In public and non-public schools
alike.

3. Section 123.13 Applications. Com-
ment, Section 123.13(b)(5) of the cur-
rent regulation provides for the submis-
sion of annual and other reports to the
Commissioner, One commenter observed
that more meaningful reports from proj-
ect grantees are needed in order to as-
sist the Office of Education in measur-
ing overall program success, identifying
projects which may warrant replication,
and making meaningful funding deci-
sions. The comment also recommended
that OE establish specific minimum eval-
uation requirements, including the eval-
uation report format.

Response. The existing regulatory lan-
guage provides a sufficient basls for re-
quiring reports adequate to assist the
Commissioner in the administration of
the program. Current reporting forms
and requirements (including evaluation
reports) will be the subject of further
review in light of the comment. In the
event that amplifying or clarifying lan-
guage is deemed necessary in the regu-
lation, this will be considered In con-
nection with the preparation of the reg-
ulation for fiscal year 1976.

Comment. One commenter noted the
absence of reference to the requirement
for State educational agency review of
applications.

Response. Section 123.13(b) (8) of the
current regulation, which is not altered
by the March 12 proposed rule, provides
that an application for assistance under
the program must indicate that the ap-
propriate State educational agency has
been given a reasonable opportunity to
review the proposed program,

4. Section 123.14 Criteria. Comment.
One commenter questioned the advisa-
bility of eriteria in §123.14() (1) d) gnd
(1) of the proposed regulation which set
forth, as subcriteria for evaluating the
relative need for assistance, the geo-
graphic distribution of children of lim-
ited English-speaking abllity within the
State and the relative need of persons
in different geographic areas within the

furnished by State educational agencies,
and that points awarded for such data
should be applied to all applications sub-
mitted by school districts within the re-
spective States.

Response, The geographic distribution

of target children within the State and
mmumw«mm
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Section 721(¢) of the Bilingunl Education
Act, as amended by Pub. L. 93-380, pro-
vides that, in determining the distribu-
tion of funds under the Act, the Commis-
sioner shall give priority to “areas having
the greatest need for programs sssisted
under this title." The emphasis given this
factor in the new legislation suggests the
importance with which it {5 viewed by the
Congress. The Office of Education is seek-
ing to improve the data base upon which
these criteria are applied by application
reviewers to take into account data sub-
mitted by State educational sgencies.
Efforts at greater clarification with re-
gard to these criteria will be pursued
with respect to the fiscal year 1976 grant
award cycle.

5. Section 12315 Parlicipation of
children enrolled in private schools—
Comment. One commenter suggested
that the eligibllity of chlidren in a pri-
vate school whose dominant language is
not the dominant language of the chil-
den to be served in the public school by
the proposed program be changed to in-
clude children in a private school "whose
dominant language is effected (sic) by
influences of another language which is
not the dominant language of the chil-
dren to be served in the public school by
the proposed program."

Response. The thrust of the comment-
er’s suggestion is to ensure that Indian
children who converse in the dominant
English language but are unable to com-
prehend and use the English language
effectively be inclued in a program of
bilingual education. Since Indian chil-
dren are already included by the provi-
sions of section 706(a) of the pre-Pub.
L, 38-380 Act and such provision 18 im-
plemented throughout the regulations,
no change is deemed necessary.

Comment. A commenter objected to
the provision in §123.15(a) that gives
an option to a local educational agency
to provide bilingusl education services
to private school children whose domi-
nant language is not the dominant lan-
guage of the children served in the pub-
lic school, The commenter feels that the
Congressional intent does not permit any
discretion on the part of the local edu-
cational agency and urges that the lan-
guage “may at the option of the appli-
cant” be deleted and be replaced by
.‘ml,"

Response, It 1s clear the Congressional
intent is that eligible children enrolled
in non-public schools share equitably in
the benefits of the Bilingual Education
Act (Sen. Rept. No. 93-1026, at 150). The
statute states, “Applications for grants
under this title may be approved by the
Commissfoner only if * * * the Com-
missioner determines * * * that, to the
extent consistent with the number of
children enrolled in non-profit private
schools in the area to be served whose
educational needs are of the type which
this program is intended to meet, provi-
sion has been made for participation of
m children.” (§ 105(b) (8) (B) of the

to the
construction that it applies only where
the language served by the public school

comports
with the practice which has been fol-
lowed to date under the program; its ex-
tension (or retrenchment) has been con-
sidered injurious to the purposes of the
Act in meeting the needs of children in
public and non-public schools allke. *

The commenter also suggested various
menans of strengthening the regulation to
carry oul Congressional intent that
equitable services be provided to chil-
dren in non-public schools. However, the
governing regulations for fiscal year 1976
already contain the provisions suggested
by the commenter, (45 CFR § 123.15(c)
and ().

6. Section 123.16 Parent and commu-
nity participation—Comment. Numerous
commenters objected to the requirement
that the community advisory group be
composed of, and selected by, parents of
children of limited English-speaking
ability. Strong objection. was volced
to the absence of any provision for
the participation of parents of chil-
dren who are not of limited Eng-
lish-speaking ability, if these children
participated in the program. In many
cases, the commenters feel that the new
statute would dismantie the advisory
commitiees that have been established
for bilingual education projects. The view
was also expressed that English dominant
parents should not be asked to enroll
their children voluntarily in a bilingual
education program, and at the same time
be ‘excluded from participating as advi-
sory commitiee members,

Response. The composition of the com-
munity undvisory grottp is governed by
section 703(n) (4) (E) of the Act, The
regulation reflects this provision, which
clearly appears to reflect the intent of
Congress on the point. However, the
statute does not preclude the active par-
ticipation of parents of participating
English-speaking children, other than
In terms of membership on the project
committee, In advising, consulting, and
working with the community advisory
group in implementing a bilingusal educa-
tion program. In addition, § 123.16(a) (2)
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of the regulations requires that, prior to
submission of an application for assist-
ance, an open meeting be held by the
local educational agency to afford mem-
bers of the public the opportunity to
testify or otherwise comment regarding
the subject matter of the application.
Although parents of English-speaking
children are not eligible to be formal
members of the community advisory
group, their active participation in the
program is thus encouraged both before
and after application. The Office of Edu-
cation will continue to study closely
whether other steps should be taken to
accommodate the point of view of com-
menters with regard to this matter,

7. Other comments. Several commen-
ters suggested requirements for which
no authority can be found in the provi-
sion of the Bilingual Education Act effec~-
tive in fiscal year 1975 and which, there-
fore could not be incorporated into the
regulations, particularly with respect to
implementation of or reference to var-
ious provisions of Part A of the Act, as
amended by Pub. L. 93-380. In particular,
comments calling for the implementation
of provisions of section 721 of the Act
relating to assistance to State educational
agencies for programs of coordination of
State technical assistance fall into this
category. As stated In the notice of pro-
posed rulemaking published in the Fep-
ERAL REGISTER on March 12, 1976 (40 FR
11580), section 105(a) (2) of Pub. L, 93—
380 directs that the provisions of the Bi-
lingual Education Act in effect immedi-
ately prior to August 21, 1974 must form
the basis for the grant-making authority
in regulations except to the extent incon-
sistent with the amendments made by
Pub. L. 93-380, New authority in Part A
of the Act, as amended, is not imple-
mented unless specifically authorized by
law for fiscal year 1975 implementation.

The present regulation is an interim
regulation applicable for fiscal year 1975.
A regulation under the Bilingual Edu-
cation Act is being prepared to imple-
ment the program for fiscal year 1976,
the first fiscal year for which the act will
be fully effective.

All comments recelved, including those
suggesting further amplification and
elaboration of requirements already set
forth in the regulation, will be the sub-
Ject of further consideration in connec-
tion with the development of the pro-
posed rule relating to the program for
fiscal years following fiscal year 1975.

It is expected that the new proposed
regulation will be published early in fiscal
year 1876 thus permitting a more am-~
ple opportunity for public comment and
response thereto than has been possible
with respect to the amendments pub-
lished herein, given the time and legis-
lative constraints applicable to rulemak-
ing under the Bilingual Education Act for
the current fiscal year. See e.g., section
431(d) of the General Education Provi-
sions Act.

B. Other changes. A number of minor
changes have been made to correct cler-
ical errors or to affect technical matters,

After consideration of the above com-
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ments, Part 123 of Title 45 of the Code of
Federal Regulations is amended to read
as set forth below.

Eflective date, Pursuant to section 431
(d) of the General Education Provi-
slons. Act, as amended (20 US.C. 1232
(d)), these amendments to part 123 of
Title 45 CFR were submitted to the Con-
gress concurrently with the publication
of the notice of proposed rulemaking in
the FeozraL REGISTER on March 12, 1975.
The time perlod set forth therein for
congressional action has expired without
such action having been taken. There-
fore, these amendments are eflfective
June 24, 1975.

(Catalog of Federal Domestic Assistance
Program No, 13,403, Bilingual Education,)

Dated: June 5, 1975,
T. H. Beuy,
U.S. Commissioner of Education.

Approved: June 19, 1975.

Caspar W. WEINBERGER,
Secretary of Health, Education,
and Welflare,

Part 123 of Chapter I of Title 45 of the
Code of Federal Regulations Is amended
as follows:

1. Section 123.01(b) is revised to read
as follows:

5 123.01 Purpose and scope

» » - . .

(b) This part applies only to the pro-
vision of assistance to eligible recipients
under the Bilingual Education Act.

(20 U.S.C. 880Db)

2. Section 123.02 is revized to read as
follows:

§123.02 Definitions.

As used In this part (except as other-
wise defined by an applicable statute or
regulation) :

“Act” means the Bilingual Education
Act as amended.

(20 U.8.C. 860h-880b-12)

“Dependent” means any of the follow-
ing persons over half of whose support,
for the calendar year in which the school
year begins, was recefved from the fellow
or participant:

(a) A spouse,

(b) A child, or descendant of such
ohild, or stepchild,

(¢) A brother or sister,

(d) A brother or sister by the half

blood,
(@) A stepbrother or stepsister,
(f) A parent, or ancestor of such

parent,

(g) A stepfather or stepmother,

(h) A son or daughter of fellow's or
particlpant’s brother or sister,

(i) A brother or sister of fellow's or
participant’s father or mother,

(}) A son-in-law, or daughter-in-law,
or father-in-law, or mother-in-law, or
brother-in-law, or sister-in-law,

(k) A person (other than the fellow's
or participant’s spouse) who, during the
fellow’s or participant’s entire calendar

year, lives in the fellow’s or participant's.

home and Is a member of the fellow’s or

participant’s household (but not if the
relationship between the person and the
fellow or participant is in violation of
local law), or

(1) A cousin (descendant of & brother
or sister of the fellow’s or participant's
father or mother) who, during the fel-
low's or participant’s calendar year, is
receiving institutional care on account
of a physical or mental disability, and
before recelving such care was & mem-
ber of the same household as the fellow
or participant,

{m) A legally adopted child or a child
placed In the fellow's or participant’s
home for adoption by an avthorized
glgency i5 considered to be a4 child by

(n) A citizen of a foreign country may
not be claimed as a dependent, unless he
is a resident of the United States,
Csnada, Mexico, Panama ‘or the Canal
Zone, at some time during the calendar
year in which the school year of the
fellow or participant begins, or is &
resident of the Philippines, born to or
adopted by, s fellow or participant while
he was a member of the Armed Forces,
before January 1, 1956, or is an alien
child legally adopted by and living with
a fellow or participant as a member of
his household for the entire calendar
year.

(20 US.C. 880b-9(n)(2).(3))"*

“Dominant langauge' means the lan-
guage most relled upon for communicn-
tion in the home.

(20 US.C. 880bh-880b-6)

“Fellowship” means an award under
this part to an individual to enable him to
participate in a program of study in the
fleld of training teachers for bilingual
education,

(20 US.C. BBOL-0(2))*

“Fellow” means an individual who has
l;e‘errt\ awarded a fellowship under this

(20 US.C. 860bD-0(R))*

“Institution of higher education”
means an educational institution in any
State which meets the requirements set
forth in section 881(e) of the Elementary
and Secondary Education Act of 1965, as
amended.

(20 UB.0. 880b-3(a), B81(0))

“Limited English-speaking ability,"”
when used with reference to an individ-
ual, means—(a) Individuals who were
not born in the United States or whose
native language is a language other than
English, and (b) Individuals who come
from environments where a language
other than English is dominant, and by
reason thereof, have difficulty speaking,
and understanding instruction in, the
English language.

(20 US.C. 880b-1(a)(1))*

“Local educational agency” means a

public board of education or other public

authority legally constituted within a
State for either administrative control

ar direction of, or to perform a service
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function for, public elementary or sec-
ondary schools in a city, county, town-
ship, school district, or other political
sub-division of a State, or such combina-
tion of school districts or counties as are
recognized In a State as an administra-
tive agency for its public elementary or
secondary schools. Such term also in-
cludes any other public institution or
agency having administrative control
and direction of a public elementary or
secondary school. In addition, such term
includes a non-profit institution or
organization of an Indian tribe which
operates on or near a reservation an
elementary or secondary school for
Indian children and which is approved
by the Commissioner of Education for
purposes of this part, and an elementary
or secondary school for Indian children
on a reseryation which Is operated or
funded by the Department of the
Interior.

(20 US.C. 880b-3a, 881(1))

“"Low-income”, when used with respect
to a family, means an annual income
(for such a family) which does not ex-
ceed the low annual income determined
pursuant to section 103 of Title I of the
Elementary and Secondary Education
Act of 1965, as amended by Pub. L. 93~
380 (on the basis of the criteria of
poverty used by the Bureau of the Census
in compiling the 1970 decennial census).

(20 US.C. 880b~1 (a)(3))*

"Program of bilingual education" or
“bilingual education program” means a
program of instruction, designed for
children of limited English-speaking
ability in elementary and secondary
schools, in which with respect to the
years of study to which such program is
applicable (a) there is instruction given
in, and study of, (1) English and, (2) (to
the extent necessary to allow a child to
progress effectively through the educa-
tional system) the native language of
the children of limited English-speaking
ability; (b) such instruction is given
with appreciation for the cultural
heritage of such children, and, (¢) with
respect to elementary school instruction,
such instruction is given, to the extent
necessary, In all courses or subjects of
study which will allow & child to progress
effectively through the educational sys-
tem. A program of bilingual education
shall also meet the requirements of sec-
tion 703(a) (4) (B) ~(E) of the Act, which
are as follows:

(1) A program of bilingual education
may make provision for the voluntary
enrollment to a limited degree therein,
on a regular basis, of children whose lan-
puage is English, in order that they may
acquire an understanding of the cultural
heritage of the children of Ilimited Eng-
lish-speaking ability for whom the par-
ticular program of bilingual education is
designed. In determining eligibility to
participate in such programs, priority
shall be given to the children whose lan-
guage is other than English. In no event
shall the program be designed for the

purpose of teaching a foreign language
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RULES AND REGULATIONS

to English-speaking children,
§ 123.12(d) (1))

(2) In such courses or subjects of
study as art, music, and physical educa-
tion, a program of bilingual education
shall make provision for the participa-

(See

(3) Children enrolled in a program of
bilingual education shall, if graded
classes are used, be placed, to the extent
practicable, in classes with children of
approximately the same age and level
of educational attainment, as deter-
mined after considering such attainment,
through the use of all necessary lan-
guages, If children of significantly vary-
ing ages or levels of educational attain-
ment are placed In the same class, the
program of bilingual education shall
seek to insure that each child is pro-
vided with instruction which is appro-
priate for his or her level of educational
attainment,

(4) An application for a program of
bilingual education shall be developed in
consultation with parents of children of
lIimited English-speaking ability, teach-
ers, and, where applicable, secondary
school students, in the areas to be served,
and assurances shall be given in the ap-
plication that, after the application has
been approved under this part, the ap-
plicant will provide for participation by
a committee composed of, and selected
by, such parents, and, in the case of sec-
ondary schools, representatives of sec-
ondary school students to be served.
(20 US.C, 880b-1(s)(4)*: Sen. Rep. No. 93~
1026, at 148-49(1974))

“Special educational needs” means the
particular educational requirements of
children of limited English-speaking
ability, the fulfillment of which will pro-
vide them with equal educational op-
portunity.

(20 U.S.C. 880b)

“State” includes, in addition to the
several States of the Union, the Com-
monwesalth of Puerto Rico, the District
of Columbia, Guam, American Samoa,
the Virgin Islands, and the Trust Ter-
ritory of the Pacific Islands.

(20 US.C. 881()))

“Stipend” means the allowance pald
to a participant in a training program or
fellow for subsistence and other expenses
for such participants and their depend-
ents under this part.

(20 US.0. 880b-8 (2), (3)*, 880b-2(b))

“Teacher” means an individual pro-
viding instruction in & program of bi-
lingual education and, for the purposes
of this part, also includes other pupil-
service personnel, such as librarians,
counselors, school social workers, child
psychologists, and educational media
speclalists participating in such pro-
grams.

(20 U.5.C. 880b-2(b))
“Teacher aide” means a person who

assists a teacher in the performance of
his professional teaching duties in.a pro-
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gram of bilingual education. Such term
does not include persons in positions such
as clerk to a principal, food-handlers in
a cafeteria or in other jobs not related
to the teaching-learning process.

(20 US.C. 880b-2(b))

“Traineeships” means awards to indi-
viduals from grants to local educational
agencies applying jointly with Institu-
tions of higher education to provide fi-
nancial assistance in pursuing a degree
and/or credentinls in bilingual education.

(20 US.C. 880b-2(b))

3, Section 123.12 is amended as fol-
lows: Subparagraph (1) of paragraph
(a) is revised, paragraph (d) is revised,
and a new paragraph (h) is added. Such
revisions read as follows:

§123.12 Authorized activities.

(a) . » »

(1) Planning for and taking other
steps leading to the development of bi-
lingual education programs (as defined
In § 123,02) designed to meet the special
educational needs of children of limited
English-speaking ability in schools hav~
ing a high concentration of such chil-
dren from Jlow-income families (as
defined in §123.02) Including research
projects, pilot projects, resource centers,
materials development centers, and dis-
semination/assessment centers designed
to test the effectiveness of plans so de-
veloped and to develop and disseminate
special instructional materials (includ-
ing tests) for use In bilingual education
programs, For the purpose of this part:
a Tresource center means a set of pec-
tivities under & project designed to pro-
vide ‘direct services such as personnel
training in the use of materials and re-
sources and fleld testing of materinls for
bilingual education programs for use by
local educational agencies and institu-
tions of higher education. A materials
development center means a set of ac-
tivities under a project designed to
develop instructional materials for bi-
lingual education programs and educa-
tion personnel tralning materials for
utilization In resource centers and other
bilingual education projects. A dissem-
ination/assessment center means a set
of activities under a project designed to
publish and distribute materials devel-
oped for bilingual education programs
and to evaluate the appropriateness and
effectiveness of materials for such pro-
grams,

(20 U.S.C. 880b-2(a); HR. Rep. No. 93-1378,
?:9_}3) )(um); Sen. Rep. No 93-763, at 43

(d) (1) (D A program assisted under
this Part shall include such provisions as
are necessary to prevent the separation
of children by language or ethnic back-
ground In any activity Included in such
programs, unless the applicant demon-
strates that such separation for a por-
tion of the school day for specific
language learning activities Is essential
to the achievement of the purpose of this
part.
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(1) Nothing in this part shall be in-
terpreted or applied to authorize isola-
tion of children of limited English-
speaking ability by language or ethnic
background for a substantial portion of
the school day.

(2) No child of limited English-speak-
ing ability attending a school having a
high concentration of the chlldren de-
scribed In paragraph (a)(1) of this
section shall be prohibited from par-
ticipating in a program assisted under
this part on the ground that such child
is not a member of a low-income family
as defined in § 123.02.

(20 U.S.C. 880D, 880b-2, 880b-3 (a) (8), 880b-
3 (D)(8)(A): Sen. Rep. No. 91-634, nt 56
(1970); 42 U.S.C. 2000d -20004-4)

(h) Training. (1) Preservice training
grants under paragraph (a) (2) (1) of this
section may be awarded to an institution
of higher education applying jointly with
one or more local educational agencies to
provide traineeships leading to a degree
and/or credential, as appropriate, to per-
sons preparing to participate in the con-
duct of programs of bilingual education.
Selection of candidates for traineeships
under this part shall be made jointly by
the applicant local educational agency or
agencies and the institution of higher
education. They shall give priority to ap-
plicants who are participating in bilin-
gual education programs and have dem-
onstrated a high interest and compe-
tency in a bilingual education program.
The traineeship under this section may
not exceed $3,500. Allowable costs shall
include stipends, tuition, books, travel,
tutoring, counseling and other training
costs related to the traineeship as re-
quired by the institution of higher
education,

(2) For the purpose of obtaining an
appropriate distribution of high quality
programs for training bilingual educa-
tion personnel, grants for training pro-
grams under this part may include as-
sistance to institutions of higher educa-
tion, which apply jointly with one or
more local educational agencles, to pay
part of the cost (not otherwise covered
under this part) of developing or
strengthening higher education or gradu-
ate programs in bilingual education
which meet, or, as a result of the as-
sistance received under this subsection,
which will enable the institution to meet
(1) individual needs and (i) encourage
reform, innovation, and improvement in
applicable education curricula in gradu-
ate education, in the structure of the
academic profession, and In recruitment
and retention of higher education and
graduate school faculties, as related to
bilingual education.

(20 U.S.C. 880b-2(b), Sen. Rep. No. H3-763, at
43, 370 (1974))

4. A new §12312-1 is added after
§ 123.12. It reads as follows:
§123.12-1 Fellowships for
training.
(a) General, The Commissioner may
arrange for awarding fellowships for per=-

teacher
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gons preparing to become trainers of
teachers In bilingual education pursu-
ant to this section. For the fiscal year
ending June 30, 1975, the Commissioner
will undertake to award not less than 100
such fellowships.

(b) Requests for participation by in-
stitutions. (1) In order to effectuate the
purposes of this section, the Commis-
sioner will entertain requests for partici-
pation under this section from institu-
tions of higher education proposing to
carry out gradusate or other programs
leading to an advanced degree in the
field of training teachers Ior bilingual
education,

(2) Such requests for participation
shall indicate the number of fellowships
which the institution is prepared to
sponsor and shall contain information as
to the nature of the program to be
carried out by such institution, including
information with respect to the facuity,
facilities and equipment pertaining to
such program and such other informa-
tion as the Commissioner deems neces-
sary to enable him to nssess the capac-
ity of the institution and of such pro-
gram to fulfill the purposes of the Act
or to to make the determinations under
this part.

(3) Notwithstanding the provisions of
$ 123.11(a), an institution of higher edu-
cation submitting a request for participa-
tion under this paragraph may (but need
not) submit such request jointly with
one or more local educational agencies
but must consult with one or more such
agencies (having a substantial number of
children of limited English-speaking
ability) with respect to the program to be
carried out by such Institution. Such re-
quest shall deseribe such consultation,

(¢) Approval of requests. (1) In ap-
proving requests under paragraph (b) of
this section, and in making any allotment
of fellowships which may be necessary,
the Commissioner will consider the in-
formation specified in paragraph (b) of
this section and the relative need for
teachers, for programs of bilingual edu-
cation, of various groups of individuals
with limited English-speaking ability.

(2) The Commissioner will notify each
Institution of higher education which
has submitted a& request pursuant to
paragraph (b) of this section whether
such request has been approved,

(d) Award of fellowships to individ-
uals. (1) An individual seeking a fellow-
ship under this section shall submit an
application for such fellowship (in such
form and detail as prescribed by the
Commissioner) through an institution of
higher education with a request approved
under paragraph (c).

(2) From among those individual ap-
plicants which it accepts for study, such
institution shall make nominations to
the Commissioner. Wherever possible the
institution should nominate alternates
in addition to the nominations.

(3) To be eligible for a fellowship, an
individual must (1) be willing to pursue
a full-time graduate or other program
leading to an advanced degree in bilin-
gual education teacher training and (i1)
be either a citizen or national of the

United States or be in the United States
for other than a temporary purpose and
have the intention of becoming a perma-
nent resident thereof, or be a permanent
resident of the Commonwealth of Puerto
Rico, Guam, American Samoa, the Vir-
gin Islands, or the Tru 't Territory of the
Pacific Islands.

(4) The commissioner will award fel-
lowships to individuals selected by him
from among those nominated as de-
scribed in this paragreph. In making
such selections, the Commissioner will
be guided by the relative need for teach-
ers, for programs of bilingual education.
of various groups cf Individuals with lim-
fted English-speaking ability and by
ayvailable indicia as to the likellhood that
individual nominees will, after the fel-
lowship perlod, pursue a permanent ca-
reer in bilingual education teacher train-
ing. BEach individual nominated will be
advised as soon as practicable of the
action taken by the Commissioner on his
nomination.

(®) Stipend:. (1) A fellowship under
this section will include a stipend, and,
where applicatle, an allowance for de-
pendents as defined In § 123.02, Such al-
lowance shall be consistent with that pro-
vided under comparable Federally sup-
ported programs, as determined by the
Commissioner. Tultion and fees will be
pald out of the fellowship award., A
fellowship under this section shall not
exceed $6,000 per annum.

(2) A stipend shall be paid only to &
fellow who Is enrolled and in good stand-
ing in a graduate or other program lead-
ing to an advanced degree in bilingual
education teacher training.

(3) In order to remain eligible for
payment of stipends, a fellow must main-
tain satisfactory progress in the program
of study for which the fellowship was
awarded and must continue to pursue a
full-time course of study without gain-
ful employment except as provided In
paragraph (e) (4) of this sasction.

(4) A fellow may not engage in gainful
employment during the period of a fel-
lowship award under this part which will
delay satisfactory progress toward com-
pletion of the course of study.

(20 US.C. B8%-0(a) (2), (3); Sen. Rep. No
03-1255, at 18 (1974); Sen. Rep. No. §3-1028,
at 1651-52 (1974))

5. Section 123,13 is revised by adding
& new paragraph (b)(11) and a new

paragraph (c). Such revisions read as
follows:
§123.13 Applications.
- - » » .
(b) L

(11) Identification of target children
and needs. The manner and methods by
which the applicant has identified the
children with limited English-speaking
ability who are to be reached, has meas-
ured the degree of such limited English-
speaklng abllity for such children, and

the need of such children.

(c) Information pertaining to Indian
institutions and organizations. In addi-
tion to the assurances and Information

required In paragraph (b), applications
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submitted by non-profit institutions or
organizations of Indian tribes operating
elementary and secondary schools for
Indian children shall include (1) evi-
dence that the schools operated prior to
the request for funds under this part
and description of such schools, and (2)
evidence of their non-profit status in
order for the Commissioner to approve
such organizations as eligible applicants
for the purposes of section 706 (a) of the
Act, as added by Pub, L. 91-230, Any of
the following shall be acceptable evi-
dence of non-profit status:

(i) A reference tu the organization's
listing in the Internal Revenue Service's
most recent cumulative list of organiza-
tions described In sectionn 501(c) (3) of
the Internal Revenue Code as tax

exempt,

(i) A copy of currently valld Internal
Revenue Service tax exemption
certificate,

(1D A statement from a State taxing
body or the State attorney general cer-
tifying that the organization is a non-
profit organization operating within the
State and that no part of its net earnings
may lawfully inure to the benefit of any
private shareholder or Individual,

(iv) A certified copy of the organiza-
tion's certificate of incorporation or sim-
{lar document ir it clearly establishes the
non-profit status of the organization,

(v) Any of the evidence described in
paragraph (¢) (2) (1) through (iv) of this
section which applies to a State or na-
tional parent organization, and a state-
ment by the parent organization that
the applicant organization is a looal
non-profit affiliate.

(20 UB.C. 880b-3a(n) )

6. Section 123.14 1s amended as follows:
Paragraph (a) I= revised, paragraph (b)
is revised, and new paragraphs (e), (d)
and (e) are added. Such revisions read
as follows:

§ 123.14 Criteria for competition for
tance.

(a) General criteria. In approving ap-
plications for assistance under this part
(except as provided in paragraph (b)),
the Commissioner will apply 225 points
distributed according to the following
criteria;

(1) Relattve need for assistance. (50
points) The extent to which the educa-
Honal needs identified and addressed in
the application are for programs reach-
Ing areas having the greatest need for
assistance under this part determined on
the basis of the following:

(1) (10 points) The geographlc dis-
tribution of children of limited English-
speaking ability within the State:
mgl; m:n p(al&ts) The relative need of

ns erent geographic areas
within the State for the kinds of services
and activities described In § 123.12:

(1) (10 points) The extent to which
the educational approach, method, or
technique to be demonstrated by the pro-
gram has not previously been the object
:f’;a:smeo under the Act in the project

.
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(iv) €10 points) The extent to which
there Is & need for additional demonstra-
tion of the educational approach, method,
or technique involved in the program
with respect to the target population for
which the program is designed and with
respect to bilingual education programs
for children with the particular dominant
language concerned;

(v) (10 points) The relative intensity
of the educational needs of the children
for whom the project is designed.

(Sen. Rep, No. 93-763, at 43-45 (1974): Sen.
Rep. No, §3-1255, at 18 (1074); Sen. Rep. No.
93-1026, at 161 (1074))

(2) Target population and program
objectives. (25 points)

(1) (5 points) The extent to which the
educational needs Identified and ad-
dressed in the application are clear and
a;peclﬂc and relate the purpose of

123.01.

(i) (156 points) The extent to which
evidence presented by documented ob-
jective data demonstrates the existence
of students with needs described In
$123.12(a) (1) by indicating:

(A) (5 points) The number and per-
centage of children of limited English-
speaking ability between the ages of 3
and 18 inclusive, residing in the school
district served by the applicant agency;
and

(B) (5 points) The numbers of such
children enrolled in the school or schools
which the proposed project Is intended
to serve, both public and non-public; and

(Cy (5 points) The percentage of such
children for which funds are being re-
quested within the project school or
schools, both public and non-public,

(iii) Statement of objectives, (5 points)
The extent to which the application sets
forth unattained objectives and plans for
attaining them in relation to the needs
assessed and to specific identified para-
graphs in § 123,12, which are interrelated,
specific, measurable, and realistically at-
tainable within the specified periods.

(3) Resulls or benzfits expected. (25
points) (1) Evaluation. (20 points) The
extent to which the application sets forth
quantifiable measurement of the success
of the proposed program in attaining the
stated objectives including: (A) a state-
ment of the criteria by which attainment
of objectives is to be measured; (B) a
description of the instruments to be used
to collect data for evaluation of the
proposed program (and the method to be
used to valldate such instruments where
necessary), or a description of the pro-
cedure to be employed in selecting such
instruments: (C) an assessment of the
valldity of such Instruments when used
to evaluate the lanuguage skills, aca-
demic achievement, academic aptitude,
or general intelligence of children whose
dominant language 5 other than Eng-
lish; (D) a time table for the collection
of data for evaluation, and a description
of the method to be used to review the
program in light of such data: and (E)
provisions for comparison of evaluation
results with norms, control group per-
formance, results of other programs, or
other external standards,
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(i1) Dissemination. (5 points) The ex-
tent to which the application sets forth
provisions for (A) disseminating the re-
sults of the program and (B) making
materials, techniques, and other out-
puts resulting therefrom available to per-
sons residing in the school district served
by the applicant local educational
agency, the general —ublic, and those
concerned with the educational oppor-
tunities of children of limited English-
speaking abllity,

(4) Approach. (65 points) (1) Activi-
ties. (20 points) (A) The extent to which
the activities included in the proposed
program (I) are defined in reference to
authorized activities specified in § 123.12
and (I assure positive results in the
attainment of the applicant’s stated ob-
jectives, and (B) In the case of an ap-
plicant which received assistance under
this part during the fiscal year prior to
the fiscal year for which assistance is
sought, the extent to which the applicant
demonstrates, by evaluation reports and
other objective evidence, that any pro-
gram proposed to be continued has made
substantial progress in meeting the spe-
cial educational needs of children of
limited English-speaking ability;

(i1) Use of educational resources. (5
points) The extent to which the appli-
cant proposes to utilize the expertise and
cultural and educational resources de-
scribed in § 123.13(b) (7).

(i) Parent and community involy-
ment, (10 points) The extent to which
the application (A) delineates specific
opportunities for the participation of
the community advisory group described
in § 123.16 in the planning, Implementa-
tion, operation, and evaluation of the
proposed program and (B) includes evi-
dence that such participation has been
encouragea and has in fact occurred:

(iv) Concentration. (5 points) The
degree to which the program is suffi-
ciently restricted in size and scope in re-
lation to the nature of the program to
avoid jeopardizing its effectiveness in
meeting its objectives,

(v) Program administration. 5
points) The extent to which the applica-
tion sets forth (A) a plan for meeting
the logistical requirements of the pro-
posed activities including a description
of adequate and convenlently available
facilitles and equipment; (B) a state-
ment of methods of administration that
will ensure the proper and efficlent oper-
ation of the proposed program: and (C) a
statement of fiscal control and fund ac-
counting for funds made available under
this part;

(vl) Resource management. (10 points)
The extent to which the application con-
tains evidence that (A) the costs of pro-
gram components are reasonable in re-
lation to the expected benefits: (B) the
proposed program will be coordinated
with existing efforts; and (C) all possi-
ble efforts have been made to minimize
the amount of funds requested for pur-
chase of equipment necessary for imple-
mentation of the proposed program;

(vil) Continuation of program. (10
points) The extent to which the proposed
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program ls designed In such a manner
as to facilitate the continuation of such
program as part of the regular school
program of the applicant local educa-
tional agency upon the unavailability of
assistance under this part,

(5) Stafiing. (60 points) The extent to
which the application;

(1) (10 points) Sets forth an adequate
staffing plan which Includes provisions
for making maximum use of the best
avallable staff capabilities, including the
director,

(11) (10 points) Provides for the con-
tinuing tralning of *professional and
paraprofessional staflf which will assist
the applicant in increasing the effective-
ness of the proposed program,

(i) (40 points) Indicates that the

personnel to be employed in the program
possess qualifications relevant to the ob-
Jectives of the program.
(20 U.S.C. 880b-1(b), 880b-3(a) (2), (3), (5),
(6), and (8), 880b-3(b) (1) and (2), 880b-
3(b) (3) (A), 1231d; Sen. Rep. No, 90-7386, 49
(1967); Sen, Rep. No. 91-634, 57 (1870))

(b) Funding categories. (1) The Com-
missioner may make awards for bilingual
education programs under this part on a
project period basis. (See §100.1) The
duration of the project will reflect only
the minimum period needed to carry out
the demonstration or other approved ob-
Jective involved in the program. Award
decisions for fiscal years during the proj-
ect period but subsequent to the initial
fiscal year of award will be based upon
an evaluation of the progress of the pro-
gram in meeting its objectives.

(2) Applications for such “continua-
tion awards” In subsequent fiscal years
during the project period will not be
competitive with applications for new
programs and will be rated under the cri-
teria in this section only if funds are in-
sufficient to support all satisfactory con-
tinuation programs.

(3) Following the expiration of the
project period for a particular program,
an application for further assistance
with respect L such program shall be
evaluated and rated in accordance with
the criteria in this section in competi-
tion with other applications evaluated
thereunder.

(4) In approving applications for as-

sistance under this part, the Commis-
sloner shall take Into consideration any
recommendations offered by the appro-
priate State educaiional agency to the
extent such recommendations are con-
sistent with the criterla set out in this
section.
(20 US.C, 880b-1(b), 880b-3(n)(3), B80b-
3(b) (1), (b)(2), Sen. Rept. No. 03-763, at
43-45, (1974); Sen. Rep. No, 03-1255, at 18
(1974) )

(¢c) Criteria jor training activities. The
Commissioner will apply the following
criteria to projects involving training
activities under § 123.12 in cases where
institutions of higher education apply
jointly with a local educational agency,
(90 points distributed as follows) :

(1) (10points) The extent to which the
applicant (or applicants) possesses dem-
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onstrated competence and experience in
the fleld of bilingual educational train-
ing as evidenced by such factors as (1)
the number of bilingual students enrolled
(1) the number of bilingual personnel
employed (iil) the nature and type of
involvement within bilingual education
local educational agency(s);

(2) (10 points) The extent to which a
program or project leads toward a degree
or credential in bilingual education:

(3) (10 points) The extent to which a
program or project is an integral part of
the Institution;

_(4) (10 points) The extent to which
the program or project will increase the
capability of an Institution to train edu-~
cational personnel in bilingual
education;

(5) (10 points) The extent to which
the proposed program or project-is co-
ordinated with, or supportive of, local
educational agency projects or other
projects funded under the Act;

(6) (10 points) The extent to which
the proposed program or project is di-
rected toward the educational personnel
needs of a particular school district(s)
serving children of limited English-
speaking ability;

(1) (10 points) The extent to which
the proposed program includes effective
procedures for evaluating the impact of
the program or project;

(8) (10 points) The extent to which
the trainees will be trained and be able
to teach in academic subjects in the non-
English language involved:

(9) (10 points) The extent to which
the proposed program or project is di-
rected toward training education person-
nel to identify and deal with individual
learning problems related to limited
English speaking ability.

(20 US.C, 880b-3(n) (3), B30L-3(b) (2))

(d) Criteria for curriculum activities.
In addition to the criteria in paragraph
(@), the Commissioner shall apply the
following criteria to those applications
which propose centers as described in
§123.12(a) (1) ;

(1) The extent to which the center
will result in the development of educa-
tional services, materials and curricula
for bilingual education in the areas of
greatest need and with respect to lan-
guage groups for which the need for
curriculum materials development is
particularly acute;

(2) The extent to which the center
will have an effective and efMcient de-
livery system of services for bilingual
education programs;

(3) The extent to which the center
will have the administrative capability
to respond to the need for bilingual edu-
cation programs; and

(4) The extent to which the center
has the resources to carry out the pro-
posed activities.

(20 US.C. 880b-3(a) (3), 880b-3(D) (2))

(e) Application of criteria. (1) In the
case of a program involving training to
be carried out in whole or in part by an
institution of higher education, the

training component of the application
shall be evaluated in accordance with
the criteria In paragraph (¢) of this
section. Applications for training assist-
ance will be rated and ranked in accord-
ance with such evaluation, except that
consideration will be given only to ap-
plications involving instructional com-
poneénts in the fundable range as deter-
mined in accordance with the criteria
in paragraph (a) of this section through
the establishment of & minimum point
score. Approval of the instructional com-
ponent of & program will not, howeyer,
necessarily lead to approval of the train-
ing component.

(2) YThe Commissioner will reserve
$16,000,000 of that part of the appro-
priations to carry out the provisions of
this part which does not exceed $70,000,-
000 for all training activities and will
reserve for such activitlies 33%5 per
centum of that part which is in excess
of §70,000,000.

(3) In the case of a project involving
a center as described in § 123.12(a) (1),
the application involving the project will
first be evaluated, in its entirety, in ac-
cordance with the criteria In paragraph
(a) except that all applications propos-
ing such a center applying jointly as a
consortia composed of two or more local
educational agencies applying jointly
with one or more institutions of higher
education shall receive up to 20 addi-
tional points for the proposed center
component only, Such project will also
be evaluated In accordance with the cri-
teria In paragraph (d) of this section.
Applications will be ranked on the basis
of such rating in paragraph (a) of this
section and the evaluation under para-
graph (d) of this section. Consideration
will be given only to applications which
receive a point score in excess of a mini-
mum point score established on the basis
of avallable funds.

(20 US.C. 880b-3(b) (2), 880b(b) (d)*,
Rep. No, 93-763 at 43-45 (1874))

7. Paragraph (a) of §123.15 is revised
to read as follows:

§ 123,15 Participation of children en-
rolled in private schools,

(a) Assurances, (1) Applications sub-
mitted under this part shall contain an
assurance that, to the extent consistent
with the number of children of limited
English-speaking ability enrolled in non-
profit private schools In the area to be
served, provision has been made for the
participation of such children in the pro-
posed program. Such participation may,
at the option of the applicant, Involve
children in a private school whose
dominant language is not the dominant
language of the children to be served
in the public school by the proposed
pr

Sen.

ogram.

(2) An applicant shall provide satis-
faclory assurance that it Is in a position
to maintain administrative direction and
control over the components of the pro-
posed program in which such private
school children participate and is in a
position to provide such public school or
other publicly provided personnel (hav-
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ing competence in the dominant lan-
guage of such private school children) as
are necessary for the implementation of
a quality bilingual education program
for such children,

(3) Applications shall contain a de-
scription of the provisions which have
been made for such participation. Such
provisions shall assure that the special
educational needs of such children en-
rolled In private schools to which the
program s directed are addressed to the
same extent as the special educational
needs of children of limited English-
speaking ability enrolled in the schools
of the applicant local educational agency.

(20 US.C. 880b-3(b) (3)(B), Sen. Rep. 03~
1026, nt 150 (1974))

8, §123.16 is amended as follows:
Paragraph (a) is revised and paragraph
(¢) is revised. Such revisions read as
follows:

§123.16 Parent snd community partic-
ipation.

(n) Assurances. (1) Applications sub-
mitted under this part shall contain an
assurance (1) that parents of children
of limited English-speaking ablilty,
teachers, and where applicable,
secondary school students, in the areas to
be served, were consulted in the develop-
ment of an application for a program of
bilingual education; (i) that the appli-
cant local educational agency will
consult with & community advisory group
established in accordance with para-
graph (c) of this section at reasonable
intervals (in formal meetings open to
the public) with respect to the adminis-
tration and operation of any program
assisted under this part; (iif) that such
agency will provide such group with a
reasonable opportunity periodically to
observe (upon prior and adequate notice
fo such agency and at such time or times
as such groups and such agency may
agree) and comment upon all activities
included In any program assisted under
this part; and (iv) that such agency will
make such provisions as are necessary
to insure the participation of such group
in the evaluation of any program as-
sisted under this part.

(2) No application for assistance under
this Act may be considered unless the
local educational agency making such
application certifies to the Commissioner
that members of the public have been
afforded the opportunity upo.: reasonable
notice to testify or otherwise comment
regarding the subject matter of the ap-
plication.

(¢) Composition of community groups.
The community advisory group required
by this section shall be composed of, and
selected by, parents of children of limited
English-speaking ability in the areas to
be served, and in the case of secondary
schools, representatives of secondary
school students to be served.

(20 US.C. 1281(d): 20 US.0, 880b-1(n) (4)
(B)*; 20 US.C. g . No.
¥7 (1070)) C. 887¢; Sen, Rep. No, 91-634,

[FR Doc.76-16024 Filed 6-33-76;8:45 am}
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Title 47—Telecommunication

CHAPTER |—FEDERAL
COMMUNICATIONS COMMISSION
[ECC T5-688)

PART 0—COMMISSION ORGANIZATION
Chief, Cable Television Bureau; Delegation
of Authority

1. In February 1975, the Commission
revised and expanded its delegations of
authority to the Chief, Cable Television
Bureau. Delegations of Authority, FCC
75-199, 51 FCC 2d 207 (1975) . Since that
time we have noted an Increase in the
number of petitions for special relief, filed
pursuant to §76.7 of the Commission’s
Rules, that seek rule waivers akin to
those more frequently raised in the con-
text of an application for a certificate of
complinnce, In many of these instances,
new §0.288(t) of the Rules would per-
mit the Chlef, Cable Television Bureau
to act on such matters if they had been
ralsed in a certificating context. Since
the substance of these walver requests is
the same, we see no need to differentiate
the manner In which they are handled.
Accordingly, we are amending § 0.288 to
delegate authority to the Chief, Cable
Television Bureau to act on petitions for
special relief seeking walver of a rule
concerning which delegated authority to
act already exists in the context of an ap-
plication for a certificate of compliance,

2. Since this amendment relates to
Commission organization and proce-
dures, the prior notice and effective date
provisions of Section 4 of the Adminis-
trative Procedure Act, 5 USC 553, do not
apply.

Authority for the rule amendment
adopted herein is contained in Sections
2,3,4 () and (j), 5 (b) and (d), 301, 303,
307, 308, and 309 of the Communications
Act of 1934, as amended.

Accordingly, it is ordered, That effec-

tive June 26, 1975, Part O of the Commis-
sion's rules and regulations Is amended
as set forth below.
(Secs. 2, 3, 4, 5, 301, 308, 307, 308, 300, 48
Stat., as amended, 1064, 1065, 1066, 1088, 1081,
1082, 1083, 1084, 1085 (47 U.S.C. 152, 163, 154,
155, 301, 308, 307, 308, 309))

Adopted: June 10, 1975.
Released: June 18, 1975.

FeoerAL COMMUNICATIONS
CoMMISSION,
VinceEnT J. MULLINS,
Secretary.

[sEaLl

APFPENDIX

Part 0 of Chapter I, Title 47 of the
Code of Federal Regulations, is amended
as follows:

A new paragraph (u) Is added to
§0.288, to read:

§ 0.288 Authority delegated.

(1) To act on petitions for special re-
Hef seeking walver of a rule concerning
which delegated authority to act already
exists In the context of an application
for a certificate of compliance.

[FR D00.76-16311 PFiled 6-28-75;8:456 am)
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[Docket No, 10753, 2055; 356185)
SPECIAL INDUSTRIAL RADIO SERVICE
Allocation of Frequencies; Correction

In the Matter of amendment of Parts
2, 89 and 91 of the Commission’s rules
and regulations to allocate to the Spe-
cial Industrial Radio Service the fre-
quencies 151.490 and 157.7256 MHz,

1, This Order is to correct a crossover
of documents which resulted in the
adoption of limitation (17) in paragraph
(e) of § 89.459 with two different defini-
tions. Both definitions apply and, by this
Order, we are designating one as (e)
(18) . The documents in which this cross-
over took place are:

a. Report and Order in Docket 19753,
FCC 73-1100, released October 30, 1973,
and published in the FepEraL REGISTER
on November 7, 1973 (38 FR 30741).

b. Report and Order in Docket 20042,
FCC 74-768, released July 25, 1974, and
published in the FepErAL REGISTER on
July 31, 1974 (39 FR 27667).

2. It Is intended to permit the report
and order in Docket 20042 to stand as
adopted. However, with this Order, we
are modifying the action in the Report
and Order in Docket 197563 by redesig-
nating the limitation adopted therein as
(e)(18).

3. Inasmuch as this Order is to clarify
formal action previously taken, the prior
notice and effective date provisions of the
Administrative Procedure Act (5 US.C.
553) do not apply. Authority for this
amendment is contained In sections 4(1)
and 303(r) of the Communications Act
of 1934, as amended, and in section 0.231
(d) of the Commission’s rules and regu-
lations.

4. Accordingly, it is ordered, effective
June 20, 1975, that § 89.459 Is amended
as follows:

§ 89.459 Frequoncies available 1o the
ton Radio

Forestry-Conserva Service.
3 . L » - -
(d) L !
¥ Lo
my a8 of station (s} Limitations
AMlis
15147 ... and moblle, .. ____ 10
1400, ... ........ | TSRONTIL R OO 16,18
1025 . A IRV INR I D0 AT N T cascas
- - - . .
- - - » -

(e, | X 'L

(18) The frequency is shared with the
Special Industrial Radio Service and in-
terservice coordination is required.

Adopted: June 9, 1975.
Released: June 10, 1975,
PeoerAl COMMUNICATIONS
[seaL)
Ezxecutive Director.
[FR Doc, 7616310 Filed 8-28-75;8:45 am |
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[Docket Nos, 10828, 10823; RM-1010, 2282,
2233; FCC 76-101)

PART 73—RADIO BROADCAST SERVICES

FM Broadcast Stations, Missourf; Table of
Assignments

1. The Commission here considers (1)
the notice of proposed rulemaking in
Docket No. 19828, adopted September 19,
1973 (FCC 73-981, 38 FR 27303) and
(2y the Petition for Reconsideration of
the Report and Order in Docket No.
10823 (44 F.C.C. 2d 782 (1974)) request-
ing reconsideration of the assignment of
Channel 288A to Butler, Missouri, filed
by 8 & M Investments, Inc,

2. The notice invited comments on a
proposal by KLEX, Inc, (KLEX), to sub-
stitute Class C Channel 293 for Channel
202A at Lexington, Missourl. Lexington
(pop.5,388)°, the seat of Lafayette County
(pop. 26,626), Is located approximately
35 miles east of Kansas City, Missouri.
KLEX, licensed to operate on Channel
292A (Station KBEK(FM), formerly
KLEX-FM),and the licensee of full-time
AM Station KLEX, Lexington, avers that
gaps exist in the FM coverage that it pro-
vides to the area and that automobile
reception is spotty. It contends that these
problems are caused by the rolling and
undulating terrsin of Lafayette County
and adjacent Ray County (pop. 17,599).
KLEX asserts that these coverage prob-
lems would be eliminated if it could
change to a Class C channel and that
such an operation would enable Station
KBEK to better meet the anticipated fu-
ture needs of these two counties, neither
of which has any other full-time local
aural service.

3. As set out in the notice, the Com-
mission requires petitioners requesting
Class C assignments for communities
which ordinarily would receive Class A
assignments to submit a coverage show-
ing with respect to unserved and under-
served areas within the 1 mV/m contour
of the proposed assignment. (See Policy
to Govern Requests for Additional FM
Assignments, 8 P.C.C. 2d 79 (1967).) The
KLEX showing indicates that a maxi-
mum Class A facility at Lexington would
serve 26,419 persons in 661 square miles,
while a Class C facility would serve 211,-
140 persons in 3,421 square miles within
the respective 1 mV/m contours. Cur-
rently, KBEK serves 22,529 people in 453
square miles within its 1 mV/m contour,
The KLEX showing also Indicates that
the proposed KBEK operation would pro-
vide a first FM service to 1,010 persons in
a 19-square-mile area, a second FM sery-
ice to 9,280 persons in a 271-square-mile
area and a third FM service to 28,417 per-
sons in a 1,076-square-mile area based
upon reasonable or existing facilities
(Roanoke Rapids, N.C,, 9 F.C.C. 2d 672
(1967)).

4. The notice listed six communities
that would be within preclusion areas
caused by this proposal that would merit

an assignment of their own and asked
m.zx to indicate whether other chan-

-—_

* All population figures are from the 1670
U.S. Census,
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nels were available for assignment to
those communities. During the pendency

this proceeding an assignment of
Chumel 292A to Clarinda, Yowa, reduced
the preclusion area leaving only three of
the six cities, Butler and Macon, Mis-
souri, and Osceola, Iowa, within this
area. Butler was assigned Channel 288A
and & license for this channel has been
granted to Bates County Broadcasting
Co. KLEX has demonstrated that Chan-
nel 261A could be assigned to Macon
and that both Channels 292A and 296A
could be assigned to Osceola.

5. The only opposition to assignment
of a Class C channel to Lexington was
flled by Charles Norman, licensee of Sta-
tion WGNU-FM, Granite City, Illinois.*
The Norman objection, filed on Novem-
ber 1, 1973, asserted that he was then
working on an application to move his
transmitter site to a higher location and
increase his transmitter power. He
averred that adoption of the KLEX pro-
posal would preclude him from carrying
out this modification because shortspac-
ing with the new Lexington assignment
would occur., However, to date no such
application for modification of his pres-
ent license has been received by the
Commission,

6. KLEX's showing regarding new FM
service to unserved and underserved
areas and the removal of local reception
difficulties provide a good basis for as-
signment of a Class C channel to Lex-
ington, However, for reasons stated be-
low, we are assigning Channel 287 rather
than 293 to that community.

7. A counterproposal to the KLEX pro-
posal was flled by 8 & M Investments,
Inc. (8 & M), licensee of daytime-only
station KBIL, Liberty, Missourl. The
counterproposal ralses no objections to
the assignment of a Class C channel to
Lexington. However, it proposes that
Class C Channel 207 be assigned to Lex-
ington and that Channel 293 be asslgned
to Liberty. If it is so assigned, 8 & M avers
that it will apply for licensing on that

*An opposition to the KLEX proposal was
submitted by Ray County Radio Co. indi-
cating that this proposal was in conflict with
a proposal advanced by It In & separate rule
making. However, Ray County Radio Co. re-
quested and obtained a dismissal of its peti-
tion for rule making upon entering into a
contract for the purchase of an existing sta-
tion. Also, an opposition was filed by Daryl
Fredine, licenseoe of Station KESM-FM, El«
dorado Springs, Missourl. The opposition was,
in the most part, directed to the 8 & M In-
vestments, Inc., counterproposal and not to
the KLEX proposal. In response to an Order
to Show Cause, Daryl Predine withdrew his
opposition to the S & M counterproposal on
the condition that he be reimbursed for the
reasonnable and necessary costs incurred by
the change in his channel of operation re-
sulting from the 8 & M counterproposal,
S & M hns agreed to relmburse Daryl Fre-
dine for these costs and will be required to
do so If it Is granted s construction permiv
for Channel 293 (its counterproposal) at Lib-
orty. If it is not, the successful applicant at
Liberty will be required to reimburse Daryl
Fredine for his costs. (See also paragraph 16,
infrs.)

channel.’ Liberty (pop. 13,679), an in-
corporated municipality and the seat of
Clay County (pop. 123,322), Is part of
the Kansas City Urbanized Area (pop. 1,-
101,789). Approximately 11 percent of
the Kansas City population (55,238) re-
sides In Clay County. 8 & M describes
Liberty and Clay County as being part of
what is locally known as the “Northland"
which is that portion of Clay and ad-
jacent Platte County that at one time was
fully outside of the City of Kansas City,
lying to the north of the Missouri River
where it makes its bend around Kansas
City. Its description points out that un-
til 1947 the city limits of Kansas City
stopped at the Missouri River. Commenc-
ing then the city began annexations
which included part of the present
Northland area and extended the city
limits of Kansas City to Liberty's western
border.

8, 8 & M contends that Liberty and
Clay County cannot be considered as
mere bedroom facilities for Kansas City.
Both had a high growth rate of 53.5 per-
cent and 41 percent, respectively, between
1960 and 1970. In addition, local studies
of the area submitted by S & M indicate
that there is substantial local activity in
Liberty and Clay County. Excelsior
Springs, which has prominence through-
out the nation because of mineral springs
with presumably therapeutic ingredients,
and the Elms Hotel, & resort hotel, are
located in Clay County. 8 & M has sub-
mitted information indicating that the
local governing bodies are studying and
proposing significant plans for provision
of additional services.

9, Assignment of Channel 293 to Lib-
erty would foreclose future assignments
on Channels 292A and 204 and assign-
ment of Channel 297 to Lexington would
foreclose future assignments on Channels
2064, 297 and 298. S & M shows that there
are a number of Class A channels avail-
able for assignment to communities
which have no FM assignments or full-
time AM stations within these preclu-
sion areas.

—_—

*In order to effectunte the 8 & M counter-
proposal it is necessary to make changes else~
where in the PM Table of Assignments. 8 & M
proposes. substitution of Channel 221A for
288A at Butler, Missour!, and Channel 2884
for 206A at Eldorado Springs, Missouri. Dary!
Frodine, licensee of Station KESM-FM, op-
erating on Channel 206A at Eldorado Springs
has consemted to this substitution. See note
2, A grant of a lcense to Bates County Broad-
casting Corp. (Bates) for Channel 288A at
Butler (BLH-6558) was conditioned upon
acceptance by Bates of any modification re-
quiring use of n channel other than’Chan-
nel 288A as a result of whatever action the

may take in the instant pro-
. 8 & M objected to an outright ns-
slgnment of Channel 288A to Butler and
therefore flled a Petition for Reconsideration
of that assignment and simultaneously filed
o Request for Postponement [of further ac-
tion on applications for the Butler asaign-
ment] or Imposition of Condition fon the
Butler construction permit]. Because the
condition has already been Imposed on the
construction permit and carried over to the
license, all of the above mentioned Alings
are moot,
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local full-time Class C station Is needed
for emergency service to the area which
it contends is made essential by the
area’s location near the middle of the
tornado belt,

11, Although Clay County receives a
1 mV/m signal from many Kansas City
FM stations, S & M argues that the Kan-
sas City stations cannot adequately serve
the Northland's iocal needs. It points out
that there are 20 separate municipali-
ties In Clay County, and more than 15
in nelghboring Platte County, each of
which have Jocal government elections.
1t contends that the Kansas City stations
do not haye the time or space to give
local candidates pre-election exposure
nor do they have the time for break-down
results of the local contests in these many
municipalities. Aside from what it deems
to be Insuficlent Northland coverage,
S & M asserts that the annexation moves
that brought much of the Northlands
within Kansas City city limits have left
4 residue of divisiveness between Kansas
City south-of-the-river and the North-
lands enhancing what it considers to be
a natural disparity of views, problems,
and identity created by the Missouri
Rlver lying between the two reglons. As
an example, S & M cites a local referen~
dum involving bonds and financing meas-
ures totaling 128 million dollars that it
contends the south-of-the-river media
view from a Kansas City south-of-the-
river vantage point, irrespective of the
views that Northland residents may have
of the effects and import of the proposal
on their area. 8 & M states that the only
volce attentive to these local views Is
its daytime-only station and that, while
its station attempts to give good cover-
age there would be significant advantage
to having a full-time FM station in the
county,

12. KLEX opposes the S & M counter-
proposal.’ It argues that Liberty and Clay
Countles are adequately served by twelve
full-time commercial aural services as-
signed to cities within the Kansas City

‘Some of the remsons for the KLEX op-
position have become moot. In addition
ELEX avers that the transmitter for a Lib-
erty sssignment would have to be located
near the Excelslor Springs airport and that
5 & M hax failed to show that a suitablé site
Will be avallable for its proposed facilities.
It 1s the Commission’s view that §73208(n)
(4) of the PCC Rules snd Regulations does
not require such a showing in this case st
this stage In the . Such matters

proceeding.
Are sppropriate for discussion at the appli-
cation stage.
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Urbanized Area and ten full-time aural
facilities presently providing service to
Liberty. Moreover, KLEX contends that
a Channel 297 assignment at Lexington
fails to meet the minimum separation
requirements of the Commission’s Rules
and Regulations becauze Station KXTR
at Kansas City, operating on Channel
243, Is located less than 28 miles from
Lexington, However, it stated that Sta-
tion KXTR is located 30.2 miles west of
the present KBEK transmitter site and
that Station KBUR, operating on Chan-
nel 297 in Burlington, Iowa, is located
182 miles northeast of the KBEK trans-
mitter site. The proposed Channel 297
assignment would require at least 30
miles separation from KXTR and 180
miles from KBUR (FCC Rules and
Regulations § 73.207(a)). KLEX asserts
that there is no assurance that the sub-
stantially taller tower required for the
contemplated improved facilities can bhe
accommodated at the existing KBEK
transmitter site, nor Is there any assur-
ance that any site is available within
what It considers to be a limited permis-
sible zone. KLEX has not shown that it
cannot accommodate the new facilities
at the present KBEK transmitter site
and the Commission does not believe that
mere speculation should stand In the way
of an assignment deemed to be in the
public Interest. In addition, there Is sub-
stantially more area available southeast
of the present Station KBEK transmitter
site that would meet the minimum spac-
ing requirements.

13. As Indicated above, assignment of
Channel] 293 to Liberty would provide a
first and second FM service to 2,659 per-
sons and 340 persons respectively; would
bring a first local full-time aural service
to Liberty; and would have no adverse
preclusionary effect. In addition, if
Channel 297 is assigned to Lexington
and Channel 293 s not used at Liberty
it cannot be otherwise used in the re-
gion. In view of the aforementioned
facts regarding the proposed Liberty and
Lexington assignments, the Commission
finds it in the public interest to assign
Channel 293 to Liberty and Channel 207
to Lexington. In response to an Order to
Show Cause, KLEX has consented to
modification of its license to specify op-
eration on Channel 297 if the Commis-
sion finds it in the public interest to sub-
stitute that channel for Channel 292A
at Lexington. A transmitter for the Lib-
erty Channel 293 assignment must be
located at least fifteen mliles northeast
of Liberty and a transmitter for the Lex-
ington Channel 297 assignment must be
located at least two miles east of Lex-
ington.

§73.202 [Amended]

14. Accordingly, pursuant to the au-
thority contained in sections 4(1), 303
(g) and (r) and 307(b) of the Commu-
nications Act of 1934, as amended, it is
ordered, That effective July 28, 1075, the

(-—s

SAlso, the S & M counterproposal would
not foreclose relocation of the WGNU-FM,
Granite City, Ilinols, transmitter as would
the ELEX proposal. S8ce paragraph 5 supra.
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FM Table of Asslgnments, § 73.202(b) of
the Rules, is amended to read as follows

for the cities listed below:

City: Channel No.
7 R R i, ST S 203
Lexington, MOw .- cceecnccnnans 207
Eldorado Springs, MO ... 288A
BT, O i il in i i e n e atpts 221A

15. It is ordered, That pursuant to
section 316(a) of the Communications
Act of 1934, as amended, the outstand-
ing license held by Daryl Fredine for
Station KESM-FM, Eldorado Springs,
Missouri, is modified, effective July 28,
1975, to specify operation on Channel
288A Instead of Channel 296A. The li-
censee shall Inform the Commission in
writing no later than July 28, 1975, of its
acceptance of this modification. Station
KESM-FM may continue to operate on
Channel 296A until 45 days after grant
of an application for a construction per-
mit for the use of Channel 293 at Lib-
erty, Missouri, or until it is ready to op-
erate on Channel 288A at an earlier date,
or until the Commission sooner directs,
subject to the following conditions:

(a) At least 30 days before commenc-
ing operation on Channel 288A, the li-
censee of Station KESM-~-FM shall sub-
mit to the Commissfon the technlcal in-
formation normally required of an ap-
plicant for Channel 288A;

(b) At least 10 days prior to com-
mencing operation on Channel 288A the
licensee of Station KESM-FM shall sub-
mit the measurement data required of an
applicant for a broadcast station license:

(¢) The licensee of Station KESM-FM
shall not commence operation on Chan-
nel 288A without prior Commission au-
thorization; and

(d) An application for renewal of Ji-
cense of Station KESM-FM shall specify
operation on Channel 288A instead of
Channel 298.

16. It is further ordered, That pursu-
ant to section 316(a) of the Communica-
tions Act of 1934, as amended, the out-
standing license held by KLEX, Inc., for
Station KBEK(FM), Lexington, Mis-
souri, IS MODIFIED, effective July 28,
1975, to specify operation on Channel
297 instead of Channel 292A. The li-
censee shall Inform the Commission in
writing no later than July 28, 1975, of
its acceptance of this modification. Sta-
tion KBEK(FM) shall continue to op-
erate on Channel 292A until such time
as Station KESM~FM, Eldorado Springs,
Missouri, commences operation on Chan-
nel 288A. Thereafter it may continue to
channel 292A for a period of not more
than 45 days by which time it shall
change its operation to Channel 297,
unless the Commission otherwise directs,
subject to the following conditions:

(a) At Jeast 30 days before commenc-
ing operation on Channel 297, the li-
censee of Station KBEK(FM) shall sub-
mit to the Commission the technical
Information normally requested of an
applicant for Channel 297;°

*With this submission the licensee shall
alzo file the environmental Information re-
quired by Section 1.1311 of the Rulea.
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(b) At least 10 days prior to com-
mencing operation on Channel 297, the
licensee of Station KBEK(FM) shall
submit the measurement data required
of an application for a broadcast station

(¢) The licensee of Station KBEK(FM)
shall not commence operation on Chan-
nel 297 without prior Commission au-
thorization; and

(d) An application for renewal of li-
cense of Station KBEK (FM) shall spec-
iy operation on Channel 207 Instead of
Channel 202A. If action on an applica-
tion for the Liberty assignment is not
imminent (e.g., if a comparative hearing
situation develops) and if the licensee
of Station KBEK(FM) should wish to
hasten the date on which it commences
operation on Channel 297, it may Inform
the Commission in writing that it is will-
ing to reimburse the licensee of Station
KESM-FM, Eldorado Springs, Missouri,
for the reasonable costs of changing the
operation of Station KESM-FM from
Channel 296A to Channel 288A, subject
to the KBEK (FM) licensee's being reim-
bursed by the party that is the successful
applicant for construction permit of the
Liberty, Missouri, Channel 293 assign-
ment, and the Commission will give con-
sideration to the issuance of appropriate
orders.

17. It is further ordered, That the out-
standing licensee held by Bates County
Broadcasting Co. for Station KMOE
(FM), Butler, Missouri, IS MODIFIED
to specify operation on Channel 221A
instead of Channel 288A. The licensee
shall inform the Commission in writing
no later than July 28, 1975, of its accept-
ance of this modification. Station KMOE
(FM) may continue to operate on Chan-
nel 288A until February 1, 1977, or until
it is sooner ready to operate on Channel
221A, or until the Commission sooner
directs, subject to the following condi-
tions:

(a) At least 30 days before commenc-
ing operation on Channel 221A, the li-
censee of Station KMOE(FM) shall sub-
mit to the Commission the technical in-
formation normally requested of an
applicant for Channel 221A.

(b) At least 10 days prior to commenc-
ing operation on Channel 221A, the li-
censee of Station KMOE(FM) shall sub-
mit the measurement data required of
an applicant for a broadcast station li-
cense; and

{¢) The licensee of Station EMOE
(FMD shall not commence operation on
Channel 221A without prior Commission
authorization.

18. It is further ordered, That the Pe-
tition for Reconsideration (Docket No.
19823) and the Request for Postpone-
ment or Imposition of Condition (BPH-
8817) submitted by 8 & M Investments,
Ine,, are dismissed as moot.

19. The Secretary is directed to send
& copy of this Report and Order to
KLEX, Inc., licensee of Station KBEK
(FM), Lexington, Missourl; Daryl Fre-

dine, licensee of Station KESM-FM, -

Eldorado Springs, Missourl; and Bates
County Broadcasting Co., licensee of

RULES AND REGULATIONS

Station KMOE(FM), Butler, Missourl.
20. It is further ordered, That this pro-
ceeding is terminated. |
(Secs. 4, 303, 807, 48 Stat., as nmonded, 1066,
1082, 1083 (47 U.8.C. 154, 803, 307) ) s
Adopted: June 10, 1975.
Released: June 19, 1975.
FEDERAL COMMUNICATIONS
COMMISSION,
VINCENT J. MULLINS,
~ Secretary.
{FR Doo. 7616313 Piled 8-23-75;8:45 am|

[s®EAL]

{Docket No, 20112; FCC 75-706]

PART 97—AMATEUR RADIO SERVICE
Automatic Control of Repeater Stations

1. On July 17, 1974, the Commission
adopted a notice of proposed rulemaking
in the above-entitled matter which was
published in the Feoperar REGISTER OnD
July 31, 1874 (39 FR 27705). Proposals
in this proceeding contemplated amend-
ment of Part 97 of the Commission’s
rules to authorize the automatic control
of repealer stations and nuxiliary link
stations used in repeated systems in the
Amateur Radio Service, Le, the opera~
tion of such stations whether or not a
control operator is on duty at a control
point. Comments as to these proposals
were submitted by the parties listed
below. Each of these commaents has been
carefully considered as indicated in the
following discussion.

2. By way of background, in 1972, the
Commission formalized specific rule pro-
visions for the operation and technical
development of amateur radio stations
which can receive and automatically re-
transmit the signals of other amateur
stations. (See the Report and Order in
Docket No. 18803, 37 FCC 2d 2325,
1972.) Prior to these rule changes, re-
peater stations had been authorized in
the Amateur Radio Service under limited
general rules that related primarily to
any remotely controlled station. The new
repeater provisions took cognizance of
many of the special requirements for
these stations and led to tremendous in-
crease in the interest, use, and sophisti-
cation of repeater facllities for amateur
radiocommunications. In many areas,
this demand for repeater capability ne-
cessitated a 24-hour per day operational
schedule. However, the number of per-
sons available to serve as duty control
operators for repeater systems on an
around-the-clock basis is limited, and
where these people could not be found,
repeater stations had to shut down, some-
times for extended periods. To relleve
this situation, amateur licensees are
developing techniques for use of repeater
stations that are automatically controlled
and do not require a control operator to
be on duty. The Commission has ex-
amined these recent advancements In
technological capabilities and improve-
ments in methods of remotely controlling
amateur stations and we have found that
these developments justify rule provi-
slons to permit automatic control of re-

peater stations and auxiliary link
stations used in repeater systems on a
regular basls, provided that certain con-
ditions are met. Essentially, the condi-
tions proposed in the Notice of Proposed
Rule Making would require: (a) control
operators to employ devices and proce-
dures that would reasonably assure com-
pliance with the technical and opera-
tional standards for amateur radio sta-
tions; (b) all transmissions of an auto-
matically controlled repeater station to
be monitored in real-time, or be recorded
and reviewed within a reasonable period
by the station control operator for im-
proper operation; and (c) procedures to
be implemented for discontinuing opera-
tions in the event of malfunction or im-
proprieties. )

3. The comments substantially sup-
ported proposals to allow automatic con-
trol methods as being timely and in gen-
eral conformance with today's practical
requirements for amateur repeater op-
erations. There was concern, however,
with certain of the requirements related
to the responsibility of the station -
censee and the control operator for
monitoring transmissions by licensees
who utilize the repeater facility, Here,
& number of parties argued that re-
cording and reviewing transmissions
over an automatically controlled re~
peater station when they were not moni-
tored by & control operator would involve
expense and time which were not war-
ranted since “user” violations could be
controlled by the long-standing self-
policing mechanism which prevails in
the amateur bands, It was recommended,
therefore, that this requirement be modi-
fied by eliminating or relaxing the re-
cording and review procedure we had
proposed, and by relying, Instead, upon
other amateurs to monitor the repeater
operation and report violations to the
contro! operator, The delayed review
procedure is not mandatory since other
options are available. Accordingly, it is
retained to permit use of this method for
late hour emergency repeater access.'

4. The Commission recognizes that it
is often not feasible to follow-up effec-
tively on transmissions that will have oc-
curred hours earlier and that in these
instances the amateur self-policing effort
could be beneficial. In the Notice, we
acknowledged that the success of an au-
tomatic repeater control program would
depend to an great extent upon the
Amateurs' demonstrated ability to moni-
tor and effectively control thelir group. In
light of these factors, it is felt that an
exception is warranted to apply to the
operation of “closed repeaters,” ie, re-
peaters used only by persons specifically
authorized by the control operator with
means provided to limit use of the re-
peaters, This will afford amateurs con-
siderable flexibility in the operation of

automatically controlled repeaters. A

i Inter-linked multiple repeater systems de-
signed primarily for emergoncy communica-
tlons will ba considered for exception on a
ease-by-case basls,
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control operator can monitor the re-
peater in real-time; or the transmissions
can be recorded and review by the con-
trol operator; or a closed repeater can
be employed without any monitoring re-
quirement; or a combination of these,

5. We will delete the requirement that,
as a condition for automatic control, the
names of designated control operators,
duty control operators and station li-
censee be filed with the Engineer-in-
Charge of the radio district in which the
station 1s located, We believe that the
safeguards incorporated in our Rules and
the desire by amateurs to be self-regulat-
ing are sufficient to insure compliance
with our Rules. Should problems de-
velop, we will, of course, reopen this mat-
ter and consider revision of §97.88 of
our rules to require posting additional
information at the transmitter location.

6. Implementation of automatic control
will require no special license applica-
tions, modifications or showings. In or-
der to operate a repeafer station or an
auxillary link station as part of a re-
peater system by automatic control, the
station(s) must first be licensed in the
conventional manner, for either local
control or for remote control. Licensees
may then use any or all of the various
options permitted under the Rules.

1. A number of parties recommended
additional limitations or requirements
for sutomatic control of amateur re-
peater stations, For example, there were
suggestions for speclal logging require-
ments and, also, for restrictions on the
number of continuous hours that a re-
peater station could be operated under
automatic control. However, the Com-~
mission does not envision any present
purpose to be served by provisions of
this nature.

Environmental considerations. 8. In
accordance with the National Environ-
mental Policy Act of 1969 (NEPA), 42
U.S.C. 43214327, we are required to pre-
pare an environmental impact state-
ment when the adoption of a rule ap-
pears to carry with it significant environ-
mental consequences. As regards existing
amateur radio station facilities and op-
erations, we find that the rule changes
proposed in this proceeding will not
have any significant impact on the en-
vironment, It is possible, however, that
these rule amendments could result in re-
quests to license additlonal stations. In
this respect, applicants under Part 97
may be required to provide environmen-
tal Information as specified in §§ 1.1305
and 1.1311 of the Commission’s rules so
that for the proposed facllities, the po-
tential environmental consequences may
lﬁ:,;c:mmy examined on a case-by-case

9. In consideration of the foregoing,
the Commission finds that adoption of
rules to permit the automatic control of
amateur repeater stations under speci-
fled conditions and limitations is in the
public intarest, convenience, and neces-
sity. The specific rule amendments are
set forth below,

10. Accordingly, pursuant to author-
Ity contained in sections 4(i) and 303(xr)
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of the Communications Act of 1634, as
amended, it is ordered That, effective
July 28, 1975, Part 97 of the Commis-
sion’s Rules Is amended as shown below.
It is Jurther ordered, That this proceed-
ing is terminated.

(Becs. 4, 303, 48 Stat., as amended, 1086, 1082
(47 U.B.C. 154, 308) )

Adopted: June 11, 1975,
Released: Jung 19, 1995.

*  FreoErAL COMMUNICATIONS
COMMISSION,
Vincent J. MULLINS,
Secretary.

ResporpEzs T0 NPRM, Docxxr 20112

1. Southern Callfprnia Repeater Association
2. Vineland FM Association, Ine.

3. Charles F. Bino

4. Howard W. Kelly

b. Ploneer Amateur Radio Club and the

[sear)

Pioneer Repeater
6. T.M Kulas
7. Lyle B, Juroff
8. Arthur B. Reis
9. Pittsburg Repeater Organlzation, Inc.
10. MO-KAN Amatour Repeater Club, Inc.
11. James E. Arconati
12, Missour! Repeater Council
18, Joseph M. Hood
14. Ronald K. Long
18, Colorado Council
Clubs, Ine.
16, Peter E. Olson
17. Richard D. Wilson
18. Upper New York Repeater Counell
19. Dougias J. Whita
20. Robert A. Buaas
21, West Park
22. John C. Dyckman
23, Richard L. Neish
24. The Florida Repeater Council
25. Allan B. Crites
26, Texas VHF-FM Soclety
27, Iown Repeater Council
28. The St. Charles ARC
20, Olin K. McDanlel, Jr.—Pee Dee FM Re-
peater Association
30, Ralph E, Andrea
81. Monument Peak Radlo Club
Mid America FM, Incorporated
Pallsades Amateur Radio Club, Ine. of
Culver City
. The Carolinas-Virginis Ropeater Associa-
tion, Inc.
Soclety Radio Operators
Nevada UHF Experimetital Soclety, Ine.
Gordon Schlesinger
Illinols Repeater Councit
James P. Taylor
Paul R. Emeott
Frank M. Boyd & Charles E. DePoe
The Sulfur Mountain Repeater Assocla-
tion
Northern Virginia FA Association, Ine.
Carson Haines, Jr.,
Herbert Drake, Jr.

of Amateur Radlo

g8

2
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49, Chandler S. Eaton, Jr.

50. Qrizzly Peak VHF Amateur Radio Club

51. Long Island Mobile Amateur Radio Club,
Ine

52, Nonl;orn Illinols Amateur Repeater Club,
Ino.
63. Robert H. Strid

54. Huntington VHF FM Assoclation
55. Denver Radio League

56, Public Bervice Communications Assocla-
tion
67. St. Louis Repeater Inc,
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Clyde E. Glasas
Pacifio Communications Soclety
Kenton E, Marshall and Michael T. Patton

Belton Emergency Communications and
Civll Defense Repeater

Harry F. Matthews

W. N, McKenxie, Jr.

Tulsa Repeater Organlzation
. Southern Marine Radio Council

Part 97 of Chapter I of Title 47 of the
Code of Federal Regulations is amended
as follows:

1. Section 97.3(m) Is revised to read as
follows:

§ 97.3  Definitions.

- - . - ol

(n) Control. Techniques for accom-
plishing the prerequisite responsibilities
for the immediate operation of an ama-
teur radlo station. Must be one or more
of the following:

(1) Local conirol. Manual control,
with the control cperator monitoring the
operation on duty at the control point
located at a station transmitter with the
associated operating sadjustments di-
rectly accessible, (Direct mechanical con-
trol, or direct wire control of a trans-
mitter from a control point located on
board any aircraft, vessel, or on the same
premises on which the transmitter is lo-
cated, is also considered local control.)

(2) Remote conirol. Manual control,
with the control operator monitoring the
operation on duty at a control point lo-
cated elsewhere than at the station
transmitter, such that the assoclated
operating adjustments are accessible
through a control link.

(3) Automatic control. The use of de-
vices and procedures for control so that
a control operator does not have to be
present at the control point at all times,
(Only rules for automatic control of re-
peater systems have been adopted. Au-
tomatic control of all other types of
amateur radio stations must be approved
by the Commission on a case-by-case
basis.)

HZ288 338p2Ra8sEs
E
"
3
&

3. §97.79(b) is revised to read as fol-
lows:

§97.79 Control operator requirements.

(b) Every amateur radio station, when
in operation, shall have & control oper-
ator at an authorized control point, The
control operator shall be on duty, ex-
cept where the station is operated under
automatic control, The control operator
may be the station licensee, if & licensed
amateur radio operator, or may be an-
other amateur radio operator with the
required class of license and designated
by the station licensee. The control op-
erator shall also be responsible, together
with the station licensee, for the proper
operation of the station.

» . » L -

3. §97.88(¢) is revised to read as fol-
lows:
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§97.88 Operation of a remotely con-
trolled station.

(¢) Except for operation under auto-
matic control, as provided by §§97.110
() and 97.111(g), a control operator
designated Dy the licensee must be pres-
ent at an authorized control point while
the station is belng remotely controlled,
Immediately prior to, and during the pe-
riods the remotely controlled station is
in operation, the frequencles used for
emission by the remotely controlled
transmitter must be continuously moni-
tored by the control operator. The con~
trol operator must terminate transmis-
sion upon any deviation from the rules,

4, In § 97.110, paragraph (a) is revised,
and new paragraph (c) is added to read
as follows:

§97.110 Operation of an suxiliary link
station.

(a) An auxiliary link station may use
amateur frequency bands above 220 MHz,
excepting 435 to 438 MHz, for emissions,
Except as provided in §97.110(¢c), fre~
quencies belowy 225 MHz used by an aux-
illary link station shall be monitored
by the control operator immediately prior
to, and during, periods of operation.

(c) An auxiliary link station lcensed
either for operation by local control or
remote control may also be operated by
asutomatic control when it is licensed as &
part of a repeater station system which
is being operated under automatic con-
trol. Both the auxiliary link station and
the repeater station must appear on the
system network diagram on file with the
Comumission.

5. In § 97.111, paragraphs (a) and (b)
are revised, and new paragraph (g) Is
added to read as follows:

§ 97.111 Operation of a repeater station.

(&) Emissions from a repeater station
shall be discontinued within 5 seconds
after cessation of radiccommunications
by the user station. Provisions to auto-
matically limit the access to & repeater
station may be incorporated, but are not
mandatory,

(b) Except for automatic control op-
erations as provided in paragraph (g) of
this section, the transmitting and receiv-
ing frequencies utilized by the repeater
station shall be continuously monitored
by the control operator immediately prior
to, and during, periods of operation.

(g) A repeater station licensed either
for local control or for remote control
may also be operated under sutomatic
control where:

(1) Devices and procedures have been
implemented to assure that compliance
with the rules can be accompiished with-
out the duty control operator present at
the control point at all times the station
is in operation.

(2) All radiocommunications trans-
mitted by the station are monitored by
the duty control operator in real-time, or

RULES AND REGULATIONS

are recorded so that they can be repro-
duced and reviewed within 72 hours. The
recordings shall be preserved for a period
of at least 30 days, In the possession of
the station licensee, and must be made
available to the Commission upon re-
quest. However, real-time monitoring, or
recording and review of repeater opera-
tion is not required when the facility is
operated as a closed repeater, L.e., the re-
peater station employs means to restrict
usage to persons specifically authorized
by the control operator or station -
censee.

(3) Upon notification by the Commis-
sion of improper operation of a station
under automatic control, said operation
must be immediately discontinued until
all deficlencies have been corrected.

[¥R D0c.T6-16312 Filed 6-23-75,8:45 am|

Title 10—Energy

CHAPTER I—NUCLEAR REGULATORY
COMMISSION

PART 100—REACTOR SITE CRITERIA
Population Center Distances

Since their promulgation by the Atomic
Energy Commission (AEC) in April, 1962,
the site criterla set forth in 10 CFR Part
100 have served as the framework for
evaluations of proposed sites for station-
ary power and test reactors from the
standpoint of protection of the health
and safety of the public. Part 100 in-
cludes three quantitative site criteria
centered around the concepts of: an “ex-
clusion area” surrounding the reactor in
which, subject to certaln exceptions, the
licensee has the authority to determine
all activities including exclusion or re-
moval of personnel and property, 10 CFR
1003(a); a “low population zone'" im-
mediately surrounding the “exclusion
area” which contains residents the total
number and density of whom are such
that there is a reasonable probability that
appropriate protection measures could be
taken in their behalf in the event of a
serious accident, 10 CFR 100.3(b); and a
“population conter distance” which is
defined as “the distance from the reactor
to the nearest boundary of a densely
populated center containing more than
about 25,000 residents” 10 CFR 100.3(c).
Under Part 100, site suitability is strongly
dependent upon whether certain calou-
lated doses from postulated hypothetical
accidents at the boundaries of the “ex-
clusion area” and “low population zone™
are within specified dose guideline values,
10 CFR 100.11(a) (1) and (2), and
whether the “population center distance”
is at least one and one-third times the
distance from the reactor to the outer
boundary of the low population zone, 10
CFR 100.11(a) (3).

As the Statement of Considerations
which accompanied publication of the
effective Part 100 in the Feoerarl Reois-
7Er Indicated, the effective Part was in-
tended to reflect current AEC siting prac-
tices. The Statement of Considerations
indicated a concern on the part of the
AEC with cumulative exposure dose to

large numbers of people as & consequence

of nuclear reactor accidents. The popula~
tion center distance criterion in 10 CFR
100,11(a) (3), In particular, was added to
the effective Part in order to provide ad-
ditional protection to people in large cen-
ters (27 FR 3509, April 12, 1962).

In light of this underlying concern for
cumulative exposure dose to large num-
bers of people In population centers, the
AEC has applied the population center
distance criterion with a view to consid-
eration of population distribution. Indeed
10 CFR 100.11(a) (3) specifically provides
that “in applying this (population center
distance] gulde, due consideration should
be given to the population distribution
within the population center.” The
“boundary’ of a densely populated center
has been determined on a case-by-case
basls. Generally, where {t has not ap-
peared that the population center dis-
tance criterion would be crucial to site
suitability because the site was located
far from any densely populated area, the
“boundary” of the population center was,
for convenlence, taken as the corporate
or political boundary. However, it is clear
that a wide variety of political, economie,
and soclal factors are applied by State
and local jurisdictions in selecting cor-
porate or politlical boundaries. Thus,
there is no necessary correlation between
corporate or political boundaries and
population distribution, Indeed, even if a
particular corporate or political boundary
had been chosen on the basis of popula-
tion distribution, there would be no as-
surance that the boundary would con-
tinue to reflect actual population dis-
tribution. Consequently, in cases where
the population center distance criterion
might weigh heavily in the overall site
suitability evaluation, a more refined def-
inition of the population center bound-
ary has been utilized. In defining the
boundary, consideration has not been
confined to the location of the political
or corporate boundary of the population
center, but distribution of people within
and even beyond the political or cor-
porate boundary has been given even
greater significance.

A general examination of power
reactor siting regulations and policies 1s
underway as a separate matter, In the
interim, the Commission s firmly of the
opinion that continued implementation
of its population center distance crite-
rion is required. However, the recent de-
cision of the United States Court of Ap-
penls for the Seventh Circuit in
Izaak Walton League v. AEC, F.
2d . No. 74-1751 (April 1, 1875),
expresses the view that such implementa-
tion is inconsistent with the present
language of the regulation. In that deci-
sion the Court held that while a popu-
lation center boundary under the mean-
ing of Part 100 may extend beyond the
political or corporate limits because of
population distribution considerations.,
“there is neither reason nor sound safety
policy to cut down the boundaries of that
unit and make some hopeless attempt to
construct Imaginary boundaries.” Slip
Opinion at 13-14. The AEC held in that
licensing proceeding, and the NRC main-
tained before the Court on review, that
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the boundary of the population center
within the meaning of Part 100 must be
determined In light of considerations of
population distribution, rather than de-

termined on the basis of acceptance of
the political or corporate boundary.

In light of the above, the Commission
wishes to amend Part 100 to restore and

make clear the intended meaning of the
rule. The amendment which follows pro-
vides that in applying the population
center distance criterion in 10 CFR
100.11(a) (3), the “boundary” of the
population center, as that term appears
in 10 CFR 100.3(¢), shall be determined
upon consideration of population dis-
tribution (rather than determined solely
upon consideration of location of the
political or corporate boundaries). The
proposed amendment is Interpretative
in nature and reflects the current and
consistent  siting opractice of the
Commission.

Pursuant to the Atomic Energy Act of
1054, as amended, the Energy Reorgani-
zatlon Act of 1974, and section 553 of

RULES AND REGULATIONS

Title 5 of the United States Code,
notice Is hereby given of adoption of
the following amendment to 10 CFR
Part 100.

Because the amendment is interpreta-
tive In nature, and merely reflects the
current siting practice of the Commis-
slon, and because of the immediate ad-
verse effect of the Ballly reading, the
amendment is made immediately effec-
tive, However, the Commission is provid-
ing an opportunity for public comment
upon the amendment., All interested
persons who desire to submit writ-
ten comments should send them to the
Secretary of the Commission, US.
Nuclear Regulatory Commission, Atten-
tion: Docketing and Service Section,
Washington, D.C, 20555, by July 24, 1975.
Coples of comments recelved will be
available for public Inspection at the
Commission’s Public Document Room at
1717 H Street NW,, Washington, D.C,

1. Section 100.11(a) (3) of 10 CFR Part
100 is revised to read as follows:

26527

§100.11 Determination of  exelusion
area, low population zone, and pop-
ulation center distance.

‘a> L I

(3) A population center distance of at
least one and one-third times the dis-
tance from the reactor to the outer
boundary of the low population zone. In
applying this guide, the boundary of
the population center shall be deter-
mined upon consideration of population
distribution. Political boundaries are not
controlling in the application of this
guide. Where very large cities are in-
volved, a greater distance may be neces-
sary because of total integrated popula-
tion dose consideration.

- » - » »
(8ec. 161, Pub, L, 83-703, 68 Stat 048 (42
XS0, 2201);

Bec. 201, Pub, L. 03-438, 88 Stat 1242 (42

US.C. 5841)).

Dated at Washington, D.C., this 20th
day of June, 1975,
For the Nuclear Regulatory Commis-
slon.
SamvueL J. CHILK,
Secretary of the Commission.

|PR Doc,76-16589 Plled 6-23-75;0:00 am|
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proposedrules

This section of the FEDERAL REGISTER contasing notices to the public of the proposed issuance of rules and regulations. The purpose of
these notices is to give interested persons an opportunity to participate in the rulemaking prior to the adoption of the final rules,

DEPARTMENT OF THE INTERIOR
National Park Service
[36CFRPart7]

MOUNT RAINIER NATIONAL PARK,
WASHINGTON

Backcountry Camping Regulations

The National Park Service proposes to
amend the Code of Federal Regulations
to regulate backcountry camping at
Mount Rainier National Park, State of
Washington.

A National Park Service study of back-
country use at Mount Rainier National
Park has determined that unrestricted
backcountry campers tend to camp in
the more accessible and more scenic por-
tions of the park, especially in the high
meadows. Since these scenic meadows are
the most fragile ecological units of the
park, a great deal of damage has been
done. Trampling and unauthorized fires
have caused a severe loss of meadow
vegetation. Crowding has not only put
a strain on the resources, but virtually
destroyed the possibility of a quality
wilderness experience. The above find-
ings are included in the “Backcountry
Use and Operations Plan for Mount
Rainier National Park” dated January
15, 1973.

The purpose of the proposed backcoun-
try camping regulations is to protect and
preserve the lands and resources of
Mount Rainier National Park from dam-
age and potential damage by effectively
managing and controlling the use of the
backcountry for camping. A determina-
tion has been made pursuant to NEPA
and pertinent regulations based on the
study of January 15, 1973, and related
files, that the proposed regulations will
have no significant impact but will be
beneficial on the quality of the human
environment and, therefore, no environ-
mental impact statement is required. A
copy of this determination is on file and
may be examined in the Superintend-
ent’s office for Mount Rainler National
Park.

It is the policy of the Department of
the Interior, when ever practicable, to
afford the public an opportunity to par-
ticipate in the rulemaking process, Ac-
cordingly, interested persons may submit
written comments, suggestions, or ob-
Jections regarding the proposed addition
to: Superintendent, Mount Rainler Na-
tional Park, Longmire, Washington
988307, on or before July 24, 1975.

This amendment is proposed under the
authority contained in section 3 of the
Act of August 25, 1916, 36 Stat. 535, as
amended (16 U.S.C. 3); section 2 of the

Act of March 2, 1899, 30 Stat. 993, as

amended (16 U.S.C, 92); 245 DM 1 (34
FR 138879, as amended) ; National Park
Service Order No. 77 (38 FR 7378, as
amended) ; and Pacific Northwest Region
Order No. 3 (37 FR 6325, as amended).

Specifically, in consideration of the
foregoing, it is proposed to amend Part 7
of 36 CFR Chapter 1, by adding para-
graph (d) to §7.5 Mount Rainier Na-
tional Park, as follows:

. . » » »

(d) Backeountry Camping.

(1) Definitions. “Backcountry camp-
ing" at Mount Rainler National Park is
defined as any use of portable shelter or
sleeping equipment in the backcountry,
“Backcountry” {5 defined as those areas
of the park which have been designated
as “wilderness area" under the provisions
of the Wilderness Act (Sec. 4, Pub. L. 88-
577, 78 Stat. 890, 16 U.S.C. 1133) and all
areas of the park which are more than
250 yards from a paved road and more
than one-half mile from any park fa-
cility other than tralls, unpaved roads,
trail shelters, backcountry toilets, camp-
site facilities, Camp Mulr or Camp Shur-
man,

(2) Backcountry camping permits re-
quired. No person or group of persons
traveling together may camp in the back-
country without a valid backcountry
camping permit, Permits may be issued
to each permittee or to the leader of
the group for a group of persons. The
permit must be attached to the pack or
camping equipment of each permittee in
a clearly visible Jocation. No person may
camp in any location other than that des-
ignated in the permit for a glven date.

(3) Campsite Hmitations, Within the
backcountry, the Superintendent may
deslgnate sites at which camping is per-
mitted and define camping zones within
which limited camping is permitted at
other than designated sites. The loca-
tion of such backcountry campsites and
camping zones shall be designated on
maps made available to the public at the
Superintendent's office, visitor centers,
and ranger stations. The Superintendent
may establish limits for the number of
persons, groups and horses which may
enter the backcountry, or any portion of
the backcountry when deemed necessary
to protect the park resources from poten-
tial damage or to prevent disruption or
degradation of other park uses, and op-
erate a permit reservation system to meet
these objectives,

(4) Group size limitations. Groups ex-
coeding five persons must camp at a
group site, but groups may not exceed
twelve persons, The Superintendent may,
however,

(1) Walve group size limitations on
routes in the climbing zone when he de-
termines that it will not result in -envi-
ronmental degradation; and

(i) Establish special zones and group
size limitations during the winter season
to balance the impact of cross-country
skiers, snowshoers, and snowmobilers on
the resource.

Dated: April 22, 1975,

Daxier J, Tosx, Jr.,
Superintendent,
Mount Rainier National Park.

|FR Doc.76-16349 Flled 6-23-75;8:45 am|

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service
[ 7 CFRPart 29 ]

TOBACCO; NONQUOTA MARYLAND
BROADLEAF, U.S. TYPE 32

Identification and Certification

Notice is hereby given that the United
States Department of Agriculture has
under consideration the amendment of
regulations governing the ldentification
and certification of nonquota Maryland
Broadleaf Tobacco, US, Type 32, pro-
duced and marketed in quota areas, pur-
suant to the authority contained in the
Tobacco Inspection Act (49 Stat, 731; 7
U.S8.C, 511 et seq.).

Statement of consideration. Subpart
F-—Policy Statement and Regulations
Governing the Identification and Certifi-
cation of Nonquota Maryland Broadleaf
Tobacco, US. Type 32, Produced and
Marketed in a Quota Area was issued in
the Federnl Register for October 9, 1973
(38 FR 27817) . Past certifications of non-
quota Maryland tobacco produced In
quota areas had shown the need for
establishing procedures to follow In cer-
tifying such tobacco as to type nund for
use in distinguishing Type 32 tobacco
from quota tobacco. The regulations
issued In Subpart F established proce-
dures to accomplish proper type classifi-
cation and certification through the use
of the applicable U.S. official standards
after examination of a crop-lot arrange-
ment of the tobacco. They applied to
mandatory and permissive inspection as
authorized or required under sections 5
and 6 of the Tobacco Inspection Act.
The procedures established in those regu-
lations provided that determinations with
respect to cértification on nonquota Type
32 tobacco shall be based on the Official
Standard Grades for Maryland Broadleaf
Tobacco, U.S, Type 32,

Pub. L. 93-411 was passed by Congress
and enacted into law on September 3,
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