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Hazard Area. It has been determined by
thé Fedeéral Insurance Administration,
after further technical review of the
above map in light of additional, recently
acquired flood information, that the
property is not within the Special Flood
Hazard Area. The structure on Lot No,
5 is within Zone B, and Lots No, 6
through 25, and 37 through 58 are within
Zone C, Accordingly, effective Decem-
ber 15, 1970, Map No. H 015008 25 is
hereby corrected to reflect that the above
property is not within the Special Flood
Hazard Area.

(National Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development
Act of 1068), effective January 28, 1969 (33
FR 17804, November 28, 1968), as amended,
42 US.0. 4001-4128; and Secretary's delega-
tion of authority to Federal Insurance Ad-
ministrator 34 FR 20680, February 27, 1060,
as amended by 39 FR 2787, January 24, 1074.)

Issued: April 16, 1975.

J. ROBERT HUNTER,
Acting Federal Insurance
Administrator.

| FR Do¢.75-14104 Flled 5-20-75;8:45 am)

PART 1915—IDENTIFICATION OF
SPECIAL HAZARD AREAS

Mobile County, Ala.; Correction

On January 8, 1973, in 38 FR 1002,
the Federal Insurance Administrator
published a list of communities with
Special Flood Hazard Areas and the map
number and locations where Food Insur-
ance Rate Maps were available for pub-
lic Inspection. This list included the
County of Mobile, Alabama, as an el-
igible community and included Map No,
H 015008 25, which indicates that the
subdivision called Adobe Ridge Estates
Unit One, Moblle, Alabama, as recorded
in Map Book 24, Page 96, in the records
of Mobile County, Alabama, is in its en-
tirety within the Special Flood Hazard
Area. It has been determined by the Fed-
eral Insurance Administration, after fur-
ther technical review of the above map
in light of additional, recently acquired
flood information, that the above prop-
erty is within Zone C, and is not within
the Speclal Flood Hazard Area. Accord-
ingly, effective January 8, 1972, Map No.
H 015008 25 is hereby corrected to reflect
that the above property is not within the
Special Flood Hazard Area.

(National Flood Insurance Act of 1868 (Title
XIII of Housing and Urban Development Act
of 1068), effective January 28, 1880 (33 FR
17804, November 28, 1068), as amended, 42
US.C. 4001-4128; and Secretary’s delegation
of authority to Federal Insurance Adminis-

trator 84 FR 2680, Februsry 27, 1069, as
amended by 30 FR 2787, January 24, 1974.)

Issued: May 1, 1975,

J. RopERT HUNTER,
Acting Federal Insurance
Administrator.

| FR Doo,75-14120 Filed 5-29-75;8:45 am|)
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PART 1915—IDENTIFICATION OF
SPECIAL HAZARD AREAS

Palatine, 1I1.; Correction

On February 20, 1973, in 38 FR 4669,
the Federal Insurance Administrator

number and locations where Flood In-
surance Rate Maps were available for
public inspection. This list included the
Village of Palatine, Illinois, as an eligible
community and included Map No, H
175170 02 which indicates that Block
207, Lot 218 Willowood, being 704 North
Stark Drive, Palatine, Illinois, as recorded
in Docket No. 2046042, Volume 148, Page
315, in the office of the Register of Deeds
of Cook County, Illinois, is in its en-
tirety within the Speclal Flood Hazard
Area. It has been determined by the
Federal Insurance Administration, after
further technical review of the above
map in light of additional, recently ac-
quired flood information, that the above
property is not within the Special Flood
Hazard Area. Accordingly, effective
February 16, 1873, Map No. H 1756170 02
is hereby corrected to reflect that the
above property is not within the Special
Flood Hazard Area.

(National Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development Act
of 1968), effective January 28, 1069 (33 FR
17804, November 28, 1068), as amended, 42
US.C. 4001-4128; and SBecretary’s delegation
of authority to Federal Insurance Adminis-
trator 34 FR 2680, February 27, 1060, as
amended by 39 FR 2787, January 24, 1974.)

Issued: April 17, 1975,

J. RoserT HUNTER,
Acting Federal Insurance
Administrator.

[FR Doc.756-14105 Filed 5-20-75;8:45 am )

PART 1915—IDENTIFICATION OF
SPECIAL HAZARD AREAS

Prince George's County, Md.; Correction

On August 2, 1972, in 37 FR 156428, the
Federal Insurance Administrator pub-
lished a list of communities with Special
Flood Hazard Areas and the map number
and locations where Flood Insurance
Rate Maps were available for public in-
spection. This Ust included Prince
George's County, Maryland, as an eligible
community and included Map No. H

245208 49 which indicates that Lot No.-

10, Block B, Section No. 2, Clover Homes
Subdivision, Clinton, Maryland, as re-
corded In Plat WWW 77, Plat No. 52 In
the office of the Clerk of the Circuit
Court of Prince George’s County, Mary-
land, is in its entirety within the Spe-
cial Flood Hazard Area. It has beén
determined by the Federal Insurance
Administration, after further technical
review of the above map in light of addi-
tional, recently acquired flood informa-
tion, that the above property is not
within the Special Flood Hazard Area.
Accordingly, effective August 2, 1970, Map
No. H 245208 49 Is hereby corrected to
reflect that the above property is not
within the Special Flood Hazard Area.

(National Flood Insurance Act of 1068 (Title
XIII of Housing and Urban Development Aot
of 1068), effective January 28, 1060 (33 FR
17804, November 28, 1968), as amended, 42
UBS.C. 4001-4128; and Secretary’s delegation
of authority to Federal Insurance Adminis-
trator 34 FR 2680, February 27, 1060, as
amended by 30 PR 2787, January 24, 1974) .

Issued: April 30, 1975.

J. Rosert HUNTER,
Acting Federal Insurance
Administrator.

[FR Doc.76-14118 PFiled 5-20-75;8:45 am |

[Docket No, FI-471)

PART 1915—IDENTIFICATION OF
SPECIAL HAZARD AREAS

Temple, Tex.; Correction

On February 18, 1975, in 40 FR 6963,
the Federal Insurance Administrator
published a list of communities with Spe-
clal Flood Hazard Areas and the map
number and locations where Flood Haz-
ard Boundary Maps were avallable for
public inspection. This list included the
City of Temple, Texas, as an eligible
community and included Map No. H
480034 05 which indicates that Block No.
1, Lots No. 1 through 43, and 46; Block
No. 2, Lots No. 1 through 22; Block No. 3,
Lots No. 1 through 27; Block No. 4, Lots
No. 1 through 29; Block No. 5, Lots No. 1
through 20; and Block No. 8, Lots No.
1 through 7, Oak Creek Subdivision,
Temple, Texas, as recorded in Volume
1250, Page 808, in the office of the County
Clerk of Bell County, Texas, are in their
entirety within the Special Flood Haz-
ard Area. It has been determined by the
Federal Insurance Administration, after
further technical review of the above map
in light of additional, recently acquired

* flood information, that the above prop-

erty is not within the Special Flood Haz-
ard Area. Accordingly, effective March 1,
1974, Map No. H 480034 05 is hereby cor-
rected to reflect that the above property
is not within the Special Flood Hazard
Area.

(National Flood Insurance Act of 1068 (Titie
XIII of Housing and Urban Development Act
of 1968), effective January 28, 1860 (23 FR
17804, November 28, 1608), as amended, 42
U.S.C. 4001-4128; and Socretary’s delegation
of authority to Federal Insurance Adminis-
trator 34 FR 2680, February 27, 1869, as
amended by FR 2787, January 24, 1974

Issued: May 13, 1975.

J. RosERT HUNTER,
Acting Federal Insurance
Administrator,

[FR Doc.75-14111 Piled 5-20-75;8:45 am|]

[Docket No. FI-128]

PART 1915—IDENTIFICATION OF
SPECIAL HAZARD AREAS

Wheeling, Ill.; Correction

On May 17, 1873, in 38 FR 12016, the
Federal Insurance Administrator pub-
lished a list of communities with Special
Flood Hazard Areas and the map number
and locations where Flood Hazard
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Boundary Maps were available for public
inspection. This list included the Village
of Wheeling, Illinois, as an eligible com-
munity and included Map No. H 17017301
which indicates that Cluster 3, Lots 1
through 7, Cluster 4, Lots 1 through 5,
Cluster 5, Lots 1, 2, and 4 through 7,
Cluster 6, Lots 1 through 10, Cluster 7,
Lots 1 through 9, Cluster 12, Lots 1
through 4, Phase I, Shadow Bend Sub-
division, Wheeling, Ilinois, registered as
LR 2690975 and recorded as Document
No. 22320783 on May 10, 19873, and
amended by an affidavit of correction,
registered as LR 2699912, and recorded
as Document No. 22372158 on June 22,
1973, in the office of the Registrar of Cook
County, Illinois; and Cluster 15, Lots 1
through 6, Cluster 16, Lots 1 through 6,
Cluster 17, Lots 1 through 5, Cluster 18,
Lots 1 through 5, Cluster 19, Lot 7, Clus-
ter 33, Lots 2 through 4, Cluster 34, Lots
1 through 5, Cluster 37, Lots 3 through 5,
Cluster 38, Lots 1 through 8, Phase III,
Shadow Bend Subdivision, Wheeling,
Tilinols, registered as LR 2690976 and
recorded as Document No. 22320784 on
May 10, 1973, and amended by an afli-
davit of- correction, registered as LR
2699913, and recorded as Document No.
22372159 on June 22, 1973, in the office
of the Registrar of Cook County, Illinois,
are in their entirety within the Special
Flood Hazard Area. It has been deter-
mined by the Federal Insurance Admin-
Istration, after further technical review
of the above map in light of additional,
recently acquired flood information, that
the above property is not within the Spe-
cial Flood Hazard Area, Accordingly,
effective May 25, 1973, Map No. H 170173
01 {5 hereby corrected to reflect that the
above property is not within the Special
Flood Hazard Area,

(National Flood Insurance Act of 1668 (Title
XIIT of Housing and Urban Development Act
of 1968), effective January 28, 1969 (33 FR
17804, November 28, 1068), as amendod, 42
US.0. 4001-4128; and Secretary's delegation
of suthority to Federal Insurance Adminis-
trator, 34 FR 2680, February 27, 1969, as
amended by 39 PR 2787, Junuary 24, 1974.)

Issued: May 13, 1975,

J. RonerT HUNTER,
Acting Federal Insurance
Administrator,

[FR Doc.75-14112 Filed 5-20-75;8:45 am|)

PART 1915—IDENTIFICATION OF
SPECIAL HAZARD AREAS
Winston-Salem, N.C.; Correction

On August 31, 1872, in 37 FR 17704,
the Federal Insurance Administrator
published a list of communities with
Special Flood Hazard Areas and the map
number and locations where Flood In-

surance Rate Maps were available for
public inspection. This lst included
Winston-Salem, North Carolina, as an
eligible community and included Map
No, H 375360 10 which indicates that
Lot No. 2 of Sherwood Forest Subdivi-
sion, Section 9A, Winston-Salem, North
Carolina, as recorded in Plat Book 25,
al Page 53 in the Office of the Register
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of Deeds, Forsyth County, North Caro-
lina, is in its entirety within the Special
Flood Hazard Area. It has been deter-
mined by the Federal Insurance Admin-

recently acquired flood information, that
the above property is within Zone C, and
not within the Specinl Flood Hazard
Area. Accordingly, effective March 24,
1971, Map No. H 375360 10 s hereby
corrected to reflect that the above prop-
erty is not within the Special Flood
Hazard Area.

(National Flood Insurance Act of 1988 (Title
XTI of Housing and Urban Development Act
of 1968), effective January 28, 1060 (33 FR
17804, November 28, 1068), as amended, 42
US.C. 4001-4128; and Secretary’s delegation
of authority to Federal Insurance Adminls-
trator 34 FR 2680, February 27, 1960, as
amended by 39 FR 2787, January 24, 1074,)

Issued: May 9, 1975.

J. Ropert HUNTER,
Acting Federal Insurance
Administrator.

[FR D0c.76-14113 Piled 5-20-75:8:45 nm|

Title 29—Labor

CHAPTER XVII-—OCCUPATIONAL SAFETY
AND HEALTH ADMINISTRATION

PART 1902—STATE PLANS FOR THE DE-
VELOPMENT AND ENFORCEMENT OF
STATE STANDARDS

PART 1955—PROCEDURES FOR WITH-
DRAWAL OF APPROVAL OF STATE PLANS

Notice of Final Rulemaking

1. Background. On November 12, 1974,
2 notice of proposed rulemaking was pub-
lished in the Froesal Recrsrer (39 FR
39891) concerning regulations under sec-
tion 18(f) of the Occupational Safety
and Health Act of 1970 (29 US.C. 667)
(hereinafter called the Act) setting forth
the policies and procedures by which ap-
proval of a State plan under section 18
of the Act could be withdrawn.

After consideration of the relevant ma-
terial which has been submitted by in-
terested persons, the proposal is hereby
adopted with some changes.

2, Public comments. Contemporane-
ously with its submission for public com-
ment, the proposal was submitted to the
Advisory Commission on Intergoyern-
mental Relations, Public comments were
received from the States of California,
Michigan, New York, and Washington;
the American Federation of Labor-Con-
gress of Industrinl Organizations (AFL-
CIO); the National Electrical Manufac-
turers Association; the National News-
paper Association: and the Air Trans-
port Association of America.

The comments primarily requested
that additional clarifications be added to
the regulations particularly with regard
to the requirement for a State to show
cause why a withdrawal proceeding
should not be initiated, the time limits
set in the regulations, and the examples
of situations that would constitute
grounds for withdrawal. The comments
also indicated some confusion as to the

nature of a withdrawal proceeding, how
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the State could request a hearing on
withdrawal, and whether the right to &
hearing could be waived.

3. Discussion of changes. Several sub-
stantive and organizational changes were
made in the regulations as follows:

(a) Definitions were added in § 1955.2
for “developmental step”; “commence-
ment of a case' as used in section 19(f)
of the Act in determining the scope of
State Jurisdiction following withdrawal
of plan approval; and “separable portion
of a plan™ for purposes of withdrawal of
approval (Michigan).

(b) The examples for the circum-
stances for withdrawal of approval in
§ 19565.3 were revised to clarify the im-
pact of a failure to enact enabling legis-
Iation on the finding of reasonable ex-
pectations for completion of develop-
mental steps (New York), and to add
several items that could constitute fail-
ure to comply substantially with any pro-
vision of the plan including any assur-
ances. Those items added were (1) fail-
ure to comply with the assurances on &
sufficient number of qualified personnel
and adequate resources for administra-
tion and enforcement, (AFL-CIO), and
(2) where, on the basis of actusl opera-
tions, the Assistant Secretary of Labor
for Occupational Safety and Health
(hereinafter called the Assistant Secre-
tary) determines that the criteria in sec-
tion 18(¢) of the Act are not being met,
that the period of concurrent authority
under section 18(e) of the Act should
not be extended, and final approval un~
der section 18(e) of the Act should not
be given.

(¢) The regulations created some con-
fusion as to the various types of notices
mentioned and the effects of certain ac-
tions taken by, or required of, the States
(Washington)., Therefore, the general
definition of & notice of withdrawal of

approval, § 1955.2, was deleted and par-
ticular rctereucu were included in the
relevant sections as to what constituted
notice of withdrawal. Accordingly, where
& State voluntarily withdraws its ap-
proved plan, § 1955.3(b), the Assistant
Secretary shall publish a notice of with-
drawal of approvsal in the Federal Reg-
ister (see Montana notice 39 FR 23261,
June 27, 1974), A similar type of notice
would be published in the Federal Reg-
ister by the Assistant Secretary where
& State falls to show cause why a with-
drawal proceeding should not be ini-
tiated, §1955.10(a), or where a State
fails to respond to the Assistant Secre-
tary's notice of proposed withdrawal,
§ 1955.10 (b) and (¢). In both these cir-
cumstances the State will be deemed to
have walved its right to s formal pro-
ceeding. Where & State has not either
voluntarily withdrawn its plan or waived
its right to a formal proceeding as de-
soribed above, the formal proceeding
commences. That proceeding, as de-
scribed in paragraph (d) below, may or
may not result in a hearing. Consequent-
ly, there is no one point at which a State
must request a hearing but rather sev-
eral points, e.g. the request to show
cause, where the State may opt to either
withdraw its plan or go forward to a
formal proceeding.
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(d) The use of the word “hearing” to
describe the withdrawal proceeding also
resulted in some confusion that necessi-
tated clarification (Washington) . There~
fore, the regulations were revised to refer
to a “formal proceeding” rather than a
hearing. By using this terminology and
by rearranging the subparts to place
those referring to a hearing after the
provisions for settlements and summary
decisions, the regulations should be clear
that a hearing is only one part of the en-
tire proceeding. For example, where
there are no genuine issues of material
fact in dispute, the proceeding could be
resolved by a summary decision without
2 hearing (see Subpart C) or, revisions
may be made to the program thereby
settling the case before & hearing is held
(see Subpart C).

(e} The provision for submission of
substantive written comments by persons
not parties to the proceedings was re-
vised to substitute submission to the As-
sistant Secretary or the State rather
than the administrative law judge since
only a party, not the administrative law
judge, could introduce these comments
Into evidence, One State (California)
mentioned the criteria for admissibility
of these comments. The basle criteria for
admission of evidence are contained in
§ 1955.40(b) (1). Under these criteria, as
well as under § 1955.21(a) (2) on motions
for summary decisions, affidavits may be
necessary but should not be required.

(f) The provision in § 1955.10(a) for
the Assistant Secretary to provide the
State an opportunity to show cause why
a withdrawal proceeding should not be
initiated was made mandatory (Califor-
nia, ).

(g) A specific reference was added to
§ 1055.44 on the authority of an admin-
istrative agency to stay its final decision

Judicial review. An automatic
stay of the Secretary of Labor’s (herein-
after called the Secretary) decision
pending judicial review was not added
(California, Michigan) because it would
unduly restrict his discretion in very
serious cases. It should be noted that un-
der Rule 18 of the Federal Rules of Ap-
pellate Procedure, the circuit court can
also stay an administrative decision,

4. Discussion of provisions that were
not changed. Changes to the proposed
regulations were not considered neces-
sary or appropriate in the following
cases:

(a) The nature of the continuing com-
mitment required by section 18(¢) of the
Act Is for a standard-setting and en-
forcement program which will continue
to be at least as effective as the on-going
Federal program and it is not limited
only to those provisions in the State plan
at the time of approval, One State, (New
York) questioned the scope of this com-
mitment insofar as failure to meet Fed-
eral program changes initiated subse-
quent to plan approval may result in &
withdrawal proceeding. The examples
given were unilateral changes in field en-
forcement techniques or minor revisions
to Federal procedures. Regulations gov-
erning the type of Federal program
changes included in each State's com=-
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mitment to continue to provide an “at
least as effective” enforcement
are set out in 29 CFR Part 1953,

rogram changes re~
quired of the States and also provide an
opportunity for the State to show cause
why a change need not be submitted to
maintain an “at least as effective as"
program. No further delineation is con-
sidered necessary in Part 1955.

(b) Several States objected to the time
periods in the regulations, more specifi-
cally, the 45 day period to show cause in
§ 1966.10(a) (California, 60 days), the
five (5) day period for State publication
in §1955.10(b) (2) (California 10 days;
Michigan, 30 days), and the 30 day pe-
rlod for filing a response in § 1955.10 (b)
and (¢) (Michigan, 60 days). These time
periods are consistent with those con-
tained in other State plan regulations
(see 20 CFR 1902.11(a) on publication of
State notices and 29 CFR Part 1953 which
has 30 day requirements for State ac-
tion in general). It should also be noted
that, except for the 45 day requirement
to show cause, which can be extended
by the Assistant Secretary, the State
may ask the administrative law judge for
an extension of time under § 1955.12(a)
(5) . Because of the absence of any diffl-
culty with these time limits in either the
Virginia (39 FR 27844) or New Mexico
(39 FR 42726) rejection proceedings and
due to the serious implication of a with-
drawal proceeding on the full and ade-
quate protection of employees, the time
periods have not been revised.

(¢) The regulations clearly distinguish
between the responsibility of the Assist-
ant Secretary and the Secretary and
through these regulations the Secretary
reserves the right and obligation to make
the final decision on the Assistant Sec-
retary's proposed withdrawal where the
administrative law judge’s decision is
appealed. These regulations are consist-
tent with Secretary’s Order 12-71, 36 FR
8554 and do not necessitate a further
statement on delegation (Washington),

(d) Several States (e.g, California and
Michigan) suggested that some changes
were necessary in the provision for pe-
titions for withdrawal of approval under
§ 1955.5. The provision as proposed out-

lined a number of steps that might be

taken In response to a petition. These
included public comment, discussions
with the State, and/or informal hearings.
In all instances, the State will have an
opportunity to respond fully to the peti-
tion and its response will be part of the
public record. Where a petition is found
to constitute sufficient grounds for pro-
posed withdrawal of approval, § 1955.10
(b) (1) provides for the Assistant Sec-
retary to publish a notice of proposed
withdrawal, The provision that “any
interested person” may fille a petition
merely reflects the language of the Ad-
ministrative Procedure Act, 5 U.8.C, 563
(e) which gives any interested person the
right to petition an agency.

(e) One comment raised the question
of the scope of “officlal notice” in § 1955.-
40(c) and also the meaning of the

phrase “extra record fact” in § 1955.44
(California). The latter phrase was de-
leted as unnecessary. The section on
official notice 1s analogous to judicial no-
tice in & court proceeding. It is author-
ized by the Administrative Procedure
Act, 5 US.C. 5566(e) and as stated in
§ 1056.40(¢c) a party has the opportunity
to show the contrary based on facts or
other information available to it as well
as because of its expertise in the area.

(f) No definition of the term “good
cause” as used in § 1955.3(a) (3) (iii) was
added (Michigan) because the reasons
why & State may not need to change its
program and therefore can show “good
cause" vary greatly depending on the
State and the change involved (see 29
CFR Part 1953).

(g) One State (Michigan) raised the
issue of continued funding of public
employer and consultation programs
after plan withdrawal. While the subject
of funding is not within the scope of
these procedural regulations, it should be
noted that where a plan approval is with-
drawn, funding under section 23(g) of
the Act is no longer available. However,
where only a portion of a plan is with-
drawn, then section 23(g) funding
would generally be available for the re-
maining program which may include
public employers and consultation. In ad-
dition, some limited consultation money
may be available under section 7(c¢) (1)
of the Act.

th) The Assistant Secretary has the
burden of proof in & withdrawal proceed-
ing and he has available to him all the
factual material developed during evalu-
ations of State plans. This does not ap-
pear to place any undue restriction on
the State in supporting its case. In ad-
ditlon, the regulations § 1055.32 speoif-
ically provide for discovery of facts for
use in the proceedings (Michigan).

(1) The regulations, §1955.3(a)(3),
require compliance with all plan pro-
visfons. It would be impossible to spell
out each and every commitment. The
commitment that States not adopt prod-
uct standards unless they meet the
criteria in section 18(c)(2) of the Act
is contained in every approved State plan
and failure to meet it may be a factor
in withdrawal proceeding. (National
Electrical Manufacturers Association).

(j) The National Newspaper Associa-
tion suggested that the “reasonable
notice” requirement for State publication
in § 1955.10(b) (2) could only be met by
newspaper publication, While newspaper
publication may be used by most States,
it has never been a requirement. Indeed,
several States use legal journals as well
as general circulation newspapers while
others have publications similar to the
Federal Register. Each approved plan has
a procedure for public notice for promul-
gation of standards, rules and regula-
tions, (20 CFR 1902.4(b) (2) dii)) and
compliance with these procedures would
generally be considered reasonable
notice,

In accordance with the above, Chapter
XVII of Title 20 Code of Federal Regula~-
tions Is hereby amended by adding a new
Part 1955 effective June 30, 1975,
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1. Subpart E of 29 CFR Part 1902—
“Procedures for Withdrawal of Plan Ap-
proval [Reserved]”—is hereby deleted,
effective June 30, 1975,

2. The new Part 1953 reads as follows:

Subpart A—General
Sec.
1955.1 Purpose and scope.
10562 Definitions.
1065.3 QGeneral policy.
10564 Effect of withdrawal of approval.
18565 Petitlons for withdrawal of ap-

proval,
Subpart B—Notice of Formal Proceeding

1955.10 Publication of notice of formal pro-
ceeding,

Contents of notice of formal pro-
ceeding. X

Administrative law judge; powers
and duttea.

Disqualification.

Ex parte communications,

Manner of service and filing.

Time,

1055.11
1955.12

1965.13
1965.14
1055,15
1956.16
1055.17 Determination of parties.

1855.18 Provision for written comments.

Subpart C—Consent Findi and Summary
D«:Mon:‘.

1905620 Consent findings and orders,
195521 Motion for a summary decision.
195522 Summary decision.

Subpart D—Preliminary Conference and
Discovery
195530 Submission of documentary evi-
dence.
Preliminary conference.
Discovery.
Sanctions for fallure to comply with
orders.
Fees of witnesses,
Subpart E—Hearing and Decision
Hearlngs,
Decision of the administrative law
Judge.
Exceptions.
Transmission of the record.
Final decision.
Effect of appeal of adminlstrative
law judge's declsion,
Fioality for purposes of judicial re-
view.
1965547 Judicial review.

Avrionrry: Secs. B(g) (2), 18, 84 Stat, 1508,
1608 (29 US.C,657(g) (2), 66T)

Subpart A—General
§ 1955.1 Purpose and scope.

(a) This part contains rules of prac-
tice and procedure for formal adminis-
trative proceedings on the withdrawal of
initial or final approval of State plans in
accordance with section 18(f) of the O¢-
cupational Safety and Health Act of 1970
(28 US.C. 687).

(b) These rules shall be construed to
secure a prompt and just conclusion of
the proceedings subject thereto.

§ 1955.2 Delinitions.

(a) As used in this part unless the
context clearly requires otherwise:

(1) "Act” means the Occupational
Safety and Health Act of 1970;

(2) “Assistant Secretary” means As-
sistant Secretary of Labor for Occupa~
tional Safety and Health;

(3) “Commencement of & case” under
section 18(f) of the Act means, for the
burpose of determining State jurisdic-
tion following a final decision withdraw-

195631
1956.32
1955.33

1956.34
1955.40
1955641
105542
195543
1056.44
105545

10655.46
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ing approval of a plan, the issuance of a
citation,

(4) “"Developmental step” includes, but
{5 not limited to, those items listed in the
published developmental schedule, or any
revisions thereto, for each plan contained
in 20 CFR Part 1852. A developmental
step also includes those {tems in the plan
as approved under section 18(c) of the
Act, as well as those i{tems in the ap-
proval decision which are subject to eval-
uations (see e.g., approval of Michigan
plan), which were deemed necessary to
make the State program at least as ef-
fective as the Federal program within
the 3 year developmental period. (see 29
CFR 1953.10(a) ).

(5) “Final aspproval” means approval
of the State plan, or any modification
thereof under section 18(e) of the Act
and Subpart D of 29 CFR Part 1902,

{6) “Initial approval” means approval
of a State plan, or any modification
thereof under section 18(c) of the Act
and Subpart C of 29 CFR Part 1902;

(7) “Party” includes the State agency
or agencies designated to administer and
enforce the State plan that is the subject
of withdrawal proceedings, the Depart-
ment of Labor, Occupational Safety and
Healtl Administration (hereinafter
called OSHA), represented by the Office
of the Solicitor and any person partici-
pating In the proceedings pursuant to

§ 1055.17;
(8) “Person” meéans an Individual,
partnership, association, corporation,

businegs trust, legal representative; an
organized group of individuals, or an
agency, authority, or instrumentality of
the United States or of a State;

(9) “Secretary” means Secretary of
Labor;

(10) “Separable portion of a plan” for
purposes of withdrawal of approval gen-
erally means an issue as defined in 29
CFR 1902.2(¢), Le, “an Industrial, occu-
pational or hazard grouping which is at
least as comprehensive as a correspond-
ing grouping contained in (i) one or more
sections in Subparts B or R of Part 1910
of this chapter, or (i) one or more of
the remaining subparts of Part 1910":
Provided, That wherever the Assistant
Secretary has determined that other in-
dustrial, occupational or hazard group-
ings are administratively practicable,
such groupings shall be considered sep-
arable portions of a plan.

§ 1955.3 General poliey.

(a) The following circumstances shall
be cause for initiation of proceedings un-
der this part for withdrawal of approval
of a State plan, or any portion thereof.

(1) Whenever the Assistant Secretary
determines that under § 1902.2(b) of this
chapter a State has not substantially
completed the developmental steps of
its plan at the end of three years from
the date of commencement of operations
a5 defined in § 1953.10(b) of this chapter,
a withdrawal proceeding shall be insti-
tuted. Examples of a lack of substantial
completion of developmental steps in-
clude but are not limited to the following:
(1) a fallure to develop the necessary reg-
ulations and administrative guldelines
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for an “at least as effective” enforcement
program; (ii) failure to promulgate all
or a majority of the occupational safety
and health standards in an issue covered
by the plan; or (iii) fdilure to enact the
required enabling legislation.

(2) Whenever the Assistant Secretary
determines that there is no longer a rea-
sonable expectation that a State plan
will meet the criteria of § 1902.3 of this
chapter inveolving the completion of de-
velopmental steps within the three year
period immediately following commence-
ment of operations as defined in § 1953,10
(b) of this chapter, a withdrawal pro-
ceeding shall be instituted. Examples of
a lack of reasonable expectation include
but are not limited to the followinig: 1)
a fallure to enact enabling legislation in
the first two years following commence-~
ment of operations where the remain-
ing developmental steps are dependent
on the passage of enabling legislation
and cannot he completed within one
year; or (i) repeal or substantial
amendment of the enabling legislation
by the State legislature so that the State
program fails to meet the criteria In
§ 19023 of this chapter; or (iii) Inability
to complete the developmental steps
within the indicated three year period.

(3) Whenever the Assistant Secretary
determines that in the operation or ad-
ministration of a State plan, or as a re-
sult of any modifications to a plan, there
is a failure to comply substantially with
any provision of the plan, including as-
surances contained in the plan, & with-
drawal proceeding shall be instituted in
a State which has received final approval
under section 18(e) of the Act, and may
be instituted in a State which has re-
celved Initial approval under section
18(c) of the Act. Examples of a lack of
substantial compliance include but are
not limited to the following: (1) where &
State over a period of time consistently
fails to provide effective enforcement of
standards; (i) where the rights of em-
ployees are circumscribed in such & man-
ner as to diminish the effectiveness of
the program; (i) where a State, with-
out good cause, fails to continue to main-
tain its program In accordance with the
appropriate changes in the Federal pro-
gram; (iv) where a State falls to comply
with the required assurances on a suffi-
clent number of qualified personnel
and/or adequate resources for adminis-
tration and enforcement of the program;
or (v) where, on the basis of actual op-
erations, the Assistant Secretary deter-
mines that the criterla in section 18(0)
of the Act are not being met, that the
period of concurrent authority under sec-
tion 18(e) of the Act should not be ex-
tended, and that final approval under
section 18(e) of fthe Act should not be
given.

(b) A State may, at any time both
before or after a determination under
section 18(e) of the Act, voluntarily with-
draw its plan, or any portion thereof, by
notifying the Assistant Secretary in
writing setting forth the reasons for such
withdrawal, Such notification shall be
accompanied by a letter terminating the
application for related grants authorized
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under section 23(g) of the Act in ac-
cordance with 29 CFR 1851.25(d). Upon
receipt of the State notice the Assistant
Secretary shall cause to be published in
the FroErAL REGISTER a notice of with-
drawal of approval of the State plan or
portion thereof (see Montana notice 39
FR 2361, June 27, 1974).

(¢) Approval of & portion of a plan
may be withdrawn under any of the
paragraphs in this section when it is
determined that that portion is reason-
ably separable from the remainder of
the plan in a manner consistent with
the provisions in §1902.2(¢c) of this
chapter defining the scope of a State
plan. As an example, such a partial
withdrawal of approval would be con-
sidered appropriate where a State fails
to adopt, without good cause shown,
Federal standards within a separable
issue, such as occupational health.

§ 19554 Effect of withdrawal of ap-
proval.

(a) After receipt of notice of with-
drawal of approval of a State plan, such
plan, or any part thereof, shall cease to
be in effect and the provisions of the
Federal Act shall apply within that
State, But the Stale, in accordance with
section 18(f) of the Act, may retain
jurisdiction in any case commenced be-
fore receipt of the notice of withdrawal
of approval of the plan, in order to en-
forte standards under the plan, when-
ever the issues involved In the case or
cases pending do not relate to the
reasons for withdrawal of the plan.

(b) Such notice of withdrawal of ap-
proval shall operate constructively as
notice of termination of all related
grants authorized under section 23(g)
of the Act in accordance with 29 CFR
1951.25¢¢).

§ 1955.5 Petitions for withdrawal of ap-
proval,

(a) At any time following the initial
approval of a State plan under section
18(¢) of the Act, any interested person
may petition the Assistant Secretary In
writing to initiate proceedings for with-
drawal of approval of the plan under
section 18(f) of the Act and this part,
The petition shall contain a statement
of the grounds for initiating a with-
drawal proceeding, Including facts to
support the petition.

(b) (1) The Assistant Secretary may
request the petitioner for additional
facts and may take such other actions as
are considered appropriate such as: (i)
publishing the petition for public com-
ment; (i) holding informal discussion
on the issues raised by the petition with
the State and other persons affected; or
(i) holding an informal hearing in ac-
cordance with § 1902.13 of this chapter.

(2) Any such petition shall be con-
sidered and acted upon within a reason-
able time. Prompt notice shall be given
of the denial in whole or in part of any
petition and the notice shall be accom-
panied by a brief statement of the
grounds for the denial. A denial of a
petition does not preclude future action
on those issues or any other Issues
raised regarding a State plan.
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Subpart B—Notice of Formal Proceeding

§ 1955.10 Publication of notice of for-
mul proceed:

(n) The Assistant Secretary, prior to
any notice of a formal proceeding under
this subpart, shall by letter, provide the
State with an opportunity to show cause
within 45 days why a proceeding should
not be Instituted for withdrawal of ap-
proval of & plan or any portion thereof.
When a State falls to show cause why
a formal proceeding for withdrawal of
approval should not be instituted, the
State shall be deemed to have walved its
right to a formal proceeding under
paragraph (b) of this section and the
Assistant Secretary shall cause to be
published in the Federal Register a no-
tice of withdrawal of approval of the
State plan.

(b) (1) Whenever the Assistant Secre-
tary, on the basis of a petition under
$ 1955.5 of this part or on his own ini-
tiative, determines that approval of a
State plan or any portion thereof should
be withdrawn, and the State has not
walved its right under § 1955.3(b) of this
part or paragraph (a) of this section to
a formal proceeding, he shall publish a
nolice of proposed withdrawal in the
FepErAL REGISTER as set out in § 1955.11
of this part and cause such notice, in the
form of a complaint, to be served on the
State in accordance with § 1955.15 of this

part.

(2) Not later than 5 days following the
publication of the notice In the Frperan
REcIsTER, the State agency shall publish,
or cause to be published, within the State
reasonable notice containing a summary
of the Information in the Federal notice,
ns well as the Jocation or locations where
a copy of the full notice is available for
inspection and public copying.

(3) Two copies of such notice shall be
served on the Assistant Secretary in ac-
cordance with § 1955.15 of this part.

(¢) Not less than 30 days following
publication of the notice in the FeperaLn
RecisTER, the State shall submit a state-
ment of those items in the notice which
are being contested and a brief statéement
of the facts relied upon, including wheth-
er the use of witnesses is intended. This
statement shall be served on the Assist-
ant Secretary in accordance with
§ 1955.15 of this part, When a State falls
to respond to the notice of proposed with-
drawal under paragraph (h) (1) of this
section, the State shall be deemed to have
walved its right to a formal proceeding
and the Assistant Secretary shall cause
to be published In the FroEral REGISTER
a notice of withdrawal of approval.

§1955.11 Contents of notice of formal

(a) A notice of a formal proceeding
published under § 1855.10 of this part
shall include:

(1) A statement on the nature of the
proceeding and addresses for filing all
papers;

(2) The legal authority under which
the proceeding is to be held;

(3) A description of the issues and the
grounds for the Assistant Secretary's
proposed withdrawal of approval;

(4) A specified period, generally not
less than 30 days after publication of the
notice in the FeEpErAL REGISTER, for the
State to submit a response to the state-
ment of Issues In the notice;

(5) A provision for designation of an
administrative law judge under 5 U.S.C.
3105 to preside over the proceeding,

(b) A copy of the notice of the proceed-
ing stating the basis for the Assistant
Secretary's determination that approval
of the plan, or any portion thereof,
should be withdrawn shall be referred to
the administrative law judge.

§ 1955.12 Administrative law  judge;
powers and duties.

(a) The administrative law judge ap-
pointed under 5 US.C. 3105 and desig-
nated by the Chief Administrative Law
Judge to preside over a proceeding shall
have all powers necessary and appro-
priate to conduct a fair, full, and impar-
tial proceeding, including the following:

(1) To administer oaths and affirma-
tions;

(2) To rule upon offers of proof and
recelve relevant evidence;

(3) To provide for discovery, Including
the Issuance of subpoenas authorized by
scction 8(b) of the Act and § U.S.C. 555
(d) and 556(c) (2), and to determine the
scope and time limits of the discovery:

(4) To regulate the course of the pro-
ceeding and the conduct of the parties
and their counsel;

(5) To consider and rule upon proce-
dural requests, e.g. motions for extension
of time;

(6) To hold preliminary conferences
for the settlement or simplification of
izsues;

(7) To take official notice of material
facts not appearing in the evidence in
the record in accordance with § 195540
(¢) of this part;

(8) To render an initial decision;

(9) To examine and cross-examine
witnesses;

(10) To take any other appropriate
action suthorized by the Act, the im-
plementing regulations, or the Adminis-
trative Procedure Act, 5§ U.8.C. 554-557
(hereinafter called the APA) .

(b) On any procedural question not
otherwise regulated by this part, the
Act, or the APA, the administrative law
Judge shall be gulded to the extent prac-
ticable by the pertinent provisions of the
Federal Rules of Civil Procedure.

§ 1955.13 Disqualification.

(8) If an administrative law judge
deems himself disqualified to preside over
a particular proceeding, he shall with-
draw by notice on the record directed to
the Chief Administrative Law Judge. Any
party who deems an administrative law
judge, for any reason, to be disqualified
to preside, or to continue to preside, over
a particular proceeding may file a motion
to disqualify and remove the administra-
tive law judge, provided the motion is
filed prior to the time the administrative
law judge files his decision. Such motion
must be supported by amdavits setting
forth the alleged ground for -
cation. The Chief Administrative Law
Judge shall rule upon the motion,
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(b) Contumacious conduct at any pro-
ceeding before the administrative law
judge shall be ground for summary ex-
clusion from the proceeding. If a witness
or party refuses to answer a question
after being so directed, or refuses to obey
an order to provide or permit discovery,
the administrative law judge may make
such orders with regard to the refusal
as are just and proper, including the
striking of all testimony previously given
by such witness on related matters.

§1955.14  Ex parte communications.

(a) Except to the extent required for
the disposition of er parte matters, the
administrative law judge shall not con-
sult any interested person or party or
their representative on any fact in issue
or on the merits of any matter before
him except upon notice and opportunity
for all parties to participate.

(b) (1) Written or oral communications
from interested persons outside the De-
partment of. Labor involving any sub-
stantive or procedural issues in a pro-
ceeding directed to the administrative
law judge, the Secretary of Labor, the
Assistant Secretary, the Associate Assist-
ant Secretary for Regional Programs, the
Solicitor of Labor, or the Associate So-
licltor for Occupational Safety and
Health, or their staffs shall be deemed
ez parte communications and are not to
be considered part of any record or the
basis for any official decision, unless the
communication is made by motion to the
administrative law judge and served upon
all the parties.

(2) To facilitate implementation of
this requirement, the above-mentioned
offices shall keep a log of such communi-
cations which shall be made available to
the public and which may, by motion, be
entered into the record.

(¢) No employee or agent of the De-
partment of Labor engaged in the in-
vestigation or presentation of the with-
drawal proceeding governed by this part
shall participate or advise in the initial
or final decision, except as & witness or
counsel in the proceeding.

§ 1955.15 Manner of service and filing.

(a) Bervice of any document upon any
party may be made by personal delivery
of, or by maliling a copy of the document
by certified malil, to the last known ad-
dress of the party or his representative.
The person serving the document shall
certify to the manner and date of service.

(b) In addition to serving a copy of
any documents upon the parties, the
original and two copies of each document
shall be filed with the administrative law
judge, With respect to exhibits and tran-
scripts, only originals or certified copies
need be filed.

§1955.16 Time.

Computation of any period of time
under these rules shall begin with the
first business day following that on
which the act, event or development inl-
tating such period of time shall have
occurred. When the last day of the pe-
riod so computed is a Saturday, Sunday,
or national holiday, or other day on
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which the Department of Labor is closed,
the period shall run until the end of the
next following business day., When such
period of time is 7 days or less, each of
the Saturdays, Sundays, and such holi-
dag‘s):hau be excluded from the compu~
ta g

§ 1955.17 Determination of parties.

(a) The deslgnated State agency or
agencies and the Department of Labor,
OSHA, shall be the Initial parties to the
proceedings. Other interested persons
may, at the discretion of the adminis-
trative law judge, be granted the right to
participate as parties if he determines
that the final decision could substanti-
ally affect them or the class they repre-
sent or that they may contribute mate-
rially to the disposition of the proceed-
ings.
(b) (1) Any person wishing to partici-
pate in any proceeding as a party under
paragraph (a) of this section shall sub-
mit a petition to the administrative law
Judge within 30 days after the notice of
such proceeding has been published in
the Feoeral RecisTer. The pétition shall
also be served upon the other parties.
Such petition shall concisely state: )
petitioner's interest in the proceeding;
(11) how his participation as a party will
contribute materially to the disposition
of the proceeding: (ili) who will appear
for petitioner; (iy) the issue or issues as
set out in the notice published under
§ 1955.10 of this part on which petitioner
wishes to participate; and (v) whether
petitioner intends to present witnesses.

(2) The administrative law fudge shall,
within 5 days of receipt of the petition,
ascertain what objections, if any, there
are to the petition. He shall then deter-
mine whether the petitioner is qualified
in his judgment to be a party in the pro-
ceedings and shall permit or deny par-
ticipation accordingly, The administra-
tive law judge shall give each petitioner
written notice of the decision on his pe-
tition promptly. If the petition is denied,
the notice shall briefly state the grounds
for denial. Persons whose petition for
party participation is denied may appeal
the decislon to the Secretary within 5
days of receipt of the notice of denial.
The Secretary will make the final de-
cision to grant or deny the petition no
later than 20 days following receipt of
the appeal.

(3) Where the petitions to participate
as partlies are made by Individuals or
groups with common interests, the ad-
ministrative law judge may require all
such petitioners to designate a single
representative, or he may recognize one
or more of such petitioners to represent
all such petitioners,

§ 1955.18 Provision for written com-
ments.

Any person who is not a party may
submit a written statement of position
with 4 copies to either the Assistant Sec-
retary or the State at any time during
the proceeding which statement shall be
made available to all parties and may be
Introduced Into evidence by a party.
Mere statements of approval or opposi-
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tion to the pian without any documen-
tary support shall not be considered as
falling within this provision.

Subpart C—Consent Findings and
Summary Decisions

§ 1955.20 Consent findings and orders.

(a) (1) At any time during the pro-
ceeding a reasonable opportunity may
be afforded to permit negotiation by the
parties of an agreement containing con-
sent findings and a rule or order dispos-
ing of the whole or any part of the pro-
ceeding, The allowance of such oppor-
tunity and the duration thereof shall be
in the discretion of the administrative
law judge, after consideration of the re-
quirements of section 18 of the Act, the
nature of the proceeding, the require-
ments of the public interest, the repre-
sentations of the parties, and the proba-
bility of an agreement which will result
in a just disposition of the issues,

(2) Any agreement containing con-
sent findings and a rule or order dis-
posing of a proceeding shall also provide:
(1) that the rule or order shall have the
same force and effect as if made after o
full hearing; (i) a waiver of any fur-
ther procedural steps before the admin-
istrative law judge and the Secretary;
and (iil) a walver of any right to chal-
lenge or contest the validity of the find-
ings and of the rule or order made in
accordance with the agreement.

(b) (1) On or before the expiration of
the time granted for negotiations, the
parties or their counsel may: (1) submit
the proposed agreement to the adminis-
trative law judge for his consideration;
or (i) inform the administrative law
judge that agreement cannot be reached.

(2) In the event an agreement con-
taining consent findings and a rule or
order is submitted within the time al-
lowed therefor, the administrative law
judge may accept such agreement by is-
suing his decision based upon the agreed
findings. Such decision shall be published
in the FeperAL REGISTER,

§ 1955.21

(a) (1) Any party may move, with or
without supporting affidavits, for a sum-
mary decision on all or any part of the
proceeding. Any other party may, within
10 days after service of the motion,
serve opposing aflidavits or file a cross
motion for summary decision. The ad-
ministrative law judge may, In his dis-
cretion, set the matter for argument and
call for submission of briefs. The filing
of any documents under this section
shall be with the administrative law
judge and copies of any such document
shall be served on all the parties.

(2) The administrative law judge may
grant such motion if the pleadings,
afdavits, material obtained by discovery
or otherwise obtained, or matters official-
1y noticed, show that there is no genuine
issue as to any material fact and that a
party is entitled to summary decision.
Affidavits shall set forth such facts as
would be admissible in evidence in the
hearing and shall show afirmatively that
the affiant is competent to testify to the

Motion for a summuary deci-
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matters stated therein. When a motion
for summary decislon Is made and sup-
ported as provided in paragraph (a) (1)
of this section, the party opposing the
motion may not rest upon the mere alle-
gations or denials of his pleading; his
response must set forth specific facts
showing that there Is & genuine isstie of
fact for the hearing.

(3) Should it appear from the affi-
davits of a party opposing the motion
that he cannot, for reasons stated, pre-
sent by affidavit facts essential to justify
his opposition, the administrative law
judge may refuse the application for
summary decision or may order a con-
tinuance to permit affidavits to be
obtained, or depositions to be taken, or
discovery to be had, or may make such
other order as is just,

(b) (1) The denial of all or any part
of a motion or cross motion for summary
decision by the administrative law judge
shall not be subject to Interlocutory ap-
peal to the Secretary unless the admin-
istrative law judge certifies In writing:
() that the ruling involves an important
question of law or policy as to which
there is substantial ground for difference
of opinion; and (ii) that an immediate
appeal from the ruling Tmay materially
advance the ultimate termination of the
proceeding.

(2) The allowance of such an inter-
locutory appeal shall not stay the pro-
ceeding before the sdministrative law
judge unless the Secretary so orders.

§ 1955.22 Summary decision.

(a) (1) Where no genuine issue of ma-
terial fact is found to have been raised,
the adminlstrative Iaw judge shall issue
an initial decision to become final 30
days after service thereof upon each
party unless, within those 30 days, any
party has filed written exceptions to the
decision with the SBecretary. Requests for
extension of time to file excepiions may
be granted if the requests are received by
the Secretary no later than 25 days after
service of the decision.

(2) If any timely exceptions are filed,
the Secretary may set a time for filing
any response to the exceptions with sup-
porting reasons, All exceptions and re-
sponses thereto shall be served on all
the parties.

(b) (1) The Secretary, after consider-
ation of the decision, the exceptions, and
any supporting briefs filed therewith and
any responses to the exceptions with sup-
porting reasons, issue a final
decision.

(2) An initial decision and a final
declsion under this section shall include
a statement of: (1) findings of fact and
conclusions of law and the reasons and
bases therefor on all issues presented:
(i) reference to any material fact based
on official notice; and (1i1) the terms and
conditions of the rule or order made. The
final decision shall be published in the
FeperaL Recrster and served on all the
parties.

(¢c) Where a genuine material question
of fact is raised, the administrative law
Judge shall, and in any other case may,
set the case for an evidentiary hearing.
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A notice of such hearing shall be pub-
lished in the FeoenaL RecisTer at least 30
days prior to the hearing date.

Subpart D—Preliminary Conference and
Discovery

§ 1955.30 Submission of documentary
evidence.,

(a) Where there has been no consent
finding or summary decision under Sub-
part C of this part and a formal hear-
ing Is necessary, the administrative law
judge shall set a date by which all docu-
mentary evidence, which is to be offered
during the hearing, shall be submitted to
the administrative law judge and served
on the other parties. Such submission
date shall be sufficiently in advance of
the hearing as to permit study and
preparation for cross-examination and
rebuttal evidence. Documentary evidence
not submitted in advance may be re-
ceived Into evidence upon & clear showing
that the offering party had good cause
for failure to produce the evidence
sooner,

(b) The authenticity of all documents
submitted in advance shall be deemed
admitted unless written objections are
filed prior to the hearing, except that a
party will be permitted to challenge such
authenticity at a later date upon clear
showing of good cause for failure to have
filed such written objections.

§ 1955.31 Preliminary conference.

(a) Upon his own motion, or the
motion of a party, the administrative law
judge may direct the parties to meet with
him for a conference or conferences to
consider: (1) simplification of the issues;
(2) the necessity or desirability of
amendments to documents for purposes
of clarification, simplification, or limita-
tion; (3) stipulations of fact, and of the
authenticity, of the contents of docu-
ments; (4) limitations on the number of
parties and of witnesses; (5) scope of
participation of petitioners under
§ 1955.17 of this part; (6) establishment
of dates for discovery; and (7) such
olther matters as may tend to expedite
the disposition of the proceedings, and
to assure a just conclusion thereof.

(b) The administrative law Jjudge
shall enter an order which recites the ac-
tion taken at the conference, the amend-
ments allowed to any documents which
have been filed, and the agreements
made between the parties as to any of
the matters considered. Such order shall
limit the issues for hearing to those not
disposed of by admissions or agreements,
and control the subsequent course of the
hearing, unless modified at the hearing
to prevent manifest injustice.

§ 1955.32 Discovery.

(®) (1) At any time after the com-
mencement of a proceeding under this
part, but generally before the prelimi-
nary conference, if any, & party may
request of any other party ons
that relate to statements or opinions of
fact, or of the application of law to fact,
including the genulneness of any docu-
ment described in the request. Coples of
documents shall be served with the re-

quest unless they have been or are other-
wise furnished or made available for
inspection or copying. The matter shall
be deemed admitted unless within 30
days after service of the request, or
within such shorter or longer time as the
administrative law judge may prescribe,
the party to whom the request is di-
rected serves upon the party requesting
the admission a specific written response.

(2) If oblection is made, the reasons
therefor shall be stated. The answer shall
specifically deny the matter or set forth
in detail the reasons why the answering
party cannot truthfully admit or deny
the matier, A denial shall fairly meet the
substance of the requested admission
and when good faith requires that a
party qualify his answer or deny only a
part of the matter on which an admis-
sion 18 requested, he shall specify so
much of it as is true and qualify or deny
the remainder. An answering party may
not give lack of information or knowl-
edge as the reason for faflure to admit
or deny unless he states that he has
made reasonable inquiry and that the in-
formation known or readily obtainable
by him is insufficient to enable him to
admit or deny.

(3) The party who has requested the
admission may move to determine the
sufficiency of the answers or objections.
Unless the administrative law judge de-
termines that an objection Is justified,
he may order either that the matter is
admitted or that an amended answer be
served. The administrative law judge
may, in leu of these orders, determine
that final disposition of the requests be
made at a preliminary conference, or at
a designated time prior to the hearing.
Any matter admitted under this section
is conclusively established unless the ad-
ministrative law judge on motion per-
mits: withdrawal or amendment of the
admission. Coples of all requests and re-
sponses shall be served on all parties and
filed with the administrative law judge.

(b)(1) The testimony of any witness
may be taken by deposition. Depositions
may be taken orally or upon written in-
terrogatories before any person desig-
nated by the adminfstrative law judge or
having power to administer oaths.

(2) Any party desiring to take the
deposition of n witness may make ap-
plication in writing to the administrative
law judge setting forth: (1) the time
when, the place where, and the name and
post office address of the person before
whom the deposition Is to be taken; (ii)
the name and address of each witness;
and (i) the subfect matter concern-
l&g which each witness 15 expected to

tify.

(3) Such notice as the administrative
law judge may order shall be given by
the party taking the deposition to every
other party.

(¢) (1) Each witness testifying upon
deposition shall be sworn, and the parties
not calling him shall have the right to

gether with all objections made, sh:
be reduced to writing and shall be read
to or by the witness unless such exami-
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natlon and reading are waived by the
witness and the parties. Any changes in
form or substance which the witness de-
sires to make shall be entered upon the
deposition by the officer with a statement
of the reasons given by the witness for
making them. The deposition shall then
be signed by the witness and certified by
the officer before whom the deposition
was taken. Thereafter, the officer shall
seal the deposition, with copies thereof,
in an envelope and mail the same by
registered or certified mail to the admin-
istrative law judge.

(2) Subject to such objections to the
questions and answers as were noted at
the time of taking the deposition, and to
the provisions in § 1055.40(b) (1) of this
part, any part or all of a deposition may
be offered into evidence by the party tak-
ing it as against any party who was pres-
ent, represented at the taking of the
deposition, or who had due notlce
thereof,

(d) Whenever appropriate to a just
disposition of any issue in the proceeding
the administrative law judge may allow
discovery by any other appropriate pro-
cedure, such as by Interrogatories upon
a party or request for production of docu-
ments by & party.

(e) Upon motion by a party or by the
person from whom discovery is sought,
and for good cause shown, the adminis-
trative law judge may make any order
which justice requires to limit or con-
dition discovery in order to protect a
party or person from annoyance, embar-
rassment, oppression, or undue burden
or expense.

§ 1955.33 Sanctions for failure 1o com-
ply with orders.

(n) If & party or an official or agent
of a party fails, without good cause, to
comply with an order including, but not
limited to, an order for the taking of a
deposition, written interrogatories, the
production of documents, or an order to
comply with a subpoena, the adminis-
trative law judge or the Secretary or
both, for the purpose of permitting res-
olution of relevant issues and disposition
of the proceeding without unnecessary
delay despite such fallure, may take such
action as is just, including but not limit~
ed to the following:

(1) Infer that the admission, testi-
mony, documents, or other evidence
would have been adverse to the party;

(2) Rule that for the purposes of the
proceeding, the matter or matters con-
cerning which the order or subpoena was
lssued be taken as established adversely
to the party;

(3) Rule that the party may not intro-
duce into evidence or otherwise rely, in
support of any claim or defense, upon
testimony by such party, oflicer or agent,
or the documents or other evidence;

(4) Rule that the party may not be
heard to object to Introduction and use
of secondary evidence to show what the
withheld admission, testimony, docu-
ments, or other evidence would have
shown;

(5) Rule that a pleading, or part of &
pleading, on a motion or other submis-

RULES AND REGULATIONS

sion by the party, concerning which the
order or subpoena was issued, be stricken
or that decision on the pleading be ren-
dered agalinst the party, or both.

(b) Any such action may be taken by
written or oral order issued in the course
of the proceeding or by inclusion in the
initial decision of the administrative law
judge or an order or opinion of the Sec-
retary. The partles may seek, and the
administrative law judge may grant, such
of the foregoing means of relief or other
appropriate relief as may be sufficient to
compensate for the lack of withheld
testimony, documents, or other evidence.

§ 1955.34  Fees of witnesses.

Witnesses, including witnesses for dep-
ositions, shall be paid the same fees and
mileage that sre paid witnesses in the
courts of the United States. Fees shall
be pald by the party at whose instance
the witness appears, and the person tak-
ing a deposition shall be paid by the
party at whose instance the deposition
is taken.

Subpart E—Hearing and Decision
§ 195540 Hearings.

(a) (1) Except as may be ordered
otherwise by the administrative law
judge, the Department of Labor shall
proceed first at the hearing.

(2) The Department of Labor shall
have the burden of proof to sustain the
contentions alleged In the notice of pro-

withdrawal, published under
£ 1955.10(b) (1) but the proponent of any
factual proposition shall be required to
sustain the burden of proof with respect
thereto.

(b) (1) A party shall be entitled to
present his case or defense by oral or
documentary evidence, to submit rebut-
tal evidence, and to conduct such cross-
examination as may be required for a
full and true disclosure of the facts, Any
oral or documentary evidence may be
received, but the administrative law
judge shall exclude evidence which is
irreleyant, immaterial, or unduly repeti-
tious.

(2) The testimony of a witness shall
be upon oath or affirmation administered
by the administrative law judge.

(3) If a party objects to the admission
or rejection of any evidence, or to the
limitation of the scope of any examina-
tion or cross-examination, or to the
fallure to limit such scope, he shall state
briefly the grounds for such objection.
Rulings on all objections shall appear
in the record. Only objections made be-
fore the administrative law judge may
be relied upon subsdquently in the pro-
ceeding.

(4) Formal exception to an adverse
ruling is not required.
(c) Official notice may be taken of any

material fact not appearing in evidence
in the record, which is among the tradi-
tional matters of judicial notice, or con-
cerning which the Department of Labor
by reason of its functions is presumed
to be expert: Provided, that the parties
shall be given adequate notice, at the
hearing or by reference in the admin-

241

istrative law judge’s and the Secretary's
decision of the matters so noticed and
shall be given adequate opportunity to
show the contrary.

(d) When an objection to & guestion
propounded to a witness is sustained, the
examining party may make a specific
offer of proof of what the party expects
to prove by the answer of the witness
orally or in writing, Written offers of
proof, adequatély marked for identifica-
tion, shall be retained In the record so0
as to be available for consideration by
any reviewing authority.

(e) Hearings shall be stenographically
reported, Copies of the transcript may be
obtained by the parties and the public
upon payment of the actual cost of du-
plication to the Department of Labor in
accordance with 29 CFR 70.62(¢c).

(f) Corrections of the official tran-
script may be made only when they in-
volve errors affecting substance and then
only in the manner herein provided.
Corrections may be ordered by the ad-
ministrative law judge or agreed to in a
written stipulation by all parties or their
representatives. Where the partles are
in disagreement, the administrative law
Judge shall determine the corrections to
be made and so order. Corrections may
be Interlineated in the official transcript
50 as not to obliterate the original text,

§ 1955.41 Decision of the adminisira-
tive law judge.

(m) Within 30 days after receipt of
notice that the transcript of the testi-
mony has been filed with the administra-
tive law judge, or such additional time
as the administrative law judge may al-
low, each party may file with the admin-
istrative law judge proposed findings of
fact, conclusions of law, and rules or
orders, together with a supporting brief
expressing the reasons for such propos-
als, Such proposals and brief shall be
served on all other parties and shall refer
to all portions of the record and to all
authorities relied upon in support of each
proposal.

(b) (1) Within a reasonable time alter
the time allowed for the filing of pro-
posed findings of fact, conclusions of law,
and rules or orders, the administrative
law judge shall make and serve upon
each party his initial declsion which shall
become final upon the 30th day after
service thereof unless exceptions are
filed thereto.

(2) The decision of the administrative
law judge shall be based solely upon sub-
stantial evidence on the record as a whole
and shall state all facts officially noticed
and relled upon. The decision of the ad-
ministrative law judge shall include: (1)
a statement of the findings of fact and
conclusions of law, with reasons and
bases therefor upon each material issue
of fact, law, or discretion presented on
the record; (i) reference to any mate-
rial fact based on officlal notice; and
(iil) the appropriate rule, order, relief,
or denial thereof,

§ 1955.42 Exceptions.

(a) Within 30 days after service of the
decision of the administrative law judge,
any party may file with the Secretary
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written exceptions thereto with support-
ing reasons. Such exceptions shall refer
to the specific findings of fact, conclu~
sions of law, or terms of the rule or order
excepted to; and shall suggest corrected
findings of fact, conclusions of law, or
terms of the rule or order referencing the
specific pages of the transcript relevant
to the suggestions. Requests for exten-
sion of time to file exceptions may be
granted if the requests are received by
the Secretary no later than 25 days after
service of the declsion.

(b) If any timely exceptions are filed,
the Secretary may set a time for filing
any response to the exceptions with sup-
porting reasons. All exceptions and re-
sponses thereto shall be served on all the
parties.

§ 1955.43 Transmission of the record.

If exceptions are filed, the Secretary
shall request the administrative law
Jjudge to transmit the record of the pro-
ceeding to the Secretary for review. The
record shall include the State plan; a
copy of the Assistant Secretary's notice
of proposed withdrawal; the State's
statement of items in contention; the no-
tice of the hearing if any; any motions
and requests filed in written form and
rulings thereon; the transcript of the
testimony taken at the hearing, together
with any documents or papers filed in
connection with the preliminary confer-
ence and the hearing itself; such pro-
posed findings of fact, conclusions of law,
rules or orders, and supporting reasons
as may have been filed; the administra-
tive law judge’s decislon; and such ex-
ceptions, responses, and briefs In sup-
port thereof as may have been filed in
the proceedings.
£ 1955.44 Final decision.

(a) After review of any exceptions, to-
gether with the record references and
authorities cited in support thereof, the
Secretary shall issue a final decision rul-
ing upon each exception and objection
filed. The final decision may affirm, mod-
ify, or set aside in whole or in part the
findings, conclusions, and the rule or
order contained in the decision of the
administrative law judge. The final de-
cision shall also include reference to any
material fact based on official notice,

(b) The Secretary’s final decision shall
be served upon all the parties and shall
become final upon the 30th day after
service thereof unless the BSecretary
grants a stay pending judicial review.

§ 195545 Effect of appeal of adminis-
trative law judge's decision.

An administrative law Judge's decision
shall be stayed pending s decision on
appeal to the Secretary. If there are no
exceptions filed to the decisions of the
administrative law judge, the adminis-
trative law judge's decision shall be pub-
lished in the PeoeraL REcISTER a8 & final
decision and served upon the parties,

§ 1955.46 Finality for purposes of judi-
review.

Only a final decision by the Secretary
under § 1955.44 of this subpart shall be
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deemed final agency action for purposes

final for lack of appeal is not deemed
final agency action for purposes of 5
US.C. 704.
§ 195547 Judicial review.

The State may obtain judicial review
of a decision by the SBecretary in accord-
ance with section 18(g) -of the Act.

Signed at Washington, D.C., this 23rd
day of May 1975.
Jorx T. DuxLor,
Secretary of Labor.
[FR Doc.75-14094 Flled 5-20-75;8:45 am)

PART 1952—APPROVED STATE PLANS
FOR ENFORCEMENT OF STATE STAND-

North Carolina Plan; Level of Federal
Enforcement

Correction

In FR Doc. 75-9741, appearing at page
16843 In the issue of Tuesday, April 15,
1975 the preamble should be changed
by adding, at the end of item 2.(b) (3) In
the second column on page 16843, “ex-
ercising their rights under OSHANC
(NCSC, Chapter 295, section 5(h));".

Title 40—Protection of Environment

CHAPTER I—ENVIRONMENTAL
~PROTECTION AGENCY

SUBCHAPTER N—EFFLUENT GUIDELINES
AND STANDARDS

[FRL 375-3]

PART 416—PLASTICS AND SYNTHETICS
MANUFACTURING POINT SOURCE
CATEGORY

Miscellaneous Amendments
Correction

In FR Doc¢. 75-12956 appearing al page
21731, In the issue for Monday, May 19,
1975, make the following change:
Amendatory paragraph 3 on page 21732
should read as follows:

3. In §418.12(a), (b)), (¢), the COD
eflluent limitation shall be withdrawn,

Title 43—Public Lands: Interior
CHAPTER II—BUREAU OF LAND MANAGE-
MENT, DEPARTMENT OF THE INTERIOR

APPENDIX—PUBLIC LAND ORDERS

[Public Land Order 5500; Montanas 30012)

MONTANA

Transfer of Jurisdiction of the Charles M.
Russell National Wildlife Range: Correction

In FR Doc. 75-11443, paragraph 1 of
Public Land Order No. 54988, approved
April 25, 1975, appearing at page 18996
in the FeoeraL REGISTER of May 1, 1975,
“Executive Order No. 2951" is corrected
to read "Public Land Order No. 2951.”

Jack O. HorTON,
Assistant Secretary of the Interior.
May 23, 1975,
[FR Doc.75-141738 Piled 5-20-75,8:45 am]

SUBCHAPTER B—LAND RESOURCE
[Otroular No. 2360)
PART 2920—SPECIAL LAND USE
PERMITS
Subpart 2920—Principles and Procedures,
General

RevVISED PROCEDURES FOR ISSUING PERMITS
roR CEaTAIN Uses

On pages 2818 and 2819 of the FeoenaL
ReoisTer of January 16, 1975, there was
published a notice and text of a proposed
amendment to Subpart 2920 of Title 43,
Code of Federal Regulations. The pur-
poses ‘of the amendment are to: (1)
Provide an abbreviated permit process
for uses that will have little environ-
mental impact and will continue for less
than 90 days duration; (2) exempt ap-
plicants for and holders of such permits
from the payment of application fees
and rentals; (3) clarify authority of the
authorized officers to terminate special
land use permits In accordance with &
recent court decision.

Pursuant to regulations presently
found at Subpart 2020, applicants for
special land use permits must complete
a lengthy application form and pay a $10
filing fee. In addition, the permittee
must pay a fair market rental for use of
lands. The rental may not be less than
$10. Under the revised procedures, ap-
plicants for special land use permits
other than those permitted under 43 CFR
2020.7 will still be required to comply
with present application procedures and
pay filing fees and rentals. Applicants
for permits to use lands under 43 CFR
2920.7 will be allowed to use the new
simpler procedures if the authorized
officer determines that such use will not
alter the character of the land or its re-
sources and does not involve the con-
struction or erection of improvements or
structures.

The rule found at § 2020.3(a) states
that the special land use permits will be
revocable in the discretion of the au-
thorized officer at any time, upon notice,
if in his judgment the lands should be
devoted to another use, or the conditions
of the permit have been breached. This
provision has been revised to state that

the special lJand use permits are revoca-

“ble in the discretion of the authorized

officer at any time and upon notice to
the permittee. In Wilderness Sociely vs.
Morton, 479 P. 2d 842 (D.C, Cir. 1973),
the court ruled that special land use
permits are Intended to be used for tem-
porary uses and are revocable without
condition. The court ruling makes the
criteria for revocation in present § 2020.3
(a) Inapplicable and unnecessary.
Interested persons were allowed until
February 21, 1975, to submit comments,
suggestions or objections to the proposed
amendment, Only three comments were
recelved. One writer endorsed the regu-
Iations and suggested no changes. The
other two argued against changing the
provision on revocation of permits. In
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