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CHAPTER |-—ENVIRONMENTAL
PROTECTION AGENCY

(FRL 357-1]

PART 85—CONTROL OF AIR POLLUTION
FROM NEW MOTOR VEHICLES AND
NEW MOTOR VEHICLE ENGINES

Certification of New Light Duty Diesel-
Powered Trucks Intended for Initial Sale
at High Altitude—1977 Model Year

The purpose of these regulations is fo
establish the certification procedures for
light duty diesel-powered trucks offered
for sale in high allitude reglons in the
Nation.

On October 22, 1974 (390 FR 37609),
EPA published the final rulemaking con-
cerning the control of emissions from
licht duty diesel-powered trucks. Specif-
teally deleted from those regulations were
the certification procedures for new light
duty diesel-powered trucks offered for
sale at high altitude. These procedures,
although included in the notice of pro-
posed rulemaking published on Januhry
25, 1974 (39 FR 3276) were deleted from
the final rulemaking for two reasons.
First, the agency was In the process of
formulating & consistent set of high alti-
tude regulations for light duty gasoline-

fueled vehicles, light duty trucks and
light duty dlesel-powered vehicles which
were not scheduled for completion until
after the light duty diesel truck regula-
tions were published. Second, the light
duty diesel truck regulations were ap-
plicable to the 1076 model year and the
certification procedures for high altitude
vehicles do not take effect until the 1977
model year.

The January 25, 1974 notice of pro-
posed rulemaking afforded an oppor-
tunity for the public to comment on the
high altitude certification procedures ap-
plicable to light duty diesel-powered
trucks. Since comments on those high
altitude procedures were received and
reviewed, the agency finds no reason for
Issulng a new notice of proposed rule-
making on this subject.

Beveral comments on high altitude
certification procedures for light duty
diesel-powered trucks were received and
considered in the formulation of this
final rulemaking. The comments and
their disposition are as follows:

1. International Harvester Corporation
requested that emission data vehicles be
selected for high altitude testing only
from engine families in which vehicles
are sold in significant numbers at high
altitude.

The Agency emphasizes that where
both applicable and possible, regulations
should be consistent for all vehicle types.
The same revisions were made to the
high altitude certification procedures for
light duty dlesel-powered trucks that
were previously made to regulations ap-
plicable to other light duty vehicles.
These regulations contain test require-
ments for high altitude vehicles which
cannot be reduced below the technleally
supportable sound minimums specified.
Thus IHC's comment was not incorpo-
rated into the final regulations.

2. International Harvester Corporation
suggested that since diesel engines op-
erate by direct injection into cylinders,
high altitude conditions can be simu-
lated by restricting the inlet air and
evacuating the exhaust., IHC requested
that such simulation be allowed for mile-
age accumulation and emission data

The requirement for mileage accu-
mulation at high altitude has been
deleted for reasons stated In the pre-
amble of the October 18, 1974 high
altitude regulations (39 FR 372909) . IHC's
request for simulation of altitude condi-
tions for mileage accumulsation is there-
fore no longer necessary.
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As to simulation of altitude effects by
simple Intake throttling and evacuation
of exhaust gas, such & procedure pro-
vides only an estimate of exhaust emis-
ston levels, The regulations therefore
make no provisions for simulation tech-
niques other than those that provide for
equivalent barometric pressures for
emission data testing.

3. Perkins Engines, Inc. commented
that thelr emission control system Is ex-
tremely sensitive to adjustments of the
injection system and therefore high risk
is involved should the owner attempt to
carry out modifications for altitude op-
eration In accordance with Instructions
printed in an operator’s handbook or
manual,

EPA acknowledges Perkins' concern
that adjustments of the injection system
by vehicle owners may not be performed
with the same precision as would be ob~
tained by an expert trained in such ad-
justments. However, the purpose of a re-
quirement to publish such instructions as
are necessary to modify s vehicle o that
it meets emission standards, should the
vehicle be permanently transferred from
one altitude reglon to another, is to
notify the vehicle purchaser of the spe-
cial maintenance needs and not to re-
quire that untrained owners perform
such maintenance themselves, The
Agency deems it proper to require that
such instructions be published, and can-
not support deletlon of such a require-
ment solely because the subject mainte-
nance may be difficult to perform.

4. Perkins also requested a deferment
of the high altitude provisions based on
considerations of cost and time required
to develop systems to meet the standards
at high altitude.

The January 25, 1974 notice of pro-
posed rulemaking specified that begin-
ning with the 1976 model year, vehicles
which are sold at high altitude must be
certified for complance with emissions
standards at high altitude. Both the reg-
ulations promulgated today and those
promulgated on October 18, 1974, specify
that the high altitude certification pro-
cedures will not begin until the 1977
model year, due to considerations out-
lined in the preamble to the October 18,
1974 regulations. No further delay in the
implementation of the regulations for
light duty diesel-powered trucks is
deemed necessary or appropriate by the
Agency.

The regulations promulgated herein
require manufacturers to certify new
light duty disel-powered trucks designed
for Initial sale at high altitudes to com-
ply with emission standards at those
altitudes. Trucks which are not so cert!-
fied may not be legally sold at_ high
altitudes.

These amendments are applicable to
lizht duty diesel-powered trucks begin-
ning with the 1977 model year, are issued
under the authority of sections 206 and
301 of the Clean Air Act as amended (42
U.S.C. 1857(-5, 1857¢) and are effective
May 30, 1975,

Dated: April 24, 1975,

RusseLL E, Tramw,
Administrator.
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Part 85, Title 40 of the Code of Federal
Regulations as applicable to 1977 and
later model year light duty diesel-pow-
ered trucks, Is amended as follows:

1. In §85.302, paragraph (a) is re-
vised. As amended, the section reads as
follows:

§ 85.302 Definitions.

‘ﬁ) o .0

(24) “High altitude” means any eleva-
tion over 1,219 meters (4,000 feet).

(25) “High altitude conditions” means
a test altitude of 1,585 meters (5,200
feet), plus or minus 274 meters (800
feet), or equivalent observed barometric
test conditions of 83.48 kPa (24.72 inches
Hg), plus or minus 2,77 kPa (0.82 inches
Hg).

2. In §85.303, the following abbrevia-
tion is added to the list of abbreviations:

§ 85.303 Abbreviations,
kPa—Kllopascal (s).

3.1In § 85.377-4, paragraph (b) is added
to read as follows:

§85.377-4 Required data.

(b) (1) Emission data on such vehicles
tested in accordance with the applicable
test procedures of this subpart and in
such numbers as therein specified, which
will show their emissions after zero kil-
ometers (zero miles), and 6,436 kilome-
ters (4,000 miles) of operation,

(2) Emission data on those vehicles
selected under §85.377-5(b)(5) and
tested in accordance with the applicable
test procedures of this subpart and In
such numbers as therein specified, which
shall be tested at zero kilometers (zero
miles) at any altitude, and under high
altitude conditions after 6,436 kilometers
:Gémo miles) of operation at any alti-

ude.

- » - L .

4. In § 85.377-5, paragraphs (b) (5) and
(b) (6) are added to read as follows:

§ 85.377-5 Test vehicles,
» - - - -

(b) Emission data vehicles. * * *

(5) The Administrator will also select
one vehicle for each engine-system com-
bination within an engine family for
which vehicles are to be sold to ultimate
purchasers at high altitude.

(6) The Administrator may combine
testing requirements for any vehicle se-
lected under paragraph (b)(5) of this
section with the testing requirements for
any similar vehicle in the same engine-
syslem combination selected under para-
graphs (b) (2), (3), or (4) of this section
by requiring a vehicle selected for testing
under paragraphs (b) (2), (3), or (4)
of this section to be modified (if neces-
sary) after mileage accumulation and
emission testing for the purpose of dem-
onstrating compliance in accordance
with § 85.377-4(b) (2).
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In § 85.377-6, paragraph (b) is added
to read as follows:

§ 85.377-6 Maintenance.

» »

(b) (1) Adjustment of engine idle speed
on emission data vehicles may be per-
formed once before the 6,436 kilometer
(4,000 mile) test point. Any other engine,
emission control system, or fuel system
adjustment, repair, removal, disassembly,
cleaning, or replacement on emission
data vehicles shall be performed only
with the advance approval of the Ad-
ministrator.

(2) Maintenance on emission data ve-
hicles selected under § 85.377-5(b) (5)
and permitted to be tested for purposes.
of §85.377-4(b) (2) under the provisions
of § 85.377-8(b) (6) may be performed in
conjunction with emission control sys-
termn modifications &t the 6,436 kilometer
(4,000 mile) test point, and shall be per-
formed in accordance with the mainte-
nance Instructions to be provided to the
ultimate purchaser required under
§85.377-38(a) (3) and (4. -

(3) Maintenance on those emission
data vehicles selected under § 85.377-5
(b} (5) which are not capable of being
modified in the field for the purpose of
complying with emission standards at an
altitude other than intended by the orig-
inal design may be performed in con-
junction with the emission control sys-
tem modifications at the 6,436 kilometer
(4,000 mile) test point, and shall be ap~
proved in advance by the Administrator.

6. In §85.377-7, paragraph (a) Is
added to read as follows:

§ 85.377-7 Mileage accumulation and
ion measurements,
» - - - »

(a) (1) Emission data vehicles: Each
emission data vehicle shall be driven
6,436 kilometers (4,000 miles) with all
emission control systems installed and
operating. Emission tests shall be con-
ducted at zero kilometers (zero miles)
and 6,436 kilometers (4,000 miles).

(2) The emission data vehicle(s) se-
lected for testing under § 85.377-5(b) (5)
shall be driven 6,436 kilometers (4,000
miles) at any altitude. Emission tests
shall be conducted at zero kilometers
(zero miles) at any altitude and 6,436
kilometers (4,000 miles) under high al-
titude conditions.

(3) The emission data vehicle(s) se-
lected for testing under § 85.377-5(b) (5)
and permitted to be tested for purposes
of § 85.377-4(b) (2) under the provisions
of §85.377-5(b) (6) shall be driven 6,436
kilometers (4,000 miles) at low altitude.
Emission tests shall be conducted at zero
kilometers (zero miles) at low altitude
and 6,436 kilometers (4,000 miles) under
both low and high altitude conditions.
For the purposes of this subparagraph,
Jow altitude means any elevation less
than 549 meters (1,800 feet).

- - » L -

7. In §85.377-30 paragraphs (a) and

(b) are added to read as follows:
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§ 85.377-30 Cenrtification.

(a) (1) If, after a review of the test
reports and data submitted by the manu-
facturer, data derived from any inspec-
tion carried out under § 85.306(¢), and
any other pertinent data or information,
the Administrator determines that a test
vehicle(s) meets the requirements of the
Act and this subpart, he will issue a cer-
tificate of conformity with respect to
such vehicle(s) except In cases covered
by paragraph (c) of this section. The
certificate will state which vehicles are
certified for sale at high altitude,

() eie.®

(a) (3) A violation of section 203(a)
(1) of the Clean Alr Act occurs when
any manufacturer sells, offers for sale,
or delivers for introduction into com-
merce &t high altitude locations any
motor vehicle subject to the regulaticns
under the Act which is not covered by a
certificate of conformity issued under
this subpart, unless such manufacturer
has substantial reason to believe that
such motor vehicle will not be sold to
an ultimate purchaser for use at a high
altitude location.

(a) (4) For the purpose of paragraph
(a) (3) “high altitude location" means
the intended location of registration, li-
censing, or titling of such motor vehicle
by the ultimate purchaser, such location
identified by name and altitude,

(8) (6) For the purpose of paragraph
(a) (3) determination of “high altitude
Jocation™ shall rest with the U.S. Geo-
logical SBurvey, as published In that
Agency’s 1:250,000 scale series of topo-
graphic maps for the United States.

(b)(1) * * =

(1) A test vehicle selected under
§5 85.377-5(b) (2) or (4) shall represent
all vehicles In the same engine family of
the same engine displacement-exhaust
emission control system combination to
be sold below 1,219 meters (4,000 feet) in
elevation.

(1) A test vehicle selected under
§% 85.377-5(b) (3) shall represent all ve~
hicles In the same engine family of the
same engine displacement-exhaust emis-
slon control system-transmission type-
fuel system combination to be sold be-
low 1,219 meters (4,000 feet) in elevation,

(m) L

(lv) A test vehicle selected under
§ 85.377-6(b) (5) shall represent all ve~
hicles of the same engine-system combi-
nation to be sold at high altitude.

8. In §85.377-35, paragraph (a) s
added to read as follows:

§ 85.377-35 Labeling.

(“) . "

4):7¢ 9,0

(iv) Engine tuneup specifications and
adjustments, as recommended by the
manufacturer in accordance with the al-
titude at which the vehicle 1s to be sold
to the ultimate purchaser, including, but
not limited to, low and high idle speeds,
initial injection timing, valve lash, and
anerold adjustment, if any, as well as
other parameters deemed necessary by
the manufacturer, These speclfications
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should indicate the proper transmission
position during tuneup and what acces-
sories (e.g., air conditioner), if any,
should be in operation.

(') L

(vl) The altitude at which the vehicle
is Intended for sale to the public as specl-
fied by a certificate of conformity under
§ 85.377-30(a).

. - . » -
9. In §85.377-38, paragraph (a) is
added to read as follows:

§ 85.377-38 Maintenance instruclions,

(a) LI

(3) Such Instructions shall indicate,
for vehicles to be sold to u'timate pur-
chasers at low altitude, what adjustments
or modifications, If any are necessary to
allow the vehicle to meet emissions stand-
ards at high altitude. The maintenance
instructions shall, if applicable, include
a statement that the vehicle's emission
control system was not designed for con-
version to allow the vehicle to meet emis-
sions standards when operated at high
altitude.

(4) Such Instructions shall indicate,
for vehicles to be sold to ultimate pur-
chasers at high altitude, what adjust-
ments or modifications, If any, are nec-
essary to allow the vehicle to meet emis-
slons standards at low altitude. The
maintenance instructions shall, if appli-
cable, Include a statement that the ve-
hicle’s emission control system was not
designed for conversion to allow the ve-
hicle to meet emissions standards when
operated at low altitude.

[FR Do0.756-11313 Piled 4-20-75:8:45 am]
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SUBCHAPTER E—PESTICIDE PROGRAMS

PART 162—REGULATIONS FOR THE EN-
FORCEMENT OF THE FEDERAL INSEC-
151(?1"05' FUNGICIDE, AND RODENTICIDE

PART 172—EXPERIMENTAL USE
PERMITS

Revocation and Addition

On March 27, 1974, notice was pub-
lished In the FepeEral Reaister (39 FR
11308) proposing regulations to estab-
lish a new part 172 of Chapter 1 of Title
40 of the Code of Federal Regulations and
revoke § 162.17 pursuant to the authority
of section 5 of the Federal Insecticlde,
Fungicide, and Rodenticide Act (FIFRA),
as amended (86 Stat, 983). The Intent of
this rulemaking is to revise present
procedures with respect to the use of
pesticides for experimental purposes so
as to conform to the provisions of FIFRA,
as amended.

Written comments on the proposed
regulations were invited and recelved
from interested parties. As a result of
these written comments and in an effort
to clarify the Intent of the regulations,
certain changes were made and the re-
vised draft widely distributed for public
discussion. An informal public meeting
was held on August 27, 1974 at which
comments on this revised draft were re-
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celved; a transcript of the proceedings
was made. All of the written comments
received pertaining to section 5 are on
file with the Agency. The modifications
made between the proposed regulations
of March 27, 1974, and this final rule-
making are described below.

Subpart A—3§ 172.1 Definitions. In the
proposed regulations, the term “partici-
pant” included any person who super-
vises the use of an experimental use pes-
ticide at the application site and any per-
son who has given permission for an
experimental use pesticide to be used on
his property, Several commenters cor-
rectly indicated that these two functions
will not necessarily be performed by the
same person. Accordingly, for purposes
of clarification, the new term ‘“coopera-
tor” was developed. It includes within
its scope the latter of the above func-
tions, lLe., granting permission for an
experimental use pesticide to be used on
one's property, It is intended that, as be-
tween the cooperator and participant,
the participant 1s to be the one respon-
sible for the day-to-day supervision of
testing programs within his particular
area.

The phrase “value for pesticide pur-
poses” has been added to clarify § 172.3,
which is discussed below. -

§ 172.2 General. Several commente
raised questions regarding the restric-
tions on sale of experimental use pesti-
cides. The comments fell into two cate-
gories: (a) Industry suggested that a
more permissive sale provision be adopt-
ed and (b) certain environmental
groups desired that sale be prohibited en-
tirely. Both these alternatives have been
rejected; however, several word changes
were necessitated by the introduction of
the new terms “participant” and *‘co-
operator.” As was stated in the preamble
to the proposed regulations, the intent
of these regulations is to prevent the un-
monitored and unregulated iIntroduction
of experimental pesticides into the en-
vironment. EPA has determined that ab-
solute prohibition on sale could need-
lessly burden pesticide development.
There s no environmental or human
health reason why a participant or co-
operator in an experimental program
should not compensate the developer.
Sale itself has not caused problems.
Rather, the problem has centered on the
imprecise sale limitations of current reg-
ulations. To solve this problem without
imposing an unnecessary burden on re-
search programs, these regulations will
limit sale or distribution only to partic-
ipants and cooperators in experimental
programs and prohibit resale or other re-
tail sale or other distribution. Such &
restriction should provide an adequate
safeguard to prevent a manufacturer
from carrying on a market program with
an experimental pesticide. Purther, per-
mits are intended to authorize the use of
only enough experimental pesticide to
gather data to support registration.

§172.3 Scope of requirements. Most
of the commenters objected to the lan-
guage of proposed § 172.3(a) . The objec-
tions fell into two general categories: (1)
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That the language of the proposed sec-
tion was so restrictive that experimental
work would be stifled and (2) that cer-
tain users and independent researchers
would be precluded from conducting
preliminary testing to determine value
for pesticide purposes.

These objections were the result of
misunderstandings as to the purpose of
proposed § 172.3(a) . This section was not
intended to limit the issuance of experi-
mental use permits to certain persons or
to create exceptions to experimental use
permit requirements. Rather, this section
defines the scope of the requirement for
an experimental use permit within the
meaning of “pesticide” as defined in the
Act. The scope of the requirement for an
experimental use permit, zet forth In
these regulations, is not different from
the requirements of the regulation at 40
CFR 162,17(a) promulgated under the
1947 FIFRA. =

The development of an effective pesti-
cide, culminating in registration, is a
multl-stage process,. The statutory
scheme of FIFRA, as amended, recog-
nizes this, Initial testing of a substance
is for the purpose of determining its
value for pesticidal purposes or its toxic-
ity or other properties, This testing,
among agricultural researchers, for ex-
ample, would include laboratory screen-
ing for pesticidal activity, laboratory and

use screening for spectra of ac-
tivity, and limited outdoor testing to de-
termine pesticidal activity under envi-
ronmental use conditions. When the re-
searcher desires to do large plot testing
to accumulate information necessary to
register a pesticide under section 3, the
Act requires that an experimental use
permit be secured. At this stage, the re-
searcher will have determined that the
substance has value for pesticidal pur-
poses and will reasonably expect to re-
celve benefit in pest control from its use,
The substance, therefore, falls within
the statutory definition of “pesticide,”
section 2(a) of FIFRA, as amended, and,
accordingly, the provisions of section 6
are applicable.

In order to clarify this progression of
events, Section 172.3(a) has been rewrit-
ten. Where a substance or mixture of
substances is being tested for the sole
purpose of determining whether or not
it has pesticidal value for some intended
use, and the user does not intend to de-
rive pest control or other economic bene-
fit from the testing, this substance would
not come within the definition of pesti-
cide and would therefore not be subject
to the Act. It is the reasonable purpose
and expectation of the user, as indicated
by his actions, that is determinative, In
order to make this determination more
predictable, the Agency has established
several categories of research test use,
which will be presumed to be for the pur-
pose of establishing the pesticidal value
of the substance. If a research test use
falls outside the established categories,
then it will be presumed that the sole
purpose of the test is not to determine
pesticidal value and an experimental use
permit will normally be required.

RULES AND REGULATIONS

The Agency recognizes that not all
situations can be covered in the presump-
tions, Provision is made, at §1723(b),
for persons to request an Agency deter-
mination of whether testing may be con-
ducted without & permit if they are un-

“certain as to whether a permit is re-

quired. Furthermore, the Agency will give
consideration to the amendment of these
regulations to add more examples of tests
presumed to be for the purposes outlined
in §172.3(a), upon receipt of informa-
tion indicating a need for such an
amendment.

Questions have been raised as to the
applicability of this section to registered
pesticides, It is the Agency view that use
of a registered pesticide in a test being
conducted for a purpose not set forth on
the label and where the purpose of the
test is within the meaning of the first
sentence of § 172.3(a), is not a pesticidal
use within the meaning of the Act.
Therefore, for this limited purpose and
for such purposes only, the product would
not be considered a pesticide and an ex-
perimental use permit would not be re-

quired.

§ 1724 Applications. (’) Time jor
submission. The proposed regulations in-
dicated that the Agency would require at
least 90 days to process applications for
experimental use permits. Several com-
menters indiocated that a 30 or 60 day
limit would be more appropriate. The
Agency recognizes the importance of
processing applications in a timely man-
ner and has established special proced-
ures for the review of applications. Be-
cause of the heavy workload in imple-
menting the new law, the Agency cannot
guarantee that applications will be acted
upon in any specified period of time. In
any event, applications will be processed
as expeditiously as possible.

(b) Contents of applications. Several
commenters indicated that the proposed
regulations would have effectively pre-
cluded anyone from obtaining a permit
other than the manufacturer or producer
of the product. This was not the intent
of the Agency. Therefore, this section has
been reo to make a distinction
between registered and non-registered
products. The purpose of this change is
to provide for and even encourage experi-
mental testing by third parties, particu-
larly on the minor or specialty use area.,

Each application for an experimental
use permit will be required to submit the
information or data outlined in §1724
(b) (1) and, where appropriate, §172.4
(b) (2). An applicant for a permit to test
an unregistered pesticide will, in addi-
ut;m,sbo required to comply with § 1724
(b) (3).

‘The purpose of this section is to require
the applicant to submit sufficient data so
that the Agency can effectively evaluate
the proposed use of an experimental pes-
ticide, The same criteria will be applica-
ble regardless of whether the pesticide is
& chemical or biological agent.

$§1725 The permit. A new subsection
(@) has been added to this part. It pro-
vides a cross referenceé to the Section 8
regulations at 40 CFR 169 pertaining to
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records required to be kept by producers
of pesticides.

§ 172.6 Labeling. As with § 172.4, sev-
eral commenters indicated that the pro-
posed regulations on labeling of experi-
mental use pesticides would have effec-
tively precluded issuance of permits to
persons other than the manufacturer of
a product. Therefore, this section, too,
has been reorganized to make a distine-
tion between labeling necessary for ex-
perimental use of a registered and non-
registered product., Subsection (a) lists
specifically all the Information normally
required on the label of an experimental
use pesticide. The new subsection (b)
gives the Administrator discretion to
approve on a case-by-case basis the sup-
plemental labeling necessary for experi-
mental use of a product already regis-
tered for another use.

§ 172.7 Importation of technical mate-
rial. This section is a new provision de-
signed to make clear that technical
chemicals being imported for experi-
mental purposes do not need to be regis-
tered if an experimental use permit has
been requested. The applicant assumes
all responsibility for storage and disposi-
tion of the materials should the Agency
deny the permit request, including, if
necessary, disposal in a manner protec-
tive of public health and the environ-
ment.

§ 172.8 Program surveillance and re-
port of data. Several commenters indi-
cated that filing the immediate shipment
reports required by the proposed regula-
tions would be excessively burdensome,
It is not the shipment data, per se, that
the Agency was interested in but, rather,
the time and location of the pesticide ap-
plication. Accordingly, this provision has
been deleted. All the information, in-
cluding the shipment data, will now be
required in the quarterly report. The
quarterly reports shall indicate only what
has transpired during the reporting pe-
riod. Duplicative filing is not necessary.
I no progress has been made during a
period, the permittee must indicate this
in his quarterly report.

EPA has the responsibility to monitor
experimental programs to detect any un-
foreseen effects or faflure by program
participants to adhere to permit condi-
tions. Consequently, & new § 1728(e),
has been added to assure that EPA has
notification of proposed application
dates, times, and locations so as to be
able to monitor use as deemed necessary
in particular cases.

Several commenters maintained that
90 days would not be sufficient time
within which to prepare a final report.
In response, the Agency has extended the
time allowed to 180 days and provided
that the data obtained under an experi-
mental use permit may be submitted as a
portion of an application for registra-
tion. It is hoped that these changes will
facilitate the registration process and
ensure complete reporting of the results
of the programs conducted under experi-
mental use permits without requiring

duplicate submission.

30, 1975
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The inspection provision at § xn«m
(5) (ii) of the proposed regulations h
been transposed to paragraph (f) of mi.s
section. There is no change in substance
from the proposed version. Several com-
menters suggested that EPA officials give
notice before inspection, While it is con-
templated that notice will normally be
given before inspection, the Agency re-
serves the right to inspect without notice
i circumstances warrant. The reguia-
tions provide that all inspection will be
conducted at reasonable times,

§ 1729 Renewal. There has been no
change in this section. A commenter sug-
gested that the Agency limit the number
of renewals that would be granted to two
$0 a5 to prevent indefinite renewals as &
substitute for full registration. This sug-
gestion has been rejected. The number
of prior permits is not relevant to the
grant or denial of an experimental use
permit. A permit will be renewed pro-
vided the program still falls within the
scope of bona fide experimental research
and meets the requirements of these reg-
ulations. Indefinite renewals as a substi-
tute for full registration will of course,
not be permitted.

§ 172,10 Rejfusals to issue and revoca~
tion. In response to several commenters
the time within which to contest the re-
fusal to issue or revocation of an experi-
mental use permit has been extended
from ten days after notification of such
refusal or revocation to twenty days
after receipt of such notification.

The language of section (a) and (b)
has been modified to reflect more exactly
the language of section 5(e) of the Act.
§ 172.11 Pubdblication. The proposed
remhuom provided that the Adminis-

trator could in his discretion publish
notice of the receipt of an spplication
for an experimentai use permit and
would be required to publish notice of
the issuance of such a permit. There was
extensive comment on this provision.
Generally, it fell into two categories: (1)
That notice of the receipt of an applica~
tion for an experimental use permit
should be mandatory and not merely
discretionary and (2) that the entire
section should be deleted because of con-
cern that publication of receipt of an
application for an experimental use
permit or of Issuance of an experimental
use permit would adversely affect re-
search through possible loss of competi-
tive advantage. These final regulations
retain the provision for mandatory no-
tice of Issuance of an experimental
use permit and discretionary notice
of receipt of an application for
an experimental wuse permit with
opportunity for comment by
ested persons. Language to clarify
the contents of these notices has been
included. In addition, has been
added to explicitly state in the regula-
tions, that the Administrator may also
within his discretion, issue notice of in-
tent to call a public hearing prior to is~
suance of the experimental use permit.

There is neither a legal requirement
nor & legal prohibition of Froerar Reais-~
TER notice on experimental use permits,
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Notice of the issuance of an experi-
mental use permit assures that the pub-
lic will be informed of what experimental
pesticides are actually being used. Notice,
within the discretion of the Administra-
tor, of the receipt of an application for
an experimental use permit, with oppor-
tunity for public comment and/or a pub-
lic hearing, authorizes the Administrator
to solieit comment prior to acting on an
application for experimental use of a
pesticide when he determines that the
application is of significant public in-
terest. Unless the application is of such
significance, industry’s research plans
will not be made known to their com-
petitors until the experimental use
permit has been granted. This scheme 15
in accord with the general EPA policy
of disclosure,

Subpart B—State Issuance of Permits.
This part of the regulations is, of neces-
sity, intertwined with regulations pur-
suant to Section 24(c). Among other
things, the scope of a State experimental
permit program will be determined by
the definition of “speclal local needs.”
Specific regulations covering the state
issuance of permits will be issued for
comment at the time the Section 24(c)
regulations are proposed.

Eflective date. Pursuant to section 4
(d) of the A tive Procedures
Act, 5 U.S.C. Sec. 663(d), the effective
date of a regulation must be at least 30
days after its publication, unless the
Agency finds “good cause” for specifying
an earlier date. The Agency finds that
in this case there is good cause for pro-
viding that these regulations are effec-
tive immediately upon publication. Any
delay in the effectiveness of the regula-
tions may interfere with the orderly re-
scarch efforts of pesticide development
by creating confusion as to the Agency's
current requirements for experimental
permits under the amended FIFRA. In
addition, the Act requires that the
regulations were to have been promul-
gated by October 21, 1973. Any further
delay in the promulgation of the regula-
tions would needlessly frustrate this
Congressional mandate. Finally, the
Agency notes that the final regulations
do not differ substantially or materially
from the proposed regulations, which

were published more than thirty days
prlor to the 'xgeuhllcnm of the final

plained to all interested parties at a pub-
He meeting held in Washington, D.C. on

tive upon publication with the following
exceptions:

1. Temporary permits issued pursuant
to 40 CFR 162.17 will remain in effect
until their expiration date subject to
§8 1722, 1725, 1727, 1728, 1729 and
172.10. Applications for renewal of tem-
porary permits issued pursuant to 40
CFR 162.17 received after the date of
publication of these regulations will be
granted if the requirements of § 1729
are met,

2. Applications for temporary permits
or renewals pending on the date of pub-
lication of these regulations will con-
?&ne.' to be processed under 40 CFR

AT,

3. Experimental testing of a pesticide
currently being conducted by Federal and
State agencies will be allowed to con-
tinue for the period necessary to com-
plete such testing, such as remainder of
the growing season, but in no event shall
such testing be conducted wihout an ex-
perimental use permit after December 31,
1975. Federal and state agencies pianning
to initiate new testing must meet the re-
quirements of these regulations.

4, Permit applications recelved after
the date of publication of these regula-
tions will be processed In accordance with
the new requirements herein. To the
extent that additional information is
needed with respect to any such applica-
tion, the applicant will be promptly noti-
fied. EPA will attempt to minimize the
delays involved in this transition from
the existing to the new regulations.

RusseLy E. Tralw,
Administrator.

Dated: April 24, 1975.
§162.17 [Revoked]

1. Title 40 of the Code of Federal Reg-
;ulaet&lolt'x,s 1s hereby amended by revoking
2. A new Part 172 Is added as follows:

Subpart A

Definitiona,
General.

Scope of requirement,
Applications,

The pormit,

Labeling.
Importation of technioal material.
Program surveillance and reporting
of data.
Renewals.
172,10 Refusals to lssue and revooation.
172.11 Publication.
Subpart 8—State Issuance of
Permits [Roamd’lw
AvrHonry: Sections 5, 24 and 25(a) of the
Federal Insecticide, Fungicide and Rodenti«
ctde Act, as amended by the Federal Environ-
mental Pesticide Control Act of 1872 (88

Stat, 083, 997).
Subpart A
§ 172.1 Definitions.

For the purposes of this Part, the fol-
lowtummsahanbodeﬂneduuswd

w Theum“Act"mnns the Federal
Insecticide, Fungicide, and Rodenticide
Act, as amended (86 Stat. 873), and other
legislation smpiemm thereto and
amendatory thereof,

(b) The term “applicant” means any
person who applies for an experimental
use permit, pursuant to section 5 of the
Act.

Bec.

172.1
1722
1723
1724
1725
1726
1729
1728

1729

(¢) The term “cooperator’” means any

participant for the
mental use pesticide at an application
site owned or controlled by the coopera-«
tor,
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(d) The term “experimental animals”
means Individual animals or groups of
animals, regardless of species, Intended
for use and used solely for research pur-
poses and does not include animals in-
tended to be used for any food purposes.

(e) The term “participant” means any
person acting as a representative of the
permittee and responsible for maklnc
available for use, or supervising the

or evaluation of, an experimental use
peutlcide to be applied at a specific ap-
plication site.

(f) The phrase “value for pesticide
purposes” means that characteristic of a
substance or mixture of substances which
procuces an efficacious action on a pest.

(g) The term “permittee” means any
applicant to whom an experimental use
permit has been granted.

Terms defined In the Act and not ex-
plicitly defined herein are used herein
with the meaning given in the Act.

§172.2 Ceneral.

(a) Pursuant to section 5 of the Fed-
eral Insecticide, Fungicide, and Rodenti-
eide Act, as amended (86 Stat. £83), and
except as herein provided by § 172.3, any
person to accumulate informa-
tion necessary to register under section
3 of the Act and the regulations there-
under (1) a pesticide not registered with
this Agency or (2) a registered pesticide
for & use not previously approved in the
registration of the pesticide may apply to
the Administrator at any time for an ex-
perimental use permit,

(b) Pesticides under tal use
permits may not be sold or distributed
other than through participants and, if
sold or distributed through participants,
may be used only at an spplication site
of a cooperator and in accordance with
the terms and conditions of the experi-
mental use permit.

§ 172.3 Scope of requirement,

(a) A substance or mixture of sub-
stances being put through laboratory or
greenhouse tests, or limited replicated
field trials to confirm such tests, or other
tests, In which the purpose is only to
determine its value for pesticide purposes
or to determine its toxicity or other prop-
erties, and from which the producer, ap-
plicator or any other person conducting
the test does not expect to receive any
benefit in pest control from its use, is not
considered a pesticide within the mean-
ing of the Act and no experimental use
pennlt will be required. This purpose will

be presumed for the following types of
tests.

(1) Land wse. Tests conducted on a
cumulative total of not more than 10
acres involving use of a sub-
stance or mixture of substances against
a particular pest, provided that any food
or feed crops involved in, or affected by,
such tests (ncluding but not limited to,
crops subsequently grown on such land
which may reasonably be expected to
oontain residues of such substance or
mixture) shall be destroyed or consumed
only by experimental animals unless a
tolerance or exemption from tolerance
has been established.
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(2) Aquatic use. Tests conducted on a
total of not more than one surface-acre
of water involving use of a particular
substance or mixture of substances
against a particular pest, provided that
(i) waters which are involved in, or
which are affected by, such tests will not
be used for irrigation purposes, drinking
water supplies or body contact recrea-
tional activities and (i) that no such
tests may be conducted In any waters
which contain, or which affect, any fish,
shellfish or other plants or animals taken
for recreation or commercial purposes
and used for food or feed unless a toler-
ance or exemption from tolerance has
been established.

(3) Animal treatments. Tests con-
ducted only on experimental animals, No
animals may be tested if they may be
used In food or feed unless a tolerance
or exemption from tolerance has been
established.

(b) The above examples are not
meant to be all inclusive nor to preclude
testing in larger areas or larger numbers
of units if the intended use falls within
the meaning of § 172.3(a), Tests which
do not come within the above examples
will not be presumed to fall within the
meaning of § 172.3(a) and the presump-
tion will be that the test requires an
experimental use permit. The Registra-
tion Guidelines specify, by way of further
example, testing which requires an ex-
perimental use permit. The Agency will
pive consideration to the amendment of
these regulations to add more examples
of tests presumed to be for the purposes
outlined in § 172.3(a) upon receipt of in-
formation indicating a need for such an
amendment, Persons intending to con-
duct tests who are uncertain as to
whether the testing may be conducted
without a permit may submit a request
for determination to the Registration Di-
vision. Such a request shall include the
information listed In § 172.4(b) (1) D)
and (iil) and in the case of an unregis-
tered product, the information in § 1724
h) (3) (1),

(¢) Use of a registered pesticide in a
test being conducted to determine its
pesticidal value for a use not set forth on
the label and where the requirements of
§172.3(a) above are met shall not re-
quire an experimental use permit,

(d) No experimental use permit is re-
quired for a substance or mixture of sub-
stances being put through tests for the
sole purpose of gathering data required
for approval of such substance or mix-
ture under the Federal Food, Drug, and
Cosmetic Act (21 U.8.C, 301) as:

(1) A “new drug” (21 US.C. sec. 321
(p) and sec. 355),

(2) A “new animal drug” (21 US.C.
sec, 321(w) and sec. 360(b) or

(3) An “animal feed" (21 US.C. sec.
321(x)) containing a “new animal drug"
(21 US.C. sec. 360(b),

Paragraph (d) of this section shall not
apply when a purpose of such test is to
accumulate information necessary to
register a pesticide under section 3 of the
Act,
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§ 1724 Applications,

(®) Time Jor submission. An applica-
tion or request for amendment to an ex-
isting permit shall be submitted in trip-
licate to the Registration Division, Office
of Pesticide Programs, Environmental
Protection Agency, Washington, D.C,
20400, as far as possible in advance of
the intended date of shipment or use.
Applications will be processed as expedi-
tiously as possible,

(b) Contents of applications, (1) Gen-
eral requirements.

(1) The name and address of the
applicant;

(if) The registration number of the
product, if registered;

(iii) The purpose or objectives of the

proposed testing; a description in detall
of the proposed testing program includ-
ing test parameters; a designation of the
pest organism(s) involved; the amount
of pesticide product proposed for use; the
crops, fauna, flora, sites, modes, dosage
rates, and situation of application on or
in which the pesticide is to be used; the
States in which the proposed program
will be conducted; the number of acres,
number of structural sites, or number of
animals by State to be treated or in-
cluded in the area of experimental use;
the proposed dates or period(s) during
which the testing program Is to be con-
ducted; and the manner in which super-
vision of the program will be accom-

plished;

(iv) The name, street address, tele-
phone number, and qualifications of all
participants in the program (whether or
not In the employ of the applicant). A
permit must be amended to add or
change participants;

(v) The name and street address of
all cooperators, if available at the time
an application is submitted or as soon

ter as avallable;

(vl) A description and the specific re-
sults of any appropriate prior testing of
the product conducted by the applicant
to determine toxicity and effects in or on
target organisms at the site of applica~
tion; and to determine phytotoxicity and
other forms of toxicity or effects on non-
target plants, animals, and insects at or
near the site of application; and to de-
term:no adverse effects on the environ-
ment; D

(vil) The proposed method of storage
and disposition of any unused experi-
me;tal use pesticide and its containers;
an
. (vili) Such other additional pertinent
mr%lrmauon as the Administrator may

re.

(2) Requirement for tolerance. I the
experimental use pesticide is to be used
in such 8 manner that any residue can
reasonably be expected to result in or on
food or feed, the applicant must:

(1) Submit evidence that a tolerance
or exemption from the requirement of a
tolerance has been established for resi-
dues of the pesticide in or on such food
or feed under Section 408 of the Federal
Food, Drug, and Cosmetic Act, or a regu-
Jation promulgated under Section 408 of
that Act; or
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(i) Submit a petition proposing es-
tablishment of a tolerance or an ex-
emption from the requirement of a toler-
ance under section 408, or a regulation
under Section 409, of the Federal Food,
Drug, and Cosmetic Act; or

(iif) Certify that the food or feed de-
rived from the experimental program
will be destroyed or fed only to experi-
mental animals for testing purposes, or
otherwise disposed of in & manner which
will not endanger man or the environ-
ment, The method of such destruction or
disposition shall be provided in the ap-
plication for the permit,

(3) Additional requirements for un-
registered pesticide products, (1) A com-
plete confidential statement of compo-
sition for the formulation to be tested
glving the name and percentage by
weight of each Ingredient, active and
inert;

(i) Chemical and physical properties
of each active Ingredient of the formula-
tion to be tested, including, but not
limited to, the manufacturing or labora-
tory processes and analytical methods
suitable for determining the active in-
gredients in the formulation;

(ii1) Appropriate date, If available, on
the rate of decline of residues on the
treated crop or environmental site or
other information for determination re-
garding entry of persons into treated
areas; and

(iv) Results of toxicity tests and other
data relevant to the product’s potential
for causing injury to the users or other
persons who may be exposed, Including
any available epidemiological informa-
tion as to man.

§172.5 The permit.

(a) Issuance. The Experimental Use
Permit shall be issued when the Admin-
istrator determines that the conditions
of Section 5 of the Act, and the regula-
tions thereunder, have been met subject
to such terms and conditions as the Ad-
ministrator determines are warranted.

(b) Duration. Permits will be effective
for a specified period of time, normally
one year, depending upon the crop or site
to be tested and the requirements of the
testing program submitted. The appli-
cant should propose a suitable duration
of the permit commensurate with the
program submitted. Permits and asso-
clated temporary tolerances may be re-
newed, extended, or amended upon re-
quest If circumstances warrant,

(¢) Limitations. The quantity of a
pesticide allowed by a permit may be
less than requested if it is determined
that the available Information on effi-
cacy, toxicity or other hazards, the need
for data, or the adequacy of program
supervision does not justify the quan-
tity of the pesticide requested. Other
limitations may also be placed in the per-
mit If necessary for the protection of the
public health and the environment.

(d) Additions. With respect to an ex-
perimental use pesticide containing any
chemical or combination of chemicals
not included in any previously registered
pesticides, the Administrator may re-
quire that additional studies be con-
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dmteddurmmepermuwbdtoguher
data to support the establishment of
tolerances and/ar registration. To the
extent practicable, the applicant will be
notified of any such requirements be-
fore or at the time an experimental use
permit is issued.

(e) Maintenance of records. All pro-
ducers of pesticldes produced pursuant
to an experimental use permit shall
main169 tain records in accordance with Part

§ 172.6 Labeling.

(a) Contents. Except as provided by
(b) below, all pesticides shipped or used
under an experimental use permit shall
be labeled with directions and conditions
for use which shall include the following:

(1) The prominent statement, “For
Experimental Use Only";

(2) The Experimental Use Permit
number;

(8) The statement, “Not for sale to
any person other than a participant or
cooperator of the EPA-approved Experi-
mental Use Program";

(4 The name, brand, or trademark;

(5) The name and address of the per-
mittee, producer, or registrant;

(6) The net contents;

(7) An ingredient statement;

(8) Warning or caution statements;

(9) Any appropriate limitations on
entry of persons into treated areas;

(10) The establishment registration
number, except in those cases where ap-
piication of the pesticide is made solely
by the producer; and

(11) The directions for use, except
that the Administrator may approve the
use of the experimental program as label-
ing provided that such program is to be
distributed with the product.

(b) Supplemental labeling. In the case
of a registered pesticide, the Administra~
tor may, at his discretion, permit a pestl-
cide to be used under an experimental
use permit with supplemental labeling as
apprqved by him.,

8 l‘12.i7nl Importation of technical mate-
rinl.

Technical materials may be imported
without registration in suflicient quanti~
ties to formulate a pesticide for which an
Experimental Use Permit has been re-
quested if the application for such per-
mit states that such importation will
occur,

§172.8 Program surveillimee and re-
porting of data.

(a) The permittee shall supervise the
test program and evaluate the results of
testing at each site of application. It will
further be the responsibility of the per-
mittee to report iImmediately to the Ad-
ministrator, or to any person designated
by him, any adverse effects from use of,
or exposure to, the pesticide.

(b) The permittee shall submit the
following reports to the Registration Di-
vislon during the experimental program.

(1) Unless otherwise directed, reports
shall be submitted every three months
{rom the date of the permit and shall in-
clude the following:

(1) Name and street address of the
shipper of any pestieide covered by the
permit and place or places from which

shipped;

(i) Name and street address of con-
signee;

(i) Amount of each shipment;

(iv) Total quantities of the pesticide
:l:.’pzd and used during the reporting

(v) Total quantities of technical mate-
rial imported to formulate pesticides
covered by the permit;

(vi) List of States into which ship-
ments were made; and

(vi) Summaries of the progress made
:'x::l' duata obtained during the report pe-

(2) A final report shall be submitted
within 180 days after the expiration of
the permit, unless a request for exten-
s{oré of time Is approved, and shall in-
clude:

(1) All data gathered during the test-
ing program; field notes need not be sub-
mitted but must be maintained and sub-
mitted upon request;

(1) A description of the disposition of
any pesticide containers and any un-
used pestictdes including amounts dis-
posed of and the method and site of
disposition; and

(1ii) The method of disposition of af-
fected food and/or feed.

The data under paragraph (b) (2) (1) of
this section above may be submitted as
part of an application for registration
submitted within 180 days after the ex-
piration of the permit, provided that the
final report shall include a statement
that such application has been made,
and the date of such application.

(¢c) In addition to the reporting re-
quirements provided for elsewhere in
this Part, in the case of any meat-pro-
ducing animals or birds that receive a
direct treatment or epplication of any
experimental use pesticlde, the name and
location of the packing plant where the

Bervice, Washington, D.C. 20250, at least
10 days before the animals are to be
shipped for slaughter. This requirement
may be walved, on request, by the USDA.
These provisions do not exempt treated
food-producing animals and their prod-
uets from compliance with other appli-
cable inspection requirements.

(d) Failure to submit required reports
may constitute grounds for revocation
of the permit.

(e) For the purpose of supervising the
use of experimental use pesticides, the
Agency may require the permittee or any
participant to give reasonable advance
notification of the intended dates, times,
and sites on which such experimental use
pesticide will be applied.

(f) The permittee or participants in
the experimental use program will per-
mit any authorized representative of the
Agency, upon presentation of official
identification, entry, at any reasonable
time, to any premises involved In the
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testing program to inspect and to de-
termine whether there has been compli-
ance with the terms and conditions of
the permit.

$ 1729 Renewals,

Applications for renewal of experi-
mental use permits and temporary toler-
ances, to provide for additional testing,
shall be submitted prior to expiration of
the permit. Requirements for renewals
are the same as for applcations under
§ 1724, except that information previ-
ously submitted may be incorporated by
réference.

§ 172,10 Refusals 10 issue and revoca-

tion.

(a) Refusal. At any time that the Ad-
ministrator determines that an experi-
mental use permit is not justified, or that
the issuance of such a permit would
cause unreasonable adverse effects on the
environment, or that for any other rea-
son provided for under the law a permit
shall not be issued, he shall notify the
applicant in writing.

(b) Revocation. The Administrator
may revoke an experimental use permit
if he finds that its terms or conditions are
being violated or that Its terms or con-
ditions are inadequate to avoid unrea-
sonable adverse effects on the environ-
ment, or if new evidence is obtained
which demonstrates that the tolerance
will be Inadequate to protect the public
health, or for failure to meet any other
provision of Part 172. The Administrator
will notify the permittee in writing of
such revocation, The permittee shall
notify all participants of such revocation
as soon as possible after he receives
notice of revocation. The revocation of &
permit shall not preclude the Adminis-
trator from initiating eivil or criminal
sanctions for the violations of the permit
;:ondluons or otherwise as authorized by
aw,

(¢) Hearing. In the event that an ap-
plicant for an experimental use permit
wishes to contest the refusal to fssue an
experimental use permit, or an experi-
mental use permitiee wishes to contest
the revocation of any such permit, he
shall, within twenty days after receipt of
notice of such refusal or revocation, file
with the Administrator a written request
for an opportunity to confer with the
Administrator or his deslgnee. Within
twenty days after such conference, the
applicant or permittee will be notified of
the Administrator’s final decision,

§172.11 Publication.

(a) Notice of receipt of an experi-
mental eise permit application. The Ad-
ministrator shall publish notice.in the
Feoeran RecisTer of receipt of an ap-
plication for un experimental use permit
upon finding that issuance of the ex-
perimental use permit may be of re-
glonal or national significance, This no-
tice shall include:

(1) The active ingredients,

(2) Use pattern(s),

(3) Quantity of pesticide,
{4) Total acreage,
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(5) Location of area of application,

(6) A statement soliciting comments
from any interested persons regarding
the application.

(b) Public hearing. The Administrator
may hold a public hearing, and publish
notice in the Fepzral Recister of the
date and location of the hearing, when
he determines that there is sufficient
interest in the application to warrant a
hearing, based upon the comments re-
ceived in response to the Notice of Re-
ceipt of an Application, or that a hear-
ing would otherwise be in the public in-
terest,

(¢) Issuance of experimental use per-
mit, The Administrator shall give prompt
notice in the FrorraL RecisTer of the is-
suance of an experimental use permit,
The notice shall include:

(1) The active ingredients,

(2) Use pattern(s),

{3) Quantity of pesticide,

(4) Total acreage,

(5) Location of area of application,

(8) A statement indicating where the
experimental use permit is avallable for
public inspection.

Subpart V—State Issuance of Experi-
mental Permits [Reserved]

¥R Doc, 75-11314 Piled 4-20-75;8:45 am|

Title 41—Public Contracts and Property
Management

CHAPTER |—FEDERAL PROCUREMENT
REGULATIONS

|FPR Amendment 146)
PART 1-1—GENERAL

Procurement of Items Using Jewel
Bearings

This amendment of the Federal Pro-
curement Regulations amends §1-1.319
to prescribe procedures for use in order-
ing jewel bearings and related items from
the Willlam Langer Jewel Bearing Plant
for use in the performance of require-
ments and indefinite delivery contracts
when such contracts authorize more
than one ordering activity to place
orders upon the contractor.

Section 1-1.319 is amended by revising
paragraph (c)(1)(v). As revised the
paragraph reads as follows:

§ 1-1.319 Procurement of items using
jowel bearings,
» - » L »

{c) Policy.(1) * * *

(v) In the case of requirements con-
tracts (see § 1-3.409(b)) and indefinite
quantity contracls (see §1-3.400(c))
which authorize more than one activity
to place orders upon the contractor. It is
not practicable for a contractor to place
an order with the Plant within 80 cal-
endar days after the effective date of his
contract for the entire amount of jewel
bearings and related items that will be
required for the performance of the con-
tract, Where such contracts are involved,
the clause in § 1-1.318(e) may be changed
by modifying paragraphs (b) and (©) to
provide for procurement, on a quarterly
or other periodic basis, of an amount of
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Jewel bearings and related items equal to
the amount (by type and size) of jewel
bearings and related items actually used
by the contractor in the performance of
the contract during the period immedi-
ately preceding the ordering date. In ad-
dition, jewel bearings and related items
s0 obtained shall be placed in the con-
tractor’s inventory for use in the per-
formance of current or future Govern-
ment contracts or for use in commercial
production. Contracts which provide for
periodic ordering on an actual use basis
shall not be subject to the equitable ad-
justment provisions of paragraph (e) of
the clause In § 1-1.319(e). Accordingly,
the clause may be further modified to
delete paragraph (e).

(Sec. 205(c), 63 Stat, 300; 40 U.S.C, 488(c))

Eflective date. This amendment Is ef-
fective August 4, 1875, but may be ob-
served earlier,

Dated: April 23, 1975.

DwigHT A. INK,
Acting Administrator of
General Services.

[FR Doc.75-11211 Plled 4-29-756:8:45 am|]

[FPR Amadt. 145]
COST ACCOUNTING STANDARDS

This amendment of the Federal Pro-
curement Regulations implements revised
Cost Accounting Standards Board
(CASB) rules and regulations (39 FR
44389, December 24, 1974) regarding an
exemption from CASB requirements for
certain contracts and subcontracts of
$500,000 or less. The amendment (1) adds
the additional exemption, (2) authorizes
retronctive application under certain clir-
cumstances, and (3) adds an additional
sollcitation notice containing an appro-
priate Certificate of Exemption. The ex~
emption is applicable to both negotiated
national defense and negotiated nonde~
fense contracts. The Cost Accounting
Standards clause is amended to provide
the same exemption for subcontracts.
References to the above actions are made
in Parts 1-4, 1-7, and 1-15. Under this
new exemption authority:

(a) Contractors whose CAS covered
contract(s) or subcontract(s) individual-
1y do not exceed $500,000 as of January
1, 1975, are exempt for new contract(s)
or subcontract(s) of $500,000 or less;

(b) Contractors with existing CAS
covered contract(s) or subcontract(s) in-
dividually in excess of $500,000 as of Jan-
uary 1, 1975, are not exempt for new con-
tract(s) or subcontract(s) of $500,000 or
less, unless the new contract or subcon=-
tract is awarded after receipt of notifica~
tion of final acceptance of all items or
work under existing contract(s) or sub-
contract(s) In excess of $500,000;

(¢) A contractor may elect to accept
the CAS clause when awarded the first
contract or subcontract after January 1,
1975, of $500,000 or less which other-
wise would be exempt under the criteria;
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if he does so, he will continue to be sub~
Ject to the clause for all new contracts
and subcontracts In excess of $100,000
until such time as he has received noti-
fication of final acceptance of all items
or work on any contracts or subcontracts
containing the CAS clause;

(d) However, a contractor who does
not elect to accept the CAS clause for
those contracts of $500,000 or less ex-
empt under the optional criteria (c.
above) cannot thereafter make such an
election to accept the CAS clause for new
awards of $500,000 or less until such time
as he is no longer performing any work
for which he has previously accepted the
new exemption, i.e., until he has received
notice of final acceptance of all items
or work under his exempted contracts or
subcontracts,

PART 1-3—PROCUREMENT BY
NEGOTIATION

1. The table of contents for Part 1-3
is amended to change the entry for § 1-
3,1203 to read, as follows:

Beo.

1-3.2203 Applicability of cost accounting
standards and prime contractor
disclosure statement(s).

2. Section 1-3.1203 is amended to
change the caption of the section, to
add a new paragraph (a) (1) (vl), and
add a new paragraph (h), as follows:

§ 1-3.1203 Applicability of cost ac-
counting sta prime con-
tractor disclosure statement(s).

(a) L I
ay ¢ o

(vl) In addition, paragraph (h) of this

section sets forth conditions under which
contracts of $500,000 or less can be ex-
empted and requires an additional notice
1o be inserted in solicitations.

(h) Exemption jor contracts of $500,-
000 or less and additional notice for solic-
itations, (1) In addition to the exemp-
tions in paragraphs (a) (1) and (a) (2) of
this § 1-3.1203, the requirements of this
gection shall not be applicable to any
contract or subcontract of $500,000 or
Jess, unless it is awarded to a contractor,
who, on the date of such award, ¢{) has
already received a contract or subcon-
tract in excess of $500,000 and (1) has
not received notification of final ac-
ceptance of all {tems of work tc be de-
livered on that contract or subcontract
and on all other contracts or subcon-
tracts awarded after January 1, 1875,
which were subject to the Cost Account-
ing Standards clause. For this purpose,
an intracorporate transfer shall be con-
sidered to be a subcontract. Notwith-
standing this exemption, any contractor
entitled to an exemption under this pro-
vision may elect to comply with the Cost
Accounting Standards clause prescribed
by § 1-3.1204. The contractor may elect
to comply in connection with the receipt
of its first contract or subcontract
awarded after January 1, 1875, which Lut
for this provision would be subject to the
clause, A contractor whe does not elect

RULES AND REGULATIONS

to comply with the clause In connection
with the receipt of the first contract or
subcontiract, may thereafter make such
an election only if it receives a contract
or subcontract of the type described, at a
time when it has no other contract or
subcontract of that type on which notifi-
cation of final acceptance of all items or
work to be delivered has not been re-
ceived. Retroactive exemption of exist-
ing contracts entered into prior to Janu-
ary 1, 1975, where the circumstances are
such that these existing contracts would
have been exempt if awarded after that
date is authorized, provided the con-
tracting officer determines that the Gov-
ernment receives adequate consideration
for deletion of the Cost Accounting
Standards clause from the contract(s),
In the event a contractor was awarded a
prime contract containing the Cost Ac-
counting Standards clause prior to Janu-
ary 1, 1975, and must award a subcon-
tract of $500,000 or less subsequent to
January 1, 1975, such subcontract may
be exempted in accordance with this
paragraph (h) provided the contractor
obtains from the subcontractor the sub-
stance of the Certificate of ton
established in this paragraph (h)(2).

(2) Additional notice for solcitations.
In addition to the notice for solicitations
entitled *Disclosure Statement—Cost
Accounting Practices and Certification,”
the following notice will be inserted in all
solicitations that contain that notice as
required by paragraph (a)(3) of this
section:

COoST ACCOUNTING STANDANDS—EXEMPTION POR

ConNTaacTs oF $500,000 or Less—Cmnrivica-
TION

If this proposal Is expected to result in the
award of a contract of $500,000 or Jess and the
offeror Is otherwise eligible for an exemption,
hie shall indicate by checking the box below
that the exemption to the Cost Accounting
Standards clause (FPR §1-3.1204) under the
provisions of 4 OFR 331.30(b)(8) (see FPR
§1-3.1203(h)) in clatmed. Where the offeror
Talls to check the box, he shall be given the
opportunity to make an election in writing to
the Contracting Officer prior to award. Fallure
to choeck the box below or make such an elec-
tion shall mean that the offeror cannot
clalm the exemption to the Cost Accounting
Standards clause or that the offeror elects to
comply with such clause,

[ ] Certificate of Exemption for Contraots
af $500,000 or Less.,

The offeror hereby claims an exemption
from the Cost Accounting Standards clause
under the provisions of 4 CFR 831.30(b) (8)
and certifies that he has received notifica-
tion of final acceptance of all items or work
on (1) any prime contract or subcontract In
excess of $500,000 which contains the Cost
Accounting Standards clause, and (1) any
prime contract or subcontract of $500,000 or
less awnarded after January 1, 1975, whioch
contains the Cost Acoounting Standards
clause. The offeror further certifies ho will
immediately notify the contracting officer in
writing in the event he is awarded any other
contract or subcontract containing the Cost
Accounting Standards Clause subsequent to
the date of this certificate but prior to the
date of any award resulting from this pro-
posal,

3. Section 1-3.1204 is amended to re-

vise introductory material and para-
graph (d) (2) of the clause as follows:

§ 1-3.1204 Contract clause.

Insert the following clause in all nego-
tiated contracis exceeding $100,000 unless
the procurement Iis exempted under
§£1-3.1203 (&) (1), @) (2),0or (h) (1) :

COST ACCOUNTING STANDARDS
- » » » -
(d) L
(2) Prices set by law or regulation, and ex-
cept that the requirement shall not apply
to negotiated subcontracts otherwise ex-
empt from the requirement to accept the
Cost Accounting Standards olause by reason
of §331.30(b) of Title 4, Code of Federnl
Regulations (4 CFR 331.80(b)) or § 1-8.12038
(n) (2) of Title 41, Code of Federal Regula-
tions (41 CFR 1-3.1203(a) (2) ).
However, * * *
- . » - .

—_—

PART 1-4—SPECIAL TYPES AND
METHODS OF PROCUREMENT

4. Subsection 1-4.410-5 s amended to
revise paragraph (d) as follows:

§ 1-4.410-5 Uniform clauses for utility
service contracts.,

(d) Cost accounting standards. Where
applicable, insert the two notices for so-
licitations as set forth in § 1-3.1203 (a)
(3) and (h) (2) in negotiated solicitations
under the conditions contained in Sub-
part 1-3.12. Where applicable, incor-
porate the contract clause set forth in
§1-3.1204 in negotiated contracts un-
der the conditions contained in Sub-
part 1-3.12, Note that as provided in § 1-
3.1203, the notice and clause shall not be
used when the price isset by law or regu-
iation.

PART 1-7—CONTRACT CLAUSES

5. Section 1-7.103-27 Is amended to
revise paragraph (a) as follows:

§ 1=7.103-27 Cost Accounting Stand.
ards,

(a) Insert the two notices for solicita-
tions as set forth in § 1-3.1203(2) (3) and
(h) (2) in negotiated solicitations under
the conditions contained in Subpart 1-
3.12.

» - - L .

6. Section 1-7.203-23 is amended to

revise paragraph (a) as follows:

8 1-7.203-23 Cost Accounting Stand-
ards,

(a) Insert the two notices for solicita-
tions as set forth In § 1-3.1203(a) (3) and
(h) (2) in negotiated solicitations under
the conditions contained in Bubpart 1-
3.12,

4. Section 1-7.602-16 is amended t
yevise paragraph (a) as follows:

£ 1-7.602-16 Cost Accounting Stand-
ards,

(a) Insert the two notices for solicita-
tions as set forth In § 1-3.1203(a) (3)
and (h)(2) In negotiated solicitations
under the conditions contained in Sub-
part 1-3.12,
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8. Section 1-7.702 i3 amended to revise
paragraph (¢) (3) as follows:

. §1-7.702 Solicitation instructions and
conditions for transportation con-
tracts.

- - » - .
(c) L BN
(3) Cost accounting standards. Insert
the two notices for solicitations set forth
. in § 1-3.1203(a) (3) and (h) (2) in nego-
tiated solicitations under the conditions
contained in Subpart 1-3.12,

PART 1-15—CONTRACT COST
PRINCIPLES AND PROCEDURES

9, Section 1-15.109 is revised as follows:
& 1=15.109 Definitions,

As used in this part, except with re-
spect to those contracts exempted under
§8 1-3.1203 (a) (1), (a) (2), or th) (1), the
words and phrases shall have the mean-
ings prescribed by the Cost Accounting
Standards Board, For convenience, CASB
definitions are set forth in § 1-3.1220,
(Sec. 205(c), 63 Stat. 300; 40 US.C. 486(c) )

Effective date. This amendment is ef-
fective January 1, 1975.

Dated: April 11, 1975.

DwianT A. INK,
Acting Administrator
of General Services,

|FR Doc.75-11210 Piled 4-20-75,8:45 am |

Title 45—Public Welfare

CHAPTER |-—OFFICE OF EDUCATION, DE-
PARTMENT OF HEALTH, EDUCATION,
AND WELFARE

PART 103—BILINGUAL VOCATIONAL
TRAINING

Grant and Contract Awards

Notice of proposed rulemaking was
published in the Feperat REGISTER On
March 4, 1975 at 40 FR 80565, setting
forth the proposed regulations govern-
ing the award of grants and contracts to
eligible applicants In order to develop
bilingual vocational training programs
under the Vocational Education Act of
1963 (20 U.S.C. 1241 through 1393f) as
amended by section 841 of the Education
Amendments of 1974, Pub. L, 93-380.

Interested persons were invited to sub-
mit written comments, suggestions, or
objections regarding these proposed reg-
ulations on or before April 3, 1975. One
comment was received which asked
whether the Commissioner would award
the full cost of bilingual vocational train-
ing programs or projects.

In accordance with § 103.42, the €om-
missioner will award grants or contracts
for the cost of developing and operating
programs “in an amount equal to the
total sums expended by the applicant for
the purposes set forth in that applica~
tion.” The plain meaning of this provi-
sion Is that the Commissioner will pay
the entire cost of the program or project,
No change has been made in § 103.42.

The regulations, therefore, are lssued
as originally published without change
as set forth below,

RULES AND REGULATIONS

Pursuant to section 192(b) of the Vo-
cational Education Act, these regulations
were submitted to the Secretary of Labor
for approval prior to the notice of pro~
posed rulemaking in the Frperal Recis~
TER at 40 FR 8955. Since there are no
changes being made to the notice of pro-
posed rulemaking, there is no need to
resubmit the final regulations to the
Secretary of Labor for approval.

Eflective date. The notice of proposed
rulemaking was transmitted to Congress
on February 24, 1975, pursuant to sec-
tion 431(d) of the General Education
Provisions Act (20 U.S.C. 1232(d)). The
time period set forth therein has expired
without such action having been taken.
Therefore, these regulations shall be-
come effective upon April 30, 1975,
(Catalog of Federal Domestic Asalstance No,
13.558 Billngual Vocational Training.)

Dated: April 16, 1975,

T, H. Berr,
U.S. Commissioner of Education,

Approved: April 24, 1875,

Caspar W. WEINBERGER,
Secretary of Health,
Education, and Welfare,

1. Section 103.1 is revised to read as
follows:

§ 103.1 Applicability.

The regulations to this part apply to
grants and contracts made by the U.S.
Commissioner of Education for research
and training programs under section
131(a) of Part C, for exemplary programs
and projects under section 142(c) of Part
D, for curriculum development programs
under section 189 of Part I, and for bilin-
gual vocational training under section
191 of Part J of the Vocational Educa-
tion Act of 1963, as amended,

2. Two new definitions are added to
§ 103.3 to read as follows:

§103.3 Definitions.
- . - .

“Bilingual vocational training” means
training or retraining which is conducted
as part of a program designed to prepare
individuals of limited English-speaking
ability for gainful employment as semi-
skilled or skilled workers or technicians
or subprofessionals in recognized occupa-
tions and In new and emerging occupa-
tions, but excluding any program to pre-
pare individuals for employment in occu-
pations which the Commissioner deter-
mines, and specifies, by regulation, to be
generally considered professional which
requires a baccalaureate or higher de-
gree; bilingual vocational training in-
cludes guidance and counseling (either
Individually or through group instruc-
tion) in connection with such training or
for the purpose of facilitating occupa-
tional choices; instruction related to the
occupation or occupations for which the
students are In training or instruction
necessary for students to benefit from
such training; the training of persons
engaged as, or preparing to become, in-
structors in a bilingual vocational train-
ing program; travel of students and
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vocational training personnel while en-
gaged In a bilingual vocational training
program; and the acquisition, mainte-

,nance, and repair of instructional sup-
plies, aids, and equipment, but such term
does not include the construction, ac-
quisition, or initial equipment of bulld-
ings or the acquisition or rental of land.
(20 U.S.C. 1248(14) )

- - - - A

“Postsecondary educational institu-
tion" means & nonprofit Institution le-
gally authorized to provide postsecondary
education within a State for persons six-
teen years of age or older, who have grad-
ulated or left elementary or secondary
school

{20 U.S.C, 1248(15))
» - - - L
3, A new Subpart E Is added to read
as follows:
Subpart E—Bilingual Vocational Training
Sec.

103.41
108,42
103.43
103.44

Purpose.

‘Eligtble programs and projects.
Eligible applicants.

Applications for grants or contracts,
103,46 Review of applications,

103,46 Criteria.

Subpart E—Bilingual Vocational Training
§103.41 Purpose. 4

In order to insure that vocational
training programs are available to per-
sons in all communities of the United
States whose language as normally used
is other than English, and in order to
find new ways to assist such persons to
fill the critical need for more and better
trained personnel in occupational cate-
gories vital to both the persons and the
economy, funds available to the Commis-
sioner pursuant to Part J of the Act may
be used for making grants or contracts
for bilingual vocational training pro-
gramas.

(20 U.8.C. 1303)
§ 103.42 Eligible programs and projects.

Funds available under zection 193 of
Part J of the Act may be used by the
Commissioner to award grants or con-
tracts for the cost of developing and op-
erating programs or projects designed to
carry out the purpose set forth in § 103.41
in an amount equsl to the total sums ex-
pended by the applicant for the purposes
set forth in that application. Such pro-
grams include:

(a) Bilingual vocational training pro-
grams for persons who have completed or
leit elementary or secondary school and
who are avallable for training programs
by the agencies and institutions enu-~
merated in § 103.43;

(b) Bilingual vocational tralning pro-
grams for persons who have already en-
tered the labor market and who desire
or need training or retraining to achieve
year-round employment, adjust to
changing manpower needs, expand their
range of skills, or advance in employ-
ment; and

(c) Training allowances for partici-
pants In bilingual vocational tralning
programs subject to the same conditions
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