Prozsal ReaisTre In 38 FR 30654 on Novem-
ber 6, 1973. Segments or a segment of the
application must nddress each criterion, Each
criterion is weightad to show the maximum
score that can be given to each specific cri-
terfon. Each eriterion and the maximum
points possible are as follows:

: Score
Criteria:

(n) Need and problems~The sp-
plication should clearly define
the need for the project within
the
States and should indicate re-
sponsiveness to problems rather
than symptoms.

(b) Objectives~The objectives
should be clearly stated. capable
of being attalned by the pro-
posed procedures, and capable

spocified consortium of

e ——

(¢) Plan~—The mansgement plan
should show functions to be
performed and services to be
provided: sod the procedures for
accomplishing each are deline-
ated

(d) Results—The proposed out-
comes should be identified and
described in terms of potential
impact at Natlonal!, State and
Iocal levels, Part I program pur-
poses, and cost effectiveness and
SIMEBTION  a o e le

(0) Imstitutional capudility—Ap-
plication should clearly set forth
current curriculum strengths
and the .capability of the ap-
plicant to fmmediately Inttinte
and maintain Mamon functions

and

should be appropriats for the
requirements of the project;
specific responsibilitiea should
be ldentified for each of the key
stafl; and st least one key staff
person ahould devote s min-
imum of 50 percent of his/her

() Budget.—The estimated coat
should be ronsonabdle in relntion
to anticipated results and the
geographio. area, scope, and
duration of tha project

PR Doc.75-296840 Piled 11-5-75;8:45 am}

DEPARTMENT OF
TRANSPORTATION

Federal Aviation Administration

[14CFR Part 71 1
[Alrspace Docket No., 75-WE-24]

FEDERAL AIRWAY

Praposed Extension

The Federal Aviation Administration
(FAA) is considering an amendment to
Part 71 of the Federal Aviation Regu-
lations that would extend V-293 from
Bryce Canyon, Utah, to Grand Canyon,
Ariz, via the Page, Ariz, VOR to be
established, at Lat. 36°55°41”’ N,, Long.
12700 W,

Interested persons may participate in

the

ts
5 they may . desire. . Communications
should identify the airspace docket num-
ber and be submitted in triplicate to the
Director, Western Reglon, Attention:
Chilef, Alr Traffic Division, Federal Avia-
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amendment. The proposal contained in
this notice may be changed in the light
of comments received.

An official docket will be available for
examination by interested persons st the
Federal Aviation Administration, Office
of the Chief Counsel, Attention: Rules
Docket, 800 Independence Avenue, SW,,
Washington, D.C. 20591, An informal
docket also will be avaflable for examina-
tion at the office of the Regional Afr
Traffic Division Chief.

The proposed amendment would ex-~
tend VOR Federal Afrway No. 293 from
Bryce Canyon, Utah, to Grand Canyon,
Ariz., via the INT of Bryce Canvon 120*T
(105°M) and the Page, Ariz, 340°T
(325"M) radiosls and Page, Ariz.

The proposed extension of V-203 would
provide continuous controlled alrspace,
charted radials, distance and minimum
en route altitudes from Bryce Canyon,
Utah, to Grand Canyon, Ariz, via Page,
Ariz., for scheduled alr carrier aireraft
operating Into Page on a regular basis.
The indirect airway between Bryce Can-
yon and Page would permit better VOR
reception and lower MEA than a direct
route over higher terrain,

This amendment Is proposed under
the authority of Sec. 307(a) of the Fed-
eral Aviation Act of 1058 (49 U.S.C. 1348
(a)) and Sec. 6(¢) of the Department
of Transportation Act (48 U.B.C. 1655
(@)).

Issued In Washington, D.C., on Oc-
tober 31, 1975.

WiLLiAM E. BROADWATER,
Chief, Alrspace and Air
Trafle Rules Division.

[FR Doc.75-20707 Filed 11-5-75;8:45 am)

ENVIRONMENTAL PROTECTION
AGENCY

[40CFRPart 52]
|FRL 453-1]

APPROVAL AND PROMULGATION OF
IMPLEMENTATION PLANS

Prorosed Revision to Idaho
mplementation Plan

Pursunant to Section 110 of the Clean
Air Act, as amended, the Governor of
Idaho on July 28, 1975, submitted to the
Administrator of the Environmental Pro-
tection Agency (EPA) a proposed revi-
sion fo the Idaho Air Quality Implemen-
tation Plan. The proposed revision s a
consent order for Beker Industries Cor-
poration (formerly known as the Agri-
cultural Products Corporation) which
was adopted by the Idaho Board of En-
vironmental and Community Services
(now the Board of Health and Welfare)
on October 24, 1973, after proper notice
and public hearing,

The consent order replaces Regula-
tion R—"Regulation for Control of Sul-
fur Oxides Emissions from Sulfuric Acid
Plants" as the emission Umiting regula-
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tion applying to the Beker Industries fa-
cility located in Caribou County, Idaho.
The consent order contains provisions
applicable to the “existing” sulfuric acid
plant and the “new™ sulfuric acid plant
which commenced operation on March
28, 1974. Since this order was ndopted by
Idaho on October 24, 1973, certain of the
provisions in the order dealing with start
up of the new sulfuric acid piant are
longer applicable and have n

cluded in the following summ

major provisions of the

are sum as follows

1. In the event the tajl
unit on the new sulfuric acid plant should
emit more than 6 lbs. sulfur dioxide
(80,) per ton of 100 percent suifurie
acid produced, the Department of Envi-
ronmental and Commumity Services
(now the Department of Health and
Welfare) shall have the authority to de-
termine whether or not the new sulfurie
acld plant should be immediately shut
down and repaired.

2, The combined allowable SO, emis-
sions from the existing and new sulfurie
acid plants shall not exceed 27,000 lbs.
of 8Os per any consecutive 24-hour
period. In the event ambient air 80O,
violations occur, this emizsion limit will
be lowered.

3. Monitoring data from the contin-
uous SO, recorder shall be submitted to
the Department within seven days of
initial start up of the new source and
every seven days thereafter, or as often
as required by the Department.

4. There shall be no increase in exist-
ing plant emissions after the new sul-
furic acid plant is in operation. The
maximum rate for existing sources is as
follows:

a. Phosphate roek dryer—51.2 Ibs. of
particulate/hour,

b. North caleiner—47.8 Ibs. of particu-
late/hour.

¢. South caleiner—46.3 1bs, of particu-
late/hour,

d. Present sulfuric aeid plant—27 Ibs.,
SOy/ton 100 percent sulfuric acid pro-
duced and 28 Ibs. sulfur oxtdes/ton of
100 percent sulfuric acid produced.

5. Beker Industries shall operate two
Hi-Vol filters and one continuous ambi-
ent SO, monitor at sites approved by
the Department.

6. No process or Individual source
within the entire plant complex shall be
operated In violation of any local, state
or federal air pollution regulation or
standard and nothing herein shall be
consirued to excuse Beker Industries
from compliance with any federal, state,
or local regulation or standard which re-
quires or which may require more strict
control standards tham set out herein.

The Administrator is today proposing
to approve the consent order as a revi-
slon to the Idaho State Implementation
Plan. It should be noted that although
the consent order indicates that the
order may be amended at any time with
the consent of the Department and Beker
Industries, any such amendments will
not become part of the Implementation
Plan until approved by EPA. In addition
to proposing to mpprove the consent
order, the Administrator s today pro-
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posing to disapprove Regulation R as it
applies to the Beker Industries Corpora-
tion because it does not meet the require-
ments of 40 CFR 51.13 in that the con-
trol strategy contained in the regula-
tion 1s not adequate for the attainment
and maintenance of SO, national ambi-
ent alr quality standards. The proposed
disapproval is shown below, The Admin-
istrator also proposed disapproval of
Regulation R as it applies to The J. R.
Simplot Company in Pocatello, Idaho
and proposed a federal regulation to
apply to that facility on August 23, 1975
(40 FR 36385). Since Regulation R ap-
plies to only Beker Industries Corpora-
tion and The J. R. Simplot Company,
should EPA approve the submitted con-
sent order for Beker Industries and
promulgate the proposed federal regula~
tion for The J. R. Simplot Company,
Regulation R would be disapproved in its
entirety as part of the State Implemen-
fation Plan. Further, should EPA pro-
mulgate the proposed federal regulation
for The J. R. Simplot Company and ap-
prove the consent order for Beker In-
dustries as an Implementation Plan revi-
slon, the compliance schedule for sul-
furic acid plants promuleated by EPA
on August 23, 1973 (38 FR 22741) in 40
CFR 52.677(d) (3) and (4) would be
revoked. The proposed revocation is also
ghown below.

All Interested persons are invited to
comment on the proposed revision to the
Tdaho State Tmplementation Plan, Com-
ments should be addressed to the Re-
gional Administrator, Region X. Envi-
ronmental Protection Agency, 1200 Sixth
Avenue, Seattle, Washington 98101, At-
tention: K. Higley. Conies of the pro-
posed revision and any comments re-
cefved will be avaliable for public inspec-
tion at the following addresses;

State of Idaho, Department of Health and
Welfare, Statehouse, Boire, Idaho” 83720
Environmental Protection Agency, Idaho Op-

erations Offce, 422 W. Washington Street,

Bolse. Tdaho 83720
Environmental Protection Agenocy, 1200 Sixth

Avenue, Seattle, Washington 98101
Environmental Protection Agency, Freedom

of Tnformation Center, 401 M Sireet SW.,

Washington, D.C. 20460

Relevant comments received on or be-
{ore December 8, 1975, will be considered.
This notice is Issued under the au-
thority of Section 110 of the Clean Alr
Act, as amended (42 U.S.C. 1857¢-5.)
Dated: October 28, 1875.
Crirronp SMITa, Jr.,
Regional Administrator.

It is proposed to amend Part 52 of
Chapter I, Title 40 of the Code of Federal
Regulations as follows:

Subpart N—Idaho

1. Section 52.670 is amended by revis-
ing paragraph (c) (2) to read as follows:
8 52.670 Ydentification of plan.

- - . - .

(¢) Supplementary information was

submitted on:
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(2) March 2, May 5 and June 9, 1872;
February 15, July 23 and October 16,
1973: July 1, 1974 (Jdaho Indirect Source
Regulation and compliance schedules) :
and January 10 (Regulation C), January
24 (Regulation A) and July 28 (Consent
Order) 1875.

2. Section 52.675(¢)
follows:

§ 52,675 Control strategy: Sulfur ox-
gro—l",»u'rn Idaho Intrastate Re
o,

(¢) Regulation R of the Rules and Reg-
ulations for the Control of Air Pollution
in Idaho, which is part of the sulfur di-
oxide (SO,) control strategy, 15 disap-
proved as it relates to the Beker Indus-
tries Corporation facility located in Car-
ihou County, Idaho, in the Eastern Idaho
Intrastate Air Quality Control Region,
since it is inconsistent with the require-
ments of §51.13 of this chapter. These
requirements are not met by Regulation
R in that the SO, control strategy con-
tained therein is not adequate for the
attainment and maintenance of SO. na-
tional ambient air quality standards
(IJAAQS). Further, the Regulation, as it
applies to Beker Industries Corporation,
has been superseded by a Consent Order
issued by the Idaho Board of Environ-
mental and Community Services, dated
October 24, 1973,

3. Section 52.677 is amended by revok-
ing subparagraphs (3) and (4) of para-
graph (d) as follows:

§ 52.677 Complinnee schedules.
» » - .
(d) . " »
(3) [Reservedl
(4) [Reserved]

|FR Doe,75-30012 Filed 11-5-75;8:45 am|

is added as

FEDERAL ENERGY
ADMINISTRATION

[ 10CFRPart212]

PROPOSALS FOR INCREASED PRICING
FLEXIBILITY

Notice of Change in Hearing Dates

In its notice of proposed rulemaking
and public hearing lssued October i R
1975 (40 FR 49372, October 22, 1975) the
FEA stated that the public hearing In
the matter of proposals for increased
pricing flexibility would be held begin-
ning at 9:30 a.m., on November 11, to be
continued, {f necessary, on November 12,
1975, in Room 2105, 2000 M Street, NW.,
Washington, D.C.

Due to scheduling problems, the hear-
ing date has been changed to November
12, with the hearings to be continued, if
necessary, on November 13, 1975. There
is no change in the location or in the time
the hearings will begin.

Issued in Washington, D.C., October 31,
1975.

RoserT E, MONTGOMERY, Jr.,
General Counsel,
Federal Energy Administration.

{FR Doc.76-20784 Flled 11-3-785;9:27 am]

SECURITIES AND EXCHANGE
COMMISSION

[ 17 CFR Parts 239, 240, 249 ]
| Release Nos. 83-5627, 34-11733; File No
87-503)

ENVIRONMENTAL AND SOCIAL
DISCLOSURE

Notice of Commission Conclusions and
Rulemaking Proposals

PRELIMINARY STATEMENT AND SUMMARY

The Securities and Exchange Comm|s-
sion today announced its conelusions and
proposals for further rulemaking action
in the proceeding announced in Secu-
ritles Act Release No. 5569 (February 11,
1075) concerning possible disclosure in
registration statements, reports and
other documents filed with the Commis-
sion or required to be furnished to in-
vestors pursuant to the Securities Act of
1933 and the Securities Exchange Act of
1934 of environmental and other matter
of social concern, including equal em-
ployment matters.

The Commission has concluded that
although it is generally not authorized ‘o
consider the promotion of social goals
unrelated to the objectives of the federal
securities laws, it is authorized and re-
quired by the National Environmental
Policy Act of 1969 (NEPA) to consider
the promotion of environmental pro-
tection as a factor In exercising its rule-
making authority under the Securities
Act of 1933 and the Securities Exchange
Act of 1934. In this regard, NEPA und
the promotion of environmental protec-
tion which it explicitly mandates all
agencies to effect are unique insofar as
the Commission’s disclosure require-
ments are concerned.

The Commission has broad discretion
with regard to the promulgation of dis-
closure requirements under the federal
securities laws, limited only by the rc-
quirement that it determine that su *h
disclosures are necessary to discharge its
statutory responsibilities or are neces-
sary or appropriate In the public intercst
or for the protection of investors. In ex-
ercising this discretion, we have recoz-
nized that certain types of informaticn
are often of importance to invesion
generally and thus may appropriately be
made the subject of specific disclosure
requirements applicable to all regls-
trants. On the other hand, certain types
of information which are of importance
only in certain imstances have generally
not been made the subject of specillc
disclosure requirements.

No showing has been made in this pro-
ceeding, particularly in light of the more
than 100 arveas of social Information
identified by persons responding to our
request for comments, that disclosure of
information deseribing corporate social
practices should be specifically required
of all registrants. This is not to say, how-
ever, that, in specific cases, some infor
mation of this type might not be required
in order to make the statements in o
filing not misléading or tomake the filing
otherwise complete with respect to infor
mation investors appropriately might
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need to make informed Investment or
voting decisions. The Commission's rules
already require, In addition to specific
disclosures, the disclosure of any other
material Information. Indeed, at a prior
stage In its consideration of environ-
mental and social disclosure, the Com-
mission alerted registrants to this fact.
Securities Act Release No. 5170 (July 19,
1971). And, in those particular instances
in which disclosures are required there-
under, the law provides remedies for non-
compliance. In appropriate cases, the
Commission may commence an enforce-
ment getion, and investors who believe
that they have been, or are being, injured
by non-disclosure of specific Information
have judicial remedies available to them.
As the Supreme Court has recognized,
these remedies constitute a necessary
supplement to the Commission’s own en-
forcement activities.

Accordingly, in light of the apparent
Interest among some Investors and the
Commission’s obligation to consider pro-
motion of environmental protection
smong other factors in exergising its dis-
closure authority, we have today proposed
for comment rules which would make
avallnble to Interested investors informa-
tion regarding the extent to which cor-
porations have failed to satisfy environ-
mental standards under federal law. We
have also concluded that speecific disclo-
sure requirements regarding corporate
equal employment and other practices
are not appropriate at this time.

Below is a topical outline of the mat-
ters considered by the Commission in this
releases

I. Background,

IT. The Commission's Disclosure Authority
and Responsibiiitivs Under the Federal Se-
curities Laws. -

A. The Commission’s disclosurs authority.

B. The Commission’s discretion to exercise
i1 dlsclosure authority.

C. The scope of judieial review.

IIL The National Environmental Policy
Act.

A. Structure of the Act,

B. The effect of the Act on the Commis-
slon's disclosure authority,

C. Environmental disclosure alternatives.

IV. Investor Interest In, and Use of, Social
Disclosure.

A. The extent of Investor Interest.

B. The nature of investor Interest,

O, The use of social Information by -
vestors,

D. Avenues svallable to Intercsted inves-
tors to affect corporate social practices.

V. Disclosure of Information Relevant to
Equnl Employment Opportunity and Other
Matters of S8ocial Concern.

VI Rulemaking Proposals.

A. General purpose.

B. Synopsls of proposals,

C. Operation of proposala,

I. BACKGROUND

This proceeding, the most recent as-
pect of the Commission’s consideration
of environmental and social disclosure,
was conducted pursuant to an order of
the District Court for the District of Co-
‘umbia in “Naturzl Resources Defense
Couneil, Inc. v. Securities and Exchange
Commision,* 388 ¥. Supp. 689 (D.D.C.
1974), Plaintiffs in that case had sought
review of the promulgation by the Com-

PROPOSED RULES

mission of the environmental disclosure
rules announced in Securities Act Release
No: 5386 (April 20, 1973) and the related
denial of plaintiffs’ petition* for rules
requiring registrants to file with the
Commission Information concerning both
the environmentsl donsequences of their
activities, and statistics and legal! pro-
ceedings regarding their equal employ-
ment practices.

The court held that the Commission
had failed to satisfy the procedural re-
quirements of the Administrative Proce-
dure Act (APA), 5 U.SC. 551, et seq., In
fts informal rulemaking proceeding in
three respects:

(I) By failing to state in Securities Act
Release No. 5235 (February 186, 1072), an-
nouncing the Commission’s proposed en-
vironmental disclosure rules, that those
rules were intended fully to discharge the
Commission’s obligations under NEPA:

(2) By failing to state in Release No.
5386 (which adopted, with certain modi-
fications, the disclosure rules
for comment in Release No. 5235), in suf-
ficient detail to permit judicial review,

(x) The Commission’s view of its obli-
gation under the federal securities acts
and NEPA,

(b) The alternatives which it consid-
ered in {tx rulemaking action, and =

(er Its reasons for rejecting substan-
tial alternatives; and

(3) By failing to state the reasons for
its denial of the equal employment por-
tion of plaintiffs’ petitfon.

The court ordered the Commission to
undertake “rulemaking action to bring
the Commission’s corporate disclosure
regulations into full complance with the
letter and spirit of NEPA,”* and to re-
consider the Commission’s denial of the
equal employment portion of the peti-
tion.” The court also suggested that the
Commilssion resolve what it characterized
as two “overriding factual lssues™: (1)
The extent of interest among “ethical
investors” in the disclosure by corpora-
tions of the environmental impact of cor-
porate activities and of their equal em-
ployment opportunity practices and (2)
the avenues open fo such investors to
eliminate corporate practices Inimical to
the environment and equal employment
opportunity.*

Although the Commission disagreed
with the ruling of the district court, on
February 11, 1975, in Securities Act Re-
lease No. 5569, the Commission an-
nounced the present phase of this public

»8.E.C. File No. 4-179.

£380 F. Supp. at 603, In its unreported
order accompanying the opinfon, the court
provided that the rules promulgated in Re-
lease No. 6388 would “remain in effect pend-
lng further rulemaking action by the SEC.”

*The Court's original order, dated Decem-
ber 9, 1074, directed the Comumission to “talke
further rulemaking setion” within 120 days,
That order has been modified so that the
Commission 1s now required, on or before
October 14, 1875, to determine and publicly
announce its conclusiona respecting the pro-
ceoding sonounced in Securities Act Releaso
No. 5560 (Februsry 11, 1875), and the dis-
closure rules proposed as & result of that

ing.
4339 P. Supp. at 701702,
"40 "Pederal Register” 7013 (Fobrunry 18,
1975),
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proceeding pursuant to the court’s order.
In accord with the Commission’s normal
practice, the release was published in the
“SEC Docket"* and distributed to per-
sons on the Commission’s mailing list for
releases issued under the Securities Act
and the Securities Exchange Act. Such
distribution includes all registrants under
the Securities Act and ali reporting com-
panies under the Securities Exchange
Act. In addition, to iInsure the fullest pos-
sible notice to interested persons, the
Commission provided 500 coptes of the
release to the Natural Resourees Defense
Council for distribution. The Commission
itself mailed copies of the release, to-
gether with letters Inviting comment, to
various interested governmental agen-
cies,” to persons who had responded to
two earlier releases requesting comment
on certain matters of socinl significance,”
and to persons who commented on the
environmental disclosure rules proposed
In Securities Act Release No. 5235, supra.
The Commission also announced in Se-
curities Act Release No. 5577 (April 4,
19753, that it would make available a
reasonable number of copies of Release
No. 5569, upon request, to any other
group or organization whose membership
might be interested in commenting
thereon.

Public hearings commenced on April 14,
1975, and continued on 19 days through
May 14. Pifty-four oral presentations and
353 written comments were received. Be-
cause many of the written comments ar-
rived after the May 14 deadline specified
in Release No. 5560, the staff informally
held the proceeding open and accepted
commentis through the end of May. A
number'of comments recetlved thereafter
have becn placed in the publié file. The
entire file, which Includes documents in
excess of 10,000 pages, s divided into
letters of comment, transcripts of testl-
maony received at the hearing, and ex-
hibits presented in the course of testi-
mony. These documents are, and have
been, available for public inspection at

"8 "SEC Docket" 257 (February 25, 1075).
The “SEC Docket” fa a weekly compiistion
of the Commission's releases and Is avalluble
on & subscription basis from the Government
Printing Office. Ths “SEC Docket" has ap-
proximately 6,500 subscribers.

T These were the United States Army Corps
of Engineers; Council on Environmental
Quality; Environmental Protection Agency;
Equal Employment Opportunity Commis-
sion; Labor Relations and Civil Rights Divi-
sion of the Department of Labor; and Land
and Natural Resources Division of the De-
partment of Justice.

*These were (1) Securities Exchange Aot
Reloass No. 9822 (October 17, 1072), which
Invited comment on a rulemaking petition
filed by Public Citizen, Inc. and others cons
cerning contributiona to segregated funds
to be used by corporations for political pur-
poses; and (2) Securities Exchangs Aot Re-
lease No. 9608 (December 14, 1072), which
lovited commens on s

the securities A
ogo “Federal Register™ 16375 (April 11,
1075).
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the Commission’s Public Reference Sec-
gog.wnoo L Street, NW.,, Washington,

II. Tae ComMMISSION'S DISCLOSURE AU~
THORITY AND RESPONSIBILITIES UNDER
THE PEDERAL SECURITIES LAWS

A. The Commission’s disclosure au-
thority. The provisions of the Securities
Act of 1933 “ and the Securities Exchange
Act of 1934 ¥ are the starting point for
any analysis of the Commission’s author-
ity or obligation to require specific dis-
closures. Those Acts confer upon the
Commission broad discretion to deter-
mine what matters, in addition to those
specifically enumerated in the Acts, are
appropriate for disclosure, That broad
discretion is limited, as set forth imme-
diately below, by the requirement that
the Commission determine disclosure of
such matters is either necessary to dis-
charge the Commission's obligations
under the Acts or 1s necessary or appro-
priate in the public interest or for the
protection of investors. In addition, Con~-
gress desired that disclosure be fair as
well as full.

The Commission's general rulemaking
authority is contained in Section 19(a)
of the Securities Act and Section 23(a)
of the Securities Exchange Act, which
authorize the Commission to promulgate
such rules “as may be necessary to carry
out the provisions of this title,” and “as
may be necessary or appropriate to
tmplement the provisions of this title for
which [t is] responsible or for the execu-

3 The public file in this phase of the pro-
ceeding consists of the following subfiles:

#7-551-1: Written comments recelved in
response to Release No. 5509 and certaln
background information as deacribed in that
Release.

B87-861-1A: Witnessos' prepared statements
and exhibits submitted at the public hearing.

B87-551-10: Correspondence in connection
with the proceeding other than written com-

ments.

S7-551-1H: Transcripts of the public
hearings.

Other Commission public files which con-
taln materials relovant to the lssues In this

ng include:

87-420: Written comment recelved in re-
sponse to Release No. 6235, supra, concerning

environmental disclosure rules.

4-150: Written comment recelved In re-
sponse to Nelease No. 9822, supra note 8, con-
cerning corporate political funds,

4-160: Written comment received in re-
sponse to Release No, 9908, supra note 8,
concerning employment practices in the
securities industry.

$-170: Natural Resources Defense Council
rulemaking petition and materiala related to
the denial thereof.

115 US.C. T7a et seq. The Act appears in
the United States Code as 15 US.C, Section
77, the sections of the Act being identified by
the letters a-bb rather than by the corre-
sponding Arabic numbers.

1#15 U.S.C. 78a ¢t seq. The Act appears in
the United States Code as 16 US.C. Section
78, the soctions of the Act being identified by
the letters n-)) rather than by the correspond-
ing Arable numbers. Recent amendments to
the Securities Exchange Act, adopted this
year in Pub. L. 94-29, have not a& yet been
ineluded in this codification.
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tion of the functions vested in [it] by
this title . . ,," respectively. Certain sec-
tions of those Acts also confer specific
and independent grants of

nuthority.

Thus, Sections 7 and 10(c) of the
Securities Act prescribe certain types of
information to be disclosed in registra-
tion statements and prospectuses, re-
spectively, and authorize the Commission
to require disclosure therein of such
other Information “as [is] necessary or
appropriate in the public interest or for
the protection of Investors.” Similarly,
under Section 12(b) of the BSecurities
Exchange Act, the Comumission may re-
quire, in applications for the registra-
tion of securities, such information re-
specting the issuer’s organization, finan-
cial structure, nature of business and
financial statements as it deems '"‘neces-
sary or appropriate in the public interest
or for the protection of investors." Sec-
tion 13(a) under that Act requires each
issuer of a security registered under Sec-
tion 12 to keep current the information
in its application or registration state-
ment and to fille annual and quarterly
reports in accordance with rules pre-
scribed by the Commission “as necessary
or appropriate for the proper protection
of investors and to insure fair dealing
in the security.” Pursuant to Section 15
(d) of the Securities Exchange Act, such
reports are also required of certain com-
panies which have filed registration
statements under the Securities Act. Sec~
tion 14(a) of the Securities Exchange
Ace prohibits the solicitation of proxies
in contravention of such rules as the
Commission prescribes “as necessary or
appropriate in the public interest or for
the protection of investors.”

The requirement that disclosure be
fair as well as full arises from the pre-
amble to the Securities Act of 1933 which
sets forth the purpose of that Act:

[t)o provide full and falr disclosure of the
character of securities sold in Interstate and
foreign commerce. . . .

-Of the various purposes of the Securi-
ties Exchange Act, as set forth In its pre-
amble and in Section 2 of the Act, the
Congressional aim “to require appropri-
ate reports” is of direct concern here®
The Senate Report on proposed legisia-
tion ultimately embodied In the Securi-
ties Exchange Act points out that in-
formation required under the Securities
Act relates only to the time of issuance,
whereas
[rieports under this bill will provide ade-
quate information reasonably up to date as

3 The preamble to the Securities Exchange
Act makes clear that the major purposes of
that Act were [t]o provide for the regulation
of securities exchanges and of over-the-
counter markets . . . to prevent inequitable
and unfair practices on such exchanges and
markets, and for other purposes,

Section 2 of that Act states: For the
reasons heroinafter enumerated, transactions
in securities as commonly conducted upon
securities exochanges and over-the-counter
markets are affected with s national public
interest which makes it necessary ...t
require appropriate reports. . . .
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long as the security 15 traded in on an
exchango

An additional objective of the Act, not
referred to in the preamble or In Section
2, but underlying Section 14(a), is the
promotion of fair opportunity for cor-
porate suffrage.

The Acts and the relevant legislative
history also suggest that a prime expee-
tation of the Congress was that the Com-
mission’s discloure authority would be
ued to require the dissemination of in-
formation which is or may be economi-
cally significant. The Securities Aot of
1933 was enacted In response to the flo-
tation during the post-World War 1
decade of $25 billlon of securities which
proved worthless,” The significance of
the enumerated disclosure items In
Schedule A to that Act Is essentlally
economic in nature. As the House Repord
which preceded the Securities Act states:

The type of information required to be
disclosed is of a character comparable 10 that
demanded by competent bankers from thelr
borrowers, and has been worked out in the
lght of these and other requirements™

Similarly, the items prescribed In
Section 12(b) of the Securities Exchange
Act for inclusion in registration state-
ments filed thereunder are essentally
of economic significance,” as are the spe-
cific references in Section 13(b) to the
form of, and the methodology under-
lying, annual and quarterly reports, As
the Senate Report explained:

The bill provides that . . . s condition
of such registration shall be the furnishiug
of complete iuformasion relative to the
financial condition of the Issuer, which ine
formation shall be kept up to date by sde-
quate pertodic reports.'

That economic were the primary con-
cern of the Congress in presoribing the
Commission’s disclosure authority ap-
pears also to be the view of the Suprem?
Court, given its recent emphasis on the
economic nature of securities transac-
tions in “United Housing Foundation,
Ine. v. Forman,” ... US, ..., 05 B
Ct. 2051 (June 16, 1975). The Court re-
jected the contention that instruments
designated as “stock” were necessarily

“ 8. Rep, No. 792, 73d Cong., 2d Sess. at 10
(1984). In 1064, the Securities Exchange Act
was amended to extend the reporting requine-
ments to certain issuers, the securities of
which were not traded on an exchange. Pudlio
Law No. 88467 (Aug. 20, 1964), 78 Stat 565.
See 15 US.0, 781(g), 78m(a), 780,

Such disclosure 18, of course, related 1o the
other statutory objectives of controlling spec-
ulation and Insider trading and of eliminat-
ing manipulation. As the House Report made
clear:

There cannot be honest markets withoul
honest publicity. Manipulation and dishonest
practices of the market place thrive upon
mystery and secrecy. S

’;RT,MP. No, nyéa. 734 Cong., 24 Besk
at 11 {1934). b

»HR. Rep. No. 85, 73d Cong. I&t Sess.
(1633) at 2,

#id, at 4.

" The Commission’s rulemaking sguthority
under Section 12(b) is limited to informa~
tion “in respect v ¢ertain en
ftems, 10

8, Rep. No, 702, supra note 14, st
(emphasis added).




“sscurities” under the federal securities
lsws, staling:

Becauss securities transactions are
sconomic in character Congress intended the
sppiication of these statutes to turn ou tho
ecoomomio reolities underlying s transac-
tOMk & o o

85 8. Ct. 2059 (emphasis added). And, In
considering whether the interests in
question constituted an “investment con-
tract” or an “instrument commonly
known as a security,” the Court stated:

There !5 no doubt that purchasers In this
pousing cooperative sought to obtaln a de-
cent home at an attractive price. But that
type of economie interest characterizes every
form of commercial dealing. What distine
guishes n security tranasction—and what 85
sbsent here—la an investment where one
parts with his money in the hope of ro-
celving profits from the efforts of others,
and not whers ho purchases s commodity
for personal consumption or lving quarters
for personal use,

Id. at 2063 (footnote omitted) »

It is also evident, however, that inso-
far as the Commission’s rulemaking au-
thority under Section 14(a) of the Se-
curities Exchange Act is concerned, the
primacy of economic matters, particu-
larly with respect to shareholder pro-
posals, !5 somewhat less. Section 14(a)
provides that proxies may be sollcited

regulations as the Commission may pre-
wribe as necessary or appropriate {n the
public interest or for the protection of
nvestors™ The nal purpose in
enacting Sectlon 14 has been character-
lsed as “to require fair opportunity for
the operation of corporate suffrage.” ™

"In “National Assoclation for the Ad-
Fancement of Colored People v. Federal Power
Commiston,” ——— P, 2d —, No. 73-1050
(CADC., Februsry 5, 1975). the Court of
Appeals for the District of Columbin observed
hat 11 1971 this Commission had fssued a
m-mmm«mmwmm-
xisting disclosure requirements regarding
s pendency of civil righta proceedings
which could alffect registrant’s business
acitvitiesn, and stated:

In thus soting, however, the SEC appears
to us merely to have been fulfilling 1ts proper

seeing that Investors are fully -

praspects of securitles-lusu-
g corporations,

Slip Op. at 23-24.

On the other hand, in the sotion out of
.':%:2 this proceeding arose, Judge Richoy
There are many so-called ‘ethical Investars'

this country who want to invest their
WSty In firms which: are concerned about
\d meting on environmental problems of
the natlon. This attitude may be based pure-

n

Proceed from the recognition that

AWnrenoms of and sensitivity to environ-
Mental problems is the mark of intelligent
3‘?“}':‘7."“““ Whatever thelr motive, this

5 N0t prepared to say that they are
ﬁot futtonal Investors an that the Informa-
On they seek s not terial Information
Within the meaning of the securities laws.
ag 8L 700 (dictum).

% ¥, Supp,

T"' Securitios ang Exchange Commission y.
logy herica Corp,,” 163 P, 24 541, 518 (C.A.

31947) cert. denied, 332 U8, 547 (1047). Seo

Mo, “J. 1, Case Co, "
43139 (1984) 0. ¥. Borak,” 377 U.S. 436,
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The Senate Report on Section 14(a) in-
dicates that Congress was concerned that
shareholders be Informed of the nature
of the matters which would be presented
at sharsholder meetings and on which
those sollciting proxies would cast their
votes.™ The House Report, on the other
hand, appears to place somewhat greater
emphasis on the prevention of injury to
stockholder flnancial interests which
could result from unregulnted manage-
ment proxy solicitation.™

B. The Commission's diseretion to ex-
ercise its disclosure authority. As stated
above, Congress has conferred on the
Commission broad discretion to deter-
mine what disclosures, in addition to
those specifically enumerated in the Se-
curities Act and the Securities Exchange
Act, should be required of all registrants,
In administering the various federal se-
curities laws.™ the Commission was ex-
pected to become entirely familisr with
the securities markets and to develop an
expertise which would enable it to resolve
questiony such as what disclosure of In-
formation regarding securittes and issu-
ers is necessary to discharge its respon-
sibilities under the Securities Act and the
Securities Exchange Act or is
or appropriste in the public Interest or
for the protection of investors.”™ The
Commission’s broad discretion to require

" 8. Rep. 792, rupra note 14, at 12:
In order that the stockholder msy have

stockholders’ Li
=HR. Rep. 1383, supra note 14, at 13-14:
suffrage s an important
attach to every equity se-
& public exchange. . . . In-
times molicited proxies with-
out falrly {nforming the stockholders of the
purposes for which the proxies are to be used
and have used such proxies to take from
the atockholders for thelr own selfish sdvan-
tage valuable property righta,

*The Commission's organlc statutes fn-
clude: Securities Act of 1033, 15 U.S.C. T7a
ot seq. Securities Exchange Act of 1934, 15
U.8.C. T8 et soq. Public Utility Holding Com-
pany Act of 1835, 15 US.C. 70 et seq. Trust
Indenture Act of 1039, 15 U.S.C. 77ana et seq.
Investment Company Act of 1940, 15 Uso.
8081 et seq. Investment Advisers Act of 1940,
15 U.B.C, 80b-1 et seq.

®The courts have repeatedly recognized
bmdducmwnmwecommuonwm;
detorminations whether to take action and
the form any action should take, dependent
on its expertise In securities matters, See,
€.¢. “"Securities and Exchange Commisston v.
Chenery Carp.” 832 U.S. 194, 208 (1974) :

Tho Commission’s conclusion [regardiog a
reorganization plan under the Public Utility
Holding Company Act] here rests squarely In
that area where sdministrative Judgments
are entitled to the greatest amount of weight
by appellats courts. It is the product. of ad-
ministrative experience, appreciation of the
complexities. of the problem, realtsation of
the statutory policles, and responsible trent-
ment of the uncontested facts, It 15 the type
of judgment which adminlstrattve agencies
are best equipped to make and which Justi-
fles the use of the administrative process.
«+ » Whether we agres or disagree with the
result reached, it i3 an allowable Judgment
which we cannot disturb,
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expand or contract disclosure rules in
light of changes in the relevant context
in which securities issuers conduct their
businesses. Statutes, business relation-
ships, supply conditions and a host of
other factors which could not be fore-
seen in 1933 and 1934 may today have
a slgnificant impact on the financial con-
dition of companies and the priorities of
Investors,

If the Commission had not been vest-
ed with broad discretion to review con-
tinuously and determine the appropriate
content of its disclosure requirements,
either periodic review end adjustment
thereof by Congress would have been
necessary or disclosure would have been
frozen in the mold dictated by conditions
perceived in 1933 and 1934, In the alter-
native, perhaps, Congress might have
prescribed a8 mechanism to periodically
determine the actual interests of inves-
tors. Bub, as discussed injro, Section
IV(A), there appears to be no feasible,

nbatpmdmcmuluthnmhhtno-
idly become outdated in light of the
shuunzmdﬂucmunxmm.otpubuo
opinion and the focus of popular atten-
tion from time to time™ PFinally, some
consideration would have to be given to
whether interests of which Investors are -

Whether particular disclosure require-
ments are necessary to permit the Com-
mission to discharge its obligations under
the Securities Act and the Securities Ex-
change Act or are

impossible to provide every
item of Information that might be of
lnteresttosomelnvatmlnmldngln-
vestment and voting decisions. As dis-
cussed infra, Section V, participants in
the proceeding suggested more than 100
toplics concerning which they desired dis-
closure. A disclosure document which
incorporated each of these suggestions
would consist of excessive and possibly
confusing detatl, whether provided di-
rectly to'investors or filed with the Com-
mission for inspeetion by interested per-

S Thero are spproximately 30 milllon
United States investors holding spproximately
3600 billlon in common and preferred stock,
exclusive of nvestment company sharos. See
notes 48 and 50, supra,

®If the Commisslon were reguired to
promulgate rules by plebisoite at the behest
of any member of the public, its functions
would be purely ministerin!, a result clearly
not intended by Congress in 1934 or in 1975
when it Inst reviewed the of the
Commission and the securitios laws.
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sons, Thus, certain types of disclosure
might be so voluminous as to render dis-
closure documents as a whole signifi-
cantly less readable and, thus, less use-
ful to investors generally.™ In addition,
disclosure to serve the needs or desires
of limited segments of the investing
public, even if otherwise desirable, may
be inappropriate, since the cost to regis-
trants, which must ultimately be borne
by their shareholders, would be likely to
outwelgh the resulting benefits to most
investors.

The welghing of these factors, among
others, is the mechanism by which dis-
closure is rendered fair as well as full. In
administering the disclosure process un-
der the Securities Act and the Becuri-
ties Exchange Act, the Commission has
generally resolved these various compet~
ing considerations by requiring disclosure
only of such Information as the Commis-
gion believes is important to the reason-
able investor—"“material Information.” 17
CFR 230.405(1), 230.408, 240.12b-20, and
240.148-8(a) . This limitation is belleved
necessary in order to insure meaningful
and useful disclosure documents of bene-
fit to most investors without unreason-
able costs to registrants and thelr share-
holders

Tn arriving at our decision, we are also
influenced by our view that the discretion
vested In the Commission under the
Becurities Act and the Securities Ex-
change Act to require disclosure which is
necessary or appropriate “in the public
interest” does not generally permit the
Commission to require disclosure for the
gole purpose of promoting social goals un-
related to those underlying these Acts.
Recently, the Court of Appeals for the
District of Columbia reaffirmed this prin-
ciple in & case Involving the obligations of
the Federal Power Commission with re-
spect to employment discrimination.™

The Court stated:

... Congress has not charged the {Federal
Power] Commission with advancing all pub-
1o interests, but only the public’s interest in
baving the particular mandates of the Com-~
mission carried out, ita interest, in other
words, in the conservation of natural re-
sources and the enjoyment of cheap and
plentiful electricity and natural gas.

Slip Op. at 19 (emphasis in original).
Significantly, the Court recognized that
many of its previous decisions, as well as
those of the Supreme Court, have re-
quired agencies to consider the antitrust
implications of their actions, but it
stated:

® Por example, certaln persons submitied
for staff examination environmental lmpact
statements prepared in connection with cor-
porate projects in which there was federal
involvement, These documents appeared to
contain a wealth of environmentally aignif-
lcant information, and typleally consisted of
severa! volumes containing many thousands
of pages. If comparable material were to be
added to registration statements, it would
dwarf the disclosure which the Commission
presently requires,

= “Natlona! Association for the Advance-
ment of Colored People v. Federal Power
Commission,” —— P, 2d —— (C.AD.C,, No.
72-1959, Pebruary 5, 1076) .
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These do not, however, estadblish that the
content of the ‘public interest’ criterion Is
generally supplied by other national policies
and laws, Some such policles and laws are
surely relevant, but not simply because they
exist, They are relevant because thelr objec-
tives ‘can be related to the objectives of the
statute administered by the agency.

Slip Op. at 19 (emphasis in original,)}*
{w]ords like ‘public interest’ and the Interest
of ‘investars or consumers,’ though of wide
gonerality, take their meaning and definition
from the substantive purposes of the Act,

“Alabamna Electric Cooperative, Ino. v. Secu-
rities and Exchange Commission,” 853 F. 2d
006, 907 (C.ADC., 1965). See "“City of La~-
fayette v. Securities and Exchange Commis~
slon,” 454 F. 2d 941 (CAD.C,, 1971), See also,
“American Sumatra Tobacco Corp. v, SBeguri-
ties and BExchange Commission,” 110 F, 2d
117, 121 (C.AD.C., 1940) (Securities Ex-
chango Act).

Thus, although the Commission's dis-
cretion to require disclosure is broad,
its exercise of authority is limited to con~
texts related to.the objectives of the
federal securities laws. Specificially, in-
sofar as §s relevant here, the Commis-
sion may require disclosure by regis-
trants under the Securities Act and the
Securities Exchange Act if it belleves
that the information would be necessary
or appropriate for the protection of in-
yestors or the furtherance of fair, ord-
erly and informed securities markets or
for fair opportunity for corporate suf-
frage. Although disclosure require-
ments may have some Indirect effect on
corporate conduct, the Commission may
not require disclosure solely for this

purpose,

C. The scope of judicial review. As dis-
cussed above, the scope of the Commis~
sion’s discretion to determine what dis-
closure Is appropriate to fulfill its re-
sponsibilities under the federal securities
laws is extremely broad. Correspond-
ingly, the scope of judicial review of a
Commission decision regarding whether
to require disclosure of a particular type
of information must be limited™ If this
were not the case, the court, rather than
the Commission, would generally be re-
sponsible for making the difficult judg-
ments regarding what information is
necesary for the Commission to discharge
its responsibilities under the Securities
Act and the Securities Exchange Act or
is necessary or appropriate in the public
interest or for the protection of investors,
Courts, however, are ill-equipped to
make such determinations because the
problems presented cannot “be resolved
by ‘judicial application of canons of
statutory construction.' " “Hahn v. Gott-
lieb,” 430 F, 2d 1243, 1249 (C.A. 1, 1870),
This is an area “where laws are so

= In this veln, In cases arising under the
Public Utility Holding Company Act of 1035,
the oourts repeatedly have held that

»To the extent that a Commission decl-
slon on a disclosure lssue is reviewable at all,
review is 1imited to whether the declsion was
procedurally in conformity with the Admin-
istrative Procedure Act and whether the de-
clsion was arbitrary, capricious, or other-
wise abusive of the Commission’s broad dis-
creation in this area. & U.S.C. 706,

broadly drawn that agencies have large
diseretion,” ® and “there is no law [for
courts] to apply.” ® In short, the proper
content of disclosure requirements, or
whether that content should be effected
by rulemaking or ad hoc adjudicatory
actions, are judgments “based upon pub-
lic policy, . . . judgmentis]} which Con-
gress has indicated [arel type for the
Commisison to make.” "Securities and
Exchange Commission v. Chenery Corp.,”
332 U.S. 184, 209 (1947).

Finally, the substitution of judicial for
Commission discrefion in disclosure rule-
making would distort the Commission's
overall administration of the disclosure
process by permitting persons so inclined
to utilize judicial review under the Ad-
ministrative Procedure Act to vindicate
thelr own value preferences, & prospect
rejected by the Supreme Court in analo-
gous, but somewhat different, contexts
involving environmental consequences of
agency decisionmaking in “Siexra Club v,
Morton,” 4056 U.S. 727, 740 (1972) and
“Citizens to Preserve Overton Park, Inc.
v. Volpe,” 401 U.S. 402, 416 (1971).

III. THE NATIONAL ENVIRONMENTAL
PorLicy Act

A. Structure of the Act. NEPA is unique
in that Comgress, in this single enaet-
ment, supplemented the mandate of all
federal agencies to include consideration
of environmental values within agency
responsibility. In determining what ac-
tion to take as & result of the proceeding
announced in Release No. 5569, the Com-
mission must determine what effect
NEPA has on the principles discussed
above which govern #ts disclosure au-
thority. The pertinent provisions of NEPA
are contained In Sections 101 through
:ggsof that Act, 42 U.8.C, 4331 through

Section 101(a) sets forth the “con-
tinuing policy” of the federal government
“to use all practicable means and meas-
ures” to protect environmental values.
Section 101(b) states that the substan-
tive “responsibflity’’ of the federal gov-
ernment 15 “to use all practicable means,
consistent with other essential consld-
erations of national policy, to improve
and coordinate Federal plans, functions,
programs and resources to the end that
the Nation may” achieve certain envi-
ronmental goals.

Section 102 specifies methods to be fol-
lowed. Section 102(1) authorizes and
directs that “to the fullest extent possi-
ble . . . the policies, regulations and
public laws of the United States shall be
interpreted and administered in accord-
ance with the policies set forth In (the
Act].” Section 102(2) directs that “sll
agencies of the Federal Government”
shall, “to the fullest extent possible,” fol-
low certain procedures in conducting
their activities, For example, Section
102(2) (C) requires the preparation of

st vAdministrative Procedure Act: Leglia-
tive History,” 8. Doc. No. 248, T9th Oong., 24
Besa,, at 275 (mmn«mnomommmzm
on the Judiciary) (1946). g

=714, at 212 (Senate Judiclary Commitice
Report).
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snvironmental impact statements in con-

cction with “major Federal actions
gnificantly affecting the quality of the

uman environment.” y

I'he courts have described the differ-

nce between the mandates of Section
101 and 102 in terms of the degree of dis-
retion permitted. Since Section 102 re-
cuires that its provisions should be car-
ried out “to the fullest extent possible,”
strict adherence thereto isrequired. More
flexibility is considered implicit, however,
in the mandate of Section 101 “to use all
practicable means."™

To date, the case law under NEPA has
primarily invoived the need for, the pro-
cedures regarding, and the adequacy of,
environmental impact statements re-
quired by Section 102(2) (C) In connec-
tion with “major Federal actions signifi-
cantly affecting the quality of the human
environment.” Thus, NEPA’s import re-
mains unclear where, as here, there is
no major federal action significantly af-
fecting the environmenft, and any en-
vironmental impact would only be indi-
rect.™ As was aptly put in “City of New
York v, United States,” 337 F. Supp. 150,
159 (E.D.N.Y., 1972), NEPA is L
o relatively new statute a0 broad, yet opague,
that It will take evon Jonger than usual fully
to comprebend Its import,

E. The effect of the Act on the Com-
mission’s disclosure authority. NEPA’s ef -
fect on the Commission's authority to re-
quire disclosure appears to turn on the
mesning of Section 102(1), which re-
quires the Commission “to the fullest ex-
tent possible” to interpret and administer
the federal securities laws “In accordance
with the policies set forth in INEPA1."

One possible view is that the phrase
“public interest,” as it appears in cer-
tain of the statutory provisions which
establish the Commission’s authority to
require disclosure by registrants, must
be interpreted broadly with respect to
environmental matters, notwithstanding
its established meaning, discussed supra,
Section II(B). The argument continues
that, since the “policies” of NEPA are in
effect the protection of the environment,
the Commission {s authorized to require
comprehensive disclosure by registrants
of the environmental effects of their bust-
ness activities In order to promote the
protection of the environment, regardiess
of whether such disclosure is necessary to
permit the Commission to discharge its
responsibilities under the Securities Act
and the Securities Exchange Act or is
hecessary or appropriate for the protec-
tion of investors. Further, since Section
102(1) encompasses the “administration”
of federal laws, as well as their interpre-

““Calvert Ols* Coordinating Committes
v. Atomic Commission,” 449 P, 2d
1108, 1112 (C.AD.C., 1971).

“Some clarification will undoubtedly re-
fUit when “Gifford-Hill & Co., Inc. v. Federal
jrj.dc Commission," 389 F. Supp. 167 (D.D.C.,
1074), 1s resolved on appeal (C.A.D.C, No.
4-2024) or If the Bupreme Court grants
cortiorard in “Scenic Rivers Assoclation of Ok-
lahoma v, Lynn,” —— P, 2d ——, Nos. T4-1620
fnd 74-1750 (C.A. 10, July 80, 1975) and con-~

ders the merits of that case.
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tation, the Commission is required to ex-
ercise such authority “to the fullest ex-
tent possible,” as well.

‘We believe that a more repsonable in-
terpretation s that Section 102(1) was
intended to permit and require agencies
such as this Commission to consider en-
vironmental values in the performance
of the functions authorized under their
organic statutes.” First, in “Calyert Cliffs’
Coordinating Committee v, Atomic En-
ergy Commisslon,” supra, the court ex-
plained:

Section 101 sets forth the Act's basio sub-
stantive policy: that the federal government
‘use all practicable means and measures’ to
protect environmental values, Congress did
not establish environmental protection as an
exclusive gonl: rather, it desired a reordering
of priorities, so that environmental costs
and benefits will assume their proper place
along with other considerations.

- - - » -

Thus the general substantive policy of the
Act 1s & flexible one. It leaves room for a
responsible exercise of discretion and may
not require particular substantive results in
Partoular problematic instances,

L . - - -

Perhaps the greatest importance of NEPA
14 to require the Atomic Energy Commission
and other agencies to consider environmon-
tal issues just as they constder other matters
within their mandates. This compulsion is
most plainly stated in Section 102,

449 F. 2d at 1112 (emphasis in
original) .

Second, it séems extremely unlikely
that Congress could have intended, with-
out specific consideration of the conse-
quences, indiscriminately to propel fed-
eral agencles into substantive environ-
mental programs which might have only
the most superficial connection with
their activitles under their organic
statutes. The Conference Report on
NEPA explains that

the language In section 102 is intended to
assure that all agencies of the Federal Gov-
ernment shall comply with the directives set
out In sald section ‘to the fullest extont pos-
sible' under thefr statutory authorizations
and that no sgency shall utilize an exces.
sively narrow construction of its existing
statutory authorizations to avoid compli-
anco»

% We reject the proposition, advanced in
this proceeding, that Section 102(2) (P) of
NEPA, which directs agencies to make infor-
mation publicly avaliable which is “useful
In restoring, maintaining, and enhancing the
quality of the environment,” requires or per-

nits the Commission to collect such infore

mation from issuers of securities for the sole
purpose of making it avallabls to the public
and other agenoles. The legislative history of
NEPA makes It clear that the provisions of
that Section relate to Information developed
in the course of agency activities undertaken
within organic authority. It does not, in the
Commission's view, authorize the collection
of corporate informsation unrelated to in-
vestor protection solely for the purpose of
dissemination. See e.g., 115 Cong. Reo, 40420
(December 20, 1068) .

* HR. Rep. No. 91-765, 91st Cong., 1st Seaa.
at 10 (1969) (emphasis added), Tho analysis
of conference committee changes to 8. 1076
(the bill which ultimately became NEPA)
was Inserted in the Congressional Record
during Senate debate. It states that section
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And, during House debates on NEPA,
Representative Aspinal described the in-
tended effect of Section 102:

Section 102 tells the agencies to follow to
the fullest extent possible under thetr exist-
ing authorify the procedures required to
make thelr operations consistent with the
environmental policy established in this
Aot

Thus, in “Gage v. Atomic Energy Com-
mission,” 479 F. 2d 1214, 1220 n. 19
(C.AD.C,, 1973), the court stated:

NEPA does not mandate action which goes
beyond the agency's organic jurlsdiotion™

See “Kitchen v. Federal Communica-
tions Commission,” 464 F. 2d 801, 802
(CADC., 1972).® See also the pro-
nouncement of Section 105 that

[t]he policies and goals set forth In [the
Act] are supplementary to those sbt forth in
existing authorizations of Federal agencies,

The Conference Report on NEPA
explains:

The effect of this section, which Is a slight-
Iy revised version of section 103 of the Sen-
ate bill, is to give recognition to the faot
that the bill does not repeal law,
This section does not, however, obviate the
requirement that the Federal agencles con-
duct their acivities In accordance with the
provisions of this bill unless to do so would
clearly violate their erxisting statutory au-
thorizations «

Third, the broadest interpretation of
Section 102(1) would result in disclosures
which are the equivalent of comprehen-
slve environmental impact statements by
most large corporations, despite the Con-
gressional Intent reflected in Section
102(2) (C) that the preparation of such
statements be required only of federal

es, and. then only those contem-
plating major federal action.

This raises a question having broader
implications. NEPA is addressed primar~
ily, if not wholly, to activities of the
federal government which have an im-

102 was designed to assure consideration of
enviromnental matters by all agencies In
thelr planning and decision

cially those agencies who now have littie or
no legislative authority to take environmen-
tal considerations into account,

115 Cong. Rec, 40418 (December 20, 1969)
(emphasis added).

* 115 Cong. Rec. 40026 (December 22, 1060)
{emphasis added).

®In "“QGage” the question Involved was
whether the Atomic Energy Commission has
suthority to preclude acqulsition of land by
regulatees in contemplation of power plant
construction but prior to obtalning a con-
struction permit from that agency,

It Is suggested in “Calvert Cliffs' coordi-
nating Committes v. Atomic Energy Com-
mission,"” 440 P, 2d 1109, 1112 (C.AD.C,, 19071),
that a major impetus for the language of
Section 102(1) was the holding in “State of
New Hampshire v. Atomic Energy Commis-
slon,” 406 F. 2d 170 (C.A. 1, 1968), that con-
siderntion by the Atomic Energy Commis-
slon of the nonradiological impact of power
plants which 1t might license was outside the
ascope of Its suthority to counsider public
“health nnd safety.” Significantly, only cone
sideration of environmental values within
tho scope of that Commission’s traditional
licensing function was involved there,

“HR. Rep. No. 91765, supra note 36, at
10 (emphasis added).
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pact on the environment—as is recog-
nized in the case law.” Other statutes,
federal and state, seek to control the
environmental impact of purely private
activities. Tt is, of course, true that fed-
eral and private activities may interact
to such a degree as to bring the private
activities within the scope of NEPA, as
where a federal agency licenses a private
corporation to engage in an activity
which directly affects the environment,
But something more is sought here. The
Commission, of course, does nothing
which directly affects the environment,
nor does it license or authorize anyone
else to do so. It is, however, contended
that the Commission’s disclosure scheme,
which applies to almost all private cor-
porations in which there are a significant
number of investors, must be utilized as
a weapon to Influence, if not control,
most of the activities in the private sec-
tor which have an impact on the envl-
ronment. Nowhere in NEPA is there any
suggestion of an intention to create such
a wide ranging emvironmental control
over the private seetor. Such & major
purpose would hardly have gone wholly
mmmeniioned. This does not mean that
NEPA has no effect on the Comumnission's
responsibilities, but It does mean that
the purpose of the disclosure scheme ad-
ministered by the Commission has not
been basically changed by NEPA.
Accordingly, we believe that NEPA au-
thorizes and requires the Commission to
consider the promotion of environmental
protection “nlong with other considera~
tions" “ in determining whether to re-
quire affirmative disclosures by regis-
trants under the Securities Act and the
Becuritics Exchange Act, and, although
NEPA does not require any specific dis-
closures, as such, we have been required

{0 explain the alternatives which we con-
sldered in meeting our obligations under
NEPA and the reasons why we have re-
jected substantial alternatives, In suffi-
cient detail to permit judicial review.”

aSeo “Movement Agalnst Destruction v.
Volpe,” 361 F. Supp. 1360, 1383 (D. Ma., 1073)
("Despite the breadth of the NEFPA, Its ap-
piication is only to the 'y
processes of the Federal. government.");
“Carolins Action v. Simon,” 389 P, Supp. 1244
(M.D.N.C, 1975), afirmed, —— P. 24 —,
No. 75-1253 (C.A. 4, June 25, 1975) (NEPA
je inapplicable to federal disbursements of
general revenue sharing funds despite en-
vironmental fmpact of state use of such
funds): “Civic Improvement Committee v.
Volpe,' 459 P. 24 967, 958 (C.A. 4, 1972)
(“Despite the breadth of the NEPA we think
there are doubtless local projects that may
be destructive of environmental assets that
are not within the ambit of protection of
the Aoct”'): “United States v. Stoeco Homes,
Inc.” 408 P. 24 0607, 607 (CA. 3, 1974)
(NEPA does not apply to state or private
activities). .

« “Calyvert Cliffs* Coordinating Committeo
v. Atomic Energy Commission,” 449 P. 2d
1109, 1112 (C.AD.C,, 1071).

@ "Natural Resources Defense Council, Inc.
v. Securities and Exchange Commiasion,” 380
P. Supp. 680, 701 (DD.C, 1974). There is &
recognized distinction, however, between the
requirement that s “concise general state-
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C. Environmental disclosure alterna-
tives. We have concluded, as discussed
infra Section IV, that there is a degree of
interest among some investors in cor-
porate environmental practices. The
basis for this interest Is claimed to be

economic in nature: it is
argued that non-compliance with en-
vironmental laws may result in extensive
costs or Habilities; that the ability to
avold environmental problems provides a
good measure of management’s overall
quality; and that corporate environ-
mental responsibility will, in the long
run, determine the publie relations and
regulatory framework in which a com-
pany operates. It also is claimed that
such investors would use relevant en-
vironmental information primarily in
voting rather than in investment
decisions.

The major alternatives proposed in
the proceeding by which the Commission
could protect the interests of these in-
vestors are to require: (1) comprehen-
sive disclosure of the environmental ef-
fects of corporate activities, (2) disclo-
sure of corporate noncompliance with
appHcable environmental standards, (3)
diselosure of all pending environmental
litigation, (4) disclosure of general cor-
porate environmental policy, and (5)
disclosure of all capital expenditures and
expenses for environmental purposes.

We reject the first of these, proposed
by the Natural Resources Defense Coun-
¢il, for & number of reasons. First, the
interest among investors that may exist
appears to be primarily in whether cor-
porations sre acting in an environmen-
tally unacceptable manner, rather than
in whether, and to what extent, corpo-
rations have gone beyond what is ex-
pected of them in this area. Second, un-
less existing environmental standards
may be used as a reference point, both
the costs to registrants and the admin-
jstrative burdens involved In the pro-
posed disclosure would be excessive.
There appears to be no established, uni-
form method by which the environmen-
tal effects of corporate practices may be
comprehensively described. Nor does
there appear to be scientific agreement
as to the harmfulness to the environ-
ment of many activities. It appears,
therefore, that the proposed disclosures
would be extremely voluminous, subjec-
tive and costly to all concerned. They
also would not lend themselves to com-
parisons of different companies, which is
of great importance to investors since
{nvestment decisions essentially involve
a choice between competing investment
alternatives.

Moreover, there appears (o be virtually
po direct investor Interest in voluminous

ment . . . of basls and p " secompan
rules adopted by an agency, 5 US.C. 553(c),
and the requirement that “a brief statement
of reasons™ accompany the denial of a peti-
tion for rulemaking, 5§ USB.C, 855(e). The
latter iz, with minor exceptions, unreview-
able. See “Administrative Procedure Act:
Legitlative History,” supra note 32 at 201
(Senate Judiciary Committee Report).

Information of this type. Proponents
apparently conceding this, suggest that
the disclosures be contained in docu-
ments which are filed with the Commis-
sion but which are not furnished directly
to Investors. They claim that analysts
will study the materials and report
their conclusions to investors in some
meaningful, understandable form. This
would merely substitute the opinions of
such snalysts, however, for the stand-
ards established by and pursuant to fed-
eral environmental legislation. And ul-
though diversity of viewpoint may be
generally desirable, we have concluded
that the additional costs and burdens
necessary to achieve such diversity In
this area greatly outweigh resulting
benefits to investors and to the environ-
ment, discused infra, Section IV(D) *
The second alternative, however,
seems to hold more promise, Pursuant to
federal environmental statutes, most
corporations are presently required to
monitor and file quantitive reports
which are publicly avaflable, regarding
many aspects of ‘their activities which
affect the environment. In addition, the
types of sctivithes subject to such re-
quirements continue to expand.”
Certain types of nan-compliance with
applicable environmental requirements
may be material within the meaning of
the Commission’s existing rules. 17

CFR 230.405(1), 230.408, 240,12b-20, and
240.14a-9(a). Discloswre of such Infor-
mation is already required.* But while

“The Commission could presumably al-
tempt to develop it own environmentil
guldelines and standards In order to elimi-
pate these difioulties. As difficult as It 1= 1o
accept this type of reasoning, 1¢ follows from
tho excesaively broad and overly-literal ap-
proach urged upon us and the district court
by the Natural Resources Defense Councll
Of course, the costs involved in any such
undertaking would be prohibitive. Moreover,
in light of the Congressional delegation of
responsibility in this area to the Environ-
mental Protection Agency and the Councll
on Environmental Quality, any such effort on
our part would be duplicative and of ques-
tionable propriety.

#“The history of the Federal Water Foilu-
tion Control Act, 38 U.S.C, 1261, et 2eq., pro-
vides an example of this process of expansion.
The initial enactment, the Water Poliution
Control Act of 1048, 62 8tat, 1155, has under-
gone significant enlargement  through
semndments in 1966 (the Water Pollution
Control Act Amendment of 1056, 70 Siat
409), 1965 (the Water Quality Act of 1945, 79
Stat. 903), 1970 (the Water Quality Improve-
ment Act of 1070, 84 Stat, 91) and, most
comprehensively, in 1972 (the Federal Water
Pollution Control Act Amendments of 1672
86 Stat, 816).

» Rulo 405 (1) under the Securitics Act ot
1633 provides: The term ‘material,’ when used
to qualify a requirement for the furnishing
of information as to any subject, limits
the Information required to those matters 59
to which an average prudent investor ou
reasonnbly to be informed before purchasing
the security registered.

Rule 408 provides: In addition to the i
formation expressly required to be fncluded
In » registration statement, there shall L:L:
added such further material information, ¥
any, a5 muy be necessary to make tho re-
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the disclosure of non-material informa-
tion is generally not required for reasons
discussed supra, Section II(B), adding
the promotion of environmental protec-
tion to the other factors considered by
the Commission in the administration of
the disclosure process causes a different
balance to be struck here.

Accordingly, we have today proposed
for comment amendments to certain
registration forms under the Securities
Act and certain registration and report-
ing forms and rules 14a-3 and 14c-3
under the Securities Exchange Act which
would, where applicable, require a regis-
trant to provide as an exhibit to certain
documents filed with the Commission a
list of the registrant’s most recently filed
environmental compliance reports
which indicate that the registrant has
failed to satisfy, at any time within the
previous twelve months, environmental
standards established pursuant to a fed-
eral statute. In addition, the proposed
amendments would, except for purposes
of Porms 10 and 12 under the Ex-
change Act, require the registrant to
undertakeé promptly to provide to in-
vestors coples of the reports listed, upon
written request and the payment of a
specified reasonable fee. Under the pro-
posed amendments, investors who are
interested in such Information should be
able to obtain it in connection with mak-
ing Investment or voting decisions.

The third alternative, disclosure of all
pending environmental litigation, has
been rejected. The existing environ-
mental disclosure requirements, adopted
in Securities Act Release No. 5386,
(April 20, 1993}, call for disclosure with
respect to certain administrative and
Judicial proceedings arising under fed-
eral, state, or local provisions regu-
Iating the discharge of materials into the
environment or otherwise relating to
the protection of the environment. All
environmental proceedings initiated by a
government authority are treated ‘as
being material and are already required
to be . disclosed. Those proceedings
which are similar in nature, however,
may be grouped and described gener-
ically, Nongovernmental civil actions
primarily for damages must be disclosed
only if the amounts Involved, in-
dividually or in the aggregate, exclusive
or Interest and costs, exceed 10%

quired statements, In the light of the
trcumstances under which they are made,
not misleading,

Rule 120-20 under the Securities Exchango
Act of 1934 Is worded substantially the same
i Rule 408 above,

Rule 14a-O(a) provides: No soligitation
subject to this regulation shall be made by
neans of uny proxy statement, form of proxy,
hotlce of meeting or other commiinica-
tlon, written or oral, containing any state-
ment which, at the time and in the light of
the clrcumstances wunder which it s

made, Is false or mislesding with respect to
iny material fact, or which omits to state
Any material fact necessary in order to make
Lo statements therein not false or mislead-
ing or n

to correct any. statoment
‘Il any earlier communication with respect to
‘he solicltation of & proxy for the same meet-
"": Or subject matter which has become
fnite or misleading,
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of the current assets of the registrant
and its subsidiaries on a consolidated
basls

In Securities Act Release No. 5386
(April 20, 1973) these requirements,
which go beyond those applicable to legal
proceedings re; nonenvironmen-
tal matters, were adopted pursuant to
NEPA. In our view, expanding these re-
quirements further to include all non-
governmental proceedings would not pro-
vide meaningful information to investors.
Nor are we convinced that it would con-
tribute significantly to the protection of
the environment. There appears to be no
method by which to screen out nongov-
ernmental actions which are substan-
tially without merit or to ascertain
whether any damages sought have been
substantially Inflated. Thus, we have
concluded that additional requirements
are unwarranted.

We have also rejected the fourth and
fifth alternatives. A requirement that
registrants disclose their environmental
policy would result in subjective disclo-
sures largely incapable of vertification
and highly susceptible to public-relations
presentations. Simllarly, we do not be-
leve that capltal expenditures and ex-
penses for environmental purposes gen-
erally serve as a meaningful index of cor-
porate environmental practices. To the
extent they are material, they are al-
ready required to be disclosed, although
some changes in our requirements have
been proposed to ensure uniformity, In
any event, they are a function of & num-
ber of factors, Including the extent to
which the corporation’s activities have
significant effects on the environment or
have in the past been subjected to en-
vironmental controls. Moreover, we be-
lieve that the disclosures which we have
proposed today would provide more
meaningful and complete information in
this regard. We will, however, continue
to reevaluate the need for further dis-
closure requirements from time to time
a5 our experience with disclosure in this
area Increases,

IV. Invesron INTEREST IN AND Use OF
Sor1aL DiscLosunzs

As discussed supra, Section I, two of
the issues with which Judge Richey indi-
cated concern are the extent of investor
interest is disclosure by corporations of
the environmental impact of thelr activi-
ties and of their equal employment prac-
tices, and the avenues open to interested
investors to eliminate corporate prac-
tices inimical to the environment and

equal employment opportunity. We have
serious reservations as to whether Com-
mission rulemaking can be premised
upon an attempt to quantify investor in-
terest, but we have attempted to com-
ply with the spirit of the court's sug-
gestion.”

“The Commission has provided, for the
court's convenlence, a copy of certain analy-
ses of the prooteding prepared by the staff
1o assist us in reviewing the various submis-
slons. We point out, however, that the actual
submisalons received in the proceeding, and
not these staff analyses, form the basis of
the Commission's conclusion described
horein,
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A. The Extent of Investor Interest,
Taking the representations of the par-
ticipants in the proceeding at face value,
the least subjective indications of in-
vestor interest In social information are
the stated views of the approximately 100
particlpants identifying thémselves as
investors who consider soclal Informa-
tion fmportant. These persons consti-
tute, however, an Insignificant percent-
age of the estimated 30 million US.
shareholders.® Furthermore, although
many did not identify their inyestment
portfolios, the holdings of those who
did ® constitute approximately 34 of 1%
of the estimated aggregate value of the
common and preferred stock and corpo-
rate bonds held in this country at the end
of 1974

A second indication of the extent to
which social concerns enter into the in-
vestment decisions of presumably small,
individual investors may be found in the
experience of the mutual funds which
have been formed with specific social
objectives. In 1971, four such funds were
created: Dreyfus Third Century Fund,
Pax World FPund, First Specirum Fund,
and Soclal Dimensions Fund. Of these,
Dreyfus and Pax have assets of approxi-
mately $18 million and $.6 million, re-
spectively.™ First Spectrum, which re-
ported net assets of $13,840 on June 30,
1974, and described itself as “inactive.”
was deregistered on September 24, 1074
(Investment Company Act Release No.
8617). Social Dimensions Fund filed &
registration statement with the Commis-
sion in 1971, buf that statement never
became effective. Although the Fund has
not been deregistered, it is currently re-
porting no assets. Significantly, the total
assels of these funds represent an insig-
nificant portion of the estimated total
value of open-end investment company
shares held in this country at the end of
1974, approximately $35 billion.*

Unfortunately there was no broad
participation by financlal institutions n
the proceeding. There are indirect fndi-
cations, however, that the social policies
of corporations are considered as “in-
vestment issues” by some institutional
investors. The policy statements of com-
mittees of the Investment Company In-
stitute™ and the American Bankers

¥ Bee testimony of the Natlonal Investor
Relations Institute, May 13, 1075, Transcript
nt 2454,

“The holdings representéd investments of
Approximately seven foundations, 22 religious
Institutions, 11 educational Institutions,
two mutual funds, five environmental groups,
37 Individual Investors, and one state, Minne-
sota, which holds primarily short-term notes,

* See Division of Research and Statiatics,
Federal Resorve System, “Flow of FPunds,
Assets _and Liabilities Outstanding 1974,"
(May, 1075). Based upon that study, at year
end 1974 approximately 8660 billlon in com-
mon nnd preferred stock (exclusive of open-
end investment company shares) and ap-
proximately $200 billlon in corporate bonds
were held in the United States.

‘! Both participated in the proceeding.

= “Flow of Punds, Assets and Liabilities,™
supra note 50,

= Investment Compnny Institute, “Corpo-
rate Responsibility and Mutual Funds” (un-
dated), submitted as an exhibit during the
testimony of Central Presbyterian Church,
New York: File S7-551-1A nt tab 20,
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Association, Trust Division,” as well as
the written comment of the Financial
Analysts Federation,™ are to this effect.
Of similar import are the responses of
banks and mutual funds to the survey
reported in the “Ford Report,” and an
even greater degree of interest was ex-
pressed in the responses of religious and
educational institutions.” In addition, at
least six organizations have been formed
to provide social information to a wide
range of institutional investors.®

As discussed below, most participants
in the proceeding who expressed interest
as Investors In social disclosure stated
that they would use such information In
determining how to vote their proxies
or otherwise to act to influence manage-
ment policies, rather than to make in-
vestment decisions. In this regard, we
note that certain social shareholder pro-
posals that appear to haye social impli-
cations have received an average of from
2 to 3% of the vote in recent years and
that corporations have apparently not
received & significant number of soclal
inquiries from their shareholders. We
also note that 76% of the Inrge corpora-
tions which responded to a survey pub-
lished by the Committee for Economic
Development indicated that they had un-
dertaken some type of social andit®

Finally, while the soclal views ex-
pressed by public interest groups and re-
Nglous institutions might be iIndicative of
the views of some portion of their mem-
bership, and while national social poli-
cles, as reflected In federal or uniform
state legislation, might also be indlcative
of the views of United States citizens,

™ Executive Committee of the Trust Divi-
slon of the American Bankers Assoclation,
“Statement of Principles for the Guidance of
Bank Fiduclaries In Dealing With Issues of
Corporate Social Responsibility,” (February
4, 1873) : Flle 87-561-1 at 1776,

= Letter dated May 13, 1975 from Theodore
R. Dilley, President of Financial Analysts
Foderation, to George A. Fitzasimmons, Sec-
retary, Sccurities and Exchange Commission;
Plle 57-551-1 at 3173.

b : B & H. Rosenbloom, “Cor-
porate Soctal Responsibility and the Institu-
tional Investor—A Roport to the Ford Foun-
dation” (1973) [hereinafter the "Ford Re-
port”). Many participants in the proceeding
cited the result of the Ford Foundation sur-
vey as evidence that there was substantial
interest in obtalning and using social infor-
mation among institutional investors,

J. Simon, C. Powers & J, Gunuoeman, “The
Ethical Investor, Universities and Corporate
Responsibility™ (1972), was also relied on by
disclosure proponenta as evidenoce of investor
interest. It should be noted, however, that
that work reports primarily the opinlons of
its suthors and is not based ou any survey
or study of investors, =

¥ They include Catholic Church Investment
for Carporate Soclal bility; Council
on Bconomic Priorities; New York Forum for
Investment Responsibility; Inform; Inter-
falth Center for Corporate Responsibility;
and Investor Responsibility Research Center,
Ine.

»J, Corson & Q. Steiner, "Measuring Busl-
ness's Social Performance: The Corporate So-
clal Audit” at 24 (1074). Comment received
from s number of participants also revealed
that the sccounting profession is devoting
substantial efforts to development of tech-
nigues for measurement of social factors.
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whether these views are or would be re-
flected in decisions to purchase, hold, or
sell securities is highly speculative and a
conclusory leap we are not prepared to
make on the basis of this proceeding.

While the proceeding was given consid-
erable publicity,” no one was required to
respond and the number who did so was
relatively small, considering the fact that
investors number in the millions, Pre-
sumably only those with a strong interest
took the trouble to respend, although
there are probably many more with some
interest. On the other hand, many, pre-
sumably, had little or no interest in these
particular matters. This does not appear
to be & matter which could be resolved
by any feasible statistical survey. Inves-
tors, like other Americans, have a great
variety of interests and concerns, which
are held with varying degrees of inten-
sity and In accordance with a variety of
personal priorities. Moreover, the results
of any such survey might rapidly become
outdated in light of the shifting and fluc-
tuating nature of public opinion and the
{locus of popular attention from time to

me.

Although there appearsto be a degree
of interest among some investors in mat-
ters of social concern, any conclusions
we might draw from the p
would be largely based upon inferences,
previously discussed. The reliability of
these inferences as indicative of actual
investor Interest in social matters is
uncertain. For example, the motivations
underlying policy statements and limited
financial support for social research or-
ganizations are not always clear. It is
also apparent that shareholder support
for social proposals is in part a result
of the specific wording involved. Finally,
8 number of participants In this pro-
ceeding have cautioned the Commission
against measuring the extent of investor
interest without giving some weight to
the possibility that once social informa-
tion becomes available, Investors will
realize {ts importance and become In-
terested. That is, of course, no less spec-
ulative than any of the foregoing.

The Commission’s experience over the
yvears in proposing and framing disclo-
sure requirements has not led it to ques-
tion the basic decision of the Congress
that, insofar as Investing is concerned,
the primary interest of investors is ec-
onomic. After all, the principal, if not
the only, reason why people invest their
money in securities is to obtain a return.
A variety of other motives are probably
present In the investment decisions of
numerous investors but the only com-
mon thread is the hope for a satisfactory
return, and it is to this that a disclosure
scheme intended to be useful to all must

unanimous In stating that, contrary, to
implications in Release No. 5569, environ-
mental, equal employment, or other so-
cial information is in fact economically

= So0 Notes 5-10 supre and accompanying

significant. These persons suggested a
variety of rationales, including: (1)
noncompliance with environmental,
equal employment, and similar laws could
lead to extensive corporate costs or li-
ahilities; (2) the ability to aveld such
problems provides an index to manage-
ment's overall quality; and (3) In the
long run, corporate social responsibility
determines the public relations and reg-
ulatory framework in which a company
operates.™ Relatively few investor-parti-
cipants - expressed on noneconomic
grounds.

To the extent that other Indication:
suggest the basis of Investor Interest in
social disclosure, they secem of similar
import. The policy statements of com-
mittees of the Investment Company In-
stitute and the American Bankers Asso-
clation, Trust Division, and the comment
of the Financial Analysts Federation, are
grounded In these concerns.” The results
of the survey reported in the “Ford Re-
port"” reflect similar concerns on the
part of banks, insurance companles and
mutual funds® And although some re-
Hgious and educational institutions mny
have noneconomic concerns as well, se-
rious questions exist as to whether other
institutions which act essentially in a
fiduciary capacity may attempt to pro-
mote particular social views without spe-
cific authorization from the beneficiarics
whom they serve. Purther, it seems prob-
able that corporate interest in social
responsibility is primarily grounded in
long-term economie well being.

C. The use of social information by in-
vestors. The majority of those investor-
participants who explained the use to
which they might put social information
indicated that such information might
play a role In voting on shareholder pro-
posals. A lesser number indicated that
such datas would be taken into account
in determining what securities to pur-
chase, hold or sell. Many of the religious
institutions stated that such informa-
tion would be used in deciding whether
to commence correspondence or nego-
tiations with management to persuade it
to change some policy.

Bome of the other indications of in-
vestor Interest referred to above suggest
that soclal disclosures would be used both
for investment and voting purposes®
Of some import, however, is the fact that
Investor Responsibility Research Center,
apparently one of the more established
social research organizations, devotes a
substantial amount of its efforts to anal-

®In “National Assoclation for the Ad-
vancoment of Colored People v, Federal Power
Commission,™ P. 24 No. 761950
(C.AD.C., 1975), the court scknowldged:

In the long run, after all, the most eMcient,
lowest-cost production and distribiition of
electricity and natural gas will be that which
is conducted in compliance with the laws
employment discrimination Iaws and other
1aws alike,

Slip Op. at 26,

1 See notes 53-56 supra.

% See note 56 supra.

*“gee eg., “Corporate Responsibility sod
Mutual Funds,” suprc note 53 and “State-
ment of Principles for the Guidance of Bank
Fiduclaries,” supra note 54.
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ysis of shareholder proposals. In addi-
tion, the views of public interest groups
and religious institutions and national
soclal policles seem more likely to be re-
flected generally in voting decisions since
any economic consequences are only
indirect.

At this time, therefore, it appears
that those Investors who are Interested
in social disclosure would use the infor-
mation more in making voting rather
than investment decisions.

D. Avenues available to interested in-
vestors to affect corporate social prac-
tices. Participants in the proceeding sug-
gested 8 varlety of course through which
shareholders may influence corporate
social behavior, including shareholder
proposals, political action, discussions
with management, refusals to purchase
securities, and publicity. It was pointed
out, however, that the effectiveness of
discussions with management often de-
pends on the number of shares owned,
and that refusals to purchase are gener-
ally ineffective without publicity and
support of a significant number of in-
vestors, The effectiveness of such tactics
appears to depend on the particular
circumstances involved and does not
readily lend itself to generalization.

Many participants in the proceeding
suggested, however, that environmental
disclosures would have no impact on
corporate behavior because existing en-
vironmental statutes already provide a
sufficient incentive to avoid environ-
mental Injury, because companies are
already required to monitor many as-
pects of their environmental practices
and to file public compliance reports
with various state and federal environ-
mental agencies, and because instances
of significant environmental degradation
already are widely publicized, Certain
partiolpants even suggested that Com-
mission disclosure requirements would
detract from the goal of environmental
protection by requiring firms to divert
resources from environmental protection
to environmental disclosure.

Nonetheless, it appears that disclosure
to investors of information reflecting
corporate compliance with existing en-
vironmental standards might have some
indirect effect on corporate practices to
the benefit of the environment. It seems
clear that investors do not at present
have ready access to objective informa-
tion concerning the environmental prac-
Uces of corporations, And although the
relevant compliance reports are reason-
ably accessible to Inhabitants of the lo-
calities most ‘directly affected by such
practices, there is presently no single
Rovernmental source to which an in-
vestor can look for the environmental
reports filed by a company.

Given the fact that there is a degree
of interest among some Investors in in-
formation regarding corporate environ-
mental practices, we conclude that the
ivallability of such information may re-
sult in some investor or shareholder
action. Participants in the proceeding
bointad out that the submission of and
voting on socially-oriented shareholder
Proposals has often caused a corporation
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to alter its behavior even though the
proposals are defeated by a wide margin.
Many participants also believe that dis-
closure requirements would serve to
focus management attention on environ-
mental issues and result in clearer recog-
nition of the future costs and legal
problems assoclated with environmental
degradation.* Further, the Wheat Re-
port, & comprehensive study of the dis-
closure process administered by the Com-
mission, states In this regard:

Although basically Intended to inform,
the disclosure proviasions of tho early Acts
were oxpected to accomplish more., Thelr
principal architects were disciples of Justice
Brandels who, In 1913, made the famous
observation In *'Other People's Money™ that:

“Publlcity Is justly commended as a remedy
for pocial and Industrial diseases. Sunlight is
sald to be the best of disinfectants, . . "

The fact that there 1 & significant degree
of truth in such observations is attested by
ull who have worked with the disciosure pro-
visions of the '33 and ‘34 Acta. The registra-
tion grooen has sometimes been referred to
a3 & housecleaning: one of its most valuable
consaqueonces is the elimination of conflicts
of interest and questionable business prac-
tices which, exposed to public view, have
what Justice Prankfurtor once termed “a
shrinking quality,”®

Having thus attempted fully to meet
the expressed concerns of Judge Richey
in these regards, we proceed to recon-
sideration of our previous denial of the
equal employment portion of the peti-
tion of the Natural Resources Defense
Council.

V. D1scLOSURE OF INFORMATION RELEVANT
T0 EQUAL EMPLOYMENT OPPORTUNITY
AND OTHER MATTERS OF SOCIAL CONCERN

By petition dated June 7, 1971, the
Natural Resources Defense Council and
the Project on Corporate Responsibility
requested the Commission to modify its
forms for the registration of securities
under the Securities Exchange Act to re-
quire: (1) That certaln registrants dis-
close “a breakdown, in conformity with
Consolidated Employer Information Re-
ports EEO-1, showing the figures and
percentages of minority or female em-

ployment in each of [nine specified job
categories]”; ™ and (2) that all regis-
trants disclose information

M Significantly, the Council on Environ-
mental Quality {2 among those who advance
this proposition.

* “Disclosure to Investors, A Reappraisal of
Administrative Policy Under the 1933 and
1034  Acots™ (1069) at B50-51 (footnotes
omfited).

* Petition at 57 Pile No. 4-170. The petition
would make this requirement applicable only
to registrants which must file form EEO-1
with the Equal Employment Opportunity
Commission, and which “make disclosures in
reports to stockholders or employees or other
public announcements . . . 85 to their hiring
of minority group or female employees.” Peti-
tion at 5. However, in Its Statement of
April 10, 1975, st 6A-7A (File No. 87-551-1A
at tab 1), In this proceeding, the Natural
Resources Defense Councll restated Its pro-
posal in a form which would require all
registrants obligated to file EEO-1 Employer
Information reports with the EEOC to dis-
close the EEO-1 statistics in Securities Act
and Securities Exohange Aot filings,
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concerning any proceedings in any court or
before any sgency challenging complisnce by
registrant or any subsidiary with the federal
Equal Employment Opportunity Act or rais-
ing questions as to ts compliance
with Executive Order 11246 relating to dis-
criminatory hiring practices by employers
contracting with the federal government®

It was also proposed that registrants
subject to the second requirement dis-
close the EEO-1 statistics bearing on the
legal proceedings In question.

On December 22, 1971, after evaluating
the proposals contained in the rulemak-
ing petition, the Commission informed
the petitioners that it had declined to
take the action requested in their peti-
tion. The notification of that decision
stated:

Shortly after your petition was filed, the
Commission issued, on July 19, 1971, Seouri-
ties Aot Release No. 5170 concerning material
disclosure of environmental and civil rights
matters, For your information, enclosed is
& oopy of that release. Since that time, tho
Commission and {ts stalf have boen continu-
ally reviewing the types of disclosure being
made as a result thereof. Before determining
whether to amend the disclosure require-
ments contained in the various forms filed
with the Commission, the Commission be-
lleves that It should evaluate the results of
the guidelines for a longer period of time. On
the basis of that review, the Commission will
aotively consider amendments to the forms
in the near future®

Pursuant to Judge Richey's order, de-
scribed supra, Section I, we have recon-
sidered the equal employment portion of
the petition. In {ts release announcing
the proceeding, the Commission also in-
vited comment on two “Possible Addl-
tlonal Disclosure Requirements” which
were substantially similar to those pro-
posed by petitioners, as well as on “any
other matters of social concern to mem-
bers of the Investing public.” ™

At the outset, it should be noted that
the Commission's present disclosure re-
quirements call for disclosure of certain
equal employment matters. Rules adopt-
ed pursuant to the Securities Act and the
Securities Exchange Act provide gen-
erally that in addition to the informa-
tion expressly required to be included In
registration statements and in reports,
further material information, if any,
must be included as may be necessary
to make the required statements, in the
light of the circumstances under which
they are made, not misleading.™ In Se-
curities Act Release No. 5170 (July 19,
1971), the Commission publicly an-
nounced that existing requirements for
describing registrant’s business in filings
under the securities laws require dis-
closure of material legal proceedings

* Petition at 6-7.

® Lettor dated December 22, 1071, from
Ronald F. Hunt, Secretary, Securities and
Exchange Commission, to the Project on Cor-
pornte Responsibility and the Natural Re-
sources Defense Council, The letter has been
placed In Flle 4-170,

* Securities Act Releass No, 5660 (February
11, 1975) at 5-8.

™ Rule 408 under the Seourities Act, 17 CFR
230.408; and Rules 12b-20 and 14a-6(s) un-
der the Securitiea Exchange Act, 17 CFR
240.12b-20 and 240.14a-9(n).
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related to civil rights, any material sanc-
tions imposed for violation of the non-
diserimination rules of any federal agen-
oy, and certain other material matters
relating to equal employment.

The petition states that the disclosure
proposals therein “are designated to re-
flect increased investor concern that
corporate and other investor-owned busi-
ness should be conducted in a socially
responsible manner,” ™ In the proceed-
ing, as discussed supra, Section IV, those
investor-participants who supported
gocial disclosure were virtually unan-
imous in stating that such information
is economically significant. They argue
that non-complinnce with environ-
mental, equal employment, or similar
laws could lead to extensive corporate
costs and liabilities; that the abllity to
avoid such problems provides an index
to management's overall quality; and
that in the long run, corporate social re-
sponsibility determines the public rela-
tions and regulatory framework within
which a company operates, Relatively
few Investor-participants expressed in-
terest on noneconomic grounds. To the
extent that other Indications suggest the
basis of investor interest, they seem of
similar import. These considerations,
however valid, do not persuade us that
disclosure requirements regarding such
matters should be judged by a different
standard than is applied to other matters
of economic concern to investors.

In the instant proceeding, over 100
different “social matters” were submitted
in which “ethical"” investors were said to
be interested.”™ As against this bewilder-

= Potition at 2-3,

™ These include: advertising practices; all
advertising costs; “false” adveriising: con-
truot disputss; patent disputes; eompliance
with antitrust Jaws; limitations on eompeti-
tion; conocentration in an industry; consumer
protection activities and consumer AfTalrs
posture; any sotivities likely to lead to Ntl-
gation: all Htigation (issues, disposition);
all litigation but for that settled or dis-
wissed without conformance of corporate
nctivities to the substance of the complalnt;
degree of complinnoe with applicable regula-
tions; all government hearings; all agency
actions; a textual summury of agency ac-
tions; charitable contributions; company
activities undertaken without a goal of pro-
it maximization; community activities; com-
mitment to the “"human community'; cor-
porate external relations; “good things a
company has done™; financial practices;
energy conscrvation; distribution of re-
sources; investment practices; marketing
practices; pricing practices; expenditures in
the land grant college system; receipt of fed-
eral subsidies; corporate practices that are
to “interests of other investors,"

the “overall economy,” or to “property"”.
biographical Information, including race and
sex, regarding directors; Interlocking direc-
torates; the existenoce of a corporate environ-
mental department; control within a cor-
poration; the role of the board of direciors;
all subsidiaries; all benefits recelved by di-
rectors; “commerciogenic” malnutrition; food
production; in-house nutritional research;
registrants impact on the world food corisis;
contractual commitments Lo purchase crops;
& division-by-division breakdown of the
number of employees In agri-business com-
panies; foreign Investments: nature of op-
erations in South Africa; UB.-Soviet trade;

PROPOSED RULES

ing array of special causes, it has been
suggested that investors are at least en~
titled to information regarding matters
which embody fundamental national
social principles as reflected in federal
legislation or court decisions. We be-
lieve that persuasive arguments can be

federal legislation to some extent em-
bodles fundamental national social prin-
ciples and, accordingly, many topics of
social concern would remain. Thus, there
is no distinguishing feature which would
justify the singling out of equal employ~
ment from among the myriad of other
social matters in which investors may be
interested in the abseénce of a specific
mandate comparable to that of NEPA.
Disclosure of comparable non-material
jnformation regarding each of these
would in the aggregate make. disclosure
documents wholly unmanageable and
would significantly increase the costs to
all involved without, in our view, cor-
responding benefits to investors gen-
erally,

In particular, we do not belleve that
any of the suggestions advanced as todis-
closure concerning non-material equal
employment proceedings would provide a
useful relisble method by which to
screen out actions which are without
merit or to ascertain whether any dam-
ages sought have been substantially in-
fiated. In any event, we believe that our
present materiality standards regarding
legal proceedings provide adequate In-

marketing efforts of drug companies outalde

the US. employment practices in forelgn
facilities; registrant’s participation in the
“flight of companies making harardous goods
to fareign countries"; registrants participa-
tion In the Arab boycoti; exports; products
made in foreign countries; foreign military
goods contracts; foreign beneficial ownership:
purchases from, and sales to, communist
countries: activittes which would be illegal
in the U.S. but which are eonducted abroad;
registrant’s tmpact on unemployment; ‘com-
pliance with the Falr Labor Standards, the
Occupational Safety and Health, and the
Nationa! Labor Relations Acts: health haz-
ards In plants; health standards: effects on
the unlonized work force of company poli-
cles and tachnology; employee relations other
than wages, hours, and working conditions;
the psychologieal work environment; pension
and health protection: mansgement oppor-
tunities for women and minorities; the costs
of giving “preferential trestment” to bilacks
and females; safety records; employee traln-
ing and education; employes benefits, rela-
tions and satiafactions; discrimination
against persons less than six feet tall] lobby-
ing efforts; politieal influence; political con-
tributions; all products by brand name; all
product lines; produot-by-product financial
statementa; product purity (recalls, reasons
for corrective action); toxic substances pro-
duced; product reliability: customer com-
piaints; tobacco products manufactured;
alcoholie  beverages produced; gambling
equipment manufactured; strip mining: de-
fense contracts and military goods produced;
nuclear energy production; banking opera-
tions; with respect to agricultural machinery
companies, manpower displascement resenrch;
tax loophole savings; tax law compliance; all
state nnd federal ¢ x returns; all tax disputes;
beneficial ownership; racial justice; prospec-
tive legislation; and the willingness to dis-
close corporate information to sharcholders.

formation to meet the needs of investor:
generally in this regard.

It has been suggested, however, that
the existence of imbalance In employ-
ment statistics, such as would be revealcd
in Forms EEO-1 filed by registrants, it-
self constitutes some evidence of uniav -
ful discrimniation and is thus econom.-
cally material, The significance of thi:
information in some cases does not per-
suade us that all registrants should be
required to disclose employment statis-
tics, particularly since their meaning(ul
interpretation is dependent upon sophis-
ticated analysis and other information
such as the makeup of the available labor
pools and existing hiring and promotio
practices.™

The petition expressed a concern thu!
corporations might mislead stockholder:
and others by making public statement:
in regard to “minority group or female
employment practices, without (reveal-
ing a) numerical or percentage break-
down by job categories.” ™ We are no
persuaded that the possibllity of such
misleading statements by a few justific
a broad requirement for detailed dis-
closure by all. To the extent that there
are employment conditions that arc
materially adverse to the business of the
registrant, disclosure would be called for
under present requirements.™ In specifi
cases, the failure to make approprinte
disclosures could be actionable by the
Commission, depending upon the appro-
priate exercise of the Commission’s pros-
ecutorial discretion. In addition,
petitioners, or others, believe that in !
particular. instance these requiremen’
are being violated, they may seek equi-
table relief or damages in court. Privai
civil actions based upon violations of the -
federal securities laws are a “neoess.i
supplement” to the Commission's o
enforcement actions, “J. I. Case Co
Boark,” 377 U.8. 426, 432 (1964).

In view of the foregoing, the Comm! -
sion has determined to deny again that
portion of the petition which propo:e
that certain forms prescribed by th
Commission be modified to require dis-
closure of certain specific equal emplos-
ment information. We have also con-
sidered, and determined not to adont
other equal employment disclosure alter-
natives brought to our attention In
this proceeding and have determined not

= Substantial questions have been ralscd i
the g regarding the propriety ¢
the Commission's requiring disclosure
Forms EEO-1 filed by registrants with o
Equal Employment Opportunity Commiasion
OfMicers and employees of that Com-
mission nre specificilly prohibited by statuie
from making any information obtained undes
fts statutary authority publie prior to the
institution of & proceeding invalving su
information, 42 US.C. 2000e-8(¢). In ad-
dition, It I8 claimed that disclosure of b
information would reveal trade secrets Of
otherwise confidential commercial or finasi-
clal Information. In light of our views, gén-
erally, wo have not found it necessary U
consider these issues,

™ Petition at 4. *

% See Rule 408 under the Securities Act, 1/
CFR 230408 and Rules 12h-20 and 14a-6(0)
under the Sccurities Exchange Act, 17 C7%
240.12b-20 and 240.14a-89(n).
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to propose at this time specific disclosure
requirements regarding the other areas
of social concern. We will, of
continue to reevaluate the need for such
requirements from time to time.

VI. RULEMAKING PROPOSALS

The amendments today proposed re-
late to certain registration forms under
the Securities Act of 1933 (“Securities
Act'”) and certain registration and re-
porting forms and rules 14a-3 and 14c-3
under the Securities Exchange Act of
1934 (“Exchange Act”) relating to the
disclosure of environmental matters.
Thelr explanation follows,

A. General purpose. If adopted, the
proposed amendments would, where ap-
plicable, require a registrant to provide
s an exhibit to certain documents filed
with the Commission a st of the regis-
trant’s most recently filed environmen-
tal compliance reports which indicate
that the registrant has not met, at any
time within the previous twelve months,
any applicable environmental standard
established pursuant to a federal stat-
ute. In addition, the proposed amend-
ments would, except for purposes of
Forms 10 and 12 under the Exchange
Act, require the registrant to undertake
to provide promptly coples of the reports
listed, upon written request and the pay-
ment of a reasonable fee for furnishing
such reports.

In addition, amendments are proposed
to the description of business items con-
tained In certain registration and re-
porting forms which would require dis-
closure, 1if applicable, of material
estimnted ecapital expenditiures for
environmental control facilities for at
Ieast the remalning portion of the regis-
trant's current fiscal year and its suc-
ceeding fiscal year and such further
periods as the registrant may deem
material,

This release contains & brief synopsis
of the proposals to assist in a better
understanding of their provisions. How-
ever, attention is directed to the pro-
posals themselves for a more complete
understanding,

B. Synopsis of proposals. Proposed
Amendment of Instructions As to Ex-
hibits of Forms 8-1, S-2, 8-%, and 8-9
Under the Securities Act and Forms 10,
IAO-K. 12, and 12-K Under the Exchange

Ly

The Commission has concluded that
information regarding the effects a com-
pany’s operations have on the environ-
ment may be important to some investors
If the information can be made available
i a manageable form without substan-
tial costs which outweigh the benefits to
investors. The Commission therefore
Droposes to amend the Instructions as to
Exhibits of the various registration and
reporting forms to Include an additional
Mstruction (referved to for purposes of
this release as Instruction A) which
would require the disclosure. of certain
fuvironmental compliance information,
The Commission is publishing Instruc-
ton A as a model, rather than publish
cach specific Instruction, since the sub-
stance of the Imstruction should provide

PROPOSED RULES

an adequate basis for comment from In-
terested persons.

Instruction A requires a list of the
registrant’s most recently filed environ-
mental compliance reports which indi-
cate that the registrant has not met, at
any time within the previous 12 months,
any applicable environmental standard
established pursuant to any Federal
statute, Authority to enforce certain fed-
eral statutes relating to the protection of
the environment is delegated to State or
local regulatory agencies. Reports filed
with State or local agencies pursuant to
such federal authority are included in
the scope of Instruction A. Also, Instruc-
tion A contemplates the disclosture of the
most recent periodic compliance report
whether filed on an annual basis, quar-
terly basis, or otherwise; and any special
compliance report.

In order to make the information pre-
sented more meaningful, Instruction A
requires disclosure as to each report
listed Indicating the general nature of
he standard exceeded (e.g., air guality
or water quality), the date of the report,
and the name and address of the agency
where the report was filed. In addition,
other information necessary to suffici-
ently identify the report to enable an

interested person to inspect or acquire
such report from the respective agency is
required. Such information would in-
clude any special file or reference num-
bers used by a particular agency, if
known to the registrant.

Proposed Amendments to Rules 14a-3
and 14c-3 Under the Exchange Act

In view of the Commission's opinlon
that the information contained 'in the
reports required to be listed by instruc-
tion A may be important to some Inves-
tors, it believes that such reports should
be made reasonably available. The pro-
posed amendments to Rules 14a-3 and
14c-3 would require that there be in-
cluded in management’s proxy state-
ment, information statement, or in the
annual report to stockholders, an under-
taking which indicates that the issuer
has filed with the Commission as an ex-
hibit to its annual report on Form 10-K
or 12-K the information required by In-
struction A and also states that the
issuer will provide promptly coples of
the reports listed pursuant to the In-
struction to each person solicited or fur-
nished an information statement upon
written request and the payment of a
reasonable fee. A note to the proposed
amendments to Rules 14a-3 and 14c-3
indicates that the issuer shall also pro-
vide promptly copies of the reports listed
to any beneficlal owner of its securities
upon written request and the payment
of a reasonable fee,

Proposed Undertaking to Forms S-1, §-2,
S~7 and S-9 Under the Securities
Act

The Commission also proposes to
amend Forms 8-1, 5-2, 8-7 and 8-9 to
include an additional undertaking (re-
ferred to for purposes of this release as
Undertaking B) which would be re-
quired in the registration statement if
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the registrant is required to furnish the
exhibit called for by Instruction A.

Undertaking B would, in language es-
sentially the same as that in the pro-
posed amendment to Rules 14a-3 and
14c-3, obligate the registrant to furnish
promptly coples of those environmental
compliance reports listed pursuant to
Instruction A upon written request and
the payment of a reasonable fee. The
undertaking also provides that the obli-
gation to furnizh copies is applicable to
all requests received not later than 40
days after the effective date of the reg-
istration statement,

Proposed Amendment to Forms S-1, S-2,
S~7 and S-9 Under the Securities
Act and Forms 10, 10-K, 12 and
12-K Under the Exchange Act to
Require a Statement of the Nature
and Availability of the Reports
Listed Pursuant to Instruction A

In order to bring to the attention of
investors the information made avail-
able by the proposed amendments, the
Commission proposes to adopt Instruc-
tion C which would require a statement
in the various registration forms and
reports specified above indicating that
the registrant has flled as an exhibit
with the Commission the Information
required by Instruction A.

The statement required by Instruction
C as proposed for Forms S-1, 8-2, S-7,
and S-9 would also indicate that the
registrant will provide promptly coples
of those environmental compliance re-
ports listed pursuant to Instruction A
to any interested person upon written
request received not later than 40 days
after the effective date of the registra-
tion statement and the payment of a
reasonable fee. A statement regarding
the avallability of the reports listed pur-
suant to the Instruction for Forms 10-K
and 12-K is not necessary since adequate
notice will be provided by the statement
called for by the proposed amendments
to Rules 14a-3 and 14¢-3.

Proposed Amendment to Forms 8-~1, §-2,
S-7, and S-8 Under the Securities
Act and Forms 10 and 10-K, Under
the Exchange Act to Require Dis-
closure Relating to the Material Ef-
Jects of Environmental Compliance

The proposed amendment to the
appropriate Items and Instructions re-
lating to environmental information is
designed fo provide more meaningful
disclosure with respect to the material
effects of compliance with Federal, state
or local environmental standards on the
registrant’s business and to make such
disclosure more uniform among regis-
trants. Specifically, the proposed amend-
ment (referred to for purposes of this re-
lease as Item D) would require a® part
of the description of the registrant's
business disclosure as to material esti-
mated caplital expenditures for environ-
mental control facilities for at least the
remainder of the registrant’s current fis-
cal year and its succeeding flscal year
and such further periods as the regis-
trant may deem material,
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It should be noted that the description
of business in Form 8-2 does not cur-
rently require disclosure of the effect of
environmental compliance on the busi-
ness conducted but is proposed to be
amended to include such information.
The Commission is only publishing Item
D as a model since the language of the
amendment will be identical in each form
or report.

C. Operation of proposals. The Com-
mission is mindful of the cost to regis-
trants and others of its proposals and it
recognizes Its responsibilities to weigh
with care the costs and benefits which
result from its rules. Accordingly, the
Commission specifically invites comments
on the cost to registrants and others of
the proposals published in this release,
if adopted.

Pursuant to Section 23(a)(2) of the
Exchange Act, the Commission has con-
sidered the impact that these proposals
would have on competition and is not
aware, at this time, of any burden that
such rules, if adopted, would impose on
competition not necessary or appropri-
ate in furtherance of the purposes of that
Act. However, the Commission specifi-
cally invites comment as to the com-
petitive impact of these proposals, if
adopted.

The Commission hereby proposes for
comment (1) proposed amendments to
Forms S-1 (17 CFR 239.11), S-2 (17 CFR
239.12), 8-7 (17 CFR 239.26), and S-9
(17 CFR 239.22) pursuant to Sections 7,
10 and 19(a) of the Securities Act and
(2) proposed amendments to Rules 14a—
3 (17 CFR 240.14a-3) and 14¢c~-3 (17 CFR
240.14c-3) and Forms 10 (17 CFR 249.-
210), 10-K (17 CFR 240.310), 12 (17 CFR
240.212) and 12-K (17 CFR 249.312)
pursuant to Sections 12, 13, 14, 15(d) and
23(a) of the Exchange Act.

All interested persons are Invited to
submit their views and comments on the

and Exchange Commission, Washington,
D.C. 20549 on or before January 12, 1676.
Such communications should refer to File
No. 87-593 and will be available for pub-
lic inspection. The text of the proposed
amendments to rules, forms and reports
15 set forth below.

(Secs. 7, 10, 10(s), 48 Stat. 78, 81, 85; scoa.
12, 13, 14, 15(d). 23(n), 48 Stat. 802, 894, 805,
901: secs. 208, 200, 48 Stat. 906, 008; secs. 203
(a), 49 Stat. 704: mecs. 1, 8, 49 Stat. 1375,
1370; socs. 201, 202, 68 Stat. 685, 686; socs, 3-
6, 78 Stat. 565-574; secs. 1-3, 82 Stat. 454,
455: pec. 28(c), 84 Stat. 14385 seca. 1-5, 84
Stat. 1497 (15 US.C. TTg, 77, T7s(s), 78,
78m, 78n, T80(d), T8w(a))).

By the Commission.

GeoRGE A. FITZSIMMONS,

e Secretary.

OcrosEr 14, 19%6.

Tt is proposed to amend 17 CFR Chap-
ter IT as follows:
PART 239—FORMS PRESCRIBED UNDER

THE SECURITIES ACT OF 1933

By adding Instruction “A", Undertak-
ing “B”, Instruction “C" and Item “D" as
to Exhibits in §8§ 239.11, 12, 22 and 26 as
follows:

PROPOSED RULES

£239.11 Form S-1, registration state-
?;;sl. under the Seceurities Act of

Instruction “A” an to Exhibits—A list of
the registrant's most recently filed environ-
mental compliance reports which indicate
that the registrant has not met, at any time
within the past 12 months, any appilcable
environmental standard established pur-
suant to any Federal statute and setting
forth as to each such report (1) the general
nature of the environmental standard in-
volved (eg. ofr quality or water quality);
(2) the identity and sddress of the person
with whom the report was filed; (3) the date
of the report; and (4) any other Information
necessary to sufficiently identify the report to
enable an Interested party to Inspect or ao-
quire the report from the reciplent agency.

Undertaking “B”.—The following under-
taking shall be included in the registration
statement If the registrant is required to
furnish the list called for by Instruction A
of Instructions As To Exhibits:

The undersigned registrant hereby under-
takes upon written request received not later
than 40 days after the effective date of the
registration statement to provide promptly
coplea of those environmental reports listed
83 an exhibit pursuant to Instruction A of
Instructions As To Exhibits, upon the pay-
ment of & reasonable fee which shall be lim-
fted to the registrant’s ressopable expense
in furnishing such reports,

Instruction 0" —If the registrant has filed
an exhibit to the registration statement pur-
suant to Instruction A, s statement shall be
provided in the prospectus indicating that
the registrant has filed as an exhibit to the
registration statement a list of the issuer's
most recently filed environmental compli-
ance reports which indicate that the lssuer
has not met, at noy time within the past 12
months, any spplicable environmental stand-
ard establisbed pursuand to any Federal
statute, The statement shall also indicate
that the registrant will provide promptly
coples of the reports listed to any interested
person, upon written request, received not
Iater than 40 days after the effective date of
the registration statement and the payment
of a reasonable fee which is limited to the
registrant’s reasonable expense in furnishing
such reports,

Item *“D"~Appropriate disclosure shall
alto be made as to the material effects that
compliance with Federal. State and Jooal pro-
vislons which have been cuncted or adopted
regulating the discharge of materials nto
the environment, or otherwise relating to the
protection of the environment, may have
upon the capital and
competitive position of

carnings
the registrant and
ita subsidiaries. Regivtrant shall disclose any

material estimated capital ditures for
environmental control facilities for the re-
mainder of itas current fiscal year and its
succeeding flscal year; and such furthoer
periods as the registrant may deem material.

§239.12 Form S-2, for shares of cer-
tain corporations in the development
slage.

Instruction “A” as to exhidits—A lst of
the registrants most recently filed enyiron-
mental compliance reports which indicate
that the registrant has not met, at any time
within the past 12 months, any applicable
environmental standard established pursu-
ant to any Federal statute and setting forth
&5 to each such repart (1) the general nature
of the environmental standard involved
(e.g.. sir quality or water quality): (2) the
Jdentity and address of the person with
whom the report was filed: (3) the date of
the report; and (4) any other information
necessary to sufficlently identify the report
to enable an interested party to Inspect or
scquire the report from the reciplent agency.

Underteking “B”~The following under.
shall be included In the registration
statement if the registrant is required 1o
furnish the st called for by Instruction A
of Instructions As To Exhibits:

The undersigned rogistrant hereby under.
takes upon written request received not later
than 40 days after the effective date of the

tion statement to provide prompiy
coples of thase environmental reports listed
as an exhibit pursuant to Instruction A of
Instructions As To Exhibits, upon the pay-
ment of a reasonable fee which shall be
limited to the registrant's reasonable expeny
in furnishing such reports.

Instruction *“C”~—'{ the registrant has
filed an exhibit to the registration statement
pursuant to Instruction A, a statement shall
be provided in the prospectus Indicating
that the registrant has filed a8 an exhibit o
the registration statement o st of the -
suer's most recently flled environmental coms-
pliance reports which indicate that the issucr
has not met, at any time within the past 12
months, any appiicable environmental stand-
ard established pursuant to any Fedenl
statute. The statement shall also indicate
that the will provide prompily
coples of the reports listed to any Interesied
person, upon written request, received not
Jater than 40 days after the effective date of
the registration statement and the payment
of a ressonable foe which is limited to the
registrant's reasonable expense In furnt
such reports,

Item "D —Appropriate disciosure shall
also be made a3 to the material effects that
compliance with Federal, State and local
provisions which have been enacted or
adopted regulating the discharge of mate-
rials into the environment, or otherwise re-
Iating to the protection of the environment,
may have upon the capital expenditures,
earnings and competitive position of
registrant and Its subsidiaries. Registrant
shall disclose any meaterial estimated capital
expenditures for environmental control fs-
cllities for the remainder of its current focal
year and 1ts succeeding fiscal year: and such
further periods as the registrant may decm
material.

£239.22 Form 8.9, for the registration
of certain debt securities.

Instruction “A" a3 to exhidits —A st of
the t's most recently filed environ-
mental complisnce reports which indicate
that the registrant has not met, at any tine
within the past 12 momnths, any appicablo
environmental standard establshed pursi-
ant to any Pederal statute and setting ! rth
as to each such report (1) the gemeral nature
of thie environmental standard mvolved (0.
alr quality or water quality); (2) the icden-
tity and address of the with whom e
report was filed; (2) the date of the repory
and (4) any other information necessury o
sufficlently identify the report to enabie &n
interestod to inspect or acquire tbe
report from the recipiont agency.

Undertaking “B"~The following undci-
taking shall be included In the reglstration
statement if the registrant is required 0
furnish the st called for by Instruction A
of Instructions As To Exhibits:

The undersigned registrant hereby under-
takes upon written request recelved not later
than 40 days after the effective date of the
reglstration statement to provide prompily
coples of those environmental reports 1:-.‘--:{
a8 an exhibit pursusnt to Instruction A of
Tnstructions As To Exhibits, upon the par-
ment of a reasonable fee which ahall be 1im-
ited to the regtstrant’s reasonable expcost
tn furnishing such reports.

Instruction *“C*~—If the v has
filed an exhibit to the tion statement
pursuant to Instruction A, & statement shall
be provided in the prospectus indicating
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that the registrant has filed as an exhibit to
the registration statement a list of the Is-
vuer's most recently filed environmental
compliance reports which indicate that the
tssuer has not met, at any time within the
past 12 months, any spplicadle environmen-
tal standard established pursunnt to any
Federal statute. The statement shall slso
indicate that the registrant will provide
promptly ooples of the reports listed to any
interested person, upon written request, re-
celved not later than 40 days after the effec-
tive date of the registration statement and
the payment of a reasonnble fee which 1s
limited to the registrant's reasonable ex-
pense in furnishing such reports.

Item “D” — Appropriate disclosure shall
6150 be made as to the material effects that
compliance with Pederal, State and local
provisions which have been enacted or
ndopted reguiating the discharge of mate-
rlals into the environment, or otherwise re-
lating to the protection of the environment,
may have upon the capital expenditures,
carnings snd competitive position of the
registrant and its subsidiaries. Registrant
shall discloso any material estimated capital
expenditures for environmental control
focllitles for the remainder of Its current
fiscal year and its fiscal year;
and such further periods as the registrant
may deem material.

§239.26 Form 8-7, for registration
under the Securities Act of 1933 of
sccurities of certain issuers to be
offered for eash.

Instruction “A* as to Exhibits —A lst of
the registrant's most recently filed environ-
mental compliance reports which Indicate
that the registrant has not met, at any
time within the past 12 months, any appli-
czble environmental standard established
pursuant to any Federal statute and setting
forth &8 to each such report (1) the genernl
nature of the environmental standard in-
volved (eg., alr quality or water qQuality):
(2) the identity and anddress of the person
with whom the report was filed; (3) the
date of the report; and (4) Any other in-
formation necessary to sufficiently identify
the report to enable an interested party to
inspect or scquire the report from the re-
ciplent agency.

Undertaking “B”.—The f under-
taking shall be included in the tion
statement If the registrant fa required to
furnish the st called for by Instruction A
of Instructions As To Exhibits:

The undersigned registrant hareby under-
takes upon written request received not later
than 40 days after the effective date of the
registration statement to provide promptly
coples of those environmental reports listed
&5 an exhibit pursuant to Instruction A of
Instructions As To Exhibits, upon the pay-
ment of a reasonable fee which shall be lim-
lted to the registrant'’s reasonable expense
la furnishing such reports.

Instruction *"O".—If the registrant has
[lled an exhibit to the registration statement
pursuant to Instruction A, a statement shall
be provided in the prodpectus indicating that
the reglatrant has filed as an exhibit to the
reglstration statemont a list of the issuer's
most recently filed environmental compli-
tnce reports which indicate that the lssuer
has not met, at any time within the past
12 months, any applicable environmental
standard established pursuant to any Fed-
cral statute. The statement shall also in-
dicate that the registrant will provide
Prompily coples of the reports listed to any
interested person, upon written request, re-
celved not later than 40 days after the
eflective date of the registration statement
and the payment of a reasonable fee which
¥ limited to the registrant’s reasonable ex-

pense In furnishing such reports.

PROPOSED RULES

ltem “D"—Appropriate disclosure shall
also be made s to the matorial offects that
compliance with Pederal, State and local
provisions which have been enacted or
adopted regulating the discharge of mate-
rials into the environment, or otherwise re-
lating to the protection of the environment,
may have upon the ecapital expenditures,
earnings and competitive position of the reg-
Istrant and its subsidiaries, Reogistrant shall
disclose any matorinl estimated capital ex-
penditures for environmental control facilt-
ties for the remainder of ita current fiscal
year and its succeeding fisoal year; and such
nmhnwmummmtmydum
muaterial,

PART 240—GENERAL RULES AND REGU-
bAFnl%';% SECURITIES EXCHANGE ACT

1. By redesignating paregraph (b) (9)
of §240.142-3 as (b) (9) d) and adding
paragraph () (9) (i) as follows:

§ 210.14a~3 Information to be fur-
nished to security holders,

(b) - "

9)() = » »

(i) If applicable, Management's proxy
statement, or the report, shall contain an
undertaking in bold face or otherwise
reasonably prominent type stating that
the issuer has filed with the Commission
as an exhibit to its current annual report
on Form 10-K or 12-K a list of the is-
suer’s most recently filed environmental
compliance reports which indicate that

pursuant to any

PFederal statute; and also stating that the
issuer will provide promptly, upon writ-
ten request, copies of the reports so listed
to each person solicited upon the pay-
ment of a reasonable fee which shall be
limited to the issuer's reasonable ex-
penses in furnishing such reports. Such
shall Indicate the name and

s , the issuer
Rish promptly copies of the reports
to & beneficlal owner of its securities
receipt of written request and pay-
nt of tho specified fee from such person,
request must set forth a good-faith
representation that, as of the record date
for the annual meeting of the !sauer's so-
curity holders, the person making the re-
Quost was a, beneficial owner of securities
entitled to vote at such meeting,

2. By redesignating paragraph (a)(9)
of §240.14c-3 as (a) (9) d) and adding
paragraph (a) (9) (ii) as follows:

§ 240.14c~3 Annual Report to be fur.
nished security holders,

(), oam:. o

M) & ¢

(i) If applicable, the Information
statement, or the report, shall contain an
undertaking In bold face or otherwise
reasonably prominent type stating that
the issuer has filed with the Commission
as an exhibit to its current annual re-
port on Form 10-K or 12-K a list of the
issuer’s most recently filed environmental
cofpliance reports which indicate that
the issuer has not met, at any time within
the past 12 months, any environmental

51669

standard established pursuant to any
Federal statute and also stating that the
Issuer will provide promptly, upon writ-
ten request, copies of the reports listed
to each person furnished an Information
statement upon the payment of a reason-
able fee which shall be limited to the
Issuer’s reasonable expenses in furnish-
ing such reports. Such undertaking shall
indicate the name and address of the
person to whom such a written request
is to be directed.

Norz—Pursuant to the undertaking re-
qQuired by the above su the lssuer
shall furnish promptly coplies of the reports
listed to a beneficial owner of (ts securities
upon receipt of written request and payment
of the spocified feo from such person. Each
request must set forth a good-faith repre-
sentation that, as of the record date for tho
Annual meeting of the tssuer's security hold-
ers, the person making the request was a
beneficial owner of securitios entitled to yote
At such meeting,

PART 249--FORMS, SECURITIES
EXCHANGE ACT OF 1934

1. By adding Instruction A", Instruc-
tion “C* and Item “D" as to Exhibits in
§ 249.210 as follows:

§249.210 Form 10, genecral form for

registration of securities pursuant to
Section 12(b) or (g) of the Sccurie
ties Exchange Act of 1934,

Instruction “C*~-If the registrant has
the registrant's most receatly filed environ-
mental compliance reports which indicate
that the registrant bas not met, at any time
within the past 12 months, any applicablo
ouvironmental standard established pur-
suant 1o any Federal statute and sotting
forth as to each such report (1) the general
nature of the environmental standard ine
volved (o0, air quality or water quality);
(2) the identity and address of the person
with whom the report was filed; (3) the dato
of the report; and (4) any other information
necessary to sufficlently {dentify the report
to enablé an interested party to inspect or
scquire the report from the reciplent agency.

Instruction “C”—If the registrant has
nudmonuuththunponpurmmtto
Instruction A, a statement shall be provided
in the report Indicating that the registrant
has filed as an exhibit to the réport & lst
of the fssuer's most recently filed environ-
mental compliance reporta which indicato
that the issuer has not met, at any time
within the past 12 months, any applicable
environmental standard estabifshed pur-
suant to any Federal statute,

Item "I’ ~—~Approprinte disclosure shall
also be made as to tho material effects that
compliance with PFedernl, State and local
provisions which have been enacted or
adopted regulating tho discharge of material
into the environment, or otherwise relating
to tho protection of the environment, may
have upon the capital expenditures, earnings
and competitive position of the registrant
and its subsidiaries. Registrant shall discloss
Any material estimated capital exponditures
for environmental control facilities for the
romsinder of {ts current fiscal year and its
succeeding fiscal year; and such further
periods as the registrant may deem material.

2. By adding Instruction “A" and In-
struction “C" as to Exhibits in § 249.212
as follows:

§219.212 . Form 12, for issuers which
file reports with certain other federal
agencies,

Instruction "A" a3 to Exhidits.—A st of
thoe registrant’s most recently filed environe
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mental compliance reports which indicate
that the registrant has not met, at any time
within the past 12 months, any spplicable
environmental standard establiahed pursu-
ant to any Pederal statute and setting forth
as to each such report (1) the general nature
of the environmental standard involved
{e.g., sir quallty or water quality); (2) the
1dentity and address of the person with
whom the report was flled; (3) the date of
tho report; and (4) any other information
necessary to sufficiently identify the report
to enable an interested party to lnspect or
acquire the report from the recipient agency.

Instruction “C" ~If the registrant has filed
an exhibit to this report pursuant to In-
struction A, a statement shall be provided
in the report indicating that the registrant
has filed as an exhibit to the report a list of
the issuer's most recently filed environ-
mental compliance reports which indicate
that the issuer has not met, at any time
within the past 12 months, any applicable
environmental standard established pursu-
ant to any Federal statute,

3. By adding Instruction “A", Instruc-
tion “C” and Item “D" as to Exhibits in
§ 249.310 as follows:

§ 249.310 Form 10-K, annual report
pursuant to Section 13 or 15(d) of
the Securities Exchange Act of 1934,

Instruotion "A” aa to Exhibits—A Ust of
tho registrant's most recently filed environ-
mental compliance reports which indicate
that the registrant has not met, at any time
within the past 12 months, any applicable
environmental standard established pursu-
ant to any Federal statue and setting forth
85 to each such report (1) the general nature
of the onvironmental standard involved
(e.g., alr quality or water quality); (2) the
{dontity and address of the person with
whom the report was filed; (3) the date of
the report; and (4) any other information
necessary to sufficlently identify the report
to enable an interested party to inspect or
acquire the report from the recipient agency.

Instruction “C" ~If the registrant has filed
an exhibit to this report pursuant to Ine
struction A, & statement shall be provided
in the report Indicating that the registrant
has filed as an exhibit to the report s list of
the issuer's most recently filed environ-
mental compliance reports which Indicate

PROPOSED RULES

that the issuer has not met, at any time SMALL BUSINESS ADMINISTRATION

within the past 12 months, any spplicable
environmental standard established pursu-
ant to any Federal statute,

Items “D"—Appropriate disclosure shall
also be made ns to the material effects that
compliance with Federal, Stato and local
provisions which haye been enacted or
adopted regulating the discharge of material
into the environment, or otherwise relating
to the protection of the environment, may
have upon the capital expenditures, earnings
and competitive position of the registrant
and its subsidiaries. Registrant shall disclose
any material estimated capital expenditures
for environmental control facilities for the
remainder of its current flscal year and its
succeoding flscal year; and such further
periods a8 the registrant may deem material,

4, By adding Instruction “A"” and In-
struction “C as to Exhibits In § 249.312
as follows:

§249.312 Form 12-K, snnual report
for issuers which file reports with
certain other federal agencies,

Instruction “A” as to Exhibits—A list of
the registrant's most recently filed environ-
mental compliance reports which indicate
that the registrant has not met, at any time
within the past 12 months, any applicable
environmental standard established pur-
suant to any Federal statute and setting
forth &s to each such roport (1) the general
nature of the environmental standard ine
volved (e.g., air quality or water quality);
(2) the identity and address of the person
with whom the report was filod; (3) the date
of the report; and (4) any other informa-
tion necessary to sufficiently identify the re-
port to enable an interested party to Inspect
or scquire the report from the reciplent
ngeney.

Instruction “C”~—X{ the registrant has
filed an exhibit to this report pursuant to
Instruction A, n statement shall be provided
in the report indicating that the registrant
has filed as an exhibit to the report a list
of the issuer’s most recently filed environ-
mental compliance reports which indicate
that the issuer has not met, at any time
within the past 12 months, any applicable
environmental standard established pur-
suant to any Federal statute.

[FR D00.75-20002 Filed 11-5-756;8:45 am|

[13CFRPart113 ]

NONDISCRIMINATION IN FINANCIAL
ASSISTANCE PROGRAMS

Pro&::od Inclusion of a Prohibition Against
rimination in Credit by Recipient
Creditors by Reason of Marital Status

Notice is hereby given that the Small
Business Administration proposes to
amend its nondiscrimination require-
ments in 13 CFR Part 113. Interested
parties may on or before December 8,
1975, submit written comments, sugges-
tions or objections regarding the pro-
posed amendment, Please send comments
to the Compliance Division, Room 326,
Small Business Administration, 1441 "L’
Street, NW., Washington, D.C. 20416,

This amendment prohibits discrimina-
tion based on marital status by recipients
of Federal financial assistance. Such dis-
crimination is contrary to Federal Law
and policy.

Accordingly, Part 113 of Chapter I of
Title 13 CFR is hereby amended by:

§113.1 [Amended]

1. Amending § 113.1(a) by inserting on
line 16 after the word “sex™ the words
“marital status."

2. Adding § 113.3(d)

§ 113.3 Discrimination prohibited.
» . - - -

(d) With regard to all recipients offer-
ing credit, such as Small Business Invest-
ment Companies and Community Devel-
opment Companies, to discriminate
against debtors on the basis of race
color, religion, sex, marital status or na-
tional origin.

£§113.3-1 [Amended]

3. Amending § 113.3-1(g) by Inserting
on lines 3, 10, and 13 after the word “scx
the words “marital status."”

§113.5 [Amended]

4. Amending § 113.5(d) (2) by insert-
ing on line 8 after the word “sex” the
words “marital status.”

Dated: October 16, 1975,

THOMAS 8. KLEPPE,
Administrator.

[ FR Doe.75-20824 Filed 11-5-75,8:45 am|
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