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sons the opportunity to submit written
dats, views and arguments concerning
such application. Before granting an ap-
plicant’s registration, the Commission s
required under section 11A(b) (3) of the
Act to find that the applicant:

is 50 organized, and has the capacity, to be
able to assure the prompt, accurate, and re-
1iable performance of ita functions as o se-
curities information processor, comply with
the provisions of this title and the rules and
regulations thereunder, carry out its funce
tions in 8 manner consistent with the pur-
poses of this section, and, insofar as it ia
acting as an exclusive processor, operate
fairly and efficiently * * *,

The information to be provided by
Form SIP is required to enable the Com-
mission to make such findings, or if it
appears such findings cannot be made, to
institute proceedings to determine
whether registration should be denfed. If
an applicant or registrant, for good
cause, belleves it should be exempt from
responding to any item or exhibit of
Form SIP, the applicant or registrant
may apply to the Commission for stich
exemption and the Commission will con-
sider such application under Rule 11Ab2-
1(c). Each sapplication shall include &
statement of the reasons supporting each
such request.

In the application for registration as a
securities information processor, the ap-
plicant may request that confidential
treatment be accorded, under any of the
applicable exemptions provided in the
Freedom of Information Act (5 USC.
552(b)), to any of the information re-
quired to be submitted on Form SIP, Such
information should be provided sepa-
rately, along with a statement of the rea-
sons supporting the request, with spe-
cific reference to the Freedom of Infor-
mation Act exemption relied upon.

The Commission requests each securi-
ties information processor required to be
registered pursuant to section 11A(b) (1)
to file Form SIP by October 20, 1975, in
order that the Commission may solicit
comments on such applications and
thereafter complete its review of those
applications and comments before De-
cember 1, 1975.

Request for comments. While the Com-
mission has been unable to provide notice
and public procedure with regard to the
adoption of Rule 11Ab2-1 and Form SIP,
the Commission invites public comment
on the Rule and Form as adopted and
will review such rule and form in Jight of
all comments recelved. Comments should
be submitted In triplicate to George A.
Fitzsimmons, Secretary, Securities and
Exchange Commisslon, 500 North Capitol
Street, Washington, D.C, 20548 not later
than November 1, 1975, All Communica~
tions should refer to File No. 87-585 and
will be avaliable for public Inspection in
the Commission’s Public Reference Room
located at 1100 L Street, NW., Room 6101,
Washington, D.C.

(Secs, 2, 8, 23, 48 Stat. 881, 882, 001, m»

amended by secs, 2, 8, 18, 80 Stat. 97, 97-104,
| 155-1506; sea. 7, 80 Stat. 111 (18 US.C. T8,

See footnotes at end of document.
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T8¢, and 78w, as amonded by Pub. L, No.
04-29; 15 US.C. T8k-1, as added by Pub. L.
No, -29))

By the Commission.

{szaLi GEORGE A. FIT2SIMMONS,
Secretary.

Serremazn 23, 1975.
Texr or THE RuLe

Rule 11Ab2-1 (17 CFR 240.11Ab2-1), as
hereby adopted, reads as follows:

§ 240.11Ab2-1 Registration of securi-
ties information processors: Form of
application and amendments,

(a) An application for the registration
of a securities information processor shall
be filed on Form SIP in accordance with
the instructions contained therein.

(b) I any information reported in
items 1-13 or tem 21 of Form SIP or in
any amendment therefo is or becomes in-
accurate for any reason, whether before
or after the registration been
granted, the securities !nformauon
processor shall promptly file an amend-
ment on Form SIP correcting such in-
formation.

{c) The Commission, upon its own
motion or upon application by any securi-
ties information processor, may condi-
tionally or' unconditionally exempt any
securities information processor from
any provision of the rules or regulations
adopted under section 11A(b).

(d) Every amendment filed pursuant
to this section shall constitute a “report”
within the meaning of sections 17(a),
18(a) and 32(a) of the Act.

AporrioN Or Form

Part 249—Forms, Securities Exchange
Act of 1934, Is hereby amended by adding
Subpart K—Forms for Registration of,
and Reporting by, Securities Information
Processors, and § 249.1001 to Subpart K
as follows:

Subpart K—Forms for Rcahtnﬁon of, and
Reponing by Information

3249.100] Form SIP,* for application
for registration as a securities infor-
mation processor or to amend such
an application or registration.

This form ghall be used for applica-
tion for registration as a securities infor-
mation processor, pursuant to section 11A
(b) of the Securities Exchange Act of
1934 and Rule 11Ab2-1 (§ 240.11Ab2-1 of
this chapter) thersunder, or to amend
such an application or registration.

[FR Doc.75-26372 Flled 10-1-75;8:45 am)

fPub. L. No. 94-20 (June 4, 1073).

* Sectlon 31(n) of the 1075 Amendments
states that section 11A(D) of the Act be-
comes effective 180 days after the date of
enactment of the 1976 Amendments, which
was June 4, 10756,

2 Belf- story organizations are excluded
from the section 3(a)(23) definition of &
securities Information r. Section 38
(n) (36) Includes any national securities ex~
change within the definition of a self-regu-
Iatory organization and section 3(a)(1) in-
cludes within the definition of an “oxchange™
the market place and the facilities main-

. talned by such exchange. The term "facllity™

¢ when used with respect to an exchange iy de-

[Release No. IC-8959)

PART 271—INTERPRETIVE RELEASES RE
LATING TO THE INVESTHENT
PANY ACT OF 1940 AND GENERAL
sgLDEEsR AND REGULATIONS THERE-

Guidelines for Filing of Application for Or-
?cr Permitting ogblstnﬁon of Foreign
pan

BACEGROUND

On December 2, 1974, the Commission
issued a request for public comments
(Investment Company Act Release No
8596, 39 FR 44516) concerning the stand-
ards for permitting registration of for-
eign investment companies under the In-
vestment Company Act of 1940 (the
“Act”) 115 US.C, 80a-1 et seql. A num-
ber of helpful comments were received
from a wide range of interested persons
including United States Investors, in-
vestment compames and investment ad-

nned in ssction 3(a)(2). The legialative hl
tory however, far the purpose o
the registration of securities lnlbnnauo
processors, any interpretation which fdenti-
fles an affiliate or subsidiary of an exchangs
as & market place or facllity maintalned by
such exchange. Ses text, Infra

4 Securities Acts Amendments of 1975, Re-
port of the Senate Comm. on Banking, Hous-
ing and Urban AfNfairs to Accompany 8240,
S, Rep. No, 75, 94th Cong., Ist Sess. 10 (1675)

¢ Seourities Acts Amendments of 1975, Con-
forence Roport to Acoompany 5.240, Joint Ex-
planatory Statement of the Comm. of Con-
ference, HR, Rep. No, 229, 94th Cong., 1t
Sesa. 93 (1975).

*In comments flied by the New York Stock
Exchange during the hearings on 5249, the
NYSE requested that the definition of seour!-
ties Information processor in S249 Dbe
amended to “exclude any subsidiary con-
trolled by a national securities exchange ™
The NYSE stated that registration of Iis
subsidiary, STAC, should not bo necesswry
Hearings on 5. 249 before the Subcomm. on
Securities of the Comm. on Banking, Housing
and Urban Affalrs, 94th Cong., 1st Sess, 402
(1075). As indleated above, that suggestion
was not adopted by the

TSection 3(a) (9) of the Act defines n po!-
son as “a nat person, company, govern-
ment, or political subdivision, agency, or in-
strumentality of government.” Section 3(a
(1p) of the Act providos that “company
shell have the same meaning as In tho In-
vestment Company Act of 1840, That Act, In
section 2(a)(8) defines “company™” as 'a
corporation, & partnership, an sassoclation
a Joint-stock company, s trust, s fund, of
any organized groiup of persons whether in-
corporated or not; or any recelver, trustes
in bankruptcy or simflar official or any
liquidating agent for any of the foregolop
in his capacity as such.*

*The list of exclusive processors is not -
tended to be exhaustive, but rather o pro-
vide exsmpies of the type of person which
must initlally register under the Act. Th
Commission wishes to make clear that omis-
ston of & from the list 15 not in An:
way indicative of any view by the Commis-
slon that such person is not an exclusive pro-
cessor within the meaning of the Act.

* Former Rule 9b-1 was rescinded upon N
adoption of Rule 10b-4. Securities Exchauge
Act Release No. 11604 (August 10, 1875). 40
FR 40509 (1975). The Commission stated !
thnt Release that rules of exchangns const!
tuting part of their plans for the rogu!ntl
of options which were in effect on June .
1075, would continue in effect.

» Text of Form SIP filad as part of ihe
original document,
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visere, representatives of the securities
industry and accounting and legal pro-
fessions and other United States organi-
sntions, forelgn Investment companies,
and representatives of forelgn govern-
nents and other forelgn organizations.
The views expressed varied widely, re-
flecting the disparity of interests of the
-ommentators.

Some commentators urged relaxation
{ the requirements for reglstration so
that, for example, & company organized
in « country in which United States in-
vestment companies are permitted to sell
their shares would be permitted to sell
its shares here on a generally reciprocal
basis. On the other hand, some commen-
tators urged no relaxation of the require-
ments for registration and suggested that
if forelgn investment companies were
not subject to all provisions of the Act,
then domestic Investment companies
<hould not be either, Several commenta-
tors suggested that decisions should be
made on & case-by-case basis and should
be based on more than compliance with
the Standard Rules of the Organization
for Economic Cooperation and Develop-
ment (“OECD Rules™).

THE COMMISSION'S POSITION

After review of this matter and con-
sideration of_all the comments received,
the Commission has determined that cer-
tain factual and legal questions which
are crucial to the determinations which
must be made pursuant to the Aect can
best be resolved on a case-by-case basis
and in the context of formal applications
filed by individual companies for exemp-
tions {rom specific provisions of the-Act
and for orders permifiing such com-
panies to register under the Act, and to
sell their shares in the United States.
Under this procedure, interested persons
would have an opportunity tomake their
views known at such time as the Com-
mission publishes notice of its intention
to grant such relief.

The Commission believes that it Is pre-
mature to establish rules, comparable to
Rule 7d-1 under the Act [17 CPR 270.7d~
1], on & general, or éven a country-by-
country, basis, Rule 7d-1 provides, in
general, that a Canadian management
investment company may obtain an or-
der pursuant to section 7(d) of the Act
(15 U.S.C. 80a<T7(d) ] if it complies with
certain specified conditions and arrange-
ments, In this connection, it is important
to note that Rule 7d-1 was adopted only
alter the Commission and its staff devel-
oped case-by-case experience with Ca-
nadian investment companies, Moreover,
the issues involved in registration of for-
elgn Investment companies are far more
complex than those previously encoun-
tered with the Canadian and other for-
elgn companies which were permitted to
register under Rule 7d-1, since, In addl-
tion to satisfying the standards of Rule
1d-1, such companies generally were or-
eanized and managed by United States
citizens, were selling their shares pre-
dominantly in the United States and
were organized in countries with'a strong
common law tradition.

RULES AND REGULATIONS

The Commission that there
are differences in foreign law appiicable
to a foreign investment company and
that compliance with such laws might
prevent compliance with all of the re-
quirements of the Act. Similarly, it ap-
pears that the capital markets, securities
industry and sccounting standards in
such countries differ from-those in the

United States. The protections accorded

to Investors by the legal and regulatory
system to which a foreign investment
company is subject, however, should be
substantially equivaient to those provi-
sions of the Act which the Commission
determines should be applicable to the
foreign Invesiment company. In this con-
text, the Commission has supported the
recommendsations of the OECD that
member countries

when considering applications for admis-
slon to public sale in their own territory ot
ihe securities of foreign Institutions for col-
lective lnvestment which comply with the
Standard Rules, give substantial weight,
within the framework of their legisintion, to
the faot of such compliance,

Accordingly, because of the difficulty in
satis{ying the standards of section 7(d)
of the Act® and the other exemptive
standards in the Act, and because of the
substantial changes which have taken
place In the international capltal mar-
kets since 1840, the Commission con-
tinues to support any legislative effort to
consider whether section 7(d) continues
to be consistent with the public interest
and with the protection of investors'
Nevertheless, the Commission recognizes
that administrative action in this area
may be constructive. )

APPLICATIONS

The Commission recognizes that the
conditions and arrangements reguired
by Rule 7d-1 under the Act may effec-
tively bar the registration of interested
foreign investment companies, While the
Commission remains bound by the
standards of section 7(d) of the Act in
determining whether an order permit-
ting registration should be issued, com-
pliance with the conditions and arrange-
ments in Rule 7d-1 need not necessarily
be the only means of satisfying the stat-
utory standards. For example, in lieu of
the requirements that a company's assets
be kept in the United States and that a
majority of s directors and officers be
citizens of the United States, it may be
possible for the company and its man-
agement to obtaln a bond which would
assure collection on any judgment ren-
dered by n United States court against
them for violation of the federal securi-
ties laws.

The Commission also has authority
under sections 6(c) and 6(e) of the Act
[15 US.C. 80a-6(c), 80-6(e)]1* to ex-
empt conditionally an applicant from
any provision of the Act. Section 6(¢c)
contains no qualifications as to the pro-
vislons of the Act from which an exemp-
tion may be granted. The Commission
has determined that in establishing an

appropriate regulatory framework for
Bo0 footnotes at end of document,

15425

foreign investment companies which
cannot satisfy the requirements of Rule
d-1, rellef, pursuant to the terms of
section 7(d), section 6(c), or pursuant
to the terms of other applicable sections
of the Act, may be appropriate. In re-
viewing all requests for permission to
register under the Act, it may also be
appropriate to take into account the
differing laws, regulations, customs and
business conditions of particular coun-
tries in which such companies are or-
ganized and the adequacy of existing
regulation in such countries. Moreover,
it may be appropriate to take into ac-
count the unique nature of the invest-
ment portfolio and management of the
foreign invesiment company. The Com-
mission, as stated above, can best make
the necessary determinations in the con-
text of a specific application.

The Commission will entertain re-
quests for orders which would permit ap-
plicants to register under the Act pur-
suant to section 7(d), which may incor-
porate other requests for exemption from
certain provisions of the Act pursuant to
section 6(c) or other applicable sections
of the Act. However, 8s a minimum pre-
requisite to filing, in order to help assure
that an applicant (1) is a bona fide and
established company, (2) Is subject o
actual regulation by an appropriate for-
elgn governmental authority, (3) would
not be dependent solely on sales in the
United States, (4) would be a vehicle for
investment primarily in foreign securi-
ties, (6) would subject itself and its man-
agement to service of process, and (6)
would provide adequate disclosure to in-
vestors in the United States, the Commis-
sion generally would expect that an ap-
pué::nt' would meet the following stand-
ards:

1. An applicant should have been in
operation for at least three years and
should have, at the time of registration,
a minimum of $50 million in net assets
and should have no less than $25 million
in ngt assets while it offers its shares for
sale in the United States.

2. An applicant should have, at the
time of registration, a minimum of 500
shareholders who are residents of the
country in which the applicant is orga-
nized and the value of whose aggregate
Investment Is at least $25 million. In ad-
dition, an applicant should limit the
number of shares to be sold to Unlted
States investors to 50 percent of its total
outstanding shares at the time of sale.
An applicant also should have more than
60 percent of the value of its portfolio
invested in securities of issuers in the
country under the laws of which such
applicant is organized or at least 75 per-
cent in securities of non-United States
1ssuers.

3. An applicant should undertake to
provide & prospectus to all United States
investors, which shall state clearly (a)
the name of the applicant Including, If
not already part of such name, the name
of the country under whose laws appli-
cant is organized; (b) all conditions and
arrangements to which applicant is sub-
ject pursuant to any order obtained un-
der the Act; (o) all material regulatory
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provisions of the Act to which applicant
is not subject by the terms of any such
order; (d) a copy, in English, of the ap-
plicable foreign law to which applicant is
subject; and (e) any other information
which is necessary or appropriate to meet
the disclosure requirements of the Act
and the Securities Act of 1833 [15 U.8.C.
7a et seq.).

4. An application prepared pursuant to
these guldelines should be filed in ac-
cordance with the procedures set forth in
Rule 0-56 [17 CFR 270,0-5]1 and other
rules under the Act; and should indicate
a willingness to file consents to service
of process by applicant and its non-resi-
dent officers, directors and investment
advisers and managers.

The Commission wishes to emphasize
that the standards set forth above are
intended to serve as guldelines for what
will be generally required as minimum
criteria for favorable consideration of
applications which do not conform to
the standards of Rule 7d-1 or which re-
quest exemption from provisions of the
Act. In any event, each application will
be considered on its own merits in the
context of the standards of section 7(d).

In order to facilitate preparation of
any such applications, and in order to
assist the Commission in considering
such application, each application should
contain the following:

(1) Identification. This should include
the name of the applicant, its form of
organization, the country in which it is
organized and country (countries) to
whose regulation it is subject, the coun~
try (countries) in which its shares are
offered or proposed to be offered for sale,
the length of time such company has
operated in the above couniry (coun-
tries) ; its fundamental Investment poli-
cles including any limitations or require-
ments regarding Investments in issuers
domiciled or doing business in particu-
lar countries and how such policies may
be changed; identification of its invest-
ment adviser, principal underwriter, cus-
todian, controlling persons, directors,
and officers and how such persons are
selected and may be changed; & descrip-
tion of its organization and operations
including its capital structure, sales load,
net asset value calculation and decision-
making mechanisms; and its current net
assets and number of shareholders,

(2) Operating restrictions. A descrip-
tion of any restrictions on transactions
between the applicant and any affiliated
persons,

(3) Applicable foreign law and regula~
tory system, This should include a sum-
mary of the forelgn law to which the
company is subject, a statement of such
company’s compliance with such law,
including an indication and explanation
of any noncompliance;* a description of
the Inspection and enforcement systems
in the country to which such company is
subject Including any requirements re-
garding standards for maintaining and
muaking available the books and records
of such company, for example, by the
approprigte governmental authority; a
description of the applicable accounting
and auditing standards to which such
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company is sub!ect. particularly noting
differences with United States standards;
and a certification by the appropriate
governmental authorlity or authorities of
the country to which such company is
subject that the statement the
applicable foreign law, including the in-
spection and enforcement systems, is
accurate.

(4) Comparison with the act. This
should include a statement of each pro-
vision of the Act with which applicant
is unable or unwilling to comply, together
with a statement of the facts by reason
of which, in applicant’s opinion, an ex-
emption from such provision is appro-
priate including, if applicable, a descrip-
tion of equivalent protections which
would be provided to United States
investors.

(5) Enforceability of the act. This
should include a description of condi-
tions to assure that “it is both legally
and practically feasible effectively to en-
force the provisions of [the Act) against
such company” and should describe the
extent to which applicant Is unable or
unwilling to comply with each under-
taking and arrangement in subparagraph
(b) of Rule 7d-1 under the Act, includ-
ing a description of equivalent conditions.

(6) Comparison with OECD rules.
This should include a statement as to
whether the country to which the appli-
cant is subject has adopted the OECD
Rules, and whether, in any event, appli-
cant is in compliance with the provisions
of the OECD Rules, including a state-
ment of the facts by reason of which,
in applicant’s opinion, noncompliance
with such provisions is appropriate and
& description of equivalent protections
accorded to investors.

(7) Supporting documents. This should
include English language versions of (a)
applicant's prospectuses or equivalent
materials for the last three years, (b)
applicant’s annual report for the last
three years, (¢) applicant's reports to
foreign regulatory suthorities for the
past three years” (d) a proposed Form
N-8B-1, which need not be executed, and
which will be construed solely as an ex-
hibit to the applcation and not as the
fling of a registration statement under
Section 8(h) of the Act [15 US.C. 80a-
8(b) 1, and (e) any additional informa-
tion and documentation which the ap-
plicant desires to submit,

By the Commission,

[sEAL] GEORGE A. FITZSIMMONS,
Secretary.
SerTEMBER 26, 1975.

[FR Doc¢.76-26371 Piled 10-1-75;8:45 am)

18ection 7(d) of the Act prohibits a for-
clgn investment company from
under the Act; however, it also provides that
& forelgn Investment company may recelye
an order permitiing its registration under
the Act if the Commission finds, “by reason
of special ciroumstances or arrangements, it
is both legally and practically feasible ef-
fectively to enforce the provisions of [the
Act]. sgalnst such company and that tho is-
suance of such order is otherwise consistent
with the public intersst and the protection
of investors.™

Title 21—Foods and Drugs

CHAPTER I—FOOD AND DRUG ADMINIS.
TRATION, DEPARTMENT OF HEALTH,
EDUCATION, AND WELF;

SUBCHAPTER D—DRUGS FOR HUMAN USE

PART 436—TESTS AND METHODS OF AS.
SAY OF ANTIBIOTIC AND ANTIBIOTIC-
CONTAINING DRUGS

Griseofulvin (Ultramicrosize) Tablets
Correction

In FR Doc. 75-23716 appearing at page
41522 in the issue of Monday, Séptember
8, 1975, the following changes should be
made In § 436.317:

1. In the sixth line from the bottom
of paragraph (a)(4), the last word
“chock-", should read “clock-".

2. The formula in paragraph (d) (3)
should read as follows:

Percent griseofulvin dissolved 3";’%'77‘;‘:'_’:

Where:

A«=Absorbance of the solution
minus the absorbance of the sample-
blank solution;

W.=Welight of the working standard !n
milligrams;

V=Volume of the dissolution medium In
lters;

A.=Absorbance of the standard solution
minus the absorbance of the standard-
blank solutlon;

P =Labeled potency of the sample In milli-
grams of griseofulvin per tablet,

3In 1973, the Commission proposed the
“Foreign Portfollo Sales Corporation Act of
1973" which included such an amendment
This proposal was introduced in the 63rd
Congress as H.R. 8256,

*Section 6(c) of the Act provides that, the
Commuission * * * may conditionally or un-
conditionally exempt any person, security.
or transaction, or any class or classes of per-
sons, securities, or transactions, from any
provision or provisions of [the Act] or of
any rule or regulation thereunder, & and to
the extent that such exemption is necessary
or appropriate in the public interest and
consistent with the protection of investors
and the purposes fairly intended by the pol-
ley and provisions of [the Act].

Section 6(e) of the Act provides that, if
in connection with any rule, regulation, or
order under thia section exempting any In-
vestment company from any provision of
section 7, the Commission deems it neces-
sary or appropriate in the public interest or
for the protection of Investors that certaln
epecified provisions of [the Act] pertaining
to registered investment companies nlmll h
applicable in respect of auch company,
provisions so specified shall apply to nm
company, and to other persons in thelr com
pany as though such company were a reg-
istered Inyestment company.

* Besides admitted noncompliance, ther®
should be included a summary, and the ux‘!ﬂ-
fon of applicant's legal counsel on the merits.
of any ltigation brought by either private
uugmt.s or governmental authorities against
applicant or ita afiliates with regard to thelr
actlons as affiliates of the applicant.

*To the extent such reports are not mat-
ters of public record, and applicant does not
desire them to be, it should be noted tbhat
SBeotion 45(a) of the Act [16 U.SC, 80a-
44(a)] provides a procedure for obtalnin
an order making specified documents r'
available to the publie, The decision on an
such request would take Into sccount the

rements of the Freedom of Informa-
tion Act (6 U.S.C. 552).
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Title 25—Indians

CHAPTER 1—BUREAU OF INDIAN AF-
FAIRS, DEPARTMENT OF THE INTERIOR

PART 221-—OPERATION AND
MAINTENANCE CHARGES

Tribal and Trust Patent Indian Lands on
San Carlos Irrigation Project, Arizona

On page 36376 of the FEDERAL REGISTER
of August 20, 1975, there was published
a4 notice of proposal to modify §§ 221,110,
291111, 221.112, and 221,114 of Title 25,
Code of Federal Regulations, dealing
with operation and maintenance assess-
ments and excess water charges on the
san Carlos Irrigation Project, Arizona.

Interested persons were given 30 days
within which to submit written com-
ments, suggestions or objections with re-
spect to the proposed amendments. No
comments, suggestions, nor objections
were received, and the proposed revisions
are hereby adopted without change, as
set forth below. The revised sections read
as follows: -
£221.110 Basic charge.

Pursuant to section 5 of the Act of
June 7, 1924 (43 Stat. 476) and in ac-
cordance with the public notice issued on
December 1, 1932, operation and mainte-
nance charges are assessable against
50,000 acres of tribal lands and trust
patent Indian lands of the San Carlos
Indian Irrigation Project within the
boundaries of the Gila River Indian Res-
ervation, Arizona. For the calendar year
1976 and subsequent years, unless
changed by further order, the basic rate
assessed Indian owned land leased and
operated by non-Indians is hereby fixed
at $18.00 per acre. The basic charge shall
entitle each scre of such leased land to
have delivered for use thercon two (2)
acre-feet of water per acre or its pro-
portionate share of the available water
supply, The assessment for those lands
leased will be payable s&s provided in
1§ 221,111 and 221.112, Charges for proj-
ect operation and maintenance costs on
account of Indian owned land used by
Indians shall not be imposed on the In-
dian owners of such land. (See Inter-
locutory Order of the Indian Clalms
Commission dated January 10, 1974, Gila
River Pima-Maricopa Indian Community
et al v. The United States of America,
Docket No. 236-E.)

§221.111 Execess water charge.

For water delivered In excess of two
2} acre-feet per acre of Indian land
leased to a non-Indian, there shall be
charged $0.50 per acre-foot per acre for
the first acre-foot of excess water or
{raction thereof delivered, and $1.50 per
acre foot or fraction thereof per acre of
wiler delivered In excess of three (3)
ncre-feet per acre: Provided, There shall
be no charge for free water delivered in
accordance with existing regulations,
§221.112 Time and place of payment.

Basie charges shall become due on Jan-
uary 1 of each year and shall be payable
on or before March 1st: Provided, No
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water shall be'delivered to lands leased
to non-Indians prior to payment of said
basic charge. Payment for excess water as
provided in § 221111 shall be made at
the time of request or prior to the de-
livery thereof. Payment of these assess-
ments and charges shall be made st the
office of the Pima Agency Superintend-
‘ent, Sacaton, Arizona.

§221.114 Application for water service.

An application for water service shall
be made to and -approved by the Super-
intendent prior to the first delivery of
water, For all subsequent deliveries of
water, .the water user will notify the
watermaster or ditchrider when delivery
is desired.

Joux ANTICHOKER, Jr.,
Area Direclor.

|FR Doc.75-26377 Plled 10-1-75:8:45 am]

Title 26—Internal Revenue

CHAPTER |—INTERNAL REVENUE SERV-
ICE, DEPARTMENT OF THE TREASURY

SUBCHAPTER A—INCOME TAX
[TD. 7378]

PART 1—INCOME TAX: TAXABLE YEARS
BEGINNING AFTER DECEMBER 31, 1953

Determination of Sources of Income; In-
come Derived by a Foreign Central Bapk
of Issue From ations of the United
States or From Deposits

By a notice of proposed rulemaking
appearing In the Feveril Recister for
July 23, 1974 (39 FR 26738), amend-
ments to the Income Tax Regulations
(26 CFR Part 1) were proposed in order
to conform such regulations to the
amendments of the Internal Revenue
Code of 1954 made by section 102 (a),
(b), and (¢) of the Forelgn Investors
Tax Act of 1966 (Pub. L. 89-809, 80 Stat,
1541, 1543), relating to sources of In-
come, and by section 435(a) of the Tax
Reform Act of 1669 (Pub. L. 91-172, 83
Stat. 625), relating to forelgn deposits
in United States banks, and to make
certain ether changes, After considera-
tion of all such relevant matter as was
presented by interested persons regard-
ing the proposed rules, the amendment
of the regulations as proposed nare
adopted by this document, subject to the
changes indicated below.

Section 102(a) (1) of the Forelgn In-
vestors Tax Act of 1966 amended section
861(a) (1) (A) of the Code, and added
section 861(c), to provide that certain
interest paid or credited befors January
1, 1973, and received by a nonresident
alien individual or foreign corporation in
a taxable year beginning after December
31, 1966, was not to be treated as income
from sources within the United States if
the Interest was not effectively connected
with the conduct of a trade or business
in the United States, This rule applies
to interest paid on deposits with persons
carrying on the banking business in the
United States or with certaln savings
and loan Institutions and to interest
earned on amounts held by insurance
companies under an agreement to pay
interest thereon. Interest paid or cred-
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ited on such deposits or amounts after
December 31, 1972, was to be treated as
income from sources within the United
States even though not effectively con-
nected with the conduct of a trade or
business in the United States. However,
this terminal date of December 31, 1872,
was postponed to December 31, 1975, by
section 435(a) (2) of the Tax Reform Act
of 1989 (Pub. L. 91-172, 83 Stat. 625);
and to December 31, 1976, by section 8
of the Act of January 3, 1875 (Pub. L.
93-625, 88 Stat, 2116,

Section 102(a) () of the Forelgn Ic-
vestors Tax Act of 1068 eliminated the
rule in section 861(a) (1) (B) of the Code
that interest paid by a resident foreign
corparation having less than 20 percent
of its gross income from sources within
the United States was not to be treated
as income from sources within the
United States. Instead, It added a new
rule in section 861<a) (1) (C) that inter-
est pald by a resident foreign corporation
having less than 50 percent of its gross
income as effectively connected with o
U.S. trade or business was not to be
treated as income from sources within
the United States. In addition, it pro-
vided & new rule in section 861¢a) (1) (D)
of the Code that a proportionate part of
the interest paid by & resident foreign
corporation was to be treated as income
from sources within the United States if
50 percent or more of its gross income
for a specified period was effectively con-
nected with the conduct by such cor-
poration of a trade or business in the
United States. An exception to these new
rules in section 881(a) (1) (C) and (D):
Provided, however, That interest pald or
credited after December 31, 1972, by the
U.8. banking branch of a resident forelgn
corporation was to be treated as income
from sources within the United States,
but section 435(a)(1) of the Tax Reform
Act of 1969 (Pub. L. 91-172, 83 Stat. 625)
accelerated this exception so as to apply
to amounts paid or credited after De-
cember 31, 1969, Bection 102{a) (2) of
the 1966 Act also added a new section
861(a) (1) (F) to the Code to provide that,
for taxable years beginning after De-
cember 31, 1966, Interest paid by a for-
eign banking branch of a U.S. corpora-
tion or U.S. partnership is not to be
treated as income from sources within
the United States.

“Section 102(3) (4) of the Forelgn In-
vestors Tax Act of 1966 expanded the ex-
emption previously accorded under sec-
tion 895 of the Code to foreign central
banks of issue. First, the section wes
made applicable also to the Bank for In-
ternational Settlements. Secondly, the
exemption applicable to income from ob-
ligations of the United States was ex-
tended to income from obligations of any
agency or instrumentality of the Unlted
States. Thirdly, the exemption was ex-
tended to interest on deposits with per-
sons carrying on the banking business,
Including any such Interest paid or cred-
ited after December 31, 1976 (the date
section 861(a) (1) (A) and (¢) cease to
apply).
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Section 102(b) of the Foreign Inves-
tors Tax Act of 1966 amended section
861¢a) (2) (B) of the Code to change the
50-percent rule therein for determining
the source of dividends paid by a for-
elgn corporation to depend on whether
the paying corporation has derived gross
income effectively connected with the
conduct of a trade or business in the
United States rather than having gross
income from sources within the United
Statets. In addition, the 100/85ths rule
for treating part of the dividend from
foreign sources for purposes of the for-
eign tax credit was made inapplicable to
dividends for which a 100-percent divi-
dends deduction is allowable under sec-
tion 245 (b) of the Code, as added by
section 104 (e) (1) of the 1966 Act (80
Stat, 1558).

Section 102(c) of the Foreign Investors
Tax Act of 1866 amended section 861(n)
(3) (C) (ii) of the Code, relating to the
90-day and $3,000 test for determining
the source of income derived from per-
sonal services performed in the United
States, to broaden the rule therein so as
to have it apply to services performed
by the nonresident alien individual for
an office or place of business maintained
in a foreign country or possession of the
United States by an individual who Is &
citizen or resident of the United States
or by a domestic partnership.

The amendments by section 102 of the
Foreign Investors Tax Act of 1966 apply
to taxable years beginning after Decem-
ber 31, 1966, or, In the case of the revised
rules on dividends, to amounts received
after December 31, 1966. The amend-
ment by section 435(a) (1) of the Tax
Reform Act of 1969 is effective with re-
spect to amounts pald or credited after
December 31, 1969,

In order to avoid confusion in making
such amendments to the Income Tax
Regulations as were necessary to con-
form to the changes made by the For-
elgn Investors Tax Act of 1966, the deci-
slon was reached to replace the pertl-
nent regulations with completely new
regulations applicable only to taxable
years beginning after December 31, 1966,
and to refer to those sections in the Code
of Federal Regulations (revised as of
January 1, 1972) where the correspond-
ing rules for taxable years beginning be-
fore January 1, 1867, may be found.

Proposed § 1.861-2(a) has been revised
by the broadening of the rule on inter-
est on refunds of Federal income tax.
The revised rule on refunds conforms to
8. Rep. No. 558, 73d Con. 38 (1934), 1039~
1 (Part 2) C.B. 615.

New §1.861-2(b) (6), relating to sec-~
tion 4912(c) debt obligations, contains
the substance of the rules adopted by
T.D, 7314, as published in the Fzperan
Reaister for May 23, 1974, 39 FR 18073,
1974-1 C.B. 172.

The rules In proposed § 1.861-2(d) re-
specting the filing of a statement in re-
gard to excluded interest have been modi-
fled 50 as to be Jess restrictive than those
that were proposed. Similar changes
have been made in proposed § 1.861-3(¢)
respecting the statement on excluded

. dividends,
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A new rule, and two examples, Qn the
inclusion of amounts in gross income in
the case of personal services performed
in the United States have been added to
§1.861-4(b) (1) for taxable years begin-
ning after December 31, 1975, The pur-
pose ol the change is to alleviate the
rigidity of the rule now contained in
§ 1,861-4(b). Example (1) is taken from
Rev. Rul. 67-153, 1867-1 C.B. 221, and ex~
ample (2) is taken from Publication 54
(Tax Guide for US, Cltizens Abroad),
1975 edition,

Proposed § 1.862-1(a) has been re-
vised to include a rule that interest paid
on an obligation of a nonresident of the
United States by a rezident of the United
States acting in his ¢apacity as a guar-
antor of the obligation of the nonresi-
dent will be treated as income from
sources without the United States. It is
based in principle on Rev. Rul. 70-377,
1970-2 C.B. 175, and § 1.861-2(a) (5).

In view of the foregoing considera-
tions, the amendments of the regula-
tions as proposed are hereby adopted,
subject to the changes set forth below:

PAracrarH 1, Section 1,861, as set forth
in paragraph 1 of the notice of proposed
rulemaking, is revised as follows:

(1) The word “and” at the end of
paragraph (a) (1) (F) is deleted,

»(2) A comma followed by the word
*“and" is added In lieu of the period at
the end of paragraph (a) (1) (G),

(3) New paragraph (a)(1)(H) s
added,

(4) The last sentence of paragraph
(c) i3 changed, and

(5) The historical note at the end of
§ 1.861 is changed.

These revised and added provisions
read as set forth below,

Panr. 2. Section 1.861-2, as set forth in
paragraph 2 of the notice of proposed
rulemaking, i5 revised as follows:

(1) Paragraph (a) ls changed,

(2) The term “(A) Through (F)” ap-
pearing in the first sentence of paragraph
(b) 1s revised to read “(A) through (H) ™,

(3) The term “January 1, 1976” ap-
pearing in the first sentence of paragraph
;l;) (1) (1) 1s revised to read “January 1,

77».

4) Paragraph
changed, =

(5) The last sentence of paragraph (b)
(1) (ii) is changed,

(6) The first sentence of paragraph
(b) (2) is changed, :

(7). Paragraph (b) (3) is changed,

(8) New subparagraph (6) is added to
paragraph (b,

(8) Paragraph (¢) (4) (1) Is changed,

(10) New paragraph (c)(4)(iii) 1is
added, and

(11) Paragraph (d) is changed.

These revised and added provisions
read as set forth below.

PaR. 3. Section 1.861-3, as set forth In

paragraph 3 of the notice of proposed
rulemaking, is revised as follows:
(1) Paragraph (a) (3) (1) 1s changed,
(2) Paragraph (b)(3) is changed, and
(3) Paragraph (c¢) is changed.
These revised provisions read as set
forth below.

MW@ s

Pax. 4. The amendment of § 1.861-4,
a3 set forth In paragraph 4 of the notice
of proposed rulemaking, Is changed by
revising paragraph (a) and by adding o
revision of paragraph (b). The revised
and added provisions read as set forth
below.

PAR. 5. The amendment of § 1.862-1
as set forth in paragraph 7 of the notice
of proposed rulemeking, 15 changed to
read as set forth below,

Pan. 6. The amendment of § 1.895-1, as
set forth in paragraph 11 of the notice
of proposed rulemaking, is changed by
revising paragraphs (b) and (¢) to read
as set forth below.

Par. 7. The amendment of §1.1441-4,
as set forth In paragraph 15 of the notice
of proposed rulemaking, is changed to
read as set forth below.

(8ec¢, 7805, Internal Revenue Code of 1054
(68A Stat, 917; 26 US.C. 7805) )

Doxarp C. ALEXANDER,
Commissioner.

Approved: September 25, 1975.

CHARLES M. WaLKER,
Assistant Secretary of the
“Treasury.

PARAGRAPH 1, Section 1.861 15 amended
by revising all of section 861(a) (1) ex-
cept the part preceding paragraph (A)
thereof, by revising subsection (a)(2)
(B) and (C) and (3)(C) (i) of section
861, by adding new subparagraph (D)
to section 861(a) (2), by adding new sub-
sections (¢), (d), and (e) to section
861, and by revising the historical note,
as follows: |

§ 1.861 Statutory provisions; income
from sources within the United
States,

8xc, 861, Income from sources within the
United States—(a) Gross imcome [from
sources within United States. * * *

(1) Interest.* * *

(A) Interest on amounts described in sub-
section (c) received by a nonresident slien
individual or a forelgn corporation, if such
interest 1s not effectivaly connected with the
conduct of s trade or business within 1ho
United States,

(B) Interest recelved from a resident alien
individual or a domestic corporation, whean
it 15 shown to the satisfaction of the Secre-
tary or his delegate that less than 20 perocf';'-
of the gross Income from all sources of such
individual or such corporation has been de-
rived from sources within the United States,
as determined under the provisions of this
part, for the 3-year period ending with the
close of the taxable year of such, individual
or such tion preceding the paymcn!
of such Interest, or for such part of such
period as may be applicable,

(C) Interest received from & forelgn cor
poration (other than interest pald or credited
by a domestic branch of a foreign corpors-
tion, If such branch i5 o in the com-
mercial banking business), when it s shown
to the satisfaction of the Secretary or his
delegate that less than 50 percent of ’Lm"
gross income from all sources of such foreign
corporation for the 3-year period ending with
the close of its taxable yéar preceding the
payment of such Interest (or for such part
of such period as the haoa beed
In existence) was effectively connected with
the conduct of a trade or business within
the United States,
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(D) In the case of interest received from o
toroign ‘corporation (other than Interest paid
or credited by a domestic branch of o for-
elgn corporation, if such branch s engaged
n the commerclal banking business), 50 per-

cent or more of the gross Income of which

rom all sources for the 3-year period ending
with the close of its taxable year preceding
the payment of such intérest (or for such
part of such period-as the tion has
hesn in exlstence) was effectively connected
with the conduct of & trade or business
within the United States, an amount of such
crest which bears the same ratlo to such
nterest as the grossa income of such forelgn
corporation for such period which was nou
rectively connected with the conduct of n
trade or business within the United States
bears to 145 gross Income from all sources,

(E) Income derived by a forelgn central
bank of issue from bankers' acceptances,

(F) Interest on deposits with a foreign
branch of a domestic corporation or & domes-~
tic partnership, If such branch is engaged
in the commercial banking business,

(G) Interest on a debt obligation which
was part of an issue with respect to which
an election has been made under section 4912
(¢) and which, when issued (or treated as is-
sued under section 49012(e)(2)). had a ma-
turity not exceeding 15 years and, when is-
sued, was purchased by one or more under-
writers with a view to distribution through
resale, but only with respect to interest at-
tributable to periods after the date of such
ciection, and

(H) Interest on s debt obligation which
was part of an issue which—

() Was part of an issue outstanding on
April 1, 1971,

(1) Was guaranteed by a United States
person,

(ill) Was treated under chapter 41 as »
debt obligation of a foreign obligor,

(iv) As of June 30, 1074, had & maturity
of not more than 15 years, and

(v) When issued, was purchased by one
or more underwriters for the purpose of dis-
tribution through resale.

(2) Dividends. * * *

(B) From a foreign corporation unless less
than 50 percent of the gross income from all
sources of such forelgn corporation for tho
3-year period ending with the close of its
taxable year preceding the declaration of stich
dividends (or for such part of such period as
the corporation has been In existence) wns
effeotively connected with the conduct of a
trade or business within the United States;
but only in an amount which bears the same
ratio to such dividends as the gross income
of the corporation for such period which was
effectively connected with the conduct of a
trade or business within the United States
bears to its gross income from all sources;
but dividends (other than dividends for
which n deduction s allowable under section
245(b)) from a foreign corporation shall, for
purposes of subpart A of part III (relating to
forelgn tax credit), be treated as income from
rources without the United States to the ox-
tent (and only to the extent) exceeding the
amount which s 100/85ths of the amount of
the deduction allowable under section 245 in
respect of such dividends, or

(C) From o forelgn corporation to the ex-
tent that such amount is required by section
:’13-4) (relating to certain dividends from
forelgn corporations) to be treated as divi-
dends from s domestic corporation which is
subject to taxation under this chapter, and to
fuch extent subparagraph (B) shall not apply
Lo such amount, or

(D) Prom a DISC or former DISC (as de-
f}hcd in section 092(a)) eoxcept to the ox-
ent attributable (as determined under regu-
‘stlons prescribed by the Secretary or his dele-
£nte) to qualified export receipts described in
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section 993(m) (1) (other than Interest and
goins described in section 985(b)(1)).

(3) Personal services, * * *

(c) - .

(1) An individual who s a citizen or resi-
dent of the United States, a domestic part-
nership, or & domestic corporation, if such
labor or services are performed for an office
or place of business maintained In a foreign
country or In a ijon of the United
States by such Individual partnership, or cor=
poration,

- - L - -

(c) Interest on deposits, ete, For purposes
of subsection (a)(1)(A), the amounts de-
scribed in this subsection are—

(1) Deposits with persons carrylng on the
banking business,

(2) Deposits or withdrawable naccounts
with savings Institutions chartered and su-
pervised as savings and loan or similar ns~
sociations under Federal or State Iaw, but
only to the extent that amounts paid or
credited on such deposits or soccounts are
deductible under section 501 (determined
without regard to section 265) in computing
the taxsble inoome of such institutlons, and

(2) Amounts held by an Insurance come-
pany under an sgreement to pay interest
thereon,

Effective with respect to amounts paid or
credited afted December 31, 1976, subsection
(8) (1) (A) asnd thls subsection shall cease
to apply.

(d) Special rules jor opplication of parc-
graphs (1)(B), (1)(C), (1) (D), and (2)(B)
of subsection (a)=—(1) Neiw entities. For pur-

of paragraphs (1) (B), (1)(0), (1) (D).
and (2) (B) of subsection (a), if the resident
alien individual, domestic corporation, or for-
olgn corporation, as the case may be, hus no
gross income from any source for the 3-year
period (or part thereof) specified, the 20 per-
cent test or the 50 percent test, as the case
may be, shall be applied with respect to the
taxable year of the payor in which payment
of the Interest or dividends, as the case may
Do, Is made.

(2) Transition rule, For purposes of para-
graphs (1) (C), (1) (D), and (2) (B) of sub-
section (a), the gross income of the foreign
corporation for any period before the first
taxable year beginning after December 31,
1060, which is effectively connected with the
conduct of a trade or business within the
United States is an amount equal to the gross
income for such period from sources within
the United States,

(o) Election to treat income from certain
aircraft and vessels as income from sources
within the United States—(1) In general,
Yor purposes of subsection (a) and section
862(a), If a taxpayer owning an alrcraft or
vessel which is section 38 property (or would
be section 38 property) but for section 48(s)
(5) leases such alroraft or vessel to a United
States person, other than a member of the
same controlled group of corporations (as
defined In sectfon 1563) as the taxpayer,
and If such aircraft or vessel 1a manufactured
or constructed in the United States, the tax-
payer may elect, for any taxable year ehding
after the commencement of such leass, to
treat all amounta includible in gross income
with respect to such alrcraft or vessel
(whether during or after the period of any
such lense), inciuding gain from sale or other
disposition of such aircraft or vessel, as
{ncomo from sources within the United
States.

[Sec. 881 as amended by sec. 3(b), Act of
Sept, 14, 1960 (Pub, L. 86-770, 74 Stat, 998);
sec. O(c), Reov. Act 1062 (76 Stat. 1001);
seo. 102 (a), (b), and (¢), Forelgn Investors
Tax Act 1068 (80 Stat. 1541, 1543); sec. 435
(s), Tax Reform Act 1069 (83 Stat, 6325);
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geo. 3(a) (2), Interest Equalization Tax Ex-
tension Act 1971 (BS Stat. 15); secs. 314(a)
and 503, Rev. Act 1071 (85 Stat. 528, 550);
socs. B and 9 (8), Act of Jan. 3, 1975 (Pub, L.
93-625, 88 Stat, 2116) |

Par. 2. Section 1.861-2 is amended to
read as follows:

§ 1.861-2 Interest.

(a) In general. (1) Gross income con-
sisting of interest from the United States
or any agency of instrumentality thereof
(other than a possession of the United
States or an agency or instrumentality
of a possession), a State or any political
subdivision thereof, or the District of
Columbia, and interest from a resident of
the United States on a bond, note, or
other interest-bearing obligation issued
or assumed by such person shall be
treated as fncome from sources within
the United States. Thus, for example,
{ncome from sources within the United
States includes interest received on any
refund of income tax Imposed by the
United States, a State of any political
subdivision thereof, or the District of
Columbia, Interest other than that de-
scribed in this paragraph is not to be
treated as income from sources within
the United States.

(2) The term “resident of the United
States”, as used in this h, in-
cludes (1) an’individual who at the time
of t of the interest is a resident
of the United States, (il) a domestic cor-
poration, (ili) a domestic P
which at any time during its taxable
year is engaged in trade or business in
the United States, or (iv) a foreign cor-
poration or a foreign partnership, which
at any time during its taxable year 1s en-
gaged in trade or business in the United
States.,

(3) The method by which, or the place
where, payment of the interest is made
is immaterial in determining whether
interest is derived from sources within
the United States.

(4) For purposes of this section, the
term “interest” includes sall amounts
treated as interest under section 483, and
the regulations thereunder. It also in-
cludes original issue discount, as defined
in section 1232(b) (1), whether or not
the underlying bond, debenture, note,
certificate, or other evidence of indebt-
edness is a capital asset in the hands of
the taxpayer within the meaning of sec-

. tion 1221.

(5) If interest is paid on an obligation
of a resident of the United States by &
nonresident of the United States acting
in the nonresident's capacity as a guar-
antor of the obligation of the resident,
the interest will be treated as Income
from sources within the United States.

(6) In the case of interest received by
a nonresident allen individual or for-
elgn corporation this paragraph (a) ap-
plies whether or not the interest is effec-
tively connected for the taxable year with
the conduct of & trade or business in the
United States by such individual or cor-
poration. :

(b) Interest not derived from U.S.
sources. Notwithstanding paragraph (a)
of this section, interest shall be treated
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a5 income from sources without the
United States to the extent provided by
subparagraphs (A) through (H), of sec-
tion 861(a) (1) and by the following sub-
paragraphs of this paragraph.

(1) Interest on bank deposits and on
similar amounts. (1) Interest pald or
credited before January 1, 1977, to a non-
resident allen individual or foreign cor-

on—

(@) Deposits with persons, including
citizens of the United States or alien in-
dividuals and foreign or domestic part-
nerships or corporations, carrying on the
banking business in the United States,

(1) Deposits or withdrawable accounts
with savings institutions chartered and
supervised as savings and loan or similar
associations under Federal or State law,
or

(¢) Amounts held by an insurance
company under an agreement to pay in-
terest thereon,

shall be treated as Income from sources
without the United States if such interest
15 not effectively connected for the tax-
able year with the conduct of a trade or
business in the United States by such
nonresident alien individual or foreign
corporation. If such interest is effectively
connected for the taxable year with the
conduct of a trade or business in the
United States by such nonresident alien
individual or foreign corporation, it shall
be treated as income from sources within
the United States under paragraph (a) of
this section unless it is treated as income
from sources without the United States
under another subparagraph of this
paragraph. For a special rule for deter-
mining whether such interest is effec-
tively connected for the taxable year with
the conduct of a trade or business in the
United States, see paragraph (c) (1) (1)
or § 1.864-4.

D Subdivision (i) (d) of this subpara~
graph applies to interest on deposits or
withdrawable accounts described therein
only to the extent that the interest pald
or credited by the savings institution de-
scribed therein is deductible under sec-
- tion 591 in determining the taxable in-
come of such institution; and, for this
purpose, whether an amount is deductible
under section 581 shall be determined
without regard to section 265, relating to
deductions allocable to tax-exempt In-
come, Thus, for example, such subdivi-
does not apply to amounts paid by
a savings and loan or similar assoclation
respect to its nonwithdraw-
or on or with respect
in restricted accounts
represent a proprietary interest in
assoclation. Subdivision (1) (b) of
subparagraph also applies to so-
called dividends paid or credited on de-
withdrawabie accounts if such

8

policyholder dividends left with the com~
pany to accumulate, prepaid insurance
premiums, proceeds of policies left on de-
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posit with the company, and overcharges
of premiums, Such subdivision does not
apply to (@) the so-called “Interest ele-
ment" in the case of anmuity or install-
ment payments under life insurance or
endowment contracts or (b) interest paid
by an insurance company to its creditors
on notes, bonds, or similar evidences of
indebtedness, if the debtor-ereditor re-
lationship does not arise by virtue of a
contract of insurance with the insurance

company.

(v) For purposes of subdivision (1) of
this subparagraph, interest received by
a partnership shall be treated as received
by each partner of such partnership to
the extent of his distributive share of
such item,

(2) Imterest from a resident alien in-
dividual or domestic corporation deriv-
ing substantial income Jfrom sources
without the United States. Interest
received from a resident alien indi-
vidual or a domestic corporation shall
be treated as income from sources
without the United States when it is
shown to the satisfaction of the district
director (or, if applicable, the Director
of International Operations) that less
than 20 percent of the gross income
from all sources of such individual or cor-
poration has been derived from sources
within the United States, as deter-
mined under the provisions of sections
861 to 863, inclusive, and the regulations
thereunder, for the 3-year period ending
with the close of the taxable year of such
individual or corporation preceding its
taxable year in which such interest is
paid or credited, or for such part of such
period as may be applicable. If 20 percent
or more of the gross income from all
sources of such Individual or corporation
has been derived from sources within the
United States, as so determined, for such
3-year period (or part thereof), the en-
tire amount of the interest from such in-
dividual or corporation shall be treated
as income from sources within the
United States.

(3) Interest from a foreign corpora-
tion not deriving major portion of its in-
come from a U.S. business. (1) Interest
from a foreign corporation which, at any
time during the taxable year, is engaged
in trade or business in the United States
shall be treated as Income from sources
without the United States when it is
shown to the satisfaction of the district
director (or, if applicable, the Director
of International Operations) that (a)
less than 50 percent of the gross incoms
from all sources of such foreign corpora~
tion for the 3-year period ending with the
close of its taxable year preceding its tax-
able year in which such interest is paid or
credited (or for such part of such period
as the corporation has been In exist-
ence) was effectively cormected with the
conduct by such corporation of a trade
or business in the United States, as de-
termined under section 864(¢c) and
§ 1.864-3, or (b) such forelgn corpora-
tion had

of a trade or business fn the United
States. :

-
—

(i) If 50 percent or more of the gross
income from all sources of such foreign
corporation for such 3-year perfod (or
part thereof) was effectively connected
with the conduct by such corporation of
& trade or business in the United State:
see section 861(a (1) (D) and paragraph
(e)(1) of this section for determining
the portion of interest from such corpo-
ration which is treated as income from
sources within the United States.

ii1) For purposes of this subparagraph
the gross Income which is effectively con-
nected with the conduct of a trade or
business in the United States includes ti
gross income which, pursuant to section
882 (d) or (e) and the regulations there-
under, §s treated as income which is ef-
fectively connected with the conduct of
& trade or business In the United States

(iv) This subparagraph does not ap-
ply to interest pald or credited afte:
December 31, 1969, by a branch in the
United States of a foreign corporation if,
at the time of payment or crediting, suc!
branch fs engaged in the commercin!
banking business in the United State:
furthermore, such interest is treated un-
der paragraph (a) of this section as in-
come from sources within the United
States unless it s treated as income from
sources without the United States unde;
subparagraph (1) or (4) of this para-
graph

(4) Bankers’ acceptances. Interest de-
rived by a foreign central bank of issuc
from bankers’ acceptances shall be treat-
ed as fncome from souces without the
United States. For this purpose, a for-
eign central bank of issue is a bank which
is by law or government sanction the
principal authority, other than the gov-
ernment itself, issuing instruments in-
tended to circulate as currency. Such &
bank is generally the custodian of the
banking reserves of the country under
whose laws it is organized.

(5) Foreign banking branch of a do-
mestic corporation or partmership. In-
terest pald or credited on deposits with a
branch outside the United States (as de-
fined in gection 7701(a)(9)) of a do-
mestic corporation or of a domestic part-
nership shall be treated as income from
sources without the United States if, at
the time of payment or erediting, such
branch s engaged in the commercial
banking business. For purposes of ap-
plying this subparagraph, it s immate-
rial (1) whether the domestic corporn-
tion or domestic partnership is carry-
ing on a banking business in the United
States, (i1) whether the recipient of the
interest is a citizen or resident of the
United States, a foreign corporation, or
& foreign partnership, dif) whether the
interest is effectively connected with the
conduct of a trade or business in the
United States by the recipfent, or (iv
whether the deposits with the branch lo-
cated outside the United States are pay-

. able in the currency of a forelgn country

Notwithstanding the provisions of
§ 1.863-8, interest to which this subpara-
graph applles shall be treated as income
from sources within the foreign country
possession of the United States, or other
territory in which the branch is located.
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(6) Section 4912(c) debt obligations—
(1) In general. Under section 861(a) (1)
(@), interest on a debt obligation shall
not be treated as income from sources
within the United States if—

(@) The debt obligation was part of an
issue of debt obligations with respect to
which an election has been made under
section 4912(¢) (relating to the treatment
of such debt obligations as debt obliga-
tions of a foreign obligor for purposes of
the interest equalization tax),

(b) The debt obligation had a matu-
rity not exceeding 15 years (within the
meaning of subdivision (il) of this sub-
paragraph) on the date it is originally
issued or on the date it is treated under
section 4912(c) (2) as issued by reason of
being by a certain domestic cor-

poration,

(¢) The debt, obligation, when origl-
nally issued, was purchased by one or
more underwriters (within the meaning
of subdivision (iil) of this subparagraph)
with a view to distribution through resale
(within the meaning of subdivision (iv)
of this subparagraph), and

(d) The interest on the debt obliga-
tion is attributable to periods after the
effective date of an election under sec-
tion 4912(¢c) to treat such debt obliga-
tions as debt obligations of a foreign
obligor for purposes of the interest equal-
{zation tax,

(1) Maturity not exceeding 15 years.
The date the debt obligation is Issued or
treated as issued is not included in the
15 year computation, but the date of
maturity of the debt obligation is in-
cluded in such computation,

(ill) Purchased by one or more under-
writers. For purposes of this subpara-
graph, the debt obligation when origin-
ally issued will not be treated as pur-
chased by one or more underwriters un-
less the underwriter purchases the debt
obligation for his own account and bears
the risk of gain or loss on resale. Thus,
for example, & debt obligation, when or=~
iginally issued, will not be treated as pur-
chased by one or more underwriters if the
underwriter scts only in the capacity of
an agent of the issuer. Neither will a debt
obligation, when originally issued, be
freated as purchased by one or more un-
derwriters if the agreement between the
underwriter and issuer is merely for a
“best efforts” underwriting, for the pur-
chase by the underwriter of all or a por=
ton of the debt obligations remaining
unsold at the expiration of a fixed period
of time, or for any other arrangement
under the terms of which the debt obliga-
tions are not purchased by the under-
writer with a view to distirbution through
resale. The fact that an underwriter.is
related to the issuer will not prevent the
underwriter from meeting the require-
ments of this subparagraph. In determin-
Ing whether a related underwriter meets
the requirements of thls subparagraph
consideration shall be given to whether
the purchase by the underwriter of the
debt obligation from the issuer for re-
sale was effected by a transaction subject
‘o conditions similar to those which
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(lv) With a view to disiribution
through resale. (@) An underwriter who
purchased a debt obligation shall be
deemed to have purchased it with a view
to distribution through resale if the re-
quirements of (b) or (¢) of this subdivi-
glon (iv) are met.

(b) The requirement of this subdivi-
sion (D) is that—

(1) The debt obligation 15 registered,
approved, or listed for trading on one
or more foreign securities exchanges or
forelgn established securities markets
within 4 months after the date on which
the underwriter purchases the debt ob-
ligation, or by the date of the first in-
terest payment on the debt obligation,
whichever is later, or

(2) The debt obligation, or any sub-
stantial portion of the issue of which the
debt obligation is a part, is actually
traded on one or more foreign securities
markets on or within 15 calendar days
after the date on which the underwriter
purchases the debt obligation.

For purposes of this subdivision (iv), a
forelgn established securities market in-
cludes any foreign over-the-counter
market as reflected by the existence of
an inter-dealer quotation system for reg-
ularly disseminating to brokers and
dealers quotations of obligations by iden-
tified brokers or dealers, other than quo-
tations prepared and distributed by a
broker or dealer in the regular course of
his business and containing only quota-
tions of such broker or dealer,

(¢) The requirements of this subdivi-
sion (c) are that, except as provided in
(d) of this subdivision, the underwriter
is under no written or implied restriction
imposed by the Issuer with respect to
whom he may resell the debt obligation
and either—

(1) Within 30 calendar days after he
purchased the debt obligation the under-
writer or underwriters either () sold it
or (i) sold at least 95 percent of the face
amount of the issue of which the debt
obligation is & part, or

(2) (1) The debt obligation Is evidenced
by an instrument which, under the laws
of the jurisdiction in which it is issued, Is
either negotiable or transferable by as-
signment (whether or not it Is registered
for trading), and (#) it appears from
all the relevant facts and circumstances,
including any written statements or as-
surances made by the purchasing under-
writer or underwriters, that such debt
obligation was purchased with a view to
distribution through resale.

{(d) The requirements of (¢) of this
subdivision may be met whether or not
the underwriter is restricted from resell-
ing the debt obligations—

(1) To a United States person (as de-
fined in section 7701(a) (30)) or

(2) To any particular person or persons
pursuant to a restriction imposed by, or
required to be met in order to comply
with, United States or forelgn securi-
ties or other law.

(v) Statement with return, Any tax-
payer who is required to file a tax return
and who excludes from gross income in-

terest of the type specified In this sub-
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paragraph must comply with the require-
ments of paragraph (d) of this section.

(vi) Effect of termination of IET. If
the interest equalization tax expires, the
provisions of section 861(a) (1) (G) and
this subparagraph shall apply to interest
paid on debt obligations only with respect
to which a section 4912(c) election was
made. -

(vil) Definition of term underwriter.
For purposes of section 861(a) (1) (G)
and this subparagraph, the term “under-
writer” shall mean any underwriter as
defined in section 4918(c) (1).

(c) Special rules—(1) Proration of in-
terest from a foreign corporation deriv-
ing major portion of its income from
U.S. business. If, after applying the first
sentence of paragraph (b) (3) of this sec-
tion to interest to which that paragraph
applies, it is determined that the interest
may not be treated as Income from
sources without the United States, the
wmount of the interest from the forelgn
corporation which at some time during
the taxable year is engaged in trade or
business in the United States which 13
to be treated as Income from sources
within the United States shall be the
amount that bears the same ratio to such
interest as the gross income of such for-
elgn corporation for the 3-year period
ending with the close of its taxable year
preceding its taxable year in which such
interest is pald or credited (or for such
part of such period as the corporation
has bheen in existence) which was effec-
tively connected with the conduct by
such corporation of a trade or business in
the United States bears to its gross in-
come from all sources for such period.

(2) Payors having no gross income for
period preceding taxable year of pay-
ment. I the resident alien individual,
domestic corporation, or forelgn cor-
poration, as the case may be, paying in-
terest has no gross income from any
source for the 3-year period (or part
thereof) ed In subparagraph (2)
or (3) of paragraph (b) c this section, or
subparagraph (1) of this paragraph, the
20-percent test or the 50-percent test, or
the apportionment formula, as the case
may be, described In such subparagraph
shall be applied solely with respect to the
taxable year of the payor In which the
interest is paid or credited, This subpara-
graph applies whether the lack of gross
income for the 3-year period (or part
thereof) stems from (e ousiness in-
actlvity of the payor, from the fact that
th: payor is & corporation which Is newly
created or organized, or from any other
cause.

(3) Transitional rule. For of
applying paragraph (b)(3) of this sec-
tion, and subparagraph (1) of this para-
graph, the gross income of the forelgn
corporation for any period before the
first taxable year beginning after Decem-~
ber 31, 1966, which is from sources within
the United States (determined as pro-
vided by sections 861 through 863, and
the regulations thereunder, as in effect
immediately before amendment by sec-
tion 102 of the Foreign Investors Tax Act
of 1966 (Pub, L. 89-809, 80 Stat, 1541))
shall be treated as gross income for such

FEDERAL REGISTER, VOL. 40, NO. 192—THURSDAY, OCTOBER 2, 1975




45432

period which is effectively connected with

the conduct of a trade or business in the

Wu Btates by such foreign corpora-
on.

making determinati
graph (2) or (3) of paragraph (b) of
tmlmuon.oraubpanmph (1) or (3)

ftems
income under chapter 1 of the Code, and
(i) The gross income of a forelgn
corporation which is effectively con-
nected with the conduct of a trade or
business in the United States is to be
determined under section 882(b) (2) and
by excluding any items specifically ex-
cluded from gross income under chapter
1 of the Code, and
(1if) The gross Income from all sources

payer who is required to flle 8 return
and applies any provision of this section
to exclude an amount of interest from
his gross iIncome must file with his return
& statement setting forth the amount so
exeluded, the date of its receipt, the name
and address of the obligor of the interest,

the United States may be used for this
purpose. See §§1.6012-1(b)(1)(}) and
1.6012-2(g) (1) (D).

(e) Effective date. This sectlon applies

ginning before January 1, 1987, see 26
CFR 1.861-2 (Rev. as of Jan. 1, 1972).

Par. 3. Section 1.861-3 Is amended by
revising parsgraph (a)(3), by redesig-
nating paragraph (b) as paragraph (¢),
by adding a new paragraph (b), by re-
vising paragraph (¢) as so redesi
and by adding a new paragraph (d).
These revised and added provisions read
as follows:

§ 1L.861-3 Dividends.

(s General. * * *

(3) Dividend from a foreign corpora-
tion— 1) In general, (a) A dividend de-
scribed in this subparagraph is a divi-
dend from a foreign corporation (other
than a dividend to which subparagraph
(4) of this paragraph applies) unless
less than 50 percent of the gross income
from all sources of such foreign corpora-
tion for the 3-year period ending with
the close of iis taxable year preceding
the taxable year In which occurs the
declaration of such dividend (or for such
part of such period as the corporation
has been in existence) was effectively
connected with the conduct by such cor-
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poration of & trade or business in the
United States, as determined under sec-
tion 864(c) and § 1.864-3. Thus, no por-
tion of a dividend from a foreign corpo-
ration shall be treated as Income from
sources within the United States under
section 861 (a) (2) (B) if less than 50
percent of the groups income of such for-
eign corporation from all sources for
such 3-year period (or part thereof) was
effectively connected with the con-
duct of & trade or business in the United
States or If such foreign corporation had
gross income for such 3-year pericd (or
part thereof) but none was effectively
connected with the conduct by such cor-
poration of a trade or business in the
United States.

(b) If 50 percent or more of the gross
income from all sources of such foreign
corporation for such 3-year period (or

the amount of the dividend which is to
be treated as income from sources within
the United States under section 861(a)
(2) (B) shall be the amount that bears
the same ratio to such dividend as the
gross income of such foreign corporation
for such 3-year perfod (or part thereof)
which was effectively connected with the
conduct by such corporation of a trade
or husiness in the United States bears to
its gross Income from all sources for such

(¢) For purposes of this subdivision
(1), the gross income which is effectively
connected with the conduct of a trade or
business in the United States includes
the gross income which, pursuant to sec-
tion 882 (<) or (e), is treated as income
which s effectively connected with the
conduct of a trade or business in the
United States.

(1) Rule applicable in applying limita-
tion on amount of foreign tax credit. For
purposes of determining under section
904 the limitation upon the amount of the
foreign tax credit—

(a) So much of a dividend from a for-
eign corporation as exceeds (and only
to the extent it s0 execeds) the amount
which is 100/85ths of the amount of the
deduction allowable under section 245
(a) In respect of such dtvidend, plus

(D) An amount which bears the same
proportion to any section 78 dividend
to which the dividend from the foreign
corporation gives rise as the amount of
the excess determined under (@) of this
subdivision bears to the total amount of
the dividend from the foreign corpora-
tion,

shall, notwithstanding subdivision ¢1) of
this subparagraph, be treated as income
from sources without the United States.
This subdivision applies to a dividend for
which no dividends-reeeived deduction is
allowed under sectiom 245 aor for which
the 85 percent dividends-reeelved deduc-
tion Is allowed under seetion 245(a) but
does not apply to a dividend for which a
deduction is allowable under section 245
(b). All of a dividend for which the 100
percent dividends-received deduction is
allowed under section 245(b) shall be

treated as Income from sources within
the United States for purposes of deter-
mining under section 904 the lmitation
upon the amount of the foreign tax
credit. If the amount of a distribution of
property other than money (constituting
a dividend under section 316) is deter-
mined by applying section 301(b) (1) (C),
such amount must be used as the divi-
dend for purposes of applying (@) of this
subdivision even though the amount used
for purposes of section 245(a) is deter-
mined by applying section 301(b) (1)
(D). In making determinations under
this subdivision, a dividend (other than
a section 78 dividend referred to in )
of this subdivision) shall be determined
without regard to section 78.

(i) IMustrations. The application of
this subparagraph may be illustrated by
the following examples:

lwnpk (1). D, s domestic corporation,
owns 80 percent of the outstanding stock
of M, a foreign manufacturing corporation.
M, which makes its returns on the basis of
the calendar year, has earnings and profits
of $200,000 for 1071 and 60 percent of its
gross lncome for that year is effectively con-
nected for 1971 with the conduct of & trade
or business in the United States. For an un-
interrupted period of 36 months ending on
December 31, 1970, M has been engaged In
tradoe or business In the United States and
has recelved gross income effectively con-
nected with the conduct of a trade or busi-
ness in the United States amounting to 00
percent of its gross Income from all sources
for such period. The only distribution by M
to D for 1671 is n cash dividend of $100,000;
of this amount, $50,000 ($100,000x80%) i
treated under subdivision (1) of this subpars-
‘graph as income from sources within the
United States, and 340,000 ($100,000—860,-
000) s trested under § 1.862-1(a) (2) as ln-
come from sources without the United States.
Accordingly, under section 245(a), D & en-
titled to » dividends-received deduction of
851,000 (300,000 85% ), and under subdivi-
slon (11) of this su $40,000 (8100,-
000 — [£51,000 X 100/85]) s treated as in-
come from sources without the United States
for of determining under section
204(a) (1) or (2) tho lmitation upen the
amount of the foreign tax credit,

Example (2). () The facts are the same ns
In exnmple (1) except that the distribution
for 1971 conslsts of property which hes o
falr market value of $100,000 and an adjusted
basis of 630,000 In M's hands fmmedintely
before tho distribution. The amount of the
dividend under section 316 is $58,000, deter-
mined by applying section 301(b) (1) (C) ns
follows

Portion of adjusted basls of property
attributable to gross income of M
effectively connected for 1071 with
conduct of trade or business In
United States ($30,000%60%).. $18. 000

Portion of fair market value of prop-
erty attributable to gross inoome
of M not effectively connected for
1971 with conduct of trade or busi-
ness in United States (8100000
40%)

Total dividend. ..o . 58, 000

(D) Of tho total diyidend, €34.800 (858.-
000 6398 (percentage spplicable to 3-ycn-'
porloa)) 15 trented unller subdivision (1) of

as income from sources
‘mm- the United States, and §23,200 (856.-
000X 405 ) is treated under § 1.862-1(a)(2)
as income from sources without the United
States. Howeyer, by reason of section 245(c)

..........................
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the ndjllﬂled basls of the meﬂ)' (830.-
»0) ia used under section 245(s) In deter-
mining the dividends-receiyed deduction.
rhus, under section 2456(n), D i3 entitled to
» dividends-received deductiion of #15300
(430,000 X 0% X85% ) .

(¢) Under subdivision (i1) of this subpara-
graph, the amount of the dividend for pur-
poses of applying (@) of that subdivision is
o amount (858,000) determined by apply-
ing seotion 801(b)(1)(C) rather than the
swmount ($30,000) determined by applying
section  801(Db) (1) (B). Accordingly, under
subdiviston (i1) of this subparagraph $40,000
(458,000 — [#15,300 ¢ 100/85]) Is treated as
income from sources without the United
States for purposes of determining under
section 904(a) (1) or (2) the limitation upon
the amount of the forelgn tax credit,

rrample (3)., (8) D, & domestic corpora-
tlon which makes its returns on the basis
of the calendar year, owns 100 percent of
the outstanding stock of N, a forelgn cor-
poration which is not & less developed colin-
try corporation under section 002(d). N,
which makes its returns on the basis of
the calendar year, has total groas incomefor
1971 of $100,000, of which £80,000 (including
$20,000 from sources within forelgn country
X) s effectively connected for that year with
the conduct of s trade or business in the
United States. For 1971 N is assumed to have
pald $27,000 of Income taxes to country X
ad to have acoumulated profits of $81,000
for purposes of section 902(c)(1)(A). N's
sccumulsted profits in excess of foreign in-
come taxes amount to $54,000. For 1971 D
ives & cash dividend of $42,000 from N,
which is D's only income for that year.

(b) Por 1971 D chooses the benefits of the
forelgn tax eredit under section 601, and
ns o rosult i required under section 78 to
include In gress income aAn amount egual
‘0 the forelgn Income taxes of $21,000
(327,000 % $43,000/854,000) it is deomed to
have pald under section 902(a) (1), Thus,
sssuming no other deductions for the taxablo
year, D has groas Income of §63,000 (842,000
311.000) for 1971 jess a dividends-received
deduction under section 245(a) of $28,560
(842,000 x $80,000/8100,000] x85%), or tax-
able Income for 1971 of $34.440.
¢} Under subdivision (i1} of this subpara-
§raph, for purposes of determining under
wection 904(a) (1) or (2) the limitation upon
the amount of the foreign tax credit, $12,600
s troated o2 income from sources without
the United States, determined as follows:

Excess of dividend from N~ over
amount which M 100/85ths  of
smount of sec, 245(n) deduction

2,000 —~ [$28,560100/85} )

Froportionate part of sec. 78 dividend
$21,000 % $8,400,/$42,000)

O

Taxable income from sources
without the United States.. 12, 600

Erample (4), A, an individual citizen of
the United States who makes his return on
the basls of the calendar year, receives in
}ml A& cash dividend of $10,000 from M, a
forelgn corporation, which makes its return

0 the basls of the calendar year. For the 8-
Tear perfod ending with 1970 M has been
engaged In trade or business in the United
'\'If'» and has received gross Income effec-
“vely connected with the conduct of o trade
T business in the United States amounting

0 80 percent of its gross Income from all.

rources for such perfod. Of the total dividend,
82,000 ($10,000X80% ) 18 treated under sub=
divislon (1) of this subparagraph as income
from nources within the United States and
#2000 (810,000—-$8.000) is trested under
! 1862-1(a) (2) s Income from sources with-
:t‘n e United States. Since under section
245 no dividends received-deduction is allow-
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abls to an Individual, A Iz entitled under sub-
division (l1) of this subparagraph to’ freat
the entire dividend of $10,000 ($10,000 - [80 X
100/85]) as Income from sources without the
United States for purposes of determining
under section 904(a) (1) or (2) the limita-
tion upon the amount of the foreign tax
credit,

(b) Special rules—(1) Foreign cor-
poration having no gross income for pe-
riod preceding declaration of dividend.
If the foreign corporation has no gross
income from any source for the 3-year
period (or part thereof) specified in par-
agraph (a) (3) (i) of this section, the 50-
percent test, or the apportionment for-
mula, ¢ the case may be, described in
such paragraph shall be applied solely
with respect to the taxable year of such
corporation in which the declaration of
the dividend occurs. This subparagraph
applies whether the lack of gross income
for the 3-year period (or part thereof)
stems from the business inactivity of the
foreign corporation, from the fact that
such corporation is newly created or or-
ganized, or from any other cause.

(2) Transitional rule. For purposes of
applying paragraph (a)(3) () of this
section, the gross income of the foreign
corporation for any period before the
first taxable year beginning after De-
cember 31, 1966, which is from sources
within the United States (determined
as provided by sections 861 through 863,
and the regulations thereunder, as in
effect immediately before amendment by
section 102 of the Forelgn Investors Tax
Act of 19668 (Pub. L. 89-800, 80 Stat.
1541)) shall be treated as gross income
for such period which Is effectively con-
nected with the conduct of & trade or
business within the United States by
such foreign corporation.

(3) Gross income determinations. In
making determinations under subpara-
graph (2) or (3) of paragraph (a) of
this sectlgn. or subparagraph (2) of this

p —

(1) The gross Income of & domestic
corporation {3 to be determined by ex-
cluding any Iitems specifically excluded
from gross Income under chapter 1 of
the Code.

(11) The gross income of a forelgn
corporation which is effectively con-
nected with the conduct of a trade or
business in the United States Is to be
determined under section 882(b) (2) and
by excluding any items specifically ex-
cluded from gross income under chap-
ter 1 of the Code, and

(ili) The gross income from all sources
of a foreign corporation is to be deler-
mined without regard to section 882(b)
and without excluding any items other-
wise specifically excluded from gross in-
come under chapter 1 of the Code.

(¢) Statement with refurn. Any tax-
payer who is required to file a return
and applies any provision of this section
to exclude any dividend from his gross
Income must file with his return a state-
ment setting forth the amount so ex-
cluded, the date of its receipt, the name
and address of the corporation paying
the dividend, and, if known, the location
of the records which substantiate the
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amount of the exclusion. A statement
from the paying corporation setting
forth such information and indicating
the amount of the dividend to be treated
as income from sources within the
United States may be used for this pur-
pose. See $8186012-1(b)(1)(D and
1.6012-2(g) (1) (D).

(d) Effective date. This section ap-
plies with respect to dividends received
or accrued after December 31, 1966. For
corresponding rules applicable with re-
spect to dividends recelved or accrued
before January 1, 1967, see 26 CFR
1.861-3 (Rev. as of Jan. 1, 1972),

Pan. 4. Section 1.861-4 is amended by
revising paragraph (a) and by adding a
new paragraph (d), as follows:

§1.861-4 Compensation for labor or
personal services.

(a) I'n general, (1) Gross income from
sources within the United States in-
cludes compensation for labor or per-
sonal services performed in the United
States irrespective of the residence of
the payer, the place in which the con-
tract for service was made, or the place
or time of payment; except that such
compensation shall be deemed not to
be income from sources within the
United States, if—

(1) The labor or services are per-
formed by a nonresident alien individual
temporarily present in the United States
for a period or periods not exceeding a
total of 90 days during his taxable

year, 3

(31) The compensation for such labor
or services does not exceed In the aggre-
gate s gross amount of $3,000, and

(i) The compensation Is for labor or
services performed as an employee of,
or under any form of contract with—

(@) A nonresident alien individual,
foreign partnership, or foreign corpora-
tion, not engaged in trade or business
within the United States, or

(b)Y An individual who s a citizen or
resident of the United States, a domestic
partnership, or a domestic corporation,
if such labor or services are performed
for an office or place of business main-
tained in a foreign country or in a pos-
session of the United States by such in-
dividual, partnership, or corporation.

(2) As a4 general rule, the term “day™,
asused in subparagraph (1) () of this
paragraph, means a calendar day during
any portion of which the nonresident
alien individual is physically present in
the United States,

(3) Solely for purposes of applying
this paragraph, the nonresident alien
individual, forelgn partnership, or for-
eign corporation for which the non-
resident allen individual is performing
personal services in the United States
shall not be considered to be engaged
in trade or business in the United States
by reason of the performance of such
services by such individual.

(4) In determining for purposes of
subparagraph (1) (i) of this paragraph
whether compensation received by the
nonresident alien individual exceeds in
the aggregate a gross amount of $3,000.
any amounts received by the individual
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from an employer as advances or re-
imbursements for travel expenses in-
curred on behalf of the employer shall
be omitted from the compensation re-
ceived by the individual, to the extent of
expenses incurred, where he was required
to account and did account to his em-
ployer for such expenses and has met the
tests for such acceunting provided in
§1.162-17 and paragraph (e)(4) of
§274-5. If advances or reimburse-
ments exceed such expenses, the amount
of the excess shall be included as com-
pensation for personal services for pur-
poses of such subparagraph. Pensions
and retirement pay attributable to labor
or personal services performed in the
United States are not to be taken into
account for purposes of subparagraph
(1) (1D of this paragraph. (5) For defini-
tion of the term “United States”, when
used In & geographical sense, see sections
638 and 7701(a) (9).

(b) Amount includible in gross in-
come—(1) Tazable years beginning after
December 31, 1975. (1) If a specific
amount is pald for labor or personal
services performed in the United States,
that amount (if income from sources
within the United States) shall be in-
cluded I the gross income, If no accu-
rate allocation or segregation of compen-
sation for labor or personal services per-
formed in the United States can be made,
or when such labor or service is per-
formed partly within and partly without
the United States, the amount to be in-
cluded in the gross income shall be deter-
mined on the basis that most correctly
reflects the proper source of income un-
der the facts and eircumstances of the
particular case. In many cases the facts
and clircumstances will be such that an
apportionment on the time basis will be
acceptable, that Is, the amount to be in-
cluded in gross income will be that
amount which bears the same relation to
the total compensation as the number of
days of performance of the labor or serv-
ices within the United States bears to the
total number of days of performance of
labor or services for which the payment
is made. In other cases, the facts and cir-
cumstances will be such that another
method of apportionment will be
acceptable,

(1) The application of this subpara-
graph may be illustrated by the following
examples:

Example (1). B, a nonresident allen indi-
vidual, was employed by M from March 1,
1976, to June 12, 1076, a total of 104 days, for
which he recelved compensation in the
amount of $12,240, During that period B was
present in the United States 50 days. Under
his contract B was subject to call at all times
by his employer and was in a payment status
on a 7-day week basis, There was no specific
agreement as to the amount of pay for sary-
fces performed within the United States:
moreover, he received his stipulated salary
payments regardless of the number of days
per woek he actually performed services. Un-
der these clrcumstances the amount of com-
pensation to be included in gross inoome as
income from sources within the United States
will bo 8694385 (812,240 x 50/104).

f Ezample (2). O, n citizen of the United
{ Btates, was a resident of a forelgn country
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pe:
United States is $2,200 ($17,600 x 30/240),

(2) Tazxable years beginning before
January 1, 1976. If a specific amount is
pald for labor or personal services per-
formed in the United States, that
amount df income from sources within
the United States) shall be included in
the gross income. If no accurate alloca-
tion or segregation of compensation for
labor or personal services performed in
the United States can be made, or when
such labor or service is performed partly
within and partly without the United
States, the amount to be included in the
gross income shall be determined by an
apportionment on the time basis; that
is, there shall be included In the gross
income an amount which bears the same
relation to the total compensation as
the number of days of performance of
the labor or services within the United
States bears to the total number of days
of performance of labor or services for
which the payment is made.

» L » - -

(d) Efective date. This section applies
with respect to taxable years
after December 31, 1966. For correspond-
ing rules applicable to taxable years be-
ginning before January 1, 1967, see 26
CFR 1.861-4 (Rev. as of Jan. 1, 1972).

Par. 5. Section 1.861-5 Is revised to
read as follows:

§ 1.861-5 Rentals and royalties.

Gross income from sotirces within the
United States Includes rentals or royal-
ties from property located in the United
States or from any interest in such prop-
erty, including rentals or royalties for
the use of, or for the privilege of using,
in the United States, patents, copyrights,
secret processes and formulas, good will,
trademarks, trade brands, franchises,
and other like property. The income aris-
ing from the rental of property, whether
tangible or intangible, located within the
United States, or from the use of prop-
erty, whether tangible or intangible,
within the United States, is from sources
within the United States. For taxable
years beginning after December 31, 1966,
gains described In section 871 (&) (1) (D)
and section 881(a) (4) from the sale or
exchange after October 4, 1966, of pat-
ents, copyrights, and other like property
shall be treated, as provided in section
8%71(e) (2), as rentals or royalties for the
use of, or privilege of using, property or
an interest in property. See paragraph
(e) of §1.871-11,

Par. 6. Section 1.861-8 Is amended by
revising paragraph (b) to read as
follows:

§ 1.861-8 Computation of taxable in.
come from sources within the United

(b) Personal exemptions. The deduc-
tions for the personal exemptions allowed
by section 151 or 642(b) shall not be
taken into account for purposes of para-
graph (a) of this section but shall be
allowed as deductions from the taxable
income computed thereunder, if and to
the extent that such deductions are al-
lowable for purposes of computing the
taxable income of the taxpayer. See scc-
tions 641(b), 873, 904(c), and 931(e), and
the regulations thereunder.

Par, 7. Section 1,862-1 is amended by

revising paragraph (a) to read as
follows:
§ 1.862-1 Income specifically from

sources without the United States.

(a) Gross income. (1) The following
items of gross income shall be treated as
lnoo:wr;e from sources without the United
States:

(D) Inferest other than that specified
in section 861(a) (1) and § 1.861-2 as be-
ing derived from sources within the
United States;

(i) Dividends other than those de-
rived from sources within the United
States as provided In section 861(a) (2)
and § 1.861-3;

(iii) Compensation for labor or per-
sonal services performed without the
United States;

(iv) Rentals or royalties from properts
located without the United States or from
any interest in such property, including
rentals or royalties for the use of, or for
the privilege of using, without the Unitad
States, patents, copyrights, secret proc-
esses and formulas, good-will, trade-
marks, trade brands, franchises, and
other like property:

(v) Galns, profits, and income from the
sale of real property located without the
United States; and

(vl) Gains, profits, and income derived
from the purchase of personal property
within the United States and its sale
without the United States.

For rules treating certain interest as in-
come from sources without the United
States, see paragraph (b) of §1.861-2
For the treatment of compensation for
labor or personal services performed
partly within the United States and
partly without the United States, see
paragraph (b) of § 1.861-4.

(2) In applying subparagraph (1) (v}
of this paragraph for taxable years be-
ginning after December 31, 1966, galns
described in section 871(m) (1) (D) and
section 881(a)(4) from the sale or ex-
change after October 4, 1066, of patents,
copyrights, and other like property shall
be treated, as provided in section 871(¢)
(2), as rentals or royalties for the use ol
or privilege of using, property or an in-
terest in property. See paragraph (e) 0
§1.871-11.

(3) For determining the time and Pli"‘f
of sale of personal property for purposes
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of subparagraph (1) (vl of this para-
graph, see paragraph (¢) of §1.861-7.

(4) Income derived from the
property within the United
St within & possession
of the United States shall be treated as
derived entirely from within that pos-
sess10m.

(5) If interest is paid on an obligation
of a nonresident of the United States by
a resident of the United States acting In
the resident’s capacity as a guarantor of
the obligation of the nonresident, the
interest will be treated as income from
sources without the United States.

(6) For rules treating certain interest
a5 income from sources without the
United States, see paragraph (b) of
§1.861-2,

(7) For the treatment of compensa-
ton for labor or personal services per-
formed partly within the United States
and partly without the United States,
see paragraph (b) of § 1.861-4.

L - - - -

Pan. 8. Section 1.863-6 Is revised to read
as follows:
£1.863-6 Income from sources within

a foreign country or possession of the
United States.

The principles applied in §§ 1.861-1 to
1863-5, inclusive, for determining the
gross and the taxable income from
sources within and without the United
States shall generally be applied, for pur-
poses of the income tax, in de
the gross and the taxable income from
sources within and without a foreign
country, or within and without & posses-
sion of the United States. This section
shall not apply, however, to the extent
it is determined by applying § 1.863-3
that a portion of the taxable Income is
from sources within the United States
and the balance of the taxable Income is
from sources within a foreign country or
possession of the United States. In the
application of this section the name of
the particular foreign country or posses-
slon of the United States shall be substi-
tuted for the term “United States”, and
the term “domestiec” shall be construed
to mean created or organized in such for-
elgn country or possession. In applying
tection 861 and the regulations thereun-
der for purposes of this section, refer-
ences to sections 243, 245, and 931 shall be
excluded, and the exception in section
861(n) (3) shall not apply. In the case of
any item of income, the income from
sources within a foreign country or pos-
sesslon of the United States shall not ex-
ceed the amount which, by applying any
provision of §% 1.861-1 to 1.863-5, inclu-
slve, without referenceé to this section, is
lreated as income from sources without
the United States.

Pan. 9. Section 1.864-2 1s amended by
revising paragraph (b) (2) (1) and (iv)
to read as follows:

§ l.S(--.I-Z Trade or business within the
United States.
. . - - -

(b) Performance of. personal services
for foreign employer. * * *

RULES AND REGULATIONS

(2) Rules of application. * * *

() Solely for purposes of applying
this paragraph, the nonresident alien
individual, forelgn partnership, or
foreign corporation for which the non-
resident alien individual §s performing
personal services in the United States
shall not be considered to be engaged in
trade or business in the United States by
reason of the performance of such serv-
ices by such individusl

» » » Ll »

(y) In determining for purposes of
subparagraph (1) of this paragraph
whether compensation received by the
nonresident alien individual exceeds in
the aggregate a gross amount of $3,000,
any amounts received by the individual
from an employer as advances or reim-
bursements for travel expenses incurred
on behalf of the employer shall be
omitted from the compensation received
by the individual, to the extent of ex-
penses incurred, where he was required
to account and did account to his em-
ployer for such expenses and has met the
tests for such accounting provided in
§ 1.162-17 and paragraph (e) (4) of §1.-
274-5. If advances or reimbursements
exceed such expenses, the amount of the
excess shall be included as compensation
for personal services for purposes of such
subparagraph. Pensions and retirement
pay attributable to personal services
performed in the United States are not
to be taken into account for purposes of
subparagraph (1) of this paragraph.

Pan. 10. Section 1.895 is amended by re-
vising section 895 and the historical note
to read as follows:

§ 1.895 Suatutory provisions; income
derived by a foreign central bank of
issue from obligations of the United
States or from bank deposits,

Sro, 895, Income dertved dy a foreign cen-
tral bank of issus from obligations of the
United States or from bank deposifs. Income
derived by a foreign central bank of lssue
from obligations of the United States or of
any sgency or Instrumentality thereof (in-
cluding beneficial Interests, participations,
and other Instruments issued under section
302{c) of the Federal National Mortgage As-
sociation Charter Act (12 US.C. 1717) ) which
are owned by such forelgn central bank of
issue, or derived from interést on deposits
with persons carrying on the banking busi-
ness, shall not be included in gross income
and shall be exempt from taxation under this
subtitle unless such obligations or deposits
are held for, or used in connection with, the
conduct of commercial banking functions or
other commercial activities. For purposes of
the preceding sentence the Bank for Inter-
national Settlements shall be treated as a
forelgn central bank of issue,

[Scc. BO5 as ndded by sec. 1, Act of May 4,
1961 (Pub, L. 87-29, 756 Stat, 64); as amended
by se¢. 102(s) (4), Forolgn Investors Tax Act
1966 (80 Stat. 1543) )

Par. 11, Section 1.885-1 is amended to
read as follows:

454395

§ 1.895-1 Income derived by a forcign
central bank of issue, or by Bank for
International Settlements, from obh-
ligations of the United States or from
bank deposits,

(a) In general. Income derived by &
foreign central bank of issue from obli-
gations of the United States or of any
agency or instrumentality thereof, or
from Interest on deposits with persons
carrying on the banking business, is ex-
cluded from the gross income of such
bank and is exempt from income tax il
the bank is the owner of the obligations
or deposits and does not hold the obliga-
tions or deposits for, or use them in
connection with, the conduct of a com-
mercial banking function or other com-
mercial activity by such bank. For pur-

of this section and paragraph (1)
of §1.1441-4, obligations of the United
States or of any agency or instrumental-
ity thereof include beneficial interests,
participations, and other Iinstruments
issued under section 302(c) of the Fed-
eral National Mortgage Associalion
Charter Act (12 U.S.C. 1717). See 24 CFR
Part 1600 et seq.

(b) Foreign central bank of issue, (1)
A foreign central bank of issue is a bank
which is by law or government sanction
the principal authority, other than the
government itself, issuing Instruments
intended to circulate as currency. Such
a bank is generally the custodian of the
banking reserves of the country under
whose law It is organized. See also para-
graph (b) (5) of §1.861-2. (2) The ex-
clusion granted by section 885 applies to
an instrumentality that is separate from
o foreign government, whether or not
owned in whole or In part by a foreign
government. For example, foreign banks
organized along the lines of, and per-
forming functions similar to, the Fed-
eral Reserve System qualify as foreign
central banks of issue for purposes of
this section. (3) The Bank of Interna-
tional Settlements shall be treated as
though it were a forelgn central bank of
issue for purposes of obtaining the ex-
clusion granted by sectlon 895.

(c) Ownership of United States obli-
gations or bank deposits, The exclusion
does not apply if the obligations or bank
deposits from which the Income is de-
rived are not owned by the foreign cen-
tral bank of issue. Obligations held, or
deposits made, by a foreign central bank
of issue as agent, custodian, trustee, or in
any other fiduciary capacity, shall be
considered as not owned by such bank
for purposes of this section,

(d) Commercial banking function or
other commercial activity. The exclusion
applies only to obligations of the United
States or of any agency or instrumen-
tality thereof, or to bank deposits, held
for, or used in connection with, the con-
duct of a central banking function and
not to obligations or deposits held for,
or used In connection with, the conduct
of commercial banking functions or
other commercial activities by the for-
elgr central bank.

(e) Other exclusions. See section 861
(a) (1) (A) and §1.861-2(b) (1) and (4),”
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for special rules relating to interest paid
or_ credited before January 1, 1977, on
depesits and on similar amounts and for
rules on interest derived from bankers’
acceptances. For exemption from with-
holding under § 1.1441-1 on income de-
rived by a foreign central bank of issue,
or by the Bank for International Set-
tlements, from obligations of the United
States or of any agency or instrumental-
ity thereof, or from bank deposits, see
§1.1441-400).

() Effective date. This section shall
apply with respect to taxable years be-
ginning after December 31, 1966. For cor-
responding rules. applicable to taxable
years beginning before January 1, 1967,
see 26 CFR 185-1 (Rev, as of Jan, 1,
1972).

Par. 12. Section 1.802-1 is amended
by revising pragraph (¢) to read as
follows:

§ 1.902-1 Credit for domestic corporate
sharcholder of a foreign corporation
(before amendment hy Revenue Act
of 1962).

. - - » -

(c) Source of income of foreign sub-
sidiaries and country to which tar is
deemed to be paid. For the purpose of
section 904(a) (1) (relating to the per-
country limitation), a dividend from a
foreign corporation (at least 10 percent
of whose voting stock is owned by & do-
mestic corporation) shall be deemed to
be derived from sources within the for-
eign country or possession of the United
States under the laws of which such for-
elgn corporation is created or organized,
to the extent that under section 861(a)
(2) (B) (before amendment by section 9
(¢), Revenue Act of 1962, 76 Stat. 1001)
such dividend is treated as income from
sources without the United States. In ad-
dition, for purposes of section 904 all in-
come, war profits, and excess profits taxes
pald, or deemed to be paid under section
902, by such foreign corporation to any
foreign country or possession of the
United States shall be deemed to be pald
to the foreign country or possession
under the laws of which such foreign
corporation is created or organized.

PaAR. 13. Section 1.902-3 is amended by
adding a new pamgmph (d) (1) to read
as follows:

§ 1.902-3 Credit for domestic corporate
sharcholder of a foreign corporation
f;?;r amendment by Revenue Act of

52 )«

(d) Source of income from first-tier
corporation and country to which tax is
deemed paid—(1) Source of income. For
purposes of section 904(a) (1) (relating to
the per-country limitation), in the case
of a dividend recelved by a domestic
shareholder from a first-tler corporation
there shall be deemed to be derived from
sources within the foreign country or pos-
session of the United States under the
laws of which the first-tier corporation is
. oreated or organized the sum of the
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amounts which under paragraph-(a) (3)
(11) of § 1.861-3 are treated, with respect
to such dividend, as income from sources
without the United States,

Pan. 14, Section 1.1441-3 is amended by
revising paragraph (¢) (1) to read as
follows:

§ 1L1441-3 Exceptions and rules of spe-
cial applieation.

» » » - -

(¢) Interest—(1) Government obliga-
tions, Withholding is required under
£ 1.1441-1 In the case of interest paid on
obligations issued on or after March 1,
1941, by the United States or any agency
or instrumentality thereof. See section
103 and the regulations thereunder, re-
lating to the taxation of such interest,
and § 1.1461-1, relating to ownership
certificates.

- - - . -

Pax. 15, Section 1.1441-4 is amended by
adding a new paragraph () to read as
follows:

§ 1.1441-4 Exemptions from withhold-
ing.
- - » » -

(1) Income of Joreign centiral bank of
issue or Bank for International Settle-
ments. (1) Section 895 provides for the
exclusion from gross income of certain

Ancome derived by a foreign central bank

of issue, or by the Bank of International
Settlements, from obligations of the
United States or of any agency or instru-
mentality thereof or from bank deposits.
In the absence of knowledge that a for-
eign central bank of issue, or the Bank
for International Settlements,1s operat~
ing without the scope of the exclusion
granted by section 885, the withholding
agent is not required to withhold under
§ 1.1441-1 upon income derived by such
bank from obligations of the United
States or of any agency or instrumen-
tality thereof, or upon interest derived
from deposits with persons carrying on
the banking business, if the withholding
agent recelves from the bank a statement
certifying that the bank—

(1) Is a foreign central bank of issue,
or the Bank for International Settle-
ments, as the case may be,

(i) Is the owner of the obligations of
the United States or of any agency or in-
strumentality thereof, or the owner of
such bank deposits, as the case may be,
and

(ill) Does not, and will not, hold such
obligations or such bank deposits for, . or
use them in connection with, the con-
duct of a commercial banking function
or other commercial activity.

(2) A copy of the statement filed pur-
suant to subparagraph (1) of this para-
graph shall be forwarded by the with-
holding agent with, and attached to,
the Form 10428 required by para-
graph (¢) of §1.1461-2 with respect to
payments of income made on such obli-
gations or bank deposits during the cal-
endar year.

[FR Doc.75-26298 Filed 8-20-75;10:02 am )}

Title 32—National Defense
CHAPTER XVI—SELECTIVE SERVICE
SYSTEM

PART 1622—CLASSIFICATION RULES
AND PRINCIPLES

CFR Correction

Section 1622.2 appearing on page 23 of
the volume 32 CFR Part 1600 to End, Re-
vised as of July 1, 15975 i8 corrected o
read in its entivety as follows.

§ 1622.2  Classes,

Each registrant shall be classified in
onea of the classes established in this
Part.

(38 FR 44015, Deo. 20, 1074)
Basis

The amendatory language reading, “In
$1622,2, the introductory text i
amended to read as follows”, as it ap-
peared in FR Doec. T4-29640, (39 FR
44015, Dec. 20, 1974) was !ncorrw:::
stated. The amendatory language should
have read, “Section 1622.2 is revised to
read as follows".

Title 45—Public Welfare

CHAPTER X—COMMUNITY SERVICES
ADMINISTRATION

PART 1076—ECONOMIC DEVELOPMENT
PROGRAMS

Subpart—Spoclal Impact Program Policies
and Priorities

tered by the Community Services Adr m!.
istration is a national program estabd-
lished by statute which focuses on a
limited number of organizations and on
the community economic development
approach to the elimination of lloun.-'
This subpart establishes the policy of
CSA's Office of Economic Development
(OED) with respect to the objectives
priorities, and structure of the Spccial
Impact Program and its CDC gran m"-
This policy statement was develope
cooperation with grantees and 1
sents a landmark effort in the establish-
ment of policy representing both the
responsibilities of the administering
fice and the recipients of financial assist-
ance.

CSA welcomes comments and recom-
mended changes. Please address all cor-
respondence to Louis Ramirez, Assoc
Director, Office of Economic De
ment, Community Services Adminis!
tion, 1200-19th Street, NW, Wash
ton, D.C. 20506, Comments must be
celved on or before November 3, 197

Effective date, This subpart is effective
on or before November 3, 1975.

BerT A. GALLEGOS,
Director

Subpart—Special Impact Program Policles and
Se:bp Prcvmu

0«
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1076.5-1 Applicability.

1076.5-2 Purpose. AN

1076.6-3 Demonstration aspect of specisd
impact program. »

1076.5-4 Role of Office of Economic Deve
opment.
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