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5(a)), and 40 CFR Part 51, the Adminis-
trator disapproved portions of the New
York implementation plan which did not
provide for the reporting of periodic in-
crements of progress toward compliance
by affected sources or categories of
sources.
New York State, on January 17, 1974,
submitted supplemental information
which consisted of a revised Part 205
(Photochemically Reactive Solvents and
Organic Solvents from Certain Proc-
esses—New York City Metropolitan
Area) of Subchapter A, Chapter III, Title
6 of New York's Official Compilation of
Codes, Rules and Regulations (6
NYCRR). The revision to the regulation,
which became effective on January 28,
1974, changes the compliance date from
December 31, 1974 to January 31, 1974.
On March 4, 1974 (39 FR 8175), the
Environmental Protection Agency (EPA)
announced that the above mentioned
supplemental information would be avail-
able for public comment for a period
of 30 days. The comment period ended
on April 3, 1974 and no comments were
received by the EPA Regional Office.
The compliance date revision for Part
205 eliminates the need for increments
of progress, since 40 CFR 51:15(c) does
not require such increments in cases
where the final compliance date does not
extend beyond January 31, 1974.
Therefore, the EPA disapproval of
Part 205 of Title 6 of the New York Offi-
cial Compilation of Codes, Rules and
Regulations is revoked. This regulation
shall become effective on October 17,
1974.

(42 US.C. 1867¢~5)
Dated: September 11, 1974.

JOHN QUARLES,
Acting Administrator,

Part 52 of Chapter I, Title 40 Code of
Federal Regulations is amended as
follows:

Subpart HH—New York

1, In §52.1670, paragraph (c¢) is
amended by revising subparagraph (3)
as follows:

§ 52.1670 Identification of plan.
. . - B >
(c) * & »

(3) October 26, 1973, November 27,
1973, January 17, 1974.

§ 52,1677 [Amended]

2. In § 52.1677, paragraph (b) is re-
vised by deleting all reference to sec-
tion 205.10(c). #

[FR Doc.74-21502 Filed 9-16-74;8:45 am]

[FRL 264-3]
SUBCHAPTER E—PESTICIDE PROGRAMS

PART 180—TOLERANCES AND EXEMP-
TIONS FROM TOLERANCES FOR PESTI-
CIDE CHEMICALS IN OR ON RAW AGRI-
CULTURAL COMMODITIES

" Thiabendazole

In response to a petition (PP4E1478)
submitted by Dr. C. C. Compton, Inter-
regional Research Project No. 4, State

RULES AND REGULATIONS

Agricultural Experiment Station, Rut-
gers University, New Brunswick, NJ
08903, on behalf of the IR-4 Technical
Committee, the U.S. Department of Ag-
riculture, the Agricultural Experiment
Station of Maine, the Maine Department
of Agriculture, and the Maine Potato
Commission, a notice was published by
the Environmental Protection Agency in
the FeperaL REcISTER of July 24, 1974
(39 FR 26917), proposing establishment
of a tolerance for negligible residues of
the fungicide thiabendazole (2-(4-thi-
azolyl) benzimidazole) in or on the raw
agricultural commodity potatoes, which
have been grown from seed potatoes
treated with the fungicide, at 0.1 part
per million. No comments or requests for
referral to an advisory committee were
received.

It is concluded that the proposal should
be adopted.

Therefore, pursuant to provisions of the
Federal Food, Drug, and Cosmetic Act
(sec. 408(e), 68 Stat. 514; 21 U.S.C. 346a
(e)), the authority transferred to the
Administrator of the Environmental
Protection Agency (35 FR 15623), and
the authority delegated by the Adminis-
trator to the Deputy Assistant Adminis-
trator for Pesticide Programs (39 FR
18805), § 180.242 is amended by insert-
ing the new paragraph “0.1 part per
million (negligible residue) * * *" after

the paragraph “0.1 part per million for:

combined residues * * *”, as follows:
§ 180.242 Thiabendazole; tolerances for

residues.
N - - . L]

0.1 part per million (negligible residue)
in or on potatoes which have been grown
from seed potatoes treated with thia-
bendazole.

L3 L] * L .

Any person who will be adversely
affected by the foregoing order may at
any time on or before October 17, 1974,
file with the Hearing Clerk, Environ-
mental Protection Agency, Room 1019E,
4th & M Streets, S.W., Waterside Mall,
Washington, D.C. 20460, written objec-
tions thereto in quintuplicate. Objections
shall show wherein the person filing will
be adversely affected by the order and
specify with particularity the provisions
of the order deemed objectionable and
the grounds for the objections. If a hear-

ing is requested, the objections must
state the issues for the hearing. A hear-
ing will be granted if the objections are
supported by grounds legally sufficient
to justify the relief sought. Objections
may be accompanied by a memorandum
or brief in support thereof.

Effective date. This order shall bécome
effective on Septemkber _7, 1974,
(Sec. 408(e), 68 Stat. 514 (21 US.C. 346a
(e)))

Dated: September 12, 1974.

Hrunry J. KORrp,
Deputy Assistant Administrator
for Pesticide Programs.

[FR Doc.74-21507 Filed 9-16-74;8:45 am)

[FRL 264-5]

PART 180—TO!I ERANCFS AND EXEMP-
TIONS FROM TOLERANCES FOR PESTI-
CIDE CHEMICA! S IN OR ON RAW AGRI-
CULTURAL COMMODITIES

Isopropyl m-Chlorocarbanilate and Iso-
propyl Carbanilate; Interim Tolerances

In response to two petitions (PP’s
2F'1276 and 2F1277) submitted by PPG
Industries, Inc., 1 Gateway Center, Pitts-
burgh, PA 15222, a notice was published
by the Environmental Protection Agency
in the FEperAL REGISTER of July 16, 1974
(39 FR 26044), prorosing establishment
of interim tolerances for residues of the
herbicides isopropyl m-chlorocarbanilate
(CIPC) and isopropyl carbanilate (IPC),
respectively, in or on various raw agri-
cultural commodities at various levels.
No comments or requests for referral to
an advisory committee were received.

It is concluded that the proposal
should be adopted.

Therefore, pursuant to provisions of
the Federal Food, Drug, and Cosmetic
Act (sec. 408(e), 68 Stat. 514; 21 US.C.
346a(e)), the authority transferred to
the Administrator of the Environmental
Protection Agency (35 FR 15623), and
the authority delegated by the Adminis-
trator to the Deputy Assistant Adminis-
trator for Pesticide Programs (39 FR
18805), § 180.319 is amended by aipha-
betically inserting two new items in the
table as follows:

§ 180.319 Interim tolerances.

. . & * L

Substance Use

Raw agricultural commodity

. . - .
Isopropyl carbanilate (IPC)....... Herbieide. - oo oooonaeas

150, yl
g (CIPC).

m-~chlorocarbanilate ..... VR T

5 Hay of alfalfa, clover, and grass.

2 Alalfa, clover, and grass. g

0.1 Flaxsced, lentils, Jettuce, peas, 5
flower seed, spinach, and suga beets
(roots and tops). i

Eggs; milk; and the meat fal, and med
byproducts of cattle, goats NoE%
horses, poultry, and sheep.

o Hay o alfalfa, clover, and grass.

2 Alfalfa, clover, and grass. e
0.3 Beans (dry and sucewlont), b mm‘
berries, blueberries, cranberries, P

(dry and dsuccule‘m),‘ lm.sphcmes,
nach, and sugar beet tops.
ci,"'mu_ garlic, onions, rice gxxﬁx}i
safflower seed, sugar beet roots, %

tomatoes. il
Eggs; milk; and the meat, fot, 8
meat byproducts of cattle, g0
hogs, horses, poultry, sud sheep,
® -

CSae
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Any person who will be adversely af-
fected by the foregoing order may at any
time on or before October 17, 1974, file
with the Hearing Clerk, Environmental
Protection Agency, Room 1019E, 4th &
M Streets, S.W., Waterside Mall, Wash-
ington, D.C. 20460, written objections
thereto in quintuplicate. Objections shall
show wherein the person filing will be
adversely affected by the order and
specify with particularity the provisions
of the order deemed objectionable and
the grounds for the objections. If a hear-
ing is requested, the objections must state
the issues for the hearing, A hearing will
be granted if the objections are supported
by grounds legally sufficient to justify the
relief sought. Objections may be accom-
panied by a memorandum or brief in
support thereof.

Effective date. This order shall become
effective on September 17, 1974,
(Sec. 408 (e), 68 Stat. 514 (21 US.C. 346a(e)))

Dated: September 12, 1974.

Henry J. KOrp,
Deputy Assistant Adminisirator
for Pesticide Programs.

[FR Doc.74-21505 Filed 9-16-74;8:45 am]

[FRL 264-6]

PART 180—TOLERANCES AND EXEMP-
TIONS FROM TOLERANCES FOR PESTI-
CIDE CHEMICALS IN OR ON RAW AGRI-
CULTURAL COMMODITIES

Perchloroethylene

No comments or requests for referral
fo an advisory committee were received
in response to a notice published by the
Environmental Protection Agency in the
FeperaL REGISTER of July 24; 1974 (39 FR
26918), proposing that perchloroethyl-
ene, when used as a solvent or cosolvent,
be exempted from the requirement of a
tolerance when used in accordance with
good agricultural practice as an inert (or
occasionally active) ingredient in pesti=
cide formulations applied to growing
crops or to raw agricultural commodities
after harvest. The maximum percentage
In the formulation is to be limited to 0.6
percent.

It is concluded that the proposal
should be adopted,

Therefore, pursuant to provisions of
the Federal Food, Drug, and Cosmetic
Act (sec. 408(e), 68 Stat. 514: 21 U.S.C.
346a(e)), the authority transferred to
the Administrator of the Environmental
Protection Agency (35 FR 15623), and
the authority delegated by the Adminis-
trator to the Deputy Assistant Adminis-
trator for Pesticide Programs (39 FR
18805), § 180.1001 is amended by alpha-
betically inserting a new item in the table
ln paragraph (c), as follows:

§ 180.1001 Exemption from the require-
ment of a tolerance.

. L] L] L] K3
(c) * = »

RULES AND REGULATIONS

Inert Limits Uses
Ingredients
- - - - -
Perchloro- Not more than 0.6% of BSolvent,
ethylene. ~ pesticide f(:rmulmlou. o cosolvent,
- -

Any person who will be adversely af-
fected by the foregoing order may at any
time on or before October 17, 1974, file
with the Hearing Clerk, Environmental
Protection Agency, Room 1019E, 4th & M
Streets, SW., Waterside Mall, Washing-
ton, D.C. 20460, written objections there-
to in quintuplicate. Objections shall show
wherein the person filing will be ad-
versely affected by the order and specify
with particularity the provisions of the
order deemed objectionable and the
grounds for the objections. If a hearing
is requested, the objections must state the
issues for the hearing. A hearing will
be granted if the objections are sup-
ported by grounds legally sufficient to
justify the relief sought. Objections may
be accompanied by a memorandum or
brief in support thereof.

Effective date. This order shall become
effective on September 17, 1974,

(Sec. 408(e), 68 Stat. 514 (21 US.C. 346a
(e)))

Dated: September 12, 1974,

Henry J. KORP,
Deputy Assistant Administrator
for Pesticide Programs.

[FR D00.74-21504 Filed 9-16-74;8:45 am]

[FRL 264-4]

PART 1BO—TOLERANCES AND EXEMP-
TIONS FROM TOLERANCES FOR PESTI-
CIDE CHEMICALS IN OR ON RAW AGRI-
CULTURAL COMMODITIES

Ethylene

In response to a petition (PP4E1457)
submitted by the U.S, Department of
Agriculture, a notice was published by
the Environmental Protection Agency in
the FEpERAL REGISTER of July 15, 1974
(39 FR 25960), proposing establishment
of an exemption from the requirement
of a tolerance for residues of ethylene
when used to stimulate witchweed germi-
nation in control programs. No requests
for referral to an advisory committee
were received. One comment was received
from the North Carolina Department of
Agriculture in support of the proposal.

It is concluded that the proposal
should be adopted.

Therefore, pursuant to provisions of
the Federal Food, Drug, and Cosmetic
Act (sec. 408(e), 68 Stat. 514; 21 U.S.C.
346a(e) ), the authority transferred to
the Administrator of the Environmental
Protection Agency (35 FR 15623), and
the authority delegated by the Admin-
istrator to the Deputy Assistant Admin-
istrator for Pesticide Programs (39 FR
18805), § 180.1016 is revised to read as
follows:
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§ 180.1016 EKEihylene; exemption from
the requirement of a tolerance.

Ethylene is exempted from the require-
ment of a tolerance for residues when:

(a) Used as a plant regulator on fruit
and vegetable crops In conformity with
good agricultural practice before or after
harvest, or

(b) Injected into the soil to cause pre-
mature germination of witchweed in
corn, cotton, peanut and soybean fields
as part of the U.S. Department of Agri-
culture witchweed control program.

Any person who will be adversely af-
fected by the foregoing order may at any
time on or before October 17, 1974, file
with the Hearing Clerk, Environmental
Protection Agency, Room 1019E, 4th &
M Streets, S.W., Waterside Mall, Wash-
ington, D.C. 20460, written objections
thereto in quintuplicate. Objections shall
show wherein the person filing will he
adversely affected by the order and spec-
ify with particularity the provisions of
the order deemed objectionable and the
grounds for the objections. If a hearing is
requested, the objections must state the
issues for the hearing. A hearing will be
granted if the objections are supported
by grounds legally sufficient to justify
the relief sought. Objections may be ac-
companied by & memorandum or brief in
support thereof,

Effective date. This order shall become
effective on September 17, 1974,
(Sec. 408(e), 68 Stat. 514 (21 U.S.C. 346a(e)))
Dated: September 12, 1974.

Henry J, Kore,
Deputy Assistant Administrator
for Pesticide Programs.

[FR Doc.74-21506 Filed 9-16-74:8:45 am]

Title 41—Public Contracts and Property
Management

CHAPTER 101—FEDERAL PROPERTY
MANAGEMENT REGULATIONS
SUBCHAPTER E—SUPPLY AND PROCUREMENT
[FPMR Amdt. E-150]

PART 101-26—PROCUREMENT SOURCES
AND PROGRAMS

Subpart 101-26.6 —Procurement Sources
of the Department of Defense

PURCHASE PROGRAMS OF THE DEFENSE
FUEL SupPLY CENTER

This amendment prescribes proce-
dural changes concerning the fuel and
petroleum purchase programs of the
Defense Fuel Supply Center (DFSC),
including a new due date for the sub-
mission of estimated requirements for
lubricating oils (nonaircraft) and new
DFSC correspondence symbols relating
to certain programs.

1. Section 101-26.602-1 Is amended as
follows:

§ 101-26.602-1 Procurement of lubri-
cating oils, greases, and gear lubri-
cants,

(a) The Defense Fuel Supply Center
will make annual procurements of lu-
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bricating oils, greases, and gear lubricants
for ground type (nonaircraft) equipment
and of aircraft engine oils on an annual
program basis. Estimates of requirements
for items covered by these programs will
be solicited anmually from agencies on
record with the Defense Fuel Supply
Center in time for the requirements to
arrive at the Center on the following
schedule:

Purchsse Due on or

program befare
Lubricating oils (monair- 41 November 15.
Adreraft engine ofls. ... 4.2 June 15.
Grease and gear oils. ... 4.4 October 15.

(h) Activities not on record but re-
quiring procurement support shall sub-
mit requests to; Commander, Defense
Fuel Supply Center, Attn: DFSC:PG,
Cameron Station, Alexandria, VA 22314,
on or before the requirement due dates
specified in § 101-26.602-1(a). Submis-
sion of requirements is not required if:

. - * - -

9. Section 101-26.602-3 is amended
as follows:

§ 101-26.602-3 Procarement of gaso-
line, fuel oil (diesel and burner),
kerosene, and solvents.

(a) Estimates of annual requirements
will be solicited annually by the Defense
Fuel Supply Center from agencies on
record so as to reach that activity ap-
proximately 45 days before the due date
shown in Defense Fuel Supply Center
geographic alignment of States set forth
in § 101-26.602-3 (d) and (e). The re-
quirements call will be accomplished by
mailing a computer produced record of
the file data for each delivery point that
has been identified to each submitfing
addressee; instructions for validation and
return will be included. Activities not on
record but requiring procurement sup-
port shall prepare and submit estimates
on DFSC Form 15:18, for petroleum ifuel
requirements, or on DFSC Form 15:20,
for solvents, to the Defense Fuel Supply
Center, Cameron Station, Alexandria,
VA 22314. Mustrations of these forms
are contained in § 101-26.4904. Cepies
may be obtained on request from: Com-
mander, Defense Fuel Supply Center,
Attention: DFSC:PE, Cameron Station,
Alexandria, VA 22314.

» » * . -

(b) Agency requirements will be solic-
ited for procurement by the Defense Fuel
Supply Center and contracts resulting
from these solicitations will be summa-
rized in confract bulletins, separately for
each Defense Fuel Supply Cenfer geo-
graphic region, and distributed to agen-
cies on record. Activities of agencies re-
quiring additional contract bulletins shall
submit requests to: Commander, Defense
Fuel Supply Center, Attention: DFSC:
PE, Cameron Station, Alexandria, VA
22314.

3. Section 101-26.602-4(d) is revised
to read as follows:

RULES AND REGULA“ONS
§ 101-26.602-4 Procurement of coal.

- A - L -

(d) Copies of DD Form 416 may be
obtained from: Commander, Defense
Fuel Supply Center, Attention: DFSC:
PH, Cameron Station, Alexandria, VA
22314.

- - - * -

(Sec. 205(c), 63 Stat. 300 (40 U.S.C. 486(¢c)))

E flective date. This regulation is effec~
tive September 17, 1874.

Dated: September 6, 1974,

ARTHUR F. SAMPSON,
Administrator of General Services.

[FR Doec.74-21267 Filed 9-16-74:8:45 am]

Title 43—Public Lands: Interior

CHAPTER II—BUREAU OF LAND MAN-
AGEMENT, DEPARTMENT OF THE
INTERIOR

APPENDIX—PUBLIC LAND ORDERS
[Public Land Order 5433]
[New Mexico 16885]

NEW MEXICO

Powersite Restoration No. 585; Partial
Revocation of Waterpower Designation
No. 1, New Mexico No. 1 and Partial
g:;ocation of Powersite Reserve No.

By virtue of the authority contained
in section 24 of the Act of June 10, 1920,
41 Stat. 1075, as amended, 16 U.S.C. 818
(1970), and pursuant to the determina-
tion of the Federal Power Commission in
DA-84-New Mexico, it is ordered as
follows:

1. The departmental order of Au-
gust 7, 1916, creating Waterpower Desig-
nation No. 1, New Mexico No. 1, and the
Executive Order of Sepfember 30, 1916,
creating Powersite Reserve No. 548, are
hereby revoked so far as they affect the
following described land:

NEw MEeXIco PRINCIPAL MERIDIAN

T.23 N, R. 10 E,
sec. 27, lot 1.

The area described aggregates 47.44
acres of land in Rio Arriba County.

In its determination DA-84-New
Mexico, the Federal Fower Commission
determined that it had no objection to
the revocation of Powersite Reserve No.
548 and Waterpower Designation No. 1
so far as they related to the above de-
seribed land. '

2. The State of New Mexico declined
to exercise its preference right to select
any or all of the lands involved for high-
way rights-of-way or material sites as
provided by section 24 of the Federal
Power Act of June 10, 1920, supra.

3. Subject to valid existing rights, the
provisions of existing withdrawals and
the requirements af applicable law, the
lands shall at 10 a.m. on October 9, 1974,
be open to the operation of the public
land laws generally, All valid applica-
tions received at or prior to 10 a.m. on
October 9, 1974, shall be considered as
simultaneously filed at that time. Those
received thereafter shall be considered in
the order of filing. The lands have been

and will continue to be open to applica-
tions and offers under the mineral leas-
ing laws, and to location and entry under
the U.S. mining laws. ,
Inquiries concerning the lands should
be addressed to Chief, Division of Tech-
nical Services, Bureau of Land Manage-
ment, Post Office Box 1449, Santa Fe,
New Mexico 87501,
Jack O. HorToN,
Assistant Secretary
- of the Interior.
SEPTEMBER 3, 1974,
[FR Doe. 74-21470 Filed 9-16-74;8:45 am]|

% Title 46—Shipping

CHAPTER I—COAST GUARD,
DEPARTMENT OF TRANSPORTATION

[CGD 74-119]

REVOCATION AND RECODIFICATION

The Coast Guard is revoking Part 170
and recodifying Parts 136, 137, and 143
of Title 46, Code of Federal Regulations,
Parts 136, 137, and 143 are reissued as
Parts 4, 5, and 9 respectively of Title 46.

46 CFR Part 170 contains the general
provisions for the numbering of undocu-
mented vessels, statistics on numbering,
and “boating accident reports” and acci-
dent statistics. The substantive boating
regulations that 46 CFR Part 170 is-ad-
dressed to were revoked in the Federal
Register issue of October 7, 1972 (37 FR
21404). Because of this revocation, 46
CFR Part 170 does not serve any useful
purpose and is being revoked.

46 CFR Part 136, Marine Investiga-
tions Regulations, 46 CFR Part 137, Sus-
pension and Revocation Proceedings, and
48 CFR Part 143, Extra Compensation
for Overtime Services, now appear be-
tween Subchapter J, Electrical Engineer-
ing, and Subchapter M, Bulk Grain Car-
goes, in Title 46. 46 CFR Parts 136, 137,
and 143 are being reissued as 46 CFR
Parts 4, 5, and 9 respectively in Subchap-
ter A, Procedures Applicable to the Pub-
He, to which these parts are logically re-
lated. The recodification will promote
reader understanding and facilitate
reference.

Furthermore, 46 CFR 4.01-1 and 46
CFR 4.01-5 are revoked because they are
references to 46 CFR Part 173 that has
been revoked, and 46 CFR Part 136 that
is recodified as 46 CFR Part 4 by this
document.

Since these amendments are not sub-
stantive, notice and public procedure aré
unnecessary under 5 U.S.C. 553(b) 3]
(B), and they are effective immedizately
under 5 U.S.C. 553(d) (3).

In consideration of the foregoing
Chapter 1, of Title 46, Code of Federal
Regulations is amended as follows:

1. 46 CFR Part 170 is reyoked.

(46 U.S.C. 1488, 49 CFR 1.46(b))

2. 46 CFR Part 4.01-1 and 46 CFR Part
4.01-5 are revoked and Parts 136, 137, and
143 of Title 46, Code of Federal Regula-
tions are adopted as amendments to Sub-
chapter A of the same title by adding
them as new Parts 4, 5, and 9, respecs
tively, as set forth below.
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(46 US.C. 875, 416, 14 US.C. 633, 49 CFR
1.46(b))

Dated: August 30, 1974,

Effective date: This amendment 1s ef-
fective on September 13, 1974.

O. W. SILER,
Admiral, U.S. Coast Guard,
Commandant.

PART 4—ARINE INVESTIGATION
REGULATIONS

Subpart 4.01—Authority and Scope of
Regulations

Bec.

401-1 Authority and scope of regulations,

Subpart 4.03—Definitions

Marine casualty or accident,

Major marine casualty,

Party in interest.

Commandant.

Coast Guard district.

District Commander.

4.03-30 Investigating officer.

4.03-40 Public vessels.
Subpart 4.05—"!otize of Marine Casualty and

Voyage Records

Notice of marine casualty.

Substance of marine casualty no-
tice.

Report by officer in charge of ves-
sel In person.

Voyage records, retention of.

Report of accident to aid to navi-
gation.

Reports when state of war exists.

Subpart 4.07—Investigations

Commandant or District Com-
mander to order investigation.

Investigating officers, powers of.

Opening statement.

Report of investigation.

Recommendations, action on.

Transfer of jurisdiction.

Testimony of witnesses in other
dlistricts, depcsitions.

Testimony of witnesses under
oath.

Counsel for witnesses and parties
in interest.

Forelgn units of Coast Guard, in-
vestigation by.

Marine Board of Investigation,
recommendations for.

Information to be furnished Ma-
rine Board of Investigation.

Subpart 4.09—Marine Board of Investigation

409-1 Commandant to designate.

408-5 Powers of Marine Board of Inves-
tigation,

Witnesses, payment of.

Time and place of investigation,
notice of; rights of witnesses,
ete,

Sesslons to the public,

Record of proceedings.

U.S. Attorney to be notified.

4.08-30 Action on report.

40935 Preferment of charges,

Subpart 4.11—Witnesses and Witness Fees

L11-1  Employees of vessels controlled by
Army or Navy as witnesses,

4115 Coercion of witneases,

4.11-10 Witness fees, subsistence, and mile-
age.

Subpart 4.12—Testim
. ony by Interrogatories and
7 Depositigns
121

4.03-1
4.03-5
4.03-10
4.03-16
4.03-20
4.03-25

4.05-1
4.05-5

4.05~-10

4.05-15
4.05-20

4.05-25

4.07-1

4.07-5

4.07-7

4.07-10
4.07-15
4.07-20
4.07-25
4.07-30
4.07-35
4.07-45
4.07-50

4.07-65

4,00-10
4.09-15

4.00-17
4.00-20
4.00-25

Application, procedure, and ad-
missibllity,

RULES AND REGULATIONS

Subpart 4.13—Disclosure of Records

General.
Applications,
Designation of representatives,
Casualties involving loss of life,
Casualty investigation records.
Records of Marine Boards of Inves~
tigation.
Records confidential,
Production upon compulsory proc-
©ss.
4.13-40 Costs,
Subpart 4.15—Persons in Service of Coast Guard
4.15-1 Persons in service of Coast Guard.
Subpart 4.19—Construction of Regulations and
Rules of Evidence
4.19-1 Construction of regulations.
4.19-5 Adherence to rules of evidence,
Subpart 4.21—Computation of Time
4.21-1 Computation of time,
Subpart 4.23—Evidence of Criminal Liability
4.23-1 Evidence of criminal 1iability.
AvuTHORITY: The provisions of this Part 4
issued under sec. 2, 833, 63 Stat. 406, 545; 46
U.S.C. 375, 416, 14 U.S.C. 2, 633. Interpret or
apply secs. 1, 2, 49 Stat. 1544, 1545, as
amended, sec. 17, 54 Stat. 166, as amended,
sec. 3, 54 Stat. 347, as amended, sec. 3, 70
Stat. 152, sec. 93 (e), (f), 63 Stat. 504, secs.
10-13, 18 Stat. 128, as amended, sec. 15, 38
Stat. 1184, as amended, sec. 4, 67 Stat. 462, sec.
3, 68 Stat. 675; 46 U.S.C. 239, 367, 526p, 1333,
390b, 14 US.C. 93 (e), (f), 33 U.8.C. 361-364,
365, 43 U.S.C. 1333, 50 U.S.C. 198.

Subpart 4.01—Authority and Scope of
Regulations

§ 4.01-1 Authority and scope of regula-
tions.

The regulations in this part promul-
gated pursuant to the provisions of R.S.
4450, as amended (46 U.S.C. 239), shall
govern the conduct of investigations re-
lating to:

ga) Marine casualties and accidents;
and,

(b) Acts in violation of Title 46, U.S.
Code, sections 170, 214, 215, 222, 224,
224a, 226, 228-234, 239, 240, 361, 362, 364,
3617, 372, 373, 375-382, 384, 385, 390-390g
391, 391a, 392, 393, 399, 400, 402-416,
435-440, 451-453, 460-463, 464, 467, 470~
481, 482, 489-498, or Title 50, U.S. Code,
section 198, or any of the regulations
issued thereunder; or,

(c) Acts of incompetency or miscon-
duct committed by any licensed officer or
holder of a certificate of service when
such acts are committed in connection
with any marine casualty or accident,

Subpart 4.03—Definitions

§4.03-1 Marine casualty or accident.
(a) The term “marine casualty or
accident” shall mean any casualty or
accident involving any vessel other than
public vessels if such casualty or accident
occurs upon the navigable waters of the
United States, its territories or posses-
slons or any casualty or accident wher-
ever such casualty or accident may occur
involving any United States’ vessel which
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is not a public vessel. (See § 4.03-40 for
definition of “Public Vessel.”)

(b) A marine casualty of accident
shall include any occurrence involving a
vessel which results in damage by or to
the vessel, its apparel and gear, and/or
cargo, or injury or loss of life of any of
its crew or passengers; and includes inter
alia, collisions, strandings, groundings,
founderings, heavy weather damsge,
fires, explosions, failure of gear and
equipment and any other damage which
might affect and/or impair the sea-
worthiness thereof.

§4.03-5 Major marine casualty.

A casualty shall be considered a major
marine casualty whenever it indicates
serious damage to material and results in
loss of life or serious injury to crew
and/or passengers. A casualty may also
be deemed & major marine casualty
when the circumstances or unusal con-
ditions thereof are of such a nature that
the proper investigation cannot be ac-
complished solely by an investigating
officer.

§ 4.03-10 Party in interest.

The term “party in interest” shall
mean any person whom the Marine
Board of Investigation or the investigat-
ing officer shall find to have a direct in-
terest in the investigation conducted by
it and shall include an owner, a char-
terer, or the agent of such owner or
charterer of the vessel or vessels involved
in the marine casualty or accident, and
all licensed or certificated personnel
whose conduct, whether or not involved
in a marine casualty or accident is under
investigation by the Board or investigat-
ing officer.

§ 4.03-15 Commandant.

The Commandant, U.S. Coast Guard,
is that officer who acts as chief of the
Coast Guard and is charged with the ad-
ministration of the Coast Guard.

§ 4.03-20 Coast Guard district.

A Coast Guard district is one of the
geographical areas whose boundaries are
described in 33 CFR Part 3.

§ 4.03-25 District Commander.

The District Commander is the chief of
& Coast Guard district and is charged
with the administration of all Coast
Guard responsibilities and activities
within his respective district, except
those functions of administrative law
judges under the Administrative Proce~
dure Act (60 Stat. 237, 5 U.S.C. 1001 et
seq.) and activities of independent units
of the Coast Guard, such as the Coast
Guard Yard and the Coast Guard Acad-
emy,

§ 4.03-30 Investigating officer.

An investigating officer is an officer or
employee of the Coast Guard designated
by the Commandant, District Com-
mander or the Officer in Charge, Marine
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Inspection, for the purpose of making
investigations of marine casualties and
accidents or other matters pertaining to
the conduct of seamen. An Officer in
Charge, Marine Inspection, is an in-
vestigating officer without further
designation.

§ 4.03-40 Public vessels.

Vessels within the statutory exemp-
tions of Title LII of the Revised Statutes
of the United States (R.S. 4399-4500)
(as amended) relating to the inspection
of vessels, are public vessels, and there-
fore not subject to the regulations in this
part. To be deemed public vessels such
vessels must:

(a) Be used for a public purpose, not
in trade or commercial service; and,

(b) Be owned outright by the United
States; it is not sufficient that the United
States holds the vessel under a bareboat
charter.

Subpart 4.05—Notice of Marine Casualty
and Voyage Records

£ 4.05-1 Notice of marine casualty.

The owner, agent, master, or person in
charge of a vessel involved in a marine
casualty shall give notice as soon as pos-
sible to the nearest marine inspection
office of the Coast Guard whenever the
casualty results in any of the following:

(a) Actual physical damage to prop-
erty in excess of $1500.00;

(b) Material damage affecting the sea-
worthiness or efficiency of a vessel;

(c) Stranding or grounding;

(d) Loss of life; or,

(e) Injury causing any persons to re-
main incapacitated for a period in ex-
cess of 72 hours; except injury to harbor
workers not resulting in death and not
resulting from vessel casualty or vessel
equipment casualty.

§4.05-5 Substance of marine casualty
2

The notice required in §4.05-1 shall
show the name and official number of the
vessel involved, the owner or agent
thereof, and insofar as is practicable,
the nature and probable occasion of the
casualty, the locality in which it oc-
curred, the nature and extent of injury
to personnel and the damage to property.
§ 4.05-10 Report by officer in charge of

vessel in persom.

(a) In addition to the notice required
by § 4.05-1, the person in charge of the
vessel shall, as soon as possible report in
writing and in person to the Officer in
Charge, Marine Inspection, at the port in
which the casualty occurred or nearesf
the port of first arrival: Provided, That
when from distance it may be incon-
venient to report in person it may be
done in writing only. The written report
required for personal accident shall be
made on Form CG-924E and submitied
for each individual injured and each loss
of life. For all other vessel casualties the
written report shall be made on Form
CG-2692.
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(b) If filed without delay, the Form
CG-924E or CG-2692 may also provide
the notice required by § 4.05-1.

(Secs. 13, 17, 54 Stat. 166, as amended, 46
U.S.C. 528i(c) )

§4.05-15 Voyage records, retention of.

(a) The owner, agent, master, or
person in charge of any vessel involved
in a marine casualty shall retain such
voyage records as are maintained by the
vessel, such as both rough and smooth
deck and engine room logs, bell books,
navigation charts, navigation work
books, compass deviation ecards, gyro
records, stowage plans, records of draft,
aids -to mariners, night order books,
radiograms sent and received, radio logs,
crew and passenger lists, articles of ship-
ment, official logs and other material
which might be of assistance in investi-
gating and determining the cause of the
casualty. The owner, agent, master,
other officer or person responsible for the
custody thereof, shall make these records
available upon request, to a duly author-
jzed investigating officer, administrative
law judge, officer or employee of the
Coast Guard.

(b) The investigating officer may sub-
stitute photostatic copies of the voyage
records referred to in paragraph (a) of
this section when they have served their
purpose and return the original records
to the owner or owners thereof.

§ 4.05-20 Report of accident to aid to
navigation.

Whenever a vescel collides with a
lightship, buoy, or other aid to naviga-
tion under the jurisdiction of the Coast
Guard, or is connected with any such
collision, it shall be the duty of the
person in charge of such vessel fo report
the accident to the nearest Officer in
Charge, Marine Inspection. No report
on Form CG-2692 is required unless one
or more of the results listed in section
4.05-1 occur.

§ 4.05-25 Reports when state of war
exists,

During the period when a state of
war exists between the United States
and any foreign nation, communications
in regard to casualties or accidents shall
be handled with caution and the reports
shall not be made by radio or by tele-
gram,

Subpart 4.07—Investigations
§ 407-1 Commandant or District Com-
mander to order investigation

(a) The Commandant or District
Commander upon receipt of information
of a marine casualty or accident, will
immediately cause such investigation as
may be necessary in accordance with the
regulations in this part.

(b) The investigations of marine cas-
ualties and accidents and the determina-
tions made are for the purpose of taking
appropriate measures for promoting
safety of life and property at sea, and
are not intended to fix civil or eriminal
responsibility.

(c) The investigation will determine
as closely as possible:

(1) The cause of the accident;

(2) Whether there is evidence that
any failure of material (either physical
or design) was involved or contributed
to the casmalty, so that proper recom-
mendations for the prevention of the
reeurrence of similar casualties may be
made; )

(3) Whether there is evidence that
any act of misconduct, inattention to
duty, negligence or willful violation of
the law on the part of any licensed
or certificated man contributed to the
casualty, so that appropriate proceedings
against the license or certificate of such
person may be recommended and taken
under Title 46, U.S. Code, section 239:

(4) Whether there is evidence that
any Coast Guard personnel or any repre-
sentative or employee of any other gov-
ermment agency or any other person
caused or contributed to the cause of the
casualty; or,

(5) Whether the aecident shall be fur-
ther investigated by a Marine Board of
Investigation in accordance with regu-
lations in Subpart 4.09.

§ 4.07;5 Investigating officers, powers
of.

(a) An investigating officer investi-
gates each marine casualty or acci-
dent reported wunder §§4.05-1 and
4.05-10.

(b) Such investigating officer shall
have the power to administer oaths, sub-
poena witnesses, require persons having
knowledge of the subject matter of the
investigation to answer questiormaires
and require the production of relevant
books, papers, documents and other rec-

(c) Attendance of witnesses or the
production of books, papers, documents
or any other evidence shall be compelled
by a similar process as in the United
States District Court.

[CGFR 656-50, 80 FR 17099, Dec. 30, 1965,
as amended by CGD-104R, 37 FR 14234,
July 18, 1972]

§ 4.07-7 Opening statement.

The investigating ‘officer or the Chair-
man of a Marine Board of Investigation

-shall open the investigation by announc-

ing the statutory authority for the pro-
ceeding and he shall advise parties in
interest concerning their rights to be
represented by counsel, to examine and
cross-examine witnesses, and to call wit-
nesses in their own behalf.

£ 4.07-10 Report of investigation.

(a) At the eonclusion of the investiga-
tion the investigating officer shall submit
to the Commandant via the Officer in
Charge, Marine Inspection, and the Dis-
trict Commander, a full and complete
report of the facts as determined by his
investigation, together with his opinions
and recommendations in the premises.
The District Commander shall forward
the investigating officer’s report ¥
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the Commandant with an indorsement
ting: -

sm(ll) gAppmval or otherwise of the find-

ings of fact, conclusions and recom-

mendations;

(2) Any action taken with respect to
the recommendations;

(3) Whether or not any action has
peen or will be taken under Part 5 of
this subchapter to suspend or revoke
licenses or certificates; and,

(4) Whether or not violations of laws
or regulations relating to vessels have
been reported on Form CG-2636, report
of violation of navigation laws.

(b) Investigating officers in foreign
ports shall forward their reports directly
to the Commandant.

§4.07-15 Recommendations, action on.

Where the recommendations of an
nvestigating officer are such that their
accomplishment is within the authority
of the District Commander or any of
the personnel under his command, im-
mediate steps shall be taken to put them
into effect and his forwarding endorse-
ment shall so indicate.

§4.07-20 Transfer of jurisdiction.

When it appears to the District Com-
mander that iteis more advantageous
to conduct an investigation In a district
other than in the district where the
casualty was first reported, that officer
shall transfer the case to the other dis-
trict together with any information or
material relative to the casualty he may
have,

§4.07-25 Testimony of wilnesses in
other distriets, depositions.

When witnesses are ayailable in a dis-
frict other than the district in which the
investigation is being made, testimony or
statements shall be taken from wit-
nesses in the other districts by an in-
vestigating officer and promptly trans-
mitted to the investigating officer con-
ducting the investigation. Depositions
may be taken in the manner prescribed
by regulations in Subpart 4.12.

§4.07-30 Testimony of witnesses under
oath.

(&) Witnesses to marine casualties or
accidents appearing before an investi-
gating officer may be placed under oath
and their testimony may be reduced to
writing,

(b) Written statements and reports
submitted as evidence by witnesses shall
he sworn to before an officer authorized
to administer oaths and such statements
and/or reports shall be signed.
54-074§ Counsel for witnesses and

parties in interest.

(a) All parties in interest shall be al-
lowed to be represented by counsel, to
txamine and cross-examine witnesses
and to call witnesses in their own behalf.

(b) Witnesses who are not parties in
Interest may he assisted by counset for
the purpose of advising such witnesses
toncerning their rights; however, such
tounsel will not be permitted to examine
o cross-examine other witnesses or
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otherwise participate in the investiga-
tion.

§ 40745 Foreign units of Coast Guard,
investigation by.

Investigations of marine casualties
conducted by foreign units of the Coast
Guard shall be in accordance with the
regulations in this part and all actions
taken in connection with the investiga-
tions of such marine casualties entered
in the official log(s) of the vessel(s)
concerned.

§ 4.07-50 Marine Board of Investiga-
tion, recommendations for.

When the District Commander is of the
opinion, as a result of an investigation
under §4.07-1, or otherwise, that
a marine casualty or accident is a major
marine casualty (see §4.03-5), that
officer shall immediately inform the
Commandant by dispatch with his rec-
ommendation whether a further inves-
tigation by a Marine Board of Investiga-
tion shall be conducted.

§ 4.07-55 Information to be furnished
Marine Board of Investigation.

When a Marine Board of Investigation
is convened in accordance with § 136.09—
1, the investigating officer shall imme-
diately furnish the board with all testi-
mony, statements, reports, documents,
papers, a list of witnesses including thHose
whom he has examined, other material
which he may have gathered, and a
statement of any findings of fact which
he may have determined. The prelim-
inary investigation shall cease forthwith
and the aforementiond material shall
become a part of the Marine Board of
Investigation’s record.

Subpart 4.09—Marine Board of
Investigation

§ 4.09~1 Commandant to designate.

If as a result of an investigation of any
casually, upon recommendation of a Dis-
trict Commander or upon receipt of in-
formation from any other source, it ap-
pears to the Commandant that a marine
casualty or accident is & major casualty
(see §4.03-5) and that further inves-
tigation thereof would tend to promote
safety of life and property at sea and
would be in the public interest, the Com-~
mandant will designate an appropriate
Marine Board of Investigation to con-
duct such investigation forthwith.

§ 4.09-5 Powers of Marine Board of
Investigation.

Any Marine Board of Investigation so
designated shall have the power to ad-
minister oaths, summon witnesses, re-
quire persons having knowledge of the
subject matter of the investigation to
answer questionnaires, and to require
the production of relevant books, papers,
documents or any other evidence., At-
tendance of witnesses or the production
of books, papers, dgcuments or any other
evidence shall be compelled by a similar
process as in the United States District
Court. The chairman shall administer
all necessary oaths to any witnesses
summoned before said Board.
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§ 4.09-10 Witnesses, payment of.

Any witness subpoenaed under § 4.-
09-5 shall be paid such fees for his travel
and attendance as shall be certified by
the chairman of a Marine Board of In-
vestigation or an investigating officer, in
accordance with § 4.11-10.

§ 4.09-15 Time and place of investiga-
tion, notice of; rights of witnesses,
ete.

Reasonable notice of the time and
place of the investigation shall be given
to any person whose conduct is or may be
under investigation and to any other
party in interest. All parties in interest
shall be allowed to be represenfed by
counsel, to cross-examine witnesses, and
to call witnesses in their own behalf.

§ 4.09-17 Sessions to be publie.

(a) All sessions of a Marine Board of
Investigation for the purpose of obtain-
ing evidence shall normally be open to
the public, subject to the provision that
the conduct of any person present shall
not be allowed to interfere with the
proper and orderly functioning of the
Board. Sessions will not be oper to the
public when evidence of a classified
nature or aflecting national security is
to be received.

§ 4.09-20 Record of proceedings.

The testimony of witnesses shall be
transcribed and a complete record of the
proceedings of a Marine Board of In-
vestigation shall be kept. At the con-
clusion of the investigation a written re-
port shall be made containing findings
of fact, opinions, and recommendations
to the Commandant for his consideration.

§4.09-25 U.S. Attorney ta be notified.

The recorder of a Marine Board of
Investigation shall notify the United
States Attorney for the District in which
the Marine Board of Investigation is
being conducted of the nature of the
casualty under investigation and time
and place the investigation will be made.

§ 4.09-30 Action on report.

Upon approval of the report of a
Marine Board of Investigation the Com-~
mandant will require to be placed into
effect such recommendations as he may
deem necessary for the better improve-
ment and safety of life and property at
sea,

§ 4.09-35 Preferment of charges.

(a) If in the course of an investigation
by a Marine Board there appears prob-
able cause for the preferment of charges
against any licensed or certificated per-
sonnel, the Marine Board shall, either
during or immediately following the in-
vestigation and before the witnesses have
dispersed, apprise the District Com-
mander of such evidence for possible ac-
tion in accordance with Part 5 of this
subchapter, without waiting for the ap-
proval of the report by the Commandant.
Such action or proceedings shall be in-
dependent and apart from any other ac-
tion which may be later ordered by the
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Commandant or taken by other authori-
ties,

Subpart 4.11—Witnesses and Witness
Fees

§4.11-1 Employces of vessels controlled
by Army or Navy as witnesses.

No officer, seaman, or other employee
of any public vessel controlled by the
Army or Navy (not including the Coast
Guard) of the United States, shall be
summoned or otherwise rcquired to ap-
pear as a witness in connection with any
investigation or other proceeding with-
out the consent of the Government
agency concerned.

§ 4.11-5 Coercion of witnesses.

Any attempt to coerce any witness or
to induce him to testify falsely in con-
nection with a shipping casualty, or to
induce any witness to leave the jurisdic-
tion of the United States, is punishable
by a fine of $5,000.00 or imprisonment
for one year, or both such fine and im-
prisonment.

§ 4.11-10 Witness fees, subsistence, and
mileage.

(a) Duly subpoenaed witnesses, other
than Government witnesses, in any in-
vestigation or other proceeding may
apply for payment for their services as
witnesses. Upon the submission of such
a request for payment (Standard Form
1157), the chairman of a Marine
Board of Investigation or the investigat-
ing officer will forward the request to the
authorized Coast Guard certifying officer
together with a statement that:

(1) The witness seeking payment was
duly subpoenaed as a witness by the
Coast Guard;

(2) The witness appeared pursuant to
such subpoena; and

(3) The witness is entitled to the wit-
ness fees, and/or subsistence, and/or
mileage claimed.

(b) Upon receipt of such claim
(Standard Form 1157) with supporting
statement, the Coast Guard authorized
certifying officer may certify to the pro-
priety of the claim according to the fol-
lowing scale and submit it to the appro-
priate disbursing officer for payment:

(1) A fee of $4 for each day or frac-
tion thereof of attendance and for the
time necessarily occupied in going to and
returning from the investigation or hear-
ing in the case of a witness called to tes-
tify as to the facts. A witness called
to testify as an expert may be paid a
higher fee provided such higher fee is
approved by the Commandant prior to
his appearance at the investigation or
hearing.

(2) A subsistence allowance of $8 for
each day or fraction thereof if the wit-
ness resides at a distance so far removed
from the place at which the investigation,
hearing or other proceeding was held as
to prohibit his returning to his place of
residence each day: Provided, That the
witness was required to remain at the
place at which the investigation, hear-
ing or other proceeding was held for more
than one day: Provided further, That in
the case of employed merchant marine
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personnel their place of residence will be
construed to be the vessel upon which
they are employed, and in the case of un-
employed merchant marine personnel
their place of residence will be construed
to be their actual place of residence
when ashore, rather than the residence
of their next of kin. In cases where sub-
sistence allowance is payable, additional
subsistence aliowance of $8 per day may
be paid for each day necessarily occupied
in traveling from the place of residence
to attend the investigation, hearing or
other proceeding hereunder and return
to such residence or place. No subsist-
ence allowance for travel time shall be
paid if witness is already présent at place
of investigation, hearing or other pro-
ceeding hereunder. In computing the
subsistence allowance due a witness the
day shall be regarded as beginning on the
hour at which it was necessary for the
witness to leave his home in order to ar-
rive at the appointed time at the place
where the inyvestigation, hearing or other
proceeding is held. The witness is to
leave the place of investigation, hearing
or other proceeding by the first avail-
able transportation after his dismissal.
(3) In computing the witness fee or
the subsistence allowance, a fraction of
a day will be considered as a whole day.

(4) Travel money at the rate of 8
cents per mile, not to exceed 100 miles,
for actual travel from place of residence
or place where subpoena was served to
place at which the investigation, hear-
ing or other proceeding was held. Travel
money at the rate of 8 cents per mile,
not to exceed 100 miles, is also allowed
for the actual travel involved in return
of witness to his place of residence, or if
the subpoena was served at a place other
than the witness’s place of residence, to
the place where said subpoena was
served. All payments of travel money
shall be computed on the basis of mileage
by the shortest route. When a witness is
furnished transportation by the Govern-
ment no mileage allowance is authorized.
If a witness is unable to furnish funds
for transportation charges, Government
transportation requests may be issued
for his transportation, at the lowest first
class rate available, to and from the place
of investigation, hearing or other pro-
ceeding, in which case the mileage allow-
ance is not authorized. When two or
more witnesses are transported at the
same time in the same privately owned
vehicle, operated by one of the witnesses,
the mileage allowance for only one wit-
ness is authorized.

(5) The fees provided in this section
shall not apply in Alaska. In Alaska
such witnesses are entitled to the witness
fees and mileage prescribed for witnesses
before the United States District Court
in the judicial division in which the in-
vestigation, hearing or other proceeding
is held, as set forth in 28 CFR 21.3.

Subpart 4.12—Testimony by
Interrogatories and Depositions
§ 4.12-1 Application,
admissibility.

(a) Witnesses shall be examined oral-
ly, except that for good cause shown,

procedure, and

testimony may be taken by deposition
upon application of any party in interest
or upon the initiative of the investigat-
ing officer or Marine Board of Investi-
gation.

(b) Applications to take depositions
shall be in writing setting forth the rea-
sons why such deposition should be
taken, the name and address of the wit-
ness, the matters concerning which it is
expected the witness will testify, and the
time and place proposed for the taking
of the deposition. Such application shall
be made to an investigating officer or
the Marine Board of Investigation prior
ﬁ or during the course of the proceed-

gs.

(¢) The investigating officer or Marine
Board of Investigation, shall, upon re-
ceipt of the application, if good cause
is shown, make and serve upon the par-
ties an order which will specify the name
of the witness whose deposition is to be
taken, the name and place of the taking
of such deposition and shall contain a
designation of the officer before whom
the witness is to testify. Such deposition
may be taken before any officer author-
ized to administer oaths by the laws of
the United States.

(d) The party desiring the deposition
may submit a list of interrogatories to be
propounded to the absent witness; then
the opposite party after he has been al-
lowed a reasonable time for this purpose,
may submit a list of cross-interroga-
tories. If either party objects to any
question of the adversary party, the mat-
ter shall be presented to the investigat-
ing officer or Marine Board of Investiga-
tion for a ruling. Upon agreement of the
parties on a list of interrogatories and
cross-interrogatories (if any) the inves-
tigating officer or Marine Board of Inves-
tigation may propound such additional
questions as may be necessary to clarify
the testimony given by the witness.

(e) The subpoena referred to in Sub-
part 5.15 of this subchapter together
with the list of interrogatories and cross-
interrogatories (if any) shall be for-
warded to the officer designated to take
such deposition. This officer will cause
the subpoena to be served personally on
the witness. After service the subpoens
shall be endorsed and returned to the
investizating officer or Marine Board of
Investigation.

(f) When the deposition has been duly
executed it shall be returned to the inves®
tigating officer or Marine Board of Inves-
tigation. As soon as practicable after
the receipt of the deposition the investi-
gating officer or Marine Board of Inves-
tigation shall present it to the parties for
their examination. The investigating
officer or Marine Board of Investigation
shall rule on the admissibility of the
deposition or any part thereof and of any
objection offered by either party therefo.

Subpart 4.13—Disclosure of Records
§4.13=1 General.

(a) Upon oral or written inquiry %
the Coast Guard, information as t0 the
time, place, and general subject matter
of investigations conducted under 3
part will be released except when S
information is held confidential for 5¢
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curity reasons, The inquiry should be
made to the Officer in Charge, Marine
Inspection, who has cognizance of the
investigation.

(b) Other information with regard to
such investigations which is required to
pe kept by the Coast Guard will be re-
leased only to the extent and under the
conditions provided in this subpart.

§4.13-5 Applications.

(a) Form. The applications for access
to and release of information may be
made orally except when the regulations
in this subpart require a written appli-
cation for such record. When a written
application is required, the application
should be addressed to the Officer in
Charge, Marine Inspection, or to the
personr designated as having authority to
grant access to or release of information
from such records. The written appli-
cation shall be executed by the parties
desiring the informaftion or by any per-
son designated to represent such party
as described in § 4.13-10.

(h) Contents. The application shall:

(1) Clearly state or describe the in-
formation desired;

(2) Identify the applicant, and if the
applicant is a representative of another,
specify the nature of the representation
and attach proof of designation when
required;

(3) Bet forth the interest of the ap-
plicant in the subject matter;

(4) The purpose for which the infor-
mation is desired; and-

(5) Whether or not the information or
record sought is intended for use in
prosecuting a claim against the United
States.

§4.13-10 Designation of representa-
tives,

(a) In any case when access to or
release of information from any record
is permitted to any party by this sub-
part, the permission shall extend, when
such party is deceased or incompetent,
to an executor, administrator, heir,
guardian, trustee, or legal represenfa-
five of such party: Provided, That the
relationship is established by production
of satisfactory documentary evidence.

(b) When access to or release of in-
formation from any record is sought by
one acting as agent or attorney on behalf
of any party recognized by regulations
in this chapter, the representation as
agent or attorney shall be established by
the filing with the Officer in Charge,
Marine Inspection, documentary proof of
such representation, This proof may be
In one of the following forms:

(1) A statement of authority in the
handwriting of and signed by the party
I¢presented; or,

(2) A notarized statement of author-
Hty signed by the party represented; or,

() A copy of a contract or retainer
signed by the party represented.

(c) This authorization shall contain
& statement of the specific matters in
Which representation is authorized.

§4-1i'3.?15 Casualties involving loss of
ife,

(@) Records of investigations involving
of life resulting from marine casual-
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ties are public records available for in-
spection, upon oral or written inquiry.

§ 4.13-20 Casualty investigation records.

(a) Records of investigation con-
ducted by investigating officers pursuant
to the provisions of this part, after
action thereon by the District Com-
mander, will be made available to parties
in interest before such investigation upon
oral or written inquiry. Such records
will be made available to persons other-
wise properly and directly concerned
upon written application to the District
Commander or the Officer in Charge,
Marine Inspection, having cognizance of
such investigation. If extra copies of the
records are available, such copies may be
furnished to parties in interest.

(b) The records of investigations of
marine casualties made by investigating
officers, which will be made available
to persons properly and directly con-
cerned, shall include notice of casualty
or accident, statements and/or testimony
of witnesses, exhibits, and any other evi-
dentiary material presented in the in-
vestigations, and the findings of fact
as determined by the investigating
officers, but shall not include the opin-
ions, conclusions, and recommendations
of such officers. However, in casualties
involving loss of life, the investigating
officer’s opinions, conclusions and rec-
ommendations will be released after
final action thereon has been taken by
the Commandant.

(¢) The District Commander or his
representative, upon inquiry, will advise
persons properly and directly concerned
as to whether or not further action will
be recommended or instituted, such as
appropriate suspension and revoeation
proceedings, citation for violation(s) in-
volving fines or penalties, or a recom-
mendation for referral of the record of
investigation to the U.S. Department of
Justice for further investigation and
possible criminal action.

§ 4.13-25 Records of Marine Boards of
Investigation.

(a) The record of investigation made
by a Marine Board of Investigation will
be made available to parties in interest
at any stage of the Board’s proceedings
upon oral or written inquiry to the chair-
man: Provided, That such request does
not, in any way, interfere with the proper
and orderly functioning of the Board.
After the Board has completed its inves-
tigation, the record will be made avail-
able to parties in interest upon oral or
written inquiry to the District Com-
mander or Officer in Charge, Marine In-
spection, having cognizance of such
investigation. Also, such records will be
made available to persons otherwise
properly and diréectly concerned upon
written application to the District Com-
mander or Officer in Charge, Marine
Investigation, having cognizance of such
investigation.

(b) Records of a Marine Board of
Investigation shall include testimony
and/or statements of witnesses, exhibits,
records of investigation made by an
investigating officer, and any other
evidentiary material used by the Board
in arriving at its determination.
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(¢) The report of a Marine Board of
Investigation, consisting of the findings
of fact, conclusions, opinions, and rec-
ommendations shall not become public
or be made available until final action
thereon has been taken by the Com-
mandant. At such time the report will
be made available in the same manner
as provided for the record of investiga-
tion in paracranh (a) of this section.

§ 4.13-30 Records confidential.

(a) Except as specifically set forth in
this subpart, all files, records, testimony,
documents, reports, or other data per-
taining to the internal management of
the Marine Board of Investigation or to
the investigation or disposition of charges
or petitions during the non-public inves-
tigative stages of the investigation and
before the institution of a Marine Board
in the course of investigation, which
have not been offered in evidence during
the investigation or have not been made
a pard of the official record by stipula-
tion, in Coast Guard Headquarters or
in other offices, are administrative rec-
ords and are not available to public in-
spection.

§ 4.13-35 Production upon compulsory
process.

(a) When s request for information or
material from a marine casualty inves-
tigation record is denied for any reason,
the applicant shall be advised that the
information or material may be produced
upon service of a subpena duces tecum
or an order from a court of competent
jurisdiction if such information or ma-
terial is not held confidential for security
reasons.

§4.13-140 Costs.

The access to and release of informa-
tion, as authorized in this subpart, shall
be subject to the payment of costs. (See
33 CFR 1.25.)

Subpart 4.15—Persons in Service of
Coast Guard

§4.15-1 Persons in service of Coast
Cuard.

(a) No person in the service of the
Coast Guard shall, without prior ap-
proval of the Commandant, give any
testimony with respect to any investiga-
tion or any other official proceedings in
any suit or action in the courts. This
applies equally to cases in state or Fed-
eral courts and to civil as well as crimi-
nal cases.

(b) In cases involving (1) civil litiga-
tion between private parties; or, (2)
ecriminal matters before state courts; or,
(3) civil litigation for or against the
United States where Coast Guard per-
sonnel are called by parties opposing the
United States; an affidavit by the litigant
or his attorney setting forth the interest
of the litigant and the information with
respect to which the testimony of such
Coast Guard officer or employee is
desired must be submitted before per-
mission to testify will be granted. Per-
mission to testify will, ixi all cases, be
limited to the information set forth in
the affidavit, or to such portions thereof
as may be deemed proper. In addition
to the permission required by this para-
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graph, the Commandant may insist that
the appearance of the Coast Guard offi-
cer or employee as a witness be condi-
tioned on the issuance of a subpena or
subpena duces tecum (as appropriate)
from a court of competent jurisdiction.

(¢) In cases where the appearance of
Coast Guard personnel is desired by
Counsel representing the United States
to support the affirmative claims or de-
fenses of the United States in civil mat-
ters or on behalf of the United States
in criminal matters no affidavit as de-
scribed in paragraph (b) of this section
shall be required, but the Commandant’s
prior approval must nevertheless be ob-
tained, except in those cases where the
Coast Guard personnel desired as wit-
nesses file the original complaint or have
made original inquiry into the subject
matter which resulted in the filing of an
original complaint.

Subpart 4.19—Construction of
Regulations and Rules of Evidence

§ 4.19~1 Construction of regulations.

The regulations in this part shall be
liberally construed to insure just, speedy,
and inexpensive determination of the
issues presented.

§ 4.19-5 Adherence to rules of evidence.

As hearings under this part are ad-
ministrative in character, strict ad-
herence to the formal rules of evidence
is not imperative. However, in the in-
terest of orderly presentation of the facts
of a case, the rules of evidence should be
observed as closely as possible.

Subpart 4.21—Computation of Time

§ 4.21-1 Computation of time.

The time, within which any act, pro-
vided by the regulation in this subchap-
ter, or an order of the Marine Board of
Investigation is to be done, shall be com~
puted by excluding the first day and
including the last unless the last day is
Sunday or a legal holiday, in which case
the time shall extend to and include the
next succeeding day that is not a Sun-
day or legal holiday: Provided, however,
That where the time fixed by the regula-
tions in this subchapter or an order of
the Board is five days or less all interven-
ing Sundays or legal holidays, other than
Saturdays, shall be excluded.

Subpart 4.23—Evidence of Criminal

Liability
§ 4.23-1 Evidence of eriminal lability.

If as a result of any investigation or
other proceeding conducted hereunder,
evidence of criminal liability on the part
of any licensed officer or certificated per-
son or any other person is found, such
evidence shall be referred to the U.S,
Attorney General.

PART 5—SUSPENSION AND
REVOCATION PROCEEDINGS

Subpart 5.01—Authority and Scope

Sec.
5.01-1 Authority for regulations.
5.01-6 Assignment of functions.

5.01-10 Purpose of regulations,
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Sec.

5.01-16 Purpose of suspension and revo-
cation proceedings.

5.01-20 Nature of suspension and revo-
cation proceedings.

5.01-25 Construction of regulations,
5.01-30 Instituting suspension and revo-
cation proceedings.

5,01-35 Acting under authority of
license, certificate, or docu-
ment,

5.01-40 Violation of law or regulation,

5.01-45 Violation of narcotic laws.

Subpart 5.02—De’initions of Terms Used

5.02-1 Commandant.

5.02-5 Coast Guard District.

5.02-10 District Commander.

5.02-15 Administrative Law Judge.

5.02-20 Investigating officer,

5.02-256  Marine inspection zone.

Subpart 5.03—Stat ts of Policy and
Interpretations

5.03-1 Effect of Commandant's decisions
in appzal or review cases.

5.03-3 Possession of narcotics; prima facie
case.

5.03-4 Offenses for which revocation of 1i-
censes or documents is manda-
tory.

5.03-5 Offenses for which revocation of
licenses or documents is sought.

5.03-7 Effect of court actions.

5.03-10 Court convictions in narcotic cases.

5.03-16 Court of record.

5.03-20 Maritime labor disputes.

5.03-25 Physician-patient privilege,

Subpart 5.05—Investigati

5.05-1 . Investigations made by Investi-
gating officer.

5.05-6 Powers of investigating officer.

5.05-10 Advising person of complaint,

5.05-15 Courses of action avallable.

5.05-17 Charges and spzcifications,

5.05-20 Types of charges.

5.05-23 Time limitations for service of
charges and specifications,

B505-26 Procedure preparatory to hearing.

5.05-30 Evidence of criminal llability,

Subpart 5.10—Deposit or Surrender of License,
Certificate or Document

5,10-1 Voluntary deposit in event of
mental or physical incompetence.
5.10-10 Voluntary surrender to avold hear-

ing.
Subpart 5.13—-Issuan'|:c o‘f! New Licenses, Certifi-

cates or D After tion or Surrender

5.13-1 Time limitations.

5.13-5 Application.

5.13-10 Commandant's decision on appli-
cation.

Subpart 5.15—Subpenas and Service of Process

5.15-1 Authority for subpenas,

5.15-6 Form of subpena.

5.15-10 Issuance of subpenas,

5.156-156 Service of subpenas.

5.15-20 Proof of service.

5.15-26 Quashing a subpena.

5.15-30 Enforcement,

Subpart 5.17—Witness Fees

5.17-1 Witness's request for payment of
fees.

5.17-6 Scale of fees, substance, and mile-
age.
Subpart 5.20—Hearings

5.20-1 General.

5.20-5 Public access to hearings,

5.20-10 Continuance of a hearing,

520-15 Disqualification of administrative
law judge.

5.20-26 Fallure of person charged to ap-
pear at hearing.,

Sec.
5.20-27

5.20-30
5.20-35
5.20-37
5.20-40

5.20-45
5.20-60

5.20-83
5.20-65

5.20-75
5.20-77
5.20-80

5.20-85

5.20-87
5.20-90
5.20-93
5.20-95
5.20-100
5.20-102

5.20-105
5.20-106

5.20-107

520-110
5.20-115
5.20-117

5.20-118
5.20-120
5.20-125

5.20-130
5.20-135
5.20-140
5.20-145
5.20-150

5.20-155

5.20-160
5.20-165
5.20-170
5.20-175

5.20-180
5.20-185
5.20-190

Person charged may be required
to submit to medlical examing.
ticn.

Time and place of hearing,

Opening the hearing.

Appearances.

Verifization of license, certificate
or document,

Rights of person charged.

Witnesses excluded from hearing
room.

Preliminary motions or objections,
Correction or amendment of
charges and/or specifications,

Arralgnment and plea.

Burden of proof.

Opening statement of Investigat.
ing officer.

Opening statement by or on be-
‘half of the person charged.

Coerclon of witnesses.

Witnesses.

Witness's personal counsel,

Evidence.

Documentary evidence generally,

Official notice by Commandant
and administrative law judges,

Certification of court records.

Certification of extracts from
shipping articles, logbooks, etc,

Admissibility and weight of en-
tries from Official Logbooks,

Use of judgmente of conviction.

Admissibility of reports of consul,

Admissibllity of records of pro-
ceedings at Coast Guard Investi-
gations.

Admissibility of seamen’s Coast
Guard records.

Admissions by person charged dur-
ing a Coast Guard investigation.

Other admissions by person
charged.

Impeachment of witnesses.

Testimony of absent witnesses,

Testimony by deposition,

Argument,

Submission of proposed findings
and conclusions.

Administrative Law Judge's de-
clsion.

Prior record.

Table of av rage orders.

Order.

Delivery of order and complete de-
cision,

Notification of right to appeal.

Completion of the hearing.

Modification of administrative law
judge’s order and declsion.

Subpart 5.25—Reopening of Hearings

5.25-1
5.25-5
5.256-10
5.26-15

5.30-1
5.30-3
5.30-5
5.20-10
52715
5.30-20

5.30-26
5.30-30

Subpa

J

5.35-1
5.35-6
5.35-10
5.356-15

Petition to reoprn hearing.
Form of petition.

Action on petition.

Appeal from action on pefition.

Subpart 5.30—Appeals

Time for filing, contents, etc.

Time in which to complete appeal.

Record for decision on appeal.

Action on appeal.

Temporary documents.

Appeal cases remanded for fur-
ther proceedings.

Commandant's decisions on 8p*
peals,

Appeals to the Natlonal Transpors
tation Safety Board.

rt 5.35—Review of Administrative Law
udges’ Decisions in Guilty Cases

Commandant's review.
Record for decision on review.
Scope of review.

Action on review.




f?,;go Commandant’s Decislons on Re-
view.

Subpart 5.50—Disclosure of Information

550-1  Public information.

550-5  Publlc records.

5.50-10 Administrative records.

Subpart 5.55—Release of Records

5.60~1 Public records.

5.55-6 Hearing transcript to appellant.

555-10 Hearing transcript to other per-
sons.

555-16  Written applications.

555-20 Action on written applications.

555-25 Authorized representatives.

555-30 Production upon compulsory
Process.

555-35 Persons directly concerned.

555-40 Costs,

Subpart 5.60—Persons in Service of Coast Guard

5.60-1 Testimony by Coast Guard per-
sonnel.

AvrrorrTY : The provisions of this Part 5 Is-
sued under sec. 633, 63 Stat, 545, as amended,
and sec. 6(b), 80 Stat. 938; 16 U.8.C. 375, 416,
14 USC. 633, 49 US.C. 1655(b);: 49 CFR
146(b) (35 F.R. 4959). Interpret or apply
secs, 1, 2, 49 Stat., 1544, 15645, as amended,
secs. 7, 17, b1 Stat. 165, as amended, 166, as
amended, secs. 1, 2, 68 Stat. 484, as amended,
sec. 3, 68 Stat. 675 sec. 3, 70 Stat. 162, sec. 4,
74 Stat. 260, as amended, secs. 551-569, 80
Stat. 38-388, as amended; 46 U.S.C. 216b,
239, 239a, 239b, 367, 390b, 404, 526f, 526p, b
US.C. 551-559, 50 U.S.C. 198,

Subpart 5.01—Authority and Scope
§5.01-1 Authority for regulations.

(a) The authority to prescribz regu-
lations generally with respect to navi-
gation and vessel inspection is set forth
in Title 46, U.S. Code, sections 375 and
416 (R.S. 4405, as amended, 4462, as
amended). Under the provisions of
Title 46, U.S. Code, section 372 (R.S.
4403, as amended), the Commandant,
United States Coast Guard, superintends
the administration of the navigation
and vessel inspection laws, and is re-
quired to produce a correct and uniform
administration of such laws, rules and
regulations.

(1) Where the provisions in Title 48,
US. Code, section 239, or other laws or
regulations contain a reference to “title
92 of the Revised Statutes or of any of
the regulations issued thereunder,” or
one similar to it, it is deemed to be a
general reference to the applicable proyi-
sons in Title 46, U.S. Code, sections 170,
214, 215, 222, 224, 224a, 226, 228, 229,
230-234, 239, 240, 361, 362, 364, 372, 375,
391, 391a, 392, 393, 399, 400, 402-414, 416,
435, 436, 451-453, 460, 461, 462, 467, 470~
482, and 489-498, and the regulations
Issued thereunder, which are in this
chapter,

(b) The mandatory provisions in
Title 46_, U.S. Code, section 239, govern
Suspension and revoecation proceedings
and are the hasic authority therefor;
Wh&le the Administrative Procedure Act
50 e 5, US. Code, sections 1001-1011,

Stat. 237-244) and Title 46, U.S. Code,
Section 239h (P.I. 500, 83d Cong., ap-
"’f"ed July 15, 1954, 68 Stat. 484), re-
dulre the hearings in such proceedings
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to be presided over by an administrative
law judge, before the Coast Guard may
suspend or revoke a license, certificate,
or document issued. ;

(¢) Other marine safety laws and
regulations in this chapter also provide
authority for suspension or revocation
of specific categories of licenses, certifi-
cates or documents issued by the Coast
Guard or predecessor authorities, For
examples, see Title 46, U.S. Code, sections
214, 224a, 226, 228, 229, 229¢, 232, 234,
240, 246, 391a, 457, 526f, 672, or Title 33,
U.S. Code, sections 153, 412, 435, 442,
1006.

(d) Other authority to promulgate
regulations deemed appropriate to carry
out the provisions of any law applicable
to the Coast Guard or to issue rules,
orders, and instructions, not inconsistent
with law, is set forth in Title 14, U.S.
Code, section 633.

§ 5.01-53 Assignment of functions.

(a) By Reorganization Plan No. 3 of
1946, effective July 16, 1946, the marine
inspection functions of the former Bu-
reau of Marine Inspection and Naviga-
tion and its officers and employees were
transferred to the Commandant, United
States Coast Guard. By Reorganization
Plan No. 26 of 1950 (5 U.S. Code, Note
under 241), effective July 31, 1950, the
functions formerly vested in the Com-
mandant, United States Coast Guard,
were transferred to the Secretary of the
Treasury with certain specified excep-
tions. The Secretary of the Treasury by
a Treasury Department Order 120, dated
July 31, 1950 (15 F.R. 6521), delegated to
the Commandant the functions formerly
performed by him under Reorganization
Plan No. 3 of 1946. This included sus-
pension or revocation of any license,
certificate, or document issued by the
Coast Guard or predecessor authorities
under Title 46, U.S. Code, section 239.
The Commandant delegates to adminis-
trative law judges the authority to sus-
pend or revoke any license, certificate, or
document issued to person by the Coast
Guard or predecessor authorities under
any navigation or vessel inspection law.

(b) The Acting Secretary of the
Treasury in Treasury Department Order
167-9, dated August 3, 1954 (19 F.R.
5195), delegated to the Commandant,
United States Coast Guard, the functions
vested in the Secretary of the Treasury
by Title 46, U.S. Code, sections 239a and
339b (P.L. 500, 83d Cong., approved July
15, 1954, 68 Stat. 484) to revoke a li-
cense, certificate, or document of a per-
son convicted of a narcotic drug law
violation or otherwise involved with nar-
cotics. The Commandant delegates to ad-
ministrative law judges the authority to
revoke a license, certificate, or document
issued te a person by the Coast Guard or
predecessor authorities under any navi-
gation or vessel inspection law.

(c) The Secretary of the Treasury by
Treasury Department Order 167-20,
dated June 18, 1956 (21 F.R. 4894), dele-
gated to the Commandant, United States
Coast Guard, the functions vested in the
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Secretary of the Treasury by Title 46,
U.S. Code, sections 390-390g, 404, and
5261 (P.L. 519, 84th Cong., approved May
10, 1956, 70 Stat. 151-154). The Com-
mandant delegates to administrative law
judges the authority to revoke or suspend
a license issued to a person by the Coast
Guard under Title 46, U.S. Code, sections
320D, 404 and 5261.

§ 5.01-10 Purnosc of regulations.

(a) The regulations establish policies
and procedures for remedial actiony (in
respect to licenses, certificates and docu-
ments already issued to persons) pur-
suant to the authority set forth in
§ 5.01-1, and the regulations prescribed
thereunder by the Commandant which
are in this part or in Part 1 of this
chapter.

§ 5.01=-15 Purpose of suspension and
revoeation proccedings.

(a) The suspension and revocation
proceedings are for the purpose of assist-
ing in carrying out the statutory duty
of the Coast Guard to promote safety
of life and property. This obligation ex-
tends to the interest of passengers, crews,
cargoes, shipowners and the general
public.

§ 5.01-20 Naturc of suspension
revocation proczedings.

(a) The suspension and revocation
proceedings are remedial and not penal
in nature because they are intended to
maintain standards of compatence and
conduct essential to the purpose stated
in §5.01-15 to promote the safety of
life and property at sea by insuring that
the licensed or certificated persons con-
tinue to be qualified to carry out their
duties and responsibilities.

§ 5.01-25 Consiraction of regulations.

(a) The regulations in this part shall
be liberally construed so as to obtain just,
speedy and economical determination of
the issues presented.

§ 5.01-30 Instituting suspension
revocation proceedings.

(a) Suspension and revocation pro-
ceedings shall be instituted by an in-
vestigating officer in any case in which
it appears, as a result of any investiga-
tion made under this part or Part 4,
that there are reasonable grounds to be-
lieve that the holder of a license, cer-
tificate or document issued by the Coast
Guard or its predecessor authorities, has:

(1) Committed an act of incompe-
tency, misconduct, negligence, or unskill-
fulness while acting under the authority
of his license, certificate or document; or,

(2) Endangered life while acting
under the authority of his license, cer-
tificate or documernt; or,

(3) Willfully violated any of the pro-
visions of title 52 of the Revised Statutes
or of any of the regulations issued there-
under; or

(4) Been convicted of a narcotic drug
law violation, or has been a user of or
addicted to the use of a narcotic drug,

and

ana
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so as to be subject to provisions of Title
46, U.S. Code, section 239b.

§ 5.01-35 Acting under authority of
license, certificate, or document.

(a) A person employed in the service
of a vessel is considered to be acting
under the authority of a license, certifi-
cate or document held by him either
when the holding of such license, cer-
tificate or document is required by law
or regulation or is required in fact as
a condition of employment. A person
does not cease to act under the authority
of his lcense, certificate or document
while ashore on authorized or unauthor-
ized shore leave from the vessel

§ 5.01-40 Violation of law or regulation.

(a) Under Title 46, U.S. Code, section
239, suspension and revocation proceed-
ings may be conducted, without regard to
whether the person charged was in the
service of a vessel at the time of the
alleged offense, when the charge is a will-
ful violation of any of the provisions of
title 52 of the Revised Statutes or of
any of the regulations issued thereunder.

§ 5.01-45 Violation of narcotic laws.

(a) Under Title 46, U.S. Code, sec-
tion 239b, revocation proceedings may
be conducted if the person charged holds
a valid license, certificate or document
issued by the Coast Guard or its prede-~
cessor authorities without regard to
whether or not the holder was in the
service of a vessel at the time of the
alleged offense,

Subpart 5.02—Definitions of Terms Used
§ 5.02-1 Commandant.

(a) This ferm means the Com-
mandant of the Coast Guard.

§ 5.02-5 Coast Guard District.

(a) A Coast Guard District is a geo-
graphical area which is assigned to a
Coast Guard District Commander.

(b) For descriptions of the Coast
Guard districts see 33 CFR Part 3.

§ 5.02-10 District Commander.

(a) This term means an Officer of
the Coast Guard designated as such by
the Commandant to command all Coast
Guard activities within his respective dis-
trict, which include the inspection, en-
forcement, and administration of Title
46, U.S. Code, sections 170, 214, 215, 222,
224, 224a, 226, 228, 229, 230-234, 239, 240,
361, 362, 364, 372, 375, 381, 391, 391a, 392,
393, 399, 400, 402-414, 416, 435, 436, 451
453, 460, 461, 462, 464, 467, 470-482,
and 489-498, and acts amendatory
thereof or supplemental thereto, and
rules and regulations thereunder, except
those functions of administrative law
judges under the Administrative Pro-
cedure Act (5 U.S.C. 1001-1011),

§ 5.02-15 Administrative Law Judge.

(a) An administrative law judge shall
mean any person designated by the Com-
mandant pursuant to the Administrative
Procedure Act (5 U.S.C. 1001-1011) for
the purposes of conducting hearings aris-
ing under Title 46, U.S. Code, section
239 or 239b.
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§ 5.02-20 Investigating officer.

(a) An investigating officer is an offi-
cer or employee of the Coast Guard
designated by the Commandant, Dis-
trict Commander or the Officer in
Charge, Marine Inspection, for the pur-
pose of making investigations of marine
casualties and accidents or other mat-
ters pertaining to the conduct of sea-
men. An Officer in Charge, Marine In-

spection, is an investigating officer with~

out further designation.
§ 5.02-25

(a) A marine inspection zone is a
geographical area within a Coast Guard
District which is assigned to an Officer
in Charge, Marine Inspection,

(b) For descriptions of marine in-
spection zone boundaries see 33 CFR
Part 3.

Subpart 5.03—Statements of Policy and
*  Interpretations

£ 5.03-1 Effect of Commandant’s deci-
sions in appeal or review cases.

(a) The decisions of the Commandant
in cases of appeal or review of adminis-
trative law judges’ decisions shall be offi-
cially noticed by and shall be binding
upon all administrative law judges. The
administrative law judges shall follow
the principles and policies enunciated by
the Commandant in such decisions un-
less they are modified or rejected by
competent authority.

§ 5.03-3 Possession of narcoties; prima
facie case.

When a charge of misconduct is sup-
ported by a specification alleging posses-
sion of narcotic drugs, including mari-
juana, or dangerous drugs, evidence or
possession is enongh to support a find-
ing of misconduct, unless the administra-
tive law judge is satisfled by other
evidence that the possession was not
wrongful.

§ 5.03—4 ~ Offenses for which revocation
of licenses or documents is manda-
tory.

Whenever a charge of misconduct by
virtue of the possession, use, sale or
association with narcotic drugs, includ-
ing marijuana, or dangerous drugs is
found proved, the administrative law
judge shall enter an order revoking all
licenses, certificatcs and documents held
by such a person. However, in those cases
involving marijuana, where the adminis-
trative law judg~ is satisfied that the use,
possession or association, was the resulf
of experimentation by the person and
that the person has submitted satisfac-
tory evidence that such use will not re-
cur, he may enter an order less than
revocation.

§ 5.03-5 'Offenses for which revoeation
of licenses or documenis is sought.

(a) The Coast Guard will initiate ad-
ministrative action seeking the revoca-
tion of licenses, certiﬁcz.xtes or documents

Marine inspection zone.

held by persons who have been involyeq
in acts of such serious nature that per-
mitting such persons to sail under thejr
licenses, certidcates and documents
would be clearly & threat to the safety of
life or property. 7

(b) These offenses, which are deemeq
t. affect safety of life at sea, the wel-
fare of seamen or the protection of prop-
erty aboard ship, are:

(1) Assault with dangerous weapon
(injury).

(2) Malicious destruction of ship’s
property.

(3) Misconduct resulting in loss of life
or serious injury.

(1) Molestation of passengers.

(5) Murder or attempted murder.

(6) Mutiny.

(7) Perversion.

(8) Possession, use, sale or association
with drugs, including marijuana.

(9) Sabotage.

(19) Scrious neglect of duty.

(11) Serious theft of ship’s property
or stores.

(12) Smuggling of aliens.

§ 5.03-7 Effect of court actions.

(a) Except for the serious offenses re-
ferred to in §§ 5.03-3, 5.03-5, and 5.03-
10, the Co:z ¢t Guard in other situations
will take into consideration court con-
victions when determining whether or
not to initiate administrative action
seeking the suspension or revocation of
licenses, certificates or documents.

§ 5.03-10 Court convictions in narcolic
cases.

(a) After proof of a narcotics convic-
tion by a court of record as required by
Title 46, U.S. Code, section 239b, whether
or not further court action is pending
the Coast Guard may take action based
upon this conviction. After proof of al-
leged conviction or plea of “guilty,” the
administrative law judge shall enter an
order revoking the seaman’s licenses,
certificates, and documents. A conviction
becomes final when no issue of law or fact
determinative of the seaman’s guilt re-
mains to be decided by the trial court.

(b) An order of revocation will be
rescinded by the Commandant if the sea-
man submits satisfactory evidence that

e court conviction on which the revo-
cation is based has been set aside for
all purposes (see § 5.20-190(b)). An or-
der of revocation will not be rescinded
as the result of the operation of any law
providing for the subsequent conditional
setting aside or modification of the court
conviction, in the nature of the granting
of clemency or other relief, after the
court conviction has become final.

(¢c) After the conviction has become
final within the meaning of paragrabh
(a) of this section, the conditional sgt-
ting aside or modification of the convic-
tion will not act as a bar to the subse-c
quent revocation of a seaman’s QOcumerll)
under Title 46, U.S. Code, section 239D,

§ 5.03-15 Court of record.

(2) In the administration of"rme 46,
U.S. Code, section 239b, and this part &
“court of record” means a court:
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(1) Which conforms with the common
Jaw principles in that it has a clerk, a
seal, keeps a record of its procedings,
and has the power to fine and imprison;

nd,

g (2) Where its proceedings are, by law
or usage in the State, District of Colum-
pia, or Territory where rendered, recog-
nized as conclusive evidence in other
courts of that jurisdiction.

§5.03-20 Maritime labor disputes.

(a) Under no circumstances shall the
statutory machinery of the Coast Guard
be used for the purpose of favoring any
party to a maritime or other labor con-
troversy. However, if a situation affect-
ing the safety of the vessel or persons on
board is presented, and a complaint in
writing is lodged, the matter shall be
thoroughly investigated and when a vio-
Jlation of existing statutes or regulations
is indicated appropriate action shall be
taken.

§5.03-25 Physician-paiient privilege.

(a) For the purpose of these proceed-
ings, the physician-patient privilege is
not considered to exist between a ship’s
physician and a seaman employed on
the same ship.

Subpart 5.05—Investigations

§5.05-1 Investigations made by inves-
tigating officer.

(a) Investigations will be made by an
investigating officer of:

(1) All acts in violation of any of the
provisions of Title 46, U.S. Code, sections
170, 214, 215, 222, 224, 224a, 226, 228, 229,
230-234, 239, 240, 361, 362, 364, 372, 375,
381, 391, 391a, 392, 393, 399, 400, 402-414,
416, 435, 436, 451-453, 460, 461, 462, 464,
467, 470-482, and 489-498 whether or not
committed in connection with any ma-
rine casualty or accident; and

(2) All acts in violation of any regu-
lation in this chapter or in 33 CFR Chap-
ter I, whether or not committed in con-
nection with any marine casualty or ac-
cident; and

(3) All acts of incompetency, negli-
gence or misconduct, whether or not
committed in connection with any ma-
rine casualty or accident, when com-
mitted by persons holding licenses, cer-
tificates or documents.

§5.05-5 Powers of investigating officer.

(a) Inthe conduct of an investigation,
the investigating officer shall have the
bower to administer oaths, subpena wit-
nesses, require persons having knowledge
of the subject matter of the investigation
to answer questions and require the pro-
duction of relevant books, papers, docu-

ments, licenses, certificates, or other
records.

§5.05-10 Adyising person of complaint.

(a) The investigating officer conduct-
h}g an investigation under this part will,
Where the person whose conduct is being
Investigated is available, advise such
Person informally of the substance of the
complaint against him and afford him
& opportunity to make such comment
ashe may desire,
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§ 5.05-15 Courses of action available.

(a) During or at the conclusion of an
investigation, the investigating officer
shall take appropriate action as follows:

(1) Prefer charges. The investigat-
ing officer may prefer charges if he finds
reasonable grounds to believe that a per-
son holding a license, certificate or docu-
ment has committed some offense or act,
or has been convicted for a narcotic
offense, or has failed to perform some
duty, or is incompetent.

(2) Recommend closing the case.

~The investigating officer may recommend

closing the case and taking no action on
alleged acts if he finds that there is no:

(1) Basis for the complaint; or,

(ii) Jurisdiction; or,

(iii) Reasonable expectation that cor-
rective measures could be accomplished.

(3) Refer cases to others for further
action. The investigating officer may
refer the case to the Commandant or to
an Officer in Charge, Marine Inspection,
at any port for completion of adminis-
trative action if he finds adequate basis
for action and the person under investi-
gation and/or witnesses are not then
available.

(4) Accept voluntary deposit of li-
cense, certificate or document. The in-
vestigating officer may accept a volun-
tary deposit of a license, certificate or
document from a person under investi-
gation when there is evidence of physical
or mental incompetence from any cause
other than the use of, or addiction to
narcotics.

(5) Accept voluntary surrender of li-
cense, certificate or document. The in-
vestigating officer may accept the volun-
tary surrender of a license, certificate
or document when the person under in-
vestigation desires to avoid a hearing.

(6) Give a warning. The investigat-
ing officer may give a warning in writ-
ing to any person holding a license, cer-
tificate or document and recommend
closing the case. Upon refusal to ac-
cept the written warning at the time the
warning is given, it shall be withdrawn
and the investigating officer may prefer
charges. An unrejected warning will be-
come a part of the person’s record.

(b) When required, the investigating
officer will also submit a report of inves-
tigation.

§ 5.05-17 Charges and specifications.
(a) A “charge” is a designation of an
offense in general terms. The offense

raust be one within the purview of Title
46, U.S. Code, section 239 or 239b. A

“charge” must be supported by one or

more ‘‘specifications.” Under no cir-
cumstances does a ‘“charge” constitute
evidence of guilt nor may any inference
of guilt be drawn from the fact that the
holder of a license, certificate, or docu-
ment has been the subject of a “charge.”

(b) A *“specification” sets forth the
facts which form the basis of the
“charge.” The purpose of a “specifica-
tion” is to enable the person charged to
identify the offense so that he will be
i» a position to prepare his defense.
Each specification shall state:
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(1) Basis for jurisdiction;

(2) Date and place of offense; and

(3) A statement of the facts consti-
tuting the offense.

§ 5.05-20 Types of charges.

(a) General. In lieu of or supple-
mentary to the charges described in par-
agraphs (b) and (c) of this section, the
charges may be:

(1) Misconduct. “Misconduct” is a
human behayior which violates some for-
mal, duly estaklished rule, such as the
common law, the general maritime law,
a ship’s regulation or order, or shipping
articles. In the absence of such a rule,
“misconduct” is human behavior which
a reasonahle person would consider to
constitute a failure to conform to the
standard of conduct which is required
in the light of all the existing facts and
circumstances.

(2) Negligence or inatiention to duty.
“Negligence” and “inattention to duty”
are essentially the same and cover both
the aspects of misfeasance and non-
feasance. They are therefore defined as
the commission of an act which a rea-
sonably prudent person of the same sta-
tion, under the same circumstances,
would not commit, or the failure to per-
form an act which a reasonably prudent
person of the same station, under the
same circumstances, would not fail to
perform.

(3) Incompetence. “Incompetence’ is
the inability oen the part of a person to
perform required duties, whether due to
professional deficiencies, physical dis-
ability, mental incapacity, or any com-
bination of same.

(b) Violation of law or regulation.
Where the proceeding is based exclu-
sively on that part of Titlz 46, U.S. Code,
section 239, which refers to a willful
violation of any of the provisions of title
52 of the Revised Statutes or of any of
the regulations issued thereunder, the
“‘charge” shall be “violation of statute”
or “violation of regulation.” The ‘“‘speci-
fication” shall state the specific statute
or regulation by title and section num-
ber, and the particular manner in which
it was allegedly violated.

(¢) Narcotic drug law violation or use
or addiction to use of narcotics. Where
the proceeding is based exclusively on
the provisions of Title 46, U.S. Code,
section 239b, the “charge” will be “con-
viction for a narcotic drug law violation”
or “use of narcotics” or “addiction to
use of narcotics,” depending upon the
circumstances. The “specification” will
allege jurisdiction by stating the ele-
ments as required by Title 46, U.S. Code,
sections 239 and 239b, and the approxi-
mate time and place of the offense.

§5.05-23 Time limitations for service
of charges and specifications.

(a) The time limitations for service
of various charges and specifications are
as follows:

(1) For a charge and specification
based exclusively on Title 46, U.S. Code,
section 239b, service shall be within the
time as set forth in this law; namely,
10 years after date of conviction in a
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court of record subsequent to July 15,
1954, or at any time if a user of or
addicted to the use of a marcotic drug
after July 15, 1954.

(2) For a charge and specification
describing one of the more serious types
of offenses specified in §5.03-5, serv-
ice shall be within five years after the
commission of the offense alleged
therein.

(3) For a charge and specification de-
seribing an offense not otherwise pro-
vided for, the service shall be within
three years after the commission of the
offense alleged therein.

(b) When computing the peried of
time specified in this section there shall
be excluded any period or periods of
time when the person could not attend
a hearing by reason of being in a foreign
country or by reason of being in prison
or asylum. i

§ 5.05-25 Procedure

hearing.

(a) To institute hearing proceedings
preparatory to hearing, the investigat-
ing officer shall prepare charges and
specifications, as required, together with
a notice of the time and place of the
hearing.

(b) The notice of the time and place
of the hearing and the original of the
charges and specifications shall be
served upon the person charged, either
by personal service or certified mail
with return receipt requested, notice to
be signed by the addreisee only,

(¢) When service is by mail, it shall
be sufficient’v in advance of the time set
for the hearing so as to give the person
charged a reasonabla opportunity to pre-
pare his defense.

(d) When service is made personally
upon the person charged, the person
making such service shall give the orig-
inal of the notice of the hearing, the
charges and the specifications to the per-
son charged, shall read them to such
person if he cannot read, and shall make
a record of the time and date of service,
When personal service is made, the writ-
ten acceptance on the reverse side of the
form containing the charges and speci-
fications shall be sufficient to show serv-
ice as of the date on the face of the
form unless otherwise indicated by sep-
arate notation thereon by fhe person
effecting such service.

(e) Further, at the time of such sery-
ice, whether personal or by registered
mail, the person charged will be also ad-
vised with respect to:

(1) The nature of suspension and
revocation proceedings and the possible
results thereof.

(2) His right to have couns2l repre-
gent him at the hearing, and that coun-
sel may be a lawyer or any other person
he desires to represent him.

(3) His righ* ‘> have wiinesses and/
or records subpenaed in his behalf.

(f) If the offense alleged involves
mental incompetence, the person charged
shall be advised (when the service of the
charge and specification and notice of

preparatory to
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hearing is made) to procure counsel to
represent him,

§ 5.05-30 Evidence of criminal liability.

(a) If, as a result of any investiga-
tion, evidence of criminal liability on
the part of any holder of a license, cer-
tificate or document, or any other per-
son is found, such evidence shall be re-
ferred to the Attorney General, or his
local representative.

(b) The investigating officer shall de-
termine whether to institute suspension
and revocation proceedings under Title
46, U.S. Code, section 239 or 239b, for
use or addiction to the use of narcofics,
before criminal action may be initiated
or completed against the holder of a li-
cense, certificate or document, or to de-
fer instituting such proceedings pending
the outcome of the criminal action in a
Federal or State court. One controlling
factor will be whether or not the wit-
nesses will be available if the hearing
is delayed.

Subpart 5.10—Deposit or Surrender of
License, Certificate or Document

§ 5.10-1 Voluntary deposit in event of
mental or physical incompetence.

(a) A person may deposit his license,
certificate or document with an investi-
gating officer in any case where there
is evidence of mental or physical in-
competence for any reason other than

‘when caused by use of, or addiction to,

narcotics.

(h) A voluntary deposit is accepted on
the basis of a written agreement which
specifies the conditions accompanying
the deposit. The original or a copy will
be given to the person making the de-
posit. The Coast Guard agrees to re-
turn the license, certificate or document
deposited by the person described there-
in when he obtains a certificate from the
U.S. Public Health Service, or other au-
thorized medical officer showing the per-
son is considered to be fit for sea duty.

(¢) Where the mental or physical in-
competence of a holder of a license,
certificate or document is caused by use
of, or addiction to, narcotics, such person
may only surrender such license, certifi-
cate or document in accordance with
§ 5.10-10.

§ 5.10-10' Voluntary surrender to avoid
hearing.

(a) Any person may surrender his
liense, certificate or document to an
investigating officer in preference to ap~
pearing at a hearing.

(b) Whenever a person voluntarily
surrenders his license, certificate or doc-
ument, he shall sign a written statement
containing the following stipulations
that:

(1) This surrender is made voluntarily
in preference to appearing at a hearing;

(2) All title to the license, certificate
or document surrendered is permanently
relinquished; and,

(3) His rights with respect to a hear-
ing, appeal, and review are waived.

(¢) A voluntary surrender of s license,
certificate or document fto an investi-

gating officer in preferense to appearing
at a hearing should not be accepted nhy
an Investigating officer unless the in-
vestigating officer is convinced that the
seaman fully realizes the effect of such
surrender,

Subpart 5.13—Issuance of New Licenses,
Certificates or Documents After Revo-
cation or Surrender

§ 5.13-1 Time limitations.

(a) Any person whose license, certifi-
cate or document has been revoked or
surrendered for one or more of the of-
fenses described in §§ 5.03-3, 5.03-5, and
5.03-10, or for mental or physical in-
competence resulting from use of, or
addiction to, narcotics may after three
years apply by letter and the application
form requesting the issuance of a new
license, certificate or document,

(b) Any person whose license, certifi-
cate or document has been revoked or
surrendered for one or more offenses
which are not specifically described in
§§ 5.03-3 and 5.03-5 may after one year
apply by letter and the application form
requesting the issuance of a new license,
certificate or document.

§ 5.13-5 Application.

(a) The letter and application shall
be addressed to the Commandant, US.
Coast Guard, Washington, D.C. 20226,
but should be filed in person with the
nearest Officer in Charge, Marine In-
spection, since this officer will submit a
preliminary evaluation and recommen-
dation.

(b) The letter chall be an informal
request for the issuance of a new license,
certificate or document and shall trans-
mit the following: :

(1) A letter from each employer dur-
ing time applicant was without a license
or document, stating dates of employ-
ment and attesting to the satisfaclory
work record. (Times or periods of un-
employment shall be satisfactorily ex-
plained in the letter.)

(2) At least three character references
from responsible persons and stating how
long they have known him.

(¢c) The Officer in Charge, Marine In-
spection, will forward the letter and ap-
plication, together with a preliminary
evaluation and recommendation, to the
Commandant,

§ 5.13-10 Commandant’s decision on
application.

(a) Every letter and application re-
ceived, as well as the preliminary evalu-
ation and recommendation of an Officer
in Charge, Marine Inspection, will be Té-
ferred to a special board appointed by
the Commandant. The board will ex
amine all the material submitted with
the application and such other infor-
mation as may, in the judgment of the
board, be considered necessary. Tho
poard shall submit its findings and rec-
ommendations to the Commandant.

(b) The Commandant shall determin®
whether or not the fssuance of a new
Heense, certificate or document shall be
made,
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subpart 5.15—Subpenas and Service of
Process

§ 5.15-1 Authority for subpenas.

(a) There is delegated to investigating
oficers and administrative law judges
authority to issue subpenas under Title
4, US. Code, scction 239, to command
attendance of witnesses or the produc-
tion of books, papers, documents, or any
other evidence necessary.

§515-5 Form of subpena.

(a) Every subpena shall bear at least
the name “United States Coast Guard”,
the word “subpena”, and local Coast
Guard address from which issued. It
may be a letter or Form CG-2639B.

(b) Every subpena shall command the
person to whom it is directed to attend at
a specified time and place to give testi-
mony or to produce books, papers, docu-
ments, or any other evidence, which
shall be deseribed with such particular-
ity as necessary to identify what is de-
sired.

§5.15-10 Issuance of subpenas,

(a) During the investigation and prior
to the hearing, the investigating officer
shall issue subpenas for the attendance
of witnesses or for the production of
books, papers, documents, or any other
relevant evidence that he may need or
that may be needed by the person
charged.

(b) During the hearing, the adminis-
trative law judge shall issue subpenas for
the attendance and the giving of testi-
mony by witnesses or for the production
of books, papers, documents, or any other
relevant evidence, either upon his own
mon or upon a request of either of the

s,

§5.15-15 Service of subpenas.

(a) Any person capable of reading and
writing may serve a subpena upon the
person named therein. Service of a sub-
Pena upon a person named therein shall
be made by delivering such subpena to
such person by personal service, or by
certifiecd mail with return receipt to be
signed by the addressee only.

() The investigating officer shall
serve or have served every subpena that
he issues in his own behalf, or on behalf
of the person charged when feasible.

(e) The person charged or his counsel
Is responsible for serving subpenas issued
8t his request by an administrative law
Judge. However, if the administrative law
ludge finds that the person charged or his
counsel is physically unable to effect the
service, despite diligent and bona fide at-
]tempts to do so, and if the administrative
W judge further finds that the existing
impediment to the services of the sub-
f;na Is peculiarly within the authority of
iste Coast Guard to overcome, the admin-

mative law judge will have the sub-
bena delivered to such person as the
o trict Commander may designate for

€ burpose of effecting service.

. §515-20 Proof of service.

Sh;?l) The person serving a subpena
L make a written statement setting

No. 181—pt, p S—
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forth the date, time and manner of serv-
ice and shall return such report with or
on a copy of the subpena to the investi-
gating officer or administrative law judge
who issued it. In case of failure to make
service of a subpena, the person assigned
to serve such subpena shall make a writ-
ten statement setting forth the reasons,
which statement should be on the sub-
pena or attached to it.

(b) When service of a subpena Is
made by certified mail with return re-
ceipt to be signed by the addressee only,
the person mailing the subpena shall
make a written statement on a copy of
the subpena or attached to it, setting
forth the date, time and place of Post
Office where mailed, and Post Office
number assigned thereto. If delivered,
the receipt requested shall be returned to
the investigating officer or administrative
law judge who issued the subpena. In case
the subpena is not delivered, any infor-
mation reported by the Post Office re-
garding non-delivery shall be given to the
investigating officer or administrative
law judge who issued the subpena.

§ 5.15-25 Quashing a subpena.

ta) The person to whom a subpena is
directed may, prior to or during the
hearing, apply in writing to the admin-
istrative law judge conducting the hear-
ing a request that the subpena be quashed
or modified. The administrative law
judge will notify the party for whom the
subpena was issued.

(b) The administrative law judge
shall rule on the matier promptly. He
may quash the subpena if it is unreason-
able or requires evidence not relevant to
any matter in issue, or he may deny
the request.

§ 5.15-30 Enforcement.

(a) Upon application and for good
cause shown, or upon its own initiative,
the Coast Guard will seek judicial en-
forcement of subpenas issued by investi-
gating officers or administrative law
judges. This may be done by making
application to the United States District
Court to issue an order compelling the
attendance of, and/or giving of testi-
mony by, witnesses.

Subpart 5.17—Witness Fees

§ 5.17-1 Wimess’s request for payment
of fees.

(a) Duly subpenaed witnesses, other
than government employees, may apply
for payment for their services as wit~
nesses by submitting a request for pay-
ment (Standard Form No. 1157) to the
administrative law judge presiding over
the hearing or to the investigating officer
(28 U.S. Code, section 1821) . The admin~
istrative law judge or investigating officer
will forward the request to the Coast
Guard authorized certifying officer to-
gether with a statement that:

(1) The witness seeking payment was
duly subpenaed as a witness by the
Coast Guard;

(2) The witness appeared pursuant to
such subpena, the name of the person
charged or under investigation, and the
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name of city and state where investiga-
tion or hearing was held; and,

(3) The witness is entitled to witness
fees, and/or subsistence, and/or mileage
allowance claimed.

(b) Upon receipt of the witness’s
claim (Standard Form 1157) with sup-
porting statement, the Coast Guard au-
thorized certifyin_ officer may certify to
the propriety of the claim according to
the scale of fees, subsistence, and mile-
age in § 5.17-5, and submit it to the ap-
propriate disbursing officer for payment.

(¢) Government employees who are
witnesses at a hearing or investigation
may be paid travel expenses as provided
by the Standardized Government Travel
Regulations. Coast Guard personnel
may ke paid travel expenses as provided
in the Coast Guard Travel Manual.

§ 5.17-5 Scale of fees, subsistence, and
mileage.

(a) A subpenaed witness may be paid
a fee of $4.00 for each day or fraction
thereof of attendance and for time neces-
sarily occupied in going to and returning
from the place of hearing or investiga-
tion (28 U.S. Code, section 1821). A
witness called to testify as an expert may
be paid a higher fee provided such higher
fee is approved by the Commandant
prior to his cppearance.

(b) A subsistence allowance of $8.00
for each day or fraction thereof may be
paid if the subpenaed witness resides at
a di-tance so far removed from the 1 lace
.t which the hearing or investigation
was held so as to prohibit his returning
7o his place of residence each day, and if
such witness was required to remain at
the place where the hearing or investiga-
tion was held for more than one day.
In a case whare subsi~tence allowance is
payable under this paragraph and the
subpenaed witness is required to travel,
a subsistence allow.nce of $8.00 per day
may be paid for each day necessarily
occupied in traveling from the place of
residence to attend the hearing or in-
vestization and return to such place:
Provided, That no subsistence allowance
for travel time shall be paid if the wit-
ness is already present at place of in-
vestigation or hearing at time of service
of subpena.

(¢) In computing the witness fee or
the subsistence allowance, a fraction of
a day will be considered as a whole day,
the day will be considered as consisting
of 24 hours, and a day will be regarded
as beginning on the hour at which the
witness had to leave his residence in
order to arrive at the appointed time at
the place where the investigation or
hearing was held. After dismissal, the
witness is assumed to leave the place of
the investigation or hearing for his resi-
dence by the first available transporta-
tion, and the period of time will be termi-
nated at the time of arrival at his
residence. ;

(d) Travel money at the rate of 8
cents per mile, not to exceed 100 miles,
for wctual travel from place of residence
or place where subpena was served to
place at which the inyestigation or hear-
ing was held may be paid to a subpenaed
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witness. Travel money at the rate of 8
cents per mile, not to exceed 100 miles,
is also allowed for the actual travel in-
volved in returr: of witness to his place of
residence, or if the subpena was served
at a place other than the witness’s place
of residence, to the place where said sub-
pena was served. All payments of travel
money shall be computed on the basis of
mileage by the shortest route. When a
witness is furnished transportation by
the Government, no mileage allowance
is authorized. If a witness is unable to
furnish funds for transpcrtation charges,
Government transportation requests may
be issued for his transportation, at the
lowest first class rate available, to and
from the place of nearing, in which case
the mileage allowance is not authorized,
When two or more witnesses are trans-
ported at the same time in the privately
owned vehicle, operated by onc of the
witnesses, the mileage allowance for only
one witness is authorized.

(e) The fees provided in paragraphs
(a), (b), and (d) of this section shall
not apply in Alaska. In Alaska sub-
penaed witnesses are entitled to the
fees, subsistence, and mileage allowances
to the same extent as may be prescribed
for witnesses before the United States
District Court in the judicial division in
which the hearing is held. (See 28 CFR
21.3 for schedule of fees and allowances
of witnesses in the District of Alaska.)

(f) In the case of employed merchant
marine personnel their place of residence
will be construed to be the vessel upon
which they are employed, and in the case
of unemployed merchant marine per-
sonnel their place of residence will be
construed to be their actual place of
residence when ashore at time of the in-
vestigation or hearing rather than the
residence of their next of kin.

Subpart 5.20—Hearings
§ 5.20-1 General.

(a) A hearing in a suspension and
revocation proceeding conducted under
Title 46, U.S. Code, section 239 or 239b,
is the adjudication of the case. It is
presided over and is conducted under the
exclusive administrative control of a
civilian administrative law judge in ac-
cordance with applicable requirements in
Title 5, U.S. Code, sections 1001-1011,
inclusive (Administrative Procedure
Act), and the regulations in this part.
The administrative law judge shall reg-
ulate and conduct the hearing in such a
manner so as to bring out all the relevant
and material facts, and to insure a fair
and impartial hearing.

(b) An administrative law judge shall
not consult with any one concerning any
fact in issue in a suspension and reveca-
tion proceeding unless, after notice, all
parties are permitted to participate. An
administrative law judge shall not in-
formally obtain advice or opinions from
the parties or their counsel or from any
officer or employee of the Coast Guard
as to the weight or interpretation to be
given to evidence. The administrative law
judge may at any time consult with
or receive instructions from the Com-
mandant,
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(¢) The procedure usually followed In
4 hearing is:

(1) Administrative Law Judge's open~
ing statement.

(2) Appearances of persons at the
hearing.

(3) Verification of currently valid
license, certificate and/or document held
by person charged.

(4) Administrative Law Judge advises
person charged of his rights.

(5) Exclusion of witnesses from the
hearing rocom.

(6) Preliminary motions, objections
and/or corrections to the charges and
specifications.

(7) Arrangement and plea of person
charged.

(8) Opening statement of investigat-
ing officer,

(9) Opening statement by or on be-
half of person charged or statements in
mitigation if there has been a “guilty”
plea.

(10) Submission of evidence.

(11) Argument by the investigating
officer and argument by or on behalf of
the person charged.

(12) Submission of proposed findings
and conclusions by the investigating
officer and/or by or on behalf of the
person charged.

(13) Findings and conclusions of the
administrative law judge.

(14) Prior record of the person
charged.

(15) The complete decision of the ad-
ministrative law judge.

(16) Service of the order or complete
decision.

(17) Obtain or return the license,
certificate or document, as appropriate.

(18) Adyise the person charged of his
right of appeal,

(19) Administrative Law Judge’s dec-
laration that the hearing is closed.

§ 5.20-5 Public access to hearings.

(a) Every hearing conducted by an
administrative law judge shall be open
to the public except when the adminis-
trative law judge finds that subject mat-
ter to be or being brought out in the evi-
dence concerns classified matter relating
to national security, or when other cir-
cumstances exist which court decisions
have held to warrant a limitation or ex-
ception to the right of a public hearing.

(b) Representatives of the press shall
not be excluded from a hearing unless
the hearing concerns classified matter
relating to national security.

§ 5.20-10 Continuance of a hearing.

(a) The administrative law judge may,
for good cause to be shown in the record,
either on his own motion or the motion
of the investigating officer or person
charged, continue the hearing from day
to day or adjourn such hearing to a later
date or to a different place by announce-
ment at the hearing or by other appro-
priate notice. In making such determina-
tion, consistent with the rights of the
person charged to a fair and impartial
hearing, the administrative law judge
shall give careful consideration to the
future availability of witnesses and to the
prompt dispatch of vessel or vessels

on which the person charged and/or wit-
nesses may be employed.

§ 5:20-15 Disqualification of adminis.
trative law judge.

(a) In any suspension and revocation
proceeding conducted under this part
an administrative law judge may with.
draw voluntarily from a particular cage
when l1ie deems himself unqualified. In
such event the administrative law judge
shall immediately notify the Comman-
dant of his desire to withdraw and hig
reasons.

(b) In any case the person charged
or the investigating officer may, in good
faith, request the administrative law
Judge to withdraw on the grounds of per-
sonal bias or other disqualification. The
person seeking the administrative law
judge’s disqualification shall file with
the administrative law judge a timely
affidavit or statement sworn to before a
Coast Guard officer or official authorized
to administer caths setting forth in de-
tail the facts alleged to constitute the
grounds for disqualification. The admin-
istrative law judge may file a response
thereto and shall rule whether or not
he considers himself disqualified.

(c) If the person seeking disqualifica-
tion takes exception to the ruling of the
administrative law judge, he may appeal
such ruling to the Commandant. The ad-
ministrative law judge shall immediately
forward the affidavit or sworn statement
with his decision. If the administrative
law judge believes himself not disquali-
fied and he so rules, the administrative
law judge shall also have all matters re-
lating to such claims of disqualification
affirmatively appear in the record. The
administrative 1aw judge shall then pro-
ceed with the hearing unless it can be
shown that a delay in the hearing pend-
ing a determination of the appeal will
not interfere with the future availability
of the person charged and witnesses, or
the prompt dispatch of the vessel or ves-
sels on which the person charged and/or
witnesses may be employed.

§ 5.20-25 TFailure of person charged to
appear at hearing.

(a) In any case in which the person
charged, after being duly served with
the original of the notice of the time
and place of the hearing and the charges
and specifications, fails to appear at the
time and place specified for the hearing,
a notation to that effect shall be made
in the record and the hearing may then
be conducted “in absentia.”

(b) The administrative law judge shall
also cause to be placed in the record all
the facts concerning the issuance and
service of the notice of hearing and the
charges and specifications.

§ 5.20-27 Person charged may be re
quired to submit to medical exam-
ination. )

(a) In a hearing in which the physi-
cal or mental condition of the person
charged is in controversy, the adminis
trative law judge on his own motion may
order the person charged to submit'to 8
medical examination, or the investigai-
ing officer may submit a written petition
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requesting such person to be required to
submit to a medical examination by a
physician. The administrative law judge
shall decide from the evidence or infor-
mation submitted to him by the investi-
gating officer whether or not to order the
person charged to submit to an examina-
tion before & physician of the U.S. Public
Health Service, and also to an examina-
tion before another physician if the per-
gon charged so desires and pays for the
required examination,

(b) If the person named in the admin-
istrative law judge's order fails or refuses
to submit to such duly ordered examina-
tion such failure shall receive due weight
in determining the facts alleged in the
specifications.

§520-30 Time and place of hearing.

(a) The hearing shall be held at the
time and place specified in the notice of
the hearing served upon the person
charged by or under the direction of the
investigating eofficer.

£520-35 Opening the hearing.

(a) The administrative law judge shall
open the hearing at the time and place
specified in the notice, adminisfer all
necessary oaths, and cause a complete
record of the proceedings to be kept.

(b) The acd:ninistrative law judge shall
open the hearing with appropriate iden-
tifieation of the proceeding and announce
the statutory jurisdietion under which
the hearing is being conducted. The ad-
ministrative law judge shall describe the
nature of the proceedings and state that
it is concerned solely with the rights of
the person charged to continue holding
specific license, certificate, and/or docu-
ment, and any endorsement thereon, as
the case may be, issued by the Coast
Guard or by any predecessor authority.

§5.20-37 Appearances.

(a) The appearances of persons at the
h:;ring shall be entered in the following
order:

(1) The investigating officer;

(2) The person charged; and,

(3) The counsel for the person
charged, if any.

§5.20-10 Verification of license, cer-
tificate or document.

(a) Since the proceeding involves a
license, certificate or document issued by
the Coast Guard, the administrative law
Judge shall require the person charged to
pmducg and present to him at the open-
ing of the hearing and on each day the
hearing is in session thereafter, all valid
licenses, certificates, and/or documents
Issued to the person charged. In the event
that the person charged alleges he has
lost any such license, certificate or docu-
ment, the administrative law judge shall
Tequire the person charged to execute a
lost document affidavit (Form CG-719E).
The administrative law judge shall warn
the person charged that a willful mis-
Statement of any material item in such
affidavit is punishable as a violation of a
federal criminal statute.
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(b) When a hearing is continued or
delayed, the administrative law judge
shall return the license, certificate, and/
or document to the person charged upon
demand: Provided, That such action
shall not be taken if a prima facie case
has been established that the person
charged committed an offense which
shows that he has such propensities and
proclivities as to constitute a definite
danger to the safety of life or property at
sea.

§ 5.20-45 Rights of person charged.

(&) The administrative law judge shall
advise the person charged of his rights
to:

(1) Be represented by professional
counsel, or any other person he may
desire;

(2) Have witnesses and relevant evi-
dence subpenaed;

(3) Examine witnesses, eross-examine
witnesses testifying against him, and
introduce relevant evidence into the rec-
ord; and,

(4) Testify in his own behalf or re-
main silent.

(b) AH matters on which the adminis-
trative law judge is required to advise
the person charged shall affirmatively
appear in the record.

§ 5.20-60 Witnesses

hearing room.

(a) All witnesses shall be excluded
from the hearing room prior to the tak-
ing of their testimony and the adminis-
trative law judge may separate govern-
ment witnesses if he deems it desirable.

§ 5.20-63 Preliminary motions or ob-
jections.

(a) Any preliminary motion or objec~
tion shall be heard and disposed of by
the administrative law judge.

§ 5.20-65 Correction or amendment of
charges and /or specifications.

(a) The administrative law judge shall
examine the charges and specifications to
determine their correctness as fo form
and legal sufficiency.

(b) The administrative law judge may,
on his own motion or the motion of the
investigating officer or person charged,
permit the amendment of charges and
specifications to correct harmless errors
by deletion or substitution of words or
figures: Provided, That a legal specifica-
tion is left remaining. Broad and liberal
discretion shall be exercised by admin-
istrative law judges in permitting such
amendments.

(c) When errors of substance are
found in charges and specifications, the
administrative law judges shall rule that
the defective charge or specification is
withdrawn, The investigating officer may
then prepare and serve a new charge and
specification on the person charged.

§ 5.20-75 Arraignment and plea.

(a) The administrative law judge shall
read each charge and specification to the
person charged and shall obtain from
him or counsel a definite plea to each

excluded from
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charge and specification. If the person
charged does not make a definite plea,
the administrative law judge shall enter
a plea of “not guilty” and proceed with
the hearing.

(b) If the person charged fails to ap~
pear at the hearing, the administrative
law judge will comply with the proce-
dures in § 5.20-25. If no valid reason
to the contrary appears, the administra-
tive law judge shall enter pleas of “not
guilty” to all the charges and specifica-
tions, and shall then proceed with the
hearing.

§ 5.20-77 Burden of proof.

(a) The investigating officer has the
burden of proof and shall present his
evidence first.

§ 5.20-80 Opening statement of inves-
tigating officer.

(a) If the person charged pleads “not
guilty,” the investigating officer shall
make a brief statement outlining the
basis for the preferment of the charges;
particulars incident to the substance of
the complaint; and a summary of
matters expected $o be proved.

(b) If the person charged pleads
“guilty,” the opening statement of the
investigating officer shall contain a sum-
mary of the evidence upon which the
charge and specification are based.

§ 5.20-85 Opening statement by or on
behalf of the person charged.

(a) The person charged or his counsel
shall be afforded an opportunity to state
what he intends to establish. This may
be waived or deferred at the option of
the person charged.

(b) If the person charged pleads
“guilty,” he may present evidence or
mitigating circumstances believed to be
material. Should this presentation be
inconsistent with a “guilty” plea, the
administrative law judge shall reject the
plea, change the plea to “not guilty” and
proceed with the hearing.

§ 5.20-87 Coercion of witnesses.

(a) Any attempt to coerce any witness
or to induce him to testify falsely, is an
offense which may be punishable by fine
of $5,000 or imprisonment for 5 years,
or both fine and imprisonment. (See 18
U.S.C. 1505, 46 U.S.C. 239.)

§ 5.20-90 Witnesses.

(a) All witnesses shall be sworn, duly
examined, and may be cross examined.
At any time a witness is on the stand
he may be questioned by an administra-
tive law judge.

(b) The investigating officer or person
charged who calls a witness shall begin
his direct examination by identifying the
witness. When possible, the witness will
be required to identify the person
charged. g

(¢) In any case where the person
charged has entered a *“guilty” plea,
witnesses may be called to establish
matfers of aggravation or matiers of
mitigation.
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§ 5.20-93 Witness's personal counsel.

(a) Any witness may bave personal
counsel to advise him as to his rights,
but such counsel may not otherwise par-
ticipate in the hearing.

§ 5.20-95 Evidence.

(a) In these administrative proceed-
ings, strict adherence to the rules of
evidence observed in courts is not re-
quired. All relevant and material
evidence, oral or written, shall be re-
ceived except that hearsay evidence
shall be rejected if the declarant is
readily available to appear as a witness.
In deciding whether the declarant’s
testimony should be obtained, the im-
portance of sucl. evidence shall be
balanced against the difficulty of pro-
ducing the witness. Hearsay evidence
shall be accorded such weight as the
circumstances warrant, including con-
sideration of whether it is opposed by
other evidence. Irrelevant, immaterial
and unduly repetitious evidence should
be excluded.

(b) Findings must be supported by
substantial evidence of a reliable and
probative character. By this Is meant
evidence of such probative value as a
reasonably prudent and responsible
person is accustomed to rely on when
making decisions in important matters.
It is not limited to evidence which is
considered to be competent evidence for
the purpose of admissibility under the
Jury-trial rules.

(¢) In conducting a hearing the ad-
ministrative law judge will extend rea-
sonable latitude to the person charged
who does no? have professional counsel
to represent him. Invesilgating officers
and counsel should be required to con-
form to the rules of evidence to a greater
degree than persons charged without
counsel.

§ 5.20-100 Documentary evidence gen-
erally.

(a) Except as modified by the regula-
tions in this part, documentary evidence
shall be admissible in accordance with
the applicable rules of evidence, as set
forthin § 5.20-95.

§ 5.20-102  Official notice by Com-
mandant and administrative law
judges,

(a) The Commandant and the admin-
istrative law judges shall consider the
following without requiring the person
charged or the Coast Guard to submit
them in evidence:

(1) Federal law. The Constitution;
Congressional Acts, Resolutions, Records,
Journals and Committee Reports; Deci-
sions of Federal Courts; Executive
Orders and Proclamations; and of
rules, regulations, orders and notices
published by the Treasury Department
or United States Coast Guard in the
FEDERAL REGISTER,

(2) State law, The Constitution and
public laws of each State.

(3) Governmental organizations. The

organization, territorial limitations, of-

ficers, departments, and general ad-
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ministration of the Government of the
United States, its territories, possessions
and the Commonwealth of Puerto Rico;
the several States; and foreign nations,

(4) Coast Guard organization. The
Coast Guard’s organization, administra-
tion, officers, personnel, and official
publications pertaining to organization.

(6) Commandant’s decisions. The
Commandant’s decisions in all appeal
and review cases under this part. (See
§ 5.03-1).

(b) The Commandant and adminis-
trative law judges may, upon request,
take official notice of those matters of
which the courts usually take judicial no-
tice, and matters which adjudicated
cases recognize may be officially noticed
by administrative agencies. However, the
matters thus officially noticed by the ad-
ministrative law judge shall be specified
on the record. Either party shall be af-
forded an opportunity, on the record, to
rebut such matters.

§ 5.20-105 Certification of court records.

(a) A copy of a court record such as
the court conviction or judgment, shall
be certified to be a true copy by the clerk
or deputy clerk of the court and under
the seal of the court, with or without
the certification of the judge that the
attestation by the clerk is in proper form.

§ 5.20-106 Certification of extracts
from shipping articles, loghooks, ete.

(a) Extracts from records in the
custody of the Coast Guard, shipping
articles, and logbooks, shall be certified
by an investigating officer or custodian
of such records.

(b) Any commissioned officer of the
Coast Guard is authorized to certify ex-
tracts from Coast Guard records, ship-
ping articles, and loghooks as being true
copies of the original by certifying that
he has seen the original and compared
the copy with it and found it to be a true
copy. The officer so certifying shall sub-
scribe his name, rank, and duty station.

§ 5.20-107 Admissibility and weight of
entries from Official Loghbooks.

(a) The Official Logbook of a vessel,
or a duly certified copy of an entry made
therein, shall be admissible in evidence,
under authority of Title 28, U.8. Code,
section 1732.

(b) An enfry in an Official Loghook
of a vessel made in substantial compli-
ance with the requirements of Title 46,
U.8. Code, section 702, in addition to
being admissible in evidence, shall con-
stitute prima facie evidence of the facts
therein recited. However, an entry not
made in substantial compliance with the
requirements of Title 46, U.S. Code, sec~
tion 702, while admissible, in evidence,
does not constitute prima facie evidence
of the facts therein recited,

§ 5.20-110 Use of judgments of convie-
tion.

(a) The judgment of conviction by a
Federal court is conclusive in proceed-
ings under Title 46, U.S. Code, section
239, where acts forming the basis of the
charges in a Federal court are the same.

The person charged may not chgllenge
the jurisdiction of & Federal or State
court in proceedings under Title 46, US,
Code, sections 239 and 239b.

(b) Where the acts involved in g
judgment of conviction of a State court
are the same as those involved in pro-
ceedings under Title 46, U.S. Code, sec-
tion 239, the judgment of conviction {5
not conclusive of the issues decideg,
However, such judgment of conviction is
admissible in evidence in the latter pro-
ceedings and constitutes substantia] evl-
dence adverse to the person charged.

(¢c) The judgment of conviction for a
narcotic drug law violation by a Federal
court or & State court of record is con-
clusive in proceedings under Title 46, US.
Code, section 239b.

§ 5.20-115 Admissibility of reports of
consul,

(a) The original or a duly authenti-
cated copy of a report made by a consul
or a vice consul of the United States shall
be admissible in evidence.

§ 5.20-117 Admissibility of records of
proceedings at Coast Guard investi-
gations.

(a) The records of proceedings at
Coast Guard investigations, including
testimony and statements of witnesses
and all exhibits received, are admissible
in hearings conducted under this part,
pursuant to stipulation by the investi-
gating officer and the person charged,

(b) The stipulation shall be in writing,
shall describe the specific portions of the
record to be submitted as evidence, and
shall be signed by the investigating offi-
cer and the person charged or his coun-
sel. The stipulation and the portions of
the records referred to therein shall upon
presentation be made & part of the record
of the hearing.

§ 5.20-118 Admissibility of
Coast Guard records.

(a) The prior negative disciplinary
record of the person charged is admis-
sible as character evidence of his gen-
eral good reputation.

(b) A commendatory record pertain-
ing to the specific trait of character in
question is admissible,

(c) No part of a prior disciplinary
record may be used to show particular
acts in order to refute directly evidence
as to the good character of the person
charged. However, it is admissible for
the limited purposes of :

(1) Impeaching the credibility of the
person charged on cross-examination
after he has testified, on direct exami-
nation, that he has no prior disciplinary
record.

(2) Impeaching the credibility of the
person charged by showing offenses of
such a nature as to indicate his general
lack of veracity.

(3) Testing the qualifications of char-
acter witnesses who express opinions
concerning the general good reputation
of the person charged.

(4) Proving prior conduct tending t0
show guilty knowledge, design, intent

sea IINID’H
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motive, or the like, which is relevant to
the offense alleged.

0 Admissions by person
s s‘zgill?gcd during a Coast Guard investi-
gation.

(a) No person shall be permitted to
{estify with respect to admissions made
py the person charged during or in the
course of & Coast Guard investigation
except for the purpose of impeachment.

§5.20-125
charged.
(a) Any person other than a Coast
Guard investigating officer may testify
as to admissions voluntarily made by the
person charged in the presence of the
vitness other than during or in the
course of an investigation by the Coast
Guard.,

§5.20-130 Impeachment of witnesses.

(a) A witness, including the person
charged if he voluntarily testifies in his
own behalf, may be impeached by proof
of prior inconsistent statements, whether
oral or written, which were made by
him, However, before evidence of such
inconsistent statements is admissible in
evidence, a proper foundation must be
established. y

(h) Evidence of prior inconsistent
statements by a witness is admissible for
the’ limited purpose of impeaching the
credibility of the witness.

(¢) A party calling a witness or other-
wise making a witness his own may,
after orally pleading surprise, be per-
mitted to impeach him in the discretion
of the administrative law judge.

§5.20-135

nesses,

(a) The testimony of a witness other
than the person charged taken under
oath during a Coast Guard investigation
may be received in evidence in lieu of the
appearance of the witness when it is
established to the satisfaction of the
administrative law judge that:

(I) Whereabouts of the witness is un-
known after diligent search; or,

(2) Witness is non compos mentis; or,

(3) Witness is deceased; or,

4) Witness is ill or incapacitated to
Sich an extent that neither his testi-
mony nor a deposition can be taken: or,

6) Witness is more than 100 miles
from the place of hearing and at a place
S0 remote and inaccessible as to make it
Impracticable to take his deposition.
(h) In considering the admissibility
ind credibility of the testimony taken
Under oath during an investigation and
offered in evidence under paragraph (a)
of this section, the administrative law
ludge shail consider the apparent trust-
Worthiness of the testimony, and shall
o e Into consideration whether or not

€ parties were represented or afforded

he right to be present and to cross
examine the witness.

§5.20-140 Testimony by deposition.

() ‘Testimony may be taken by dep-

ca’-‘mn upon application, and for good
Use shown, by any party or upon the

Other admissions by person

Testimony of absent wit-
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initiative of the administrative law
judge.

(b) The application to the administra-
tive law judge shall be in writing, setting
forth the reasons why it should be taken,
the name and address of the witness, the
matters concerning which it is expected
the witness will testify, the time and
place proposed for the taking of the
deposition and whether it shall be by
oral examination or written interroga-
tories.

(¢) The administrative law judge will
for good cause shown, serve upon the
parties an order specifying the name of
the witness, the time and place for taking
the deposition, and a designation of a
person before whom the witness is to
testify. Such deposition may be taken be-
fore any person authorized to administer
oaths.

(d) The party desiring a deposition by
written interrogatories shall submit a list
of interrogatories to be propounded
to the absent witness; then the opposite
party after he has been allowed a reason-
able time for this purpose, may submit
a list of cross-interrogatories. If either
party objects to any question, the matter
shall be presented to the administrative
law judge for a ruling. Upon agreement
of the parties on a list of interrogatories
and cross-interrogatories (if any) the
administrative law judge may propound
additional questions.

(e) The subpena referred to in Sub-
part 57.15, of this part together with
the list of interrogatories and cross-
interrogatories (if any), shall be for-
warded to the person designated to take
such deposition. This person will cause
the subpena to be served personally on
the witness, and a copy shall be endorsed
and returned to the administrative law
judge.

(f) When the denosition has been
transcribed, it shall be presented to the
witness for examination and correction
and then shall be subscribed by him.
The person taking the deposition shall
certify the signature of the witness. If
for any reason the deposition or inter-
rogatory is not subscribed by the witness,
then the person taking the deposition
shall recite under oath thereon the rea-
son it is not subscribed.

(g) When the deposition has been
duly executed it shall be returned to the
administrative law judge. As soon as
practicable after the receipt of the depo-
sition the administrative law judee shall
present it to the parties for their ex-
amination. The administrative law judge
shall rule on the admissibility of the
deposition or any part thereof and on any
objections.

(h) In the event one party files in-
terrogatories, the other party, in lieu of
filing cross-interrogatories, may attend
the taking of the deposition and eross-
examine the witness.

§ 5.20-145 Argument.
(a) After all the evidence has been
presented the parties may present oral

and/or written argument in the follow-
ing order:
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(1) Opening argument by the investi-
gating officer;

(2) Argument by the person charged
or his counsel; and,

(3) Closing argument by the investi-
gating officer.

§ 5.20-150 Submission of
findings and conclusions.

(a) The administrative law judge shall
afford the investigating officer and the
person charged reasonable opportunity to
submit, either orally or in writing, pro-
posed findings and conclusions with sup-
porting reasons. If either party desires
to submit such matter, the administra-
tive law judge shall fix the time within
which it shall be filed. Failure to comply
within the time so fixed by the adminis-
trative law judge shall be regarded as a
waiver of the right.

§ 5.20-155 Administrative law judge’s
decision. ‘

(a) The administrative law judge shall
render a decision consisting of

(1) “Findings of Fact,” including nec-
essary evidentiary and ultimate facts
pertaining to each specification;

(2) “Conclusions” as to whether or
not the charges and specifications are
found proved;

(3) “Rulings” on proposed findings
and conclusions;

(4) “Opinion,” discussing the reasons,
precedents, legal authorities, or other
basis for the findings, conclusions and
order on all material issues of fact, law,
or discretion, with such specificity as to
advise the parties of their record and
legal hasis; and,

(5) “Order,” reciting disposition of the
case. The order is only given after con-
sideration of the prior record of the per-
son charged as provided in § 5.20-160.

(b) A separate conclusion shall be
made by the administrative law judge on
each charge and specification. A specifi-
cation may alternately be found ‘“not
proved,” “proved in part,” “proved,” or
“proved by plea.”

§ 5.20-160 Prior record.

(a) Except as provided for in § 5.20-
118, the prior commendatory and/or dis-
ciplinary record of the person charged
will not, be disclosed to the administrative
law judge until after he has made the
conclusions as to each charge and speci-
fication, and then only if at least one
charge has been found “proved.”

(b) In order to expedite the adminis-
trative law judge’s decision, if prior rec-
ord is not available at the hearing, the
person charged, if he consents, may be
questioned under oath as to his prior
record. Erroneous information given by
the person charged shall be grounds for
the administrative law judge to reopen
the case and amend his order.

§ 5.20-165 Table of average orders.

(a) The Table 5.20-165 is for the in-
formation and guidance of administra-
tive law judges. The orders listed for the
various offenses are average only and
should not in any manner affect the fair

proposed
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and impartial adjudication of each case
on its individual facts and merits.

(b) The Table 5.20-165 is divided
into seven groups. In the table, the first
numeral indicates the period of suspen-
sion in months and when followed by a
zero means an outright suspension. For
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example, 1-0 means a one-month' sus-
pension without probation. Where the
first numeral is followed by a numeral
other than zero, a probationary suspen-
sion is indicated. For example, 6-12
means a six-month suspension, with a
twelve-month period of probation.

TABLE 5.20-165—SCALE OF AVERAGE ORDERS

Type of Offense

Number of times committed

First | Second | Third | Fourth Firth

Group A (1) {offenses committed within 3 years are to be con-

sidered as repeated)

Abszent without leave_ _.
Faiture to Join (domestic) . ... ...
Inattention to duLF (unintentional
Violation of a regufation (unintentional). ..

Group A (2) (offenses commitied within 3 yea.rs-rm- to be con-

sidered as repeated):

Creating o disturbance aboard ship due to intoxication - .

Failure to join (foreigm) . ...
Failure to perform duty._...

Group B (time between offenses not to have any bearing w hen

considering whether man is repealer):

A!lomr! toillegally take or smuggle property ashore. ... 612

Desertion (domestie) ...
Failure to report marine casuall;
Fallure to manifest . ...
Negleot of duty
Possession of intoxicating liquor. ..
Possession of irearmos. - oo eereeeenee
Sleeping on wateh
Use of profane and threatening language to superior
Violation of a regulntion (intentional) . ... ...

Wiiu! disobedience of a lawfulorder.. ... .__..
Group C (time between offenses not to have any bearing when

_____ 10 -0

considering whether man is repeater):

7| N
Group D (time between offenses not to have any bearing when

considering whether man is repealer):

Inattention to du3 (ntentional)- - ..o oo
cargo or ship’s property.........
Negleet of duty; damage to vessel, eargo or personnel (ordi-

Hegal possession

nary negligence)
Pilfering cargo or ship's equipmen
Refusing to perform duly . ...
Sale of ship’s property ...

B s s e s rita oy s P s SRS ] NP
Group E (time between offenses not to haveany bearing when

considering whether man is repeater):
Assault and Datlery . .. e
Assault with dangerous wespon (no injury)
Destroction of shi?'s ¢argo or property . ...
Desertion (foreign

Contirmed disobedience of lawful order. . o

Embezaling ship’s cargo or pr

oreny ..........
Neglect of duty; damage L0 ship, cargo or persons (gross

or wilful).. .

Tnterference with master, ship’s officer, or Government.
official in performance of official dutles. . ...

Smuggling of property . . oeoeeeeeeaeee

Sale of intoxicating Hquor. .. .o cireeee
Group F:

Assault with dangerous weapon {injury). -

Malicious destruction of ship’s property . .. ... ...
Misconduct resulting in loss of life or serious injury ...

Molestation of PASSENEerS. ..o oveenceaaaee
Murder or attempted murder. .

1-0 3-0
1-0
1-0
1-0
Adm. 1-0

1 Rev.
Rey.

Rev.

$TTIITIIITL EEL

1 Abbreviation for “Admonition."
# Abbreviation for *“Revocation."
§ 5.20-170 Order.

¢a) If no charge is found “proved,”
the order of the administrative law judge
shall state that the charge or charges
are “dismissed.”

(b) If a charge is found “proved,” the
administrative law judge shall order an
admonition, suspension with or without
probation, or revocation.

(¢c) An order shall be directed against
all licenses, certificates, and/or docu-
ments, except that in cases of negli-
gence or professional incompetence, the

order may be made applicable to spe-
cific licenses or documents in qualified
ratings.

(d) When an administrative law judge
determines that the person charged is
professionally incompetent in the grade
of -the license, certificate or document he
holds, but is considered competent in a
lower grade, the administrative lJaw judge
may revoke the license, certificate or
document and order the issuanace of one
of a lower grade.

(e) In a decision rendered in the

United States, an order of revocation or
outright suspension shall direct the per-
son charged to surrender his license, cer-
tificate and/or document immediately
Any domestic order should state that i
is eﬁecuvi lgn t::see:rvice and that the Ji-
cense, certificate and/or docum A
fected is: £ il

(1) Revoked; or,

(2) Buspended outright until a speci-
fied period after surrender; or,

(2) Suspended for a specifisd periog
subject to a specified period of proba-
tion; or,

(4) A combination of subparacraph
(2) of this paragraph and a probation-
ary suspension, as indicated in subpara-
graph (3) of this paragraph, extending
from the beginning of the outright sus-
pension until a srecified period after the
termination of the outricht suspension,

(f) In a decision rendered outside of
the United States, an order shall differ
only in that a revocation or outright sus-
pension is not to be effective until the
date of arrival of the person charged in
the United States.

§ 5.20-175 Delivery of order and com-
plete decision.

(a) Whenever possible, the adminis-
trative law judge shall prepare in writing
his complete decision, including the or-
der, and personally deliver it to the per-
son charged or his authorized represent-
ative at the final session of the hearing.
The decision, including the order, is ef-
fective on the date of such delivery.

(b) If it is not possible for the admin-
istrative law judge to deliver his complate
written decision at the final session of
the hearing, he shall render his oral de-
cision on the record, then prepare the
order in writing and personally deliver it
to the person charged or his aunthorized
representative. The decision, including
the order, is effective unon such delivery
of the written order. When the written
decision is available, the administrative
law judge will cause it to be delivered to
the person charged or his authorized
representative.

(¢c) If it is not possible for the
administrative law judge at the con-
clusion of the hearing to render an
oral decision on the record and to fol-
low the procedures provided for in par-
agraph (a) or (h) of this section, the
written decision, including the order
shall be delivered to the person chareed
or his authorized representative, at the
earliest possible date, either personally
or by certified mail with return receipt
required to be signed only by the person
charged or his authorized representative.
The signed acknowledgement or the affi-
davit of personal delivery, or the robun
receipt shall be made a part of the recor
and shall determine the effective date ?f
the decision, including the order, unle;\ﬁ
good cause is shown why this date should
not apply. =

(d) As used in this section, the phrase
“guthorized representative” means any
person who has been authorized, n‘::
shown by the hearing record, to rece i
service and take an appeal on behalf
the person charged.
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§ 5.20-180 Notification of right to
uppca'.

(a) The person charged shall be ad-
vised by the administrative law judge of
nis right to appeal in accordance with
subpart 5.30 of this part. The adminis-
trative law judge shall also advise the
person charged that if such appeal is not
taken within the time limit specified in
Subpart 5.30 of this part it will not be
accepted.
£5.20-185 Completion of the hearing.

(a) Upon completion of the proce-
dures in this subpart, the hearing is
completed.

§5.20-190 Modification of administra-
tive law judge’s order and decision.

(a) After an administrative law judge
renders his order and decision, it may be
modified or changed pursuant to proce-
dures set forth in paragraph (b) of this
section, or in Subpart 5.25 of this part
for reopening of hearings, or in Subpart
530 of this part for appeals, or in Sub-
part 5.35 of this part for review of ad-
ministrative law judge’s decisions. In the
absence of any such procedures, the deci-
sion of the administrative law judge is
final and binding.

(b) When the proceeding under the
provisions of Title 46, U.S. Code, section
239, is based on a narcotics conviction
as referred to in § 5.03-10, rescission of
the revocation of a license, certificate or
document will not be considered, unless
the applicant submits a specific court
order to the effect that his conviction has
been unconditionally set aside for all
purposes. The Commandant reserves
the personal right to make the determi-
nation in such case.

Subpart 5.25—Reopening of Hearings
§5.25-1 Petition to reopen hearing.

(a) At any time prior to a final deci-
sion on appeal or within one year from
the date of service of the administrative
lav_z judge's decision, & person found
guilty of any offense may petition to re-
open the hearing on the basis of newly
discovered evidence.

(b) If at the time the petition is filed
an appeal to the Commandant from the
administrative law judge’s decision has
not been filed, the petition to reopen the
hearing shall be considered by an admin-
istrative law judge. If an appeal to the
Commandant has been filed, the petition
to reopen the hearing shall be considered
by the Commandant.

§5.25-5 Form of petition.

(&) The petition shall be in letter
form, typewritten or written in a legible
hand, and addressed to the administra-

tive law judge or the Commandant, as
appropriate.

(b) The petition shall contain the
following;

(1) A descriptive identification of the
hearing desired to be reopened, includ-
Ing place of hearing, full name of person
{i°und guilty, number and description of

Cense and/or document involved, the
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name of the administrative law judge
and date of the decision.

(2) An affirmative declaration that no
appeal has been taken pursuant to Sub-
part 5.30 of this part, or if an appeal
has been taken, the date and with whom
such appeal was filed.

(3) A statement setting forth why the
evidence would probably produce a dif-
ferent result favorable to the person
found guilty.

(4) A statement as to whether or not
the additional evidence was known to the
petitioner at the time of the hearing,
and if applicable, reasons why the pe-
titioner, with due diligence, could not
have discovered such new evidence prior
to the date the hearing was completed.

(5) A statement setting forth briefly
and specifically:

(i) The precise nature and purpose of
such additional evidence; and,

(ii) The names and addresses of per-
sons to be called as witnesses and the
time and place when such witnesses will
be available to testify personally or by
deposition.

§ 5.25~10 Action on petition.

(a) Affer the receipt of the petition,
an investigating officer shall be afforded
a reasonable time within which to file an
answer in writing on the merits of the
petition. The decision on the petition
will be based on a consideration of the
petition, the record of the hearing, and
the answer, if any.

(b) The petition shall only be granted
when new evidence is described which
has a direct and material bearing on the
issues, and when valid explanation is
given for the failure to produce this evi-

.dence at the hearing.

(¢c) The administrative law judge or
the Commandant shall render a decision
in writing, either granting or denying the
petition.

(d) If the administrative law judge
grants the petition, he shall reopen the
hearing to permit the offer of new evi-
dence described in the petition.

(e) If the petition is granted by the
Commandant, he will remand the case
to an administrative law judge with di-
rections to reopen the hearing.

(f) On the basis of the record of the
original hearing and the new evidence
received, the administrative law judge
shall either affirm the original decision
or withdraw the original decision and
render a new one.

(g) The petition, and answer, if any,
the administrative law judge's or Com-
mandant’s decision, and the additional
evidence will be added to the original
record.

(h) The filing of a petition to reopen
the hearing shall not stay an existing
order of the administrative law judge.

(i) If a petition to reopen a hearing
is filed within 30 days after the service
of the administrative law judge’s deci-
sion, it will toll or defer the running of
the 30-day statutory period of appeal as
provided in Subpart 5.30 of this part
until an administrative law judge has
acted on the petition.
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§ 5.25-15 Appeal from action on peti-
tion.

(a) If the petition to reopen the hear-
ing is denied by the administrative law
judge, the person found guilty may ap-
peal to the Commandant within 30 days
from the date of service of the denial of
the petition. The review by the Comman-
dant on this appeal will be limited to
the issue raised by the petition. Other
grounds for appeal must be in accord-
ance with Subpart 5.30 of this part.

(b) If the petition to reopen the hear-
ing is granted and a previous finding of
“proved” is affirmed by the administra-
tive law judge, the person found guilty
may appeal the decision as provided for
in Subpart 5.30 of this part.

Subpart 5.30—Appeals
§5.30-1 Time for filing, contents, ete.

(a) A person found guilty by an ad-
ministrative law judge may, within 30
days after the date of the order of the
administrative law - judge is effective,
take an appeal to the Commandant.
This appeal shall be taken by filing a
notice of appeal with the administrative
law judge who heard the case or with any
Officer in Charge, Marine Inspection, for
forwarding to such administrative law
Jjudge.

(b) The notice of appeal shall:

(1) Be tvpewritten or written legibly;

(2) Be addressed to the Commandant;

d,

(3) Set forth the name of the appel-
lant, the number and description of
license, and/or document involved,
nature of the charge, the order, and the
administrative law judge who made the
decision.

(¢) The notice of appeal may contain
2 statement of grounds for appeal and/
or exceptions. The appellant may file
with the notice of appeal a brief or
memorandum in elaboration of the
matters set forth in the notice of appeal.
The notice of appeal may contain a
request for transcript of the hearing.
No request for such transcript will be
accepted unless it is submitted with the
notice of appeal.

(d) The administrative law judge shall
promptly transmit the notice of appeal
and his action, if any, on a request for a
temvorary document to the Comman-
dant. He will also transmit a complete
transcript of the hearing and any ma-
terial received in support of the appeal
to the Commandant.

(e) After the appellant or his coun-
sel has received a transcript of the
record, any exceptions submitted shall
be identified by specific citations to
pages in the transcript and shall contain
legal and other authorities relied upon to
support such exceptions.

(f) The only matters which will be
considered by the Commandant on
appeal are:

(1) Exceptions properly raised by the
appellant as indicated in paragraph (e)
of this section;

(2) Clear errors in the record; and,

(3) Jurisdictional questions,
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(g) In the preparation of an appeal,
administrative law judge will assist the
appellant beyond the point of informing
him of the proper form to be used and the
applicable regulations.

§5.30-3 Time in which to complete
appeal.

(a) Appellant may submit grounds
for appeal and exceptions to the admin-
istrative law judge's decision, whether or
not any such matter was filed with the
notice of appeal. This matter must be
submitted within 60 days after receipt of
the transcript of the hearing record, or,
if no transcript was requested within 60
days of the date of effective service of
the decision. Nothing further will be
received and considered as a part of the
appeal record after the applicable time
has elapsed unless it is extended by the
Commandant.

(b) Prior to the expiration of the
applicable 60-day period of extension
thereof as set forth in paragraph (a) of
this section, at least one ground for
appeal or exception to the administrative
law judge's decision must be filed in sup-
port of the notice of appeal. Failure to do
so will result in one of the following:

(1) Termination of the case by written
notice to the appellant or his counsel,
that the decision of the administrative
law judge constitutes the final agency
action on the merits of the case; or,

(2) Consideration of the appeal on the
merits of the case and publication of
the Commandant’s decision without
prior notice to the appellant or his
counsel. This will only be done when
some clear error appears in the record
or when the case presents some novel
policy consideration.

§ 5.30-5 Record for decision on appeal.

(a) The transeript of hearing, to-
gether with all papers and exhibits filed,
shall constitute the record for decision
on appeal.

§ 5.30-10 Action on appezl.

(a) The Commandant may affirm, re-
verse, alter, or modify the decision of the
administrative law judge, or he may re-
mand the case for further hearing. The

decision of the Commandant on appeal
shall be final in the absence of a remand.
§ 5.30-15 Temporary d t

(a) Any person who has appealed
from a decision suspending or revoking
his document may file a written request
for a temporary document with the Ad-
ministrative Law Judge who rendered the
decision or with any Officer in Charge,
Marine Inspection, for forwarding to
such Administrative Law Judge. The re-
quest will be granted by the Administra-
tive Law Judge except (1) when the
hearing transeript has been forwarded to
the Commandant, or (2) when, in the
opinion of the Administrative Law Judge,
the order of suspension or revocation
rests upon a finding of guilty for a serious
offense of such a character that the pres-
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ence of the person charged on board a
vessel, either immediately or for the in-
definite future, would be incompatible
with the requirements of safety of life or
property at sea, or for a serious offense
found by the Administrative Law Judge
to have been committed willfully.

(b) If the transcript has been for-
warded to the Commandant, or if the
request is denied by the Administrative
Law Judge, the request shall be for-
warded by the Administrative Law Judge
to the Commandant for final action. A
temporary document may be issued in the
discretion of the Commandant, except
where such action, in the opinion of the
Commandant, would be incompatible
with the requirements of safety of life
or property at sea.

(¢) A temporary document shall be
subject to such terms and conditions as
the Commandant or Administrative Law
Judge may prescribe. However, all such
documents shall provide that they expire
not more than six months after issuance
or upon service of the Commandant’s de-
cision on appeal, whichever occurs first.
If a temporary document expires before
the Commandant’s decision is rendered,
it may be renewed, after authorization by
the Commandant, by the issuance of a
new temporary document by an Officer in
Charge, Marine Inspection.

(d) Copies of the temporary docu-
ments issued shall become a part of the
record on appeal.

§ 5.30-20 Appeal cases remanded for
further proceedings.

(a) When the Commandant renders
a decision remanding a case for further
proceedings, the remand is directed to
the administrative law judge. The admin-
istrative law judge shall notify the par-
ties and set a date for continuance of the
proceedings. In the absence of specific
directions from the Commandant, the
administrative law judge shall either re-
open the former hearing or conduct a
new hearing.

(b) If the hearing is reopened, the
evidence in the prior hearing shall be
evaluated together with the new evidence
submitted.

(¢) In a new hearing, the evidence in
the prior hearing may be used for pur-
poses of impeachment. Evidence in the
prior hearing may be stipulated as a part
of the record of the new hearing.

(d) The administrative law judge shall
render either an entirely new decision or
a decision incorporating by reference his
original decision as necessary.

§ 5.30-25 Commandant’s decisions on
appeals.

(a) The Commandant’s Decislons on
Appeals are the final actions taken by
the Coast Guard in appeals under the
suspension and revocation proceedings
provided by this part. These Decisions
are issued seriatim and are public
records.

(b) The Commandant’s Decisions on
Appeals are available for reading pur-
poses at Coast Guard Headquarters, and
at Offices of District Commanders and

Officers in Charge, Marine Inspection,

§5.30-30 Appeals to the
Transportation Safety Board

(a) The rules of procedure for appeals
to the National Transportation Safety
Board from decisions of the Com-
mandant, U.S. Coast Guard, sustaining
orders of revocation of licenses, certifi-
cates, documents, and registers are in
14 CFR Part 425. These rules give the
party adversely affected by the Com-
mandant’s decision 10 days after service
upon him or his attorney of the Com-
mandant’s decision to file a notice of
appeal with the Board.

(b) In all cases under this part which
are appealed to the National Transpor-
tation Safety Board under 14 CFR 425,
the Chief Counsel of the Coast Guard is
designated as the representative of the
Commandant for service of notices and
appearances. Communications should be
addressed to Commandant (CL), Wash-
ington, D.C. 20591.

(¢) In cases before the National
Transportation Safety Board the Chief
Counsel of the Coast Guard may be rep-
resented by others designated “of
counsel.”

(d) It should be noted that 14 CFR
Part 425 is limited to Commandant’s
Decisions sustaining orders of revocation
by administrative law judges. The Na-
tional Transportation Safety Board in 14
CFR Part 400 (32 FR.12839) has dele-
gated to the Commandant, U.S. Coast
Guard, all of its review authority in sec-
tion 5(b) (2) of the Department of Trans-
portation Act (49 U.S.C. 1544(b) (2)) in
other Coast Guard matters, which in-
clude Commandant'’s Decisions sustain-
ing orders suspending licenses, certifi-
cates, documents, and registers in pro-
ceedings under this part.

Subpart 5.35—Review of Administrative
Law Judge's Decisions in Guilty Cases
§ 5.35-1 Commandant’s review.

(a) Any decision of an administrative
law judge, in which there has been &
guilty finding, may be called up for re-
view by the Commandant on bis own mo-
tion, or direction, within sixty (60) days,
after the decision is announced or has
been made effective, whichever date is
later. On occasion, such action may b
taken upon recommendation of the Dis-
trict Commander within whose jurisdic-
tion the decision of the administrative
law judge was announced. As used
the regulations in this part the phrase
“on his own motion” means by the Com-
mandant’s direction or order, without
other procedural formality.

(b) The processes in effect with re-
spect to the preparation and presentd
tion of the record on appeals DV
merchant seamen, shall apply to the
consideration of cases brought up Of
review by the Commandant.

§ 5.35-5 Record for decision on review

(a) The transcript of hearing, -
gether with all papers and exhibits filed,

National
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shall constitute the record for consid-
eration on review.

§5.35-10 Scope of review,
(a) The review will be restricted to
questions of law, fact, and policy.

§5.35-15 Action on review.

(a) In no case will the review by the
commandant be followed by any order
increasing the severity of the adminis-
trative law judge's original order.

(b) The Commandant may adopt in
whole or in part the findings, conclu-
sions, and basis therefor stated by the
administrative law judge, or he may
make entirely new findings on the record,
or he may remand the case to the admin-
istrative law judge for further proceed-
ngs.

(¢) The decision of the Commandant,
on review, shall be final in the absence
of a remand.

§5.35-20 Commandant’s Decisions on
Review.

(a) The Commandant's Decision on
Review sets forth the rulings which shall
be the governing precedents in future
cases on the same type of facts. These
Decisions are issued seriatim and are
public records.

(b) The Commandant’s Decisions on
Review are available for reading pur-
poses al Coast Guard Headquarters, and
at Offices of District Commanders and
Officers in Charge, Marine Inspection.

Subpart 5.50—Disclosure of Information
§5.50-1 Public information.

(a) Upon inguiry information may be
released as to whether a1 investigation
of a specified complaint is in progress,
or that charges have been preferred, or
that an investigation has been closed.

(b) Upon inguiry information may be
released as to scheduled times of hear-
ings and the substance of charges to be
considered.

(¢c) Upon inquiry information dis-
closed at public hearings before adminis-
trative law judges may be released so
long as the cases have current public in-
terest. Such information regarding cases
no longer having current public interest
will not be released unless otherwise pro-
vided for in this subpart or Subpart
5.55 of this part.

§ 5.50-5 ° Publie records.

_(a) There shall be maintained as pub-

lic records available for inspection at
Coast Guard Headquarters, in each dis-
trict office, and in each marine inspection
office, a file of the Commandant’s De-
cisions on Appeal or Review.

(b) There shall be maintained as pub-
lic records available fo- inspection at
Coast Guard Headquarters a file of the
decisions of administrative law judges.

(e) There shall be maintained as pub-
lic records available for inspection in the
Office of the District Commander a file
of copies of decisions of administrative
law judges rendered within such district.
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§5.50-10 Administrative records.

(a) All files, records, testimony, docu-
ments, reports, or other data pertaining
to an investigation to determine whether
or not a hearing should be instituted, are
administrative records. They are mnot
public records available for inspection.

Subpart 5.55—Release of Records
§ 5.55-1 Public records.

(a) Upon written application, copies
of public records referred to in Subpart
5.50 of this part may be obtained by
persons properly concerned because of
litigation or other reasonable collateral
interest in the proceedings.

§ 5.55=5 Hearing transcript to appellant,

{(a) A copy of the complete hearing
franscript will be given to an appellant
when it is requested in accordance with
§ 5.30-1.

§ 5.55=10 Hearing transcript to other
persons.

(a) Upon written application, a com-
plete copy of, or excerpts from, a hearing
record may be obtained by persons
properly concerned because of litigation
or other reasonable collateral interest
in the proceedings: Provided, That the

record has been transcribed and copies.

are available.
§5.55-15 Whritten applications.

(a) A written application required by
this subpart shall be addressed to the
person in charge of the office where such
records are maintained. The applica-
tion shall be made by the party desiring
the record or his authorized representa-
tive and shall:

(1) Identify the applicant (submit
proof if representing another person) ;

(2) Specify the material desired;

(3) State the reason for the request;
and,

(4) State whether or not the material
is intended for use in litigation involving
the United States.

§ 5.55-20 Action on wriltten applica-
tions.

(a) The person to whom a written
application for the release of records is
addressed shall comply with the request
if it meets the requirements of this sub-
part. Otherwise, the request shall be
denied or, in doubtful cases, referred to
the Commandant for determination.

§ 5.55-25 Authorized representatives.

(a) When the release of records is
provided for in this subpart, such records
may be obtained by an agent or attorney
whose authority to act on behalf of an-
other person is established by:

{1) A signed statement by the party
represented or,

(2) A statement, on the hearing rec-
ord, by the party represented; or,

(3) A copy of & contract of retainer
signed by the party represented.

(b) When the release of records is
provided for in this subpart, such records
may be obtained by an executor, ad-
ministrator, heir, guardian, trustee or
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other legal representative of a deceased
or incompetent person: Provided, That
proof of the relationship is submitted.

§ 5.55-30 Production upon compulsory
process.

{a) When a request for records is
denied for any reason, the applicant
shall be advised that the records may be
obtained by service of a subpena duces
tecum or an order from a court of com-
petent jurisdiction. However, if the in-
formation desired is classified for secu-
rity reasons or by virtue of a specific
law or executive order the applicant shall
also be advised that such subpena or
court order should be addressed to the
Commandant.

§ 5.55-35 Persons directly concerned.

(a) Appellants in these proceedings
are the only persons considered to be
directly concerned and, therefore, en-
titled to free copies of these records as &
matter of right upon proper reguest.

§ 5.55-10 Costs.

(a) The release of records authorized
by this subpart shall be subject to the
payment of costs prescribed in 33 CFR
1.25 with the exception of hearing
transcripts furnished to appellants.

Subpart 5.60—Persons in Service of
Coast Guard

§ 5.60—-1 Testimony by Coast
persennel.

(a) Except as provided in paragraph
(c) of this section, no person in the serv-
ice of the Coast Guard shall, without
prior approval of the Commandant, give
any testimony with respect to any inves-
tigation or any other official proceedings
in any suit or action in the courts. This
applies equally to cases in State or Fed-
eral courts and to civil as well as criminal
cases, )

(b) In cases involving (1) civil litiga~
tion between private parties; or, (2)
crimingl matters before State courts; or,
(3) civil litigation for or against the
United States where Coast Guard per-
sonnel are called by parties opposing the
United States, an affidavit by the litigant
or his attorney setting forth the interest
of the litigant and the information with
respect to which the testimony of such
Coast Guard officer or employee is de-
sired must be submitted before permis-
sion to testify will be granted. Per-
mission to testify will, in all cases, be
limited to the information set forth in
the affidavit, or to such portions thereof
as may be deemed proper. In addition to
the permission required by this para-
graph, the Commandant may insist that
the appearance of the Coast Guard offi-
cer or employee as a witness be condi-
tioned on the issuance of a subpena or
subpena duces tecum (as appropriate)
from a court of competent jurisdiction.

(c) In cases where the appearance of
Coast Guard personnel is desired by
counsel representing the Unifed States
to support the affirmative claims or de-
fenses of the United States in civil mat-
ters or on behalf of the United States in

GCuard
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criminal matters, no affidavit as de-
scribed in paragraph (b) of this section
shall be required, but the Commandant’s
prior approval must be nevertheless ob-
tained, except in those cases where the
Coast Guard personnel desired as wit-
nesses file the original complaint or have
made original inquiry into the subject
matter which resulted in the filing of an
original complaint,

PART 9—EXTRA COMPENSATION FOR
OVERTIME SERVICES

Sec.

9.1 Extra compensation; Coast Guard
civilian personnel.

9.2 Payment although no actual service
performed.

93 Overtime earnings not basis for over-
time under Federal Employees Pay
Act of 1945,

94 Walting time; actual report for duties.

95 Night, Sunday, and holiday defined.

9.6 Rate for night service.

9.7 Rate for Sunday or holiday services,

98 Broken periods.

99 Two hours between broken periods.

9.10 Walting time.

9.11 Proration of charges.

9.12 Travel status overtime.

9.13 Congressional appropriations necessary.

0.14 Assessment and collection of fees,

8.15 Application form.

9.16 Billing for services,

9.17 Protests.

AvrHORITY: The provisions of this Part
9 issued under 46 U.S.C. 416. Interpret or
apply sec. 6, 49 Stat. 1385, as amended; 46
U.S.C. 382hb.

§ 9.1 Extra compensation; Coast Guard
civilian personnel.

Civilians assigned to the duties for-
merly assigned to local inspectors and
their assistants, United States shipping
commissioners and their deputies and
assistants prior to Reorganization Plan
No. 3 of 1946 (3 CFR, 1946 Supp.), and

customs officers and employees, while
performing duties in connection with the
inspection of vessels or their equipment,
supplying or signing on or discharging
crews of vessels, at night or on Sundays
and holidays, shall receive extra com-
pensation to be paid by the master,
owner, or agent of the vessel to the
local United States collector of customs
or his representative. (See § 9.16.)

§9.2 Payment although no actual sery-

ice performed.

The rates of extra compensation are
payable in cases where the services of
officers or employees have been duly
requested and the officers or employees
have reported for duty, even though no
actual service may be performed.
§9.3 Overtime earnings not basis for

overtime under Federal Employees
Pay Act of 1945,

Overtime, Sunday, and holiday serv-
ices which are covered by payments
under this part shall not also form a
basis for overtime or extra pay under the
Federal Employees Pay Act of 1945.

RULES AND REGULATIONS

§ 94 Waiting time; actual report for
duties.

Extra compensation for “waiting time"
will not be allowed unless and until an
gmtcer or employee actually reports for

uvy.

§ 9.5 Night, Sunday, and holiday de-
fined.

(a) For the purpose of this part the
word ‘“night” shall mean the time be-
tween 5 p.m. of any day and 8 a.m. of
the following day.

(b) The term “holiday” shall mean
only national legal public holidays, viz.,
January 1, February 22, May 30, July 4,
the 1st Monday in September, Novem-
ber 11, the 4th Thursday in November,
December 25, and such other days as may
be declared legal public holidays by an
act of Congress or by an Executive order
of the President of the United States.

(¢) The term “Sunday” shall include
the first day of each calendar week.

§ 9.6 Rate for night service.

The rate of extra compensation for
authorized overtime services performed
at night on any week day is hereby fixed
at one half the gross daily rate of regular
pay of the employee who performs the
services for each 2 hours of compensable
time, any fraction of 2 hours amounting
to at least one hour to be counted as 2
hours. In computing the amount earned,
each 2 hours is the time period for the
purpose of computation, at least one hour
means the minimum service in each pe-
riod for which extra pay may be granted.
If service continues beyond a 2 hour
period, it must extend for at least one
hour into the following 2 hour period to
be entitled to extra pay for the second
period. When the overtime extends be-
yond 5 p.m., payment of extra compen-
sation from 5 p.m., for services consisting
of at least one hour is authorized, even
though such services may not actually
begin until 7 p.m,, 9 p.m., or later: Pro-
vided, That the officer rendering the serv-
ice remained on duty from 5 p.m., in
which case the time between 5 p.m., and
the time of beginning the actual service
shall be computed as waiting time; and
where the actual services begin as late as
9 p.m., there should be an affirmative
statement that the officer was required to
remain on duty between 5 p.m., and 9
p.m., if a charge for waiting time is
made. The maximum amount of extra
compensation which may be paid an
employee for services during one night
shall not exceed two and one-half times
the gross daily rate of his regular pay.
§ 9.7' Rate for Sunday or holiday servy-

ces,

The rate of extra compensation for
Sunday or holiday services is hereby
fixed at twice the gross daily rate of
regular pay of the employee who per-
forms the service, for any and all services
totaling an aggregate of not more than
nine hours, with one hour for food and
rest, during the 24 hours from mid-
night to midnight of the Sunday or

holiday including actual waiting time angd
time required for travel between posts of
duty but not including other time not
spent at the post of duty. This rate shall
apply regardless of the length of time
served within the aggregate of the afore-
said 9 hours, whether it is served contin-
uously or in broken periods, and whether
it is served for one or more applicants.
Services in excess of an aggregate of the
aforesaid 9 hours performed during the
24 hours of a Sunday or holiday shall
be compensated on the same basis as
overtime services performed at night on
a weekday, the time between the com-
pletion of the aggregate of the aforesaid
9 hours and midnight being considered
as the hours of a night. The maximum
amount which may be paid an employee
for services performed during the 24
hours of a Sunday or holiday shall not
exceed four and one-half times the gross
daily rate of his regular pay.

§ 9.8 Broken periods.

In computing extra compensation
where the services rendered are in
broken periods and less than 2 hours
intervene between such broken periods
the time served should be combined with
the waiting time and computed as con-
tinuous service.

§ 9.9 Two hours between broken periods.

Where 2 hours or more intervene be-
tween broken periods, one-half day's
extra pay will be allowed for each dis-
tinct 2-hour period or part of a 2-hour
period, if wating time and actual serv-
ice rendered within each period consists
of at least 1 hour.

§9.10 Waiting time.

The same construction should be given
the act when charging for waiting time
as governs the charge for services ac-
tually rendered. No charge should be
made unless after having reported for
duty the waiting time amounts to at
least one hour.

§ 9.11 Proration of charges.

If services are performed for two or
more applicants during one continuous
tour of overtime duty, the charge for the
extra compensation earned shall be pro-
rated equitably according to the time
attributable to the services performed
for each applicant.

§9.12 Travel status overtime.

When employees are in travel status,
overtime shall apply the same as at offi-
cial station.

§ 9.13 Congressional appropriations nee-
essary.

Payment of extra compensation for
overtime services shall be subject to ap-
propriations being made therefor by

Congress.

§9.14 Assessment and colleetion of fecs.
Assessment and collection of fees

against steamship companies for over-

time services shall be made even though

the payment to employees for such serv-
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ices may not be made until funds are
appropriated for that purpose. '
§9.15 Application form.

An application on & form prescribed
by the Commandant of the Coast Guard,
shall be filed with the office being re-
quested to furnish overiime services be-
fore such assignment can be made.

§9.16 Billing for services.

Overtime services shall be billed to the
steamship companies on colleciion
voucher provided for that purpose. Re-
mittance shall be made by postal money
order or certified check payable to the
“Collector of Customs, Treasury Depart-
ment” and forwarded to that officer at
the port indicated on the voucher, who
shall in turn depesit such remittance to
a properly designated receipt account.

§9.17 Protests.

Protests against the exaction of extra
compensation shall be forwarded to the
Commandant of the Coast Guard,

(FR Doc 74-21163 Filed 9-16-74;8:45 am]

Title 49—Transportation

CHAPTER V—NATIONAL HIGHWAY TRAF-
FIC SAFETY ADMINISTRATION, DEPART-
MENT OF TRANSPORTATION

[|Docket No. 69-19; Notice 9]

PART 571—FEDERAL MOTOR VEHICLE
SAFETY STANDARDS

Lamps, Reflective Devices, and
Associated Equipment

This notice amends 49 CFR 571.108,
Motor Vehicle Safety Standard No. 108,
Lamps, Reflective Devices, and Asso-
ciated Equipment, to waive the require-
ment that there be a 4-inch minimum
spacing between a front tum signal and
a low-beam headlamp whenever the tum
signal lamp’s photometric output is at
least two and one-half times the mini-
mum required. The amendment is effec-
tive October 17, 1974.

Interested persons have been afforded
an opporfunity to participate in the mak-
ing of the amendment by a notice of pro-
posed rulemaking (Docket No. 69-19:
Notice 3) published on October 25, 1972
(37 FR 22801), and due consideration has
been given to the comments received in
response to the notice.

In order to enhance detectability of
front Jamp funetion by oncoming drivers
at a distance, Standard No. 108 through
.iAtS incorporation of SAE Standard J588d,

Turn Signal Lamps,” requires at least
4 inches of spacing between a front turn
Signal lamp and a low beam headlamp.
However, as part of Notice 3, the NHTSA
Proposed in paragraph S8.12 that turn
signal Jamps and low beam headlamps
could be closer if the candlepower output
of the turn signal lamp is at least two
and one-half times that specified for
vellow turn signal lamps in the SAE
standard. Mercedes-Benz of North Amer-
lca has asked the NHTSA to make an
early decision on the proposal to facili-
tate its product development plans.

Comments in general supported the
Proposal, Some requested removal of the
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4-inch limitation regardiess of turn-

signal photometric output. Others felt
that the photometric values of all front
turn signal lamps should be two and
one-half times the present minimum.
The NHTSA has decided to amend the
standard primarily as proposed, but
with reference to the grouped test points
of Figure 1 of the standard rather than
to the individual test points of J588.

In consideration of the foregoing, 49
CFR 571.108, Motor Vehicle Safety
Standard No. 108, is amended by adding
new paragraph S54.3.1.7 to read:

54.3.1.97 The requirement that there
be not less than 4 inches between a
front turn signal lamp and a low beam
headlamp, specified in SAE Standard
J588d, “Turn Signal Lamps,” June 1966,
shall not apply if the sum of the candle-
power values of the turn signal lamp
measured at the test points within each
group listed in Figure 1 is not less than
two and one-half times the sum speci-
fied for each group for yellow turn signal
lamps.

Effective date: October 17, 1974,
Because the amendment relieves a re-
striction without imposing new require-
ments on any person, it is found for
good cause shown that an effective date
earlier than 180 days after the issuance
of the amendment is in the public
interest.

(Sec. 103, 119, Pub. L. 89-563, 80 Stat. 718
(15 US.C. 1392, 1407); delegation of au-
thority at 49 CFR 1.51)

Issued on September 12, 1974.

James B. GREGORY,
Administrator.

[FR Doc.74-21445 Filed 0-16-74;8:45 am]

CHAPTER X—INTERSTATE COMMERCE
COMMISSION

SUBCHAPTER C—ACCOUNTS, RECORDS AND
REPORTS

[No. 34178 (Sub-No. 2)]

ACCOUNTING FOR INCOME TAXES; IN-
TERPERIOD TAX ALLOCATION, DE-
FERRED TAXES

At a General Session of the Inter-
state Commerce Commission held at its
office in Washington, D.C., on the 9th day
of August, 1974.

Miscellaneous Amendments

Consideration having been given to the
matters and things involved in this pro-
ceeding, and the said Commission, on
the date hereof, having made and filed
a report® herein containing its findings
and conclusions, which report is hereby
made a part hereof:

It is ordered, That the request of the
State of Michigan, Public Service Com-
mission, for oral hearings and a delay in
the disposition of this proceeding be, and
it is hereby, denied.

It is further ordered, That Parts 1201
through 1210 of Title 49 of the Code of
Federal Regulations be, and they are
hereby, revised to read as set forth below.

It is further ordered, That the pre-

! Report filed as part of the original docu~
ment.
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scribed amendments shall be effective
January 1, 1974, and that all carriers
except those subject to Part 1204 shall
recognize the accumulated provision for
deferred taxes as of December 31, 1973,
by direct charge (credit) to retained in-
eome and contra credit (charge) to the
appropriate deferred tax account(s) as
established in the attached appendices.

And it is further ordered, That service
of this order shall be made on all affected
carriers; and to the Governor of every
State and to the Public Utilities Com-
missions or Boards of each State having
jurisdiction over transportation; and that
notice of this order shall be given to the
general public by depositing a copy in
the Office of the Secretary, Interstate
Commerce Commission, Washington,
D.C., and by filing a cqpy with the Direc-
tor, Office of the Federal Register, for
publication in the FEpERAL REGISTER.

This decision is not a major Federal
action significantly affecting the quality
of the human environment within the
meaning of the National Environmental
Policy Act of 1969,
(Authority: (5 US.C. 553, §59; 49 USLC.
12, 20, 304, 913, 1012.))

By the Commission.

[sEAL] RoBERT L. OswALD,
Secretary.

PART 1201 —UNIFORM SYSTEM OF
ACCOUNTS—RAILROAD COMPANIES

LisT OF INSTRUCTIONS AND ACCOUNTS

Under “General Instructions” amend
line item *“1-11 Accounting for the In-
vestment Taxr Credit” to read:

1-11 Accounting for income taxes.

Under “Income Accounts” the follow-
ing revisions are made:

Aflter line item “532
crugls” add: .

533 Provislon for deferred taxes.

Amend line ifem “590 Federal income
taxes on extraordinary and prior period
items” to read:

590 Income taxes om extraordinary and
prior period items.

After line item “590 Income tazes on
extraordinary and prior period items”
add:

591 Provision for deferretl taves—extraor-
dinary and prior period items.

Under “General Balance Sheet Ac-
counts” add the following immediately
after line item “758 Accrued deprecia-
tion,; leased property”:

Railway tax ac-

- . K . .
714 Deferred income tax charges.
» - E: - L d
744 Accummulated deferred income tax
charges.
B . . - ¥we
762 Deferred income tax credits.
- - - - L ]

786 Accumulated deferred income fax
credits,
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