publin, Va—New River Valley Arpt., ILS Rwy
6, Amdt, 1

5. Section 97.33 is amended by origi-
nating, amending, or canceling the fol-
lowing RNAV SIAPs, effective July 4,
1974:

Los Angeles, Calif —Los Angeles Int'l. Arpt,,

RNAV Rwy 24R, Amdt. 2.

Los Angeles, Callf.—Los Angeles Int'l. Arpt.,

RNAV Rwy 25L, Amadt. 3.

Correction. In Docket No. 13669,
Amendment 914, to Part 97 of the Fed-
eral Aviation Regulations, published in
the FEDERAL REGISTER dated May 2, 1974,
on page 15260, under § 97.29 effective
June 13, 1974—Change effective date of
Atlanta, Ga.—The William B, Hartsfield
Atlanta Int’l. Arpt., ILS Rwy 27L, Amdt,
1, to May 30, 1974.

(Becs. 807, 818, 601, 1110, Federal Aviation
Act of 1958; (49 U.S.C. 1438, 1354, 1421, 1510),
sec, 6(¢) Department of Transportation Act,
(49 US.C. 1655(c) ) and (b U.S.C. 6562(a) (1)).

Issued in Washington, D.C., on May 186,
974.
JaMEs M. VINES,
Chief,
Aireraft Programs Division.
Nore: Incorporation by reference pro-
visions in §§ 97.10 and 97.20 (35 FR 5610)
approved by the Director of the Federal
Register on May 12, 1969,
[FR Doc.74-12068 Filed 5-24-74;8:45 am|]

CHAPTER II—CIVIL AERONAUTICS BOARD
[Reg. ER-856; Amdt. 4]

PART 205—INAUGURATION AND TEMPO-
RARY SUSPENSION OF SCHEDULED
ROUTE SERVICE AUTHORIZED BY CER-
TIFICATES OF PUBLIC CONVENIENCE
AND NECESSITY

Director, Bureau of Operating Rights

Several sections of Part 205 continue
to include outdated references to the
"'Chief, Routes and Agreements Division,
Bureau of Economic Regulations.” The
burpose of this amendment is to cor-
rect those references to read, “Director,
Bureau of Operating Rights.”

This editorial amendment is issued
by the undersigned pursuant to a dele-
gation of authority from the Board to
the General Counsel in 14 CFR 385.19,
and shall become effective on June 17,
1974, Procedures for review of this
amendment by the Board are set forth
In Subpart C of Part 385 (14 CFR 385.50
through 385.54) .

Accordingly, the Board hereby amends
Part 205 of the Economic Regulations
{14 CFR Part 205) effective June 17,
1974, and adopted May 22, 1974, as
follows:

1. Amend paragraphs (b) and (c) of
§205.8 to read as follows: i

§205.8 . Automatie suspension authority
for involuntary postponement of in-
auguration or involuntary interrup-
tion of serviee.

& * .

L >
(b) In the case of delayed inaugura-
gon or an interruption of service caused
V & strike, the holder shall give immedi-
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ate notice of such interruption to the
Board (marked for the attention of the
Director, Bureau of Operating Rights).

(¢) If service at a point is interrupted
or inauguration delayed for more than
three (3) consecutive days for reasons
beyond the certificate holder’s control
other than a strike, the holder shall give
notice to the Board marked for the
attention of Director, Bureau of Operat-
ing Rights) within three (3) days fol-
lowing the date of required inauguration
of service or suspension, setting forth
the date of suspension and a full and
complete statement of the reasons
therefor.

2. Amend § 205.11 to read as follows:

§ 205.11 Institution of service af' ‘I.er sus-
pension or postponement of inau-
guration: notice to the Board.

‘When service is inaugurated following
postponement of inauguration, of re-
sumed following suspension under either
express or automatic authority, immedi-
ate notice thereof shall be given to the
Board (marked for attention of the
Director, Bureau of Operating Rights),
stating the time when service was
inaugurated or resumed.

3. Amend § 205.12 to read as follows:
§ 205.12 Strikes; report to be filed.

Within fifteen (15) days following re-

sumption of service after a strike an air
carrier shall file a report with the Board
(marked for the attention of the Direc-
tor, Bureau of Operating Rights) eon-
taining a list of all flights that were
canceled, the date they were canceled,
and the date service was restored.
(Sec. 204(a) of the Federal Aviation Act of
1958, as amended, 72 Stat. 743 (48 US.C.
1324). Reorganization Plan No. 8 of 1061,
75 Stat. 837, 26 FR 5989 (49 U.S.C., 1324
(note) ) )

By the Civil Aeronautics Board.

[sEAL] RicaArRD LITTELYL,
General Counsel.

[FR Doc.74-12156 Filed 5-24-74;8:456 am]

[Reg. ER-856, Amdt, 14]

PART 223—TARIFFS OF AIR CARRIERS:
l;_l;%Eo'A‘ND REDUCED-RATE TRANSPOR-

Carriers’ Reports; Bureau of Economics

Paragraph (c¢) (3) of §223.2 calls for
reports thereunder to be filed with the
“Bureau of Air Operations.” Through
reorganization some time ago, that
bureau no longer exists, and the function
of receiving carriers’ reports under
§223.2 has been performed by the
Bureau of Economics, The purpose of
this amendment is to reflect the organi-
zational change.

This editorial amendment is issued by
the undersigned pursuant to a delegation
of authority from the Board to the Gen-
eral Counsel in 14 CFR 385.19, and shall
become effective on June 17, 1974. Pro-
cedures for review of this amendment by
the Board are set forth in Subpart C of
gsasrts 385 (14 CFR 38550 through

54).
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Accordingly, the Board hereby amends
Part 223 of the Economic Regulations
(14 CFR Part 223) effective June 17,
1974, and adopted May 22, 1974, as
follows:

Amend subparagraph (3) of § 223.2(¢)
to read as follows:

§ 223.2 Persons to whom free and re-
duced-rate transportation may be
furnished.

E E L * -

‘c) * % »

(3) Such transportation is reported in
a statement addressed to the attention
of the Bureau of Economics, Civil Aero-
nautics Board, Washington, D.C. 20428,
and forwarded so as to be received by
the Board within ten (10) days after the
end of the calendar month in which such
transportation took place. Such state-
ment shall list the name of each person
provided such free transportation, his
company affiliation, the specific nature
of the observations made, the particular
equipment or component of the aircraft
observed, the reasons in-flight observa~-
tion was deemed necessary, and the
dates, flights and points between which
such free transportation was provided.

L - L - »

(Sec. 204(a) of the Federal Aviation Aet of
1958, as amended, 72 Stat. 743 (49 US.C.
1324). Reorganization Plan No. 3 of 1961,
75 Stat. 837, 26 FR 5089 (49 U.S.C. 1324
(note) ) )

By the Civil Aeronautics Board,

[SEAL] RicHARD LITTELL,
General Counsel.

[FR Doc.74-12153 Filed 5-24-74;8:45 am]

[Reg. ER-857, Amdt. 3]

PART 231—TRANSPORTATION OF MAIL;
MAIL SCHEDULES

Director, Office of Facilities and Operation

Section 231.6 requires filings thereun-
der to be addressed to the “Office of the
Secretary.” Through reorganization, the
function of receiving such filings is now
performed by the Director, Office of
Facilities and Operation, and the pur-
pose of this amendment is to reflect the
organizational change.

This editorial amendment Is issued
by the undersigned pursuant to a dele-
gation of authority from the Board to
the General Counsel in 14 CFR 385.19,
and shall become effective on June 17,
1974. Procedures for review of this
amendment by the Board are set forth
in Subpart C of Part 385 (14 CFR 385.50
through 385.54).

Accordingly, the Board hereby amends
Part 231 of the Economic Regulations
(14 CFR Part 231) effective June 17,
1974, and adopted May 22, 1974, as
follows:

Amend § 231.6 to read as follows:
§231.6 Number of copies; filing ad-

dress.

Each air carrier shall transmit to the
Board three copies of each general
schedule or revised page thereof, and
three copies of the summary of additions
and changes required by § 231.5, accom-
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panied by a letter of transmittal (in du-
plicate if & receipt is desired) listing the
general schedule or revised pages and
summary that are transmitted for filing.
The letter of transmittal and listed en-
closures shall be included in one pack-
age addressed to: Civil Aeronautics
Board, Director, Office of Facilities and
Operations, Washington, D.C, 20428,

(Sec. 204(a) of the Federal Aviation Act of
1958, as amended, 72 Stat. 743 (49 U.S.C.
1324). Reorganization Plan No. 3 of 1861, 76
Stat. 837, 26 FR 5989 (49 U.S.C. 1824 (note) ))

By the Civil Aeronautics Board.

[sEAL] RicHARD LITTELL,
General Counsel.

| FR Doc.74-12094 Fited 5-24-74;8:45 am|

[Reg. ER-864; Amdt. No. 14]

PART 241—UNIFORM SYSTEM OF AC-
COUNTS AND REPORTS FOR CERTIFI-
CATED AIR CARRIERS

Charges by Foreign Authorities for Airport
and En Route Facilities and Services

By ecirculation of proposed rulemak-
ing EDR-254, dated September 17, 1973
(Docket 25903) and published at 38 FR
26461 dated September 21, 1973, the
Board gave notice that it had under
consideration an amendment to Part 241
of its Economic Regulations which would
require certificated route and supple-
mental air carriers to report charges by
foreign governments for airport and en
route facilities and services on a new
quarterly Schedule P-11 of CAB Form
411

The Board pointed out in EDR-254
that the need for this information arises
from the fact that there has been a
steady increase in the number of foreign
governments levying such charges and
the fact that the amounts of these
charges have also been increasing. The
reported data, the Board said, would in-
sure that it is completely aware of de-
velopments in the area of cost recovery
policies of foreign governments, and the
trends associated therewith.

Comments in response to the notice
were submitted by four route air car-
riers,! two supplemental air carriers®
and the Department of Transportation.

Upon consideration of the comments,
the Board has decided to adopt the
amendments with modifications herein-
after discussed. Except to the extent
modified herein, the tentative findings
set forth in the Explanatory Statement
of EDR-254 are incorporated herein and
made final.

The Flying Tiger Line strongly sup-
ports the rule in its entirety and two
other respondents—Pan American and
The Department of Transportation
(DOT)—also strongly support the rule,
but, in addition offer various suggestions
which they believe will improve the re-

1 Filed as part of the original document,

*The Flying Tiger Line Inc.; Northwest
Airlines, Inc.; Pan American World Air-
ways, Inc; and Trans World Alrlines, Inc.

*Trans International Airlines, Inc.; and
World Airways, Inc.
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ported data. While TWA does not specif-
ically oppose the rule, it is uncertain
whether the data reported will provide
the Board with the information it Is
seeking, and like Pan American and
DOT, recommends certain modifications
which it feels will rectify asserted defi-
ciencies.

Northwest, Trans International and
World object to the rule, stating gener-
ally that it would be extremely burden-
some and that the proposed report would
have little or no practical value since it
would provide only total costs incurred
for certain services without any reference
point or comparative value whatsoever;
further, these respondents contend that
the proposed recurrent reporting is un-
necessary and a one-time study would
suffice.

At the outset, the Board has not found
the arguments in opposition to the pro-
posed rule to be persuasive. As indicated
in EDR~-254, the instant rulemaking has
been necessitated by the inadequacy of
data submitted by air carriers concern-
ing the user charges imposed upon them
by foreign governments. Since none of
the comments seriously questions our
regulatory need for this information, we
believe that the reporting burden which
this rule would entail is too slight to out-
weigh the considerations favoring its

adoption. However, insofar as some of"

the comments point out that the pro-
posed report could be improved upon if it
were revised to require the reporting of
a unit charge for each item of expense,
rather than total costs only, we accept
the suggestion. The reporting require-
ment has been modified accordingly.
We are also adopting the suggestion by
DOT and Pan American that the pro-
posed single report be separated into two
reports—one covering en route charges
and the other covering airport charges.
Filing these charges separately, in
Schedule P-11(a) and P-11(b), respec-
tively, will facilitate the identification of
en roufe charges by route segment. More-
over, since the comments correctly point
out that some of the charges are paid to
foreign entities other than governments,
(e.g., ONTROL in Europe,
ASECNA (Agency for Air Navigation
Safety) in part of Africa, and COCESNA
(Central American Air Navigation Serv-
ices Corporation) in Central America),
we are revising the proposed report so as
to extend to such charges as well as those
paid to foreign governments.
Northwest, Pan American and TWA all
point out that many times billings are
received for a combination of services
such as communication facilities, air
traffic services and meteorological serv-
ices which are not segregated on the bill-
ings. In these instances, the carriers
state it is extremely difficult, if not im-
possible, to separate the costs assoclated
with each. However, the fact that until
now billings have not been particularized
may signify nothing more than the fact
that until now such particularization has
not been thought to serve any useful pur-
pose. We will not assume that foreign
governments or other entities will hence-
forth refuse to provide billing particular-

ization in the manner which will be re-
quired to enable carriers to comply with
the within reporting requirements.
Should such a situation develop, we
would expect the matter to be brought to
our attention, and, where justified by
particular circumstances, we would en-
tertain requests for appropriate relief,

TWA states that because of the lack
of a basic activity factor it will be most
difficult for the Board to compare and/
or analyze the differences in charges be-
tween airports and countries; TWA fur-
ther states that, assuming that activity
factors can be found to reasure the
change in rates, a potential distortion
could nonetheless occur, period-to-pe-
riod, as a result of currency fluctuations
since Schedule P-11 shows amounts
expressed only in U.S. dollars with no
provisions for local currency equivalents.
Accordingly, TWA suggests thaf, for
meaningful comparisons, the report be
modified to indicate charges expressed
in U.S. dollars with an average rate of
exchange for the period being reported
on the form.

While the absence of a basic activity
factor might have impaired the value
of information reported under the pro-
posed requirement, which called for total
costs only, the revised reporting herein,
by furnishing & unit charge for each
item of expense should achieve the pur-
pose described by TWA. However, we are
not adopting TWA’s recommendafion
insofar as it seeks to include the average
foreign exchange rate in order to remove
potential distortion. The Board believes
that this potential distorfion does not
warrant the additional reporiing burden
of obtaining average rates of exchange.

In response to a question raised by
Northwest, the expenses shown on
Schedule P-11 will be reported on the
accrual basis, pursuant to section 2-4 of
the Uniform System of Accounts and
Reports (USAR), but we see no reason 0
cross-reference or reconcile the P-11
figures to specific objective accounts In
the USAR. Also, in response to comments
by Northwest and Pan American, we are
providing an explanation for the term
“Ancillary Aviation Services.”

In order to allow ample time for the
carriers to establish proper coding and
to issue proper instructions to their sta-
tions, so that the various expense items
can be coded and segregated when the
pills are pald, we are making the rule
effective July 1, 1974. Expenses incurred
thereafter will be covered by the within
rule, so that the initial reports hereunder
will be filed with respect to the quarter
ending September 30, 1974,

In consideration of the foregoing, Lh;?
Civil Aeronautics Board hereby amendz
Part 241 of the Economic Reguiations
(14 CFR Part 241), effective July 1, 1974
and adopted April 9, 1974, as follows:
Section 22 [Amended]

1. Amend paragraph (a) of Su‘-*;““;
22— General Reporting Instructions as
follows:

(a) Add Schedule P-11(a)—Charges
by Foreign Governments and Foreig}}
Entities for En Route Facilities and Serv
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ties and Services in the List of Schedules

Foreign Governments for Airport Facili- in CAB Form 41 report to read:
Schedule Scheduls title Flling frequency

No.

2 - L - . -

2. ST 2y bt e e S S R S N e T L S SR e R Do,

})-Il'l)i_; e Ch);rges by Foreign Govermments and Forelgn Entitfes for En Route Facil- Do.
) ities and Bervices.

pP-1{ ... Charges by Foreign Governments for Airport Faellities and Services..cocoa... Do.

P41 T SR e e R R SR U S S SO MR S T S S Anvually.

(b) Include Schedules P-11(a) and
P-11(b) in the list of Due Dates of Sched-
ules in CAB Form 41 for the following
due dates: Feb. 10, May 10, Aug. 10 and
Nov. 10.

2. Amend Section 24—Profit and Loss
Elements to include, following the de-
scription of Schedule P-10, the following
description of Schedules P-11(a) and
P-11(b):

Section 24 [Amended]

Schedule P-11(a)—Charges by Foreign
Governments and Foreign Entities jor
En Route Facilities and Services

(a) Schedule P-11(a) shall be filed by
all route air carriers that are performing
international operations.

(b) This schedule shall reflect the
charges for en route facilities and serv-
ices by foreign governments and foreign
entities, such as communication facilities
and navigation aids, air traflic services,
meteorological services, and other an-
cillary aviation services.

(c) Column (1) “Foreign Government
or Foreign Entity’ shall reflect the names
of each foreign government or foreign
entity to which charges for services were
paid or acecrued during the reporting
quarter. Examples of foreign entities are:
EUROCONTROL in Europe; ASECNA
(Agency for Alr Navigation Safety) in
part of Africa; COCESNA (Central
American Air Navigation Services Cor-
poration) in Central America.

(d) Column (2) “Route Segment” shall
reflect the direction of each flight on
which charges for services were paid or
accrued during the reporting quarter;

€2, PAR-GVA for flight from Paris to
Geneva.

(e) For each separate entry in col-
umns (1) and (2) show the unit charge
and total charges paid or accrued for
services during the reporting quarter for
each of the various types of services pro-
vided in columns (3) through (11). Col-
umn (11) “Miscellaneous” shall reflect
charges not classified elsewhere.

(1) Columns (9) and (10) “Ancillary
Aviation Services” shall include charges
for search and rescue services, ete. (en

Charges” shall reflect the sum of ¢ol-
umns 4), (6), (8), (10) and (11).

Schedule P-11(b)—Charges by Foreign
Governments for Airport Facilities and
Services

(a) Schedule P-11(bh) shall be filed by
all route air carriers that are performing
international operations.

(b) This schedule shall refiect the
charges for airport facilities and services
by foreign governments such as through-
put charges for aircraft fuel, landing
fees, passenger head tax and other an-
cillary aviation services.

(¢) Column (2) “Name of Airport”
shall reflect the name(s) of the air-
port(s) under the jurisdiction of the for-
eign government to which charges for
airport services apply.

(d) Columns (3) and (4) “Thru-Put
Charges for Aircraft Fuel” is defined as
a gallonage levy by a government or air-
port commission, assessed against the
fuel vendor or concessionaire and passed
on to the carrier—in a segregated and
identifiable form.

(e) For each separate entry in col-
umns (1) and (2) show the unit charge
and total charges paid or accrued for
services during the reporting quarter for
each of the various types of services pro-
vided in columns (3) through (11), Col-
umn (11) “Miscellaneous” shall reflect
charges not classified elsewhere.

(f) Columns (9) and (10) “Ancillary
Aviation Services” shall include ancillary
ground/landing aviation services (ramp
and parking fees and field lighting, etc.,
where identified separately from landing
fees).

(g) Column (12) -“Grand Total
Charges” shall reflect the sum of col-
umns (4), (6),(8), (10) and (11),

Section 32 [Amended]

3. Amend paragraph (a) of Section
32—General Reporting Instructions as
follows:

(a) Add Schedule P-11(a)—Charges
by Foreign Government and Foreign En-
tities for En Route Facilities and Sery-
ices, and Schedule P-11(b) —Charges by
Foreign Governments for Airport Facili-

I ) g
oute). ties and Services in the List of Schedules
‘&) Column (12) “Grand Total in CAB Form 41 report to read:
Sehedule No, 2 Behedule title Fillng frequency
8 . Ry 3L b e ) Py o Ry Wl
a Alrcraft and Traffic Servicing, Promotion and Sales, and General and Admin- Do.
P11/} Jstrative Expense Fanctions—Group 1L and Group [ Air Carriers.
B (-hmges by Foreign Governments and Forelgn Entities for En Route Facilities Do.
P-11() and Borvices,
NgL e Charges by Forelgn Governments for Afrport Facilities aud Services. ... Do.
Reemmaciias Statement of Traifie and Capacity Statisthes. ... ... ...... Monthly.
- . . . . e .
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(b) Include Schedules P-11(a) and
P-11(b) in the list of Due Dates of
Schedules in' CAB Form 41 for the follow-
ing due dates: Feb. 10, May 10, Aug. 10
and Nov. 10.

Section 34 [Amended]

4, Amend Section 34—Profit and Loss
Elements to include, following the de-
scription of Schedule P-17, the following
description of Schedules P-11(a) and
P-11(b):

Schedule P-11(a)—Charges by Foreign
Governments and Foreign Entities for
En Route Facililies and Services

(a) Schedule P-11(a) shall be filed
by all supplemental air carriers that are
performing international operations.

(b) This schedule shall reflect the
charges for en route facilities and serv-
ices by foreign governments, such as
communication facilities and navigation
aids, air traffic services, meteorological
services and other ancillary aviation
services.

(¢) Column (1) “Foreign Government
or Foreign Entity” shall reflect the
names of each foreign government or
foreign entity to which charges for serv-
ices were paid or accrued during the re-
porting quarter. Examples of foreign
entities are: EUROCONTROL in Europe;
ASECNA (Agency for Air Navigation
Safety) in part of Africa; COCESNA
(Central American Air Navigation Serv-
ices Corporation) in Central America.

(d) Column (2) “Route Segment”
shall reflect the direction of each flight
on which charges for services were paid
or accrued during the reporting quarter;
e.g., PAR-GVA for flight from Paris to
Geneva,

(e) For each separate entry in columns
(1) and (2) show the unit charge and
total charges paid or accrued for serv-
ices during the reporting quarter for each
of the various types of services provided
in columns (3) through (11). Column
(11)  “Miscellaneous” shall reflect
charges not classified elsewhere,

(f) Columns (9) and (10) “Ancillary
Aviation Services” shall include charges
for search and rescue services, etc. (en
route).

(g) Column (12) “Grand Total
Charges” shall reflect the sum of columns
(4), (6), (8), (10) and (11).

Schedule P-11(b)—Charges by Foreign
Governments for Airport Facilities and
Services

(a) Schedule P-11(b) shall be filed by
all supplemental air carriers that are
performing international operations.

(b) This schedule shall reflect the
charges for airport facilities and services
by foreign governments such as through-
put charges for aircraft fuel, landing
fees, passenger head tax and other ancil-
lary aviation services.

(¢) Column (2) “Name of Airport”
shall reflect the name(s) of the air-
port(s) under the jurisdiction of the for-
eign government to which charges for
airport services apply.

(d) Columns (3) and (4) “Thru-Put
Charges for Aircraft Fuel” is defined as
a gallonage levy by a government or air-
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port commission, assessed against the
fuel vendor or concessionaire and passed
on to the carrier—in a segregated and
identifiable form.

(e) For each separate entry In col-
umns (1) and (2) show the unit charge
and total charges paid or accrued for
services during the reporting quarter for
each of the varlous types of services pro-
vided in columns (3) through (11). Col-
umn (11) “Miscellaneous” shall refiect
charges not classified elsewhere.

(f) Columns (9) and (10) “Ancillary
Aviation Services” shall include ancillary
ground/landing aviation services (ramp
and parking fees and field lighting, etc.,
where identified separately from landing
fees).

(g) Column (12) “Grand Total
Charges™ shall reflect the sum of columns
(4), (6), (8), (10) and (11).

5. Amend CAB Form 41' by adding
new Schedules P-11(a) and P-11(b) in
the form attached hereto' as appen-
dixes and made a part hereof.

(Secs. 204(a) and 407 of the Federal Aviation
Act of 19568, as amended, 72 Stat, 743, 766; 49
U.S.C. 1324, 1377)

By the Civil Aeronautics Board.
[sEAL] PrayLris T. KAYLOR,
Acting Secretary.

Nore: The reporting requirements herein
have been approved by the General Account-
ing Office in accordance with the Federal Re-
ports Act of 1942, as amended.

[FR Doc.74-12152 Filed 5-24-74;8:45 am|

[Reg. ER-858, Amdt. 8]

PART 244—FILING OF REPORTS BY AIR
FREIGHT FORWARDERS, INTERNA-
TIONAL AIR FREIGHT FORWARDERS,
AND COOPERATIVE SHIPPERS ASSO-
CIATIONS

Annual Report; Bureau of Accounts and
Statistics

Paragraph (b) of § 244.20 calls for re-
ports thereunder to be addressed to the
“Office of Carrier Accounts and Statis-
tics.” The name of that office has been
changed, for some time, to the “Bureau
of Accounts and Statistics,” and the pur-
pose of this amendment is to reflect the
organizational change.

This editorial amendment is issued by
the undersigned pursuant to a delegation
of authority from the Board to the Gen-
eral Counsel in 14 CFR 385.19, and shall
become effective on June 17, 1974. Pro-
cedures for review of this amendment by
the Board are set forth in Subpart C of
Part 385 (14 CFR 385.50 through 385.54).

Accordingly, the Board hereby amends
Part 244 of the Economic Regulations (14
CFR Part 244) effective June 17, 1974 and
adopted May 22, 1974, as follows:

Amend paragraph (b) of §244.20 to
read as follows:

§ 244.20 Anmnunal report.

(b) The aforesaid report shall be filed -

annually and in sufficient time so as fo be

1 PFiled as part of original dooument.,
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received by the Board within forty-five
(45) days after the termination of the
prescribed period. All documents filed in
connection with the report shall be con-
sidered a part thereof and included with~
in the certification pertaining to the re-
port. The report shall be addressed to the
Board, attention of the Bureau of Ac-
counts and Statistics.

- » - . »

(Bec. 204(a) of the Federal Aviation Act of
1058, as amended, 72 Stat, 743 (49 US.C.
1324). Reorganization Plan No. 3 of 1961, 76
Stat. 837, 26 FR 5989 (49 U.S.C. 1324 (note)))

By the Civil Aeronautics Board.

[SEAL] RicHARD LITTELL,
General Counsel.

[FR Doc.74-12154 Filed 5-24-74;8:45 am|

[Reg. ER-859, Amdt. 23]

PART 249—PRESERVATION OF AIR CAR-
RIER ACCOUNTS, RECORDS AND MEM-
ORANDA

Period of Preservation of Records by
Supplemental Air Carriers

Category No. 14 of the categories of
records listed in § 249.8 describes certain
documents pertaining to “Part 295 of the
Economic Regulations.,” Since Part 295
was repealed some time ago, by ER—664,
the purpose of this amendment is to de-
lete the present Category No. 14 and to
redesignate the present Category No.
“15” as l114'll

This editorial amendment is issued by
the undersigned pursuant to a delegation
of authority from the Board to the Gen-
eral Counsel in 14 CFR 385.19, and shall
become effective on June 17, 1974. Proce-
dures for review of this amendment by
the Board are set forth in Subpart C of
Part 385 (14 CFR 385.50 through 385.54).

Accordingly, the Board hereby amends
Part 249 of the Economic regulations (14
CFR Part 249 effective June 17, 1974, and
adopted May 22, 1974 as follows:

Amend §249.8 by deleting Category
No. 14 of the categories of records listed
thereunder and redesignate Category No.
“15” as “14,” the section as amended to
read in part as follows:

§ 249.8 Period of preservation of rece
ords by supplemental air carriers.

L - - - £
Period to be
Category of records retained
- - - L .
13. L

14. The following documents per-
taining to Part 208 of the

Economic Regulations:
(a) Every Statement of Sup- 2 years
porting Information,
(b) Proof of the commission Do,

paid to any travel agent
by the carrier.

(¢) Written confirmation and
accompanying passen=-
ger list, and copy of re-
quest therefor and copy
of accompanying pas-
enger list, all pursuant
to §208.202b of thia
chapter,

(Sec. 204(a) of the Federal Aviation Act of
19568, as amended, 72 Stat. 743 (49 US.C.

.

1324). Reorganization Plan No. 8 of 19861, 75
Stat. 837, 26 FR 5080 (40 U.8.C. 1824 (note)))

By the Civil Aeronautics Board,

[SEAL] RIcHARD LITTELL,
General Counsel,

[FR Doc.T4-12155 Filed 5-24-74;8:45 am]

Title 15—Commerce and Foreign Trade

CHAPTER II—DOMESTIC AND INTERNA.
TIONAL BUSINESS ADMINISTRATION,
DEPARTMENT OF COMMERCE
SUBCHAPTER B—EXPORT REGULATIONS

FOREIGN-BASED WAREHOUSE PROCE-
DURE AND COMMODITIES SUBJECT T0
MONITORING AND SHORT SUPPLY LI-
CENSING

The provisions of the Foreign-Based
Warehouse Procedure have been revised
to eliminate the assigning of a customer’s
“C"” number on Form FC-243 and replace
it with the distributor’s assigned “D"
number as handwritten on his approved
Form FC-143. This will facilitete proc-
essing of these forms.

In the past, on an approved Form FC-
143, the distributor was assigned (and
will continue to be assigned) a distrib-
utor's number; for example, D-123.
Customers of the distributor were as-
signed, on their approved Forms FC-
243, “C™ numbers sequentially keyed to
the distributor’s number. The first cus-
tomer of that distributor approved on an
FC-243 was assigned number C-123-1;
the second, C-123-2; the third C-123-3;
etc. Under the revised procedure all cus-
tomers of a distributor will receive as
their reference numbers on approved FC-
243’s in place of “C™ numbers, the same
number (a “D'" number) as the distrib-
utor, handwritten in the “Validation”
box, immediately below the stamped
validation number. In the example above,
the distributor’s assigned number is D-
123. Therefore, all of the distributor’s
customers will have the number D-123
indicated on their approved FC-243's
and will not be assigned a “C” number.
Discontinuing issuance of the sequential
“C” numbers will improve service to the
exporter by reducing processing time.

The Warehcuse Procedure is also
clarified by (1) specifying that the refer-
ence number to be included on applica-
tions for export licenses covering any of
the three types of shipments set forth in
§ 373.4(e) (2), is the distributor’s hand-
written assigned “D” number, and (2)
establishing the letter “H” as the prefix
of the stamped validation number in the
future.

PART 373—SPECIAL LICENSING
PROCEDURES

Accordingly, §§ 373.4(¢c) (4), 373.4.(d)
(1) and (2), and 373.4(e) (3) are revised
as follows:

§ 373.4 Foreign-based warchouse proce
dure.
- « L

(c) »=*

(4) Other documenis. In addition %o
the Forms FU-243 required above, if the
customer is located in Switzerland or
Yugoslavia, the exporter or his distrib-
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utor must obtain for each transaction
a Swiss Blue Import Certificate or a
vugoslav End-Use Certificate showing
the United States as the country of origin
of the commodities to be distributed. The
Swiss Blue Import Certificate need not
be submitted to the Office of Export Ad-
ministration but shall be retained in ac-
cordance with the récord-keeping provi-
sions described in paragraph (h) of this
section, The original of each Yugoslav
g£nd-Use Certificate issued, or a repro-
duced copy if the original is required by
the government of the country in which
the distributor is located, shall be im-
mediately forwarded by the distributor
to the U.S. exporter. The originals or re-
produced coples received from the dis-
tributor shall be submitted by the U.S.
exporter, on & monthly basis to the Office
of Export Administration (Room 1617M),
US. Department of Commerce, Wash-
ington, D.C. 20230. N

(d) Action on application to partici-
pate in the foreign-based warehouse pro-
cedure—(1) U.S. exporter. When a Form
FC-143 is approved the exporter will
receive two copies of the form with a
validation number stamped in the “Vali-
dation” box at the lower left corner of
the reverse side. The exporter shall keep
one copy of the validated form and send
the other to his distributor. The valida-
tion number includes a facsimile of the
U8, Department of Commerce seal and
the letter “H” followed by a series of
numbers to indicate the year, month,
and day of approval. In addition to the
stamped validation number, a distribu-
tor’s assigned “D” number is hand-
written immediately below the validation
stamp in the “Validation” box. The dis-
tributor's handwritten assigned number
consists of the written letter “D” fol-
lowed by a one, two, or three digit
Written number. The expiration date is
enfered in the “Expiration Date” box.
Generally, the expiration date is June 30
of the second year following the date on
which the Form ¥C-143 is signed by the
US, exporter, unless an earlier termina-
tion date is requested. The distributor is
bermitted, until the expiration or rev-
ocation of .his validated Form FC-143,
to distribute or reexport the commodities
stocked abroad, without obtaining prior
Office of Export Administration approval
for each separate individual transaction,
' any customer who has been approved
by the Office of Export Administration;
Whether such customer is in the country
Where the foreign-based stock is located
O in any other country. If the Form
FC-143 is not approved, the form will
b returned to the U.S. exporter with a
Notice informing him of the reason for
tis action. The letter of transmittal to
iy approval customer other than an
gﬂd user shall notify each customer that

© will be receiving from the exporter
teprints of the U.S. Department of Com-
Merce “Table of Denial and Probation
lhrders Currently in Effect” and addenda
wgfeto. listing individuals and firms to

Om the consignee may not sell or

Otherwise dispose of the U.S, commod-
ities received,
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(2) Customer of disiributor. When a
Form FC-243, or a letter request covering
a foreign government agency, is ap-
proved, two validated copies will be sent
to the U.S. exporter. An approved form
or letter will receive a validation stamp
number of the type described in § 373.4
(d) (1). The approved Form FC-243 will
have entered, in addition, below the vali-
dation stamp, the distributor’s hand-
written assigned number beginning with
the written letter “D”, as described in
the abovementioned paragraph.’ The ex-
porter, upon receipt of two copies of
Form FC-243, shall keep one copy and
shall send the other copy to the foreign
office from which the distribution is con-
trolled. These forms and letters shall be
used in assuring that distribution under
the Foreign-Based Warehouse Procedure
will be made only to customers approved
by the Office of Export Administration.
If the customer is not approved, the
Form FC-243, or letter request covering
a foreign government agency, will be
returned with a notice informing the ex-
porter of the reason. A Form FC-243 is
generally valid until June 30 of the
second year following the date on which
the form is signed by the customer uniess
an earlier expiration date is requested.
An approved letter covering a foreign
government agency remains valid until
the related Form FC-143 and extensions
thereto expire; no renewal need be re-

quested prior to that time,
* * - . .
(e) * & s

(2) Types of shipments. A qualified U.S.
exporter may apply for export licenses
covering any of three different types of
shipments under the provisions set forth
below. All such license applications must
be received in the Office of Export Ad-
ministration within the validity period
of the supporting Forms FC-143 and/or
243,

(i) If a shipment is to be made to a
distributor for subsequent distribution
under this procedure, the application
shall contain the following statement in
the space entitled “Additional Informa-
tion” on the application form, or on an
attachment thereto:

The ultimate consignee named in this ap-
plication is an approved distributor of U.S,
commodities stocked abroad and has been as-
signed distributor's number (insert Form

FO-143 handwritten distributor's “D”
number) .

(i) If an urgent direct shipment to a
distributor’s customer is to be made, an
application may be submitted: Provided,
That the distributor has notified the
U.S. exporter that he has an order from
an approved customer for an approved
commodity which is not in the distribu-
tor's foreign-based stock and for which
the customer has an urgent need or
specialized requirement. Upon receipt of
this license, the U. S. exporter may ship
the commodity directly from the United
States to his distributor’s customer. The
license application shall include the fol-
lowing statement in the space entitled
“Additional Information” or on an at-
tachment thereto:
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The ultimate consignee named In this ap-
plication is an approved customer of our
foreign distributor. Our distributor (insert
Form FG-143 handwritten distributor's “D”
number) requests that shipment be made
directly from the United States to fill an
urgent need or specialized requirement.

(iii) If a shipment of parts and compo-
nents is to be made directly to a distribu-
tor’s customer, an application may be
submitted if all of the conditions set
forth in paragraph (e)(2)dil) (@)
through (¢) of this section are met.
Each order received from the distribu-
tor’s customer should, whenever possible,
include a certification from the custom-
er that he will comply with all the pro-
visions of paragraph (e)(2) i) (a)
and () of this section. Regardless of
whether the certification appears on the
order, the U.S. exporter will, at the time
of filling the order, transmit a written
notification to the customer setting forth
these restrictions.

(@) The commodities are included on
the customer’s validated Form FC-243
and represent parts and components
that are eifher for use by the distribu-
tor’s customer to repair equipment origi-
nally manufactured by the U.S. exporter
or are used by another party exclusively
for this purpose. The parts and com-
ponents may be authorized for reexport
only to the countries listed on the cus-
tomer's validated Form FC-243. Reex-
ports will not be authorized to Country
Group Q, 8, W, Y, or Z.

(b) The commodities will not be used
to repair equipment owned or controlled
by, or leased or chartered to, a country
in Group Q, S, W, ¥, or Z or a national
thereof.

(c) The commodities are in a quan-
tity which the exporter expects to ship
to the customer during the next six cal-
endar months for use in repairing equip-
ment originally manufactured by the ex-
porter’s firm, If the licensed quantity
proves insufficient, a request for an
amendment to increase the quantity may
be submitted in accordance with the pro-
visions of Part 372 of this Chapter. How-
ever, no amendment will be granted to
extend the validity period of such a li-
cense. Instead, the exporter should sub-
mit a new application for license 30 days
prior to the expiration date of the out-
standing license, accompanied by a
statement showing the total quantity
and value of each commodity shipped
under the previous license as of the date
of the new application.

(d) The license application includes
the following statement in the space en-
titled “Additional Information” or on an
attachment thereto:

The ultimate consignee named in this ap-
plication is an approved customer of our
Toreign distributor (insert Form FC-142
handwritten distributor’s assigned “D" num-
ber). Before making any shipment under
this license, if granted, I (we) shall: (1)
obtain an export order from the ultimate
consignee, (2) wherever possible, obtain a
written certification from the ultimate con-
signee on the export order with regard to the
restrictions set forth in § 373.4(e) (2) (iii) of
the Export Administration Regulations, and
(3) for each shipment notify the ultimate
consignee, in writing, of these restrictions,
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PART 376—SPECIAL COMMODITY
POLICIES AND PROVISIONS

PART 377—SHORT SUPPLY CONTROLS

To provide better continuity in the
regulations, the monitoring provisions,
which have been divided between Parts
376 and 377, are consolidated in Part
376; the ferrous scrap and petroleum
commodities affected by short supply
controls are separated into two supple-
ments to Part 377; and the 1974 ferrous
serap licensing system, formerly § 377.4A,
is redesignated as § 377.4.

The portions of the Regulations relat-
ing to monitoring and short supply are
now arranged as follows:

A. §376.3; Monitoring of Ferrous
Scrap. (These provisions were formerly
in §377.1(c) )

B. § 376.5; Monitoring of Fertilizers.
(No change.)

C. Supplement No. 1 to Part 376; Fer-
rous Scrap Subject to Monitoring. (These
provisions were formerly in Supplement
No. 2 to Part 377.)

D. Supplement No. 2 to Part 376; Re~
served for future use. (No change.)

E. Supplement No. 3 to Part 376; Fer~
tilizer Materials Subject to Monitoring.
(No change.)

F. § 377; Ferrous Scrap Export Licens-
ing System for 1974. (These provisions
were formerly in § 377.4A.)

G. Supplement No. 1 to Part 377; Fer=
rous Scrap Commodities Subject to Short
Supply Licensing Conirols. (Title
changed as shown.)

H. Supplement No. 2 to Part 377; Pe-
troleum and Products Subject to Short
Supply Licensing Controls. (These pro-
visions were formerly in Supplement No.
1 to Part 377.)

Accordingly, the Export Administra-
tion Regulations (15 CFR Parts 376 and
377) are amended by redesignating
§ 377.1(c) as § 376.4, redesignating Sup-
plement No. 2 to Part 377 as Supplement
No. 1 to Part 376, redesignating § 377.4A
as § 377.4, and establishing a new Supple-
ment No. 2 to Part 377 consisting of the
material pertaining to Petroleum and
Petroleum Products that heretofore had
been located in SBupplement No. 1 to Part
$77-

L Effective date: June 1, 1974,

RAUER H. MEYER,
Director,
Office of Export Administration.

[FR Doc.74-12072 Filed 5-24-74;8:45 am]

Title 32—National Defense
CHAPTER VI—DEPARTMENT OF THE
NAVY

SUBCHAPTER C—PERSONNEL

PART 719—REGULATIONS SUPPLEMENT-
ING THE MANUAL FOR COURTS-
MARTIAL

Nonjudicial Punishment and Courts-Martial
Procedures

On November 6, 1973, Change 4 of the
“Manual of the Judge Advocate Gen-
eral,” Department of the Navy was pro-
mulgated throughout the Navy. This
Change 4 revised, in part, Chapter I of
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the “Manual of the Judge Advocate Gen-
eral.” The revisions concern nonjudicial
punishment and courts-martial proce-
dures, the authority to grant immunity,
and procedures associated with the ad-
ministration of military justice in the
Navy. Those portions of Change 4 thereof
having general applicability and legal
effect necessitate a revision of Part 719
of Chapter VI of Title 32 of the Code of
Federal Regulations. Accordingly, effec-
tive May 24, 1974, Part 719 of Chapter
VI of Title 32 of the Code of Federal
Regulations is revised to read as follows:

Subpart A—Nonjudici

P

1 Punich =
Sec.

719.101 General provisions,

719.102 Letters of censure,

Subpart B—Convening Courts-Martial

Designation of additional conven-
ing authorities.

Preparation of convening orders.

Changes in membership after court
has been assembled.

Convening special courts-martial,

Restrictions on exercise of court-
martial jurisdiction.

Superior competent
defined.

Subpart C—Trial Matters

Trial guides,

Reporters and interpreters.

Oaths.

Authority to grant immunity from
prosecution.

Article 39(a),.-UCMJ, sessions,

Pretrial agreements in general and
special courts-martial.

Release of information pertaining
to accused persons; spectators at
judicial sessions,

Preparation and forwarding of
charges,

Optional matter presented when
court-martial constituted with
military judge.

Court-martial punishment of re-
duction in grade,

Forfeitures, detentions, fines,

Preparation of records of trial.

Subpart D—Post-Trial Matters

Request for appellate defense coun-
sel.

Review by stafl judge advocate.

Action on courts-martial by con-
vening authority.

Promulgating orders.

Review of summary and special
courts-martial.

Action on special courts~-martial by
general court-martial convening
authorities.

Supervision over court-martial rec~
ords and their disposition after
review in the field.

Criminal activity, disciplinary ine-
fractions, and court-martial re-
port.

Remission and suspension,

Effective date of confinement and
forfeitures when previous sen-
tence not completed.

Vacation of suspension.

Approval of sentences extending to
dismissal of an officer,

Service of decision of Navy court of
military review on accused.

Execution of sentence.

Request for immediate execution of
discharge.

Filing of court-martial records.

719.104
719.105

719.108.
719.107
719.108 authority

719,109
719.110
719,111
719.112

719.113
719.114

719.115

719.116
718117

719.118

719.119
719.120

719.121

719.122
719.123

719,124
719.125

719.126

719127

719.128

719.129
719.130

719.131
719.132
719.133

719.134
719.185

719.136

Subpart E—Miscellaneous Matters

Pinancial responsibility for cosis
incurred in support
courts-martial,

Fees of civilian witnesses,

Warrants of attachment.

Security of classified matier i
Judicial proceedings.

Court-martial forms.

Suspension of counsel,

Petition for new trial under Article
73, UCMJ.

Application for relief under Article
69, UCMJ, in cases which have
been finally reviewed.

Set-off of indebtedness of a person
agalnst his pay.

Authority to prescribe regulations
relating to the designation and
changing of places of
confinement,

Apprehension by civillan agents of
the Naval Investigative Service,

Search and seizure forms.

Interrogation of criminal suspects
form.

Court-martial case report.

Furnishing of advice and counsel
to accused placed in pretrial
confinement.

AuTtHORITY: b U.S8.C. 301; 10 U.S.C. 801-940,

5031; and 18 U.S.C. 3481.

Nore: This Part 719 is derived from Chap-

ter I of the “Manual of the Judge Advocate
General,”

Subpart A—Nonjudicial Punishment

1. Section 719.101 is amended by revis-
ing paragraphs (b) (3), (¢), (d), (e)(2)
and by adding a new paragraph (f) (8) to
read as follows:

§ 719.101 General provisions.

Ll » - .

(b) * %5

(3) Units attached to a ship. The com-
manding officer or officer in charge of a
unit attached to a ship of the Navy for
duty therein should, as a matter of policy
while the unit is embarked therein, re-
frain from exercising his powers to im-
pose nonjudicial punishment, referring
all such matters to the commanding of-
ficer of the ship for disposition. "I‘his
policy shall not be applicable to Military
Sealift Command vessels operating under
a master, nor is it applicable where an
organized unit is embarked for transpor-
tation only. When an organized unit is
embarked for transportation only in a
ship of the Navy, the officer in command
of such organized unit shall retain the
authority possessed over such unit prior
to embarkation, including disciplinary
authority. Under ordinary circumstances,
the internal control and discipline of &
unit embarked for transportation only
shall be left to the officer of that unit.
Nothing in the foregoing shall be con-
strued as impairing the paramount au-
thority of the commanding officer of Fhe
ship, including disciplinary authority,
over all personnel of the naval service
embarked. In the case of units embarked
for transportation only, however, the
commanding officer of the ship should
take disciplinary action under the Uni-

719.187

719.138
719.139
719.140
719.141
719.142
719.143

719.144

719,145

719.146

719,147

719.148
710.149

719.150
718.151

‘form Code of Military Justice over meu-

bers of such embarked units only o
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unusual cases concerning Incidents
occurring on board his ship.

* v . * *

(c) Nonpunitive measures. (1) Com-
manding officers and officers in charge
are authorized and expected to use non-
punitive measures, including adminis-
trative withholding of privileges not
extending to deprivation of normal
lierty, in furthering the efficlency of
their commands. Such measures may in-
clude the temporary withholding of club,
hase exchange, commissary, theatre, etc.,
privileges depending upon the nature of
the disciplinary infraction involved.

(2) These measures are not punish-
ment and may be administered either
orally or in writing. (See paragraph 128c,
MCM.) Nonpunitive letters of censure,
other than those issued by the Secretary
of the Navy, shall not be forwarded to
the Bureau of Naval Personnel or the
Commandant of the Marine Corps,
quoted or appended to fitness reports, or
otherwise included in the official depart-
mental records of the recipient. A sam-
ple nonpunitive letter of caution is sef;
forth for guidance in Appendix section
1-at

(d) Procedures. The procedures pre-
seribed in paragraph 133b, MCM and in
this subsection shall be followed in im-
posing nonjudicial punishment, The re-
quirements of § 719.102 (d) and (e) are
also applicable if a letter of admonition
of reprimand is to be imposed as
punishment.

(1) Advice prior to imposition. Prior to
holding mast or office hours, the officer
contemplating imposition of nonjudicial
punishment shall ensure that the indi-
vidual concerned is fully advised of his
legal rights associated with the possible
imposition of nonjudicial punishment.
This advice shall contain the following
458 minimum:

(1) The offense(s) that the accused is
suspected of having committed.

(i) That the commanding officer is
contemplating mast or office hours for
the alleged offense(s).

\ (i) That, if the accused is not at-
tached to or embarked in a vessel, he has
the right to demand trial by court-
martial in lieu of mast or office hours.

(iv) That if the accused accepts mast
or office hours, he will receive a hearing
& which time he will be accorded the
Tollowing rights:

(A) To be present before the officer
conducting the hearing.

(B) To be advised of the offense(s) of
Which he is suspected.

(C) To have his rights under Article 31
(b) of the Uniform Code of Military
Justice explained to him.

(D) To be present during the presen-
tatlon of all information against him,
tlther by testimony of a witness in person
Or by the receipt of his written state-
lent(s), copies of the latter being fur-
nished to the accused.

P 'E) To have available for his inspec-
tol all items of information in the na-
ure of physical or documentary evidence

\
*Filed as part of original document.
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to be considered by the officer conducting
the hearing.

(F) To have full opportunity to present
any matter in mitigation, extenuation, or
defense of the offense(s) of which he is
suspected.

(G) To be accompanied at the hearing
by a personal representative to speak on
his behalf, provided by the accused, who,
may, but need not, be a lawyer.

(v) That, If he accepts mast or office
hours, and if nonjudicial punishment is
awarded to him, he will have the right to
appeal to higher authority.

(v) That, if he accepts mast or office
by court-martial in lieu of mast or office
hours, the alleged charges against him
may be referred to a court-martial.

(2) Hearing requirements. (i) An
alleged offender in the Nayy or the Ma-
rine Corps has the right to be accom-
panied at his Article 15 hearing by a
personal representative to advise him and
make a statement on his behalf. An
accused’s right to be accompanied by a
personal representative does not create
an obligation on the officer contemplat-
ing the imposition of nonjudicial punish-
ment to provide such a personal repre-
sentative to advise and speak on behalf
of the accused. It is the responsibility of
the accused to obtain and arrange for
the presence of such a personal repre-
sentative if he wishes one. Such a per-
sonal representative may, but need not
be, a lawyer. The right to be accompanied
by a personal representative does not
constitute a right to representation in the
sense of paragraph 48, MCM, 1969 (Rev.).
The granting of this right does not imply
that an Article 15 hearing is to become a
formal adversary proceeding.

(ii) The elemental hearing require-
ments of paragraph 133b, MCM, are ex-
panded to provide that, when there are
controverted questions of fact concern-
ing the suspected, offense, witnesses, if
present on the same ship, camp, station,
or otherwise available, shall be called to
testify if this can be done at no cost
to the Government.

(iii) In addtion to the specific hear-
ing requirements prescribed in pars-
graph 133b, MCM, all Article 15 hearings
shall, when requested by the alleged of-
fender, be open to the public to the ex-
tent permitted by available space unless,
in the opinion of the officer contemplat-
ing the imposition of nonjudicial pun-
ishment, security interests dictate other-
wise. The presence of representative
members of the command as observers
during all Article 15 hearings is author-
ized and encouraged as a method of
dispelling erroneous perceptions which
may exist concerning the integrity and
fairness of the imposition of nonjudicial
punishment. Nothing in this require-
ment shall preclude the alleged offender
from exercising his right to confer pri-
vately with the officer contemplating
the imposition of nonjudicial punish-
ment to relate matters which, in the
opinion of the alleged offender, are of
a personal nature.

(3) Nonjudicial punishment bused on
report of fact-finding, (i) If nonjudicial
punishment is contemplated on the basis
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of the record of a court of inquiry or
other fact-finding body, a preliminary
examination shall be made of such rec-
ord to determine whether the individual
concerned was accorded the rights of a
party before such fact-finding body and,
if so, whether such rights were accorded
with respect to the act or omission for
which nonjudicial punishment is con-
templated. If the individual concerned
was accorded the rights of a party with
respect to the act or omission for which
nonjudicial punishment is contemplated,
such punishment may be imposed with-
out further proceedings. If the individ-
ual concerned was not accorded the
rights of a party with respect to the
offense for which punishment is con-
templated, the impartial hearing pre-
scribed in paragraph 133bh, MCM, must
be conducted. In the alternative, the
record of the fact-finding body may be
returned for additional proceedings dur-
ing which the individual concerned shall
be accorded the rights of a party with
respect to the act or omission for which
nonjudicial punishment is contemplated,

(4) Advice Subsequent to Imposition.
(1) The officer who imposes punishment
under Article 15, UCMJ, shall again en-
sure that the offender is fully informed
of his right to appeal.

(e) * s

(2) Punishmenis involving resiraint
and extra dulies, The punishments of
arrest in guarters, correctional custody,
confinement on bread and water or di-
minished rations, extra duties, and re-
striction, if unsuspended, take effect
when imposed upon an accused attached
to or embarked in a vessel. When any
such punishments are authorized for,
and are imposed upon, an accused not
attached to or embarked in a vessel,
such punishments, if unsuspended, will
take effect when imposed; Provided
however, That if an accused indicates
an intent to appeal his punishment at
the time of imposition of nonjudicial
punishment, such punishment will be
stayed pending completion of such ap-
peal, unless the accused requests other-
wise. If an accused does not indicate
an intent to appeal at the time of im-
position of nonjudicial punishment but
later indicates an intent to appeal in
a timely manner, as prescribed by para-
graph (f) of this section further serv-
ing of punishment will be stayed pend-
ing completion of such appeal, unless
the accused requests otherwise. As with
forfeifure and detention, any prior pun-
ishment involving restraint will be com-~
pleted before the second begins to run.
In addition, commanding officers and
officers in charge at sea may, when the
exigencies of the service require, defer
execution of correctional custody and
confinement on bread and water or di-
minished rations for a reasonable pe-
riod of time, not to exceed fifteen days,
after imposition. When correctional
custody is to be served in a regular con-
finement facility, the conditions of serv-
ice and the provisions for release there-
from shall be as prescribed in the Cor-
rections Manual. Otherwise, correc-
tional custody shall be imposed and
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administered in accordance with SEC
NAVINST 1640.7 series.

(8) Contents. In accordance with the
requirements of paragraph 135, MCM,
1969 (Rev.), appeals will be submitted in
writing and may include the appellant’s
reasons for regarding the punishment
as unjust or disproportionate, The con-
tents of the forwarding endorsement
of the officer who imposed the punish-
ment should normally include:

(i) Comment on any assertions of fact
contained in the letter of appeal which
the officer who imposed the punishment
considers to be inaccurate or erroneous.

(ii) Recitation of any facts concern-
ing the offenses which are not otherwise
included in the appeal papers. If such
factual information was brought out at
the mast or office hours hearing of the
case, the endorsement should so state and
include any comment in regard thereto
made by the appellant at the mast or
office hours. Any other adverse factual
information set forth in the endorsement,
unless it recites matter already set forth
in official service record entries, should be
referred to appellant for comment, if
practicable, and he should be given an
opportunity to submit a statement in re-
gard thereto or state that he does not
wish to make any statement.

(iii) As an enclosure, a copy of the
completed mast report form (NAVPERS
1626/7 (Rev. 5-72)) or office hours re-
port form (NAVMC 10132PD (Rey. T-
66)).

(iv) As enclosures, copies of all doc-
uments and signed statements which
were considered as evidence at the mast
or office hours hearing, or if the non-
judicial punishment was imposed on the
basis of the record of a court of inquiry
or other factfinding body in accordance
with paragraph (d)(3) of this section,
a copy of that record, including the find-
ings of fact, opinions and recommenda-
tions, together with copies of any en-
dorsements thereon.

(v) As an enclosure, a copy of the ap-
pellant’s record of performance as set
forth on service record page 9 (Navy)
or NAVMC 118(3) (Marine).

- * * * -

2. Revise § 719.103(d) (2) as follows:
§ 719.103 Designation of

convening authorities.

(d) . 4 »

(2) If authority to convene special or
summary courts-martial is desired for
commanding officers other than those
listed in subparagraphs (3) and (4) of
this paragraph, and such commanding
officers are not empowered by statute or
regulation to convene such courts, a let-
ter shall be forwarded to the Judge Ad-
vocate General, via the Chief of Naval
Operations or the Commandant of the
Marine Corps, as appropriate, with the
request that authorization be obtained
from the Secretary of the Navy pursuant
to Article 23(a)(7), UCMJ, or Article
24(a) (4), UCMJ, as appropriate.

* - »* - »

3. Revise § 719.107(c) as follows:

additional
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§ 719.107 Restrictions on oxercise of
court-martial jurisdiction,

. - - * *

(¢) Units attached to a ship, The com-
manding officer or officer in charge of &
unit attached to a ship of the Navy for
duty therein should, as a matter of policy
while the unit is embarked therein, re-
frain from exercising any power he might
possess to convene and order trial by
special or summary court-martial, re-
ferring all such matters to the com-
manding officer of the ship for disposi-
tion. The foregoing policy does not apply
to Military Sealift Command vessels op-
erating under a master, nor is it appli-
cable where an organized unit is em-
barked for transportation only. When an
organized unit is embarked for transpor-
tation only in a ship of the Navy, the
officer in command of such organized
unit shall retain the authority possessed
over such unit prior to embarkation, in-
cluding disciplinary authority. Under or-
dinary circumstances, the internal con-
trol and discipline of a unit embarked
for transportation only shall be left to
the commanding officer of that unit.
Nothing in the foregoing shall be con-
strued as impairing the paramount au-
thority of the commanding officer of the
ship, including disciplinary authority,
over all personnel of the naval service
embarked. In the case of units embarked
for transportation only, however, the
commanding officer of the ship should
take disciplinary action under the Uni-
form Code of Military Justice over mem-
bers of such embarked units only in un-
usual cases concerning incidents occur-
ring on board his ship.

* * L L -

4. Revise §719.112 (a), th), (@)D
and (f) to read as follows:

§ 719.112 Authority to grant immunity
from prosecution.

(a) General. In certain cases involv-
ing more than one participant, the in-
terests of justice may make it advisable
to grant immunity, either transactional
or testimonial, to one or more of the
participants in the offense in considera-
tion for their testifying for the'Govern-
ment in the investigation and/or the
trial of the principal offender. Transac-
tional immunity, as that term is used
in this section, shall mean immunity
from prosecution for any offense or of-
fenses to which the compelled testi-
mony relates. Testimonial immunity, as
that term is used in this section, shall
mean immunity from the use, in aid of
future prosecution, of testimony or other
information compelled under an order
to testify (or any information directly
or indirectly derived from such testi-
mony or other information). The au-
thority to grant either transactional or
testimonial immunity to a witness is re-
served to officers exercising general
court-martial jurisdiction. This author-
ity may be exercised in any case whether
or not formal charges have been pre-
ferred and whether or not the matter
has been referred for trial. The approval

of the Attorney General of the Uniteqd
States on certain orders to testify may
be required, as outlined below.

(b) Procedure. The written recom-
mendation that a certain witness be
granted either transactional or testi-
monial immunity in consideration for
testimony deemed essential to the Gov-
ernment shall be forwarded to the
cognizant officer exercising general
court-martial jurisdiction by the trial
counsel in cases referred for trial, the
pretrial investigating officer conducting
an investigation upon preferred charges,
the counsel or recorder of any other
factfinding body, or the investigator
when no charges have been prefererd,
The recommendation shall state in de-
tail why the testimony of the witness is
deemed so essential or material that the
interests of justice cannot be served
without the grant of immunity. The of-
ficer exercising general court-martial
jurisdiction shall act upon such request
after referring it to his staff judge advo-
cate for consideration and advice.

(), S

(7) If the witness refused to comply
with the order, whether contempt pro-
ceedings were instituted, or are contem-
plated, and the result of the contempt
proceeding, if concluded. A copy of
this correspondence together with a
verbatim transcript of the witness’ testi-
mony, authenticated by the military
judge, should be provided to the Judge
Advocate General at the conclusion of
the trial. No testimony or other infor-
mation given by a civilian witness pur-
suant to such an order to testify (or any
information directly or indirectly de-
rived from such testimony or other in-
formation) may be used against him in
any criminal case, except a prosecu-
tion for perjury, giving a false state-
ment, or otherwise failing to comply with
the order.

(f) Form of grant. In any case in
which a military witness is granted
transactional immunity, the general
court-martial convening authority
should execute a written grant substan-
tially in the form set forth in appendix
section A-1-d(1). In any case in which &
military witness is granted testimonial
immunity, the general court-martial
convening authority should execute @
written grant substantially in the form
set forth in appendix section A-1-d(2).

» » > »
5. Revise §719.120(e) (5) as [ollows:
§ 719.120 Preparation of records of
trial.
(e) L »

(5) Court-Martial Data Form. [Re-
served 1—Pending printing and avmlabxl-r
ity in the Navy Supply System 0
NAVJAG 581371 (Rev. 6-72), refer to

1Piled as part of the original document.
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JAGNOTE 5813 of 14 July 1972 for in-
structions.
. . - L .

6. Revise § 719.122(b) as follows:
§719.122 Review by staff judge advo-

cate.
. - ° - L]

(b) Distribution of staff judge advo-
cate's review. In addition to the require-
ments of paragraph 85d, MCM, and
§ 719.120(e) (2), a copy of the review of
the staff judge advocate shall be for-
warded to the military defense counsel
and a copy shall be forwarded to the
command at which the accused is to be
confined in order that it may be avail-
able to those charged with developing an
institutional program for the individual.
In addition to the foregoing, one copy of
the review of the staff judge advocate
shall be forwarded to the President,
Naval Clemency and Parole Board,
Washington, D.C. 20370, in those cases
wherein the sentence includes confine-
ment for eight months or more, or an
unsuspended punitive discharge. The
original and all copies must be legible.

7. Revise § 719.125(b) (1) and (2) as
follows:

§719.125 Review of summary and spe-
cial courts-martial.

(b) Special courts-martial involving a
bad conduct discharge—(1) Action by
convening authority who is an officer
erercising general court-martial jurisdic-
tion. When an officer exercising general
court-martial jurisdiction is the conven-
ing authority of a special court-martial
which involves a bad conduct discharge,
and if such discharge is approved by him,
the record shall be forwarded directly to
the Navy Appellate Review Activity for
review by the Navy Court of Military
Review. In taking his action on the rec-
ord, such a convening authority shall fol-
low the procedures set forth in paragraph
85, MCM. In addition to forwarding the
record of trial in accordance with para-
eraph 94a(3), MCM, such a convening
authority will forward a copy of his
action on the record to the military de-
fense counsel of record.

(2) Action by reviewing authority (oj-

Cer exercising gemeral court-martial
jurisdiction), In special court-martial
Cases where the sentence as approved by

€ convening authority who is not an
omcer' exercising general court-martial
Jurisdiction includes a bad conduct dis-
charge, review will be accomplished in
xcordance with paragraph 94a(3),
mCM, and thereafter the reviewing au-

ority, in addition to forwarding the
Tecord of trial in accordance with para-
E';ﬂph 94a(3), MCM, will forward a copy
: his action on the record, or, where
ne‘t’.iew under Article 65(b), UCMJ, can-
sconbze accomplished in the field, as de-
i d hereinafter, a copy of the letter
(’gl)’ alning why review under Article 65
Biid UCMJ, was not accomplished. to the

tary defense counsel of record.

e . . . .
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8. Revise § 719.128 as follows:

§ 719.128 Criminal activity, disciplinary
infractions, and court-martial report.
(a) [Reserved] Pending printing and
availability in the Navy Supply System of
NAVJAG 5800/9 (Rev. 7-72) and NAV-
JAG 5800/9A (Rev. T7-72) refer to
JAGNOTE 5800 of 10 August 1972 for
instructions.

. - * - *

9. Revise § 719.141(a) as follows:
§ 719.141 Court-martial forms.

(a) List, The forms listed below are
used in courts-martial by the naval
service:

STD 1156 Public Voucher for Fees and
Mileage of Witnesses

STD 1157 Claim for Fees and Mileage of
Witness

DD 453 Subpoena for Civilian Witness

DD 464 Warrant of Attachment

DD 455 Report of Proceedings to Vacate
Suspension

DD 456 Interrogatories and Depositions

DD 457 Investigating Officer’s Report

DD 458 Charge Sheet

DD 490 Verbatim Record of Trial

DD 491 Summarized Record of Trial

DD 493 Extract of Military Records of
Previous Convictions

DD 494 Court-Martial Data Sheet (Op-
tional)

DD 1722 Request for Trial Before Military
Judge Alone

NAVJAG 5800/9 Criminal Activity, Disci-
plinary Infractions and Court-
Martial Report (Rev. 7-72) and
5800/9A Supplemental Report
(Rev. 772)

NAVJAG 5813/1 Court Martial Data (Rev.
6-72)

NAVJAG ©5813/2 Court Martial Case Report
(Rev. 68-89)

L » - L -
10. Revise §719.144 (c) and (d) as
follows:

§ 719.144 Application for relief under
Article 69, UCM ], in cases which have
been finally reviewed.

(c) Contents of applications. All ap-
plications for relief shall contain:

(1) Full name of the applicant;

(2) Social Security number and branch
of service, if any; .

(3) Present grade if on active duty or
retired, or *civilian” or “deceased” as
applicable;

(4) Address at tfime the application is
forwarded;

(5) Date of trial;

(8) Place of trial;

(7) Command title of the organiza-
tion at which the court-martial was con-
vened (convening authority) ;

(8) Command title of the officer exer~
cising general court-martial jurisdiction
over the applicant at the time of trial
(supervisory authority) ;

(9) Type of court-martial which con-
victed the applicant:

€10) General grounds for relief which
must be one or more of the following:

(i) Newly discovered evidence;

(ii) Fraud on the court;

(ili) Lack of jurisdiction over the ac-
cused or the offense;

(iv) Error prejudicial to the substan-
tial rights of the accused;
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(10) An elaboration of the specific
prejudice resulting from any error cited.
(Legal authorities to support the appli-
cant’s contentions may be included, and
the format used may take the form of &
legal brief if the applicant so desires) ;

(11) Any other matter which the ap-
plicant desires to submit; and

(12) Relief requested.

The applicant’s copy of the record of trial
will not be forwarded with the applica-
tion for relief, unless specifically re-
quested by the Judge Advocate General.

(d) Signatures on applications. Unless
incapable of making application himself,
the applicant shall personally sign his
application under oath before an official
authorized to administer oaths. If the
applicant is incapable of making applica-
tion, the application may be signed
under oath and submitted by applicant's
spouse, next of kin, executor, guardian,
or other person with a proper interest in
the matter.

11. Revise § 719.145(a) as follows:

§ 719.145 Set off of indebtedness of a
person against his pay.

(a) Court-martial decisions. When the
United States has suffered loss of money
or property through the offenses of sell-
ing or otherwise disposing of, or willfully
damaging, or losing military property,
willfully and wrongfully hazarding a ves-
sel, larceny, wrongful appropriation, rob-
bery, forgery, arson, or fraud for which
persons, other than accountable officers
as defined in NAVSUPMAN paragraph
1136(a) (b), have been convicted by
court-martial, the amount of such loss
constitutes an indebtedness to the United
States which will be set off against the
final pay and allowances due such per-
sons at the time of dismissal, discharge,
or release from active duty.

12. Add new § 719.151:

§ 719.151 Furnishing of advice and
counsel to accused placed in pretrial
confinement.

The Department of the Navy Correc-
tions Manual, SECNAVINST 1640.9, re-
iterates the requirement of Article 10,
UCMJ, that, when a person is placed
in pretrial confinement, immediate
steps should be taken to inform the
confinee of the specific wrong of which
he is accused and try him or to dismiss
the charges and release him. The Cor-
rections Manual requires that this in-
formation normally will be provided
within 48 hours along with advice as to
the confinee’s right to consult with law-
yver counsel and his right to prepare for
trial. Lawyer counsel may be either a
civillan lawyer provided by the confinee
at his own expense or a military lawyer
provided by the Government. If a con-
finee requests to confer with a military
lawyer, such lawyer should normally be
made available for consultation within
48 hours after the request is made.

H. B. ROBERTSON, Jr.,
Rear Admiral, JAGC, U.S. Navy,
Acting Judge Advocate General.

May 20, 1974.
[FR Doc.74-12100 Filed 5-24-74;8:45 am]

REGISTER, VOL. 39, NO. 103—TUESDAY, MAY 28, 1974




18438

PART 725—DISPOSITION OF CASES
INVOLVING PHYSICAL DISABILITY

Miscellaneous Amendments

The Disability Evaluation Manual, De-
partment of the Navy, was revised on
November 9, 1971, and changes were
made in the regulations contained
therein pertaining to medical boards and
physical evaluation boards. In order to
have these changes accurately set forth
in the Code of Federal Regulations, Sub-
parts C and E of Part 725, Chapter VI, of
Title 32, Code of Federal Regulations, are
revised to read as follows:

Subpart C—Medical Boards

Sec.

725.300 Full instructions concerning Medi-
cal Boards.

725.301 Convening authority.

725302 Composition,

725303 Purpose.

725304 Necessity for
evalustion.

Board procedure.

Board preparation.

Patients who refuse medical, dental,
or surgical treatment.

Disposition of report.

Action by convening authority.

Line of duty/misconduct reports.

Cases Involving discipline.

Request for medical records,

Requests for statements of service.

7258314 Terminal/death imminent cases.

7253156 Expedited disability separation.

- - - - -
Subpart E—Physical Evaluation Boards

725.519 Recommended findings, members
on active duty for 30 days or less,
or training duty under 10 US.C.

accurate medical
725.306
725.306
725.307

725.308
725.309
725310
725311
7265312
725313

270(b).
Subpart C—Medical Boards

§ 725.301 Convening authority.

(a) A Medical Board may be convened
by the commander of a fleet, force,
squadron, or flotilla, by commanding
generals of Fleet Marine Force units, or
by the commandant, commander or com-
manding officer of a shore (field) activity
of the Department of the Navy, upon
any member of the Armed Forces under
his command, on the recommendation of
the medical officer of the command to
which such person is attached. A Medical
Board may also he convened by the Chief
of Naval Operations, the Commandant of
the Marine Corps, the Chief of Naval
Personnel, or the Chief, Bureau of
Medicine and Surgery.

(b) Individual cases shall be referred
to the Board, in such manner as the con-
vening authority directs.

§ 725.302 Composition.

(a) Medical Boards will be composed
of two Medical Corps officers of the
Armed Forces or Public Health Service.
A third member may be assigned at the
discretion of the convening authority.

(b) One of the Medical Board mem-
bers shall be a senior officer with de~
tailed knowledge of the directives per-
taining to standards of medical fitness
and unfitness, disposition of patients,
and disability separation procedures.
Whenever possible, the Medical Board
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shall be composed of the Chief of Serv-
ice (or his designated representative)
and the medical or dental officer respon-
sible for the patient’s care. Other medical
or dental officers may be assigned as the
convening authority directs.

(¢c) When a member of the medical
board does not have training in the
specialty of the patient’s primary impair-
ment, appropriate specialty consulta-
tions shall be obtained prior to consider-
ation of the case by the medical board.

(d) When the party before the hoard
is a reservist, the membership of the
board shall include Reserve representa-
tion. In any instance where Reserve
members are not available, the conven-
ing authority shall so indicate in his
forwarding endorsement.

(e) In cases involving gquestions of
mental competency, the membership of
the board shall include a psychiatrist.

§ 725.303 Purpose.

The medical board serves to report up-
on the present state of health of any
member of the Armed Forces and as
an administrative board by which the
convening authority or higher authority
obtains a considered eclinical opinion
regarding physical fitness of service
personnel.

§ 725.304 Necessity for accurate medical
evaluation.

(a) Although medical and dental of-

ficers do not determine physical unfit-

ness for service, they should be familiar
with the basic policies and concepts to
be able to carry out the responsibility for
identifying members whose physical fit-
ness for full duty may be in doubt. There
is no provision or authority for waiving
a defect that would interfere with a
member’s ability to reasonably perform
his duties. It is not possible to list and
define all the medical factors that may
compromise a member's ability to rea-
sonably perform his duties; however,
SECNAVINST 1830.3B provides certain
guidelines on conditions which normally
render an individual unfit because of
physical disability and should be referred
to in questionable cases. On the other
hand, there is no substitute for compe-
tent and mature military medical judg-
ment in appraising all the relevant fac-
tors in a given case.

(b) The mere presence of a physical
defect does not in itself automatically
require or justify referring a case to a
PEB. The test must always be whether
the defect interferes with the member’s
reasonable performance of his assigned
duties. Initial enlistment and commis-
sioning physical standards must not be
confused with physical capability to per-
form duty. Once he is enlisted or com-
missioned, the fact that a member may
later fall below initial entry standards
does not require that his case be referred
to a PEB. Similarly, there are prescribed
minimum physical standards for special
duties such as flying. Disqualification for
special duties does not necessarily imply
physical unfitness unless the disqualify-
ing defect would also interfere with per-

formance of other duties. Medical boarg
evaluation is appropriate only in ip-
stances where the member’s ability tq
reasonably perform military service is
in doubt.

(¢) Information contained in medica)
boards may play an important role in
determining the rights of an individual
to certain benefits (such as pensions,
compensation, promotion, retirement,
income tax exemptions, etc.). It is,
therefore, essential to include in the re-
port all available information with ade-
quate documentation concerning the
origin, nature, aggravation by service,
and other significant facts concerning
all the member’s conditions which unfit
the member and those which do not.

§ 725.305 Board procedure.

(a) The board shall consider and re-
port upon the case of a member who is
referred to it by competent authority. 1t
shall require and examine such records
in the case as are necessary to formu-
late a considered conclusion regarding
the member’s present state of health and
the recommendations required. The
board’s report and recommendations
shall be discussed with the member pro-
vided it is considered by competent med-
ical authority that such discussion will
not adversely affect his health.

(b) Unless it is considered that the in-
formation confained in the board’s re-
port might have an adverse affect on the
member’s physical or mental health.

(1) The member shall be allowed to
read the board’s report or be furnished
a copy thereof;

(2) Significant findings and opinions
and recommended disposition shall be
brought to the member’s attention;

(3) He shall be afforded an opportu-
nity to submit a statement in rebuttal to
any portion of the board’s report. If a
member submits a statement in rebuttal,
the board shall review same and make
any change which is considered ap-
propriate or prepare a statement in
surrebuttal.

(¢) The NAVMED Form 6100/2 state-
ment concerning the findings and rec-
ommendations ‘of the board shall be
completed, referred to the member for
signature, and witnessed. This form and
statement in rebuttal, if applicable, shall
accompany the board’s report but shall
not be incorporated into it.

§ 725.306 Board preparation.

(a) The medical board report shall be
submitted to the convening authority on
NavMed Form 6100/1 (Medical Board
Report Cover Sheet). The SF 502 (Nar-
rative Summary) may be used for the
body of the board’s report provided the
SF 502 includes all pertinent data con-
cerning the case; otherwise, the body of
the report shall be prepared on plain
white bond paper.

(1) The cover sheet shall be com-
pleted in accordance with the guidelines
set forth in article 18-24, ManMed.

(2) The body of the report shall pre-
sent, in narrative form, all pertinent
data concerning each complaint, symp-
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tom, disease, injury or disability pre-
sented by the member which causes or is
alleged to cause impairment of health.
The facts should be presented briefly and
concisely, Emphasis must be placed on
the detailed recording of each physical
disability in such a manner that subse-
guent evaluation by adjudicative bodies
can be made on the basis of the records.

(3) The narrative section of the
poard's report should be no more and
certainly no less than a well written nar-
rative summary and should answer the
following questions:

(i) Why did the patient enter the hos-
ital?
£ (ii) What physical findings (negative
and positive) were found?

(iii) What were the results of perti-
nent laboratory and X-ray tests?

(iv). What medical or surgical treat-
ment was rendered?

(v) What is the current physical con-
dition of the patient at the time the
medical board is written?

(vi) What is the prognosis and rec-
ommendation of the board concerning
the disposition to be effected in the
case?

(vii) What instructions were given to
the patient, such as medication to be
taken, physical restrictions, ete.?

(viil) Have all conditions and abnor-
malities been recorded?

(b) Since the medical board is consid-
ered the heart of the naval disability
evaluation system, incomplete, inaccu-
rate, misleading, or delayed reports may
result in an injustice to the member or
the Government, The history of his ill-
ness; objective findings on examinations;
results of X-ray and laboratory tests; re-
ports of consultations; and subjective
conclusions with the reasons therefor,
are pertinent evidence to support find-
ings and recommendations. The mere
presence of a physical disability does not
necessarily render the member unfit for
duty. The board’s report shall clearly re-
fiect the member’s functional impair-
ment, if any. i

(1) Apparent contradictions in the rec-
ords, such as disagreement with a re-
vort or consultation, should be thorough-
Iy explained. The condition of a patient
following therapy, his response thereto,
the degree of severity of his disease or
Injury, and, when appropriate, their ef-
fect on his functional ability must be de-
seribed in detail,
be‘C) If a previous medical board has

€D prepared, it is not necessary to re-
beat the detailed information contained
therein pertaining to past history, In
such cases, attention may be invited to
the previous report and the description
. the present illness restricted to the

a'g"al history and currently pertinent

or(d) Any facts which are not a matter
récord or of personal knowledge to a
lember of the board, but which are
sml on the member’s own statement,
o [? b‘e recorded as “according to the
R €r's ‘own statement.” Medical-
& reports must be held in the strict-
confidence, should not be shown to

€ member, and information derived
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therefrom shall not be entered in the
board’s report. Such data are obtained
primarily for the benefit of the patient
in diagnosis and treatment, and may be
utilized for the purpose of further inter-
rogation of the patient if pertinent. Any
additional history so obtained from the
patient or from other sources contacted
as a result of “lead information” may be
incorporated as a part of the history of
the case.

(e) In the following instances, the
board’s report shall contain a statement
concerning the member’s capability to
manage his own affairs:

(1) All psychoses.

(2) Organic brain disorders when the
board’s report indicates impairment of
judgment.

(3) Psychoneuroses, severe, where pos-
sible impairment of judgment is indi-
cated.

(4) Any case in which a member has
previously been declared incapable of
managing his own affairs,

(56) All psychiatric cases of sufficient
severity to require further hospitaliza-
tion.

(f) Except where considered neces-
sary, the information reported on the
cover sheet need not be repeated in the
body of the board’s report.

§ 725.307 Patients who refuse medical,
dental, or surgical treatment.

(a) When a member refuses to sub-
mit to recommended therapeutic meas-
ures for a remedial defect or condition
which has interfered with his perform-
ance of duty and following prescribed
therapy the member is expected to be fit
for full duty, the following procedures
shall apply:

(1) After being counseled concerning
the matter, any member of the naval
service who refuses to submit to recom-
mended medical, surgical, dental or di-
agnostic measures, other than routine
treatment for minor or temporary disa-
bilities, shall be transferred to a naval
hospital for further evaluation and ap-
pearance before a medical board. (See
article 3-14, ManMed, concerning com-
pulsory medical or surgical treatment.)

(2) The board shall study the case, in-
quire into the merits of the individual’s
refusal to submit to treatment, and
report the facts with appropriate
recommendations,

(b) In surgical cases, the board’'s re-
port shall contain answers to the follow-
ing questions:

(1) Is surgical treatment required to
relieve the incapacity and restore the in-
dividual to a duty status, and may it be
expected to do so?

(2) Is the proposed surgery an estab-
lished procedure that qualified and ex-
perienced surgeons ordinarily would rec-
ommend and undertake?

(3) Considering the risks ordinarily
associated with surgical treatment, the
patient’s age and general physical con-
dition, and his reasons for refusing treat-
ment, is the refusal reasonable or un-
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reasonable? (Fear of surgery or religious
scruples may be considered, along with
all the other evidence, for whatever
weight may appear appropriate.)

(c) As a general rule, refusal of minor
surgery should be considered unreason-
able in the absence of substantial contra-
indications. Cases of major surgical
operations may be reasonable or unreas-
onable, according to the circumstances.
The age of the patient, previous unsuc-
cessful operations, existing physical or
mental contraindications, and any spe-
cial risks, should all be taken into
consideration.

(d) As a matter of policy, surgery
shall not be performed on a person over
his protest if he is mentally competent.

(e) In medical, denfal or diagnostic
cases, the board should show the need
and risk of the recommended procedure.

(f) If a medical board decides that a
diagnostic, medical, dental or surgical
procedure is indicated, these findings
must be made known to the patient. The
board’s report shall show that the patient
was afforded an opportunity to submit a
written statement explaining the grounds
for his refusal, and any statement sub-
mitted shall be forwarded with the
board’s report. The patient should be
advised that even if his disability origi-
nally arose in line of duty, its continu-
ance would be attributable to his unrea-
sonable refusal fo cooperate in its
correction; and that the continuance of
the disability might, therefore, result in
tl:;a member’s separation without bene-
fits.

(g) The patient should be advised that
section 1207 of Title 10, U.S. Code,
precludes disposition of his case under
Chapter 61 of Title 10, U.S. Code, if his
disabilify is due to intentional miscon-
duct or willful neglect, or if it was in-
curred during a period of unauthorized
absence. He should be further advised
that benefits from the Veterans’ Admin-
istration will be dependent upon a finding
that his disability is in line of duty and is
not due to his own willful misconduct. He
should be further advised that the Social
Security Act contains special provisions
relating to benefits for “disabled” per-
sons, and certain provisions relating to
persons disabled “in line of duty” during
service in the Armed Forces. In many in-
stances persons deemed to have “remedi-
able” disorders have been held not
“disabled” within the meaning of that
term as used in the statute, and Federal
courts have upheld that interpretation.
One who is deemed unreasonably to have
refused to undergo available surgical pro-
cedures may be deemed both “not dis-
abled” and ‘“not in the line of duty.”

(h) The board's report will be for-
warded direct to the Central PEB ex-
cept in those cases where the convening
authority desires that the case be re-

ferred for Departmental review.
§ 725.308 Disposition of report.

The report of the medical board shall
be signed by all the members of the
board and transmitted to the convening
authority,
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& 725.309 Action by convening authority.

(a) When the indicated disposition is
appearance before a physical evaluation
board and the convening authority of
the medical board concurs and is the
Commanding Officer of a naval hospital
or U.S. Naval Hospital, the Commanding
Officer of the Naval Submarine Medical
Center, or the Commandant of the Four-
teenth Naval District, he shall endorse
and forward an original and two copies
of the medical board report and other re-
quired documents to the Central PEB
located in the Office of Naval Disability
Evaluation, Washington, D.C. 20390. In
this connection, a copy of the member’s
current Health Record, injury report or
investigative report (when appropriate),
and the following clinical record docu-
ments shall accompany the medical
board report—a copy (photostatic,
quickcopy, typed, ete.) of the history,
physical examination, doctor’s progress
notes, all laboratory, X-ray, and opera-
tive reports, copies of previous medical
board reports relating to the condition
for which the member is presently being
reported on, and all consultations. Col-
ored photographs (2 x 2 color slides are
acceptable) should be provided in those
cases involving scarring with disfigure-
ment, pigmentation, or in cases of un-
usual deformities such as ankylosis of
individual fingers. In addition, a copy of
the request for a statement of service
shall be attached (see § 725.313). Orders
shall not be issued for personal appear-
ance before a PEB until, and unless, the
ONDE (Central PEB) advises the appro~-
priate authority that the member has
requested personal appearance before
the PEB. Also, orders for personal
appearance shall not be issued in the
case of mentally incompetent members.

(b) When the convening authority of
the medical board is other than the
above and referral to a PEB is the rec-
ommended disposition, the medical
board report shall be forwarded to the
Chief of Naval Personnel or the Com-
mandant of the Marine Corps, for ap-
propriate action.

(¢) When the recommended disposi-
tion is appearance before a PEB and the
convening authority of the medical
board does not concur, the convening
authority shall advise the member con-
cerned of his nonconcurrence and afford
the member an opportunity to submit
a statement in rebuttal. The convening
authority shall then forward the med-
ical board report, the member’s signed
statement, and a full statement setting
forth his reasons for nonconcurrence
to the Chief of Naval Personnel or the
Commandant of the Marine Corps, as
appropriate, via the Chief, Bureau of
Medicine and Surgery, for determination
as to disposition to be effected.

(d) Orders for a personal appearance
before a PEB empowered to conduct a
formal hearing shall be issued by the
authority which referred a case to the
Disability Evaluation System upon noti-

fication from the Director, ONDE, that
such appearance has been requested by
the party or that a formal hearing iIs in
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the best interest of the party and the
Government. Personnel who are in a pa-
tient status shall be transferred from
hospital to hospital for personal appear-
ance before a PEB in accordance with
U.S. Navy Travel Instructions. Trans-
portation through facilities of the
Medical Air Evacuation System shall be
utilized to the fullest extent possible.

(e) If further hospitalization is indi-
cated, the member shall be retained on
the sicklist until recommended findings
have been made by the Central PEB. If
further hospitalization is not indicated,
the member may be discharged from the
sicklist and transferred to a nearby ap-
propriate administrative command to
await counseling. "“he member shall not
be sent home awaiting orders, granted
other than emergency leave, or trans-
ferred to another activity until the rec-
ommended findings of the Central PEB
have been received and accepted by the
member. In those cases where the mem-
ber has been discharged from the sick-
list and does not accept the recom-
mended findings of the Central PEB, the
member shall be transferred through
medical channels to the appropriate hos-
pitsl for a formal hearing.

(f) The convening authority of a
medical board for good and sufficient
reason, and with the consent of the
member concerned, may withdraw any
case he has referred to the Central PEB
so long as the case is still before the
Central PEB and recommended findings
have not yet been made. If recom-
mended findings have been made by the
Central PEB and the convening author-
ity considers that good and sufficient rea~
sons exist for withdrawal of the case
from the Disability Evaluation System,
the convening authority may, with the
consent of the member concerned, re-
auest the Chief of Naval Personnel or the
Commandant of the Marine Corps, as
appropriate, or the Chief, Bureau of
Medicine and Surgery, to withdraw the
case under the provisions of Subpart H of
this part. :

§ 725.310 Line of duty/misconduct re-
poris.

In each case in which a member of the
naval service incurs an injury which
might result in a permanent disability or
which results in his physical inability to
perform duty for a period exceeding 24
hours (as distinguished from a period of
hospitalization for evaluation or ob-
servation), findings concerning line of
duty and misconduct must be made. Re-
sponsibility to order investigation in such
cases is contained in the JAG Manual,
section 0806. Whenever a copy of the re-
port of investigation or injury report is
not forwarded with the medical board
report, a copy of all communications ini-
tiated by the hospital, with copies of all
replies received, to obtain a copy of the
investigative or injury report shall be
attached to the medical board report
with a statement explaining the circum-
stances of the injury. The statement
shall include the name and address of
the command having responsibility for

the investigation, or a finding of not
misconduct and in line of duty.

§ 725.311 Cases involving discipline,

(a) When a medical board report is
considered necessary and an administra-
tive involuntary separation or court-
martial proceedings or investigative pro-
ceedings are pending, indicated, or have
been completed, and in cases of uncom-
pleted sentences of courts-martial in-
volving confinement where the dis-
ciplinary features of the case warrant
resolution prior to or in connection with
further disposition, the medical board
report together wiia all pertinent facts
relative to the disciplinary aspects of
the case shall be submitted to the Navy
Department for such administrative ac-
tion as is deemed warranted and no
orders directing disposition or author-
izing the appearance of the member be-
fore a PEB shall be issued by the con-
vening authority.

(b) The Chief of Naval Fersonnel or
Commandant of the Marine Corps, as ap-
propriate, may either direct disciplinary
processing, direct disability processing,
or direct concurrent disciplinary and dis-
ability processing of the member's case,

§ 725.312 Request for medical records.

When the indicated disposition of the
medical board is referral to a PEB and
the convening authority concurs and is
the Commanding Officer of a naval hos-
pital or U.S. Naval Hospital, the Com-
manding Officer of the Naval Submarine
Medical Center, or the Commandant of
the Fourteenth Naval District, he shall
advise BUMED (Code 3342), and request
that the member’s medical records be
forwarded to the ONDE (Central PEB).
In all other cases, where the indicated
disposition is referral to a PEB, the Cen-
tral PEB shall take such action as may
be necessary to obtain the medical rec-
ords. (See: art. 18-25 ManMed.)

§ 725.313 Requests for statements of
service.

The command responsible for making
the determination that a member’s case
be referred to a PEB (generally the con-
vening authority of the medical board,
the Chief of Naval Personnel, or the
Commandant of the Marine Corps) shall
initiate a request to the Chief of Naval
Personnel or the Commandant of the
Marine Corps, as appropriate, that a
statement of service for the member
concerned be provided to the Central
PEB. Requests addressed to the Chief of
Naval Personnel shall be sent to Pers-E.
Requests addressed to the Commandant
of the Marine Corps shall be sent to
Code DM. All reauests should be by mes-
sage. when appropriate, and should In-
clude the member’s social security num-
ber, full name, grade or rate and Navwy
Enlisted Classification code (NEC) of
Military Occupation Speciality (MOS),

when appropriate. (See: art. 18-26,

ManMed.)

§ 725.314 'Terminal/death imminent
cases,

(a) The provisions of this section 121113;
ply to members of the Navy and
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Marine Corps who are patients In a hos-

mt(% It is not within the mission of the
pepartment of the Navy to provide de-
finitive medical care to members on ac-
tive duty requiring prolonged hospitaliza-
tion, who are unlikely to return to duty.
The time at which a member should be
processed for disability separation must
pe determined on an individual basis,
taking into consideration the interests of
both the Government and the member.
However, before initiating disability
evaluation procedures on a patient who
has been identified as a terminal case,
the hospital commanding officer shall in-
sure that “optimum hospital improve-
ment” has been attained. When “opti-
mum hospital improvement” has been
attained, disposition of the patient shall
be governed by humanitarian considersa-
tion, with due regard for the economic
conditions of the patient and his bene-
ficlaries. However, terminal cases shall
neither be retained nor separated solely
for the purpose of increasing their re-
tirement or separation benefits.

(c) Normally, a terminal medical case
will be processed in accordance with the
Instructions of the other chapters of this
Manual. However, if death is so imminent
as to preclude completion of routine pro-
cedures, and application of the criteria
set forth in paragraph (b) of this section
warrants early separation of a member,
whose case has not been presented to a
PEB, a message report from the hospital
commanding officer, or telephone com-
munication, if necessary, shall be made
directly to the Office of Naval Disability
Evaluation, Washington, D.C., providing
Information necessary for disposition to
be made. Qutside of normal working
hours these communications shall be
made to the Duty Officer, Bureau of
Medicine and Surgery. Such communi-
cations shall include the following infor-
mation, insofar as possible:

(1) Member’s full name, rank/rate,
SSN, USN/USNR, USMC/USMCR;

(2) Member's duty station (i.e., activ-
ity holding records) ~

(3) Dependency status (ie., single,
married, children, other relatives listed
i availahble Emergency Data personnel
records) ;

(4) Whether member has Government
Insurance and amount :

(5) Status of member as regards Re-
g}l‘:g Serviceman’s Family Protection

(6) Approximate length of ACTIVE
ervice:

(T) Life expectancy (i.e., hours or
days) :

(8) Diagnosis and diagnostic nomen-
tlature number (IDCA) ;

(8) If death is imminent, as a result
of an injury, as opposed to a disease:

() Duty status of member at time of
iceident (i.e., leave or liberty, authorized
Orunauthorized) >
) Opinion _of investigating officer,
‘egarding line of duty/conduct;
5 (i) Brief of circumstances of acei-
e;m including time ang date of injury.
{ d) In g case in which the PEB pro-
¢edings have already been forwarded to
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the Office of Naval Disability Evaluation
and then death becomes imminent, such
fact shall be made known to the Office
of Naval Disability Evaluation immedi-
ately, so that action may be expedited, if
warranted. Outside of normal working
hours, the procedure described in
paragraph (¢) of this section shall be
followed.

(e) Commanding officers of naval hos-
pitals or other authorized persons shall
insure that the spouse, or (if there is no
spouse) the legal guardian or custodian
of the child or children of mentally in-
competent members, is promptly ad-
vised of her/his right to request the
Secretary of the Navy to make an elec-
tion in their behalf regarding the Retired
Serviceman's Family Protection Plan.

(f) Upon effecting a member's disabil-
ity retirement, the member, or his next of
kin if the member is mentally incompe-
tent (including unconsciousness result-
ing from disease or injury), shall be im-
mediately advised of the right to file for
“Disabled Veterans' Insurance” under
the National Service Life Insurance Act,
as amended 38 U.S.C. 722. In cases of
mental incompetence, as defined in this
subsection, if the next of kin or some
other close family member to whom this
information can be furnished is not
available, so apprise the Chief of Naval
Personnel or the Commandant of the
Marine Corps (DN), as appropriate, im-
mediately of that fact, and as to the date
on which, and the person to whom, such
information was furnished.

§725.315 Expedited disability separa-
tion.

(a) The provisions of this section ap-
ply only to members of the Navy and
Marine Corps who are patients in a
service hospital.

(b) When it appears obvious at the
time of admission to the hospital that
a member’s condition is of such a nature
that he is never likely to return to duty,
and immediate transfer to a Veterans
Administration Hospital is medically in-
dicated, the member may be processed
for physical disability retirement prior
to attaining optimum hospital improve-
ment in the service hospital. The medi-
cal officer treating the case will, within
the first 10 days of the member’s hos-
pitalization, inform the hospital com-
manding officer, who shall immediately
forward the following information to the
ONDE (PRC) by speedletter (air mail
where appropriate, telephone in extreme
cases), with information copies to the
Chief of Naval Personnel or the Com-
mandant of the Marine Corps, as appro-
priate, the Judge Advocate General, and
the Chief, Bureau of Medicine and Sur-
gery. Simultaneously, if indicated, a re-
quest to the Armed Services Medical
Regulating Office (ASMRO) for bed des-
ignation in a VA hospital should be sub-
mitted, if the member requires further
hospitalization and the member can-be
transported. The speedletter shall refer
to this paragraph and shall state:

(1) Member’s full name, rank/rate,
SSN, USN/USNR, USMC/USMCR;
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(2) Member's duty station d.e., ac-
tivity holding records) ;

(3) A VA Claim has been prepared
and reviewed by a VA representative and
is ready for submission upon execution of
TDRL orders;

(4) Approximate length of ACTIVE
service.

(5) Diagnosis and diagnostic nomen-
clature number (appending an interim
Narrative Summary, to include a de-
scription of functional impairment) ;

(6) If the condition which renders the
member unfit is the result of an injury,
as opposed to a disease:

(1) Duty status of member at time of
accident (ie., leave or liberty, author-
ized or unauthorized) ;

(ii) Opinion of investigating officer
regarding line of duty/conduct:

(iii) Brief of circumstances of acci-
dent. In addition to the interim Narra-
tive Summary, there shall be appended
to the speedletter report a statement
signed by the member concerned agree-
ing to the special processing of his case
and waiving his right to a full and fair
hearing before a physical evaluation
board (NAVMED Form 1900/1) .

(c) Subject to the availability of space
and facilities and capabilities of the pro-
fessional staff, hospital commanding offi-
cers may approve requests from mem-
bers processed under this paragraph for
retention in a service hospital until opti-
mum service hospital improvement has
been achieved.

(d) In those instances where the
member, after counseling, declines spe-
cial processing of his case, he shall sign
a statement to that effect, to be made a
permanent part of his record, and his
case shall be processed routinely in ac-
cordance with applicable provisions of
this part.

(e) Hospital commanding officers
shall, upon transfer of a member to a
Veterans Administration Hospital, re-
quest that the VA hospital forward to the
ONDE (PRC) a copy of the Narrative
Summary prepared upon the member's
discharge from treatment, or interim
summaries at six-month intervals,
whichever is appropriate.

Subpart E—Physical Evaluation Boards
§ 725.519 Recommended findings, mem-
bers on active duty for 30 days or less,
or training duty under 10 U.S.C.
270(b).

- - - . -

H. B. ROBERTSON, Jr.,
Rear Admiral, JAGC, U.S. Navy,
Acting Judge Advocate General.

May 17, 1974,
[FR Doc.74-12101 Filed 5-24-74;8:45 am|

SUBCHAPTER D—PROCUREMENT, PROPERTY
PATENTS, AND CONTRACTS

PART 736—DISPOSITION OF PROPERTY
Excess and Surplus Property

Part 736 of Chapter VI of Title 32 of

the Code of Federal Regulations pertains

to the disposal of excess and surplus

property under the jurisdiction of the
Department of the Navy, Pertinent reg-
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