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Treasurer of the United States. A  weekly 
transmittal o f all SIAP changes and ad­
ditions may be obtained by subscription 
at an annual rate of $150.00 per annum 
from the Superintendent o f Documents, 
U.S. Government Printing Office, Wash­
ington, D.C. 20402. Additional copies 
mailed to the same address may be or­
dered for $30.00 each.

Since a situation exits that requires 
immediate adoption o f this amendment, I  
find that further notice and public pro­
cedure hereon is impracticable and good 
cause exists for making it effective in 
less than 30 days.

In consideration of the foregoing. Part 
97 o f the Federal Aviation Regulations 
is amended as follows, effective on the 
dates specified:

1. Section 97.23 is amended by orig­
inating, amending, or canceling the fol­
lowing VOR-VOR/DME SIAPs, effective 
June 13, 1974:
Sagene, Ore.— Mahlon-Sweet Field, VORTAC  

Rwy 3, Orig,
Hobbs, N.M.— Cross Roads Intercontinental 

Arpt., VOR-A, Amdt. canceled.
Hobbs, N.M.— Crossroads Intercontinental 

Arpt., VOR/DME Rwy 21, Amdt. 1, canceled. 
Lafayette, Ind.— Purdue University Arpt., 

VOR-A, Amdt. 16.

* * * effective May 9, 1974:
Detroit, Mich.— Detroit City Arpt., VOR Rwy 

33, Amdt. 14.

* * * effective April 19,1974:
Indianapolis, Ind.— Indianapolis/Weir-Cook/ 

Municipal Arpt., VOR Rwy 13, Amdt. 17.

2. Section 97.25 is amended by orig­
inating, amending, or canceling the fol­
lowing SDF-LOC-LDA SIAPs, effective 
June 13, 1974:
Atlanta, Ga.— The William B. Hartsfield At­

lanta In ti. Arpt., LOG (BC ) Rwy 9R, Orig.

* * * effective April 19, 1974:
Indianapolis, Ind.— Indianapolis/Weir-Cook/ 

Municipal Arpt., LOC (BC ) Rwy. 13, 
Amdt. 5.

2. Section 97.27 is amended by orig­
inating, amending, or canceling the fol­
lowing NDB/ADF SIAPs, effective 
June 13, 1974:
Lafayette, Ind.— Purdue University Arpt., 

NDB Rwy 10, Amdt. 4.
Troutdale, Ore.— Portland-Troutdale Arpt., 

NDB—A, Amdt, 2.
Walla Walla. Wash.— Walla Walla City- 

County Arpt., NDB Rwy 20, Amdt. 1.

* * * effective May 9,1974:
Searcy, Ark.— Searcy Municipal Arpt., NDB 

Rwy 01, Orig.

* * * effective April 19, 1974:
Indianapolis, Ind.—Indianapolis/Weir-Cook/ 

Municipal Arpt., NDB Rwy 31. Amdt. 6.

4. Section 97.29 is amended by orig­
inating, amending, or canceling the fol­
lowing ELS SIAPs, effective June 13,1974:
Atlanta, Ga.— The William B. Hartsfield At­

lanta Inti. Arpt.. ILS Rwy 27L, Amdt. 1. 
Lafayette, Ind.— Purdue University Arpt., ILS  

Rwy, 10, Amdt, 2.
Walla Walla, Wash.— Walla Walla City- 

County Arpt., ILS  Rwy 20, Amdt. 1.

* * * effective April 19,1974: 
Indianapolis, Ind.— Indianapolis/Weir-Cook/

Municipal Arpt., ILS Rwy 31, Amdt. 7.

& Section 97.31 is amended by orig­
inating, amending, or canceling the fol­
lowing RADAR SIAPs, effective June 13, 
1974:
Beaumont-Port Arthur, Tex.—Jefferson

County Arpt., RADAR-1, Orig.

* * * effective April 19,1974: *
Indianapolis, Ind.— Indianapolis/Weir-Cook/ 

Municipal Arpt., RADAR-1, Amdt. 20.
(Secs. 307, 313, 601, 1110, Federal Aviation 
Act of 1948; 49 U.S.C. 1438, 1354, 1421, 1510; 
sec. 6 (c ) Department of Transportation Act, 
(49 U.S.C. 1655(C)), (5 UJ5.C. 5 5 2 (a )(1 )))

Issued in Washington, D.C., on April 25, 
1974.

James M . V in e s ,
Chief, Aircraft Programs Division.

No te : Incorporation by reference provi­
sions in §§ 97.10 and 97.20 approved by the 
Director of the Federal R egister on May 12, 
1969, (35 FR  5610).

[FR  Doc.74-9997 Filed 5-l-74;8:45 am)

Title 17— Commodity and Securities 
Exchanges

CHAPTER H— SECURITIES AND 
EXCHANGE COMMISSION

[Release Nos. 33-5483,34-10746, 35-18383, 
40>-8315, AS-154J

PART 210— FORM AND CONTENT OF FI­
NANCIAL STATEMENTS, SECURITIES 
ACT OF 1933, SECURITIES EXCHANGE 
ACT OF 1934, PUBLIC UTILITY HOLD­
ING COMPANY ACT OF 1935, AND IN­
VESTMENT COMPANY ACT OF 1940

Consolidated Financial Statements
The Commission today adopted amend­

ments to Rule 4-02 E17 CFR 210.4-021 
and rescinded Rule 4-07 E17 CFR 210.4- 
07) of Regulation S-X, both relating to 
requirements for consolidated and com­
bined financial statements. This action 
was originally proposed on December 13, 
1973, in Securities Act Release No. 5445 
C34-10556, 35-18216, IC-8137) E38 FR 
353331.

The rescission of Rule 4-07 eliminates 
the restriction on consolidation o f sub­
sidiaries engaged in financial and non- 
financial activities contained in Rule 4- 
07(b). Consolidated financial statements 
will now be subject to the general pro­
visions of Rule 4-02 (a) that a “ regis­
trant shall follow * * * principles of 
inclusion or exclusion which will clearly 
exhibit the financial position and results 
of operations.”

The amendment to Rule 4-02 continues 
the present requirement o f Rule 4-07 for 
supporting financial statements of con­
solidated subsidiaries engaged in cer­
tain financial activities. Consideration 
should also be given to improving the 
disclosure in annual reports to stock­
holders by including this information, 
suitably condensed, as supporting finan­
cial statements or as line of business dis­
closure. Although information concern­
ing nonfinancial activities is not spe­
cifically required, such information may

be given if deemed appropriate for a bet­
ter understanding of registrant's busi­
ness. The Financial Accounting Stand­
ards Board is considering the matter of 
reporting by diversified companies in­
cluding the extent o f disclosure of in­
formation about the different segments. 
These requirements will be reconsidered 
when a statement on this matter is 
adopted by the FASB.

A subparagraph added to Rule 4-Q2 (a) 
is intended to prevent consolidation of 
subsidiaries of a registrant subject to the 
Bank Holding Company Act of 1956 as 
to which a decision has been made re­
quiring divestiture or in cases where 
there is a substantial likelihood that di­
vestiture will be necessary in order for 
registrant to comply with provisions of 
the Act.

Commission action. The Commission 
hereby amends Part 210 of 17 CFR Chap­
ter I I  by revising § 210.4-02 by the addi­
tion of new paragraphs (a) (3) and (e) 
and rescinding § 210.4-07. The amended 
material reads as follows:
§ 210.4—02 Consolidated financial state­

ments of the registrant and its sub­
sidiaries.

(a) * * *
(3) Any subsidiary or group of subsidi­

aries of a registrant subject to the Bank 
Holding Company Act of 1956 as 
amended as to which (i> a decision re­
quiring divestiture has been nr*de, or (if) 
there is substantial likelihood that di­
vestiture will be necessary In order to 
comply with provisions of the Bank Hold­
ing Company Act.

* * * * *

(e) Separate financial statements shall 
be presented for each subsidiary or group 
of subsidiaries engaged in the business 
of life insurance, fire and casualty insur­
ance, securities broker-dealer, finance, 
savings and loan or banking, including 
bank related finance activities; provided, 
however, that separate financial state­
ments may be omitted:

(1) For a consolidated subsidiary or 
group of subsidiaries in the same business 
in which the registrant’s and registrant’s 
other subsidiaries' proportionate share 
of total assets or total sales and revenues 
(after intercompany eliminations) ex­
ceeds 90 percent of consolidated assets or 
consolidated sales and révenues.

(2) For a nonsignificant consolidated 
subsidiary which is registrant’s only sub­
sidiary in a business, or for a group of 
consolidated subsidiaries constituting aH 
of registrant’s subsidiaries in the same 
business which if considered in the ag­
gregate would not constitute a signifi­
cant subsidiary.

(3) For a consolidated subsidiary cr 
group of subsidiaries in the same busi­
ness if in excess of 90 percent of their 
sales and revenues are derived from reg­
istrant and registrant’s other subsidi­
aries.
§ 21ff.4L.07 [Revoked!
(Secs. 6, 7, 8, 10, and 19 ( a ) , Securities Act of 
1933: secs. 13, 15(d) and, 23 (a), Securities 
Exchange Act of 1934; secs. 6 (h ), 14 and 
20 (a ), Public Utility Holding Company Act of
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1935; secs. 8, 30, 31(c) and 38(a) , Investment 
Company Act of 1940)

The amendments shall be effective with 
respect to financial statements filed with 
the Commission subsequent to May 31, 
1974.

By the Commission.
G eorge A . F it z s im m o n s , 

Secretary.
April 19» 1974.
[FR Doc.74-10078 Filed 5-1-74; 8 :45 am]

[Release No. 33-5487)

PART 230—GENERA*. RULES AND REG­
ULATIONS, SECURITIES ACT OF 1933

Transactions By an Issuer Deemed Not To 
Involve Any Public Offering

The Securities and Exchange Com­
mission today announced the adoption 
of Rule 146 (17 CFR. 230.146»» under the 
Securities Act o f 1933 ( “Act” » which had 
been first noticed for comment in Secu­
rities Act Release No. 5336 (November 
28,1972) <37 FR. 26137» and which had 
been r&proposed for comment in. revised 
form in Securities. Act Release No. 5430 
(October 10, 1973) <38 FR  28951) . The 
adopted rule reflects a number of 
change-; from the rule as last proposed. 
The changes, are discussed in this release.

The Rule is designed to provide more 
objective standards for determining 
when offers or sales of securities by an 
issuer would be deemed to be transac­
tions not involving any public offering 
within the meaning of section 4(2) of 
the Act and thus would be exempt from 
the registration provisions: o f the Act. 
The Rifle is available only to issuers 
since section 4(2» provides an exemption 
for only the issuer. The Rule is not, how­
ever, the exclusive basis for determining 
whether that exemption is available. Ac­
cordingly, although persons claiming the 
exemption have the burden of proving its 
availability, persons may continue to rely 
on the section 4(2); exemption by com­
plying with the relevant administrative 
and judicial interpretations in effect at 
the time of the transaction. The protec­
tion afforded by the Rifle, however, is 
available only to those who satisfy all its 
conditions.

Rule 146
This release contains a general1 discus- 

sioxi of the background purpose and 
general effect of the Rule to* assist in a 
better understanding of its provisions. A 
brief analysis of each paragraph of the 
Rule is also included. However, attention 
is directed to the Rule itself for a more 
complete understanding.

B ackground and  P urpo se

Congress,, in enacting the federal secu­
rities laws, created a continuous dis­
closure system designed to protect in­
vestors and to assure the maintenance of 
lair and honest securities markets. The 
commission, in administering and im­
plementing these: laws, has sought to co­
ordinate and integrate this disclosure 
system with the; exemptive provisions

provided by- such laws. Rule 146 is a fur­
ther effort in  this direction.

The legislative history o f the Secu­
rities Act of 1933 indicates that the main 
concern of Congress was to provide full 
and fair disclosure in connection with 
the offer and sale o f recurities. However* 
Congress recognized that there were cer­
tain situations in which the protections 
afforded by the Act were not necessary. 
Concerning those specified exemptions 
from the Act, of which section 4(2) is 
one, the House Report stated that “The 
Act. carefully exempts from its applica­
tions certain types of * * * securities 
transactions where there is no practical 
need for its application or where the 
public benefits are too remote.” '*

Section; 4(2) o f the Act provides that 
“ the provisions of section 5 shall not ap­
ply to * *  *■ transactions by an issuer not 
involving any public offering.”  The 
phrase “ transactions * * 0 not involving 
any public offering”  is not defined in the 
Act * or,, except in limited circumstances, 
in the existing rules under the Act. Ac­
cordingly, it has been left to Commission 
interpretations and court decisions to de- 
fihe*the scope o f the exemption.

The Supreme Court in the Ralston 
Purina * case established the basic criteria, 
to be considered in determining the avail­
ability o f section 4(2). The main consid­
eration is whether the offerees need the 
protection afforded by the Act as evi­
denced by whether the offerees have “ac­
cess” to the same kind of information 
that registration would disclose and 
whether they are able to fend for them­
selves. The application of these criteria 
and other guidelines set forth from time 
to time by the Commission and the courts 
has resulted in uncertainty about the 
availability o f the exemption. In addition, 
some misconceptions have arisen in con­
nection with certain methods used by per­
sons who seek to claim the exemption.

For example, the questions arising 
under section 4(2) have generally dealt 
with what constitutes a non-public offer­
ing or a private offering. It  has been as­
serted that an offering to a limited num­
ber o f persons, not more than twenty- 
five, for example, does not involve a public 
offering; This is not by itself an appro­
priate test. As the Supreme Court stated 
in Ralston Purina, “ the statute would 
seem to apply to a  ‘public offering’ 
whether to few or many.” 46 U.S. at 125. 
The Commission continues to be o f  the 
opinion that the question is not to be 
determined exclusively by the number of 
offerees.

Further, it is frequently asserted that 
wealthy persons and certain other per­
sons such as lawyers* accountants and 
businessmen are “sophisticated”  inves­
tors who do not need the protections

»H.R. Rep. No. 85, 73rd Cong., is« Sess. 5 
(1933).

4 The House Report does Indicate that the 
exemption was originally intended to permit 
an issuer to make a specific or isolated sale of 
its securities to a particular person or finan­
cial Institution, Id. at p. 15-16.

»SEC V. Ralston Purina C«h, 346 U.S. 119 
(1953).

afforded by the Act. It  is the Commis­
sion’s, view that “sophistication” 4s not 
a substitute for access to the same type of 
information that registration would pro­
vide, and that a person’s financial re­
sources or sophisticalion are not, with­
out more, sufficient to establish the avail­
ability of the exemption.1

On the other hand, the Commission is 
o f the view that an offeree need; not be an 
insider such as an officer or director of 
the issuer in order to have access to  in­
formation. As a note to» the Rule indi­
cates, access can only exist by reason of 
the offeree’s position with respect to the 
issuer. Position means an employment or 
family relationship or economic bargain­
ing power that enables an offeree to ob­
tain information from the issuer in order 
to evaluate the merits and risks o f the 
investment as distinguished from situa­
tions where such position does not. exist 
and the issuer voluntarily offers to pro­
vide or provides such information..

Moreover, it has been argued that the 
exemotion is established by the issuer 
merely providing a brochure, or other 
writing, to the offerees containing the 
same kind of information that is found 
in a registration statement. The Com­
mission is of the review that the mere 
disclosure of the same kind of informa­
tion that would be contained in a regis­
tration statement is not sufficient in it­
self to establish the availability of an 
exemption under section 4(2) o f the 
Act.®

I t  also has been argued that the pri­
vate offering exemption can be estab­
lished where it is represented that the 
securities are held for investment, where 
resale is restricted, and where the num­
ber o f transferees is limited. In  this re­
gard, the practice has developed whereby 
issuers obtain investment letters from 
purchasers and cause a legend to be im­
printed on the face of each certificate 
restricting transfer. As the Commis­
sion and the courts8 have previously 
stated, the signing o f an investment let­
ter and the legending o f stock certifi­
cates are not sufficient to render an of­
fering a private one. Although such 
precautions should be taken by issuers 
to protect their claim of exemption by 
assuring that their purchasers will not 
in turn distribute securities to others, 
these are only precautions to prevent il­
legal distributions and are not, by them­
selves, to be regarded as a sufficient basis 
for an exemption from -registration for 
the issuer.

The Commission believes that a rule 
creating greater certainty in the appli­
cation o f the section 4(2) exemption is 
in the public, interest for two reasons;

‘ United States v. Custer Channel Wing 
Corp., 376 F. 2d 675 (4th Clr. 1967); SEC V. 
Tax Service, Inc., 357 F. 2d 143 (4th Clr. 1966».

6 See SEC v. Continental Tobacco- Company 
of South Carolina, Inc., 463 F. 2d 137 (5th Cir. 
1972); Hill York Corp. v. Freeman, 448 F: 2d 
680 (5th Clr. 1971).

6 United States v. Custer Channel Wing* 
376 F. 2d 675 (4th Clr. 1967) .
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First, such a rule should deter reliance 
on that exemption for offerings of securi­
ties to persons who are unab.j to fend 
for themselves in terms of obtaining and 
evaluating information about the issuer 
and in certain situations, of assuming 
the risk of investment. These persons 
need the protections afforded by the 
registration process. Second, such a rule 
should reduce uncertainty to the extent 
feasible and provide more objective 
standards upon which responsible busi­
nessmen may rely in raising capital in 
a manner that complies with the re­
quirements of the Act.

The Rule is designed to protect in­
vestors while at the same time providing 
more objective standards in order to cur­
tail uncertainty to the extent feasible. 
In view of the legislative history, statu­
tory language, judicial decisions, and the 
Commission’s reexamination of its in­
terpretations of section 4(2) of the Act, 
the Commission is of the view that the 
significant concepts in determining when 
transactions are deemed not to involve 
any public offering are access to the 
same kind of information that regis­
tration would disclose and the ability 
of offerees to fend for themselves so as 
not to need the protections afforded by 
registration.

G eneral  D escr iptio n

Rule 146 provides that transactions by 
an issuer involving the offer or sale of its 
securities shall be deemed not to involve 
any public offering within the meaning 
of section 4(2) of the Act if they are part 
of an offering that meets all the condi­
tions of the Rule. These conditions re­
late to limitations on the manner of of­
fering, the nature of the offerees, access 
to or furnishing of information about the 
issuer, limitations on the number of pur­
chasers and limitations on the subse­
quent disposition of securities acquired 
pursuant to the Rule.

First, in determining whether an of­
feree needs the protections afforded by 
registration, it is essential to consider 
whether the offeree has access to or has 
been furnished with the same kind of 
information that registration would dis­
close as well as an opportunity to acquire 
additional information necessary to ver­
ify that disclosure. Accordingly, condi­
tions relating to information concerning 
the issuer which must be available to the 
offeree or his representative are included 
in the Rule.

Second, in order to assure that the 
offerees can fend for themselves, the 
availability of the Rule is conditioned on 
the nature of the offerees. Thus, the is­
suer and any person acting on its behalf 
shall have reasonable grounds to believe, 
and shall believe, immediately prior to 
making an offer, either that the offeree 
has such knowledge and experience that 
he is capable of evaluating the merits and 
risks of the proposed investment or that 
the offeree can bear the economic risk of 
the investment. In addition, immediately 
prior to a sale, the issuer and any person 
acting on its behalf, after making rea­
sonable inquiry, shall have reasonable

grounds to believe and shall believe 
either that the offeree himself has the 
requisite knowledge and experience, or 
that the offeree and his offeree represent­
ative (s) have such knowledge and ex­
perience and that the offeree himself 
is capable of bearing the economic risk 
of the investment. The concept of bear­
ing the economic risk of the investment 
is not inconsistent with the discussion 
in Ralston Purina about the offeree’s 
ability to fend for himself. The Rule con­
tains special provisions in this regard for 
offerings in connection with certain types 
of business combinations.

Third, the Commission believes that 
there must be limitations on the manner 
of offering securities pursuant to the ex­
emption to assure that persons to whom 
such securities are offered have the nec­
essary information available concerning 
the issuer and can fend for themselves. 
To assure the non-public manner of the 
offering, the Rule precludes general ad­
vertising or general solicitation, includ­
ing promotional seminars or meetings in 
connection with the offering. The Rule 
would not preclude meetings with cer­
tain qualified offerees or with certain 
other qualified offerees and their offeree 
representatives to discuss the terms of 
and to impart information about the 
offering.

Fourth, the Commission believes that 
a limitation on the number of purchasers 
serves to assure that the offering does 
not involve or result in a deferred dis­
tribution. Limitations on the disposition 
of securities are necessary to assure that 
the offering does not involve a series of 
steps resulting in a distribution.

The Rule is only available to issuers 
of securities and is not available to affili­
ates of the issuer or other persons for 
sales of the issuer’s securities. Persons 
who acquire securities from issuers in 
transactions complying with the Rule 
acquire securities, that are restricted in 
that they can be reoffered and resold 
only if registered under the Act or pur­
suant to an exemption from such regis­
tration provisions. In this connection, 
Rule 144 (17 CFR 230.144) under the Act 
provides objective standards for the pub­
lic resale of restricted securities. (See 
Securities Act Release No. 5223) (37 FR 
596, 4329). Rule 146 has been adopted in 
the context of, and in conjunction with, 
several rules, amendments to rules and 
forms, and releases which the Commis­
sion has recently adopted or issued 
including:

1. Rule 144 under the Act (Securities 
Act Release No. 5223) (37 FR 596, 4329), 
as amended, Securities Act Release No. 
5307 (37 FR 20558) and Securities Act 
Release No. 5452 (39 FR 6069).

2. Rule 145 (17 CFR 230.145) under the 
Act (Securities Act Release No. 5316) (37 
FR 23636).

3. Adoption of Form S-16 (17 CFR 
239.27) under the Act for securities 
offered in certain specified transactions 
(Securities Act Release No. 5117) (37 FR 
777) and adoption of amendments to 
Form S-16 to liberalize the conditions 
under which the form could be used (Se­

curities Act Release No. 5265) (37 FR 
15990,15991).

4. Amendments to Regulation A under 
Section 3(b) of the Act (Securities Act 
Release No. 5225) (37 FR 599).

5. Publication of a release relating to 
the use o f legends and stop-transfer in­
structions as evidence of non-public 
offerings (Securities Act Release No 
5121) (36 FR 1525).

6. Publication of a release relating to 
the applicability of the anti-fraud pro­
visions of the Securities Act to certain 
practices in connection with transactions 
by issuers and others not involving pub­
lic offerings (Securities Act Release No. 
5226) (37 FR 600) .

7. Amendments to Forms 10-K (17 CFR 
249.310) and 10-Q (17 CFR 249.308a) 
under the Securities Exchange Act of 
1934 (Exchange Act) to require dis­
closure of securities sold pursuant to sec­
tion 4(2) of the Act (Securities Exchange 
Act Release No. 9443) (36 FR 601, 4331) .

8. Adoption of Rule 15c2-ll (17 CFR 
240.15c2-ll) under the Exchange , Act 
which renuires that dealers have ade­
quate information available concerning 
any issuer in whose securities they make 
a market (Securities Exchange Act Re­
lease No. 9310) (36 FR 18641).

9. Adoption of amendments to Form 
10-K to require more meaningful dis­
closure in reports on that Form (Securi­
ties Exchange Act Release No. 10180)' (38 
FR 17202).
S y n o p s is  o p  the  P r o visio ns  op  R u le  146

Preliminary notes. Preliminary Notes 
to the Rule briefly describe the Rule and 
make clear that all transactions which 
are, applying traditional integration 
standards, part of an offering must meet 
all the conditions of the Rule for it to be 
available. The Preliminary Notes also 
emphasize that Compliance with all the 
condi* ions of the Rule is not the exclu­
sive me->ns of establishing an exemption 
pursuant to section 4(2) of the Act, that 
attempted compliance with Rule 146 
does not act as an election, that the Rule 
does not relieve issuers from require­
ments of state securities laws, and that 
the Rule is an issuer’s rule only. Another 
Preliminary Note makes clear that, for 
purposes of the Rule, clients of an invest­
ment adviser, customers of a broker or 
dealer, trusts administered by a bank 
trust department or persons with similar 
relationships will be considered to be 
the “ offerees’’ or “purchasers,” regard­
less of the amount of discretionary au­
thority held by such investment adviser, 
broker or dealer, bank trust department, 
or other person. In addition, the Pre­
liminary Notes restate the Commission’s 
position, as with respect to Rules 144 and 
147, that this Rule is not available to 
any issuer with respect to any trans­
actions which, although in technical 
compliance with the Rule, are part of a 
plan or scheme to evade the registration 
provisions of the Act. In such cases regis­
tration pursuant to the Act is required.

Definitions —  Offeree representative 
Rule 146(a) (1). The term “offeree repre­
sentative” is defined in paragraph (a) (1) 
of the Rule as a person who the issuer
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and any person acting on its behalf have, 
after making reasonable inquiry, reason­
able grounds to believe and believe is not 
an affiliate, director, officer or other em­
ployee, or beneficial owner of 10 percent 
or more o f the equity of the issuer (ex­
cept when the offeree is a specified rela­
tive of such person or a trust or organi­
zation with which such person and/or 
such relative has a specified relation­
ship) (subdivision ( i ) ) has such knowl­
edge and experience in financial and 
business, matters- that he is capable of 
evaluating the merits and risks of the 
prospective investment (subdivision
(ii)>; is acknowledged,, in writing, by 
the offeree during the course of the 
transaction to be his offeree representa­
tive (subdivision ( i i i ) ) ;  and disclose to 
the offeree, in writing, any material 
relationship existing or mutually under­
stood to be contemplated between him­
self or his affiliates and the issuer or its 
affiliates or any such relationship which 
existed during the previous two years, 
and any compensation received as a re­
sult of such relationship (subdivision 
(iv>). As was noted in the release ac­
companying the Rule as proposed for 
comment in October 1973, the acknowl­
edgment and disclosure of relation­
ships must be made with respect to each 
prospective investment even in the case 
of a discretionary account. Where an 
adviser with discretionary authority 
wants to act as offeree representative, 
the Rule requires that the acknowledg­
ment specified in paragraph (a) ( I )  (iii) 
of the Rule he obtained for each trans­
action., Accordingly,, advance blanket 
acknowledgment for “all securities 
transactions” or “ all private placements” 
or similar broad advance acknowledg­
ments will not satisfy the Rule. This is 
particularly important, since the offeree 
representative is required by paragraph
(a)(1) (iv) of the Rule to disclose to the 
offeree, in writing, any material relation­
ships between the adviser and the issuer. 
This disclosure is required in connection 
with each offering pursuant to the Rule 
in order that the offeree be given an op­
portunity to consider any conflicts of 
interest the adviser may have prior to 
acknowledging the adviser as his offeree 
representative for the particular offer­
ing. A note has been added to the offeree 
representative definition making clear 
that where an offeree representative or 
its affiliates has a material relationship 
with the issuer or its affiliates, disclosure 
of such relationship does not relieve the 
offeree representative of its obligation 
to act in the interest of the offeree.

Several changes were made from the 
rule as last proposed. As proposed in Oc­
tober 1973, no affiliate,, associate or em­
ployee of the issuer could be an offeree 
representative, except in specified situa­
tions; as adopted, the term "associate” , 
has been deleted, but the definition now 
Precludes officers and directors of the 
issuer, as well as 10 percent stockhold­
ers, from being offeree representatives, 
except in specified situations. In addi­
tion, the adopted Rule requires disclosure 
of any material relationship between the 
offeree representative or its affiliates and

the issuer or its affiliates. The qualifier 
“material” is new to. the Rule (and is de­
fined in subparagraph (a) (4 )) and dis­
closure of relationships with affiliates of 
the offeree representative is also new. 
The Rule also makes clear that- an of­
feree can have more than one offeree 
representative. A note has been added re­
minding persons to consider the appli­
cability of the Exchange Act and the. In­
vestment Advisers Act of 1940,

Issuer: Rule 146(a) (2). For purposes 
o f  the Rule the definition of issuer in 
Section 2(4) of the Act applies. However, 
paragraph (a) (2) includes a definition 
of “ issuer” for purposes of offerings of 
certain securities in connection with pro­
ceedings under the Bankruptcy Act. The 
rule as proposed in October 1972 con­
tained a definition o f issuer for certain 
.offerings involving partnerships. This 
has been deleted from the Rule as 
adopted because it was ambiguous and 
the Commission determined that Rule 
146 was not the appropriate place to deal 
with that question at this time.

Affiliate: Rule 146(a) (3). A definition 
of “affiliate,” similar to that in Rule 144 
under the Act, has been added to the 
Rule.

Material: Rule. 146ta.) (4) . A definition 
of “material”  as it relates to the "ma­
terial relationships”  that must be dis­
closed by the offeree representative (sub- 
paragraph (a ) ( 1) )  and by the issuer 
(subparagraph (e )(3 ) ) has been added 
to make clear that materiality is to be 
determined from the reasonable invest­
or's point of view and not through some 
formula measuring the importance of 
the transaction to the offeree representa­
tive or the issuer. The definition is based 
on that used by the Supreme. Court, in 
Affiliated Ute Citizens of Utah v. United 
States. 496 U.S. 128, 154 (1972) .

Deletion^ of proposed rule 146(a) (2 ): 
direct communication. The term “direct 
communication” has been deleted from 
the Rule, although the substantive re­
quirement of an opportunity for the of­
feree or his. offeree representative to ask 
questions of,' and receive answers from, 
the issuer or a person acting on its be­
half, has been retained. The require­
ment is now part o f paragraph ( e ) , “Ac­
cess to or Furnishing o f Information,”

Deletion of proposed ride 146(a) (3 ) :  
Executive Officer. The definition of ex­
ecutive officer has been deleted from, the 
definition section of the Rule because the 
term no longer appears in paragraph (g> 
of the Rule. The exclusion of “executive 
officers” from the count of thirty-five 
purchasers in a twelve month period is 
not necessary since the twelve month 
period has been abandoned as. explained 
under paragraphs (b). and (g ).

Rule 146(b)." conditions to be met.. 
Paragraph (b) of the Rule provides that 
transactions by an issuer involving the 
offer, offer to sell, offer for sale, or sale 
of securities o f the issuer that are part of 
an offering that is made in accordance 
with all the conditions of the Rule are 
deemed to be transactions not involving 
any public offering within the. meaning 
of section. 4.(2) of the Act.

The Rule does not define “offering” , as

stated in the Preliminary Notes. In most 
cases, the traditional integration stand­
ards, as set forth in the Preliminary 
Notes, would have to be applied in order 
to- determine what offers, offers to sell, 
offers for sale, and sales are part of an 
offering. The Rule, as adopted, does con­
tain a safe harbor provision similar to 
that in Rule 147. In  general, for purposes 
o f the Rule only, an offering will be 
deemed not to include any offers,, offers 
to sell, offers for sale or sales of securities 
of the issuer that take place prior to the 
six month period immediately preceding 
or after the six month period immedi­
ately following any offers, offers for sale, 
or sales pursuant to Rule 146, if during 
both of said six month periods there were 
no offers or sales of securities by or for 
the issuer of the same or similar class; as; 
those offered or sold pursuant to- the 
Rule. I f  there were offers or sales during 
the six month periods before or after the 
offering pursuant to? the Rule, the tradi­
tional integration factors set forth in 
Preliminary Note 3 would, have to be 
looked to for guidance as to whether or 
not those offers or sales would be inte­
grated with those made pursuant to the 
Rule. This concept of offering also re­
lates. specifically to the limitation on 
number of purchasers in paragraph (g) 
since that condition has been revised to 
limit to thirty-five the number o f pur­
chasers in any offering,, as opposed to in 
any twelve month period, as proposed.

Rule 146(c): Limitations on manner 
of offering. Paragraph (c) o f the Rule 
specifies limitations on the manner in 
which the securities can be offered and 
sold. The Rule prohibits the issuer or 
any person acting on its behalf from 
offering or selling the securities through 
any form of general advertising or gen­
eral solicitation including, but not 
limited to, advertisements or other com­
munications in. newspapers, magazines, 
or other media; broadcasts on radio or 
television; seminars or promotional 
meetings or any letter, circular, or other 
written communication.

The prohibition on general advertis­
ing and general solicitation does not 
necessarily mean that there can be no 
meetings or written communication. It 
means that, any such meetings can in­
volve only offerees and their offeree rep­
resentatives who can satisfy the con­
ditions of paragraph (d ), “Nature o f 
Offerees,” and that any written mate­
rial can be distributed only to offerees 
who. satisfy the conditions o f paragraph
(d) and only i f  such communications 
contain an undertaking to provide the 
information specified in  paragraph (e)
(1) on request. O f course, any person 
acting on behalf of the issuer can attend 
such meetings or seminars without 
satisfying the conditions of paragraph 
(d>, assuming that he is not and will 
not beeome an offeree; The substance o f 
the requirement that there will be direct 
communication has been moved from 
paragraph (c) of the Rule to Paragraph
(e )  , “Access to and Furnishing of in ­
formation.”

Rule 146(d): Nature o f offerees. Para­
graph (d )(1 ) o f the Rule requires that
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the issuer and any person acting on its 
behalf shall have reasonable grounds to 
believe and shall believe immediately 
prior to making an offer either that the 
offeree has such knowledge and experi­
ence in financial and business matters 
that he is capable of evaluating the 
merits and risks of the prospective in­
vestment, or that an offeree can bear the 
economic risk of the investment. Sub- 
paragraph (d) (2 ) requires that immedi­
ately prior to making a sale, the issuer 
and any person acting on its behalf, 
after making reasonable inquiry, shall 
have reasonable grounds to believe and 
shall believe either ( 1) that the offeree 
has the requisite knowledge and experi­
ence, or (2 ) that the offeree and his 
offeree representative(s) have the requi­
site knowledge and experience and that 
the offeree is a person who is able to bear 
the economic risk of the investment.

The Commission has determined to re­
tain the economic risk test for offerees 
who need the knowledge and experience 
of an offeree representative in order to 
be qualified purchasers. This is necessary 
in order to control the types of persons 
to whom offers can be made. The Com­
mission believes that the determination 
of “ability to bear the economic risk” will 
vary with the circumstances. Important 
considerations are whether the offeree 
could afford to hold unregistered securi­
ties for an indefinite period, and whether, 
at the time of the investment, he could 
afford a complete loss.

The structure of paragraphs (d )(1 ) 
and (d) (2 ) has been changed from the 
rule as proposed so that the sequence of 
events is clearer. The substance, how­
ever, is not significantly different. In ad­
dition, the requirement that the issuer 
make reasonable inquiry as to the of­
feree’s qualifications prior to sale to the 
offeree has been made explicit. If, as a re­
sult of inquiry after the offer, but before 
the sale, or otherwise, the issuer discovers 
that the offeree was not qualified, the 
Rule is still available as to the offer if  
the issuer had reasonable grounds to be­
lieve and believed, immediately prior to 
making the offer, that the offeree was 
qualified.

The same would be true if it is dis­
covered after a sale that the purchaser 
did not in fact meet the standards of 
paragraph (d ) (2) ,  as long as the issuer 
had had reasonable grounds to believe, 
and had believed, that the offeree met 
the standards of paragraph (d ) (1) and, 
after making reasonable inquiry, that he 
met the standards of paragraph (d) (2). 
The rule as proposed contained a para­
graph (d) (3 ) which was an attempt to 
clarify the above point. However, para­
graph (d) (3 ) has been deleted because it 
was extraneous.

Rule 146(e): Access to or Furnishing 
of Information. Paragraph (e) of the 
Rule requires that the offeree have ac­
cess to the same kind of information that 
is required by Schedule A of the Act to 
the extent that the issuer possesses such 
information or can acquire it without 
unreasonable effort or expense (para­
graph (e) (1) ( i ) ) or that the offeree or 
his offeree representative be furnished,

during the course of the transaction and 
prior to sale, such information (para­
graph (e X IH i i ) ) .  The term “ access” 
is used in the Rule in the same sense that 
it has been used by courts and the Com­
mission in the past—to refer to the of­
feree’s position with respect to the issuer. 
This position can only exist because of 
an employment or family relationship or 
economic bargaining power that enables 
a person to obtain information from the. 
issuer in order to evaluate the merits 
and risks of the prospective investment. 
A  note to the Rule reflects, the foregoing.

In addition, the offeree or his offeree 
representative must have available to 
him the opportunity to obtain any addi­
tional information necessary to verify 
the accuracy of the information obtained 
pursuant to paragraph ( e ) ( 1) to the 
extent the issuer possesses such informa­
tion or can acquire it without unreason­
able effort or expense (paragraph (e)
(2) ). The direct communication require-, 
ment in paragraph (c) of the rule as 
proposed was incprporated in substance 
into paragraph (e) (2 ) where it is moré 
relevant. Such verification and oppor­
tunity for communication are appro­
priate in view of the absence of the 
statutory safeguards and sanctions at­
tendant to the registration process, as 
well as the absence of traditional under­
writer’s due diligence. An explanatory 
note to this paragraph makes clear that 
information need not be continued to be 
furnished nor the opportunities for veri­
fication continued with respect to those 
offerees who have indicated that they 
are not interested in purchasing the se­
curities offered, or to those to whom the 
issuer or any person acting on its behalf 
has determined not to sell (except where 
an undertaking was made pùrsuant to 
paragraph (c) (3) ).

In order to provide standards for the 
types of information that would satisfy 
the conditions of paragraph -(e) ( 1) (ii), 
the Rule has been revised to specify more 
meaningfully the information required to 
be furnished by reporting and non­
reporting issuers. An issuer subject to the 
reporting provisions of the Exchange Act 
may satisfy the provisions of paragraph
( e ) ( 1) (ii) by providing each offeree or 
his representative with the information 
contained in the annual report required 
to be filed under that Act or in a regis­
tration statement on Form S -l under 
the Act, or on Form 10 under the Ex­
change Act, whichever is the most recent 
required to be filed. In addition, the issuer 
must provide the information contained 
in any definitive proxy statement re­
quired to be filed, and in any reports or 
documents required to be filed by the 
issuer in compliance with Section 13 or 
15(d) of the Exchange Act, since the 
filing of the annual report or registra­
tion statement. The issuer must also pro­
vide each offeree with a brief description 
of the securities being offered, the in­
tended use of proceeds and any material 
changes in the issuer’s affairs not dis­
closed in the forms filed. The Rule per­
mits the information to be provided to 
offerees in one document, such as an 
offering circular, since the combined

document may make the information 
more readily understandable.

Non-reporting issuers may satisfy 
paragraph ( e ) ( 1) (ii) by providing the 
information specified by the registration 
statement form which the issuer would 
be entitled to use, except that where 
certified financial statements are not 
available and cannot be obtained with­
out unreasonable effort or expense, they 
may be provided on an unaudited basis.

A new subdivision o f the Rule, para­
graph (e) ( 1) (ii) (c ), provides that ex­
hibits required to be filed with registra­
tion statements and reports need not be 
given to the offeree or his representative 
as long as such exhibits are described and 
are available for inspection pursuant to 
paragraph (e) (2 ).

Paragraph (e) (3) requires, a§~it did in 
the proposal, that the issuer or any per­
son acting on its behalf inform each 
offeree prior to sale and in writing, of 
the need to bear the economic risk of 
investment because the securities are not 
registered and of the restrictions on re­
sale. In addition, the Rule now requires 
that the issuer or any person acting on its 
behalf disclose to each offeree, prior to 
sale, in writing, any material relationship 
between the offeree’s offeree representa­
tive or its affiliates and the issuer or its 
affiliates of the type described in para­
graph (a) (1) ( iv ) . This additional re­
quirement has been added because of the 
importance of this disclosure and because 
the burden for complying with the Rule 
must ultimately rest on the issuer.

Rule 146(f ) : Business combinations. 
Paragraph (f )  of the Rule on business 
combinations has been substantially re­
vised in form, although the substance is 
similar to that in the rule as last pro­
posed for comment. Instead of including 
a definition of “business combination” 
in the rule itself, the Rule now refers to 
any transaction of the type described in 
paragraph (a) of Rule 145. The Rule 145 
definition of business combination does 
not include an exchange offer although 
the October 1973 Rule 146 proposal did. 
In an exchange offer the issuer has a 
choice of offerees and, therefore, does 
not need the special provisions of para­
graph (f ) .

Paragraph ( f ) (2) of the Rule provides 
that paragraph (d) of the Rule, “Nature 
of Offerees,” does not apply to business 
combinations, but paragraph (f )  (3) goes 
on to require that the issuer and any 
person acting on its behalf, after making 
reasonable inquiry, shall have reasonable 
grounds to believe and shall believe, prior 
to the submission of any plan for a busi­
ness combination to security holders for 
their approval, that each offeree alone 
or with his offeree representative(s) has 
the requisite knowledge and experience.

Paragraph (f ) (3) means that an 
offeree who needs an offeree representa­
tive in order to satisfy the knowledge 
and experience test, and who refuses to 
have one, may make the Rule unavailable 
for the transaction. Numerous comments 
on this point were received in response to 
a similar condition in the rule as last pro­
posed. Although the Commission is aware 
of the possible problems this may Cause,
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the Commission does not believe that it 
can allow satisfaction of the state corpo­
rate law requirements as to business 
combinations to replace satisfaction of 
the federal securities laws. The Rule has 
been revised, however, to provide that 
paragraph (h) (4), which requires a writ­
ten agreement from the purchaser that 
the securities will not be sold without 
registration or an exemption therefrom, 
will not apply to business combinations 
because of the difficulty of obtaining such 
an agreement in some cases where the 
purchasers are a group over which the 
issuer has no control. The securities ac­
quired are restricted, however, in the 
same manner as other securities acquired 
pursuant to the Rule, and the issuer, for 
its own protection, should consider ob­
taining appropriate letters. The Rule 
also provides that the issuer must, in con­
nection with the information furnished 
pursuant to paragraph (e )(3 ), inform 
each offeree in writing about any terms of 
the transaction relating to any security 
holder that are not proposed to be 
identical to those relating to all other 
securityholders (paragraph ( f ) (4 ) ) .

Hie rule as proposed contained a pro­
vision that certain written communica­
tions would be deemed not to be “offers” 
for purposes of a business combination. 
We have deleted this provision since we 
believe it is no longer relevant in view of 
new paragraph ( f )  (3) .

Rule 146(g): Number of purchasers. 
The Rule as last proposed provided that 
in any consecutive twelve month period 
there could be no more than thirty-five 
persons who purchased securities of the 
issuer of the same or similar class pur­
suant to the rule, or otherwise in reli­
ance on section 4(2). The proposed rule 
also set forth various classes of pur­
chasers who would not be included in 
counting the thirty-five. The Commission 
has decided that the thirty-five pur­
chasers in twelve month test is too rigid 
and involves too many exceptions to be 
useful. In addition, it would have made 
it difficult for an issuer to know when 
the rule was available since it would have 
had to wait twelve months after every 
sale. Therefore, as described under Rule 
146(b), “Conditions to be Met,” the Rule 
is now based on the traditional concept 
of “an offering”  and paragraph (g ) (1) 
now requires that there be no more than 
thirty-five purchasers in any offering 
pursuant to the Rule. In order to deter­
mine what constitutes “ an offering,” 
reference would have to be made to the 
traditional integration standards, as set 
forth in a Preliminary Note. In addition, 
subparagraph (b ) (1) of the Rule pro­
vides a safe harbor for certain offers and 
sales. Reliance on the traditional integra­
tion standards means that the various 
exclusions for directors and officers, bank 
lenders, subsidiaries, employee plans and 
business combinations are no longer nec­
essary. The specific exclusions were only 
necessary when all sales of the same or 
similar class of securities during a twelve 
month period were automatically inte­
grated.

In the Rule as adopted there are spe­
cific provisions for calculating the thirty-

five purchasers. Paragraph (g) (2) (i) of 
the Rule, as adopted, indicates that for 
purposes of computing the number of 
purchasers, some purchasers would be 
excluded: certain relatives of a pur­
chaser, trusts and estates in which the 
purchaser and such relatives own all of 
the beneficial interest and corporations 
or other organizations in which the pur­
chaser and such relatives are beneficial 
owners of ail of each class of equity se­
curities or all of the equity interest. As 
in the rule as last proposed, for purposes 
only of counting the number of pur­
chasers, those who purchase or agree in 
writing to purchase, for cash in a single 
payment or installments, securities for 
$150,000 or more would be excluded. 
However, the issuer would have to satisfy 
all the other provisions of the Rule with 
respect to such persons.

Paragraph (g) (2) (ii) provides that 
corporations, partnerships, trusts and 
certain other entities will be counted 
as one purchaser unless the entity was 
formed for the specific purpose of acquir­
ing the securities offered, in which case 
each beneficial owner of an equity inter­
est in the entity would be counted as a 
separate purchaser.

The rule as proposed would have 
treated clients of an investment adviser 
as separate persons in determining the 
number of persons to whom securities 
could be sold, regardless of the amount 
of discretion given to the investment ad­
viser to act on behalf of the client in 
purchasing securities. The Commission 
received many comments suggesting that 
an investment adviser, broker-dealer or 
trust department that purchases securi­
ties for discretionary or advisory ac­
counts should count as only one person 
for purposes of the Rule. Having re­
viewed the comments and considered the 
matter, the Commission still believes 
that, in order to avoid the possibility 
of a distribution, it is necessary to count 
each purchaser as a separate person for 
purposes of paragraph (g ) . This position 
is now set forth in Preliminary Note 5, 
discussed above. In determining the 
number of purchasers in an offering pur­
suant to the Rule each client of an in­
vestment adviser, each customer of a 
broker-dealer and each trust admin­
istered by a bank trust department will 
be counted as a separate purchaser. Pur­
suant to paragraph (g ) (2 ) (h ) ,  invest­
ment companies or pension or other 
trusts will be counted on one purchaser. 
However, each trust or investment com­
pany or group of trusts or investment 
companies under common management 
will be treated as a separate purchaser.

Rule 146(h): limitations on dispose 
tion. The Rule also provides that the 
issuer and any person acting on its be­
half must take reasonable care to assure 
that the purchasers are not underwriters. 
Such reasonable care shall include but is 
not necessarily limited to ( 1) making 
reasonable inquiry to determine if the 
purchaser is purchasing for his own ac­
count or on behalf of others; (2 ) plac­
ing a legend on the certificates or other 
documents evidencing the securities in­
dicating that they were not registered

and setting forth or referring to the re­
strictions on transferability and sale;
(3) issuing stop transfer instructions to 
the transfer agent, if any, or making an 
appropriate notation in the issuer’s 
records if the issuer transfers its own 
securities; and (4) except as provided in 
paragraph ( f ) ( 2 ), obtaining a written 
agreement from the purchaser that the 
securities will not be resold without reg­
istration or exemption therefrom. The 
Commission believes that these limita­
tions are necessary in order to protect the 
public from a deferred distribution. They 
are also in the self interest of the issuer.

Deletion of proposed rule 146 (i) : re­
port of sale. The Commission has decided 
to delete the requirement that a report 
of sales made pursuant to Rule 146 be 
filed on Form 146. As the rule was last 
proposed, a report of sales had to be filed 
within 45 days after the end of any 
quarter of the issuer’s fiscal year during 
which certain sales were effected pur­
suant to the proposed Rule. The Com­
mission has determined that requiring 
the filing of such a Form as a condition 
of the Rule would unnecessarily increase 
the difficulty of complying with the Rule 
for many small issuers. In addition, fil­
ing requirements would generally affect 
only non-public companies, since pub­
lic companies already supply similar in­
formation in their Form 10-Q and Form 
10-K filings under the Exchange Act. 
The Commission will reexamine the need 
for a filing requirement after experience 
with the Rule has been gained, and if 
appropriate for the protection of in­
vestors and in the public interest, will 
propose amendments to the Rule to re­
quire such form.

Operation of Rule 146
The Rule will operate prospectively 

only starting from its effective date, 
June 10, 1974. Further, the staff will is­
sue interpretive letters to assist persons 
in complying with the Rule. Although the 
staff will continue to consider no-action 
requests relating to section 4(2) of the 
Act, such letters will only be issued in­
frequently and only in the most com­
pelling circumstances.

The Commission recognizes that no one 
rule adequately cover all legitimate pri­
vate offerings and sales of securities. It is 
to be emphasized that the Rule does not 
provide the exclusive means for offering 
and selling securities in reliance on sec­
tion 4(2). Issuers who satisfy the criteria 
set forth in relevant judicial and admin­
istrative interpretations of section 4(2) 
in effect at the time of a proposed trans­
action may offer and sell without com­
pliance with the Rule. In addition, it 
should be noted that attempted compli­
ance with Rule 146 does not act as an 
election so that the issuer can always 
claim the protection of both the Rule 
and section 4(2), but will have the bur­
den of proving the availability of the 
exemption.

The courts and the Commission have 
consistently held that one claiming an 
exemption under section 4(2) of the Act 
has the burden of proving that the ex­
emption is available to him and the Rule
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does not shift that burden. In addition, 
it should be pointed out that the burden 
of proof applies with respect to each 
offeree and not Just to the purchasers of 
the securities: See Lively v. Hirschfeld, 
•440 F. 2a 631 (10th Cir. 1971) . Accord­
ingly, any issuer who relies on the Rule 
has the burden of establishing that it 
has satisfied all the conditions of the 
Rule. Such issuer for its own protection 
should obtain and retain in its files writ­
ten evidence that would assist in meeting 
this evidentiary burden. -

The Commission has determined not 
to  include within the terms and condi­
tions of Rule 146 specific standards for 
determining whether a private offering 
should be regarded as a part of a larger 
public offering for which the exemption 
provided by section 4(2) would not be 
available. The Commission rather has 
determined that its existing ^guidelines 
relating to integration of offerings as set 
forth in Securities Act Release No. 4552 
(27 FR 11316 X7 should apply to offerings 
made pursuant to Rifle 146. The Com­
mission belieyes that the following fac­
tors discussed In that Release are rele­
vant to the Question of integration,: 
Whether (1) The offerings are part of a 
¡single plan of financing, (2 ) the offerings 
Involve issuance of the same class of 
security, (31 the offerings are made at or 
about the same time, (4) the same type 
of consideration is to be received, and 
45) the offerings are made for the same 
general purpose.

In view of the objectives and policies 
underlying the Act, the Rule is not avail­
able to any issuer with respect to any 
transaction which, although in technical 
compliance with the provisions of the 
Rule, is part of a plan or scheme to evade 
the registration provisions of the Act. In 
such case, registration as required.

Rule 146 relates to transactions ex­
empted by section 4(2) of the Act from 
the registration provisions o f section 5; 
i t  does not provide an exemption from 
the anti-fraud provisions o f the securi­
ties laws or the civil liabilities provisions 
o f section 12(2) of the Act or other pro­
visions of the securities laws. In addition, 
investment companies or persons acting 
on their behalf proposing to offer or sell 
securities in reliance on the Rule should 
carefully consider all applicable provi­
sions of the Investment Company Act of 
1940 before proceeding.

The Rule is available only to the issuer 
o f the securities and not to affiliates or 
other persons reselling or otherwise dis­
posing of securities of the issuer. Such 
disposition must be made in compliance 
with the registration provisions of the 
Act unless an exemption from such pro­
visions is available. Also, the Rule does 
not relieve issuers of their obligations un­
der relevant state laws.

It  should be recognized that the Rule 
is intended to be in the nature of an ex­
periment and that the Commission will 
observe its operation to determine 
whether it is consistent with the objec­
tives o f the Act. I f  experience with the

♦ Issued November -6, 1962.

RULES AMD REGULATIONS
proposed Rule indicates that it.is not op­
erating for the protection of investors 
or in the public interest, it will be re­
scinded or appropriately amended.

Section 230.146 is added to 17 CFR 
Part 230 to read as follows:
§ 230.146 Transactions by an issuer 

deemed not to involve any public 
offering.

Pr e lim in ar y  N otes

1. The Commission recognizes that no one 
rule can adequately cover all legitimate pri­
vate offers and sales of securities. Transac­
tions by an issuer which do not satisfy all of 
the conditions of this rule shall not raise any 
presumption that the exemption provided by 
section 4(2) of the Act is not available for 
"such transactions. Issuers wanting to rely on 
that exemption may do so by complying with 
administrative and judicial interpretations 
in effect at the time of the transactions. At­
tempted compliance with this rule does not 
-act as an  election; the issuer can also claim 
the availability of section 4 (2 ) outside the 
ju le .

2. Nothing in this rule obviates the need 
for compliance with any applicable state law 
■relating to the offer and sale of securities.

3. Section 5 of the Act requires that all se- 
■curities offered by the use of mails or other 
channels of interstate commerce be regis­
tered with the Commission. Congress, how­
ever, provided certain exemptions in the Act 
from such registration provisions where there 
was no practical need for registration or 
where the public benefits of registration were 
too remote. Among these exemptions is that 
provided by .sect ion 4(2) of the Act for trans­
actions toy an issuer nut involving any public 
offering. The courts-and the Commission have 
interpreted the section 4(2) exemption to be 
available for offerings to persons who have 
access to the same kind o f information that 
registration would provide and who are able 
to  fend for themselves. The indefiniteness of 
■such terms as “public offering,” “access” and 
'“fend for themselves” has led to uncertain­
ties with respect to the availability of the 
section 4(2) exemption. Buie 146 is designed 
to provide, to the extent feasible, objective 
standards upon which responsible business­
men may rely in raising capital under claim 
of the section 4(2) exemption and also to 
d.eter reliance on that exemption for offer­
ings of securities to persons who need the 
protections afforded by the registration 
process.

In  order to obtain the protection of the 
rule, a ll its conditions must be satisfied and 
the issuer claiming the availability of the 
rule has the burden of establishing, in an 
appropriate form, that it has satisfied them. 
The burden of proof applies with respect to 
■each offeree as well as each purchaser. See 
“Lively v. Hirschfeld,” 440 P. 2d 631 <10th 
■Cir. 1971). Broadly speaking, the conditions 
of the rule relate to limitations on the man­
ner of the offering, the nature of the offerees, 
access to or furnishing of information, the 
•number of purchasers, and limitations on 
disposition.

The term “offering” is not defined in the 
rule. The determination as to whether offers, 
offers to sell, offers far sale, or sales of secu­
rities are part of an offering (he., are deemed 
to be “integrated”) depends on the particu­
lar facts and circumstances. See Securities 
Act Release No. 4652 (November 6, 1962) (27 
PR  11316). All offers, offers to sell, offers Tor 
sale, or sales which are part of an Offering 
must meet all o f the conditions of Rule 146 
for the rule to be available. Release 33-4552 
indicates that In  determining whether offers 
and sales should be regarded as a  part of a 
larger offering and thus should he integrated, 
the following factors should be considered:

(a). Whether the offerings are part of a sin­
gle plan of financing;

,(b) Whether the offerings involve issuance 
o f the same class of security;

(c.) Whether the offerings are made at or 
■about the same time;

\(d) Whether the same type of considera­
tion is to be received; and

(e) Whether the offerings are made for 
the same general purpose.

4. Rule 146 relates to transactions ex­
empted from section 5 by Section 4(2) of 
the Act. It does not provide an exemption 
from the anti-fraud provisions of the se­
curities laws or the civil liability provisions 
of section 12(2) of the Act or other pro­
visions o f the securities laws, including the 
Investment Company Act o f 1940.

5. 'Clients of an investment adviser, cus­
tomers of a broker or dealer, trusts admin­
istered by a bank trust department or per­
sons with similar relationships shall be con­
sidered to be the “offerees” or “purchasers” 
for purposes of the rule regardless of the 
amount of discretion given to the invest­
ment adviser, broker or -dealer, bank trust 
department or other person to -act on behalf 
of the client, customer *or trust.

6. The rule is available only to the issuer 
of the securities and is not available to  affil­
iates or other persons for sales of the issuer  ̂
securities.

7. Finally, in view of the objectives of the 
rule and the purposes and policies under­
lying the Act, the rule is not available to any 
issuer with respect to any transactions Which, 
although in technical compliance with the 
Tule, are part of a plan or scheme to evade 
the registration provisions of the Act. In such 
cases registration pursuant to the Act to 
required.

(a ) Definitions. The following defini­
tions shall apply for purposes of this 
Tifle.

(1) Offeree representative. The terra 
“offeree representative”  shall mean any 
person or persons, each of whom the 
issuer and any person acting on its be­
half, after making reasonable inquiry, 
&ave reasonable grounds to believe and 
believe satisfies aH of the following 
conditions:

(i) Is not an affiliate, director, officer 
or other employee of the issuer, or bene­
ficial owner of 10 percent or more of 
any class of the equity securities or 10 
percent or more of the equity interest in 
the issuer, except where the offeree is:

(a) Related to such person by blood, 
marriage or adoption, no more remotely 
than as first cousin;

(h) Any trust or estate in which such 
person or any persons related to hinf as 
specified in  paragraph (a ) (1 ) (i) (a) or 
tc) of this section collectively have 100 
percent of the beneficial interest (ex­
cluding contingent interests) or of which 
any such person serves as trustee, execu­
tor, or in any similar capacity; or

(c) Any corporation or other orga­
nization in which such person or any 
persons related to him as specified in 
paragraph (a) ( 1) Ci) to) or <b) Of this 
section collectively are the beneficial 
owners of 100 percent of the equity 
securities X excluding directors’ qualify­
ing shares) or equity interest;

(ii) Has such knowledge and experi­
ence in financial and business matters 
that he, either alone, or together with 
other offeree representatives or the 
offeree, is capable of evaluating the
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merits and risks of the prospective 
investment;

(iii) is acknowledged by the offeree, 
in writing, during the course of the 
transaction, to be his offeree representa­
tive in connection with evaluating the 
merits and risks of the prospective in­
vestment; and

(iv) discloses to the offeree, in writ­
ing, prior to the acknowledgement speci­
fied in paragraph (a ) (1) (iii) of this 
section, any material relationship be­
tween such person or its affiliates and 
the issuer or its affiliates, which then 
exists or is mutually understood to be 
contemplated or which has existed at 
any time during the previous two years, 
and any compensation received or to be 
received as a result of such relationship.

Note 1: Persons acting as offeree represen­
tatives should consider the applicability of 
the registration and anti-fraud provisions 
relating to brokers and dealers under the 
Securities Exchange Act of 1934 and relating 
to investment advisers under the Invest­
ment Advisers Act of 1910.

Note 2: The acknowledgement required 
by paragraph (a) (1) (iii) of this section and 
the disclosure required by paragraph (a ) (1) 
(iv) of this section must be made with 
specific reference to each prospective invest­
ment. Advance blanket acknowledgment, 
such as for “all securities transactions” or 
“all private placements”, is not sufficient.

Note 3: Disclosure of any material rela­
tionships between the offeree representative 
or its affiliates and the issuer or its affiliates 
does not relieve the offeree representative of 
its obligation to act in the interest of the 
offeree.

(2) Issuer. The definition of the term 
“issuer” in section 2(4) of the Act shall 
apply, provided that notwithstanding 
that definition, in the case of a proceed­
ing under the Bankruptcy Act, the trust­
ee, receiver, or debtor in possession shall 
be deemed to be the issuer ir an offering 
for purposes of a plan of reorganization 
or arrangement, if the securities offered 
are to be issued pursuant to the plan, 
whether or not other like securities are 
offered under the plan in exchange for 
securities of, or claims against, the 
debtor.

(3) Affiliate. The term “affiliate”  of a 
person means a person that directly or 
indirectly through one or more inter­
mediaries, controls, or is controlled by, 
or is under common control with such 
person.

(4) Material. The term “material” 
when used to modify “ relationship” 
means any relationship that a reasonable 
investor might consider important in the 
making of the decision whether to ac­
knowledge a person as his offeree repre­
sentative.

(b) Conditions to be met. Transactions 
by an issuer involving the offer, offer to 
s u f f e r  for sale or sale of securities 
of the issuer that are part of an offering 
that is made in accordance with all the 
conditions of this rule shah be deemed 
?.° “^transactions not involving any pub­
ic offering within the meaning of section 
4(2) of the Act.

(1) For purposes of this rule only, an 
0 ering shall be deemed not to include

offers, offers to sell, offers for sale or 
sales of securities of the issuer pursuant 
to the exemptions provided by section 3 
or section 4(2) of the Act or pursuant to 
a registration statement filed under the 
Act, that take place prior to the six 
month period immediately preceding or 
after the six month period immediately 
following any offers, offers for sale or 
sales pursuant to this rule, Provided, 
That there are during neither of said six 
month periods any offers, “offers for sale 
or sales of securities by or for the issuer 
of the same or similar class as those 
offered, offered for sale or sold pursuant 
to the rule.

N ote : In  the event that securities of the 
same or similar class as those offered pur­
suant to the rule are offered, offered for sale 
or sold less than six months prior to or 
subsequent to any offer, offer for sale or sale 
pursuant to the rule, see Preliminary Note 3 
hereof as to which offers, offers to sell, offers 
for sale or sales may be deemed to be part 
of the offering.

(c) Limitations on manner of offering. 
Neither the issuer nor any person acting 
on its behalf shall offer, offer to sell, offer 
for sale, or sell the securities by means 
of any form of general solicitation or 
general advertising, including but not 
limited to, the following:

(1) Any advertisement, article, notice 
or other communication published in any 
newspaper, magazine or similar medium 
or broadcast over television or radio;

(2) Any seminar or meeting, except 
that if  paragraph (d) ( 1) of this section 
is satisfied as to each person invited to or 
attending such seminar or meeting, and, 
as to persons qualifying only under para­
graph (d ) (1) (fi) of this section, such 
persons are accompanied by their offeree 
representative (s), then such seminar or 
meeting shall be deemed not to be a 
form of general solicitation or general 
advertising; and

(3) Any letter, circular, notice or 
other written communication, except 
that if  paragraph (d) ( 1) of this section 
is satisfied as to each person to whom 
the communication is directed and the 
communication contains an undertak­
ing to provide the information specified 
by paragraph (e) (1) of this section on 
request, such communication shall be 
deemed not to be a form o f general 
solicitation or general advertising.

(d) Nature of offerees. The issuer and 
any person acting on its behalf who 
offer, offer to sell, offer for sale or sell the 
securities shall have reasonable grounds 
to believe and shall believe:

(1) Immediately prior to making any 
offer, either:

(1) That the offeree has such knowl­
edge and experience in financial and 
business matters that he is capable of 
evaluating the merits and risks of the 
prospective investment, or

(ii) That the offeree is a person who is 
able to bear the economic risk of the 
investment; and

(2) Immediately prior to making any 
sale, after making reasonable inquiry, 
either;

(i) That the offeree has such knowl­
edge and experience in financial and

business matters that he is capable o f 
evaluating the merits and risks of the 
prospective investment, or

(ii) That the offeree and his offeree 
representative (s) together have such 
knowledge and experience in financial 
and business matters that they are capa­
ble of evaluating the merits and risks 
of the prospective investment and that 
the offeree is able to bear the economic 
risk of the investment.

(e) Access to or furnishing of infor­
mation.

N ote : Access can only exist by reason of 
the offeree’s position with respect to the is­
suer. Position means an employment or 
family relationship or economic bargaining 
power that enables the offeree to obtain in­
formation from the Issuer in order to evalu­
ate the merits and risks of the prospective 
Investment.

(1) Either
(i) Each offeree shall have access dur­

ing the course of the transaction and 
prior to the sale to the same kind of in­
formation that is specified in Schedule A  
of the Act, to the extent that the issuer 
possesses such information or can ac­
quire it without unreasonable effort or 
expense; or

(ii) Each offeree or his offeree repre­
sentative (s), or both, shall have been 
furnished during the course of the 
transaction and prior to sale, by the is­
suer or any person acting on its behalf, 
the same kind of information that is 
specified in Schedule A of the Act, to the 
extent that the issuer possesses such 
information or can acquire it without 
unreasonable effort or expense. This 
condition shall be deemed to be satisfied 
as to an offeree if the offeree or his 
offeree representative is furnished with 
information, either in the form of docu­
ments actually filed with the Commis­
sion or otherwise, as follows:

(a ) In the case of an issuer that is 
subject to the reporting requirements of 
section 13 or 15(d) of the Securities Ex­
change Act o f1934:

(1) The information contained in the 
annual report required to be filed under 
the Exchange Act or a registration state­
ment on Form S -l under the Act or on 
Form 10 under the Exchange Act,, which­
ever filing is the most recent required 
to be filed, and the information con­
tained in any definitive proxy statement 
required to be filed pursuant to section 
14 of the Exchange Act and in any re­
ports or documents required to be filed 
by the issuer pursuant to section 13(a) 
or 15(d) of the Exchange Act, since the 
filing of such annual report or registra­
tion statement, and

(2) A  brief description of the securi­
ties being offered, the use of the pro­
ceeds from the offering, and any material 
changes in the issuer’s affairs which are 
not disclosed in the documents fur­
nished;

(b ) In the case of all other issuers, 
the information that would be required 
to be included in a registration state­
ment filed under the Act on the form 
which the issuer would be entitled to use, 
Provided, however, That if the issuer
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does not have «the audited financial 
statements required by such form and 
cannot obtain them without unreason­
able effort or expense, such financial 
statements may be provided on an un­
audited basis;

(c) Notwithstanding paragraph (e) 
(1 ) (ii) (a ) and (b) of this section ex­
hibits required to be filed with the Com­
mission as part of a registration state­
ment or report need not be furnished to 
each offeree or offeree representative if 
the contents of the exhibits are identi­
fied and such exhibits are available pur­
suant to paragraph (¡e) <2) of this sec­
tion; and

(2) The issuer shah make available, 
-during the course of the transaction and 
prior to sale, to each offeree or his offeree 
representative (s) or both, the oppor­
tunity to ask questions of, and receive 
answers from, the issuer or any person 
acting on its behalf concerning the terms 
and conditions of the offering and to ob­
tain any additional information, to the 
extent the issuer possesses such infor­
mation or can acquire it without unrea­
sonable effort or expense, necessary to 
verify the accuracy of the information 
Obtained pursuant to paragraph (e) Cl) 
of this section; and

C3) The issuer or any person acting on 
its behalf shall disclose to each offeree, 
in writing, prior to sale:

(1) Any material relationship between 
his offeree representative (s) or its affil­
iates and the issuer or its affiliates, which 
then exists or mutually is understood to 
be contemplated or which has existed at 
any time during the previous two years, 
and any compensation received or to be 
received as a result of such relationship ;

(ii) That a purchaser of the securities 
must bear the economic risk of the in­
vestment for an Indefinite period of time 
because the securities have not been reg­
istered under the Act and, therefore, can­
not be sold unless they are subsequently 
registered under the Act or an exemp­
tion from such registration is available; 
and

(iii) The limitations on disposition of 
the securities set forth in paragraph 
(h) (2), (3), and (4) of this section.

N ote : Information need not be provided 
•and opportunity to obtain additional infor­
mation need not be continued to be provided 
to  any offeree or offeree representative who, 
-during the course of the transaction, indi­
cates that he is not Interested in purchasing 
the securities offered, or, except in the case 
of any undertaking made pursuant to para­
graph (c ) (3 ), to whom the Issuer or any 
person acting on its behalf has determined 
not to sell the securities.

( f )  Business combinations. (1) The 
term “business combination” shall mean 
any transaction of the type specified in 
paragraph (a ) of Rule 145 under the 
Act.

(2) All the conditions of this rifle ex­
cept paragraph (d) and paragraph (h)
(4 ) of this section shall apply to busi­
ness combinations.

None: Notwithstanding the absence of a  
written agreement pursuant to paragraph 
(h )  (4 ), any securities acquired in an offering 
pursuant to paragraph ( f )  are restricted and
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may not be resold without registration under 
the Act or an exemption therefrom.

(3) For purposes of paragraph (f) 
only, the issuer and any person acting on 
•believe, and shall believe, at the time that 
any plan for a business combination is 
submitted to security holders for their 
approval, that each offeree either alone 
or with his offeree representative (s) has 
such knowledge and experience in fi­
nancial and business matters that he is 
or they are capable o f evaluating the 
merits and risks of the prospective 
investment.

(4) In  addition to information by par­
agraph (e ) , the issuer shall provide, in 
writing, to each offeree at the time the 
plan is submitted to security holders for 
approval, information about any terms 
or arrangements of the proposed trans­
action relating to any security holder 
that are not identical to those relating 
to all other security holders.

(g ) Number of purchasers. (1) There 
shall be no more than thirty-five pur­
chasers of the securities of the issuer 
from the issuer in any offering pursu­
ant to the rule.

N ote : See paragraph (b ) (1 )  of this sec­
tion, the note thereto and the Preliminary 
Notes as to what may or may not constitute 
an offering pursuant to the rale.

(2) For purposes of computing the 
number of purchasers for paragraph (g ) 
( 1 ) of this section only:

(i) The following purchasers shall be 
excluded;

(a) Any relative or spouse of a pur­
chaser and any relative of such spouse, 
who has the same home as such pur­
chaser; and

(b) Any trust or estate in which a 
purchaser or any of the persons related 
to him as specified in paragraph (g ) (2 ) 
(i) (a) or (c) of this section collectively 
have 100 percent of the beneficial inter­
est (excluding contingent interests);

(c) Any corporation or other organi­
zation of which a purchaser or any of 
the persons related to him as specified 
in paragraph (g ) (2) Ci) (a) or (b) of 
this section collectively are the benefi­
cial owners of ah the equity securities 
(excluding directors’ qualifying shares) 
or equity interest; and

id) Any person who purchases or 
agrees in writing to purchase for cash 
in a single payment or installments, se­
curities of the issuer in the aggregate 
amount of $150,000 or more.

N ote : The Issuer would have to  satisfy all 
the other provisions o f  the rifle w ith  respect 
to  the purchasers specified in  subdivision 
( g )  ( 2 ) ( i ) .

(ii) There shall be counted as one pur­
chaser any corporation, partnership, as­
sociation, joint stock company, trust 
or unincorporated organization, except 
that if such entity was organized for the 
specific purpose of acquiring the secu­
rities offered, each beneficial owner of 
equity interests or equity securities in 
such entity shall count as a separate 
purchaser.

N ote : See Preliminary Note 5 as to other 
persons who are considered to be purchasers.

(h ) Limitations on disposition. The 
issuer and any person acting on its be­

half shall exercise reasonable care to 
assure that the purchasers of the secu­
rities in the offering are not underwrit- 
<ers within the meaning of section 2 (11) 
■of the Act. Such reasonable care shall 
include, but not necessarily be limited 
to, the following:

(1) Making reasohable inquiry to de­
termine if the purchaser is acquiring the 
.securities for his own account or on be­
half of other persons;

( 2 ) Placing a legend on the certificate 
or other document evidencing the secu­
rities stating that the securities have not 
been registered under the Act and setting 
forth or referring to the restrictions on 
transferability and sale of the securities;

(3) Issuing stop transfer instructions 
to the issuer’s transfer agent, if  any, with 
respect to the securities, or, if the issuer 
transfers its own securities, making a 
notation in the -appropriate records of the 
issuer ; and

(4) Obtaining from the purchaser a 
signed written agreement that the secu­
rities will not be sold without registra­
tion under the Act or exemption there­
from.

N ote: Paragraph (h ) (4 ) of tfcfcls section 
does not apply to business combinations as 
described in paragraph ( f )  o f this section. 
Notwithstanding the absence of a written 
agreement, the securities are restricted and 
may not be resolved without registration un­
der the Act or an exemption therefrom. The 
issuer for its own protection should consider, 
however, obtaining such written "agreement 
even In  business combinations.

The Commission hereby adopts Rule 
146 pursuant to sections 4(2) and 19(a) 
of the Securities Act of 1933, as amended, 
effective June 10,1974 for offerings com­
mencing on or after that date. The Com­
mission finds that the changes reflected 
in the Rule as adopted, from the rule as 
last proposed for comment, are technical 
or generally have already been subject 
to  public comment, and that further no­
tice and other rule making procedures 
pursuant to the Administrative Proce­
dure Act are not necessary.
(Secs. 4 (2 ), 19(a), 48 Stat. 77, 85, sec. 209, 
48 Stat. 908, sec. 12, 78 Stat. 580 (15 U.S.C. 
7 7 d (2 ),77s(a )))

Effective date: June 10,1974.
By the Commission.
[ seal ]  G eorge A. F itzs im m o n s , 

Secretary.
A p r il  23,1974.
[PR  Doc.74-10079 Piled 5-l-74;8:45 ami

Title 21— Food and Drugs
CHAPTER I— FOOD AND DRUG ADMINIS­

TRATION, DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE 

SUBCHAPTER A— GENERAL
PART 1— REGULATIONS FOR THE EN­

FORCEMENT OF THE FEDERAL FOOD,
DRUG, AND COSMETIC ACT AND THE
FAIR PACKAGING AND 1ABELING ACT

Food Label Information Panel; Exemptions 
for Smafl Food Packages

In  the F ederal R egister of December 5, 
1973 (38 FR 33492), the Commissioner of 
Pood and Drugs published proposed ex­
emptions from  the type size requirements
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of § 1.8d <21 CFR 1.8d) for small pack­
ages. Six comments, four from industry 
and two from trade associations, were 
received in response to the proposal. One 
comment agreed with the proposal. The 
other comments requested clarification 
and/or an expansion of the proposed 
exemptions to encompass additional 
package types. The points raised and the 
Commissioner’s responses are as follows:

L One comment requested that the 
proposed § 1.8d(e) (2 ) , which provides an 
exemption for packages with a single, 
obvious principal display panel of less 
than 12 square inches and no other avail­
able surface area, be expanded to include 
packages with a total surface area o f less 
than 10 square inches.

The Commissioner recognizes that 
small packages with a total area of less 
than 12 square inches available for label­
ing would have no more space available 
for labeling than those packages with a 
single, obvious principal display panel of 
the same area. Section 1.8d(c) (2) was 
intended to encompass such packages 
with a total surface area of less than 12 
square inches. To clarify this intention, 
§ 1.8d(c) is modified to include a new 
paragraph (c) (3) providing for such 
packages.

2. One comment objected because the 
exemption would not encompass those 
packages bearing s^ot labels too small
to include labeling in the type size re­
quired by § 1.8d. This comment asserted 
that spot labels large enough to contain 
all of the necessary information could 
not be used on some packages if a type 
size greater than %2 inch is required.

The Commissioner recognizes that cer­
tain small packages have available sur­
face area that is insufficient in size to 
bear all information pursuant to § 1.8d 
m the required type size. Therefore, 
packages with either a total surface area 
of less than 12 square inches, or a single 
obvious principal display panel of less 
man 12 square inches are exempt from 
me Vi6 inch type requirement of § 1.8d 
Provided that the information required 
by 18d is not less than V>.2 inch in height, 
in addition, other small packages meet­
ing the qualifications of § 1.8d(c) (1) are 
exempted from the V>r, inch type size if 
me required information is not less than 
Clinch in height. However, for packages 
larger than those provided for by § 1.8d 
, e Commissioner advises, as he did 
.? Preamble to the proposal, that 
mere is not justification for granting ex- 
emphons because of small label size when 

aiiabie container or package surface 
Sm\?aS not 4)6611 ful]y utilized. No ex­
emptions will be given for spot labels that 
,, sufficient in size, or the size of 

^juctMs^not in accordance with 5 1.7

(J ‘n?au comment requested that § 1.8d 
,.e amended to provide for a type 

°f.%2 inch rather than %4 inch be­
cause the requirement for this additional 
ype size serves no useful function. It 

v . that the difference between
and %i inch does not seem suf- 

sizently grea* Justify an additional

H ie  regulation grants a reduction in 
the type size required by § 1.8d only to 
the extent necessary to accommodate the 
size of the package. The Commissioner 
concluded, when he proposed § 1.8d<c), 
that packages provided for by § l.Sdfc) 
( 1) are sufficient in size to bear informa­
tion required by § 1.8d in %4 inch. In­
formation submitted in the comment was 
insufficient to demonstrate that the pack­
ages are too small to bear labeling in 
the required %4 inch size or that there 
is no benefit in a type size as large as 
practical.

4. Two comments requested clarifica­
tion regarding the determination of the 
area of the principal display panel of tub 
type containers. The argument was made 
that a tub lid cannot bear printing closer 
than Î4  inch from the edge of the lid, and 
therefore that, in determining the area 
of the principal display panel, only the 
printable surface should be considered. ,

The Commissioner recognizes that it  
is the area of surface available for label­
ing which determines the size o f the type 
possible for labeling, and § 1.8d(c) <1) (ii) 
and (2 ) (ii) have been changed accord­
ingly.

Therefore, pursuant to provisions of 
the Federal Food, Drug, and Cosmetic 
Act (secs. 403, 701(a), 52 Stat. 1048,1055 
(21 UJS.C. 343), 371(a)) and under au­
thority delegated to the Commissioner 
(21 CFR 2.120), Part 1 is amended in 
§ 1.8d by adding thereto new paragraph 
(c) (1), (2 ), and (3) to read as follows:
§ 1.8d Food labeling; information panel, 

* * * * *
(c) * * *
(1) Packaged foods are exempt from 

the type size requirements of this para­
graph: Provided, That:

(1) The package is designed such that 
it has a surface area that can bear an 
information panel and/or an alternate 
principal display panel.

(ii) The area of surface available for 
labeling on the principal display panel 
of the package as this term is defined in 
§ 1.7 is less than 10 square inches,

(iii) The label information includes 
nutrition information and a full list of 
ingredients in accordance with regula­
tions in this part and the policy ex­
pressed in § 3.88 of this chapter.

(iv) The information required by 
paragraph (b) of this section appears on 
the principal display panel or informa­
tion panel label in accordance with the 
provisions of this paragraph <c) except 
that the type size is not less than %4 inch 
in height.

(2) Packaged foods are exempt from 
the type size requirements o f this para­
graph: Provided, That:

(i) The package is designed such that 
it has a single ‘‘obvious principal dis­
play panel”  as this term is defined in 
§ 1.7 and has no other available surface 
area for an information panel or alter­
nate principal display panel.

<ii) The area of surface available for 
labeling on the principal display panel 
of the package as this term is defined in 
§ 1.7 is less than 12 square inches and

bears all labeling appearing on the 
package.

(iii) The label information includes 
nutrition information and a full list of 
ingredients in accordance with regula­
tions in this part and the policy ex­
pressed in § 3.88 of this chapter.

(iv ) The information required by 
paragraph (b) of this section appears on 
the single, obvious principal display 
panel in accordance with the provisions 
of this paragraph (c) except that the 
type size is not less than 1/32 inch in 
height. v

(3) Packaged foods are exempt from 
the type size requirements of this para­
graph: Provided, That:

(i) The package is designed such that 
it has a total surface area available to 
bear labeling of less than 12 square 
inches.

(ii) The label information includes 
nutrition information and a full list o f 
ingredients in accordance with regula­
tions in this part and the policy ex­
pressed in § 3.88 of this chapter.

(iii) The information required by 
paragraph (b) of this section appears 
cm the principal display panel or infor­
mation panel label in accordance with 
the provisions of this paragraph (c) ex­
cept that the type size is not less than 
V&2 inch in height.

* * * * *

Effective date. This order shall become 
effective on June 3, 1974.
(Secs. 403, 701(a), 52 Stat. 1048, 1055; (21 
U.S.C. 343, 371 (a ).))

Dated: April 26, 1974.
S am  D . F in e , 

Associate Commissioner 
for Compliance.

[FR  Doc.74—10044 Filed 5-l-74;8:45 am]

PART 3— STATEMENTS OF GENERAL 
POLICY OR INTERPRETATION

Ozone Generators and Other Devices 
Generating Ozone; Correction

In FR Doc. 74-8754 appearing at page 
13773 in the F ederal R egister  of 
April 17, 1974, the statement in the 
eighth line of paragrarh (c) (1) of § 3.91 
appearing in the second column on page 
13774, which reads “ 76 millimeters of 
mercury” , is corrected to read “ 760 mil­
limeters of mercury” .

Dated: April 26,1974.
S am  D . F in e , 

Associate Commissioner 
for Compliance.

[FR Doc.74-10043 Filed 5-l-74;8:48 am]

SUBCHAPTER B— FOOD AND FOOD PRODUCTS
PART 121— FOOD ADDITIVES

Subpart C— Food Additives Permitted in 
Feed and Drinking Water of Animals ot* 
for the Treatment of Food-Producuig 
Animals

Anhydrous Ammonia 
The Commissioner o f Food and Drugs 

having evaluated the data submitted in

No. 86- FEDERAL REGISTER, V O L 39, NO. 86— THURSDAY, MAY 2, 1974


