such returns, statements, or other docu-
ments to the Internal Revenue Service,
so stating. A person required to file a tax-
payer identifying number shall correct
any errors in such filing when his atten-
tion has been drawn to them.

(d) Obtaining a taxpayer identifving
number—(1) Social security number.
Any individual required to furnish a so-
cial security number pursuant to para-
graph (b) of this section shall apply for
one, if he has not done so previously, on
Form SS-5, which may be obtained from
any Social Security Administration or
Internal Revenue Service office. He shall
make such application far enough in ad-
vance of the first required use of such
number to permit issuance of the number
in time for compliance with such re-
quirement. The form, together with any
supplementary statement, shall be pre-
pared and filed in accordance with the
form, instructions, and regulations ap-
plicable thereto, and shall set forth fully
and clearly the data therein called for.
Individuals who are ineligible for or do
not wish to participate in the benefits
of the social security program shall nev-
ertheless obtain a social security number
if they are required to furnmish such a
number pursuant to paragraph (b) of
this section.

(2) Employer identification number.
Any person required to furnish an em-
ployer identification number pursuant to
paragraph (b) of this section shall apply
for one, if he has not done so previously,
on Form SS—4, which may be obtained
from any office of the Internal Revenue
Service. He shall make such application
far enough in advance of the first re-
quired use of such number to permit
issuance of the number in time for com-
pliance with such requirement. The form,
together with any supplementary state-
ment, shall be prepared and filed in ac-
cordance with the form, instructions, and
regulations applicable thereto, and shall
set forth fully and clearly the data
therein called for.

(e) Banks, and brokers and dealers in
securities. For additional requirements
relating to deposits, share accounts, and
brokerage accounts, see 31 CFR 103.34
and 103.35.

(f) Penalty. For penalty for failure to
supply identifying numbers, see section
6676 and § 301.6676-1.

() Nonresident alien exclusion. This
section shall not apply to nonresident
aliens, foreign corporations, foreign part-
nerships, or foreign private foundations
that do not have income effectively con-
nected with the conduct of a trade or
business within the United States and
do not have an office or place of business
or a fiscal or paying agent in the United
States,

(h) Effective date. The provisions of
tm.? section are effective for information
Which must be furnished after April 15,
1974, See the parts of 26 CFR (revised as
of April 1, 1973) which relate to the par-
ticular tax for provisions with respect to
information which must be furnished be-
fore April 16, 1974, and for information
Which must be furnished to the Bureau
of Alcohol, Tobacco and Firearms prior
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to the effective date of comparable pro-
cedural regulations promulgated by the
Bureau in 27 CFR Part 70. Nothing con-
tained in the regulations under section
6109 shall limit the authority of the In-
ternal Revenue Service to obtain tax-
payer identifying numbers required be-
fore or after the effective date of this
paragraph after notice is served upon the
taxpayer pursuant to section 6001.

Par. 4. Paragraph (a) of § 301.6676-1 is
amended by replacing the phrase “Under
§ 1.6109-1(b) (2)” with “Under § 301.-
6109-1(e) ”. It reads as follows:

§ 301.6676=1 Penalty for failure to sup-
ply identifying number.

(a) In general. Except as provided in
paragraph (¢) of this section, if any per-
son who is required by the regulations
under section 6109—

(1) To include his identifying number
in any return, statement, or other docu-
ment,

(2) To furnish his identifying number
to another person, or

(3) To include in any return, state-
ment, or other document made with re-
spect to another person the identifying
number of such other person,

fails to comply with such requirement at
the time prescribed by such regulations,
such person shall pay a penalty of $5 for
each such failure. Such peunalty shall be
paid in the same manner as tax upon
the issuance of a notice and demand
therefor. Under § 301.6109-1(c) a payer
is required to request the identifying
number of the payee. If, after such a re-
quest has been made, the payee does not
furnish the payer with his identifying
number, the penalty will not be assessed
against the payer.

PAR. 5. Section 301.7701-11 is amended
to read as set forth below:

§ 301.7701-11 Social security number.

For purposes of this chapter, the term
“social security number’” means the tax-
payer identifying number of an individ-
ual or estate which is assigned pursuant
to section 6011 (b) or corresponding pro-
visions of prior law, or pursuant to sec-
tion 6109, and in which nine digits are
separated by hyphens as follows: 000-00-
0000. Such term does not include & num-
ber with a letter as a suffix which is used
to identify an auxiliary beneficiary under
the social security program. The terms
“account number” and “social security
number” refer to the same number.

Pag. 6. Section 301.7701-12 is amended
to read as set forth below:

§ 301.7701-12 Employer identification

number.

For purposes of this chapter, the term
“employer identification number” means
the taxpayer identifying number of an
individual or other person (whether or
not an employer) which is assigned pur-
suant to section 6011 (b) or correspond-
ing provisions of prior law, or pursuant
1o section 6109, and in which nine digits
are separted by a hyphen, as follows:
00-0000000. The terms “employer identi-
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fication number” and “identification
number” (defined in § 31.0-2(a) (11) of
this chapter (Employment Tax Regula-
tions) ) refer to the same number.

[FR Doc¢.74-6046 I'iled 3-14-74;8:45 am |

[TD. 7308]

PART 12—TEMPORARY INCOME TAX REG-
glL:A'{Ig(;I:S UNDER THE REVENUE ACT

Activities Not Engaged in for Profit

The following regulations relate to sec-
tion 183(e) of the Internal Revenue Code
of 1954, as added by section 311(a) of
the Revenue Act of 1971 (85 Stat. 525),
which permits a taxpayver to elect to
postpone the determination of the pre-
sumption that an activity is engaged in
for profit if it is profitable in two years
during a period of five consecutive years
(seven consecutive years in the case of
activities concerning the breeding, train-
ing, showing or racing of horses),

The regulations provide, generally, that
an election with respect to an activity
shall be made by filing a statement with
the service center where the taxpayer’s
return is filed within three years after the
due date of the return (determined with-
out regard to extensions) for the first
taxable year in which the taxpayer en-
gages in such activity or, if earlier, upon
notice that a district director proposes
to disallow deductions attributable to an
activity not engaged in for profit under
section 183, by filing a statement with
the district director who issued such
notification within 60 days after such
notice. (For purposes of the election a
taxpayer shall be treated as not having
engaged in any activity during any tax-
able year beginning before January 1,
1970.) The election must include a gen-
eral extension of the three year statute
of limitations, with respect to all years
in the five or seven year period, com-
mencing with the year in which the tax-
payer first engages in the activity, to 18
months after the due date of the return
(determined without regard to exten-
sions) for the last taxable year in the
five or seven year period.

The regulations set forth herein are
temporary and are designed to provide
rules governing the manner and time for
making an election to postpone a deter-
mination of whether an activity is en-
gaged in for profit. The regulations are
effective until the issuance of final reg-
ulations to be prescribed by the Com-
missioner and approved by the Secretary
or his delegate.

In order to provide such temporary
regulations under section 183(e) of the
Internal Revenue Code . of 1954, the fol-
lowing regulations are adopted:

Section 12.9 is added immediately fol-
lowing § 12.8 and reads as follows:

§ 129 Eleection to posipone determina-
tion with respect to the presumption
deseribed in section 183 (d).

(a) In general. An individual, electing
small business corporation, trust or es-
tate may elect in accordance with the
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rules set forth in this section to post-
pone a determination whether the pre-
sumption described in section 183(d)
applies with respect to any activity in
which the taxpayer engages until after
the close of the fourth taxable year
(sixth taxable year, in the case of an ac-
tivity described in § 1.183-1(¢) (3).) fol-
lowing the taxable year in which the tax-
payer first engages in such activity. The
election must be made in accordance with
the applicable requirements of para-
graphs (b), (¢) and (d) of this section.
Except as otherwise provided in para-
graphs (¢) and (e) of this section, an
election made pursuant to this section
shall be binding for the first taxable year
in which the taxpayer first engages in the
activity and for all subsequent taxable
years in the five (or seven) year period
referred to in the first sentence of this
paragraph. For purposes of this section,
a taxpayer shall be treated as not having
engaged in an activity during any taxable
year beginning before January 1, 1970.

(b) Period to which an election ap-
plies. An individual, trust, estate, or
small business corporation may make the
election. The five year presumption pe-
riod (seven year presumption period in
the case of an activity described in
§ 1,183-1(c) (3)) to which the election
shall apply shall be the five (or seven)
consecutive taxable years of such fax-
payer beginning with the taxable year in
which such taxpayer first engages in the
activity. For purposes of this section, a
taxpayer who engages in an aectivity as
a partner, engages in it in each of his
taxable years with or within which ends
a partnership year during which the ac-
tivity was carried on by the partnership.

(¢) Time for making an election. A
taxpayer who is an individual, trust
estate or small business corporation may
make the election provided in § 183(e)
by filing the statement and consents re-
quired by paragraph (d) of this section
within—

(1) 3 years after the due date of such
taxpayer’s return (determined without
extensions) for the taxable year in which
such taxpayer first engages in the activ-
ity, but not later than

(2) 60 days after such taxpayer re-
ceives a written notice (if any) from a
district director that the district director
proposes to disallow deductions attribut-
able to an activity not engaged in for
profit under section 183.

The provisions of paragraph (c¢) (2) of
this section shall in no event be con-
strued to extend the period described in
(¢) (1) of this section for making such
election. Notwithstanding the time pe-
riods prescribed in paragraph (¢) (1) and
(2) of this section, if no election has been
made bhefore a suit or proceeding de-
scribed in section 7422(a) is maintained
or a petition is filed in the Tax Court
for a redetermination of a deficiency for
any taxable year within the presumption
period to which the election would apply,
no election may be made except with the
consent of the Commissioner which will
not be given unless no appreciable delay
in the suit or proceeding will be caused.

(d) Manner of making election. (1)
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The election shall be made by the indi-
vidual, trust, estate, or electing small
business corporation, as the case may be,
engaged in the activity, by filing a state-
ment which sets forth the following
information

(1) The name, address, and taxpayer
identification number of such taxpayer,
and, if applicable, of the partnership in
which he engages in the activity,

(ii) A declaration stating that the
taxpayer elects to postpone a determina-
tion as to whether the presumption de-
seribed in section 183(d) applies until
after the close of the taxpayer’'s fourth
taxable year (sixth taxable year, in the
case of an activity described in § 1.183-1
(e) (3)) following the taxable year in
which the taxpayer first engaged in such
activity and identifying that first such
taxable year, and,

(iii) A description of each activity (as
defined in § 1.183-1(d) (1)) with respect
to which the election is being made.

(2) For an election to the be effective,
there must be attached to the statement
properly executed consents, in the form
preseribed by the Commissioner, extend-
ing the period prescribed by section 6501
for the assessment of any tax to a date
which is not earlier than 18 months after
the due date of the return (determined
without extensions) for the final year in
the presumption period to which the
election applies, as follows:

(i) Consents for each of the taxpayer’s
taxable years in the presumption period
to which the election applies.

(ii) If the election is made by an elect-
ing small business corporation, & consent
of each person who is a shareholder dur-
ing any taxable year to which the elec-
tion applies, for each of such sharehold-
er's taxable years with or within which
end each of the corporation’s taxable
yvears in the presumption period,

(iii) If a taxpayer referred to in para-
graph (d) (2) (1) of this section or share-
holder referred to in paragraph (d) (2)
(ii) of this section is married at the time
of the election, in the case of his present

spouse, a consent for each of such

spouse’s taxable years which correspond
to the taxable years (other than prior
years of the shareholder during no part
of which he was a shareholder) for
which consenfs are required by para-
graph (d) (2) (1) or (ii) of this section as
the case may be. Such consents shall not
be construed to shorten the period de-
seribed in seztion 6501 for any taxable
year within the presumption period to
which the election applies.

(3) The statement, with the required
consents attached, shall be filed—

(1) With the service center at which
the taxpayer making the election is re-
quired to file his return, or

(i) If the taxpayer is notified by a
district director that, pursuant to sec-
tion 183 he is proposing to disallow de-
ductions with respect to an activity not
engaged in for profit, with such district
director.

(e) Subsequent invalidations. If, after
a timely election has been made, but still
within the presumption period, a suit
or proceeding (as described in section

7422(a)) is maintained by the electing
taxpayer, a shareholder referred to in
paragraph (d) (2) (i) of this section, or
spouse referred to in paragraph (d) (2)
(iii) of this section for any taxable year
for which a consent is required by this
section and the taxpayer, shareholder,
or spouse has not been issued a notice
of deficiency (as described in section
6212(a)) with respect to such taxable
year such election shall not be effective
to postpone the determination whether
the presumption applies, for such taxable
yvear, but the consents extending the
statute of limitations filed with the elec-
tion shall not thereby be invalidated.
The immediately preceding sentence
shall not apply to a suit or proceeding
maintained by the spouse of an electing
taxpayer for a taxable year for which
such spouse has filed a separate return,
or 2 suit or proceeding maintained hy
a shareholder for a taxable year in
which he was not such a shareholder. An
election by an individual taxpayer or
electing small business corporation, shall
be subsequently invalidated for all years
in the presumption period to which it
had applied if—

(1) The electing taxpayer or share-
holder taxpayer files a joint return for
one of the first three (five, in the case
of an activity deseribed in § 1.183-1(c)
(3)) taxable years in such presumption
period, and

(2) The spouse with whom he files
such joint return has not previously
executed a consent described in para-
graph (d) (2) (iif) of this section, and

(3) Within one year after the filing
of such joint return (or, if later, 90 days
after March 14, 1974), such spouse has
not filed a consent described in para-
graph (d) (2) of this section.

An election by an electing small busi-
ness corporation shall be invalidated
for all years in the presumption period
to which it applies if a person who was
not a shareholder on the date of election
becomes a shareholder during the first
three (or five) years of the presumption
period to which election applies and
does not, within 90 days after the
date on which he becomes a shareholder
(or, if later, 90 days after March 14,
1974), a consent required by paragraph
(d)(2) of this section. Invalidation of
the election by operation of this para-
graph will in no case affect the yalidity
of the consents filed with such election.

(f) Extension of time for filing elec-
tion in hardship cases. The Commis-
sioner may upon application by a tax-
payer, consent to an extension of time
prescribed In this section for making an
election if he finds that such an exten-
sion would be justified by hardship in-
curred by reason of the time at which
this section is published. The burden
will be on the taxpayer to establish
that under the relevant facts the Com-
missioner should so consent.

Because of the need for immediafe
guidance with respect to the provisions
contained in this Treasury decision, it is
found impracticable to issue it with no-
tice and public procedure thereon under
subsection (b) of section 553 of title §
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of the United States Code or subject to
the effective date limitation of subsec-
tion (d) of that section.

(Sec. 7805, Internal Revenue Code of 19564
(68A Stat. 917; 26 U.S.C, 7805) )

DonALD C. ALEXANDER,
Commissioner of Internal Revenue.
Approved: March 12, 1974,

JorN H. HALL,
Deputy Assistant Secretary
of the Treasury

[FR D00¢.74-6040 Piled 3-14-74;8:456 am|

PART 172—DISPOSITION OF SEIZED
PERSONAL PROPERTY

Recodification of Regulations

Cross REFERENCE: For a document
recodifying 26 CFR Part 172 as 27 CFR
72 see FR Doc. 746044, infra.

>
(T.D. 7305]

PART 301—PROCEDURE AND
ADMINISTRATION

“Federal Tax Liens

By a notice of proposed rule making
appearing in the Feperar REecister for
Baturday, August 28, 1971 (36 FR 17355),
amendments to the Regulations on Pro-
cedure and Administration (26 CFR
Part 301) were proposed in order to con-
form such regulations to changes in the
Internal Revenue Code of 1954 made by
sections 107, 108, 110, 111, 112, and 113
of the Federal Tax Lien Act of 1966 (80
Stat. 1140, 1142, 1145, 1148). After con-
sideration of all such relevant matter as
was presented by interested persons re-
garding the rules proposed, certain
changes were made, and the proposed
amendments of the regulations, subject
to the changes indicated below, are
adopted by this document.

This document contains amendments
to the regulations relating to Federal tax
liens, proceedings by taxpayers and third
parties, and the sale of personal property
and administration of real estate ac-
quired by the United States in payment
of debts arising under the internal rev-
enue laws.

Under §301.7426-1(a) (1), any per-
son, other than the taxpayer against
whom is assessed the tax out of which
a levy arises, may bring a civil action
against the United States in a district
court of the United States based upon
such person’s claim that he has an inter-
est in, or a lien on, property which is
senior to the interest or lien of the
United States and that the property was
wrongfully levied upon. With respect to
a wrongful levy, the forms of relief which
may be granted by a district court are
set forth under § 301.7426-1(b)(1). Re-
lief may be granted under these provi-
sions only if the property levied upon be-
longs to a person other than the tax-
payer or if the levy or sale pursuant
to levy will irreparably injure or destroy
an interest or lien which is senior to the
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interest or lien of the United States. Sec~
tion 301.7426-1(b), as changed, sets
forth an example of a wrongful levy
under subparagraph (2). Accordingly,
subparagraphs (2) and (3) of proposed
§ 301.7426-1(b) are redesignated as sub-
paragraphs (3) and (4) of § 301.,7426-1
(b) as adopted by this document,

Example (1) of proposed § 301.6532-
3(e) is revised by this document to clar-
ify the calculation of the period of limi-
tations illustrated therein, Further, ref-
erences to the Alcohol, Tobacco, and
Firearms Division and the Division of
Loans and Currency in §§ 301.7403-
1(a) and 301.7505-1(a) (1), respectively,
are revised to reflect reorganizational
changes.

Pursuant to paragraph 4(a) of Treas-
ury order 221, published in the FPepERAL
RecrsTeR for June 10, 1972 (37 FR 11696),
certain regulations of the Internal Rev-
enue Service continue in effect as
regulations of the Bureau of Alcohol,
Tobaceco, and Pirearms until superseded
or revised. The regulations amended by
this Treasury decision are among those
that continue to apply for purposes of
the laws administered by the Bureau in
addition to applying for purposes of the
laws administered by the Internal
Revenue Service. The Director, Bureau
of Alcohol, Tobacco, and Firearms has,
for this reason, joined as a signatory to
this Treasury decision.

Adoption of amendments to the regu-
lations. On August 28, 1971, notice of pro-
posed rule making to conform the Regu-
lations on Procedure and Administra-
tion (26 CFR Part 301) to changes in the
Internal Revenue Code of 1954 made by
sections 107, 108, 110, 111, 112, and 113
of the Fedéral Tax Lien Act of 1966 (80
Stat. 1140, 1142, 1145, 1146) was pub-
lished in the FEpERAL REGISTER (36 FR
17355). After consideration of all such
relevant matter as was presented by
interested persons regarding the rules
proposed, the amendment of the regu-
lations as proposed is hereby adopted,
subject to the changes set forth below.

PArAGRAPH 1. Example (1) of § 301.6532—
3(e), as set forth in paragraph 5 of the
appendix to the notice of proposed rule
making, is revised to read as set forth
below.

PAr. 2. The historical note for
§ 301.7402, as set forth in paragraph 6
of the appendix to the notice of proposed
rule making, is revised to read as set
forth below.

Par, 3. Paragraph (a) of § 301.7403-1,
as set forth in paragraph 8 of the ap-
pendix to the notice of proposed rule
making, is revised to read as set forth
below.

Par, 4, Section 301.7426-1(b), as set
forth in paragraph 14 of the appendix
to the notice of proposed rulemaking, is
changed by redesignating subparagraphs
(2) and (3) as subparagraphs (3) and
(4), respectively, and by inserting a new
subparagraph (2) immediately after sub-
paragraph (1). These redesignated and
added provisions read as set forth below.

PAr. 5. Subparagraph (1) of §301.-
7505-1(a), as set forth in paragraph 16
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of the appendix to the notice of proposed
rule making, is revised to read as set forth
below.

(This Treasury decision is issued under the
authority contained in section 7805 of the
Internal Revenue Code of 1954 (68A Stat.
917; 26 U.8.C. 7805).)

[sEAL] RExX D, Davis,
Director, Bureau of Aleohol,

Tobacco and Firearms.

DonALD C. ALEXANDER,
Commissioner of Infernal Revenue.

Approved: March 11, 1974,

JoHN H. HALL,
Deputy Assistant
Secretary of the Treasury,

ParacraPH 1, Section _301.6322 is
amended by revising section 6322 and by
adding a historical note to read as
follows:

§ 301.6322 Statutory provisions: period
of lien.

Sec. 6322, Period of lien. Unless another
date is specifically fixed by law, the lien im-
posed by section 6321 shall arise at the time
the assessment is made and shall continue
until the Habllity for the amount so assessed
(or a judgment against the taxpayer arising
out of such liability) is satisfied or becomes
unenforceable by reason of lapse of time,

[Sec. 6322 as amended by sec. 113(a), Fed-
eral Tax Lien Act 1966 (80 Stat. 1146) ]

PAR. 2. Section 301.6502 is amended by
revising subsection (a) of section 6502
and by adding a historical note to read as
follows:

§ 301.6502 Sratutory provisions: eollee-
tion after assessment.

Sec. 6502. Collection ajfter assessment—
(a) Length of period. Where the assessment
of any tax imposed by this title has been
made within the period of limitation prop-
erly applicable thereto, such tax may be col-
lected by levy or by a proceeding in court,
but only if the levy is made or the proceeding
begun—

(1) Within 6 years after the assessment
of the tax, or

(2) Prior to the expiration of any period
for collection agreed upon in writing by the
Secretary or his delegate and the taxpayer
before the expiration of such 6-year period
(or, if there is a release of levy under section
6343 after such 6-year period, then before
such release).

The period so agreed upon may be extended
by subsequent agreements in writing made S
before the expiration of the period previously
agreed upon. The period provided by this
subsection during which a tax may be col-
lected by levy shall not be extended or cur-
talled by reason of a judgment against the
taxpayer.

- - . . .

[Sec. 6502 as amended by sec. 113(b) Federal
Tax Lien Act 1966 (80 Stat. 1146) |

Par. 3. Section 301.6502-1 is amended
by adding & new subparagraph (3) to
paragraph (a) to read as follows:

§ 301.6502-1 Collection after asgese-
ment,
(a) Length of period. ®* * *
(3) The period provided by section
6502(a) and this section shall not be
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extended or curtailed by reason of a
judgment against a taxpayer. Therefore,
a personal judgment rendered against a
taxpayer arising out of an unpaid as-
sessed tax liability will not extend the
period during which the liability may be
collected by levy. Similarly, the period
during which the liability may be col-
lected by levy is not curtailed by the fact
that the United States secures such a
judgment. For example, if the United
States secures a personal judgment aris-
ing out of a tax Hability assessed 4 years
earlier, the liability may be collected in
any manner provided by section 7403 or
in any manner provided for the enforce-
ment of a judgment or, during the re-
maining 2 years of the 6 year statutory
period, by levy as if such judgment had
not been secured.

Par. 4. Section 301.6532 is amended
by adding a new subsection (¢) to sec-
tion 6532 and by amending the historical
note to read as follows:

§ 301.6532 Statulory provisions;
riods of limitation on suits.
e - - . -

pe-

(¢) Suits by persons other than tarpay-
ers—(1) General rule. Except as provided by
paragraph (2), no suit or proceeding under
section 7426 shall be begun after the expira-
tion of 9 months from the date of the levy
or agreement giving rise to such action.

(2) Period when cl-im is filed. I a request
is made for the return of property described
in section 6343(b), the 9-month period pre-
scribed in paragraph (1) shall be extended
for a period of 12 months from the date of
filing of such request or for a period of 6
months from the date of malling by regis-
tered or certified mall by the Secretary or his
delegate to the person making such request
‘of a notice of disallowance of the part of the
request to which the action relates, which-
ever is shorter.

[Sec. 6532 as amended by sec. 89 (b), Tech-
nical Amendments Act 1958 (72 Stat. 1665)
and sec, 110(b) Federal Tax Lien Act of 1968
(80 Stat. 1144) |

Par. 5. Immediately after § 301.6532-2
there is added the following new section:

§ 301.6532—-3 Periods of limitation on
suits by persons other than taxpayers.

(a) General rule. No suit or proceed-
ing, except as otherwise provided in sec-
tion 6532(c¢) (2) and paragraph (b) of
this section, under section 7426 and
§ 301.7426-1 relating to civil actions by
persons other than taxpayers, shall be
begun after the expiration of 9 months
from the date of levy or agreement under
section 6325(b) (3) giving rise to such
action.

(h) Period when claim is filed. The
9-month period prescribed in section
6532(c) (1) and paragraph (a) of this
section shall be extended to the shorter
of,

(1) 12 months from the date of filing
by a third party of a written request
under § 301.6343-1(b).(2) for the return
of property wrongfully levied upon, or

(2) 6 months from the date of mailing
by registered or certified mail by the
district director to the party claimant of
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a notice of disallowance of the part of
the request to which the action relates.
A request which, under § 301.6343-1(b)
(3), is not considered adequate does not
extend the 9-month period described in
paragraph (a) of this section.

(¢) Ezxamples. The provisions of this
section may be illustrated by the follow-
ing examples:

! Exzample (1). On June 1, 1970, a tax is
assessed against A with respect to his delin-
quent tax liability. On July 19, 1970, a levy
is wrongfully made upon certain tangible
personal property of B's which is in A's pos-
session at that time. On July 20, 1970, notice
of seizure is glven to A. Thus, under section
6502(b), July 20, 1970, is the date on which
the levy is considered to be made. Unless &
request for the return of property is sooner
made to extend the 9-month period, no suit
or proceeding under section 7426 may be be-
gun by B after April 20, 1971, which is 9
months from the date of levy.

Ezample (2). Assume the same facts as in
the preceding example except that, on Au-
gust 3, 1970, B properly files a request for the
return of his property wrongfully levied
upon, Assume further that the district di-
rector mails, on March 1, 1971, a notice of
disallowance of B’s request for the return
of the property. No sult or proceeding under
section 7426 may be begun by B after Au-
gust 3, 1971, which Is 12 months from the
date of filing & reqguest for the return of
property wrongfully levied upon.

Ezample (3). Assume the same facts as In
the preceding example except that the notice
of disallowance of B’s request for the return
of property wrongfully levied upon is mailed
to B on November 12, 1970. Since the 6-
month period from the malling of the notice
of disallowance expires before the 12-month
period from the date of filing the request
for the return of property which ends on
August 3, 1971, no suit or proceeding under
section 7426 may be begun by B after May 12,
1971, which is 6 months from the date of
mailing the notice of disallowance.

Par. 6. Section 301.7402 is amended by
redesignating subsection (e) of section
7402 as subsection (f), by adding a new
subsection (e) to section 7402, and by
adding a historical note fto read as
follows:

§ 301.7402 Statutory provisions; juris-
diction of district courts.

Sec. 7402. Jurisdiction of district courts.

* . - - -

,(e) To quiet title. The U.S. district courts
shall have jurisdiction of any action brought
by the United States to qulet title to prop-
erty if the title claimed by the United States
to such property was derived from enforce-
ment of a lien under this title,

(1) General jurisdiction. * * *
[Sec. 7402 as amended by sec. 107(a) Federal
Tax Lien Act 1966 (80 Stat. 1140) ; sec. 230(d),
Act of June 6, 1872 (Pub. Law 92-310, 86
Stat. 209) ]

Par. 7. Section 301.7403 is amended by
adding a new sentence at the end of sub-~
section (¢) of section 7403 and by adding
a historical note to read as follows:

§ 301.7403 Statutory provisions; action
to enforce lien or to subject properly
to payment of tax.

Sec. 7403. Action to enforce lien or to sub-
ject property to payment of tax.

(¢) Adjudication and decree. The court
shall, after the parties have been duly noti-
fied of the action, proceed to adjudicate all
matters involved therein and finally deter-
mine the merits of all claims to and liens
upon the property, and, in all cases where a
clalm or interest of the United States therein
is esfablished, may decree a sale of such prop-
erty, by the proper officer of the court, and
a distribution of the ‘proceeds of such sale
according to the findings of the court In re-
spect to the interests of the parties and of
the United States. If the property is sold to
satisfy a first lien held by the United States,
the United States may bid at the sale such
sum, not exceeding the amount of such lien
with expenses of sale, as the Secrefary or his
delegate directs.

- - - - .

[Sec. 7403 as amended by sec. 107(b) Federal
Tax Lien Act 1966-(80 Stat. 1140) |

Par. 8. Section 301.7403-1 is amended
by adding paragraph (b) and by provid-
ing a heading for paragraph (a) to read
as follows:

§ 301.7403~1 Action to enforce lien or
to subject property to payment of tax.

(a) Civil actions. In any case where
there has been a refusal or neglect to pay
any tax, or to discharge any liability in
respect thereof, whether or not levy has
been made, the Attorney General or his
delegate, at the request of the Commis-
sioner (or the Director, Bureau of Alco-
hol, Tobacco, and Firearms, or the Chief
Counsel for the Bureau, with respect to
the provisions of subtitle E of the Code),
or the Chief Counsel for the Internal
Revenue Service or his delezate, may
direct a civil action to be filed in a dis-
trict court of the United States to enforce
the lien of the United States under the
Code with respect to such tax or liability
or to subject any property, of whatever
nature, of the delinquent, or in which
he has any right, title or interest, to the
payment of such tax or liability. In any
such proceeding, at the instance of the
United States, the court may appoint a
recelver to enforce the lien, or, upon cer-
tification by the Commissioner or the
Chief Counsel for the Internal Revenue
Service during the pendency of such pro-
ceedings that it is in the public interest,
may appoint a receiver with all the
powers of a receiver in equity.

(b) Bid by the United States. If prop-
erty is sold to satisfy a flrst lien heid
by the Unifed States, the United States
may bid at the sale a sum which does
not exceed the amount of its lien and
the expenses of the sale. See also 31
U.S.C. 195.

PaAr. 9. The center heading immedi-
ately preceding section 301.7421 is re-
vised to read as follows:

PROCEEDINGS BY TAXPAYERS AND
THIRD PARTIES

Par. 10. Section 301.7421 is amended
by revising subsection (a) of section 7421
and by adding a historical note to read
as follows:

§301.7421 Statutory provisions; prohi-
bition of suits to restrain assessment
or collection.

Sec. T421. Prohibition of suits to restrain

assessment or collection—(a) Taz. Except s
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provided in sections 6212 (a) and (c¢), 6213
(a), and 7426 (a) and (b) (1), no suit for
the purpose of restraining the assessment
or collection of any tax shall be maintained
in any court by any person, whether or
not such person is the person against whom
such tax was assessed.

[Sec. 7421 as amended by sec. 110(c) Fed-
eral Tax Lien Act 1966 (80 Stat. 1144) ]

Par. 11, Section 301.7424 is amended
to read as follows:

£ 301.7424 Statutory provisions; inter-
vention.

Sec. T424. Intervention. If the United States
is not a party to a civil action or suit, the
United States may intervene in such action
or suit to assert any lien arising under this
title on the property which is the subject
of such action or suit. The provisions of
section 2410 of title 28 of the United States
Code (except subsection (b)) and of sec-
tion 1444 of title 28 of the United States
Code shall apply in any case in which the
United States intervenes as if the United
States had originally been named a de-
fendant in such action or suit. In any case in
which the application of the United States
to intervene is denied, the adjudication in
such civil action or suit shall have no
effect upon such lien.

[Sec. 7424 as amended by sec, 108 Federal
Tax Lien Act 1966 (80 Stat. 1140) |

Par. 12. Section 301.7424-1 is amended
by redesignating paragraphs (a) and
(b) as paragraphs (b) and (¢), respec-
tively, and by adding a new paragraph
(a). These redesignated and added para-
graphs read as follows:

§ 301.7424-1 Civil action 1o clear title
to property.

(a) The provisions of this section shall
apply only to civil actions to clear title
commenced on or before November 2,
1966. For provisions permitting the
United States to be made a party defend-
ant in a proceeding for the foreclosure
of a lien upon property where the United
States may have claim upon the property
involved, see section 2410 of title 28 of
the United States Code.

(b) Any person having a lien upon or
any interest in the property referred to
In section 7403, notice of which has been
duly filed of record in thé jurisdiction in
which the property is located prior to
the filing of the notice of the lien of the
United States as provided in section 6323,
or any person purchasing the property at
a sale to satisfy such prior lien or inter-
est, may make a written request to the
Commissioner to authorize the filing of a
civil action as provided in section 7403.

(c) If the Commissioner fails to au-
thorize the filing of such civil action
within 6 months after receipt of such
written request, such person or purchaser
may, after giving notice to the Commis-
sloner, file a petition in the district court
of the United States for the district in
which the property is located praying
leave to file a civil action for a final de-
termination of all claims to or liens upon
the property in question.

Par. 13. There is inserted immediately
after section 301.7424-1 the following
new section:
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§ 301.7424-2 Intervention.

If the United States is not a party to a
civil action or suit, the United States
may intervene in such action or suit to
assert any lien arising under title 26 of
the United States Code on the property
which is the subject of such action or
suit. The provisions of section 2410 of
title 28 of the United States Code (ex-
cept subsection (b)) and of section 1444
of title 28 of the United States Code shall
apply in any case in which the United
States intervenes as if the United States
had originally been named a defendant
in such action or suit. If the applica-
tion of the United States to intervene is
denied, the adjudication in such civil
action or suit shall have no effect upon
such lien.

Par. 14. Immediately after section
301.7425 there are added new § 301.7426
and a  historical note and new
§ 301.7426-1 to read as follows:

§ 301.7426 Stamutory provisions; eivil
actions by persons other than tax-
payers.

Sec. 7426. Civil actions by persons other
than tarpayers—(a) Actions permitted—(1)
Wrongful levy. If a levy has been made on
property or property has been sold pursuant
to a levy, any person (other than the per-
son against whom Is assessed the tax out of
which such levy arose) who claims an in-
terest in or lien on such property and that
such property was wrongfully levied upon
may bring a civil action against the United
States in a district court of the United
States. Such action may be brought without
regard to whether such property has been
surrendered to or sold by the Secretary or
his delegate.

(2) Surplus proceeds. If property has been
sold pursuant to a levy, any person (other
than the person against whom is assessed
the tax out of which such levy arose) who
claims an interest in or lien on such property
Junior to that of the United States and to be
legally entitled to the surplus proceeds of
such sale may bring a civil action against
the United States In a district court of the
United States.

(8) Substituted sale proceeds. If property
has been sold pursuant to an agreement de-
scribed in section 6325(b)(8) (relating to
substitution of proceeds of sale), any per-
son who claims to be legally entitled to all
or any part of the amount held as a fund
pursuant to such agreement may bring a
civil action against the United States in a
district court of the United States.

(b) Adjudication. The district court shall
have jurisdiction to grant only such of the
following forms of relief as may be appropri-
ate in the circumstances:

(1) Injunctton. If a levy or sale would ir-
reparably injure rights in property which
the court determines to be superior to rights
of the United States in such property, the
court may grant an injunction to prohibit
the enforcement of such levy or to prohibit
such sale.

(2) Recovery of property. If the court de-
termines that such property has been wrong-
fully levied upon, the court may—

(A) Order the return of specific property
if the United States is in possession of such
property;

(B) Grant a judgment for the amount of
money levied upon; or

(C) Grant a judgment for an amount not
exceeding the amount received by the United
States from the sale of such property,
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For the purposes of subparagraph (C), if the
property was declared purchased by the
United States at a sale pursuant to section
‘6335(e) (relating to manner and conditions
of sale), the United States shall be treated
as having recelved an amount equal to the
minimum price determined pursuant to such
section or (if larger) the amount received
by the United States from the resale of
such property,

(3) Surplus proceeds. If the court deter-
mines that the Interest or lien of any
party to an action under this section was
transferred to the proceeds of a sale of such
property, the court may grant a judgment in
an amount equal to all or any part of the
amount of the surplus proceeds of such sale.

(4) Substituted sale proceeds. If the court
determines that a party has an interest in or
lien on the amount neld as a fund pursuant
to an agreement described in section 6325
(b) (3) (relating to substitution of pro-
ceeds of sale), the court may grant a judg-
ment in an amount equal to all or any part
of the amount of such fund.

(¢) Validity of assessment. For purposes
of an adjudication under this section, the
assessment of tax upon which the interest or
lien of the United States is based shall be
conclusively presumed to be valid.

(d) Limitation on rights of action. No
action may be maintained against any offi-
cer or employee of the United States (or
former officer or employee) or his personal
representative with respect to any acts for
which an action could be maintained under
this section.

(e) Substitution of United States as party.
If an action, which could be brought against
the United States under this section, is im-
properly brought against any officer or em-
ployee of the United States (or former officer
or employee) or his personal representative,
the court shall order, upon such terms as are
just, that the pleadings be amended to sub-
stitute the United States as a party for such
officer or employee as of the time such action
was commenced upon proper service of proc-
ess on the United States.

(f) Provision inapplicable. The provisions
of section 7422(a) (relating to prohibition of
suit prior to filing claim for refund) shall not
apply to actions under this section.

(g) Interest. Interest shall be allowed at
the rate of 6 percent per annum-—

(1) In the case of a judgment pursuant to
subsection (b) (2) (B), from the date the
Becretary or his delegate receives the money
wrongfully levied upon to the date of pay-
ment of such judgment; and

(2) In the case of a judgment pursuant to
subsection (b) (2) (C), from the date of the
sale of the property wrongfully levied upon
to the date of payment of such judgment.

(h) Cross reference. For period of limita-
tion, see section 6532(c).

[Sec. 7426 as added by sec. 110(a), Pederal
Tax Lien Act 1966 (80 Stat, 1142) |

§ 301.7426-1 Civil actions by persons
other than taxpayers.

(a) Actions permitted—(1) Wrongjul
levy. If a levy has been made on prop-
erty or property has been sold pursuant
to a levy, any person (other than the
person against whom is assessed the tax
out of which such levy arose) may bring
a civil action against the United States
in a district court of the United States
based upon such person’s claim—

(i) That he has an interest in, or a
lien on, such property which is senior to
the interest of the United States; and

(il) That such properfy was wrong-
fully levied upon.
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No action is permitted under section
7426(a) (1) unless there has been a levy
upon the property claimed. For example,.
no cause of action arises under this sec-
tion where the United States sets-off an
amount due to the taxpayer against
taxes owed by him since no levy has been
made,

(2) Surplus proceeds. If property has
been sold pursuant to levy, any person
(other than the person against whom is
assessed the tax out of which such levy
arose) may bring a civil action against
the United States in a district court of
the United States based upon such per-
son’s claim that he—

(1) Has an interest in or lien on such
property junior to that of the United
States; and

(ii) Is entitled to the surplus proceeds
of such sale. :

(3) Substituted sale proceeds. Any
person who claims to be legally entitled
to all or any part of the amount which
is held as a fund from the sale of prop-
erty pursuant to an agreement described
in section 6325(b)(3) may bring a civil
action against the United States in a
district court of the United States to ob-
tain the relief provided by section 7426
(b) (4). It is not necessary that the
claimant be a party to the agreement
which provides for the substitution of
the sale proceeds for the property sub-
ject to the lien.

(b) Adjudication—(1) Wrongful levy.
If the court determines that property
has been wrongfully levied upon, the
court may—

(i) Grant an injunction to prohibit
the enforcement of such levy or to pro-
hibit a sale of such property if such sale
would irreparably injure rights in the
property which are superior to the rights
of the United States in such property; or

(ii) Order the return of specific prop-
erty if the United States 1s in possession
of such property; or

(iif) Grant a judgment for the amount
of money levied upon; or

(iv) Grant a judgment for an amount
not exceeding the amount received by
the United States from the sale of such
property (which, in the case of property
declared purchased by the United States
at a sale, shall be the greater of the min-
imum amount determined pursuant to
section 6335(e) or the amount received
by the United States from the resale of
such property).

For purposes of this paragraph, a levy
is wrongful against a person (other than
the taxpayer against whom the assess-
ment giving rise to the levy is made),
if (@) the levy is upon property exempt
from levy under section 6334, or (b)
the levy is upon property in which the
taxpayer had no interest at the time
the lien arose or thereafter, or (¢) the
levy is upon property with respect to
which such person is a purchaser against
whom the lien is invalid under section
6323 or 6324 (a)(2) or (b), or (d) the
levy or sale pursuant to levy will or does
effectively destroy or otherwise irrep-
arably injure such person's interest in
the property which is senior to the Fed-
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eral tax lien. A levy may be wrongful
against a holder of a senior lien upon
the taxpayer’s property under certain
circumstances although legal rights to
enforce his interest survive the levy
procedure. For example, the levy may be
wrongful against such a person if the
property is an obligation which is col-
lected pursuant to the levy rather than
sold and nothing thereafter remains
for the senior lienholder, or the property
levied upon is of such a nature that
when it is sold at a public sale the prop-
erty subject to the senior lien is not
available for the senior lienholder as a
realistic source for the enforcement of
his interest. Some of the factors which
should be taken into account in deter-
mining whether property remains or
will remain a realistic source from
which the senior lienholder may realize
collection are: (1) The nature of the
property, (2) the number of purchasers,
(3) the value of each unit sold or to be
sold, (4) whether, as a direct result of
the distraint sale, the costs of realizing
collection from the security have or will
be so substantially increased as to render
the security substantially valueless as
a source of collection, and (5) whether
the property subject to the distraint
sale constitutes substantially all of the
property available as security for the
payment of the indebtedness to the sen-
ior lienholder.

(2) Ezxzample. The provisions of sub-
paragraph (1) of this paragraph may be
illustrated by the following example:

Ezample. On Avoril 10, 1972, A makes
a $10,000 loan to B which is partially se-
cured by a $5,000 obligation owed to B
by C. Under local law, A's security in-
terest in the obligation owed to B by C
is protected against a subsequent judg-
ment lien arising out of an unsecured
obligation. Thus, under section 6323(h)
(1), A’s security interest exists as of
April 10, 1972, for purposes of determin-
ing priorities against a tax lien under
section 6323. On April 17, 1972, an assess-
ment of $6,000 iIs made against B with
respect to his delinquent Federal tax
liability. Thereafter, notice of lien is
filed pursuant to section 6323 (f) with re-
spect to B's delinquent tax liability. On
July 10, 1972, a notice of levy is served
upon C to reach the amount owed by him
to B. C pays over the $5,000 obligation in
satisfaction of the levy and, under local
law, the obligation is discharged as to A.
Because the levy effectively destroyed A’s
senior security interest in the obligation
owed to B by C, the levy is wrongful as
to A for purposes of section 7426. Under
these circumstances, the levy is wrongful
with respect to A even if, under local law,
A may have a cause of action in contract
against B for the $10,000 loan or may
have a cause of action in tort against C
for the amount of the $5,000 payment
which defeated A’'s security interest in
the obligation owed by C to B.

(3) Surplus proceeds. If the court
determines that the interest or lien of
any party to an action under section
7426 was transferred to the proceeds of
a sale of the property, the court may

grant a judgment in an amount equal
to all or any part of the amount of the
surplus proceeds of such sale. The term
“surplus proceeds” means those pro-
ceeds realized on a sale of property re-
maining after application of the
provisions of section 6342(a).

(4) Substituted sale proceeds. If the
court determines that a party has an
interest in or lien on the amount held
as a fund pursuant to an agreement
described in section 6325(b)(3), the
court may grant a judgment in an
amount equal to all or any part of the
amount of such fund.

PaAr. 15. Section 301.7505 is amended
to read as follows:

§ 301.7505 Statutory provisions; sale of
personal property acquired by the
United States.

Sec. 7505. Sale of personal property ac-
quired by the United States—(a) Sale. Any
personal property acquired by the Unitad
States in payment of or as security for debts
arising under the internal revenue laws may
be sold by the Secretary or his delegate in
accordance with such regulations as may
be prescribed by the Secretary or his
delegate.

(b) Accounting. In case of the resale of
such property, the proceeds of the sale shall
be paid into the Treasury as internal reve-
nue collections, and there shall be rendered
a distinet account of all charges incurred
in such sales,

{Sec. 7505 as amended by secs. 111 (a) and

(¢c) Federal Tax Lien Act 1966 (80 Stat.
1145) ]

Par. 16. Section 301.7505-1 is amended
by revising the heading thereof, by re-
vising subparagraph (1) of paragraph
(a), and by revising so much of subpara-
graph (2) of paragraph (a) as precedes
subdivision (ii) thereof. These revised
provisions read as follows:

§ 301.7505-1 Sale of personal property
acquired by the United States.

(a) Sale—(1) In general. Any personzal
property (except bonds, notes, checks,
and other securities) acquired by the
United States in payment of or as se-
curity for debts arising under the inter-
nal revenue laws may be sold by the
district director who acquired such prop-
erty for the United States. United States
savings bonds shall not be sold by the
district director but shall be transferred
to the appropriate office of the Treas-
ury Department for redemption. Other
bonds, notes, checks, and other securi-
ties shall be disposed of in accordance
with instructions issued by the Com-
missioner.

(2) Time, place, manner, and terms of
sale. The time, place, manner, and terms
of sale of personal property acquired for
the United States shall be as follows:

@) Time, notice, and place of sale. The
property may be sold at any time after
it has been acquired by the United States.
A public notice of sale shall be posted
at the post office nearest the place of sale
and in at least two other public places.
The notice shall specify the property to
be sold and the time, place, manner, and
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conditions of sale. In addition, the dis-
trict director may use such other meth-
ods of advertising as he believes will re-
sult in obtaining the highest price for
the property. The place of sale shall be
within the internal revenue district
where the property was originally ac-
quired by the United States. However, if
the district director believes that a sub-
stantially higher price may be obtained,
the sale may be held outside his district.

L * L - £

Par. 17. Section 301.7506 is amended
by revising subsection (a) of section 7506
and by adding a historical note to read
as follows:

§ 301.7506 Statutory provisions; admin-
istration of real estate acquired by
the United States.

Bec. 7506. Administration of real estate
acquired by the United Stailes-(a) Person
charged with. The Secertary or his delezate
shall have charge of all real estate which is
or shall become the property of the United
States by judgment of forfeiture under the
internal revenue laws, or which has been or
shall be assigned, set off, or conveyed by
purchase or. otherwise to the United States
in payment of debts or penalties arising
under the laws relating to internal revenue,
or which has been or shall be vested in the
United States by mortgage or other security
for the payment of such debts, or which has
been redeemed by the United States, and of
all trusts created for the use of the United
States in payment of such debts due them,

. - - L] -

[Sec. 7506 as amended by section 111(b)
Federal Tax Lien Act 1966 (80 Stat. 1145)]

Par. 18. Section 301.7506-1 is amended
by revising paragraph (a) to read as
follows:

§ 301.7506-1 Administration of real
estate acquired by the United States.

(a) Persons charged with. The district
director for the internal revenue district
in which the property is situated shall
have charge of all real estate which is or
shall become the property of the United
States by judgment of forfeiture under
the internal revenue laws, or which has
been or shall be assigned, set off, or
conveyed by purchase or otherwise to the
United States in payment of debts or
penalties arising under the laws relating
to internal revenue or which has been or
shall be vested in the United States by
mortgage, or other security for payment
of such debts, or which has been re-
deemed by the United States, or which
has been or shall be acquired by the
United States in payment of or as
security for debts arising under the inter-
nal revenue laws, and of all trusts created
for the use of the United States in pay-
ment of such debts due the United States.

> - - - .

Par. 19. Section 301.7809 is amended
by revising subsections (a) and (b) of
section 7809, and by revising the histori-
cal note, These amended and revised
brovisions read as follows:
§301.7809 Statutory provisions;

posit of collections,

Sec. 7809. Deposit of. collections—({a) Gen-
eral rule. Except as provided in subsections

de-
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(b) and (¢) and In sections 4735, 4762, 7651,
7652, 7654, and 7810, the gross amount of
all taxes and revenues received under the
provisions of this title, and collections of
whatever nature received or collected by
authority of any internal revenue law, shall
be paid daily into the Treasury of the United
States under instructions of the Secretary
or his delegate as Internal revenue collec-
tions, by the officer or employee receiving or
collecting the same, without any abatement
or deduction on account of salary, compens-
sation, fees, costs, charges, expenses, or
claims of any description. A certificate of
such payment, stating the name of the
depositor and the specific account on which
the deposit was made, signed by the Treas-
urer of the United States, designated deposi-
tory, or proper officer of a deposit bank, shall

- be transmitted to the Secretary or his

delegate.

(b) Deposit funds.* * *

(2) Sums offered for purchase of real
estate. Sums offered for the purchase of real
estate under the provisions of section 7506;

(3) Surplus proceeds in sales under levy.
Surplus proceeds In any sale under leyy, after
making allowance for the amount of the tax,
Interest, penalties, and additions thereto,
and for.costs and charges of the levy and
sale; and

(4) Surplus proceeds in sales of redeemed
property. Surplus proceeds in any sale under
section 7506 of real property redeemed by the
United States, after making allowance for
the amount of the tax, interest, penalties,
and additions thereto and for the costs of
sale,

Upon the acceptance of such offer in com-
promise or offer for the purchase of such
real estate, the amount so accepted shall be
withdrawn from such deposit fund account
and deposited in the Treasury of the United
States as Internal revenue collections. Upon
the rejection of any such offer the Secre-
tary or his delegate shall refund to the
maker of such offer the amount thereof.

[Sec. 7809 as amended by sec. 3(b), Act of
Oct, 23, 1962 (Pub. Law 87-870, 76 Stat. 1161)
and sec. 112(b) Federal Tax Lien Act 1966
(80 Stat. 1146) |

Par. 20. Section 301.7810 Is added and
reads as follows:

§ 301.7810 Sriatutory provisions: revoly-
ing fund for redemption of real
property.

Sec. 7810. Revolving fund for redemption
of real property—(a) Establishment of fund.
There is established a revolving fund, under
the control of the Secretary or his delegate,
which shall be available without fiscal year
limitation for all expenses necessary for the
redemption (by the Secretary or his delegate)
of real property as provided in section
7425(d) and section 2410 of title 28 of the
United States Code. There are authorized to
be appropriasted from time to time such sums
(not to exceed #1,000,000 In the aggregate)
as may be necessary to carry out the pur-
poses of this section.

(b) Reimbursement of fund. The fund
shall be reilmbursed from the proceeds of &
subsequent sale of real property redeemed
by the United States in an amount equal to
the amount expended out of such fund for
such redemption.

(c) System of accounts. The Becretary or
his delegate shall maintaln an adequate sys-
tem of accounts for such fund and prepare
annual reports on the basis of such accounts,

[Sec. 7810 as added by sec. 112(a) Federal
Tax Lien Act 1966 (80 Stat. 1145) |

[|FR Doc.74-6047 Filed 3-14-74;8:45 am]
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Title 27—Alcohol, Tebacco Products and
Firearms

CHAPTER I—BUREAU OF ALCOHOL, TO-
BACCO, AND FIREARMS, DEPARTMENT
OF THE TREASURY i

[TD. ATF-8]

PART 72—DISPOSITION OF SEIZED
PERSONAL PROPERTY

Recodification of Regulations

The following regulations are hereby
recodified from 26 CFR Part 172 and
prescribed as 27 CFR Part 72 (a portion
of the CFR. devoted exclusively to al-
cohol, tobacco, firearms, and explosives
matters, as administered and enforced
by the Bureau of Alcohol, Tobacco, and
Firearms), The publication of these
regulations under Title 27 is a part of
a‘general plan to move all regulations
pertaining to the Bureau of Alcohol,
Tobacco, and Firearms from Title 26 to
Title 27. In addition, several changes are
proposed. These are discussed below.

Changes—Necessity for inquiry. Sec-
tion 72.34 reflects a change in Treasury
policy as contained in the notice of
change in policy as to mitigation and
remission decisions on vehicle for-
feitures, issued in the FEDERAL REGISTER
for December 15, 1971 (36 FR 23800)
relating to the necessity for inquiry.

Changes reflecting Bureau status.
The Bureau of Alcohol, Tobacco, and
Firearms, formerly a Division of the In~-
ternal Revenue Service, was established
as a separate Bureau pursuant to Treas-
ury Department Order No. 221 dated
June 6, 1972 (37 FR 11696). As a result,
the following changes are reflected in
new 27 CFR Part 72: (1) In § 72.11, the
definitions of “Assistant regional com-
missioner”, “Commissioner”, “IR.C.",
“Regional Commissioner”, and “Super-
visor in Charge” are eliminated; new
definitions of “Alcohol, tobacco, and
firearms officer” and *“Regional director”
are added: and the definitions of “Con-
traband firearms”, “Director”, “Region”,
“U.S.C.” are modified. (2) The
phrase “Supervisor in Charge” is re-
placed by the phrase “regionsl director”
wherever it appears in §§ 72.22, 72.23,
7226, 72.36, 7239, 7240, 72.61, 72.63,
72.65, and 72.68. (3) The phrases “offi-
cers of the internal revenue service”
and “internal revenue officers” are re-
placed by the phrase ‘“aleohol, tobacco,
and firearms officers” in §§72.1, 72.21,
72.32, and 72.34. (4) The phrase “re-
gional commissioner of internal reve-
nue” is changed in the definition of
“Region” in § 72.11 to read “regional di-
rector, Bureau of Alcohol, Tobacco,
and Firearms”. (5) The phrase “internal
revenue laws, and certain other” is
eliminated from § 72.21. (6) The phrase
“internal revenue laws” is replaced
wherever it appears in §72.22 by the
phrase “title 26 U.8.C.” (7) The phrase
“Internal Revenue Service” is replaced
in §72.22 by the phrase “Bureau of
Alcohol, Tobacco, and Firearms”. (8)
The phrase “Alcohol, Tobacco, and Fire-
arms Division” 1is eliminated from
§§ 72.2, 7232, 72.33, 72.34, and 72.39.

Other changes. (1) The definition of
“Commercial ecrimes” in §72.11 1is
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changed to simplify terminology and to
eliminate the reference to “‘gambling or
wagering”. The latter change conforms to
the Treasury Department’s definition of
commercial crimes and is already cov-
ered in the defiintion as “offenses against
the revenue laws”. (2) In the definition
of “Re-appraisal” in § 72.11, the word
“specified” is changed to “written”. (3)
The phrase “of 1952” is eliminated from
the definition of “U.S.C."” in § 72.11. (4)
In § 7221, the phrase “40 (explosives),
44 (firearms)” is inserted after the nu-
meral “59"; the phrase “26 U.S.C., chap-
ters 51 (distilled spirits), 52 (tobacco),
53 (firearms) ; and title” is inserted im-
mediately before the phrase “27 U.S.C.”";
and the phrase “title 15 U.S.C., chapter
18 (firearms)” is eliminated. (5) The
word “custom” is replaced by the word
“oustoms” in subsections 72.22(a) (1),
(a)(4), and (a)(5). (6) In subsection
79.22(b), the numeral “(1) " is eliminated
and the world “libel”.is replaced by the
word “forfeiture”. (7) in §72.35, the
word “propetry” is changed to its correct
spelling, “property”. (8) The numeral
#(1)"” is eliminated from subsections
72.39(b) and 72.40(a). (9) In § 72.41, the
word “properly” is changed to “property”.
(10) In §72.51, the word “day” is replaced
by the phrase “hour or portion thereof”,
and the phrase “the internal revenue
laws” is replaced by the phrase “title 26
U.S.C.” (11) Section 72.64 is amended to
permit sale by cashier’s check, certified
check, or postal money order in addition
to cash. (12) Subpart G is revised to cover
the disposal of forfei firearms, ammu-
nition, or explosive materials, rather than
the destruction of coin-operated gaming
devices; since destruction of these de-
vices is now handled exclusively by the
Internal Revenue Service.

In consideration of the foregoing, it is
proposed that amended 27 CFR Part 72
read as follows:

1. The regulations in this part shall
supersede regulations in 26 CFR Part 172

far as such regulations relate to ac-
ivities administered by the Bureau of
Alcohol, Tobacco, and Firearms. Such
regulations shall remain in effect to the
extent that they deal with activities ad-
ministered by the Internal Revenue
Service.

2. These regulations shall not affect
any act done or any liability or right
accruing or accrued, or any suit or pro-
ceeding had or commenced before the
effective date of these regulations.

3. The regulations in this part shall
become effective March 15, 1974.

Subpart A—Scope of Regulations

Sec.
721 Procedures relating to personal prop=
erty and carriers.
722 Forms prescribed.
Subpart B—Definitions
7211 Meaning of terms.

Subpart C—Seizures and Forfeitures
7221 Personal property and carriers subject
to selzure. <
7322 Forfeiture of seized personal property
and carriers.
72.28 Type and conditions of cost bond.,
72,24 Corporate surety bonds.
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Sec.

72.25 Deposit of collateral.

7226 Bond for return of seized perishable
goods,

Subpart D—Remission or Mitigation of Forfeitures

7231 Laws applicable.

73.32 Interest clalmed.

7233 Form of the petition.

72.34 Contents of the petition.

72.35 ‘Time of filing petition.

72.36 Place of filing.

72.37 Discontinuance of administrative pro-
ceedings.

Return of defective petition.

Final action.

Acquisition for official use and sale for
account of petitioner in allowed pe-
titions.

Re-appraisal of property involved In
an allowed petition.

Subpart E—Appraiser’s Fees
72561 Rate of compensation.
Subpart F—Administrative Sale of Personal
Property

7238
72.39
72.40

7241

Alternative methods of sale.

All bids on unit basis,

Conditions of sale.

Terms of sale,

Sale of forfeited cigars, cigarettes, and

cigarette papers and tubes.

Purchaser entitled to bill of sale.

72.67 BSale on open, competitive bids.

72.68 Sale on sealed, competitive bids.

Subpart G—Disposal of Forfeited Firearms,

A ition or Explosive Materials

72.61
72.62
72.63
72.64
72,65

72.66

72.81 Authority for disposal.

AvTHORITY: The provisions of this Part 72
issued under sec. 8, 53 Stat. 1298, sec. 1, 62
Stat. 761, as amended, sec. 7805, 68A Stat. 917,
sec. 921, 82 Stat. 1214; 49 U.8.C. 788, 18 US.C.
1261, 26 U.S.C. 7805, 18 U.S.C. 9§21, unless
otherwise noted.

Subpart A—Scope of Regulations

& 72.1 Proeedures relating to personal
property and carriers.

Regulations in this part shall relate to
personal property and carriers seized by
alcohol, tobacco and firearms officers as
subject to forfeiture as being involved,
used, or intended to be used, as the case
may be, in any violation of Federal laws.

§ 72.2 Forms prescribed.

The Director is authorized to prescribe
all forms required by this part, or neces-
sary for its administration. Information
called for shall be furnished in accord-
ance with the instructions on the forms
or issued with respect thereto.

Subpart B—Definitions
§72.11 Meaning of terms.

As used in this part, unless the context
otherwise requires, terms shall have the
meanings ascribed in this section. Words
in the plural form shall include the sin-
gular, and vice versa, and words import-
ing the masculine gender shall in-
clude the feminine, The terms “includes”
and “including” do not exclude things
not enumerated which are in the same
general class.

Alcohol, tobacco, and firearms officer.
An officer or employee of the Bureau of
Alcohol, Tobacco, and Firearms duly au-
thorized to perform any or all the func-
tions relating to the administration or

enforcement of this part.

Appraised value. The value placed upon
seized property or carriers by the ap-
praiser or appraisers designated for the
purpose of determining whether the prop-
erty or carriers may be forfeited admin-
istratively.

Carrier. A vessel, vehicle, or aircraft
seized under title 49 U.S.C., chapter 11
for having been used to transport, carry,
or conceal a contraband firearm. Vessels,
vehicles, or aircraft seized under other
provisions of applicable laws shall be
considered personal property.

Commercial crimes. Any of the follow-
ing types of crimes (Federal or State):
Offenses against the revenue laws; bur-
glary; counterfeiting; forgery; kidnap-
ping; larceny; robbery; illegal sale or
possession of deadly weapons; prostitu-
tion (including soliciting, procuring,
pandering, white slaving, keeping house
of ill fame, and like offenses) ; extortion;
swindling and confidence games; and at-
tempting to commit, conspiring to com-
mit, or compounding any of the fore-
going crimes. Addiction to narcotic drugs
and use of marihuana will be treated as
if such were commercial erime.

Contraband firearm. A firearm with re-
spect to which there has been committed
a violation of the National Firearms Act
(26 U.S.C., chapter 53) or any regulation
issued thereunder.

Director. The Director, Bureau of Al-
cohol, Tobacco, and Firearms, the De-
partment of the Treasury, Washington,
D.C. 20226.

Equity. As used in administrative ac-
tion on petitions for remission or mitiga-
tion of forfeitures, shall mean that inter-
est which a petitioner has in the personal
property or carrier petitioned for at the
time of final administrative action on
the petition, but such interest shall not
be considered to include any unearned
finance charges from the date of seizure
or the date of default, if later; any
amount rebatable on account of paid in-
surance premiums; attorney’s fees for
collection; any amount identified as
dealer’s reserve; or any amount in the
nature of liquidated damages that may
have been agreed upon by the buyer and
the petitioner.

Person. An individual, trust, estate
partnership, association, company or &
corporation.

Re-appraisal. An up-to-date statutory
appraisal to determine the present vaiue
of the property or carrier involved in a
petition for remission or mitigation of
forfeiture made in the same manner as
the original appraisal, and performed ab
the written request of the petitioner
whose petition in regard to the property
or carrier has been allowed and who, for
reasonable cause, is not satisfied that
the original appraisal represents the
present value of the property or carrier.

Region. The area comprising the geo-
graphical jurisdiction of a regional di-
rector, Bureau of Alcohol, Tobacco, and
Firearms.

Regional director. A regional director
who is responsible to, and functions
under the direction and supervision of:
the Director,

U.S.C. The United States Code.
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Subpart C—Seizures and Forfeitures

§72.21 Personal property and carriers
subject to seizure.

Personal property may be seized by
duly authorized alcohol, tobacco and fire-
arms officers for forfeiture to the United
States when involved, used, or intended
to be used, in violation of the laws of the
United States which such officers are
empowered to enforce, including title 18
US.C., chapters 40 (explosives), 44
(firearms), 59 (liquor traffic), 229 (lig-
uor); title 26 U.S.C., chapters 51 (dis-
tilled spirits), 52 (tobacco), 53 (fire-
arms); and ftitle 27 U.S.C., section 206
(liquor). Carriers, as defined in § 72.11,
similarly may be seized when used or in-
tended to be used in violation of title 49
US.C., chapfer 11 (transportation et
cetera of contraband firearms).

§72.22 Forfeiture of seized personal
property and carriers.

(a) Administrative forfeiture. (1)
Personal property seized as subject to
forfeiture under title 26 U.S.C. which
has an appraised value of $2,500.00 or
less, and any carrier appraised by the
selzing officer at $2,500.00 or less under
the customs laws, shall be forfeited to the
United States in administrative or sum-
mary forfeiture proceedings.

(2) In respect of personal property
seized as subject to forfeiture under title
26 U.S.C. which, in the opinion of the
seizing officer, has an appraised value of
$2,500.00 or less, such officer shall cause
a list containing a particular description
of the seized property to be prepared and
an appraisement thereof to be made by
three sworn appraisers, selected by the
seizing officer, who shall be respectable
and disinterested citizens of the United
States residing within the internal reve-

nue district wherein the seizure was

made. Such list and appraisement shall
be properly attested to by the seizing
officer and such appraisers. g

(3) In respect of personal property
seized as subject to forfeiture under title
26 U.S.C. and found by the appraisers to
have a value of’$2,500.00 or less, the re-
glonal director shall publish a notice once
a week for three consecutive weeks, in
some newspaper of the judicial district
where the seizure was made, deseribing
the articles and stating the time, place,
and cause of their seizure, and requiring
any person claiming them to make such
claim within 30 days from the date of
the first publication of such notice.

(4) In respect of carriers seized as
subject to forefeiture under the customs
laws which, in the opinion of the seizing
officer, have an appraised value of
sz.;»oo.oo or less, such officer shall cause
& list containing a particular description
of the seized carriers to be prepared and
the_ seizing officer shall make the ap-
Praisement thereof. Such list and ap-
braisement shall be properly attested to
by the seizing officer.

(5) In respect of carriers seized-as
subject to forfeiture under the customs
laws and appraised by the seizing officer
as having a value of $2,500.00 or less, the

RULES AND REGULATIONS

regional director shall publish a notice of
seizure in the same manner as required
by subparagraph (3) of this paragraph;
provided that the time for making claim
shall be within 20 days from the date of
first publication. (19 U.8.C. 1608)

(6) Any person claiming the personal
property or carrier so seized, within the
time specified in the notice, may file with
the regional director a claim, stating his
interest in the articles or carrier seized,
and may execute a bond to the United
States in the penal sum of $250.00, con-
ditioned that, in case of condemnation of
the articles or carrier so seized, the obli-
gors shall pay all the costs and expenses
of the proceedings to obtain such con-
demnation. Both the claim and the cost
bond should be executed in quad-
ruplicate.

(b) Judicial condemnation. The Re-
gional Counsel, Bureau of Alcohol,
Tobacco, and Firearms, shall authorize
institution of forfeiture proceedings in
those instances where the appraised
value of the seized personal property or
carrier exceeds $2,500.00, or where a
clalmbo and cost bond are filed as provided
above. .

§ 72.23 d'l'ype and conditions of cost
nd.

The cost bond delivered by a claimant
to effect removal of the forfeiture status
of the property or carrier claimed to the
jurisdiction of the Federal court for
adjudication shall be a corporate surety
bond: Provided, however, That upon a
showing to the satisfaction of the re-
gional director that the claimant is un-
able to furnish a corporate surety bond
such claimant may deliver a cost bond
with individual sureties acceptable to the
regional director: Provided further, That
in lieu of a cost bond with corporate or
individual sureties the claimant may de-
posit collateral as provided in § 72.25.
The cost bond shall be conditioned that
in the case of the condemnation of the
property the obligators shall pay all costs
and expenses of the proceedings to obtain
such condemnation.

§ 72.24 Corporate surety bonds,

Corporate surety bonds may be given
only with surety companies holding cer-
tificates of authority from the Secretary
of the Treasury as acceptable sureties
on Federal bonds, subject to the limita~
tions prescribed by Treasury Department
Circular 570, and subject to such amend-
ments as may be issued from time to
time.

(Sec. 6, 61 Stat. 648, as amended, 68A Stat.
847, as amended; 6 U.S.C. 6, 26 US.C. 7101)

§ 72.25 Deposit of collateral.

Bonds or notes of the United States, or
other obligations which are uncondition-
ally guaranteed as to both interest and
principal by the United States, may be
pledged and deposited by claimants as
collateral security in lieu of corporate
sureties in accordance with the provisions
of Department Circular No. 154, revised
(31 CFR Part 225): Provided, That
cash, postal money orders, and certified
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or cashiers’ or treasurers’ checks may be
furnished by claimants as collateral se-
curity in lieu of corporate sureties.

(Sec. 15, 61 Stat. 650, 68A Stat. 847, as
amended; 6 U.S.C. 15, 26 U.8.C. 7101)

§72.26 Bond for return of seized per-
ishable goods.

The proceedings to enforce forfeiture
of perishable goods shall be in the na-
ture of a proceeding in rem in the district
court of the United States for the district
wherein such seizure is made. Whenever
such property is liable to perish or be-
come greatly reduced in price or value by
keeping, or when it cannot be kept with-
out great expense, the regional director
shall advise the owner, when known, of
the seizure thereof. The owner may apply
to the regional director to have the prop-
erty examined any time prior to referral
of the property to the U.S. Marshal for
disposition, and if in the opinion of the
regional director it shall be necessary to
sell such property to prevent waste or ex-
pense, the regional director shall cause
the property to be appraised. Thereupon
the owner shall have the property re-
turned to him upon giving a corporate
surety bond (see § 72.24) in an amount
equal to the appraised value of the prop-
erty, which bond shall be conditioned to
abide the final order, decree, or judgment
of the court having cognizance of the
case, and to pay the amount of the ap-
praised value to'the regional director, the
U.S. Marshal, or otherwise, as may be
ordered and directed by the court, which
bond shall be filed by the regional direc-
tor with the U.S. Attorney for the district
in which the proceedings may be com-
menced. If the owner of such property
neglects or refuses to give such bond
within a reasonable time considering the
condition of the property the regional
director shall request the U.S. Marshal
to proceed to sell the property at public
sale as soon as practicable and to pay
the proceeds of sale, less reasonable costs
of the seizure and sale, to the court to
abide its final order, decree, or judgment.
(68A Stat. 869, 870, as amended; 26 U.S.C.
7322, 7328, 7324)

Subpart D—Remission or Mitigation of
Forfeitures

§ 72.31 Laws applicable.

Remission or mitigation of forfeitures

shall be governed by the applicable cus-
toms laws.
(Sec. 613, 618, 46 Stat. 756, as amended, 757,
as amended, sec. 4, 53 Stat. 1202, sec. 7327,
68A Stat. 871; 19 U.8.C. 1613, 1818, 48 U.S.C.
784, 26 U.S.C. 7327)

§ 72.32 Interest claimed.

Any person claiming an interest in
property, including carriers, seized by
alcohol, tobacco and firearms officers as
subject to administrative forfeiture may
file a petition addressed to the Director,
for remission or mitigation of the for-
feiture of such property.

§ 72.33 Form of the petition.

There is no set or standardized form
provided or required by the Department
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for use in filing a petition for remission
or mitigation of forfeiture. However, it
is preferable that the petition be type-
written on legal size paper; and it is
necessary that the petition be executed
under oath, prepared in triplicate and
addressed to the Director, and that all
copies of original documents submitted
as exhibits in support of allegations of
the petition be certified as true and accu-
rate copies of originals. Each copy of the
petition must contain a complete set of
exhibits.

§ 72.34 Contents of the petition.

(a) Description of the property. The
petition should contain such a descrip-
tion of the property or carrier and such
facts of the seizure as will enable the
alcohol, tobacco and firearms officers
concerned to identify the property or
carrier.

(b) Statement regarding knowledge of
seizure. In the event the petition is filed
for the restoration of the proceeds
derived from sale of the property or car-
rier pursuant to summary forfeiture, it
should also contain, or be supported by,
satisfactory proof that the petitioner did
not know of the seizure prior to the decla-
ration or condemnation of forfeiture,
and that he was in such circumstances as
prevented him from knowing of the same.
(See also § 72.35.)

(¢c) Interest of petitioner. The peti-
tioner should state in clear and concise
terms the nature and amount of the
present interest of the petitioner in the
property or carrier, and the facts relied
upon to show that the forfeiture was in-
curred without willful negligence or
without any intention upon the part of
the petitioner to defraud the revenue or
to violate the law, or such other mitigat-
ing circumstances as, in the opinion of
the petitioner, would justify the remis-
sion or mitigation of the forfeiture.

(d) Petitioner innocent party. If the
petitioner is not the one who in person
committed the act which caused the
seizure the petition should state how the
property or carrier came into the posses-
sion of such other person, and that the
petitioner had no knowledge or reason
to believe, if such be the fact, that the
property or carrier would be used in vio-
lation of law. If known to the petitioner,
at the time the petition is filed, that such
other person had either a record or a
reputation, or both, as a violator in the
field of commercial crime, the petition
should state whether the petitioner had
actual knowledge of such record or repu-,
tation, or both, before the petitioner ac-
quired his interest in the property or car-
rier, before such other person acquired
his right in the property or carrier,
whichever occurred later. When personal
property is seized for violation of the
Hquor laws, the determining factor will
be whether the person dealt with by the
petitioner had either a record or a repu-
tation, or both, as a violator of the liquor
laws.

(e) Documents supporting claim. The
petition should also be accompanied by
copies, certified by the petitioner under
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oath as correct, of contracts, bills of sale,
chattel mortgages, reports of investiga-
tors or credit reporting agencies, affi-
davits, and any other papers or docu-
ments that would tend to support the
claims made in the petition.

(f) Costs. The petition should also con-
tain an undertaking to pay the costs, if
costs are assessed as a condition of al-
lowance of the petition. Costs shall in-
clude all the expenses incurred in seizing
and storing the property or carrier; the
costs borne or to be borne by the United
States; the taxes, if any, payable by the
petitioner or imposed in respect of the
property or carrier to which the petition
relates; the penalty, if any, asserted by
the Director; and, if the property or car-
rier has been sold, or is in the course of
being sold, the expenses 50 incurred.

§ 72.35 Time of filing petition.

A petition may be filed at any time
prior to the sale or other disposition of
the property or carrier involved pur-
suant to administrative forfeiture, but a
petition in regard to property or a car-
rier which has already been sold or other-
wise disposed of pursuant to administra-
tive forfeiture must be filed within three
months from the date of sale, and must
contain the proof defined in'§ 72.34(b).
Acquisition for official use is equivalent
to sale so far as remission or mitigation
of any forfeiture is concerned.

(Sec. 306, 49 Stat. 880; 40 U.S.C. 304k)
£ 72.36 Place of filing.

The petition should be filed in tripli-
cate with the regional director for the
region in which the seizure was made.

§ 72.37 Discontinuance of administra-
tive proceedings.

If the petition is filed prior to admin-
istrative sale or retention for official use,
proceedings to effect such sale or reten-
tion will be discontinued,

§ 72.38 Return of defective petition.

If the petition is defective in some cor-
rectable respect, the original of the pe-
tition will be returned by letter to the
petitioner for his submission of a cor-
rected petition, in triplicate, within a
reasonable time.

§ 72.39 Final action.

(a) Petitions for remission or mitiga-
tion of forfeiture. (1) The Director shall
take final action on any petition filed
pursuant to these regulations. Such final
action shall consist either of the allow-
ance or denial of the petition. In the case
of allowance, the Director shall state the
conditions of the allowance.

(2) In the case of an allowed petition,
the Director may order the property or
carrier returned to the petitioner, sold
for the account of the petitioner, or, pur-
suant to agreement, acquired for official
use.

(3) The regional director shall notify
the petitioner of the allowance or denial
of the petition and, in the case of allow-
ance, the terms and conditions under
which the Director allowed the petition.

(b) Offers in compromise of liability
to forfeiture. The regional director shall
take final action on any offer in compro-
mise of the liability to forfeiture of per-
sonal property, including carriers, seized
as provided in § 72.21. Such action shall
consist either of the acceptance or re-
jection of the offer.

§ 72.40 Acquisition for official use and
sale for account of petitioner in al-
lowed petitions.

(a) Acquisition for official use. The
property or carrier may be purchased by
the United States pursuant tQ agreement
and retained for official use. Where the
petitioner is the owner, the purchase
price is the appraised value of the prop-
erty or carrier less all costs. Where the
petitioner is a creditor, the purchase
price is whichever one of these amounts
is the smaller: (1) The petitioner’s
equity, or «2) the appraised value of the
property or carrier less the amount of
all costs incident to the seizure and for-
feiture.

(b) Sale for account of petitioner. The
petitioner may elect not to comply with
the condition on which the property or
carrier may be returned. In this event,
the regional director is authorized to sell
it. Where the petitioner is the owner of
the property or carrier, there is deducted
from the proceeds of the sale all costs in-
cident to the seizure, forfeiture, and sale,
and the regional director pays to the
petitioner, out of the proper appropria-
tion, an amount equal to the balance, if
any. Where the petitioner is a creditor,
there is deducted from the proceeds of
the saiz all costs incident to the seizure,
forfeiture, and sale, and the regional di-
rector pays to the petitioner, out of the
proper appropriation, an amount equal
to the balance, if any, of the selling price
after deduction of all costs incident to
the seizure, forfeiture, or sale: Provided,
That if the amount of such balance ex-
ceeds the amount of the equity of the
petitioner, only the latter amount is paid
to the petitioner. :

§ 72.41 Re-appraisal of property
volved in an allowed petition.

In determining the nature and extent
of the relief to be afforded a petitioner
pursuant to allowance of his petition,
the value of the property or carrier in-
volved in the allowed petition shall be
considered to mean the value placed on
said property or carrier pursuant to offi-
cial appraisal thereof immediately fol-
lowing seizure: Provided, however, Thal
if the petitioner desires an up-to-date re-
appraisal made of the property or car-
rier, after notification as to the terms of
allowance of the petition, and makes
written request therefor, undertaking in
said request to pay, or to be liable for,
the total costs of such re-appraisal, the
property or carrier shall be re-appraised
officially in the same manner in which
the original appraisal was made, and the
terms and conditions of allowance shall
stand modified to the extent required by
such re-appraisal.

in-
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Subpart E—Appraisers Fees
§ 72.51 Rate of compensation.

Each appraiser selected under § 72.22
(a) (2) shall receive compensation of
$3.00 per hour or portion thereof for the
performance of his duties in appraising
property seized as subject to forfeiture
under title 26 U.S.C.

(68A Stat. 870, as amended; 26 U.8.C. 7325)

Subpart F—Administrative Sale of Personal
Property
§72.61 Alternative methods of sale.

When personal property or a carrier
forfeited administratively may be sold,
the regional director shall cause a notice
of sale to be placed in a newspaper of
general circulation published in the judi-
cial district wherein the seizure was
made, The sale shall not occur in less
than 10 days from the date of the pub-
lication of the notice. At the discretion
of the regional director based upon which
method in his sound judgment is most
advantageous to the best interests of the
United States, the forfeited personal
property or carrier may be advertised for
sale, and sold, at public auction to the
highest bidder on open, competitive bids,
or to the highest bidder on sealed, com-~
petitive bids.

(68A Stat. 870, as amended; 26 U.S.C. 7325)
§ 72.62 All bids on unit basis.

All competitive bids, whether sealed or
otherwise, shall be on a unit basis, i.e. if
a number of forfeited automobiles are
advertised for sale at the same date, hour
and place, whether or not in the same
notice of sale, there shall be a separate,
individual bid required as to each auto-
mobile, and it shall not be permissible
to accept one blanket bid to cover the
entire group of cars offered for sale.

§72.63 Conditions of sale.

(a) No recourse. All personal property
and carriers to be sold shall be offered
for sale “as is” and without recourse
against the United States.

(b) No guarantee. No guarantee or
warranty, expressed or implied, shall be
given or understood in respect of any
roxl-feited property or carrier offered for
sale.

(c) No sale. (1) The United States re-
serves the right to reject any and all bids
received at public auction and in sealed,
competitive bid sales.

(2) When “no sale” is declared for
broperty other than cigars, cigarettes,
and cigarette papers and tubes, the re-
glonal director shall re-advertise the
property for sale.

(3) When “no sale” is declared for
cigars, cigarettes, or cigarette papers or
tubes, such property shall be destroyed
or, if fit for human consumption, be given
:ti) a Federal or State hospital or institu-

on.

(d) One bid. When only one bid is re-
ceived for a single unit of property or
& carrier offered at public auction or in
a sealed, competitive bid sale, such bid
shall be considered to be and treated
as the highest bid received for that prop-
erty or carrier,
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§ 72.64 Terms of sale.

The terms of sale shall be cash, eash-
fer’s check, certified check, or postal
money order, in the amount of the ac-
cepted bid.

§ 72.65 Sale of forfeited cigars, ecig-
arf’lel:s, and cigaretie papers and
u .

All cigars, cigarettes, and cigarette
papers and tubes shall be sold at a price
which will include the tax due and pay-
able thereon. Written, timely notice shall
be given by the regional director to the
manufacturer of any such forfeited arti-
cles offered for sale.

§ 72.66 Publisher entitled to bill of sale.

Each purchaser of administratively
forfeited property, including carriers,
shall be entitled to receive a suitable and
authentic bill of sale on a form to be
provided for the purpose.

§ 72.67 Sale on open, competitive hids.

If the personal property or carrier is to
be sold at public auction to the highest
bidder on open, competitive bids, the no-
tice of sale shall so specify, and state the
date, hour, and place of sale.

§ 72.68 Sale on sealed, competitive bids.

If the property or earrier is to be sold
to the highest bidder on sealed, competi~
tive bids, the notice of sale shall so speci-
fy, and shall state the date, hour, and
place of sale, and the date, hour, and
place before the sale when and where the
property, including carriers, may be
viewed by prospective sealed bidders, and
necessary information obtained. Al
sealed bids must be filed with the re-
gional director before the sale. No bids
will be accepted after the sale starts. At
the appointed date, hour, and place of
sale, all sealed bids timely filed shall be
opened in the presence of all bidders at-
tending the sale, who shall have the
privilege of inspecting the bids if they so
desire.

Subpart G—Disposal of Forfeited Firearms,
Ammunition or Explosive Materials

§ 72.81 Authority for disposal.

Forfeited firearms, ammunition or ex-
plosive materials, not the subject of an
allowed petition, may only be disposed of
in accordance with the provisions of 26
U.S.C. 5872(b) (National Firearms Act).

Because this Treasury decision merely
recodifies 26 CFR Part 172 as 27 CFR
Part 72 and makes only minor changes
therein, it is found that it is unnecessary
to issue this Treasury decision with no-
tice and public procedure thereon under
5 U.S.C. 553(b), or subject to the effective
date limitation of 5 U.S.C. 553(d). Ac-
cordingly, this Treasury decision shall
become effective March 15, 1974,

[SEAL] REx D. Davis,
. Director, Bureau of
Alcohol, Tobacco, and Firearms.

Approved: March 7, 1974,

JaMes B. CLAWSON,
Acting Assistant Secretary of the
Treasury.

[FR Doc.74-6044 Piled 3-14-74;8:46 am]
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Title 29—Labor

CHAPTER XVII—OCCUPATIONAL SAFETY
AND HEALTH ADMINISTRATION, U.S.
DEPARTMENT OF LABOR

[5-T4-5]
PART 1910—OCCUPATIONAL SAFETY AND
HEALTH STANDARDS

Hazardous Materials

On November 7, 1972 a notice was
published in the FeperaL REGISTER (37
FR 23648) proposing to amend certain
provisions in §§1910.103, 1910.104,
1910.106, 1910.107 and 1910.110 of 29 CFR
Part 1810, pertaining to unattended serv-
ice stations, inspections of bulk hydro-
gen and oxygen systems, protection by
public fire departments, and several mis-
cellaneous amendments. The notice in-
vited interested persons to submit writ-
ten data, views and arguments within
30 days. Interested persons were also
notified of their right to request a hear-
ing. Several comments were received:
there was no request for a hearing.

1. The  existing standards, §§ 1910.-
103(b) (6) (1) and (c) (6) (i), and 1910.-
104(b) (10) (1), dealing with the inspec-
tion and maintenance of storage facili-
ties for hydrogen and oxygen, provide
that such facillties must be periodically
inspected and maintained by a qualified
representative of the supplier. It was pro-
posed to delete the provision that a sup-
plier must perform the inspection and
maintenance because it was found that
many users possess the capability to per-
form their own Inspections and mainte-
nance. No comment has been received
with regard to this proposal. However,
several comments were received with
regard to the proposal to require monthly
inspections, In substance, the comments
recommend inspections at different in-
tervals of time. In view of the fact that
inspections are made whenever the stor-
age facilities are filled, it has been de-
cided to eliminate the specific require-
ment for inspection, and simply to re-
quire maintenance of the facilities in
good working condition.

2. Section 1910.106(a) (27) defines
“protection from exposure” to mean “fire
protection for structures on property ad-
jacent to tanks.” The section further
states.that “when acceptable to the au-
thority having jurisdiction, such strue-
tures located (1). within the jurisdiction
of any public fire department or (ii)
within or adjacent to plants having pri-
vate fire brigades shall be considered as
having adequate protection for expo-
sures.” It was proposed to revoke this
clause and to provide that structures lo-
cated within the jurisdiction of a public
fire department having a class 5 or bet-
ter rating by application of the Ameri-
can Insurance Association Grading
Schedule are considered as having such
protection. Several comments were re-
ceived in opposition to this requirement.
The comments assert that most fire de-
partments with a class 5 or better rating
are located in metropolitan areas, as
opposed to rural areas where the tanks
in question are often located. This ob-
servation appears to be well taken.
Therefore, the definition has been revised

15, 1974
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in terms of adequate fire protection in
general.

3. Section 1910.106(¢c) (2) (1) requires
the use of steel and nodular iron for pip-
ing, valves or fittings, with certain ex-
ceptions. However, malleable iron has
also been used for such devices, with a
satisfactory record of performance, for
a considerable period of time. For this
reason it was proposed to permit the use
of malleable iron. No comments were re-
ceived with regard to this proposal, and
the proposal has been adopted.

4. Section 1910.106(d) (7) (ii) pro-
vides that when sprinklers are provided
as fire protection devices, they shall be
installed in an approved manner. It was
proposed to require that sprinklers be
installed in accordance with § 1910.159
which covers automatic sprinkler sys-
tems used in a fire suppression capacity.
There were no objectlons to the pro-
posal, and this has been adopted without
change.

5. Section 1910.106(g) (1) (1) (d) pro-
vides for the temporary use of movable
tanks in conjunction with the dispensing
of flammable or combustible liquids into
the fuel tanks of motor vehicles on prem-
ises not normally accessible to the public,
but only under a permit from the en-
foreing authority. It was proposed to re-
voke this provision since it actually re-
quires a variance properly hindled in
accordance with 29 CFR Part 1905. One
comment objects to the revocation of the
provision as prohibiting the use of mov-
able skid tanks at construction sites. The
objection is not valid because this provi-
sion does not cover construction activi-
ties, which are governed by 29 CFR
1926.152(g) . The provision is revoked.

6. Section 1910.1068(g) (1) (i) (&) (3)
provides that fiammable liquids may be
dispensed in the open from a tank yehicle
to a motor vehicle under certain condi-
tions, one of which is that such motor
vehicles are owned or operated by a com-
mercial, industrial or governmental
agency. A rule was proposed to delete this
requirement because safety of employees
does not depend upon ownership of the
vehicle. No substantive comments were
received and the proposal is adopted.

7. Section 1910.106(g)(3) (iv) (b) pro-
vides that dispensing devices of Class I
liquids must be of an approved type. It
was proposed to add the requirement that
evidence of listing to fuel dispensing noz-
zles be affixed in such a way that an at-
tempt to dismantle a nozzle would de-
stroy it, and to prohibit the use of any
nozzle which does not have intact
evidence of listing. A number of com-
ments were received concerning the time
allowed for compliance and the manner
in which such evidence of listing should
be affixed. Underwriters Laboratories,
Inc., has suggested delaying the applica~
tion of such a requirement until 1979,
so that work may be undertaken with
manufacturers to devise a reasonable
means to comply with the requirement.
The suggestion has been accepted, and
the adopted rule requires evidence of
listing only on nozzles installed after
December 31, 1978. Existing nozzles are

FEDERAL

RULES AND REGULATIONS

excepted because of their short useful

life.

8. Section 1910.106(g) (3) (vii) provides
for the use of special dispensing devices,
such as coin-operated or remote preset
types, at service stations, provided there
is at least one qualified attendant on
duty. It was proposed to revoke the re-
quirement of an attendant, and to adopt
certain procedures for the safety protec-
tion of employees, such as repairmen,
who occasionally enter the stations.
Numerous comments have been received
in opposition to these proposed proce-
dures, and it has been determined that
they are not necessary nor appropriate
for the safety of such employees occa~-
sionally present. Thus, 1810.106(g) (3)
(vii) has been simply revoked.

9. Section 1910.107(b) (1)  permits
spray booths to be substantially con-
structed of steel not thinner than No. 18
U.S. gauge. It was proposed to delete the
specification of No. 18 U.S. gauge, since
the substantiality requirement is ade-
quate to insure safety without reference
to a specific gauge of steel. There were
no substantial objections to the proposal
and this has been adopted.

10. Section 1910.107(d) (2) provides,
among other things, that all spraying
areas must be provided with mechanical
ventilation adequate to remove flam-
mable vapors, mists, or powders to a safe
location and to confine and control com-
bustible residues so that life or property
is not endangered. It was proposed to de-
lete the requirement that property be
protected, since the Act is not addressed
to the protection of property. No com-
ments were received and the proposal is
adopted.

11. Section 1910.110(f) (5) (iti) pro-
vides that single-strength glass or other
similar explosion relieving-construction
must be used for a portion of the exterior
walls or roof having an area of not less
than 10 percent of that of the combined
area of the enclosing walls and roof. It
was proposed to delete the words “single
strength glass” to remove the implica-
tion that it is the best method of explo-
sion-relieving construction. One com-
ment was received suggesting that the
wording of the proposed revision be
changed from “explosion-relieving ma-
terial” to “explosion-relieving construc-
tion.” The comment has been accepted.

Accordingly, pursuant to section 6(b)
of the Willlams-Steiger Occupational
Safety and Health Act of 1970 (84 Stat.
1593: 29 U.S.C. 6565), Secretary of Labor’s
Order No. 12-71 (36 FR 8754), and 29
CFR Part 1911, §§1910.103, 1910.104,
1910.106, 1910.107, and 1910.110 of 29
CFR Part 1910 are amended as follows:

1. In §1910.103, paragraphs (b)(5)
and (¢) (5) are revised to read as follows:

§ 1910.103 Hydrogen.

L - » " ES

(b) Gaseous hydrogen systems.* * *

(5) Maintenance. The equipment and
functioning of each charged gaseous hy-
drogen system shall be maintained in a
safe operating condition In accordance
with the requirements of this section.

The area within 15 feet of any hydrogen
container shall be kept free of dry vege-
tation and combustible material.

(¢) Liquified hydrogen systems. * * *

(5) Maintenance. The equipment and
functioning of each charged lquified hy-
drogen system shall be maintained in a
safe operating condition in accordance
with the requirements of this section.
Weeds or similar combustibles shall not
be permitted within 25 feet of any liqui-

fled hydrogen equipment.
2. In § 1910.104, paragraph (b) (10) 1s
revised to read as follows:
§ 1910,104 Oxygen.
L Wi - . - *

(b) Bulk oxygen systems. * * *

(10) Maintenance. The equipment and
functioning of each charged bulk oxygen
system shall be maintained In a safe
operating condition in accordance with
the requirements of this section. Wood
and long dry grass shall be cut back
within 15 feet of any bulk oxygen stor-
age container.

3. In §1910.106, paragraphs (a)(27),
(e)(2) (1) and (iD), and (d) (7) Gi) are
revised, paragraph (g) (1) (i) (d) and (e)
(3), and (g)(3)(vii) are revoked, and
paragraph (g)(3) (iv) (b) is revised to
read as follows:

§1910.106 Flammable and combustible
liquids.

(a) Definitions.* * *

(27) Protection for exposure shall
mean adequate fire protection for struc-
tures on property adjacent to tanks,
where there are employees of the estab-
lishment.

- - - * -

(¢) Piping, valves, and fittings. * * *

(2) Materials for piping, valves, and
fittings—(1) Required materials. Mate-
rials for piping, valves, or fittings shall
be steel, nodular iron, or malleable iron,
except as provided in paragraph (c) (2)
(iD), (iii) and (iv) of this section.

(ii) Exceptions. Materials other than
steel, nodular iron, or malleable iron may
be used underground, or if required by
the properties of the flammable or com-
bustible liquid handled. Material other
than steel, nodular iron, or malleable iron
shall be designed to specifications em-
bodying principles recognized as good
engineering practices for the material
used.

» L - - .
(d) Container and portable tank stor-
age. R

(7) Fireconirol.** *

(i) Sprinklers. When sprinklers are
provided, they shall be installed in ac-
cordance with § 1910.159.

- L - L B

(g) Service stations—(1) Storage and
handling— (i) General provisions. * * *

(d) [Revoked]

(e) - % %

(3) [Revokedl ,

(3) Dispensing systems.* * *
(iv) Dispensing units. * * *
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(b) (1) Only listed devices may be used
for dispensing Class I liquids. No such
device may be used if it shows evidence
of having been dismantled.

(2) Every dispensing device for Class
I liquids installed after December 31,
1978, shall contain evidence of listing
so placed that any attempt to dismantle
the device will result in damage to such

evidence, visible without disassembly
or dismounting of the nozzle.
L] - o L -
(vii) [Revoked]
L - L] * >

4. In §1910.107, paragraphs (b) (1)
and (d) (2) are revised to read as follows:

§ 1910.107 Spray finishing using flam-
mable and combustible materials.
L . - * *

(b) Spray booths—(1) Construction.
Spray booths shall be substantially con-
structed of steel, securely and rigidly
supported, or of concrete or masonry
except that aluminum or other sub-
stantial noncombustible material may
be used for intermittent or low volume
spraying. Spray booths shall be designed
to sweep air currents toward the exhaust
outlet.

. - - > L4

(d) Ventilation.* * *

(2) General. All spraying areas shall
be provided with mechanical ventilation
adequate to remove flammable vapors,
mists, or powders to a safe location and
to confine and control combustible resi-
dues so that life is not endangered.
Mechanical ventilation shall be kept in
operation at all times while spraying
operations are being conducted and for
a sufficient time thereafter to allow
vapors from drying coated articles and
drying finishing material residue to be
exhausted,

- * - - L

5. In § 1910.110, paragraph (f) (5) (iid)
is revised to read as follows:

§1910.110 Storage and handling of lig-
uefied petroleum gases.
» - L ] L -

(f) Storage of containers awaiting use
or resale. * * *

(5) Storage within special buildings
or rooms. 5 & 9

(iii) A portion of the exterior walls or
roof having an area not less than 10 per-
cent of that of the combined area of the
enclosing walls and roof shall be of ex-
plosion relieving construction.

- . - - *
Effective date. 'These amendments
shall become effective on June 13, 1974,
(Bec. 6, 84 Stat, 1593 (29 U.8.C. 855); Secre-
tary of Labor's Order No, 12-71, 36 FR 8754)
Signed at Washington, D.C,, this 11th
day of March 1974,

JOHN STENDER,
Assistant Secretary of Labor.

[FR Do¢.74-6092 Piled 8-14-74;8:45 am]
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PART 1999—PROCEDURE FOR THE PREP-
ARATION AND CIRCULATION OF ENVI-
RONMENTAL IMPACT STATEMENTS

On November 7, 1973, a proposed pro-
cedure for the preparation and issuance
of environmental impact statements was
published in the FEpEraL REGISTER (38
FR 30744), in accordance with the re-
quirements of the August 1, 1973 Guide-
lines of the Council on Environmental
Quality (CEQ) (38 FR 20550) . Interested
persons were given an opportunity to
submit written objections, data, views,
and arguments concerning the proposal.

Written comments were received from
The Dow Chemical Company, the Na-
tional Audubon Society, and the Min-
nesota Public Interest Research Group
(MPIRG). Dow urges that the proce-
dures be broadened to include solicita~-
tions of economic information. The Au-
dubon Society suggests that (1) the pro-
cedure should require the Director of
the Office of Standards to confer with
CEQ before determining whether an en-
vironmental impact statement need be
prepared, and that a joint determina-
tion be made, and (2) In emergency
cases parties that have commented on
statements, or citizens or agencies in the
area that could be affected by agency
action taken under emergency circum-
stances, be notified that such a deter-
mination is pending. MPIRG recom-
mends that the procedure contain pro-
visions similar to those prepared by The
Environmental Quality Council Staff in
Minnesota on September 5, 1973.

In addition to the written comments
received from the public, the proposal
was reviewed by the staff of CEQ for
compliance with its Guidelines, and by
the U.S. Department of Labor’s Office of
Standards for technical and administra-
tive feasibility.

In view of the small number of changes
suggested by the comments received,
the procedure has few modifications in
its final form.

1. A clarifying change is made in
§ 1999.2(c), where major actions which
are likely to require the preparation of
environmental impact statements are
identified. Instead of “the promulgation
of standards regulating the quality of
the environment in workplaces is ordi-
narily expected to be a major action”
the second sentence in paragraph (e)
reads, in part, “the promulgation, modi-
fication, or revocation of standards reg-
ulating environmental hazards to health
in the workplace may be a major action.”
Paragraph (c¢), as revised, is felt to be a
more accurate description of those Oc-
cupational Safety and Health Act
(OSHA) actlvities which are likely to
require environmental impact state-
ments.

2, In §1999.3, the provisions that the
Director of the Office of Standards shall
determine when an environmental im-
pact statement is required have remained
unchanged despite the Audubon Soci-
ety’s suggestion that the Director and
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the CEQ make a joint determination in
this regard. The suggestion has not been
adopted because the Office of Standards
has ultimate responsibility to comply
with the National Environmental Policy
Act of 1969 (NEPA) (42 U.S.C. 4332) in
connection- with the administration of
OSHA, and therefore should have ulti-
mate authority to make the determina~-
tion required by NEPA,

3. In §1999.3(d), the first sentence is
revised to read, in part, as follows:
“Where the Director determines that an
impact statement is required, either ini-
tially or after a previous determination
that one was not required, a short state-
ment indicating the reasons for such a
decision * * * shall be published * * *"
The amendatory phrase “either initially
or after a previous determination that
one was not required” makes clear that
the Director of the Office of Standards
need not be bound by his initial decision
not to prepare a statement, if upon re-
consideration or on the basis of new in-
formation it appears to him that an en-
vironmental impact statement is re-
quired. Also, the suggestion by Dow to
broaden this paragraph is not ac-
cepted, because this paragraph, as it
stands, requires the solicitation of
all relevant information, including eco-
nomic information.

4. Section 1999.4(h) of the proposed
procedure has been amended to state
that the Director, to the extent practi-
cable, should make draft environmental
impact statements available to the pub-
lic at least fifteen (15) days prior to the
time of hearings on proposed actions
which are the subject of such statements.
Paragraph (h) now also states that
the Director may, where appropriate,
hold public hearings solely for the pur-
pose of exploring the environmental im-
pact of a proposed action. Both changes,
it is believed, will serve to enhance pub-
lic participation prior to final agency ac-
tion. These changes also reflect the em-
phasis on public participation found in
the proposed regulations of the Environ-
mental Quality Council Staff of MPIRG.

5. An additional sentence has been
added to §1999.5(a) to require the Di-
rector to set forth in writing his decision
not to prepare a final environmental im-
pact statement if he so decides after hav-
ing circulated for comment a draft im-
pact statement. Such a decision shall be
available for public inspection. It is felt
that should the Director decide that an
environmental impact statement is no
longer required, he should set forth in
writing the reasons for his decision,
which should be available for public

on.

6. The first sentence in § 1999.5(b) of
the proposed procedure has been reword-
ed to insure that the final impact state-
ment will contain an analysis of all sig-
nificant comments, both comments sub-
mitted in writing and those received at
a hearing, A comparison of the proposal
with the MPIRG regulations suggested
the need to clarify this section.
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7. Section 1999.6, regarding emergency
circumstances, has been changed to re-
flect the suggestion from the National
Audubon Society. The procedure now
states that where the Director must take
action without complying with this pro-
cedure, he shall consult with CEQ re-
garding alternative procedures, which
may include informal consultation with
persons likely to be affected by the action.

8. Several editorial changes have been
made for reasons which are aprarent.
The issues discussed above are believed
to be the major points brought out by
agency review and public comments. Ac-
cordingly, after consideration of all com-
ments received and pursuant to section
102 of the National Environmental Policy
Act of 1969 (42 U.S.C. 4332), section 2(f)
of Executive Order 11514 of March 5,
1970 (3 CFR 1966-1970, Comp. p. 902),
and Secretary of Labor's Order No. 12-71
(36 FR 8754), 29 CFR Chapter XVII is
amended by adding thereto a new Part
1999, to read as set forth below.

Sec.
1989.1
1999.2

Purpose and scope.

Identification of actions likely to re-
quire environmental impact state-
ments.

Initial determination of need for an
impact statement.

Preparation and circulation of draft
environmental impact statements.

Preparation and circulation of final
environmental impact statements,

Emergency circumstances.

Effect of final impact statements
upon agency decisionmaking.

1999.8 Subsequent revisions of this part.

APPENDIX I—SuMMARY TO ACCOMPANY DRAFT
AND FINAL IMPACT STATEMENTS

AvurHorrry: Sec. 102, Pub. L. 91-190, 83
Stat. 852 (42 U.S.C. “332): EO 11514, 35 FR
4247, 3 CFR 1966-1970, Comp., p. 902; Secre-
tary of Labor's Order No. 12-T1 (36 FR 8754).

§ 1999.1 Purpose and scope.

(a) Section 102 of the National En-
vironmental Policy Act of 1969 (NEPA)
(42 U.S.C. 4332) directs that, to the full-
est extent possible, the policies, regula-
tions, and public laws of the United
States shall be interpreted and admin-
istered in accordance with the policies set
forth in the Act for the preservation of
the environment. More particularly, sec-
tion 102(2) (B) of NEPA requires all Fed-
eral agencies to develop methods and
procedures, in consultation with the
Council on Environmental Quality
(Council) which will insure that pres-
ently unquantified environmental ameni-
ties and values will be given appropriate
consideration in agency decisionmaking.

(b) Section 3(h) of Executive Order
11514 of March 5, 1970 (3 CFR 1966-1970,
Comp., p. 902) directs the Council to
issue guidelines to Federal agencies for
the preparation of environmental impact
statements. On August 1, 1973, the Coun-
cil published in final form its revised
Guidelines, 40 CFR Part 1500 (38 FR
20550).

(¢c) The purpose of this part is to
prescribe the policies and procedures to
be followed when environmental impact
statements are to be prepared in connec-

1999.3
1999 .4
1999.5

1999.6
1999.7
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tion with the administration of the Wil-
liams-Steiger Occupational Safety and
Health Act of 1970 (29 U.S.C. 651-678).

§ 1999.2 Identification of actions likely
10 require environmental impact
statements,

(a) Section 102(2) (C) of NEPA re-
quires all Federal agencies, including the
Occupational Safety and Health Admin-
istration (OSHA), to include a detailed
environmental impact statement “in
every recommendation or report on pro-
posals for legislation and other major
Federal actions significantly affecting
the quality of the human environment."
In addition, OSHA is required, pursuant
to 40 CFR 1500.6(c) of the Council’s
August 1, 1973 Guidelines, to identify
those actions it is authorized to take that
are likely to require environmental im-
pact statements and those actions that
are not likely to require impact state-
ments.

(b) The major activities involved in
implementing the Williams-Steiger Oc-
cupational Safety and Health Act of 1870
are the promulgation of occupational
safety and health standards and the
granting of particular variances fromthe
standards, approval of State plans for
the development and enforcement of
standards, inspection of workplaces for
compliance with applicable standards
and enforcement proceedings where vi-
olations of standards are believed to
exist.

(¢) Ordinarily, the granting of vari-
ances, approval of State plans, inspec-
tion and enforcement activities, and
requests for appropriations are not ex-
pected to be major Federal actions sig-
nificantly affecting the quality of the hu-
man environment, On the other hand,
the promulgation, modification, or rev-
ocation of standards regulating environ-
mental hazards to health in the work-
place may be a major action requiring
the preparation of an environmental im-
pact statement. Examples of such stand-
ards are those regulating exposure to
radiation, excessive noise, and harmful
airborne material.

§ 1999.3 Initial determination of need
for an environmental impact state-
ment.

(a) Whenever the Occupational Safe-
ty and Health Administration is consid-
ering a major Federal action, the Direc-
tor of the Office of Standards shall de~
termine whether an environmental im-
pact statement is required. The Director
shall be the official responsible for the
preparation and circulation of OSHA’s
impact statements (draft and final) re-
quired by this part. He shall also receive
comments on the statements, prepare the
comments of OSHA on impact state-
ments of other agencies, and perform all
other duties required by NEPA, Execu-
tive Order 11514, and the August 1, 1973
Guidelines (40 CFR Part 1500) relating
to the administration of the Williams-
Steiger Occupational Safety and Health
Act of 1970.

(b) The Director shall be responsive to
requests by the Council for the prepara-

tion of an impact statement, unless he
determines that one is not required. ITn
that case, he shall prepare a statement
indicating the reasons for such a decision
that will be available for public inspec-
tion under Part 1913 of this chapter.

(¢) If there is potential that a pro-
posed action may significantly affect the
human environment or that the environ-
mental impact of the action is likely to
be highly controversial, an impact state-
ment shall be prepared. A statement shall
also be prepared if it is reasonable to
anticipate a cumulatively significant im-
pact on the environment from a number
of actions which, individually, have a
limited environmental effect.

(d) Where the Director determines
than an impact statement is required,
either initially or after a previous deter-
mination that one was not required, a
short statement indicating the reasons
for such a decision and soliciting com-
ments that may be helpful in preparing a
draft impact statement shall be published
in the FEDERAL REGISTER as soOn as prac-
ticable after the determination is made,
The statement shall note that (1) a copy
of the draft impact statement, once it is
prepared, will be available to any mem-
ber of the public who requests an oppor-
tunity to comment on it; (2) any person
or agency submitting comments on the
draft impact statement to the Director
must at the same time forward five (5)
copies of the comments to the Council;
and (3) a 45 day period will be allowed
for the submission of comments on the
draft impact statement.

(e) If the Director determines that an
impact statement is not required for a
proposed action which: (1) Is identified
by § 1999.2(c) as an action that may re-
quire a statement; (2) is similar to ac-
tions which have previously required

- statements; or (3) was previously an-

nounced as the subject of a statement, he
shall set forth in writing the decision and
the reasons for it, which shall be available
for public inspection under Part 1913 of
this chapter.

(f) The Director shall maintain a list
of proposed actions for which impact
statements are under preparation, and a
list of determinations under paragraph
(e) of this section not to prepare such
statements. The lists shall be revised at
regular intervals, no less frequently than
quarterly each year. The Director shall
transmit each such revision to the Coun-
cil, which will periodically publish such
lists in the FeperAL REecIsTER. The lists
shall be made available for public inspec-
tion under Part 1913 of this chapter.

§ 1999.4 Preparation and circulation of
draft environmental impact state-
menis.

(a) After an initial determination of
the need for an impact statement, the
Director shall prepare and circulate &
draft impact statement as early as possi-
ble following the close of the period al-
lowed under § 1999.3(d) for public com-
ments, but no less than 90 days before
final agency action is taken. Where
OSHA is involved with at least one other
Federal agency in a major action that
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may significantly affect the human envi-
ronment, the Director shall consider the
possibility of joint preparation of an im-
pact statement, or, where appropriate,
designation of a single ‘“lead agency"” to
prepare the statement.

(b) A draft statement must satisfy,
at the time the draft is prepared, the re-
quirements established for final state-
ments by section 102(2) (C) of NEPA.
The draft impact statement shall include
a detailed statement on:

(1) The proposed action, its purposes
and the environment that will be
affected;

(2) The probable environmental im-
pact of the proposed action and the
sources of data used to identify, quantify,
and evaluate it;

(3) The relationship, if any, of the
proposed action to land use plans, poli-
cies, and controls for the affected area;

(4) The relationship between local
short-term uses of man's environment
and the maintenance and enhancement
of long~term productivity;

(5) Any probable adverse environ-
mental effects, including secondary or
indirect consequences, which cannot be
avoided should the proposal be imple-
mented;

(6) Any irreversible and irretrievable
commitments of resources which would
be involved in the proposed action should
it be implemented;

(7) Alternatives to the proposed action
including, where relevant, those not
within the existing authority of OSHA,
that would minimize or avoid its adverse
impact; and

(8) The interests and considerations
of Federal policy that are thought to
offset the adverse environmental effects
of the proposed action should the action
be adopted.

(¢) Highly technical analyses and data
shall be avoided in the body of the draft
impact statement. Such materials shall
be attached as appendices or footnoted
with adequate bibliographic references.

(d) Ten coples of the draft impact
statement shall be forwarded to the
Council, which will publish in the
FepErAL REGISTER & notice of its filing.

(e) The draft statement shall also be
circulated for comment, as soon as pos-
sible, to all Federal, Federal-State,
§tate. and local agencies which have
jurisdiction by. law or special expertise
with respect to the environmental impact
involved. Those agencies and their rele-
vant areas of expertise include those
identified in Appendices IT and III of
the Council's August 1, 1973 Guidelines,
40 CFR Part 1500, (38 FR 20550) . Wher~
ever a proposed action relates to air or
water quality, noise abatement and con-
trol, pesticide regulation, solid waste
disposal, generally applicable environ-
mental radiation criteria and standards,
or other provision of the authority of the
Administrator of the Environmental
Protection Agency is involved, the Direc~
tor shall submit such proposed action,
and the relative draft impact statement,
if any, to the Administrator for review
and comment in writing.
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(f) Copies of all draft impact state-
ments shall be available to any organiza-
tion or individual, without charge to the
extent practicable, or at a fee which is
not more than the actual cost of repro-
duction. A copy of the draft statement
shall in all cases be sent free of charge
to any applicant whose proposed action
is the subject of the statement.

(g) All agencies and private parties
shall be allowed a minimum of 45 days
for review and submission of comments
regarding a draft statement. The length
of the review period shall be calculated
from the date of publication in the
FEDERAL REGISTER of the Council’s listing
notifying the public of the issuance of
the impact statement. Where the Direc-
tor determines that a request for an
extension of time is meritorious, he may
extend the review period. Where no such
extension of time has been requested,
and no comments have been received
within the 45 day period, it may be pre-
sumed after 45 days that no agency or
party has any comment to make.

(h) In cases where a public hearing
is to be held on a proposed action which
is the subject of an environmental im-
pact statement, the impact of the pro-
posed action on the environment shall be
a proper issue at_the hearing. The Di-
rector, to the extent practicable, should
make the draft environmental impact
statement available to the public at least
fifteen (15) days prior to the time of such
a hearing. Also, the Director may, where
appropriate, hold public hearings solely
for the purpose of exploring the environ-
mental impact of a proposed action.

(1) The Director shall complete & sum-
mary sheet on each draft and final im-
pact statement that shall accompany the
statement. Appendix I of this part con-
tains the form to follow for completing
such a sheet.

§ 1999.5 Preparation and circulation of
final environmental impact state-
ments.

(a) After a draft impact statement
has been circulated and at least 45 days
have elapsed for review of it, the Direc-
tor may prepare a final impact state-
ment. If he decides not to prepare a final
statement he shall set forth in writing
his decision and the reasons for it, which
shall be available for public inspection
under Part 1913 of this chapter.

(b) The final impact statement shall
contain an analysis of all significant
comments received, including comments
received at a hearing. All substantive
comments received on the draft state-
ment (or summaries thereof where the
response has been exceptionally volumi-
nous) shall be attached to the final state-
ment, whether or not each such comment
is thought to merit individual discussion
in the text of the statement.

(¢) Ten copies of the final impact
statement, together with the substance
of all comments received on the draft
statement, shall be forwarded fo the
Council which will publish a notice
thereof in the FEDERAL REGISTER.
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(d) Copies of final impact statements,
with comments attached, shall be sent,
where practicable, to all Federal, Fed-
eral-State, State, and local agencies and
private organizations that made substan-
tial comments on the draft statement and
to individuals who requested a copy of
the final statement, as well as any appli-
cant whose proposal is the subject of the
statement. Copies shall also be sent to
all agencies that share jurisdiction and
expertise with OSHA in the area that
involves the proposed action. (See
§ 1999.4(e) and Appendices IT and III of
the Council’'s Guidelines, 40 CFR Part
1500, (38 FR 20550) .)

(e) In all cases, copies of final state-
ments shall be sent to the Environmental
Protection Agency to assist it in carry-
ing out its responsibilities under section
309 of the Clean Air Act.

(f) Once the final statement has been
prepared, the Director shall make the
statement, the comments received re-
garding the draft impact statement, and
any underlying documents, available to
the public pursuant to the Freedom of
Information Act (5 U.S.C. 552), without
regard to the exclusion of intra- or inter-
agency memoranda when such memo-
randa transmit comments of Federal
agencies on the environmental impact
of the proposed action, and in accord-
ance with Part 1913 of this chapter.
Where appropriate, the Director shall
utilize methods, in addition to the Coun-
cil’s noticing of the statement in the Fep-
ERAL REGISTER, to publicize the existence
of the environmental impact statement.

(g) In no case shall final agency ac-
tion be taken sooner than 30 days after
the publication in the FEpERAL REGISTER
of the Council’s listing notifying the pub-
lic of issuance of the final impact state-
ment, except as otherwise provided in
§ 1999.6.

(h) The Director may at any time sup-
plement or amend a draft or final im-
pact statement, particularly when sub-
stantial changes are made in the pro-
posed action, or significant new informa-
tion becomes available concerning its
environmental impact. In such cases, the
Director shall consult with the Council
with respect to the possible need for or
desirability of recirculation of the state-
ment for an appropriate length of time.

§ 1999.6 Emergency circumstances.

When emergency circumstances, over-
riding considerations of expense to the
Federal government, or impaired pro-
gram effectiveness make it necessary to
take an action with significant environ-
mental impact without observing the re-
quirements of §§ 1999.3, 1999.4 and 1999.5,
the Director shall consult as soon as pos-
sible with the Council regarding alterna-
tive procedures to be followed, which may
include informal consultation with per-
sons likely to be affected by the action.

§1999.7 Effect of final impact state-
ments upon agency decisionmaking.

In deciding whether to take an action
which is the subject of a final impact
statement, the Assistant Secretary of
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Labor for Occupational Safety and
Health will consider the final impact
statement and the comments thereon,
along with other considerations dictated
by the Williams-Steiger Occupational
Safety and Health Act of 1970.

§ 1999.8 Subsequent revisions of this
part. .
Any revision of this part will be pro-
posed and adopted only after prior con~
sultation with the Council and, in the
case of substantial revision, opportunity
for public comment. All revisions will be
published in the FEDERAL REGISTER.

APPENDIX I—SUMMARY TO ACCOMPANY
DRAFT AND FINAL IMPACT STATEMENTS

Check one: ( Draft. ( ) Final

Environmental Impact Statement.
Department of Labor, Occupational Safety

and Health Administration, Office of Stand-

ards, Applications Research Branch, Room

210, 1726 M Street NW., Washington, D.C.

20210.

(1) Name of action. (Check one) ()
Administrative action, ( ) legislative
action.

(2) Brief description of action and its pur-
pose, what States are affected, and what
other, If any, Federal actions are in the geo-
graphical area.

(3) Summary of environmental impacts
and adverse environmental impacts and ad-
verse environmental effects.

(4) Summary of major alternatives con-
sidered,

(5) (For draft statements) List all Fed-
eral, State, Federal-State, and local agencies
and other parties from which comments have
been requested. (For final statements) List
all Federal, State, Federal-State, and local
agencies and other parties from which writ-
ten comments have been received.

(6) Date draft statement (and final envi-
ronmental impact statement, if one has
been issued) was made available to the
Council and the public and the final date for
submission of comments.

Effective date. This Part 1999 shall be-
come effective March 15, 1974,

Bigned at Washington, D.C. this 11th
day of March 1974,

JOHN STENDER,
Assistant Secretary of Labor.

[FR Doc.74-6094 Filed 3-14-74;8:45 am]

Title 32—National Defense
SUBTITLE A—DEPARTMENT OF DEFENSE
CHAPTER VI—DEPARTMENT OF THE NAVY

SUBCHAPTER E—CLAIMS
PART 752—ADMIRALTY CLAIMS

On November 6, 1974, a new chapter
XII of the Manual of the Judge Advo-
cate General, Department of the Navy,
was promulgated throughout the Navy.
This new chapter XII revises admiralty
claims regulations and procedures within
the naval service. Those portions thereof
baving general applicability and legal
effect constitute a revision of 32 CFR
Part 752. Accordingly, effective March 15,
1974, Part 752 of 32 CFR Chapter VI is
revised to read as follows:

Sec,

7521 Scope.

76522 Organization.

762.3 Claims against the Navy,
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Sec.
7624 Affirmative claims,
752,56 Salvage.

AvrHORITY: 5 U.S.C. § 301, 10 U.S.C, § 5031,
and 10 US.C. §§ 7621-7623,

Nore: This Part 752 1s derived from chap-
ter XII of the Manual of the Judge Adyo-
cate General,

§ 752.1 Scope.

This part applies to admiralty-tort
claims. These include claims against the
United States for damage caused by a
vessel in the naval service or by other
property under the jurisdiction of the
Navy, or damage caused by a maritime
tort committed by an agent or employee
of the Nayy, and affirmative claims by
the United States for damage caused by
a8 vessel or floating object to Navy
property.

§ 752.2 Organization.

(a) Administrative authority of the
Secretary of the Navy. The Secretary of
the Navy has administrative authority
for settlement and direct payment,
where the amount paid does not exceed
$1,000,000 and where the matter is not
in litigation, of claims for damage
caused by naval vessels or by other prop-
erty under the jurisdiction of the Navy,
or damage caused by a maritime tort
committed by an agent or employee of
the Navy, and for towage or salvage
services rendered to naval vessels (10
U.S.C. 7622 (1970)). The Secretary also
has authority to settle affirmative ad-
miralty claims for damage caused by a
vessel or floating object to property un-
der the jurisdiction of the Navy (10
U.S.C. 7623 (1970)).

(b) Admiralty Division of the Office
of the Judge Advocale General. The
Navy’s admiralty-tort claims are handled
in the Admiralty Division of the Office
of the Judge Advocate General. In addi-
tion, there are stationed in several dis-
trict law centers, and in certain other
commands, judge advocates who are also
trained admiralty officers, and they act
locally in admiralty matters.

(c) Mission and policy. 'The primary
mission of the Admirglty Division is to
effect prompt and equitable settlemeénts
of admiralty claims, both against and in
favor of the United States. The settle-
ment procedure has evolved to eliminate
the expenses and delays arising out of
litigation and to obtain results advan-
tageous to the financial interests of the
United States. Where settlements can-
not be made, litigation ensues in the Fed-
eral courts. The final test of whether a
settlement is justified is the probable re-
sult of litigation. Settlements are there-
fore considered and determined by the
probable results of litigation. The pol-
icy of the Navy is to effect fair and
prompt settlements of admiralty claims
wherever legal liability exists.

(d) Admiralty-tort claims. As indi-
cated above, the Admiralty Division pri-
marily handles admiralty-tort claims.
These are claims for damage caused by
vessels in the naval service or by other
property under the jurisdiction of the

Navy, or damage caused by a maritime
tort committed by an agent or employee
of the Navy, and claims for damage
caused by a privately owned vessel to a
vessel or property of the Navy (affirma-
tive claims) . The Admiralty Division also
handles claims for towage and salvage
services rendered to a vessel in the naval
service.

(e) Admiralty-contract claims. Ad-
miralty-contract claims arising out of the
operations of the Military Sealift Com-
mand (MSC) are handled by its Office of
Counsel, MSC is responsible for the pro-
curement of vessels and space for the
commercial ocean transportation of De-
partment of Defense cargo, mail, and
personnel. It is also responsible for the
maintenance, repair, and alteration of
Government-owned vessels assigned to
it. The Office of Counsel, MSC, deals
with the various claims of a contract na-
ture which arise out of these operations,
These include claims for cargo damage,
charter hire, redelivery, general average,
and claims arising under MSC ship-
repair contracts.

(f) Damage caused by Navy contract
stevedores. Office of Counsel, Naval Sup-
ply Systems Command, has cognizance of
admiralty claims for damage caused by
Navy contract stevedores. Under these
stevedore contracts, the stevedoring com-
panies are responsible for negligent acts
of their employees which result in vessel
damage. It is important that the extent
of any such damage be accurately deter-
mined and promptly reported to the con-
tracting officer having cognizance of the
particular stevedore contract involved.

(g) Resolving conflicts. Admiralty-tort
claims, such as collision, personal-injury,
and death claims, are dealt with by the
Admiralty Division, irrespective of
whether an MSC vessel or other naval
vessel is involved. Whether any particu-
lar claim is to be handled by JAG or by
MSC, therefore, is determined by the na-
ture of the claim. Cases may arise which
could be handled by either office. If doubt
exists, such matters should be reported
both to JAG and to MSC. An agreement
will then be reached between the Admi-
ralty Division and the Office of Counsel,

MSC, as to how the incident should be
handled.

§ 752.3 Claims against the Navy.

(a) Settlement authority. 10 US.C.
7622 (1970), as amended by Public Law
92-417, 86 Stat. 654, provides settlement
authority for

(1) Damage caused by a vessel in the na-
val service or by other property under the
Jurisdiction of the Department of the Navy:
(2) compensation for towage or salvage serv-
ice, Including contract salvage, rendered to &
vessel in the naval service or to other prop-
erty under the jurisdiction of the Depart-
ment of the Navy; or (3) damage caused by
a maritime tort committed by any agent or
employee of the Department of the Navy or
by property under the jurisdiction of the
Department of the Navy.

The limit on the Secretary's settlement
authority is a payment of $1,000,000. A
claim which is settled for an amount over
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