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in the determination of such figure. 
Therefore, it is found that it is unneces
sary to issue this Treasury decision with 
notice and public procedure thereon 
under subsection (b) of 5 U.S.C. 553 or 
subject to the effective date limitation of 
subsection (d) of that section.

[seal ] F redric W. H ic k m a n ,
Assistant Secretary of the Treasury. 

[FR Doc. 74-6048 Filed 3-14-74;8:45 am]

[T.D. 7306]

TAXPAYER IDENTIFYING NUMBERS
By a notice of proposed rule making 

appearing in the F ederal R egister for 
Wednesday, December 5, 1973 (38 FR 
33490), amendments to the Income Tax 
Regulations (26 CFR Part 1), the Em
ployment Tax Regulations (26 CFR Part 
31), and the Regulations on Procedure 
and Administration (26 CFR Part 301) 
under sections 6109, 6676 and 7701 of the 
Internal Revenue Code of 1954 were pro
posed in order to revise the rules re
lating to taxpayer identifying numbers.

The most precise and concise ihethod 
for identifying taxpayers in the auto
mated recordkeeping system of the In
ternal Revenue Service is through the use 
of taxpayer identifying numbers. The 
existing regulations under section 6109 
set forth detailed requirements with re
spect to taxpayer identifying numbers. 
The proposed regulations described the 
two types of taxpayer identifying num
bers, told taxpayers where to apply fpr 
them, and informed taxpayers that they 
must give all taxpayer identifying num
bers required by the forms and related 
instructions.

This Treasury decision contains two 
minor changes from the notice of pro
posed rule making. One is the addition 
of a sentence to draw attention to the 
fact that requirements relating to infor
mation to be furnished to the Bureau of 
Alcohol, Tobacco and Firearms are un
changed by this Treasury decision. Pur
suant to paragraph 4(a) of Treasury 
Order 221, published in the F ederal 
R egister for June 10,1972 (37 FR 11696), 
certain regulations of the Internal Reve
nue Service, including pertinent sections 
of 26 CFR Part 301, continue in effect as 
regulations of the Bureau of Alcohol, 
Tobacco and Firearms until superseded 
or revised. The Director, Bureau of A l
cohol, Tobacco and Firearms has, there
fore, joined as a signatory to this Treas
ury decision.

The other change is the updating of 
cross references to parts of the Code of 
Federal Regulations by replacing the 
references to the January 1, 1972 re
vision with references to the April 1,1973 
revision. The two revisions are identical 
with respect to the regulations under 
section 6109.

Adoption of amendments to the regu
lations. After consideration of all such 
relevant matter as was presented by in
terested persons regarding the rules pro
posed, the amendment of the regulations 
as proposed is hereby adopted, subject 
to the changes set forth below.

P aragraph 1. Section 1.6109-1, as set 
forth in paragraph 1 of the appendix to 
the notice of proposed rule making, is 
changed by revising paragraph (b ). The 
revised paragraph reads as set forth 
below. _

P ar. 2. Section 31.6109-1, as set forth 
in paragraph 2 of the appendix to the 
notice of proposed rule making, is
changed by revising paragraph (b ). The 
revised paragraph reads as set forth 
below.

P ar. 3. Section 301.6109-1, as set forth 
in paragraph'3 of the appendix to the 
notice of proposed rule making, is
changed by revising paragraph (h ) . The 
revised paragraph reads as set forth 
below.
(This Treasury decision is issued under the 
authority contained in section 7805 of the 
Internal Revenue Code o f 1954 (68A Stat. 
917; 26 U.S.C. 7805).)

[ seal]  R ex  D. D avis ,
Director, Bureau of Alcohol, 

Tobacco and Firearms.
D onald C. A lexander , 

Commissioner of Internal Revenue.
Approved: March 11,1974.

Jo h n  H. H a ll ,
Deputy Assistaht Secretary 

of the Treasury.
PART 1— INCOME TAX; TAXABLE YEARS 
BEGINNING AFTER DECEMBER 31, 1953

P aragraph 1. Section 1.6109-1 is 
amended to read as follows:
§ 1.6109—1 Identifying numbers.

(a) Information to be furnished after 
[ insert 30 days after final regulations are 
filed by the Federal Register]. For pro
visions concerning the requesting and 
furnishing of identifying numbters with 
respect to returns, statements, and other 
documents which must be filed after 
April 15, 1974, see § 301.6109-1 of this 
chapter (Regulations on Procedure and 
Administration).

(b) Information to be furnished before 
[ insert 31 days after final regulations are 
filed by the Federal Register]. For pro
visions concerning the requesting and 
furnishing of identifying numbers with 
respect to returns, statements, and other 
documents which must be filed before 
April 16, 1974, see 26 CFR §1.6109-1 
(revised as of April 1,1973).

PART 31— EMPLOYMENT TAXES; APPLI
CABLE ON AND AFTER JANUARY 1, 1955

P ar. 2. Section 31.6109-1 Is amended 
to read as follows:
§ 31.6109—1 Supplying o f identifying 

numbers.
(a) In  general. The returns, state

ments, and other documents required to 
be filed under this subchapter shall re
flect such identifying numbers as are 
required by each return, statement, or 
document and its related instructions. 
See § 301.6109-1 of this chapter (Regula
tions on Procedure and Administration).

(b) Effective date. The provisions of 
this section are effective for information 
which must be furnished after April 15, 
1974. See 26 CFR § 31.6109-1 (revised as 
of April 1, 1973) for provisions with re
spect to information which must be fur
nished before April 16, 1974.

PART 301— PROCEDURE AND 
ADMINISTRATION

P ar. 3. Section 301.6109-1 is amended 
to read as follows:
§ 301.6109—1 Identifying numbers.

(aY In  general. There are two types of 
taxpayer identifying numbers: sooial se
curity numbers and employer identifica
tion numbers. Social security numbers 
take the form 000-00-0000, while em
ployer identification numbers take the 
form 00-0000000. Social security num
bers identify individual persons and es
tates of decedents, while employer iden
tification numbers identify corporations, 
partnerships, nonprofit associations, 
trusts, and similar nonindividual persons. 
Both types of taxpayer identifying num
bers are used by individuals who are em
ployers or who are engaged in trade or 
business as sole proprietors, as required 
by returns, statements or other docu
ments and their related instructions. 
Such documents often require an indi
vidual’s own social security number in 
connection with his individual taxes, and 
his employer identification number in 
connection with his business taxes.

(b) Use of one’s own number. Every 
person who files under this title a return, 
statement, or other document shall fur
nish his taxpayer identifying number as 
required by the forms and the instruc
tions relating thereto. A person whose 
number must be included on a document 
filed by another person shall give the 
taxpayer identifying number so required 
to the other person on request. For pro
visions dealing specifically with the duty 
of employees with respect to their social 
security numbers, see paragraphs (a) 
and (b) of § 31.6011(b)-2 of this chapter 
(Employment Tax Regulations). For 
provisions dealing specifically with the 
duty of employers with respect to em
ployer identification numbers, see § 31.- 
6011(b)-1 of this chapter (Employment 
Tax Regulations).

(c) Use of another’s number. Every 
person required under this title to file a 
return, statement, or other document 
shall furnish such taxpayer identifying 
numbers of other persons as required by 
the forms and the instructions relating 
thereto. I f  he does not know the taxpayer 
identifying number of the other person, 
he shall request such number of the other 
person. A request should state that the 
identifying number is required to be fur
nished under authority of law. When the 
person filing the return, statement, or 
other document does not know the num
ber of the other person, and has com
plied with the request provision of this 
paragraph, he shall sign an affidavit on 
the transmittal document forwarding
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such returns, statements, or other docu
ments to the Internal Revenue Service» 
so stating. A person required to file a tax
payer identifying number shall correct 
any errors in such filing when his atten
tion has been drawn to them.

(d) Obtaining a taxpayer identifying 
number— (1) Social security number. 
Any individual required to furnish a so
cial security number pursuant to para
graph (b) of this section shall apply for 
one, if he has not done so previously, on 
Form SS-5, which may be obtained from 
any Social Security Administration or 
Internal Revenue Service office. He shall 
make such application far enough in ad
vance of the first required use of such 
number to permit issuance of the number 
in time for compliance with such re
quirement. The form, together with any 
supplementary statement, shall be pre
pared and filed in accordance with the 
form, instructions, and regulations ap
plicable thereto, and shall set forth fully 
and clearly the data therein called for. 
Individuals who are ineligible for or do 
not wish to participate in the benefits 
of the social security program shall nev
ertheless obtain a social security number 
if they are required to furnish such a 
number pursuant to paragraph (b) of 
this section.

(2) Employer identification number. 
Any person required to furnish an em
ployer identification number pursuant to 
paragraph (b) of this section shall apply 
for one, if he has not done so previously, 
on Form SS-4, which may be obtained 
from any office of the Internal Revenue 
Service. He shall make such application, 
far enough in advance of the first re
quired use of such number to permit 
issuance of the number in time for com
pliance with such requirement. The form, 
together with any supplementary state
ment, shall be prepared and filed in ac
cordance with the form, instructions, and 
regulations applicable thereto, and shall 
set forth fully and clearly the data 
therein called for.

(e) Banks, and brokers and dealers in 
securities. For additional requirements 
relating to deposits, share accounts, and 
brokerage accountss see 31 CFR 103.34 
and 103.35.

(f) Penalty. For penalty for failure to 
supply identifying numbers, see section 
6676 and § 301.6676-1.

(g> Nonresident alien exclusion. This 
section shall not apply to nonresident 
aliens, foreign corporations, foreign part
nerships, or foreign private foundations 
that do not have income effectively con
nected with the conduct of a trade or 
business within the United States and 
do not have an office or place of business 
or a fiscal or paying agent in the United 
States.

(h) Effective date. The provisions of 
this section are effective for information 
which must be furnished after April 15, 
1974. See the parts of 26 CFR (revised as 
of April 1,1973) which relate to the par
ticular tax for provisions with respect to 
information which must be furnished be
fore April 16, 1974, and for information 
which must be furnished to the Bureau 
of Alcohol, Tobacco and Firearms prior
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to the effective date of comparable pro
cedural regulations promulgated by the 
Bureau in 27 CFR Part 70. Nothing con
tained in the regulations under section 
6109 shall limit the authority of the In
ternal Revenue Service to obtain tax
payer identifying numbers required be
fore or after the effective date of this 
paragraph after notice is served upon the 
taxpayer pursuant to section 6001.

P ar. 4. Paragraph (a) of § 301.6676-1 is 
amended by replacing the phrase “ Under 
§ 1.6109-1 (b ) (2 )” with “Under §301.- 
6109-1 (c ) ” . It  reads as follows:
§ 301.6676—1 Penalty for failure to sup

ply identifying number.
(a) In  general. Except as provided in 

paragraph (c) of this section, if any per
son who is required by the regulations 
under section 6109—

(1) To include his identifying number 
in any return, statement, or other docu
ment,

(2) To furnish his identifying number 
to another person, or

(3) To include in any return, state
ment, or other document made with re
spect to another person the identifying 
number of such other person,
fails to comply with such requirement at 
the time prescribed by such regulations, 
such person shall pay a penalty of $5 for 
each such failure. Such penalty shall be 
paid in the same manner as tax upon 
the issuance of a notice and demand 
therefor. Under § 301.6109-1 (c) a payer 
is required to request the identifying 
number of the payee. If, after such a re
quest has been made, the payee does not 
furnish the payer with his identifying 
number, the penalty will not be assessed 
against the payer.

♦ * * * ♦
P ar. 5. Section 301.7701-11 is amended 

to read as set forth below:
§ 301.7701—11 Social security number.

For purposes of this chapter, thè term 
“social security number” means the tax
payer identifying number of an individ
ual or estate which is assigned pursuant 
to section 6011 (b) or corresponding pro
visions of prior law, or pursuant to sec
tion 6109,' and in which nine digits are 
separated by hyphens as follows: 000-00- 
0000. Such term does not include a num
ber with a letter as a suffix which is used 
to identify an auxiliary beneficiary under 
the social security program. The terms 
“account number’1 and “social security 
number” refer to the same number.

P ar. 6. Section 301.7701-12 is amended 
to read as set forth below:
§ 301.7701—12 Employer identification 

number.
For purposes of this chapter, the term 

“employer identification number” means 
the taxpayer identifying number of an 
individual or other person (whether or 
not an employer) which is assigned pur
suant to section 6011 (b) or correspond
ing provisions of prior law, or pursuant 
to section 6109, and in which nine digits 
are separted by a hyphen, as follows: 
00-0000000. The terms "employer identi-
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fication number”  and “ identification 
number”  (defined in § 31.0-2(a) (11) of 
this chapter (Employment Tax Regula
tions) ) refer to the same number.

[FR Doc.74-6046 Tiled 3-14-74; 8 :45 am ]

[TX>. 7308]

PART 12— TEMPORARY INCOME TAX REG
ULATIONS UNDER THE REVENUE ACT 
OF 1971

Activities Not Engaged in for Profit
The following regulations relate to sec

tion 183(e) of the Internal Revenue Code 
of 1954, as added by section 311(a) of 
the Revenue Act of 1971 (85 Stat. 525), 
which permits a taxpayer to elect to 
postpone the determination of the pre
sumption that an activity is engaged in 
for profit if it is profitable in two years 
during a period of five consecutive years 
(seven consecutive years in the case of 
activities concerning the breeding, train
ing, showing or racing of horses) . _

The regulations provide, generally, that 
an election with respect to an activity 
shall be made by filing a statement with 
the service center where the taxpayer’s 
return is filed within three years after the 
due date of the return (determined with
out regard to extensions) for the first 
taxable year in which the taxpayer en
gages in such activity or, if earlier, upon 
notice that a district director proposes 
to disallow deductions attributable to an 
activity not engaged in for profit under 
section 183, by filing a statement with 
the district director who issued such 
notification within 60 days after such 
notice. (For purposes of the election a 
taxpayer shall be treated as not having 
engaged in any activity during any tax
able year beginning before January 1, 
1970.) The election must include a gen
eral extension of the three year statute 
of limitations, with respect to all years 
in the five or seven year period, com
mencing with the year in which the tax
payer first engages in the activity, to 18 
months after the due date of the return 
(determined without regard to exten
sions) for the last taxable year in the 
five or seven year period.

The regulations set forth herein are 
temporary and are designed to provide 
rules governing the manner and time for 
making an election to postpone a deter
mination of whether an activity is en
gaged in for profit. The regulations are 
effective until the issuance of final reg
ulations to be prescribed by the Com
missioner and approved by the Secretary 
or his delegate.

In order to provide such temporary 
regulations under section 183(e) of the 
Internal Revenue Code.of 1954, the fol
lowing regulations are adopted:

Section 12.9 is added immediately fol
lowing § 12.8 and reads as follows:
§ 12.9 Election to postpone determina

tion with respect to the presumption 
described in section 183 (d ).

(a) In  general. An individual, electing 
small business corporation, trust or es
tate may elect in accordance with the
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rules set forth In this section to post
pone a determination whether the pre
sumption described in section 183(d) 
applies with respect to any activity in 
which the taxpayer engages until after 
the close of the fourth taxable year 
(sixth taxable year, in the case of an ac
tivity described in § 1.183-1 (c) (3) ) fol
lowing the taxable year in which the tax
payer first engages in such activity. The 
election must be made in accordance with 
the applicable requirements of para
graphs (b ), (c) and (d) of this section. 
Except as otherwise provided in para
graphs (c) and (e) of this section, an 
election made pursuant to this section 
shall be binding for the first taxable year 
in which the taxpayer first engages in the 
activity and for all subsequent taxable 
years in the five (or seven) year period 
referred to in the first sentence of this 
paragraph. For purposes of this section, 
a taxpayer shall be treated as not having 
engaged in an activity during any taxable 
year beginning before January 1,1970.

(b) Period to which an election ap
plies. An individual, trust, estate, or 
small business corporation may make the 
election. The five year presumption pe
riod (seven year presumption period in 
the case of an activity described in 
§ 1.183-1 (c) (3 )) to which the election 
shall apply shall be the five (or seven) 
consecutive taxable years of such tax
payer beginning with the taxable year in 
which such taxpayer first engages in the 
activity. For purposes of this section, a 
taxpayer who engages in an activity as 
a partner, engages in it in each of his 
taxable years with or within which ends 
a partnership year during which the ac
tivity was carried on by thp partnership.

(c) Time for making an election. A 
taxpayer who is an individual, trust 
estate or small business corporation may 
make the election provided in § 183(e) 
by filing the statement and consents re
quired by paragraph (d) of this section 
within—

(1) 3 years after the due date of such 
taxpayer’s return (determined without 
extensions) for the taxable year in which 
such taxpayer first engages in the activ
ity, but not later than

(2) 60 days after such taxpayer re
ceives a written notice (if any) from a 
district director that the district director 
proposes to disallow deductions attribut
able to an activity not engaged in for 
profit under section 183.

The provisions of paragraph (c) (2) of 
this section shall in no event be con
strued to extend the period described in
(c) (1) of this section for making such 
election. Notwithstanding the time pe
riods prescribed in paragraph (c) (1) and
(2) of this section, if no election has been 
made before a suit or proceeding de
scribed in section 7422(a) is maintained 
or a petition is filed in the Tax Court 
for^a redetermination of a deficiency for 
any taxable year within the presumption 
period to which the election would apply, 
no election may be made except with the 
consent of the Commissioner which will 
not be given unless no appreciable delay 
in the suit or proceeding will be caused.

(d) Manner of making election. (1)

RULES AND REGULATIONS
The election shall be made by the indi
vidual, trust, estate, or electing small 
business corporation, as the case may be, 
engaged in the activity, by filing a state
ment which sets forth the following 
information^—

(1) The name, address, and taxpayer 
identification number of such taxpayer, 
and, i f  applicable, of the partnership in 
which he engages in the. activity,

(ii) A  declaration stating that the 
taxpayer elects to postpone a determina
tion as to whether the presumption de
scribed in section 183(d) applies until 
after the close of the taxpayer’s fourth 
taxable year (sixth taxable year, in the 
case of an activity described in § 1.183-1
(c) (3 )) following the taxable year in 
which the taxpayer first engaged in such 
activity and identifying that first such 
taxable year, and,

(iii) A description of each activity (as 
defined in § 1.183-1 (d) (1 )) with respect 
to which the election is being made.

(2) For an election to the be effective, 
there must be attached to the statement 
properly executed consents, in the form 
prescribed by the Commissioner, extend
ing the period prescribed by section 6501 
for the assessment of any tax to a date 
which is not earlier than 18 months after 
the due date of the return (determined 
without extensions) for the final year in 
the presumption period to which the 
election applies, as follows:

(i) Consents for each of the taxpayer’s 
taxable years in the presumption period 
to which the election applies.

(ii) I f  the election is made by an elect
ing small business corporation, a consent 
of each person who is a shareholder dur
ing any taxable year to which the elec
tion applies, for each of such sharehold
er’s taxable years with or within which 
end each of the corporation’s taxable 
years in the presumption period,

(iii) I f  a taxpayer referred to in para
graph (d) (2) (i) of this section or share
holder referred to in paragraph (d) (2) 
(ii) of this section is married at the time 
of the election, in the case of his present 
spouse, a consent for each of such- 
spouse’s taxable years which correspond 
to the taxable years (other than prior 
years of the shareholder during no part 
of which he was a shareholder) for 
which consents are required by para
graph (d) (2) (i) or (ii) of this section as 
the case may be. Such consents shall not 
be construed to shorten the period de
scribed in section 6501 for any taxable 
year within the presumption period to 
which the election applies.

(3) The statement, with the required 
consents attached, shall be filed—

(i) With the service center at which 
the taxpayer making the election is re
quired to idle his return, or

(ii) I f  the taxpayer is notified by a 
district director that, pursuant to sec
tion 183 he is proposing to disallow de
ductions with respect to an activity not 
engaged in for profit, with such district 
director.

(e) Subsequent invalidations. If, after 
a timely election has been made, but still 
within the presumption period, a suit 
or proceeding (as described in section

7422(a)) is maintained by the electing 
taxpayer, a shareholder referred to in 
paragraph (d) (2) (ii) of this section, or 
spouse referred to in paragraph (d) (2)
(iii) of this section for any taxable year 
for which a consent is required by this 
section and the taxpayer, shareholder, 
or spouse has not been issued a notice 
of deficiency (as described in section 
6212(a)) with respect to such taxable 
year such election shall not be effective 
to postpone the determination whether 
the presumption applies, for such taxable 
year, but the consents extending the 
statute of limitations filed with the elec
tion shall not thereby be invalidated. 
The immediately preceding sentence- 
shall not apply to a suit pr proceeding 
maintained by the spouse of an electing 
taxpayer for a taxable year for which 
such spouse has filed a separate return, 
or a suit or proceeding maintained by 
a shareholder for a taxable year in 
which he was not such a shareholder. An 
election by an individual taxpayer or 
electing small business corporation, shall 
be subsequently invalidated for all years 
in the presumption period to which it 
had applied if—

(1) The electing taxpayer or share
holder taxpayer files a joint return for 
one of the first three (five, in the case 
of an activity described in § 1.183-1 (c)
(3 )) taxable years in such presumption 
period, and

(2) The spouse with whom he files 
such joint return has not previously 
executed a consent described in para
graph (d) (2) (iii) of this section, and

(3) Within one year after the filing 
of such joint return (or, if later, 90 days 
after March 14, 1974), such spouse has 
not filed a consent described in para
graph (d) (2) of this section.
An election by an electing small busi
ness corporation shall be invalidated 
for all years in the presumption period 
to which it applies if a person who was 
not a shareholder on the date of election 
becomes a shareholder during the first 
three (or five) years of the presumption 
period to which election applies and 
does not, within 90 days after the 
date on which he becomes a shareholder 
(or, if  later, 90 days after March 14, 
1974), a consent required by paragraph
(d )(2 ) of this section. Invalidation of 
the election by operation of this para
graph will in no case affect the validity 
of the consents filed with such election.

(f )  Extension of time for filing elec
tion in hardship cases. The Commis
sioner may upon application by a tax
payer, consent to an extension of time 
prescribed in this section for making an 
election if he finds that such an exten
sion would be justified by hardship in
curred by reason of the time at which 
this section is published. The burden 
will be on the taxpayer to establish 
that under the relevant facts the Com
missioner should so eonsent.

Because of tlW need for immediate 
guidance with respect to the provisions 
contained in this Treasury decision, it is 
found impracticable to issue it with no
tice and public procedure thereon under 
subsection (b) of section 553 of title 5
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of the United States Code or subject to 
the effective date limitation of subsec
tion (d) of that section.
(Sec. 7805, Internal Revenue Code o f 1054 
(68A Stat. 917; 26 U.S.C. 7805))

D onald C. A lexander, 
Commissioner of Internal Revenue.

Approved: March 12,1974.
Jo h n  H . H a ll ,

Deputy Assistant Secretary 
of the Treasury

(PR Doc.74-6040 Piled 3-14-74;8:45 am]

PART 172— DISPOSITION OF SEIZED 
PERSONAL PROPERTY

Recodification of Regulations
Cross R eference : For. a document 

recodifying 26 CFR Part 172 as 27 CFR 
72 see FR Doc. 74-6044, infra.

[TD . 7805]

PART 301— PROCEDURE AND
ADMINISTRATION
'Federal Tax Liens

By a notice of proposed rule making 
appearing in the F ederal R egister for 
Saturday, August 28,1971 (36 FR 17355), 
amendments to the Regulations on Pro
cedure and Administration (26 CFR 
Part 301) were proposed in order to con
form such regulations to changes in the 
Internal Revenue Code of 1954 made by 
sections 107, 108, 110, 111, 112,'and 113 
of the Federal Tax Lien Act of 1966 (80 
Stat. 1140, 1142, 1145, 1146). After con
sideration of all such relevant matter as 
was presented by interested persons re
garding the rules proposed, certain 
changes were made, and the proposed 
amendments of the regulations, subject 
to the changes indicated below, are 
adopted by this document.

This document contains amendments 
to the regulations relating to Federal tax 
liens, proceedings by taxpayers and third 
parties, and the sale of personal property 
and administration of real estate ac
quired by the United States in payment 
of debts arising under the internal rev
enue laws.

Under § 301.7426—1(a) (1), any per
son, other than the taxpayer against 
whom is assessed the tax out of which 
a levy arises, may bring a civil action 
against the United States in a district 
court of the United States based upon 
such person’s claim that he has an inter
est in, or a lien on, property which is 
senior to the interest or lien of the 
United States and that the property was 
wrongfully levied upon. With respect to 
a wrongful levy, the forms of relief which 
way be granted by a district court are 
set forth under § 301.7426-1 (b) (1 ). Re
lief may be granted under these provi
sions only if the property levied upon be
longs to a person other than the tax
payer or if the levy or sale pursuant 
to levy will irreparably injure or destroy 
an Interest or lien which is senior to the
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interest or lien of the United States'. Sec
tion 301.7426-1 (b ), as changed, sets 
forth an example of a wrongful levy 
Under subparagraph (2). Accordingly, 
subparagraphs (2) and (3) of proposed 
§ 301.7426-1 (b) are redesignated as sub- 
paragraphs (3) and <4) of § 301.7426-1
(b) as adopted by this document.

Example (1) of proposed § 301.6532- 
3(c) is revised by this document to clar
ify the calculation of the period of limi
tations illustrated therein. Further, ref
erences to the Alcohol, Tobacco, and 
Firearms Division and the Division of 
Loans and Currency in §§ 301.7403- 
Ha) and 301.7505-1 (a) (1), respectively, 
are revised to reflect reorganizational 
changes.

Pursuant to paragraph 4(a) of Treas
ury order 221, published in the F ederal 
R egister for June 10,1972 (37 FR 11696), 
certain regulations of the Internal Rev
enue Service continue in effect as 
regulations of the Bureau of Alcohol, 
Tobacco, and Firearms until superseded 
or revised. The regulations amended by 
this Treasury decision are among those 
that continue to apply for purposes of 
the laws administered by the Bureau in 
addition to applying for purposes of the 
laws administered by the Internal 
Revenue Service. The Director, Bureau 
of Alcohol, Tobacco, and Firearms has, 
for, this reason, joined as a signatory to 
this Treasury decision.

Adoption of amendments to the regu
lations. On August 28,1971, notice of pro
posed rule making to conform the Regu
lations on Procedure and Administra
tion (26 CFR Part 301) to changes in the 
Internal Revenue Code of 1954 made by 
sections 107, 108, 110, 111, 112, and 113 
of the Federal Tax Lien Act of 1966 (80 
Stat. 1140, 1142, 1145, 1146) was pub
lished in the F ederal R egister (36 FR 
17355). After consideration of all such 
relevant matter as was presented by 
interested persons regarding the rules 
proposed, the amendment of the regu
lations as proposed is hereby adopted, 
subject to the changes set forth below.

P aragraph 1. Example (1) of § 301.6532- 
3(c), as set forth in paragraph 5 of the 
appendix to the notice of proposed rule 
making, is revised to read as set forth 
below.

P ar. 2. The historical note for 
§ 301.7402, as. set forth in paragraph 6 
of the appendix to the notice of proposed 
rule making, is revised to read as set 
forth below.

P ar. 3. Paragraph (a) of § 301.7403-1, 
as set forth in paragraph 8 of the ap
pendix to the notice of proposed rule 
making, is revised to read as set forth 
below.

P ar. 4. Section 301.7426-1 (b ), as set 
forth in paragraph 14 of the appendix 
to the notice of proposed rulemaking, is 
changed by redesignating subparagraphs
(2) and (3) as subparagraphs (3) and
( 4 ) , respectively, and by inserting a new 
subparagraph (2) immediately after sub- 
paragraph (1). These redesignated and 
added provisions read as set forth below.

P ar. 5. Subparagraph (1 ) of §301.- 
7505-1 (a ), as set forth in paragraph 16

9949

of the appendix to the notice of proposed 
rule making, is revised to read as set forth 
below.
(This Treasury decision is issued under the 
authority contained in section 7805 o f the 
Internal Revenue Code of 1954 (68A Stat. 
917; 26 U.S.C. 7805).)

[ seal] R ex D. D av is ,
Director, Bureau of Alcohol, 

Tobacco and Firearms.
D onald  C. A lexander, 

Commissioner of Internal Revenue.
Approved: March 11,1974.

Jo h n H. H a ll ,
Deputy Assistant

Secretary of the Treasury.
P aragraph 1. Section .301.6322 is. 

amended by revising section 6322 and by 
adding a historical note to read as 
follows:
§ 301.6322 Statutory provisions; period 

of lien. .
Sec. .6322. Period o f lien. Unless another 

date is specifically fixed by law, the lien im
posed by section 6321 shall arise at the time 
the assessment is made and shall continue 
until the liability for the amount so assessed 
(or a judgment against the taxpayer arising 
out of such liability) is satisfied or becomes 
unenforceable by reason o f lapse of time.
[Sec. 6322 as amended by sec. 113(a), Fed
eral Tax Lien Act 1966 (80 Stat. 1146) ]

P ar. 2. Section 301.6502 is amended by 
revising subsection (a) of section 6502 
and by adding a historical note to read as 
follows:
§ 301.6502 Statutory provisions; collec

tion after assessment.
Sec. 6502. Collection after assessment—

(a) Length of period. Where the assessment 
of any tax imposed by this title has been 
made within the period of limitation prop
erly applicable thereto, such tax may be col
lected by levy or by a proceeding in court, 
but only if  the levy is made or the proceeding 
begun—

(1) Within 6 years after the assessment 
of the tax, or

(2) Prior to the expiration of any period 
for collection agreed upon in writing by the 
Secretary or his delegate and the taxpayer 
before the expiration of such 6-year period 
(or, i f  there is a release of levy under section 
6343 after such 6-year period, then before 
such release).

The period so agreed upon may be extended 
by subsequent agreements in writing made, 
before the expiration of the period previously 
agreed upon. The period provided by this 
subsection during which a tax may be col
lected by levy shall not be extended or cur
tailed by reason of a judgment against the 
taxpayer.

• . • ' * • _ *
[Sec. 6502 as amended by sec. 113(b) Federal 
Tax Lien Act 1966 (80 Stat. 1146) ]

P ar. 3. Section 301.6502-1 is amended 
by adding a new subparagraph (3) to 
paragraph (a ) to read as follows:
§ 301.6502—1 Collection after assess

ment.
(a ) Length of period. • * •
(3) The period provided by section 

6502(a) and this section shall not be
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extended or curtailed by reason of a 
judgment against a taxpayer. Therefore, 
a personal judgment rendered against a 
taxpayer arising out of an unpaid as
sessed tax liability will not extend the 
period during which the liability may be 
collected by levy. Similarly, the period 
during which the liability may be col
lected by levy is not curtailed by the fact 
that the United States secures such a 
judgment. For example, if  the United 
States secures a personal judgment aris
ing out of a tax liability assessed 4 years 
earlier, the liability may be collected in 
any manner provided by section 7403 or 
in any manner provided for the enforce
ment of a judgment or, during the re
maining 2 years of the 6 year statutory 
period, by levy as if such judgment had 
not been secured.

* * * - * *
P ar. 4. Section 301.6532 is amended 

by adding a new subsection (c) to sec
tion 6532 and by amending the historical 
note to read as follows:
§301.6532 Statutory provisions; pe

riods o f limitation on suits. 
* * * * *

(c ) Suits by persons other than taxpay
ers— (1) General rule. Except as provided by 
paragraph (2) ,  no suit or proceeding under 
section 7426 shall be begun after the expira
tion of 9 months from the date of the levy 
or agreement giving rise to such action.

(2) Period when cl-'im is filed. I f  a request 
is made for the return of property described 
in section 6343(b), the 9-month period pre
scribed in paragraph ( 1 ) shall be extended 
for a period of 12 months from the date of 
filing o f such request or for a period of 6 
months from the date of mailing by regis
tered or certified mail by the Secretary or his 
delegate to the person making such request 
of a notice o f disallowance of the part of the 
request to which the action relates, which
ever is shorter.
[Sec. 6532 as amended by sec. 89(b), Tech
nical Amendments Act 1958 (72 Stat. 1665) 
and sec. 110(b) Federal Tax Lien Act of 1966 
(80 Stat. 1144)]

P ar. 5. Immediately after § 301.6532-2 
there is added the following new section:
§ 301.6532—3 Periods of limitation on 

suits by persons other than taxpayers.
(a) General rule. No suit or proceed

ing, except as otherwise provided in sec
tion 6532(c) (2) and paragraph (b) of 
this section, under section 7426 and 
§ 301.7426-1 relating to civil actions by 
persons other than taxpayers, shall be 
begun after the expiration of 9 months 
from the date of levy or agreement under 
section 6325(b)(3) giving rise to such 
action.

(b) Period when claim is filed. The 
9-month period prescribed in section 
6532(c)(1) and paragraph (a) of this 
section shall be extended to the shorter 
of,

(1) 12 months from the date of filing 
by a third party of a written request 
under § 301.6343-1 (bU2) for the return 
of property wrongfully levied upon, or

(2) 6 months from the date of mailing 
by registered or certified mail by the 
district director to the party claimant of

a notice of disallowance of the part of 
the request to which the action relates. 
A  request which, under § 301.6343-1 (b)
(3 ) ,  is not considered adequate does not 
extend the 9-month period described in 
paragraph (a) of this section.

(c) Examples. The provisions of this 
section may be illustrated by the follow
ing examples:
' Example (1 ). On June 1, 1970, a tax is 
assessed against A  with respect to his delin
quent tax liability. On July 19, 1970, a levy 
is wrongfully made upon certain tangible 
personal property of B’s which is in A ’s pos
session at that time. Oh July 20, 1970, notice 
o f seizure is given to A. Thus, under section 
6502(b), July 20, 1970, is the date on which 
the levy is considered to be made. Unless a 
request for the return of property is sooner 
made to extend the 9-month period, no suit 
or proceeding under section 7426 may be be
gun by B after April 20, 1971, which is 9 
months from the date of levy.

Example (2) .  Assume the same facts as in 
the preceding example except that, on Au
gust 3, 1970, B properly files a request for the 
return of his property wrongfully levied 
upon. Assume further that the district di
rector mails, on March 1, 1971, a notice of 
disallowance of B’s request for the return 
of the property. No suit or proceeding under 
section 7426 may be begun by B after Au
gust 3, 1971, which is 12 months from the 
date of filing a request for the return of 
property wrongfully levied upon.

Example (3 ). Assume the same facts as in 
the preceding example except that the notice 
of disallowance of B’s request for the return 
o f property wrongfully levied upon is mailed 
to B on November 12, 1970. Since the 6- 
month period from the mailing of the notice 
of disallowance expires before the 12-month 
period from the date of filing the request 
for the return of property which ends on 
August 3, 1971, no suit or proceeding under 
section 7426 may be begun by B after May 12, 
1971, which is 6 months from the date of 
m ailin g  the notice of disallowance.

P ar. 6. Section 301.7402 is amended by 
redesignating subsection (e) of section 
7402 as subsection ( f ) , by adding a new  
subsection (e ) to section 7402, and by 
adding a historical note to read as 
follows:
§ 301.7402 Statutory provisions; juris

diction o f district courts.
Sec. 7402. Jurisdiction of district courts. 

* * * * *
t (e ) To quiet title. The U.S. district courts 

shall have jurisdiction o f any action brought 
by the United States to quiet title to prop
erty if  the title claimed by the United States 
to such property was derived from enforce
ment of a lien under this title.

( f )  General jurisdiction. * * *
[Sec. 7402 as amended by sec. 107(a) Federal 
Tax Lien Act 1966 (80 Stat. 1140); sec. 230(d)» 
Act of June 6, 1972 (Pub. Law 92-310, 86 
Stat. 209) ]

P ar. 7. Section 301.7403 is amended by 
adding a new sentence at the end of sub
section (c) of section 7403 and by adding 
a historical note to read as follows:
§ 301.7403 Statutory provisions; action 

to enforce lien or to subject property 
to payment o f tax.

Sec. 7403. Action to enforce lien or to sub
ject property to payment of tax.

* * * * *

(c ) Adjudication and decree. The court 
shall, after the parties have been duly noti
fied of the action, proceed to adjudicate all 
matters involved therein and finally deter
mine the merits o f all claims to and liens 
upon the property, and, in all cases where a 
claim or interest o f the United States therein 
is established, may decree a sale o f such prop
erty, by the proper officer of the court, and 
a distribution o f the proceeds of such sale 
according to the findings o f the court in re
spect to the interests of the parties and of 
the United States. I f  the property is sold to 
satisfy a first lien held by the United States, 
the United States may bid at the sale such 
sum, not exceeding the amount of such lien 
with expenses of sale, as the Secretary or his 
delegate directs.

* * * * *
[Sec. 7403 as amended by sec.' 107(b) Federal 
Tax Lien Act 1966 (80 Stat. 1140) ]

P ar. 8. Section 301.7403-1 is amended 
by adding paragraph (b) and by provid
ing a heading for paragraph (a) to read 
as follows:
§ 301.7403—1 Action to enforce lien or 

to subject property to payment of tax.
(a) Civil actions. In any case where 

there has been a refusal or neglect to pay 
any tax, or to discharge any liability in 
respect thereof, whether or not levy has 
been made, the Attorney General or his 
delegate, at the request of the Commis
sioner (or the Director, Bureau of Alco
hol, Tobacco, and Firearms, or the Chief 
Counsel for the Bureau, with respect to 
the provisions of subtitle E of the Code), 
or the Chief Counsel for the Internal 
Revenue Service or his delegate, may 
direct a civil action to be filed in a dis
trict court of the United States to enforce 
the lien of the United States under the 
Code with respect to such tax or liability 
or to subject any property, of whatever 
nature, of the delinquent, or in which 
he has any right, title or interest, to the 
payment of such tax or liability. In any 
such proceeding, at the instance of the 
United States, the court may appoint a 
receiver to enforce the lien, or, upon cer
tification by the Commissioner or the 
Chief Counsel for the Internal Revenue 
Service during the pendency of such pro
ceedings that it is in the public interest, 
may appoint a receiver with all the 
powers of a receiver in equity.

(b) Bid by the United States. I f  prop
erty is sold to satisfy a first lien held 
by the United States, the United States 
may bid at the sale a sum which does 
not exceed the amount of its lien and 
the expenses of the sale. See also 31 
U.S.C. 195.

P ar. 9. The center heading immedi
ately preceding section 301.7421 is re
vised to read as follows:

P roceedings b y  T axpayers and 
T hird  P arties

P ar. 10. Section 301.7421 is amended 
by revising subsection (a) of section 7421 
and by adding a historical note to read 
as follows:
§ 301.7421 Statutory provisions; prohi

bition of suits to restrain assessment 
or collection.

Sec. 7421. Prohibition o f suits to restra in  
assessment or collection— (a) Tax. Except as
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provided in sections 6212 (a) and (c ), 6213
(a), and 7426 (a) and (b )(1 ), no suit for 
the purpose of restraining the assessment 
or collection of any tax shall be maintained 
in any court by any person, whether or 
not such person is the person against whom 
such tax was assessed.

[Sec. 7421 as amended by sec. 110(c) Fed
eral Tax Lien Act 1966 (80 Stat. 1144) ]

P ar. 11. Section 301.7424 is amended 
to read as follows:
§301.7424 Statutory provisions; inter

vention.
Sec. 7424. Intervention. I f  the United States 

is not a party to a civil action or suit, the 
United States may intervene in such action 
or suit to assert any lien arising under this 
title on the property which is the subject 
of such action or suit. The provisions of 
section 2410 of title 28 o f the United States 
Code (except subsection (b ) ) and of sec
tion 1444 of title 28 of the United States 
Code shall apply in any case in which the 
United States intervenes as if the United 
States had originally been named a de
fendant in such action or suit. In  any case in 
which the application of the United States 
to intervene is denied, the adjudication in 
such civil action or suit shall have no 
effect upon such lien.
[Sec. 7424 as amended by sec. 108 Federal 
Tax Lien Act 1966 (80 Stat. 1140) ]

P ar. 12. Section 301.7424—1 is amended 
by redesignating paragraphs (a) and 
<b) as paragraphs (b) and (c), respec
tively, and by adding a new paragraph
(a) v These redesignated and added para
graphs read as follows:
§ 301.7424—1 Civil action to clear title 

to property.
(a) The provisions of this section shall 

apply only to civil actions to clear title 
commenced on or before November 2, 
1966. For provisions permitting the 
United States to be made a party defend
ant in a proceeding for the foreclosure 
of a lien upon property where the United 
States may have claim upon the property 
involved, see section 2410 of title 28 of 
the United States Code.

(b) Any person having a lien upon or 
any interest in the property referred to 
in section 7403, notice of which has been 
duly filed of record in th? jurisdiction in 
which the property is located prior to 
the filing of the notice of the lien of the 
United States as provided in section 6323, 
or any person purchasing the property at 
a sale to satisfy such prior lien or inter
est, may make a written request to the 
Commissioner to authorize the filing of a 
civil action as provided in section 7403.

I* the Commissioner fails to au
thorize the filing of such civil action 
within 6 months after receipt of such 
written request, such person or purchaser 
may, after giving notice to the Commis- 
sioner, file a petition in the district court

the United States for the district in 
which the property is located praying 
leave to file a civil action for a final de
termination of all claims to or liens upon 
the property in question.

Par. 13. There is inserted immediately 
after section 301.7424-1 the following 
new section:

§ 301.7424—2 Intervention.
I f  the United States is not a party to a 

civil action or suit, the United States 
may intervene in such action or suit to 
assert any lien arising under title 26 of 
the United States Code on the property 
which is the subject of such action or 
suit. The provisions of section 2410 of 
title 28 of the United States Code (ex
cept subsection (b ) ) and of section 1444 
of title 28 of the United States Code shall 
apply in any case in which the United 
States intervenes as if the United States 
had originally been named a defendant 
in such action or suit. I f  the applica
tion o f . the United States to intervene is 
denied, the adjudication in such civil 
action or suit shall have no effect upon 
such lien.

P ar. 14. Immediately after section 
301.7425 there are added new § 301.7426 
and a historical note and new 
§ 301.7426-1 to read as follows:
§ 301.7426 Statutory provisions; civil 

actions by persons other than tax
payers.

Sec. 7426. Civil actions by persons other 
than taxpayers— (a) Actions permitted— (1) 
Wrongful levy. I f  a levy'has been made on 
property or property has been sold pursuant 
to a levy, any person (other than the per
son against whom is assessed the tax out of 
which such levy arose) who claims an in
terest in or lien on such property and that 
such property was wrongfully levied upon 
may bring a civil action against the United 
States in a district court of the United 
States. Such action may be brought without 
regard to whether such property has been 
surrendered to or sold by the Secretary or 
his delegate.

(2) Surplus proceeds. I f  property has been 
sold pursuant to a levy, any person (other 
than the person against whom is assessed 
the tax out of which such levy arose)" who 
claims an interest in or lien on such property 
junior to that of the United States and to be 
legally entitled to the surplus proceeds of 
such sale may bring a civil action against 
the United States in a district court of the 
United States.
. (3) Substituted sale proceeds. I f  property 
has been sold pursuant to an agreement de
scribed in section 6325(b) (3) (relating to 
substitution of proceeds o f sale), any per
son who claims to be legally entitled to all 
or any part of the amount held as a fund 
pursuant to such agreement may bring a 
civil action against the United States in a 
district court of the United States.

(b) Adjudication. The district court shall 
have Jurisdiction to grant only such of the 
following forms of relief as may be appropri
ate in the circumstances:

(1) In junction. I f  a levy or sale would ir
reparably injure rights in property which 
the court determines to be superior to rights 
of the United States in such property, the 
court may grant an injunction to prohibit 
the enforcement of such levy or to prohibit 
such sale.

(2) Recovery of property. I f  the court de
termines that such property has been wrong
fully levied upon, the court may—

(A ) Order the return o f specific property 
i f  the United State? is in possession of such 
property;

(B) Grant a judgment for the amount of 
money levied upon; or

(C ) Grant a judgment for an amount not 
exceeding the amount received by the United 
States from the sale of such property.

For the purposes of subparagraph (C ), i f  the 
property was declared purchased by the 
United States at a sale pursuant to section 
6335(e) (relating to manner and conditions 
of sale), the United States shall be treated 
as having received an amount equal to the 
minimum price determined pursuant to such 
section or (if larger) the amount received 
by the United States from the resale of 
such property,

(3) Surplus proceeds. I f  the court deter
mines that the interest or lien of any 
party to an action under this section was 
transferred to the proceeds of a sale of such 
property, the court may grant a judgment in 
an amount equal to all or any part of the 
amount of the surplus proceeds of such sale.

(4) Substituted sale proceeds. I f  the court 
determines that a party has an interest in or 
lien on the amount held as a fund pursuant 
to an agreement described in section 6325
(b) (3) (relating to substitution of pro
ceeds of sale),.the court may grant a Judg
ment in an amount equal to all or any part 
of the amount of such fund.

(c) Validity o f assessment. For purposes 
of an adjudication under this section, the 
assessment of tax upon which the interest or 
lien of the United States is based shall be 
conclusively presumed to be valid.

(d) Lim itation on rights o f action. No 
action' may be maintained against any offi
cer or employee of the United States (or 
former officer or employee) or his personal 
representative with respect to any acts for 
which an action could be maintained under 
this section.

(e) Substitution o f United States as party. 
I f  an action, which could be brought against 
the United States under this section, is im
properly brought against any officer or em
ployee of the United States (or former officer 
or employee) or his personal representative, 
the court shall order, upon such terms as are 
just, that the pleadings be amended to sub
stitute the United States as a party for such 
officer or employee as of the time such action 
was commenced upon proper service of proc
ess on the United States.

(f )  Provision inapplicable. The provisions 
of section 7422(a) (relating to prohibition of 
suit prior to filing claim for refund) shall not 
apply to actions under this section.

(g) Interest. Interest shall be allowed at 
the rate of 6 percent per annum—

(1) In the case of a Judgment pursuant to 
subsection (b) (2) (B ), from the date the 
Secretary or his delegate receives the money 
wrongfully levied upon to the date of pay
ment of such judgment; and

(2) In the case of a judgment pursuant to 
subsection (b) (2) (C ), from the date of the 
sale of the property wrongfully levied upon 
to the date of payment of such judgment.

(h) Cross reference. For period of limita
tion, see section 8532 (c ) .

[Sec. 7426 as added by sec. 110(a), Federal 
Tax Lien Act 1966 (80 Stat. 1142) ]

§ 301.7426—1 Civil actions by persons 
other than taxpayers.

(a) Actions permitted— (1) Wrongful 
levy. I f  a levy has been made on prop
erty or property has been sold pursuant 
to a levy, any person (other than the 
person against whom is assessed the tax 
out of which such levy arose) may bring 
a civil action against the United States 
in a district court of the United States 
based upon such person’s claim—

(i) That he has an interest in, or a 
lien on, such property which is senior to 
the interest of the United States; and

(ii) That such property was wrong
fully levied upon.
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No action is permitted under section 
7426(a) (1) unless there has been a levy 
upon the property claimed. For example,, 
no cause of action arises under this sec
tion where the United States sets-off an 
amount due to tfaa taxpayer against 
taxes owed by him since no levy has been 
made.

(2) Surplus proceeds. I f  property has 
been sold pursuant to levy, any person 
(other than the person against whom is 
assessed the tax out of which such levy 
arose) may bring a civil action against 
the United States in a district court of 
the United States based upon such per
son’s claim that he—

(i) Has an interest in or lien on such 
property junior to that of the United 
States; and

(ii) Is entitled to the surplus proceeds 
of such sale.

(3) Substituted sale proceeds. Any 
person who claims to be legally entitled 
to all or any part of the amount which 
is held as a fund from the sale of prop
erty pursuant to an agreement described 
in section 6325(b)(3) may bring a civil 
action against the United States in a 
district court of the United States to ob
tain the relief provided by section 7426 
(b )(4 ). It  is not necessary that the 
claimant be a party to the agreement 
which provides for the substitution of 
the sale proceeds for the property sub
ject to the lien.

(b) Adjudication— (1) Wrongful levy. 
I f  the court determines that property 
has been wrongfully levied upon, the 
court may—

(i) Grant an injunction to prohibit 
the enforcement of such levy or to pro
hibit a sale of such property if  such sale 
would irreparably injure rights in the 
property which are superior to the rights 
of the United States in such property ; or

(ii) Order the return of specific prop
erty if the United States is in possession 
of such property; or

(iii) Grant a judgment for the amount 
of money levied upon; or

(iv) Grant a judgment for an amount 
not exceeding the amount received by 
the United States from the sale of such 
property (which, in the case of property 
declared purchased by the United States 
at a sale, shall be the greater o f the min
imum amount determined pursuant to 
section 6335(e) or the amount received 
by the United States from the resale of 
such property).
For purposes of this paragraph, a levy 
is wrongful against a person (other than 
the taxpayer against whom the assess
ment giving rise to the levy is made), 
if (a) the levy is upon property exempt 
from levy under section 6334, or (b) 
the levy is upon property in which the 
taxpayer had no interest at the time 
the lien arose or thereafter, or (c) the 
levy is upon property with respect to 
which such person is a purchaser against 
whom the lien is invalid under section 
6323 or 6324 (a) (2) or <b), or (d) the 
levy or sale pursuant to levy will or does 
effectively destroy or otherwise irrep
arably injure such person’s interest in 
the property which is senior to the Fed-
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era! tax lien. A levy may be wrongful 
against a holder of a senior lien upon 
the taxpayer’s property under certain 
circumstances although legal rights to 
enforce his interest survive the levy 
procedure. For example, the levy may be 
wrongful against such a person i f  the 
property is an obligation which is col
lected pursuant to the levy rather than 
sold and nothing thereafter remains 
for the senior lienholder, or the property 
levied upon is of such a nature that 
when it is sold at a public sale the prop
erty subject to the senior lien is not 
available for the senior lienholder as a 
realistic source for the enforcement of 
his interest. Some of the factors which 
should be taken into account in deter
mining whether property remains or 
will remain a realistic source from 
which the senior lienholder may realize 
collection are: ( f )  The nature of the 
property, (2) the number of purchasers,
(3) the value of each unit sold or to be 
sold, (4) whether, as a direct result of 
the distraint sale, the costs of realizing 
collection from the security have or will 
be so substantially increased as to render 
the security substantially valueless as 
a source of collection, and (5) whether 
the property subject to the distraint 
sale constitutes substantially all of the 
property available as security for the 
payment of the indebtedness to the sen
ior lienholder.

(2) Example. The provisions of sub- 
paragraph (1) of this paragraph may be 
illustrated by the following example:

Example. On April 10, 1972,- A makes 
a $10,000 loan to H  which is partially se
cured by a $5,000 obligation owed to B 
by C. Under local law, A’s security in
terest in the obligation owed to B by C 
is protected against a subsequent judg
ment lien arising out of an unsecured 
obligation. Thus, under section 6323(h)
(1 ), A ’s security interest exists as of 
April 10, 1972, for purposes of determin
ing priorities against a tax lien under 
section 6323. On April 17,1972, an assess
ment of $6,000 is made against B with 
respect to his delinquent Federal tax 
liability. Thereafter, notice of lien is 
filed pursuant to section 6323(f) with re
spect to B’s delinquent tax liability. On 
July 10, 1972, a notice of levy is served 
upon C to reach the amount owed by him 
to B. C pays over the $5,000 obligation in 
satisfaction o f the levy and, under local 
law, the obligation is discharged as to A. 
Because the levy effectively destroyed A ’s 
senior security interest in the obligation 
owed to B by C, the levy is wrongful as 
to A  for purposes of section 7426. Under 
these circumstances, the levy is wrongful 
with respect to A  even if, under local law, 
A may have a cause of action in contract 
against B for the $10,000 loan or may 
have a cause of action in tort against C 
for the amount of the $5,000 payment 
which defeated A ’s security interest in 
the obligation owed by C to B.

(3) Surplus proceeds. I f  the court 
determines that the interest or lien of 
any party to an action under section 
7426 was transferred to the proceeds of 
a sale of the property, the court may

grant a judgment in an amount equal 
to all or any part of the amount of the 
surplus proceeds of such sale. The term 
“surplus proceeds” means those pro
ceeds realized on a sale of property re
maining after application of the 
provisions of section 6342(a).

(4) Substituted sale proceeds. I f  the 
court determines that a party has an 
interest in or lien on the amount held 
as a fund pursuant to an agreement 
described in section 6325(b)(3), the 
court may grant a judgment in an 
amount equal to all or any part of the 
amount of such fund.

P ar. 15. Section 301.7505 is amended 
to read as follows:
§ 301.7505 Statutory provisions; sale of 

personal property acquired by the 
United States.

Sec. 7505. Sale of personal property ac
quired by the United States— (a) Sale. Any 
personal property acquired by the United 
States In payment of or as security for debts 
arising under the Internal revenue laws may 
be sold by the Secretary or his delegate in 
accordance with such regulations as may 
be prescribed by the Secretary or his 
delegate.

(b ) Accounting. In  case of the resale of 
such property, the proceeds o f the sale shall 
be paid into the Treasury as internal reve
nue coUections, and there shall be rendered 
a distinct account o f aU charges incurred 
in such sales.
[Sec. 7505 as amended by secs. I l l  (a ) and
(c) Federal Tax Lien Act 1966 (80 Stat. 
1145)]

P ar. 16. Section 301.7505-1 is amended 
by revising the heading thereof, by re
vising subparagraph (1) of paragraph
(a ) , and by revising so much of subpara
graph (2) of paragraph (a) as precedes 
subdivision (ii) thereof. These revised 
provisions read as follows:
§ 301.7505—1 Sale of personal properly 

acquired by the United States.
(a) Sale— (1) In  general. Any personal 

property (except bonds, notes, checks, 
and other securities) acquired by the 
United States in payment of or as se
curity for debts arising under the inter
nal revenue laws may be sold by the 
district director who acquired such prop
erty for the United States. United States 
savings bonds shall not be sold'by the 
district director but shall be transferred 
to the appropriate office of the Treas
ury Department for redemption. Other 
bonds, notes, checks, and other securi
ties shall be disposed of in accordance 
with instructions issued by the Com
missioner.

(2) Time, place, manner, and terms of 
sale. The time, place, manner, and terms 
of sale of personal property acquired for 
the United States shall be as follows:

(i) Time, notice, and place of sale. The 
property may be sold at any time after 
it has been acquired by the United States. 
A  public notice of sale shall be posted 
at the post office nearest the place of sale 
and in at least two other public places. 
The notice shall specify the property to 
be sold and the time, place, manner, and
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conditions of sale. In  addition, the dis
trict director may use such other meth
ods of advertising as he believes will re
sult in obtaining the highest price for 
the property. The place of sale shall ,be 
within the internal revenue district 
where the property was originally ac
quired by the United States. However, if 
the district director believes that a sub
stantially higher price may be obtained, 
the sale may be held outside his district. 

* * * * *
Par. 17. Section 301.7506 is amended 

by revising subsection (a) of section 7506 
and by adding a historical note to read 
as follows:
§ 301.7506 Statutory provisions; admin

istration of real estate acquired by 
the United States.

Sec. 7506. Administration of real estate 
acquired by the United States-(a) Person 
charged with. The Secertary or his delegate 
shall have charge of all real estate which is 
or shall become the property.of the United 
States by judgment of forfeiture under the 
internal revenue laws, or which has been or 
shall be assigned, set off, or conveyed by 
purchase or, otherwise to the United States 
in payment of debts or penalties arising 
under the laws relating to Internal revenue, 
or which has been or shall be vested in the 
United States by mortgage or other security 
for the payment of such debts, or which has 
been redeemed by the United States, and of 
all trusts created for the use o f the United 
States in payment of such debts due them, 

• * * • *
[Sec. 7506 as amended by section 111(b) 
Federal Tax Lien Act 1966 (80 Stat. 1145) J

Par. 18. Section 301.7506-1 is amended 
by revising paragraph (a) to read as 
follows:
§ 301.7506—1 Administration o f real 

estate acquired by the United States.
(a) Persons charged with. The district 

director for the internal revenue district 
in which the property is situated shall 
have charge of all real estate which is or 
shall become the property of the United 
States by judgment of forfeiture under 
the internal revenue laws, or which has 
been or shall be assigned, set off, or 
conveyed by purchase or otherwise to the 
United States in payment of debts or 
penalties arising under the laws relating 
to internal revenue or which has been or 
shall be vested in the United States by 
mortgage, or other security for payment 
of such debts, or which has been re
deemed by the United States, or which 
has been or shall be acquired by the 
United States in payment of or as 
security for debts arising under the inter
nal revenue laws, and of all trusts created 
for the use of the United States, in pay
ment of such debts due the United States. 

* * * * * -
Par. ̂ 19. Section 301.7809 is amended 

by revising subsections (a) and (b) of 
section 7809, and by revising the histori
cal note. These amended and revised 
provisions read as follows:
§ 301.7809 Statutory provisions; de

posit o f collections.
Sec. 7809. Deposit o f collections— (a) Gen- 

eral rule. Except as provided In subsections

(b ) and (c ) and in sections 4735, 4762, 7651, 
7652, 7654, and 7810, the gross amount of 
all taxes and revenues received under the 
provisions of this title, and coUectlons of 
whatever nature received or collected by 
authority o f any internal revenue law, shall 
be paid daUy into the Treasury o f the United 
States under instructions of the Secretary 
or his delegate as Internal revenue collec
tions, by the officer or employee receiving or 
collecting the same, without any abatement 
or deduction on account o f salary, compen
sation, fees, costs, charges, expenses, or 
claims o f any description. A certificate of 
such payment, stating the name of the 
depositor and the specific account on which 
the deposit was made, signed by the Treas- 
urer of the United States, designated deposi
tory, or proper officer o f a deposit bank, shall 
be transmitted to the Secretary or his 
delegate.

(b ) Deposit funds. * * *
(2) Sums offered for purchase of real 

estate. Sums offered for the purchase of real 
estate under the provisions o f section 7506;

( 8 ) Surplus proceeds in  sales under levy. 
Surplus proceeds in any sale under levy, after 
making allowance for the amount of the tax, 
interest, penalties, and additions thereto, 
and for^costs and charges o f the levy and 
sale; and

(4) Surplus proceeds in sales o f redeemed 
property. Surplus proceeds in any sale under 
section 7506 of real property redeemed by the 
United States, after making allowance for 
the amount of the tax, interest, penalties, 
and additions thereto and for the costs of 
sale. _
Upon the acceptance of such offer in com
promise or offer for the purchase of such 
real estate, the amount so accepted shall be 
withdrawn from such deposit fund account 
and deposited in the Treasury of the United 
States as internal revenue collections. Upon 
the rejection of any such offer the Secre
tary or his delegate shall refund to the 
maker o f such offer the amount thereof.

*  *  *  *  *

[Sec. 7809 as amended by sec. 3 (b ), Act o f 
Oct. 23, 1962 (Pub. Law 87-870, 76 Stat. 1161) 
and sec. 112(b) Federal Tax Lien Act 1966 
(80 Stat. 1146) ]

P a r . 20. Section 301.7810 is added and 
reads as follows:
§ 301.7810 Statutory provisions; revolv

ing fund for redemption of real 
property.

Sec. 7810. Revolving fund for redemption 
of real property— (a) Establishment of fund. 
There is established a revolving fund, under 
the control o f the Secretary or his delegate, 
which shall be available without fiscal year 
limitation for all expenses necessary for the 
redemption (by the Secretary or his delegate) 
of real property as provided in section 
7425(d) and section 2410 of title 28 of the 
United States'Code, There are authorized to 
be appropriated from time to time such sums 
(not to exceed $1,000,000 in the aggregate) 
as may be necessary to carry out the pur
poses of this section, v

(b ) Reimbursement o f fund. The fund 
shall be reimbursed from the proceeds of a 
subsequent sale of real property redeemed 
by the United States in an amount equal to 
the amount expended out o f such fund for 
such redemption.

(c ) System of accounts. The Secretary or 
his delegate shall maintain an adequate sys
tem of accounts for such fund and prepare 
annual reports on the basis of such accounts.
[Sec. 7810 as added by sec. 112(a) Federal 
Tax Lien Act 1966 ( 80 Stat. 1145) ]

[FR Doc.74-6047 Filed 3-14r-74;8:45 am]

Title 27— Alcohol, Tobacco Products and 
Firearms

CHAPTER I— BUREAU OF ALCOHOL, TO
BACCO, AND FIREARMS, DEPARTMENT 
OF THE TREASURY

[T.D. ATF—9]

PART 72— DISPOSITION OF SEIZED 
PERSONAL PROPERTY

Recodification of Regulations 
The following regulations are hereby 

recodified from 26 CFR Part 172 and 
prescribed as 27 CFR Part 72 (a portion 
of the CFR. devoted exclusively to al
cohol, tobacco, firearms, and explosives 
matters, as administered and enforced 
by the Bureau of Alcohol, Tobacco, and 
Firearms). The publication of these 
regulations under Title 27 is a part of 
a'general plan to move all regulations 
pertaining to the Bureau of Alcohol, 
Tobacco, and Firearms from Title 26 to 
Title 27. In addition, several changes are 
proposed. These are discussed below.

Changes—Necessity for inquiry. Sec
tion 72.34 reflects a change in Treasury 
policy as contained in the notice of 
change in policy as to mitigation and 
remission decisions on vehicle for
feitures, issued In the F ederal R egister 
for December 15, 1971 (36 FR 23800) 
relating to the necessity for inquiry.

Changes reflecting Bureau status. 
The Bureau of Alcohol, Tobacco, and 
Firearms, formerly a Division of the In
ternal Revenue Service, was established 
as a separate Bureau pursuant to Treas
ury Department Order No. 221 dated 
June 6, 1972 (37 FR 11696). As a result, 
the following changes are reflected in 
new 27 CFR Part 72: (1) In § 72.11, the 
definitions of “Assistant regional com
missioner” , “Commissioner” , “ I.R.C.” , 
“Regional Commissioner” , and “Super
visor in Charge” are eliminated; new 
definitions of “Alcohol, tobacco, and 
firearms officer”  and “Regional director” 
are added: and the definitions of “Con
traband firearms” , “Director” , “Region”, 
and “ U.S.Cs” are modified. (2) The 
phrase “Supervisor in Charge”  is re
placed by the phrase “regional director” 
wherever it anpears in §§ 72.22, 72.23, 
72.26, 72.36, 72.39, 72.40, 72.61, 72.63, 
72.65, and 72.68. (3) The phrases “offi
cers of the internal revenue service?’ 
and “ internal revenue officers”  are re
placed by the phrase “alcohol, tobacco, 
and firearms officers” in §§ 72.1, 72.21, 
72.32, and 72.34. (4) The phrase “ re
gional commissioner. of internal reve
nue” is changed in the definition o f 
“Region” in § 72.11 to read “ regional di
rector, Bureau of Alcohol, Tobacco, 
and Firearms” . (5) The phrase “ internal 
revenue laws, and certain other” is 
eliminated from § 72.21. (6) The phrase 
“ internal revenue laws” is replaced 
wherever it appears in § 72.22 by the 
phrase “ title 26 U.S.C.’r (7) The phrase 
“Internal Revenue Service” is replaced 
in § 72.22 by the phrase “Bureau of 
Alcohol, Tobacco, and Firearms” . (8) 
The phrase “Alcohol, Tobacco, and Fire
arms Division” is eliminated from 
§§ 72.2, 72.32, 72.33, 72.34, and 72.39.

Other changes. (1) The definition of 
“Commercial crimes” in § 72.11 is
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