THE PRESIDENT

WHEREAS I find and declare that the entry during the period ending
March 31, 1974, of an additional quantity of 100,000,000 pounds of
the cheese provided for in item 950.08A of the TSUS will not render or
tend to render ineffective, or materially interfere with, the price support
program which is being undertaken by the Department of Agriculture
for milk and will not reduce substantially the amount of products proc-
essed in the United States from domestic milk; and that a condition
exists which requires emergency treatment and that the quantitative
limitation imposed on such cheese should be increased during such period
without awaiting the recommendations of the United States Tariff
Commission with respect to such action;

NOW, THEREFORE, I, RICHARD NIXON, President of the
United States of America, acting under and by virtue of the authority
vested in me as President, and in conformity with the provisions of-
section 22 of the Agricultural Adjustment Act, as amended, and the
Tariff Classification Act of 1962, do hereby proclaim that subdivision
(vii) of headnote 3(a) of part 3 of the Appendix to the Tariff Schedules
of the United States is amended to read as follows:

(vii) Notwithstanding any other provision of this part, 100,000,000 pounds of the
articles described in item 950.08A may be entered during the period beginning
January 3, 1974, and ending March 31, 1974, in addition to the annual quota quantity
specified for such articles under item 950.08A, and import licenses shall not be required
for entering such additional quantity. No individual, partnership, firm, corporation,
association, or other legal entity (including its affiliates or subsidiaries) may during
such period enter pursuant to this provision an aggregate quantity of such articles in
excess of 2,500,000 pounds. The 100,000,000 pound additional quota quantity author-
ized to be entered during the period ending March 31, 1974, shall be allocated among
supplying countries as follows:

Quantity
Supplying Country in pounds
New Zealand 55, 000, 000
Australia 12, 000, 000
Other Countries 33, 000, 000

The additional quota quantity provided for herein shall continue in effect
pending Presidential action upon receipt of the report and recommenda-
tions of the Tariff Commission with respect thereto.

IN WITNESS WHEREOF, I have hereunto set my hand this second
day of January in the year of our Lord nineteen hundred and seventy-
four, and of the Independence of the United States of America the one

hundred and ninety-eighth.
Rt f 2y

[FR Doc.74-511 Filed 1-2-74;4:09 pm]
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Title 5—Administrative Personnel
CHAPTER —CIVIL SERVICE COMMISSION
PART 213—EXCEPTED SERVICE

Executive Office of the President—Special
Action Office for Drug Abuse Prevention

Section 213.3103 is amended to show
that after December 1, 1973, all positions
on the staff of the Special Action Office
for Drug Abuse Prevention not filled in
the competitive service or under another
authority are excepted under Schedule A.
No one may serve under this authority
after June 30, 1975.

Effective January 4, 1974, § 213.3103(f)
is added as set out below. -

§213.3103 Executive Office of the
President.
* s - - .

(f) Special Action Office for Drug
Abuse Prevention. (1) After December 1,
1973, all positions on the staff of the
Special Action Office for Drug Abuse
Prevention not filled in the competitive
service or under another authority. No
one may serve under this authority after
June 30, 1975.

(6 US.C. secs. 3301, 3802; E.O. 10577, 8
CFR 1854-58, Comp. p. 218)

UnITED STATES CIVIL SERV-
ICE COMMISSION,
JAMES C. SPRY,
Ezxecutive Assistant to
the Commissioners.

[FR Doc.74-314 Filed 1-3-74;8:45 am)

[sEaL])

PART 315—CAREER AND CAREER-
CONDITIONAL EMPLOYMENT

Appointment of Former Peace Corps and
Vista Volunteers, and Conversion to
Career Employment From Indefinite or
Temporary Employment

The authority citation and §§ 315.605
and 315.801 are amended to implement
Pub. L. 93-113, which gives certain
former VISTA volunteers the same privi-
lege of noncompetitive entry into the
Competitive civil service that former
Peacg Corps volunteers now have under
tonditions spelled out in E.O. 11103 and
Civil Service Commission regulations.
Section 315.703a is amended to delete
ggf&!ceete rgfgences to the postal field
5 an
iy delete a provision already
Al}t.thyecnve on January 4, 1974, the

ority and §§ 315.605 and 315.806 are
amended as set forth below.
. gﬂmonm: 5 US.C. 1302, 3301, 3302,

‘0. 10577; 3 CFR, 1954-1958 Comp., D.
218, unless otherwise noted. §§ 315.605

and 315.801(a) (6) also jssued under Pub.
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L. 93-113 and E.O. 11103; 3 CFR, 1959~
1963 Comp., p. 762, §§315.201(c)(3),
315.601 and 315.801(a) (3) interpret and
apply 76 A Stat. 18; 2 C.Z.C. 149(c) (2),
E.O. 9830; 3 CFR, 1943-1948 Comp., P.
606.

§ 315.605 Appointment of former Peace
Corps and VISTA volunteers.

(a) Agency authority. Subject to the
prior approval of the Commission, an
agency in the executive branch may ap-
point non-competitively, for other than
temporary employment, a person whom
the Director of ACTION certifies as hayv-
ing served satisfactorily as a volunteer or
volunteer leader under the Peace Corps
Act (22 U.S.C. 2051 et seq.), or as a
VISTA volunteer under the Economic
Opportunity Act of 1964 (42 U.S.C, 2991
et seq.) or the Domestic Volunteer Serv-
ice Act of 1973 (P.L. 93-113) . To be quali-
fying under this section, VISTA service
must total at least 1 year.

(b) Time limit. An agency in the exec-
utive branch may make an appointment
under this section only within 1 year
after the person completes the qualify-
ing service. However, an agency may ex-
tend the period for 2 more years fo a
total of 3 years if the person, after the
qualifying service, is:

(1) In the military service;

(2) Studying at a recognized institu-
tion of higher learning; or

(3) In another activity which, in the
agency’s view, warrants extension.

(¢c) Conditions. Any law, Executive
order, or regulation that disqualifies an
applicant for appointment also disqual-
ifies an applicant for appointment under
this section.

(d) Tenure on appointment. (1) Ex-
cept as provided in subparagraph (2) of
this paragraph, a person appointed
under paragraph (a) of this section be-
comes a career-conditional employee.

(2) A person appointed under para-
graph (a) or this section becomes a ca~
reer employee if excepted from the
service requirement for career tenure by
section 315.201(¢c).

(e) Acquisition of competitive status.
A person appointed under paragraph (a)
of this section acquires a competitive
status automatically on completion of
probation.

2. Effective on January 4, 1974:
§ 315.703a is amended as follows: Para-
graph (b) is delefed; paragraph (c¢) is
redesignated (b) and amended as seb
forth below; paragraph (d) is redesig-
nated (¢) ; and paragraph (e) is redesig-
nated (d) and amended as set forth
below.
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§ 315.703a Conversion to career employ-
ment from indefinite or temporary
employment.

(a) General. An employee serving after
February 7, 1968, in a competitive posi-
tion under an indefinite appointment or
a temporary appointment pending estab-~
lishment of a register or as a status quo
employee acquires competitive status and
is entitled to have his employment con-
verted to career employment when:

(1) He completes a total of at least
three years of service in such a position
under one or more such appointments
without a break in service of more than
30 calendar days or without an interrup-
tion by nonqualifying service of more
than 30 calendar days;

(2) The appointing authority (i) rec-
ommends to the Commission that his em-
ployment be converted to career employ-
ment and (ii) certifies to the Commission
that his work performance for the past
12 months has been satisfactory:

(3) He passes a suitable noncompeti~
tive examination; and

(4) He meets Commission gualification
requirements_ for the position and is
otherwise eligible for career employment.

This paragraph does not apply to an
employee serving under an overseas
limited appointment or above GS-15.
(b) Creditable service. (1) In comput-
ing creditable service under paragraph
(a) of this section for an employee who
left a competitive position in which he
was serving under a qualifying appoint-,
ment covered in paragraph (a) of this
section to enter the armed forces and
who is reemployed in such a position
within 120 calendar days after separa-
tion under honorable conditions, the pe-
riod from the date he left his position
to the date he is reemployed is creditable.
(2) The Commission shall publish in
the Federal Personnel Manual the condi-
tions under which full-time, part-time,
and intermittent employment is credit-
able in meeting the service requirement
under paragraph (a) of this section.

(¢) Termination ajter failure to meet
conversion requirements. An employing
agency shall terminate an employee
covered by paragraph (a) of this section
not later than 90 days after he completes
the 3-year service requirement referred
to in paragraph (a)(1) of this section,
if he has not met the requirements and
conditions of paragraph (a)(2) through
(4) of this section before the end of the
90-day period. For an employee who is
reemployed after intervening service in
the armed forces, the 90-day period be-
gins on the date of reemployment if his
combined civilian and military service
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satisfies the 3-year service requirement
on that date.

(d) Administrative error. When an
employee has met the service
ment under paragraph (a) (1) of this
section but a timely recommendation has
not been made for conversion of his ap-
pointment under this section, the Com-
mission may, within its discretion, on a
showing that the employing agency
failed to recommend him because of ad-
ministrative error or oversight, au-
thorize the employing agency to recom-
mend him for conversion as of the date
on which he met the service require-
ment.

(5 U.S.C. 3304a)

3. Effective on January 4, 1974, § 315.-
801 is amended as set forth below.

§ 315.801 Probationary period; when
required.

(a) The first year of service of an em-
ployee who is given a career or career-
conditional appointment under this part
is a probationary period when the em-
ployee:

* - - Ll -

(6) Was appointed under section 315.-
605 as a former Peace Corps volunteer or
volunteer leader or as a VISTA volun-
teer.

« - 4 a -

Un1TEn STATES CIviL SERV-
ICE COMMISSION,
James C. Spry.
Execulive Assistant
to the Commissioners.

[FR Doc.74-313 Filed 1-3-74;8:45 am]

[SEAL]

Title 21—Food and Drugs

CHAPTER I—FOOD AND DRUG ADMINIS-
TRATION, DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE

SUBCHAPTER C—DRUGS

PART 135e—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS
Buquinolate and Bacitracin Methylene
Disalicylate

The Commissioner of Food and Drugs
has evaluated a supplemental new animal
drug application (35-329V) filed by Nor-
wich Agricultural Products, Division of
Morton-Norwich Products, Inc., Norwich,
NY 13815, proposing an amendment to
the regulations to provide for use of
buquinolate and bacitracin methylene
disalicylate in broiler chicken feed for
prevention of coccidiosis and for in-
creased rate of weight gain. The supple-
mental application is approved.

Therefore, pursuant to provisions of
the Federal Food, Drug, and Cosmetic
Act (sec, [12(i), 82 Stat. 347 (21 U.S.C.
360b(i)) ; and under authority delegated
to the Commissioner (21 CFR 2.120),
§ 135e.34 is amended in the table in para-
graph (f) by adding a new item 7 as
follows:

§ 135e.34 Bugquinolate.

(£) Conditions of use. * * *

FEDERAL
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Prinol, Grams | Combined | Grams Limitations Indications for use
ingredient | per ton with— per ton
L . e * e LR L LN
Bacitracin. .| 415 For broller or fryer chickens;

7. Buquino- 100
late. (0.011%)

feed eontinuously as the sole

An ald in the preventioy o
coccidlosis eausad I»ynx_

ration; as bacitracin methyl- tenells, E. mozima, §
ene disalicylate as provided necalrix, E. brunettt] yoq
by sponsor No. 028, sce E. acervuling; increass
§ 135.501(¢) of this chapter. rate of weight gain.

Effective date. This order shall be ef-
fective January 4, 1974.

(Sec. 512(1), 82 Stat. 347 (21 U.S.C. 360b(1)).)
Dated: December 21, 1973.
C. D. VAN HOUWELING,

Director, Bureau of
Veterinary Medicine.

[FR Doc.74-142 Filed 1-3-74;8:45 am]

Title 26—Internal Revenue

CHAPTER |—INTERNAL REVENUE SERV-
ICE, DEPARTMENT OF THE TREASURY
SUBCHAPTER A—INCOME TAX
[T.D. 7301]

PART 1—INCOME TAX; TAXABLE YEARS
BEGINNING AFTER DECEMBER 31, 1953
SUBCHAPTER F—PROCEDURE AND
ADMINISTRATION
PART 301—PROCEDURE AND
ADMINISTRATION

Capital Losses

By notice of proposed rulemaking ap-
pearing in the FeperaL Recister for Oc-
tober 23 and November 17, 1971 (36 F.R.
20519, 21894), amendments to the In-
come Tax Regulations (26 CFR Part 1)
and the Regulations on Procedure and
Administration (26 CFR Part 301) under
sections 165, 246, 381, 491, 1211, 1212,
1222, 1314, 6411, 6501, 6511, 6601 and
6611 of the Internal Revenue Code of
1954 were proposed in order to revise the
rules applicable to the deductibility of
capital losses and for other purposes.
These proposed amendments would re-
flect the amendment of the Internal
Revenue Code by sections 512 and 513 of
the Tax Reform Act of 1969 (83 Stat.
638, 642) relating to capital losses and
various other statutory amendments re-
lating to procedure and administration.
Also, by a notice of proposed rulemaking
appearing in the Feperar REecisTer for
October 3, 1972 (37 F.R. 20700), amend-
ments to the Income Tax Regulations
(26 CFR Part 1) and the Regulations on
Procedure and Administration (26 CFR
Part 301) under sections 6411, 6501,
6511, 6601 and 6611 of the Internal Rev-
enue Code of 1954 were proposed in
order to revise certain of the regulations
relating to procedure and administration
rules pertaining to the credit for certain
expenses incurred in work incentive pro-
grams, The substantive rules relating to
the credit for certain expenses incurred
in work incentive programs are the sub-
ject of another Treasury decision. After
consideration of all such relevant matter
as was presented by interested persons
regarding the rules proposed, the
amendments of the regulations as pro-
posed are adopted by this document,

subject to certain changes of a relatively
minor nature,

In the case of .losses sustained in tax-
able years beginning after December 31.
1969, in the case of individuals, only 50
percent of the excess of loss from the
sale or exchange of capital assets held
for longer than six months over the gain
from the sale or exchange of capital as-
sets held for six months or less may be
deducted from ordinary income. How-
ever, a net capital loss deduction is gen-
erally subject fo a maximum of $1,000,
Any such excess loss sustained in tax-
able years beginning before January 1,
1970, which is carried forward into tax-
able years beginning after 1969 (because
it exceeds the $1,000 maximum) may
still be deducted in full..Section 1.1211-1
(b) of the amendment to the regula-
tions provides rules for determining the
deduction in taxable years beginning
after December 31, 1969, where losses
sustained before 1970 and losses sus-
tained after 1969 are -involved. A net
capital loss attributable to sales or ex-
changes of capital assets held for six
months or less may still be deducted in
full subject to the $1,000 limitation dis-
cussed below.

The $1,000 maximum amount of an
allowable deduction for a net capital loss
has not been changed except in the case
of a married person who files a separate
return. As under prior law, corporations
are not allowed a deduction against ordi-
nary income for a net capital loss. Sec-
tion 1.1212-1(b) of the amendment to
the regulations provides the new rules for
determining the amount of a capital loss
carryover.

Effective for taxable years beginning
after December 31, 1969, married persons
filing separate returns may only deduct
a net capital loss up to $500 rather than
the $1,000 applicable to taxable years
beginning before January 1, 1970. How-
ever, the $1,000 limit applies in taxable
years beginning after 1969 to the extent
losses sustained in taxable years begin-
ning before 1970 are involved. Section
1.1211-1(b) (7) of the amendment to the
regulations provides rules for applying
the $500 and $1,000 limits to taxable
years beginning after 1969 where both
losses sustained after 1969 and losses sus-
tained before 1970 are involved.

The Tax Reform Act of 1969 allows
corporations to carry back a net capital
loss to the three taxable years preceding
the taxable year in which the loss Was
sustained. Prior law did not allow cor-
porations a capital loss carryback buk
only a carryover of 5 years, To be ehgiblt:
for the new carryback provisions, the ne
capital loss must be sustained in & taxl-
able year beginning after December 31,
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1969. Under § 1.1212-1(a)(3) of the
amendment to the regulations hereby
adopted, if & corporation has a capital
loss carryback to a taxable year to which
a net operating loss has also been car-
ried, the corporation must use the capital
loss first to offset a net capital gain sus-
tained in the taxable year to which the
Joss is carried, and then apply the net
operating loss deduction to the extent it
may be applied under section 172 and
the regulations thereunder.

Form 4798, Capital Loss Carryover, is
to be used by individuals to compute a
capital loss carryover. This form is avail-
able at local IRS offices.

ADOPTION OF AMENDMENTS TO THE
REGULATIONS

On October 23 and November 17, 1971,
notice of proposed rule making with re-
spect to the Income Tax Procedure (26
CFR Part 1) and the Regulations on
Procedure and Administration (26 CFR
Part 301) under sections 165, 246, 381,
481, 535, 1211, 1212, 1222, 1314, 6411,
6501, 6511, 6601, and 6611 of the Internal
Revenue Code of 1954 to conform such
regulations to sections 214(b)(2), 230
(a), and 232(d) (4) of the Revenue Act
of 1964 (78 Stat. 55, 99, 111), section
23(a) of the Act of February 26, 1964
(Pub. L. 88-272, 78 Stat. 19), section 3
(), (¢), (d), and (e) and T(a) of the
Act of September 2, 1964 (Pub, L. 88—
581, 78 Stat. 857, 858, 861), sections 2
(h) and (f) and 3(a) of the Act of No-
vember 2, 1966 (Pub. L. 89-721, 80 Stat.
1150, 1151), section 2 (b), (e), (d), (e),
and (f) of the Act of December 27, 1967
(Pub. L. 90-225, 81 Stat. 731, 732), and
sections 512 and 513 of the Tax Reform
Act of 1969 (83 Stat. 638, 642), relating
to capital losses, was published in the
FepERAL REGISTER (36 FR 20517, 21894).
Also, on October 3, 1972, notice of pro-
posed rulemaking with respect to the
Income Tax Regulations (26 CFR Part
1) and the Regulations on Procedure
and Administration (26 CFR Part 301)
under sections 6411, 6501, 6511, 6601, and
6611 of the Internal Revenue Code of
1954 to conform such regulations to sec-
tion 601(d) and (e) of the Revenue Act
of 1971 (85 Stat. 558), relating to the
credit for certain expenses incurred in
work incentive programs, was published
in the FeperaL REGISTER (37 FR 20700).
After consideration of all relevant mat-
ter presented by interested persons re-
garding the proposed rules, the amend-
ment of regulations is hereby adopted,
subject to the changes set forth below.

PArAGRAPH 1. Paragraph (b) of
§ 1.1211-1 as set forth in paragraph 10 of
the appendix to the notice of proposed
rulemaking published on October 23 and
November 17, 1971, is amended by revis-
Ing 50 much of subdivision (iv) of sub-
paragraph (3) as follows (b), by revising
subdivision (v) of subparagraph (3) to
torrect a typographical error, by revising
examples (3), (4), (7), and (9) of sub-
paragraph (8), and by adding a heading
fo subparagraph (8), These_added and
revised provisions read as set forth:
> PAR. 2. Paragraph (b) of §1.1212-1,
s set forth in paragraph 12 of the ap-

FEDERAL
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pendix to the notice of proposed rule-
making published on October 23 and
November 17, 1971, is amended by revis-
ing the heading of subparagraph 4), by
revising the third paragraph of example
(5) and the second paragraph of example
(7) of subparagraph (5) to correct typo-
graphical errors, and by adding a head-
ing to subparagraph (5). These revised
and added provisions read as set forth
below.

Par. 3. Section 301.6511(d), as set
forth in paragraph 33 of the appendix
to the notice of proposed rulemaking
published October 23, 1971, is amended
by revising the historical note to read
as set forth below.

Par. 4. Paragraph (b) of §301.6511
(d)-2, as set forth in paragraph 34 of
the appendix to the notice of proposed
rulemaking published October 23, 1971,
is designated subparagraph (1) to read
as set forth below.

Par. 5. Paragraph (j) of § 301.6611-1,
as set forth in paragraph 39 of the ap-
pendix to the notice of proposed rule-
making published October 23, 1971, is
amended to read as set forth below.
(Sec. 7805, Internal Revenue Code of 1954,
68A Stat. 917 (26 U.S.C. 78056) )

[sEAL] DonALD C. ALEXANDER,
Commissioner of Internal Revenue.

Approved: December 27, 1973,

FrepErIC W. HICKMAN,
Assistant Secretary of the
Treasury.

ParacrapH 1. Paragraph (¢)(3) of
§ 1.165-1 is amended to read as follows:

§ 1.165-1 Losses.

» > * - L

(c) Amount deductible. * * *

(3) A loss from the sale or exchange
of a capital asset shall be allowed as &
deduction under section 165(a) but only
to the extent allowed in section 1211 (re-
lating to limitation on capital losses) and
section 1212 (relating to capital loss car-
rybacks and carryovers), and in the reg-
ulations under those sections.

= . - . e

PaR. 2. Section 1.246-2 is amended by
revising paragraph (a) to read as fol-
lows:

§ 1.246-2 Limitation on
amount of deductions.

(a) General rule. The sum of the de-
ductions allowed by sections 243(a) (1)
(relating to dividends received by corpo-
rations), 244(a) (relating to dividends
received on certain preferred stock), and
245 (relating to dividends received from
certain foreign corporations), except as
provided in section 246(b) (2) and in par-
agraph (b) of this section, is limited to
85 percent of the taxable income of the
corporation. The taxable income of the
corporation for this purpose is computed
without regard to the net operating loss
deduction allowed by section 172, the de-
duction for dividends paid on certain
preferred stock of public utilities allowed
by section 247, any capital loss carry-
back under section 1212(a) (1), and the
deductions provided in sections 243(a)

aggregate
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(1), 244(a) , and 245. For definition of the
term “taxable income”, see section 63.

- . - . -

Par. 3. Section 1.381(b) is amended by
revising paragraph (3) of section 381(b)
and the historical note to read as
follows:

§1.381 Siatutory provisions; carryovers
in certain corporate acquisitions; op-
erating rules.

Sec, 381. Carryovers in certain cornorate

acqusitions. * * *

(b) Operating rules. * * *
(3) The corporation acquiring property in

a distribution or transfer described in sub-

section (a) shall not be entitled to carry

back a net operating loss or a net capital

Joss for a taxable year ending after the date of

distribution or transfer to a taxable year of

the distributor or transferor corporation.

|Sec. 381(b) as amended by sec. 512(c), Tax
Reform Act 1969 (83 Stat. 639) |

Par. 4. Section 1.481 is amended by
revising paragraph (3) (A) of section 481
(b) and the historical note to read as
follows:

§ 1.481 Statutory provisions; adjust-
ments required by changes in method
of accounting.

Sec. 481. Adjustments required by changes
in method of accounting. * * *

(b) Limitation on tax where adjusiments
are substantial.* * *

(8) Special rules for computations under
paragrahs (1) and (2). For purposes of this
subsection—

(A) There shall be taken into account
the increase or decrease in tax for any tax-
able year preceding the year of the change
to which no adjustment is allocated under
paragraph (1) or (2) but which is affected
by a net operating loss (as defined in section
172) or by a capital loss carryback or carry-
over (asdefined in section 1212), determined
with reference to taxable years with respect
to which adjustments under paragraph (1)
or (2) are allocated.

. - - - -

[Sec. 481 as amended by sec. 29, Technical

Amendments Act 1958 (72 Stat. 1626); sec.

g;z(r) (4), Tax Reform Act 1969 (88 Stat.

1)]

PaR. 5. Section 1.481-2 is amended by
revising paragraphs (¢) (2) and (3) (iil)
to read as follows:

§ 1.481-2 Limilation on tax.

L3 - > = -

(¢) Rules for computation of tax.* * *

(2) The next step is to compute under
section 481(b) (1) the tax attributable to
the adjustments referred to in subpara-
graph (1) of this paragraph for the tax-
able year of the change and the two
preceding taxable years as if an amount
equal to one-third of the net amount of
such adjustments had been received or
accrued in each of such taxable years.
The increase in tax attributable to the
adjustments for each such taxable year
is the excess of the tax for such year
computed with the allocation of one-
third of the net adjustments to such tax-
able year over the tax computed without
the allocation of any part of the adjust-
ments to such year. For the purpose of
computing the aggregate increase in
taxes for such taxable years, there shall
be taken into account the increase or de-
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crease in tax for any taxable year pre-~
ceding the taxable year of the change to
which no adjustmient is allocated under
section 481(b) (1) but which is affected
by a net operating loss under section 172
or by a capital loss carryback or carry-
over under section 1212, determined with
reference to taxable years with respect
to which adjustments under section 481
(b) (1) are allocated.

> * . 5 .
(3)‘..

(iii) Any taxable year preceding the
taxable year of the change to which no
adjustment is allocated under section
481(b) (2), but which is affected by a net
operating loss or by a capital loss carry-
back or carryover determined with ref-
erence to taxable years with respect to
which such adjustments are allocated.

Par. 6. Section 1.535 is amended by re-
vising paragraphs (6) and (7) of sec-
tion 535(b) and the historical note to
read as follows:

§ 1.535 Statutory provisions; accumu-
lated taxable income.

Sec. 535. Accumulated tazable income. * * *

(b) Long-term capital gains. There shall
be allowed as a deduction the excess of the
net long-term capital gain for the taxable
year over the net short-term capital loss
for such year (determinved without regard
to the capital loss carryback or carryover
provided in section 1212) minus the taxes
imposed by this subtitle attributable to such
excess. The taxes attributable to such ex-
cess shall be an amount equal to the differ-
ence between—

(A) The taxes imposed by this subtitle
(except the tax imposed by this part) for
such year, and

tB) Such taxes computed for such year
without Including in taxable income the
excess of the net long-term capltal gain for
the taxable year over the net short-term
capital loss for such year (determined with
regard to the capital loss carryback or carry-
over provided In section 1212).

(7) Capital loss. No allowance sheall be
made for the capital loss carryback or carry-
over provided In section 1212.

- - . . -
[Sec. 535 as amended by sec. 31, Technical
Amendments Act 1958 (72 Stat. 1631); sec.
205, Small Business Tax Revision Act 1958
(72 Stat. 1680); sec. 9(d) (2), Rev. Act 1962
(76 Stat. 1001); secs. 401(b)(2)(C) and
512(f) (5), Tax Reform Act 1969 (83 Stat,
602, 641) ]

Par. 7. Section 1.535-2 is amended by
revising paragraph (g) to read as fol-
lows:

§ 1.535-2 Adjustments to taxable in-

come.

(g) Capital loss carrybacks and carry-
overs. Capital losses carried to a taxable
yvear under section 1212(a) shall have
no application for purposes.of comput-
ing accumulated taxable income for
such year.

PAr. 8. Section 1.1211 is amended by
revising subsection (b) of section 1211
and by adding a historical note. The
amended and added provisions read as
follows:

§ 1.1211 Statatory provisions;
tion on capital losses.

Sec, 1211, Limitation on capital losses. * * ®

(b) Other tazpeyers—(1) In general. In

limita-
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the case of a taxpayer other than a corpora~
tion, losses from sales or exchanges of capital
assets shall be allowed only to the extent of
the gains from such sales or exchanges, plus
(if such losses exceed such gains) whichever
of the following is smallest:

(A) The taxable income for the taxable
year

(B) $1,000, or

(C) The sum of—

(1) The excess of the net short-term capi-
tal loss over the net long-term capital gain,
and

(11) One-half of the excess of the net long-
term capital loss over the net short-term
capital gain.

(2) Married individuals. In the case of a
husband or wife who files a separate return,
the amount specified In paragraph (1) (B)
shall be $500 in lieu of $1,000.

(3) Computation of tazable income. For
purposes of paragraph (1), taxable income
shall be computed without regard to gains
or lossess from sales or exchanges of capital
assets and without regard to the deductions
provided in section 151 (relating to personal
exemptions) or any deduction in lieu thereof.
If the taxpayer elects to pay the optional tax
imposed by section 38, “taxable income" as
used in this subsection shall read as “ad-
Justed gross income”. -

[Sec. 1211 as amended by sec. 513(a), Tax
Reform Act 1969 (83 Stat. 642) |

PAr. 9. Section 1.1211-1 is amended
to read as follows:

§ 1.1211-1 Limitation on capital losses.

(a) Corporations—(1) General rule.
In the case of a corporation, there shall
be allowed as a deduction an amount
equal to the sum of—

(i) Losses sustained during the tax-
able year from sales or exchanges of
capital assets, plus

(il) The aggregate of all losses sus-
tained in other taxable years which are
treated as a short-term capital loss in
such taxable year pursuant to section
1212(a) (1),

but only to the extent of gains from such
sales or exchanges of capital assets in
such taxable year.

(2) Banks. See section 582(¢c) for
modification of the limitation under sec-
tion 1211(a) in the case of a bank, as
defined in section 581.

(b) Taxpayers other than corpora-
tions—(1) General rule. In the case of a
taxpayer other than a corporation, there
shall be allowed as a deduction an
amount equal to the sum of—

(1) Losses sustained during the taxable
year from sales or exchanges of capital
assets, plus

(i) The aggregate of all losses sus-
tained in other taxable years which are
treated either as a short-term capital loss
or as a long-term capital loss in such
taxable year pursuant to section 1212(h),
but only to the extent of gains from sales
or exchanges of capital assets in such
taxable year, plus (if such losses exceed
such gains) the additional allowance or
transitional additional allowance deduct-
ible under section 1211(b) from ordinary
income for such taxable year. The addi-
tional allowance deductible under section
1211(b) shall be determined by applica-
tion of subparagraph (2) of this para-
graph, and the transitional additional
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allowance by application of subparg.
graph (3) of this paragraph.

(2) Additional allowance. Except ag
otherwise provided by subparagraph (3)
of this paragraph, the additional allgy.
ance deductible under section 1211 (h) for
taxable years beginning after Decem.
ber 31, 1969, shall be the least of—

(1) The taxable income for the taxahle

year,

(ii) $1,000, or

(iii) The sum of the excess of the net
short-term capital loss over the net long-
term capital gain, plus one-half of the
excess of the net long-ferm capital loss
over the net short-term capital gain,

(3) Transitional additional alloy-
ance—(1) In general. If, pursuant to the
provisions of § 1.1212-1(b) and subdivi-
sion (ii) of this subparagraph, there is
carried to the taxable year from a tax-
able year beginning before January 1,
1970, a long-term capital loss, and if for
the taxable year there is an excess of
net long-term capital loss over net short-
term capital gain, then, in lieu of the
additional allowance provided by sub-
paragraph (2) of this paragraph, the
transitional additional allowance de-
ductible under section 1211(b) shall be
the least of—

(a) The taxable income for the taxa-
ble year,

(b) $1,000, or

(e¢) The sum of the excess of the net
short-term capital loss over the net long-
term capital gain; that portion of the
excess of the net long-term capital loss
over the net short-term capital gain com-
puted as provided in subdivision (i) of
this subparagraph; plus one-half of the
remaining portion of the excess of the
net long-term capital loss over the net
short-term capital gain.

(i) Computation of specially treated
portion of excess long-term capital loss
over net short-term capital gain. In de-
termining the transitional additional al-
lowance deductible as provided by this
subparagraph, there shall be applied
thereto in full on a dollar-for-dollar basis
the excess of net long-term capital loss
over net short-term capital gain (com-
puted with regard to capital losses car-
ried to the taxable year) to the extent
that the long-term capital losses carried
to the taxable year from taxable years
beginning before January 1, 1970, as pro-
vided by §1.1212-1(b) and subdivision
(iii) of this subparagraph, exceed the
sum of (@) the portion of the net capital
gain actually realized in the taxable year
(i.e., computed without regard to capital
losses carried to the taxable year) which
consists of net long-term capital gain
actually realized in the taxable year, plus
(b) the amount by which the portion of
the net capital gain actually realized in
the taxable year (i.e., computed with-
out regard to capital losses carried f0
the taxable year) which consists of net
short-term capital gain actually real ¢
in the taxable year exceeds the total 0
short-term capital losses carried to the
taxable year from taxable years begin-
ning before January 1, 1970, as provided
by § 1.1212-1(b) and subdivision (V) 0
this subparagraph. The amount by which
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the net long-term capital losses carried
to the taxable year from taxable years
peginning before January 1, 1970, ex-
ceeds the sum of (@) plus (b) shall con-
dtitute the “transitional net long-term
capital loss component” for the taxable
year for the purpose of this subpara-
graph.

ity Carryover oj certain long-term
capital losses not utilized in computation
of transitional additional allowance. If
for a taxable year beginning after De-
cember 31, 1969, the transitional net
long-term capital loss component deter-
mined as provided in subdivision (ii) of
this subparagraph exceeds the amount
of such component applied to the transi-
tional additional allowance for the tax-
able vear as provided by subdivision (i)
of this subparagraph and subparagraph
(4) (i) of this paragraph, then such
excess shall for the purposes of this sub-
paragraph be carried fo the succeeding
taxable year as long-term capital losses
from taxable years beginning before
January 1, 1970, for utilization in the
computation of the transitional addi-
tional allowance in the succeeding tax-
able vear as provided in subdivisions (1)
and (i) of this subparagraph. In no
event, however, shall the amount of such
component carried to the following tax-
able year as otherwise provided by this
subdivision exceed the total of net long-
term capital losses actually carried to
such succeeding taxable year pursuant to
section 1212(b) and § 1.1212-1(b).

(iv) Carryover of certain shori-term
capital losses not utilized in computation
of additional allowance or transitional
edditional allowance. If for a taxable
year beginning after December 31, 1969,
the total short-term capital losses car-
ried to such year from taxable years
beginning before January 1, 1970, as
provided by § 1.1212-1(b) and this sub-
division exceed the sum of—

(a) The portion of the net capital gain
actually realized in the taxable year (i.e.,
computed without regard to capital
losses carried to the taxable year) which
consists of net short-term capital gain
;]ctually realized in the taxable year,

us

(b) The amount by which the portion
of the net capital gain actually realized
In the taxable year (i.e., computed with-
out regard to capital losses carried to the
taxable year) which consists of net long-
term capital gain actually realized in the
taxable year exceeds the total long-term
capital losses carried to the taxable year
Srorn taxable years beginning before
anuary 1, 1970, as provided in § 1.1212-
1(h) and subdivision (iii) of this sub-
paragraph,
then such excess shall constitute the
transitional net short-term capital loss
ggmponent" for the taxable year, and to
thg cxtent such component also exceeds
th net short-term capital loss applied to

e additional allowance (as provided in
Subparagraphs (2) and (4) (i) of this
z}af&gl‘aph) or the transitional additional
dlowance (as provided by subdivision ()
@ Sfubparagmph and subparagraph

of this paragraph) for the taxable
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year shall be carried to the succeeding
taxable year as short-term capital losses
from taxable years beginning before Jan-
uary 1, 1970, for utilization in such suc-
ceeding taxable year in the computation
of the additional allowance (as provided
by subparagraph (2) of this paragraph)
or the transitional additional allowance
(as provided by subdivision (i) and (i)
of this subparagraph). In no event, how-
ever, shall the amount of such compo-
nent so carried to the following taxable
year as otherwise provided by this sub-
division exceed the total of net short-
term capital losses actually carried to
such succeeding taxable year pursuant
to section 1212(b) and § 1.1212-1(b).

(v) Scope of rules. The rules provided
by this subparagraph are for the pur-
pose of computing the amount of the
transitional additional allowance de-
ductible for the taxable year pursuant fo
the provisions of section 1212(b) (3) and
this subparagraph. More specifically,
their operation permits the limited use of
a long-term capital loss carried to the
taxable year from a taxable year begin-
ning before December 31, 1969, in full on
a dollar-for-dollar basis in computing
the transitional additional allowance de-
ductible for the taxable year. These rules
have no application to, or effect upon, a
determination of the character or
amount of net capital gains and losses
reportable in the taxable year. See para-
graph (b)(1) of this section and
§1.1212-1 for the determination of the
amount and character of capital gains
and losses reportable in the taxable year.
Further, except to the extent that their
application may affect the amount of the
transitional additional allowance deduc-
tible for the taxable year and thus
the amount to be treated as short-term
capital loss for carryover purposes under
section 1212(b) and §1.1212-1(b)(2),
these rules have no effect upon a de-
termination of the character or amount
of capital losses carried to or from the
taxable year pursuant to section 1212(b)
and § 1.1212-1(b).

(4) Order of application of capital
losses to additional allowance or transi-
tional additional allowance. In apply-
ing the excess of the net short-term capi-
tal loss over the net long-term capital
gain and the excess of the net long-term
capital loss over the net short-term capi-
tal gain to the additional allowance or
transitional additional allowance de-
ductible under section 1211(b) and this
paragraph, such excesses shall, subject
to the limitations of subparagraph (2)
or (3) of this paragraph, be used in the
following order:

(i) First, there shall be applied to the
additional allowance or transitional ad-
ditional allowance the excess, if any, of
the net short-term capital loss over the
net long-term capital gain.

(ii) Second, if such transitional ad-
ditional allowance exceeds the amount
so applied thereto as provided in subdi-
vision (1) of this subparagraph, there
shall next be applied thereto as provided

in subparagraph (3) of this paragraph
the excess, if any, of the net long-term
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capital loss over the net short-term
capital gain to the extent of the transi-
tional net long-term capital loss com=
ponent for the taxable year computed as
provided by subdivision (ii) of subpara-
graph (3) of this paragraph.

(iii) Third, if such additional allow-
ance or transitional additional allow-
ance exceeds the sum of the amounts so
applied thereto as provided in subdivi-
sions (i) and (ii) of this subparagraph,
there shall be applied thereto one-half
of the balance, if any, of the excess net
long-term capital loss not applied pursu-
ant to the provisions of subdivision (ii)
of this subparagraph. >

(5) Tazxable years beginning prior to
January 1, 1970. For any taxable year
beginning prior to January 1, 1970, sub-
paragraphs (2) and (3) of this para-
graph shall not apply and losses from
sales or exchanges of capital assets shall
be allowed as a deduction only to the ex-
tent of gains from such sales or ex-
changes, plus (if such losses exceed such
gains) the taxable income of the tax-
payer or $1,000, whichever is smaller.

(6) Special rules. (1) For purposes of
section 1211(b) and this paragraph, tax-
able income is to be comvuted without
regard to gains or losses from sales or
exchanges of capital assets and without
regard to the deductions provided in sec-
tion 151 (relating to personal exemp-
tions) or any deduction in lieu thereof.
For exambvle, the deductions available to
estates and trusts under section 842(b)
are in lieu of the deductions allowed un-
der section 151, and, in the case of estates
and trusts, are to be added back to tax-
able income for the purposes of sec-
tion 1211(b) and this paragraph.

(ii) In case the tax is computed un-
der section 3 and the regulations there-
under (relating to optional tax tables for
individuals), the term “taxable income”
as used in section 1211(b) and this para-
graph shall be read as “‘adjusted gross
income.”

(iii) In the case of & joint return, the
limitation under section 1211(b) and this
paragraph, relating to the allowance of
losses from sales or exchanges of capi-
tal assets, is to be computed and the
net capital loss determined with respect
to the combined taxable income and
the combined capital gains and losses of
the spouses.

(7) Married taxpayers filing separate
returns—(i) In general. In the case of
a husband or a wife who files a separate
return for a taxable year beginning
after December 31, 1969, the sum of
$1,000 specified in subdivisions (ii) and
(i) (b) of subparagraphs (2) and (3), re-
spectively, of this paragraph shall in-
stead be $500.

(i) Special rule. If, pursuant to the
provisions of §1.1212-1(b) and subpar-
agraph (3) (iii) or (iv) of this para-
graph there is carried to the taxable year
from .a taxable year beginning before
January 1, 1970, a short-term capital
loss or a long-term capital loss, the $500
specified in subdivision (i) of this sub-
paragraph shall instead be an amount
not in excess of $1,000, equal to $500 plus
the total of the transitional net long-
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term capital loss component for the tax-
able year computed as provided by sub-
paragraph (3) (il) of this paragraph and
the transitional net short-term capital
loss component for the taxable year
computed as provided by subparagraph
(3) (iv) of this paragraph.

(8) Examples. The provisions of sec-
tion 1211(b) may be illustrated by the
following examples:

Ezample (1). A, an unmarried individual
with one exemption allowable as a deduction
under section 151, has the following trans-
actions in 1970:

Taxable Income exclusive of aapim

gains and 1088€8. . cceccccaacaaaa $4, 400
Deduction provided by section 151__ 625
Taxable income for purposes of sec-

Hon  IRIID) - e e e 5,025
Long-term capital gain._.. $1, 200
Long-term capital loss....._ (5,3800)

Net long-term capital loss. (4, 100)
Losses to the extent of

A e F fo o s e e (1,200)
Additional allowance deductible un-

der section 1211(D) oo

1,000

The net long-term capital loss of 84,100 is
deductible in 1970 only to the extent of
an additional allowance of $1,000 which is
smaller than the taxable income of $5,025.
Under section 1211(b) and subparagraph
(2) of this paragraph, $2,000 of excess net
long-term capital loss was required to pro-
duce the $1,000 additional allowance. There-
fore, a net long-term capital loss of $2,100
(%4,100 minus $2,000) is carried over under
section 1212(b) to the succeeding taxable
year.

Ezample (2). B, an unmarried individual
with one exemption allowable as a deduc-
tion under section 161, has the following
transactions in 1970:

Taxable Income exclusive of capital

gains and losses..o.ce e $90
Deduction provided by section 151._.. 625
Taxable income for purposes of section

AR (D) e e i S L et 715
Long-term capital gain______ $1, 200
Long-~term capital loss_.____ (5, 200)
Net long-term capital loss.. (4, 000)
Losses to the extent of galns. (1, 200)
Additional allowance deductible under

HOCHION: 121 (D) < oo e e 715

The net long-term capital loss of $4,000 is
deductible in 1970 only to the extent of an
additional allowance of $715, since the $715
of taxable income for purposes of section
1211(b) is smaller than $1,000. Under section
1211(b) and subparagraph (2) of this para-
graph, $1430 of net long-term capital loss
was required to produce the $715 additional
allowance. Therefore, a net long-term capital
loss of §2,670 (84,000 minus $1,430) is carried
over under section 1212(b) of the succeed-
ing taxable year. For illustration of the re-
sult if the net capital loss for the taxable year
is smaller than both $1,000 and taxable in-
come for the purposes of section 1211(b), see
examples (3) and (4) of this subparagraph.
For carryover of a net ecapital loss, see
§ 1.1212-1.

Example (3). A, an unmarried individual
with one exemption allowable as a deduc-
tion under section 151, has the following
transactions in 1971:

RULES AND REGULATIONS

Taxable income exclusive of capital

galns and losses... ... ______ 18, 300
Deduction provided by section 151 675
Taxable Income for purposes of sec-

2ol 4§ ) (el e S 13,975

Long-term capital gain_ .  $400
Long-term capital loss...  (600)
Net long-term capltal

O S i (200)
Short-term capital gain__ 900

Short-term capital loss._. (1,400)

short-term capital

Net
loss

Losses to extent of gains_ (1, 300)
Additional allowance deductible
under section 1211(b)-vvveeenn

The $600 additional allowance deductible
under section 1211(b) is the least of: (1)
taxable income of $13,975, (i) 81,000, or
(1ii) the sum of the excess of the net short-
term capital loss of $500 over the net long-
term capital gain, plus one-half of the excess
of the net long-term capital loss of $200 over
*the net short-term capital gain. The 8600
additional allowance, therefore, c¢onsists of
the net short-term capital loss of $500, plus
$100 (one-half of the net long-term capital
loss of $200), the total of which is smaller
than both $1,000 and taxable income for
purposes of section 1211(b). No amount of
net capital loss remains to be carried over
under section 1212(b) to the succeeding tax~
able year since the entire amount of the net
short-term capital loss of $500 plus the en-
tire amount of the net long-term capital loss
of $200 required to produce $100 of the de-
duction was absorbed by the additional al-
lowance deductible under section 1211(b)
for 1971,

Ezample (4). A, a married individual filing
& separate return with one exemption allow-
able as a deduction under section 151, has
the following transactions in 1971:

Taxable Income exclusive of capi-

tal gains and losseS....._.__._.. $12, 000
Deduction provided by sec-

ANV e e LU 675
Taxable income for purposes 0f ———

goction 121T(D). - i e men 12, 675
Long-term capital loss.... ($800)
Long-term capital gain___ 300
Net long-term capital

T SRR S RGN S (500)
Short-term capital loss.. (500)
Bhort-term capital gain.. 600
Net short-terma capital

3 g S e S 100
Losses to the extent of

B I e e B e (900)
Additional allowance deductible

under section 1211(b)accau_ o 200

The excess net long-term capital loss of $400
(net long-term capital loss of $500 minus net
short-term capital gain of $100) is deductible
in 1971 only to the extent of an additional
allowance of $200 (one-half of $400) which
is smaller than both $500 (married taxpayer
filing a separate return for a taxable year
beginning after December 81, 1969) and
taxable income for purposes of section
1211(b). Since there is no net short-term
capital loss in excess of net long-term capital
gains for the taxable year, the $200 additional
allowance deductible under section 1211(b)
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consists entirely of excess net long-term
capital loss. No amount of net capital los
remains to be carrled over under sectigy
1212(b) to the succeeding taxable year.

Ezample (5). A, an unmarried individug
with one exemption allowable as a deduction
under section 151, has the following trans.
actions in 1970:

Taxable income exclusive of capital

gains and 108SeS. ..o . $13, 300
Deduction provided by section

151 — — 625
Taxable income for purposes of sec-

Bon XD e e 13,9025

Long-term capital loss.. ($6, 000)

Long-term capital gain__ 2,000
Net long-term capital
L RS e i ST e L (4, 000)
Short-term capital gain.. 3,000
Short-term capital loss
carried to 1970 from
1969 under section
12312(D) (1) e (8,000)
Net short-term capital
TR o R AR 0
Losses to the extent of
CL AN e W oy (5, 000)
Additional allowance de-
ductible under section
Gk e ST s 1, 000

The $1,000 additional allowance deductible
under section 1211(b) 4s the least of (1)
taxable income of $13,925, (i1) 81,000, or
(iii) the sum of the net short-term capital
loss (80) plus one-half of the net long-term
capital loss of $4,000. The $1,000 additional
allowance, therefore, consists of net long-
term capital loss. Since $2,000 of the net
long-term capital loss of 4,000 was required
to produce the $1,000 additional allowance,
the $2,000 balance of the net long-term capl-
tal loss 1s carrled over under section 1212(b)
to 1971,

Ezample (6). A, an unmarried individual
with one exemption allowable as a deduction
under section 151, has the following trans
actions in 1970:

Taxable income exclusive of capital

gains and 10S8€S__ - coo-oneenn 3,300
Deduction provided by section 151. 625
Lo o

Taxable income for purposes of sec~ .
Hon 1213 (D) S e v 13,92

Long-term capital gain_. $5,000
Long-term capital loss... (7, 000)
Long-term capital loss
carried to 1970 from
1969 under section 1212
[ G R (500)
Net long-term  capital
T e R (2, 500)
Short-term capital gain. 1,100
Short-term capital loss_. (1,400)
Net short-term capital
__________________ (300)
E——— 1]
Losses to extent of
BRI (8, 100)
Transitional additional
allowance deductible
under section 1211(b). 1,000
Because a component of the net lone-t;r’:

capital loss for 1970 is a $500 long-

capital loss carried to 1970 from 1969, the
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{ransitional additional allowance deductible
under section 1211(b) and subparagraph (3)
of this paragraph is the least of (i) taxable
meome of $13,925, (il) $1,000 or (iil) the
sum of the net short-term capital loss of
$300, plus the net long-term capital loss for
1970, to the extent of the 8500 long-term
capital loss carried to 1970 from 1969 and
one-hall of the $2,000 balance of the net
long-term capital loss. The entire 8500 long-
term capital loss carried to 1970 from 19869 is
gpplicable in full to the transitional addi-
tional sllowance because there was no net
caplital gain actually realized in 1970, The
$1,000 transitional additional allowance,
therefore, consists of the net short-term capl-
tal loss of $300, the 8500 long-term capital
1065 carrled to 1970 from 1969, plus one-half
of enough of the balance of the 1970 net
long-term capital 1oss ($400) to make up the
£200 balance of the $1,000 transitional addi-
tional allowance. A long-term capital loss of
$1,600 (82,500 minus $900), all of which is
attributable to 1970, is carried over under
section 1212(b) to 1871,

Example (7). A, an unmarried individual
with one exemption allowable as a deduction
under section 151, has the following trans-
actions in 1970:

‘

Taxable income exclusive of capital

gains and 10S8e8. oo $13, 300
Deduction provided by section 151. 625
Taxable Income for purposes of sec-

tn . 18 R e R e e 13, 925

Long-term capital loss.. (82,000)
Long-term capital loss

carried to 1970 from

1969 under section 1213

(D)(1) cecccccocaaaaas (500)
Net long-term capltal
1 R B T T (2, 500)
—_———
Short-term capital gain_. 2, 600
Short-term capital loss
carrlied to 1970 from
1969 under section 1212
(B)(1) S ETm it (3, 000)
Net short-term capital
JOBE, o e s (400)
[
Losses to the extent of
o T SR e e LD (2, 600)
Transitional  additional
allowance deductible
under section 1211(b). 1,000
= -

Because a component of the net long-term
capital loss for 1970 is a 8500 Jong-term
capltal loss carried to 1970 from 1969, the
transitional additional allowance deductible
under sectlon 1211(b) and subparagraph (3)
of this paragraph is the least of (i) taxable
Income of $13,025, (11) $1,000, or (iii) the
Sum of the net short-term capital loss of
$400, plus the net long-term capital 1oss for
1970 to the extent of the $500 long-term
capital loss carrfed to 1970 from 1969, and
one-half of the $2,000 balance of the net
long-term capital loss. The entire $500 long-
term capital loss carried to 1970 from 1969
18 applicable {n full to the transitional addi-
tlonal allowance because the net capital
gain for the taxable year (computed with-
out regard to capital losses carried to the
taxable year) consisted entirely of net short-
term capital galn not in excess of the short-
term capital loss carried to 1970 from 1969.
The $1,000 transitional additional allowance,
therefore, consists of the net short-term
capital loss of $400, the $500 long-term capl-
%l loss carrled to 1970 from 1969, plus one-
half of enough of the balance of the 1970 net

long-term capital loss ($200) to make up
the $100 balance of the $1,000 transitional
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additional allowance. A long-term capital loss
of $1,800 ($2,500 minus $700), all of which
is attributable to 1970, is carried over under
section 1212(b) to 1971.

Ezample (8). Assume the facts in Exam-
ple (7) but assume that the individual with
one exemption allowable as & deduction un-
der section 151 is married and files a sep-
arate return for 1970. The maximum transi-
tional additional allowance to which the
individual would be entitled for 1870 pur-
suant to subparagraph (7) (1) of this para-
graph would be the sum of 8500 plus 1)
£2,400 of the short-term capltal loss of $3,000
carried to 1970 from 1969 (the amount by
which such carryover exceeds the $600 net
capital gain actually realized in 1970, all
of which is net short-term capital gain) and
(i1) the $500 long-term capital loss carried
to 1970 from 1969, However, since this sum
($3,400) exceeds $1,000, the maximum transi-
tional additional allowance to which the
individual is entitled for 1970 is limited to
$1,000. If for 1971, the same married indi-
vidual had taxable income of $13,825 for
purposes of section 1211(b) and no capital
transactions, and filed a separate return,
the additional allowance deductible under
section 1211(b) for 1971 would be limited to
$500 by reason of subdivision (i) of subpara-
graph (7) of this paragraph, since, as illus-
trated in Example (7), no part of the capital
loss carried over to 1971 under section 1212
(b) is attributable to 1969.

Ezample (9). B, an unmarried individual
with one exemption allowable as a deduction
under section 151, has the following transac-
tions in 1971:

Taxable income exclusive of capital

gains and 1o8SeS. oo c e $10, 000
Deductions provided by section

1B] tencmnmne s e 875
Taxable income for purposes of sec-

OB IR D) c e e e e 10, 676

Long-term capital gain__ 82, 500
Long-term capital loss
treated under § 1.1211-1

(b) (3) (i11) as carried
over from 1969 -~ (5, 000)

Net long-term  capital
FOBE o i cu S it Coaies (2, 500)
—

Short-term capital gain. 2,700
Short-term capital loss
carrfed to 1971 from
1970 under section 1212
(B) (1) cmmmmmemmeeee e
Short-term  capital
treated under §1.1211-
1(b)(3)(iv) as carried

(1,000)

over from 1969 .. _.__ (2, 000)
Net short-term capital

OB e e e e b (300)

i—  ———— ]

Losses to extent of gain. (5,200)
Transitional additional
allowance deductible

under section 1211(b). 1,000

e

Because a component of the net long-term
capital loss for 1871 is a long-term capital
loss treated under subparagravh (3) (iil) of
this paragraph as carried over from 1969, the
rules for computation of the transitional
additional allowance under subparagraph (3)
(1) and (i1) of this paragraph apply. The
“transitional net long-term capital loss com-
ponent” for 1971 under subparagraph (28) (i1)
of this paragraph {s $1,800, that is, the
amount by which the $5,000 long-term loss
treated as carrled over from 1969 to 1971
exceeds (az) the net long-term capital gain
of $2,500 actually realized in 1971 plus (b)
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the $700 excess of the $2,700 net short-term
capital gain actually realized in 1971 over
the $2,000 short-term capital loss treated as
carried over to 1971 from 1969. The transi-
tional additional allowance for 1971 consists
of the $300 net short-term capital loss plus
$700 of the net long-term capital loss at-
tributable to 1969. A net long-term capital
loss of $1,800 ($2,500 minus $700) is carried
over to 1972 under section 1212(b). Only
$1,100 of the $1,800 will be treated in 1972
as carried over from 1969 since under sub-
paragraph (3) (iii) of this paragraph the
“transitional net long-term capital loss
component” of $1,800 is reduced by the
amount ($700) applied to the transitional
additional allowance for 1971.

Par. 10. Section 1,1212 is amended by
revising the heading of such section, by
revising the heading and subsections
(a) (1) and (b) of section 1212, by add-
ing new paragraphs (3) and (4) to sec-
tion 1212(a), and by revising the histori-
cal note. The amended and added provi-
sions read as follows: 5

§ 1.1212 Siatutory provisions;
loss carrybacks and carryovers.

Sec. 1212. Capital loss carrybacks and
carryovers—(a) Corporations—(1) In gen-
eral. If a corporation has a net capital loss
for any taxable year (hereinafter in this
paragraph referred to as the “loss year"), the
amount thereof shall be—

(A) A capital loss carryback to each of
the 3 taxable years preceding the loss year,
but only to the extent—

(i) Such loss is not attributable to a
foreign expropriation capital loss, and

(i) The carryback of such loss does not
increase or produce a net operating loss (as
defined in section 172(c)) for the taxable
year to which it is being carried back; and

(B) A capital loss carryover to each of the
5 taxable years (10 taxable years to the extent
such loss is attributable to a foreign expro-
priation capital loss) succeeding the loss
year,

and shall be treated as a short-term capital
loss in each such taxable year. The entire
amount of the net capital loss for any tax-
able year shall be carried to the earliest of
the taxable: years to which such loss may be
carried, and the portion of such loss which
shall be carried to each of the other taxable
years to which such loss may be carried shall
be the excess, if any, of such loss over .the
total of the net capital gains for each of the
prior taxable years to which such loss may be
carried. For purposes of the preceding sen-
tence, the net capital gain for any such prior
taxable year shall be computed without re-
gard to the net capltal loss for the loss year
or for any taxable year thereafter. In the
case of any net capital loss which cannot
be carried back in full to a preceding taxable
year by reason of clause (ii) of subparagraph
(A), the net capital gain for such prior
taxable year shall In no case be treated as
greater than the amount of such loss which
can be carried back to such preceding tax-
aliale year upon the application of such clause
(i1).

(3) Electing small business corporations,
Paragraph (1) (A) shall not apply to the net
capital loss of a corporation for any taxable
year for which it is an electing small business
corporation under subchapter S, and a net
capital loss of a corporation (for a year for
which it is not such an electing small busi-
ness corporation) shall not be carried back
under paragraph (1) (A) to a taxable year
for which it is an electing small business
corporation,

capital
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(4) Special rules on ecarrybacks. A net
capital loss of a corporation shall not be car-
ried back under paragraph (1) (A) to a tax-
able year—

(A) For which it is a foreign personal
holding company (as defined in section 552);

(B) For which 1t is a regulated investment
company (as defined in section 851);

(C) For which it is a real estate invest-
ment trust (as defined in section 856); or

(D) For which an electlon made by it
under section 1247 is applicable (relating to
election by foreign investment companies to
distribute income currently).

(b) Other taxpayers—(1) In general. If a
taxpayer other than a corporation has a net
capital loss for any taxable year—

(A) The excess of the net short-term cap-
ital loss over the net long-term capital gain
for such year shall be a short-term capital
loss in the succeeding taxable year, and

(B) The excess of the net long-term capi-
tal loss over the net short-term capital gain
for such year shall be a long-term capital
1oss in the succeeding taxable year.

(2) Special rules. (A) For purposes of de- '
termining the excess referred to in paragraph
(1) (A), an amount equal to the amount al-
lowed for the taxable year under section
1211(b) (1) (A), (B), or (C) shall be treated
as a short-term capital gain in such year.

(B) For purposes of determining the ex-
cess referred to In paragraph (1)(B), an
amount equal to the sum of—

(i) The amount allowed for the taxable
year under section 1211(b)(1) (A), (B), or
(C), and

(i1) The excess of the amount described in
clause (i) over the net short-term capital
loss (determined without regard to this
subsection) for such year,

shall be treated as a short-term capital gain
in such year.

(38) Transitional rule. In the case of any

amount which, under paregraph (1) and
section 1211(b) (as in effect for taxable years
beginning before January 1, 1970), is treated
8s a capital loss in the first taxable year
beginning after December 31, 1069, paragraph
(1) and section 1211(b) (as in effect for tax-
able years beginning before January 1, 1970)
shall apply (and paragraph (1) and section
1211(b) " as in effect for taxable years
beginning after December 31, 1969, shall not
apply) to the extent such amount exceeds
the total of any net capital gains (deter-
mined without regard to this subsection) of
taxable years beginning after December 31,
1969.
[Sec. 1212 as amended by sec. 230(a), Rev.
Act 1984 (78 Stat. 99); sec. 7(a), Act of
Sept. 2, 1964 (Public Law 88-571, 78 Stat.
861); sec. 512 (a) and (b) and sec. 513(b),
Tax Reform Act 1969 (83 Stat. 688, 639,
642) |

Par. 11. Section 1.1212-1 is amended
by revising the heading of such section,
by revising subdivision (i) of paragraph
(a) (1), by adding a new subparagraph
(3) to paragraph (a), and by revising
paragraph (b). The amended and added
provisions read as follows:

§ 1.1212-1 Capital loss earryovers and
carrybacks.

(a) Corporations; other taxpayers for
taxable years beginning before Jani-
ary 1, 1964—(1) Regular net capital 1oss
sustained for tazable years beginning
before January 1, 1970. (i) A corporation
sustaining a net capital loss for any tax-
able year beginning before January 1,
1970, and a taxpayer other than a corpo-
ration sustaining a net capital loss for
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any taxable year beginning before Janu-
ary 1, 1964, shall carryover such net loss
to each of the 5 succeeding taxable years
and treat it in each of such 5 succeeding
taxable years as a short-term capital loss
to the extent not allowed as a deduction
against any net capital gains of any tax-
able years intervening between the tax-
able year in which the net capital loss
was sustained and the taxable year to
which carried. The carryover is thus ap-
plied in each succeeding taxable year to
offset any net capital gain in such sue-
ceeding taxable year. The amount of the
capital loss carryover may not be in-
cluded in computing a new net capital
loss of a taxable year which can be car-
ried over to the next 5 succeeding taxable
years. For purposes of this subparagraph,
a net capital gain shall be computed
without regard to capital loss carryovers
or carrybacks. In the case of nonresident
alien individuals, see section 871 for spe-
cial rules on capital loss carryovers. For
the rules applicable to the portion of a
net capital loss of a corporation which is
attributable to a foreign expropriation
capital loss sustained in taxable years
beginning after December 31, 1958, sece
subparagraph (2) of this paragraph’ For
the rules applicable to a taxpayer other
than a corporation in the treatment of
that amount of a net capital loss which
may be carried over under section 1212
and this subparagraph as a short-term
capital loss to the first taxable year
beginning after December 31, 1963, see
paragraph (b) of this section.

- * - . -

(3) Regular net capital loss sustained
by a corporation for taxable years be-
ginning after December 31, 1969—(i)
General rule. A corporation sustaining a
net capital loss for any taxable year be-
ginning after December 31, 1969 (here-
inafter in this paragraph referred to as
the “loss year”), shall—

(a) Carry back such net capital loss
to each of the 3 taxable years preceding
the loss year, but only to the extent that
such net capital loss is not attributable
to a foreign expropriation capital loss
and the carryback of such net capital
loss does not increase or produce a net
operating loss (as defined in section 172
(c)) for the taxable year to which it is
carried back; and

(b) Carry over such net capital loss to
each of the 5 taxable years succeeding
the loss year,

and, subject to subdivision (ii) of this
subparagraph, treat such net capital loss
in each of such 3 preceding and 5 suc-
ceeding taxable years as a short-term
capital loss.

(i) Amount treated as a short-terin
capital loss in each wyear. The entire
amount of the net capital loss for any
loss year shall be carried to the earliest
of the taxable years to which such net
capital loss may be carried, and the por-
tion of such net capital loss which shall
be carried to each of the other taxable
years to which such net capital loss may
be carried shall be the excess, if any, of
such net capital loss over the total of the
net capital gains (computed without re-
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gard to the capital loss carryback from
the loss year or any taxahle year there-
after) for each of the prior taxable years
to which such net capital loss may he
carried.

(iil) Special rules. (a) In the case of a
net capital loss which is not a foreign
expropriation capital loss and which
cannot be carried back in full to a pre.
ceding taxable year by reason of section
1212(a) (1) (A) (ii) and subdivision (i)
(@) of this subparagraph because such
loss would produce or increase a net op-
erating less in such preceding taxable
year, the net capital gain for such pre-
ceding taxable vear shall in no case he
treated as greater than the amount of
such net capital loss which can be car-
ried back to such nreceding taxable year
upon the apnlization of section 1212(a)
(1) (A) (i) and subdivision (i) (a) of this
subparagraph.

(b) For the rules avbplicable to the por-
tion of a net canital loss of a corporation
which is attributable to a foreign ex-
propriation canital loss sustained in a
taxable vear beginning after Decem-
ber 31, 1958, see section 1212(a) (2) and
subparaeraph (2) of this paragraph.

(¢) Section 1212(a) (1) (A) and sub-
division (i) (@) of this subparagraph
shall not apply to (and no carryback
shall be allowed with respect to) the net
canital loss of a corporation for any tax-
able year for which such corporation is
an electing small business corporation
under subchapter S. See § 1.1372-1.

(d) A net capital loss of a corporation
for a year for which it is not an electing
small business corporation under sub-
chapter S shall not be carried back un-
der section 1212(a) (1) (A) and subdivi-
sion (i) (a) of this subparagraph to a
taxable year for which such corporation
is an electing small business corporation.
See section 1212(a) (3).

(e) A net capital loss of a corporation
shall not be carried back under section
1212(a) (1) (A) and subdivision (i) (a) of
this subparagraph to a taxable year for
which the corporation was a foreign per-
sonal holding company, a regulated in-
vestment company, or a real estate in-
vestment trust, or for which an election
made by the corporation under section
1247 is applicable. See section 1212(a)
(4).

(f) A taxable year to which a net
capital loss of a corporation cannot, by
reason of (d) or (e) of this subdivision,
be carried back under section 1212(a)
(1) (A) and subdivision @) (a) of this
subparagraph shall nevertheless be
treated as 1 of the 3 taxable years preced-
ing the loss year for purposes of section
1212(a) (1) (A) and such subdivision (i)
(@) ; but any net capital gains for such
taxable year to which such net capital
loss cannot be carried back shall be
disregarded for purposes of subdivision
(ii) of this subparagraph.

(iv) The application of this subpara-
graph may be illustrated by the following
examples, in each of which it is assumed
that the corporation is not, and never
has been, a corporation described in sub-
division (ifi) (e) or (d) of this subpara-
graph, that the corporation files its tax
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returns on & calendar year basis, and
that no capital loss sustained is a foreign
expropriation capital loss:

Ezample (1). A corporation has a net capi-
tal 10ss for 1970 which sectlon 1212(a) (1) (A)
permits t0 be carried back. The entire net
capital loss for 1970 meay be carrled back to
1067, but only to the extent that a net oper-
ating loss for 1967 would not be produced or
nereased. The amount of the carryback to
1968 1s the excess of the net caplital loss for
1070 over the net capital gain for 1967, com-
puted without regard to a capital loss carry-
pack from 1970 or any taxable year thereafter.
The amount of the carryback to 1969 is the
excess of the net capital loss for 1970 over
the sum of the net capital gains for 1967 and
1068, computed without regard to a capital
Joss carryback from 1970 or any taxab’e year
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thereafter. The amount of the carryover to
1971 is the excess of the met capital loss for
1970 over the sum of the net capital gains for
1967, 1968, and 1969, computed without re-
gard to a capital loss carryback from 1970 or
any taxable year thereafter. Simlilarly, the
amount of the carryover to 1872, 1973, 1974,
and 1975, respectively, is the excess of the
net capital loss for 1970 over the sum of the
net capital gains for taxable years prior to
1972, 1973, 1974, or 1975, as the case may be,
to which the net capital loss for 1970 may be
carried, computed without regard to & capital
loss carryback from 1970 or any year there-
after. >

Ezample (2). For the taxable years 1967
to 1975, inclusive, a corporation is assumed
to have net capital loss, net capital gain, and
taxable Income (computed without regard to
capital gains and losses) as follows:

1067 1968

1969

1670 1971 1972 1973 1974 1975

Taxable income (computed with-
out regard to capital gains or
10SS68) . - o eevesmmnran e n

Not copltal 1085 o cmneeoaan o camcaccaa i aaianas

Not capital gain (computed with-
ot regs to carrybacks or
CAITYOVEr

Carryback or carryover:
From 1960 .

From 1970
From 1071
From 1972

$25,000 $25,000 $25,000

(1,000)  (2,500) (10, 000)

£25,000 $25,000 3'35.%) $25,000 $25,000 $25, 000

7,500 6,500
0000 (75000 (3, 000)
e (500)

The net capital loss of 1969, under the rules
of subparagraph (1) of this paragraph, may
not be carried back. Thus, the net capital
loss for 1070 is carried back and partially
absorbed by the net capital gain for 1967, and
a portion of the net capital losses of both
1970 and 1971 are carried back to 1968. The
net capital loss for 1969 is the oldest that may
be carried to 1973, and thus, 1t is the first
carried over and absorbed by the net capital
gain for 1973. The net capital loss for 1972
(which is not carrled back because of the
net capital losses in the 3 years preceding
1972) may be carried over to 1973.
Ezample (3). For the taxable years 1967 to
1970, inclusive, a corporation which was or-
ganized on January 1, 1967, realized operat-
ing Income and net capital galns and sus-

The net capital loss of 820,000 for 1870 is
carried back to 1987 and applied against the
£24 000 net capital gain realized in that year
only to the extent of $4.000, the maximum
amount to which the 1970 capital loss carry-
back can be applied without producing a
net operating loss for 1967. The unused
$16,000 balance of the 1970 net long-term
capital loss can be carrled forward to 1971
and subsequent taxable years to the extent
provided in subdivision (i) (b) of this sub-
paragraph.

Ezample (5). Assume the same facts as in
Example (3) but substitute the following
figures: -

Opersting income

tained operating losses and net capital losses O:,;%s:p(;ﬁ?:ﬂxﬁ (”"J'r‘?lqi’”“
as follows: or loss)
Operating income 0 9
or loss ('oxtlslua’ive Cnpﬂi\l gain (320.003) = mg
of cz;»,t;s )gnn or loss 20,000 (24:000)
£20, 000 $24,000 The net capital loss of $24,000 for 1870
20, 000 -0 is carried back to 1969 and applied against
?0,000 g 0 the $£24,000 net capital gain realized In that
(25, 000) (20, 000)

The net capital loss of $20,000 for 1970 is
carried back to 1967 and applied against the
$24,000 net capital gain realized In that year,
reducing such net capital gain to $4,000. The
net operating loss of $25,000 for 1970 is then
carried back to 1967 and applied first to
eliminate the $20,000 of operating income
for that year and then to eliminate the nef
capital gain for that year of $4,000 (as re-
duced by the 1970 capital loss carryback).

Ezample (4). Assume the same facts as in

gxamme (3) but substitute the following
gures:

Operating income

or Joss (exclusive Capital gain
of capital gain or loss
or loss)
($20, 000) $24, 000
20, 000 0
20, 000 0
(25, 000) (20, 000)
FEDERAL

year to the extent of $24,000. The application
of the capital loss carryback Is not limited
as it was in Example (4) because such carry-
back neither increases nor produces a net
operating loss, as such, for 1869, The $20,000
net operating loss for 1968 is then carried for«
ward to 1970 to eliminate the $20,000 of op-
erating income for that year.

Example (6). Assume the same facts as
in Example (3) but substitute the follow-
ing figures:

Operating income

or loss (exclusive Capital gain
of capital gain or loss
or loss)
o 0
0 0
(320, 000) ($24, 000)
20,000 20,000

The net capital loss of $24,000 for 1869 is
carried forward to 1970 and applied against
the $20,000 net capital gain realized in that
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year. The unused $4,000 balance of the 1969
net capital loss can be carried forward to
1971 and subsequent taxable years to the
extent provided In subdivision (i) (D) of this
subparagraph.

(b) Taxpayers other than corporations
for taxable years beginning after De-
cember 31, 1963—(1) In general. If a
taxpayer other than a corporation sus-
tains a net capital loss for any taxable
year beginning after December 31, 1963,
the portion thereof which is a short-
term capital loss carryover shall be car-
ried over to the succeeding taxable year
and treated as a short-term capital loss
sustained in such succeeding taxable
year, and the portion thereof which con-
stitutes a long-term capital loss carry-
over shall be carried over to the succeed-
ing taxable year and treated as a long-
term capital loss sustained in such suc-
ceeding taxable year. The carryovers are
included in the succeeding taxable year
in the determination of the amount of
the short-term capital loss, the net
short-term capital gain or loss, the long-
term capital loss, and the net long-term
capital gain or loss in such year, the net
capital loss in such year, and the capital
loss carryovers from such year. For pur-
poges of this subparagraph—

(i) A short-term capital loss carry-
over is the excess of the net short-term
capital loss for the taxable year over
the net long-term capital gain for such
year, and

(ii) A long-term capital loss carry-
over is the excess of the net long-term
capital loss for the taxable year over the
net short-term capital gain for such year.

(2) Special rules for determining a
net short-term capital gain or loss for
purposes of carryover—(i) Tazable
years beginning af er December 31, 1963,
and before January 1, 1970. In determin-
ing a net short-term capital gain or loss
of a taxable year beginning after De-
cember 31, 1963, and before January 1,
1970, for purposes of computing a short-
term or long-term capital loss carry-
over to the succeeding taxable year, an
amount equal to the additional allow-
ance deductible under section 1211(b)
for the taxable year (determined as pro-
vided in section 1211(b), as in effect for
taxable years beginning before Janu-
ary 1, 1970, and §1.1211-1(b)(5)) is
treated as a short-term capital gain oc-
curring in such year.

(ii) Tazxable years beginning ajter De-
cember 31, 1969. In determining a net
short-term capital gain or loss of a tax-
able year beginning after December 31,
1969—

(@) For purposes of computing a
short-term capital loss carryover to the
succeeding taxable year, an amount
equal to the additional allowance for the
taxable year (determined as provided in
section 1211(b) and §1.1211-1(b) (2) is
treated as a short-term capital gain oc-
curring ‘n such year, and

(b) For purposes of computing a long-
term capital loss carryover to fhe suc-
ceeding taxable year, an ambunt equal
to the sum of the acditional allowance
for the taxable year (determined as pro-
vided in section 1211(b) and § 1.1211-1
(b) (2)), plus the excess of such addi-

4, 1974




970

tional allowance over the net short-term
capital loss (determined without regard
to section 1212°b’ (2) for such year) is
treated as a short-term capital gain in
such year,

The rules provided in this subdivision
are for the purpose of taking into ac-
count the additional allowance deducti-
ble for the current taxable year under
section 1211(b)" and § 1.1211-1(b)(2) in
determining the amount and character
of capital loss carryovers from the cur-
rent taxable year to the succeeding tax-
able year. Their practical application to
a determination of the amount and
character of capital loss carryovers from
the current taxable year to the succeed-
ing taxable year involves identification
of the net long-term and net short-term
capital loss components of the additional
allowance deductible in the current tax-
able year as provided by § 1.1211-1(b)
(2) (ili). To the extent that the addi-
tional allowance is composed of net
short-term capital losses, such losses are
treated as a short-term capital gain in
the current taxable year in determining
the capital loss carryovers to the succeed-
ing year. To the extent that the addi-
tional allowance is composed of net long-
term capital losses applied pursuant’ to
the provisions of §1.1211-1(b) (2) (ii),
an amount equal to twice the amount of
such component of the additional allow-
ance is treated as a short-term capital
gain in the current taxable year. See
paragraph (4) of this section for transi-
tional rules if any part of the additional
allowance is composed of net long-term
capital losses carried to the current tax-
able year from a taxable year beginning
before January 1, 1970.

(3) Transitional rule for net capital
losses sustained in a taxable year
beginning before January 1, 1964. A tax-
payer other than a corporation sustain-
ing a net capital loss for any taxable
year beginning before January 1, 1964,
shall treat as a short-term capital loss
in the first taxable year beginning after
December 31, 1963, any amount which
would be treated as a short-term capital
loss in such year under subchapter P of
chapter 1 of the Code as in effect im-
mediately before the enactment of the
Revenue Act of 1964.

(4) Transitional rule for net long-term
capital losses sustained in a tarable year
beginning before January 1, 1970. In the
case of a net long-term capital loss sus-
tained by a taxpayer other than a corpo-
ration in a taxable year beginning prior
to January 1, 1970 (referred to in this
section as a “pre-1970 taxable year)
which is carried over and treated as a
long-term capital loss in the first taxable
year beginning after December 31, 1969
(referred to in this section as a “post-
1969 taxable year”), the transitional ad-
ditional allowance deductible under sec-
tion 1211(b) for the taxable year shall be
determined by application of section
1211(b) as in effect for pre-1970 taxable
years and §1.1211-1(b)(3), and the
amount of such long-term capital loss
carried over and treated as a long-term
capital loss *in the succeeding taxable
vear shall be determined by application
of section 1212(b) (1) as in effect for
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pre-1970 taxable years and subparagraph
(2) (1) of this paragraph (instead of
under sections 1211(b) and 1212(b) (1)
as in effect for post-1969 taxable years
and § 1.1211-1(b) (2) and subparagraph
(2) (i) of this paragraph, respectively)
but only to the extent that such pre-1970
long-term capital loss constitutes a
“transitional net long-term capital loss
component” (determined as provided in
§ 1.1211-1(b) (3) (ii) ) in the taxable year
to which such pre-1970 long-term capital
loss is carried. Thus, for purposes of par-
agraph (2) of this section, to the extent
that a component of the transitional ad-
ditional allowance deductible for a post-
1969 taxable year under section 1211(b)
and § 1.1211-1(h) (3) (i) is a transitional
net long-term capital loss component
carried over to such post-1969 taxable
year, such component shall be treated as
a short-term capital gain in determining
the amount and character of capital loss
carryovers from such post-1969 taxable
year to the succeeding taxable year. Such
component shall be so treated as a short-
term capital gain in full on a dollar-for-
dollar basis and shall not be doubled for
this purpose as is provided by subdivision
(ii) of paragraph (2) of this section in
the case of a component of the additional
allowance made up of net long-term cap-
ital losses applied pursuant to the provi-
sions of § 1.1211-1(b) (2) (iil). The tran-
sitional rule provided in this paragraph
does not apply to a determination of the
character of capital losses (as long-term
or short-term) actually deductible for
the current taxable year under section
1211(b) and § 1.1211-1(b).

(5) Ezamples. The application of this
paragraph can be illustrated by the fol-
lowing examples: i

Ezample (1). For the taxable year 1971,
an unmarried individual has taxable income
Tor purposes of sectfon 1211(b) of $8,000, a
long-term capital loss of 2,000, and no other
capital gains or losses. $1,000 (one-half) of
the net long-term capital loss is deductible
in 1971 as the additional allowance deductible
under section 1211(b). No amount of capital
loss remains to be carried over to the suc-
ceeding taxable year,

Ezample (2). For the taxable year 1972,
the same unmarried Individual has taxable
Income for purposes of section 1211(b) of
88,000, a long-term capital loss of $3,000 and
no other capital gains or losses. 81,500 (one-
half of the excess net capital loss) is deduct~
ible in 1972, but limited to the $1,000
maximum additional allowance deductible

under section 1211(b). By application of sec~ -

tion 1212(b) (1), he will carry over to 1973 a
long-term capital loss of $1,000 determined
as follows:

Net long-term capital loss__ . ___
Additional allowance de-
ductible under section
121 (D) o d e
Excess of additional al-
lowance over net short-
term capital loss
(determined without
regard to section 1212
(b) (2) (B) (1))

Total amount treated as short-
term capital gain under 1212(b)
(2) (B) for purposes of deter-
mining Carryover- ...

1, 000

.Long-term capital loss carryover

to 1973

—_—

If, in 1978, he had taxable income for pur-
poses of section 1211(b) of 88,000, but, no
capital gains or losses, $500 (one-half) of the
net long-term capital loss carryover from
1972 would be deductible in 1973 as the addi.
tional allowance deductible under section
1211(b). No amount of capital loss would
be carried over to 1974,

Ezample (3). For the taxable year 1971, an
unmarried Individual has taxable income for
burposes of section 1211(b) of $9,000, & 8500
short-term capital gain, a $700 short-term
capital loss, a $1,000 long-term capital gain
and & $1,700 long-term capital loss. He wij
offset, $1,500 of capital losses against capita)
gains, The excess net capital loss of $900 15
deductible in 1971 to the extent of a 8550
additional allowance deductible under
1211(b) which Is smaller than both $1,000
and taxable Income for purposes of section
1211(b), determined as follows:

Losses allowed to the extent of
gains

Amount allowed under section
1211(b) (1) (C) :

(1) excess of net short-term capi-
tal loss over net long-term

capital gain._____________ (200)
long-term capital loss over
net short-term  capital
S PEst o T T

Additional allowance deductible

under section 1211(b) 560
The total amount treated as short-term capi-
tal galn under section 1212(b)(2)(B) for
purposes of determining any carryover to the
Succeeding taxable year exceeds $900. No
amount of net capltal loss remsins to be
carried over to the succeeding taxable year.

Ezxample (4). If in example (3) above, the
long-term capital loss had been $2,800, the
taxpayer would carry over $200 of long-term
capital loss to 1972, determined as follows:

Losses allowed to extent of gains.. (81, 600)
Amount allowed under section
1211(b) (1) (B) and (C):

(1) excess of net short-term
capital loss over net long-
term capital gain_._______

(i) one-half the excess of net
long-term capital loss over

net short-term capital
____________________ (900)

as limited by 1211(b)(1)(B) to an addi-
tional allowance of $1,000.

Carryover under section 1212(b)
(1):
Net long-term capital loss for

(200)

Ly R e S TR (81, 800)
Additional allowance under sec-
tion 1211(b) (1) (B) —coceen- 1,000
Excess of additional allowance
deductible under section
1211(b) over net short-term
capital loss determined with-
out regard to section 1212(b)
(2).(B) (1) (81,000 less $200) .- 800
Total amount treated as short-
term capital gain under section
1212(b) (2) (B) for purposes of
determining carryover. ... 1,800
Short-term capital gain for 1971. 500
FOSRE S
~term ital
s el
Short-term capital loss for 1971  (700)
TSI
- *1,600
Net short-term capital gain T
Long-term capital loss carryover
($1,800 1es8 $1,600) cvvmmmmmm==
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grumple (5). For 1969, an unmarried Indi-
vidual has taxable income for purposes of sec-
tion 1211(b) of $8,000, a long-term capltal
1oss of $3,000, and no other capital gains or
losses. He ia allowed to deduct in 1969 $1,000
as the additional allowance deductible under
section 1211(b) (as in effect for pre-1970
taxable years) &nd to carry over to 1970, a
long-term caplital loss of $2,000 under section
1212(b) (as in effect for pre-1970 taxable
years) .

1f, in 1970, the same unmarried individual
with taxable income for purposes of section
1211(b) of $8,000, has no capital gains or
Josses, he would deduct $1,000 of his pre-
1070 capital loss carryover as the transitional
additional allowance deductible under sec-
tion 1211(b) (as in effect for pre-1970 years)
and carry over under section 1212(b) (1) (as
in effect for pre-1970 taxable years) to 1971
the remaining $1,000 as & pre-1970 long-term
capital loss.

1f, in 1970, the same individual instead has
s long-term capital gain of %2500, and &
long-term capital loss of 81,600, he would
net these two items with the $2,000 carried to
1070 as a long-term capital loss. Thus, he
would have & net long-term capital loss for
1970 of $1,000 which is deductible in 1970
ss the transitional additional allowance de-
ductible under section 1211(b). He would
have no amount to carry over under section
1212(b) (1) to 1971,

1f, in 1970, the same individual instead has
& long-term capital loss of $1,200, and a
long-term capital gain of $200, resulting in
a net long-term capital loss of $3.000 when
netted with the $2,000 carried to 1970 as a
long-term capital loss, he would deduct
$1,000 in respect of his pre-1970 long-term
capital loss carryover as the transitional
additional allowance deductible under sec-
tion 1211(b) (as in effect for pre-1970 tax-
able years) and carry over under section
1212(b) (1) (as in effect for pre-1970 taxable
years) to 1971 the remaining $1,000 of the
pre-1970 component of his Jong-term capital
loss carryover, and the $1.000 net long-term
capital loss actually sustained In 1970 as the
second component of his long-term capital
loss carryover.

Ezample (6). For 1970 a married individual
fillng a separate return has taxable income
of $8,000, & long-term capital loss of 83.500
and a short-term capital gain of $£3.000. He
also has a pre-1970 short-term capital loss
of §2,000 which is carried to 1970. The $3,000
short-term capital gain realized in 1970
would first be reduced by the $2,000 short-
term capltal loss carryover, and then the
remaining $1,000 balance of the short-term
capital gain would be offset against the 23,500
long-term capital loss, producing & net long-
ferm capital loss of 2,500, na part of which
is & net long-term capital loss carried over
from 1969. However, under the special rule
of §1.1211-1(b) (7) (1) in 1970, the taxpayer
would deduct as the additional allowance
deductible under section 1211(b), the $500
limitation in §1.1211-1(b) (2) (i1) In the case
of & married taxpayer fillng a separate return
In a taxable year ending after December 31,
1969, plus the “transitional net short-term
capital loss component” of £2,000 computed
under § 1.1211-1(b) (8) (iv), but limited to a
total deduction of $1,000. The $1,000 addi-
tllonal allowance deductible under section
211(b) would absorb $2,000 of the $2,500 net
long-term capital loss, and he would carry
the unused $500 balance of such loss to 1971
for use in that year.
dlEf“"‘Pw (7). For 1970, an unmarried in-
mv dual filing a separate return has taxable

come for purposes of section 1211(b) of
$8,000, and a long-term capital loss of $2.000.
He also has a pre-1970 long-term capital loss
of $2,500 which is carried to 1970. In 1970, the
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taxpayer would deduct as the transitional
additional allowance deductible under sec-
tion 1211(b) $1,000, absorbing $1,000 of the
pre-1970 long-term capital loss of $2,500. He
would carry to 1971 the unused 81,600 balance
of his pre-1970 long-term capital loss plus the
1970 long-term capital loss of $2,000, ot &
total of 83,600, for use in 1971,

For 1971, the same taxpayer filing a sepa-
rate return with taxable income for purposes
of sectlon 1211(b) of $8,000, has a $3,600 long-
term capital gain and a $2,200 long-term
capital loss, When these gains and losses are
combined with the long-term capital loss
carryover from 1970 of $3,500, a net long-term
capital loss of $2,100 results. He would deduct
$1,000 as the transitionsl additional allow-
ance deductible under section 1211(b). The
$1,000 sadditionsal allowance would absorb
$100 of the unused pre-1970 long-term capi-
tal loss carryover of $1,5600 plus $1,800 of the
unused post-1969 long-term capital loss
carryover of $2,100 (the amount of the 1971
net long-term capital loss necessary to make
up the remaining $900 balance of the addi-
tional allowance). Although & component of
the 1971 net long-term capital loss is the
unused pre-1970 long-term capital loss carry-
over of $1,500, only $100 of this carryover is
available for use in full on a dollar-for-dollar
basis in computing the transitional addi-
tional allowance for 1971 since 1t only exceeds
by that amount the 81,400 net capital gain
actually realized in 1971 all of which is net
long-term capital gain (long-term capital
gain of $3,600 reduced by long-term capttal
loss of $2,200). See §1.1221-(b) (3) (i1). The
taxpayer would carry over to 1972 as a long-
term capital loss the remaining $200 of the
1971 long-term capital loss.

Ezample (8). For 1970, an unmarried indl-
vidual has taxable income for purposes of
gection 1211(b) of $8,000 and a short-term
capital loss of $700. He also has & pre-1970
long-term capital loss carryover of $1,200. He
would deduct $1,000 as the transitional ad-
ditional allowance deductible under section
1211(b), The $1,000 transitional additional
allowance would be composed of the 1970
short-term capital loss of $700 and $300 of
the pre-1970 long-term capital loss carryover,
He would carry over to 1971 the unused §900
balance of his $1,200 pre-1970 long-term
capital loss carryover for use in 1971.

Par. 13. Section 1.1222 is amended by
revising paragraph (9) of section 1222
and the historical note to read as fol-
lows:

§ 1.1222 Statutory provisions; other
terms relating to capital gains and
losses.

Seo. 1222. Other terms relating to capital
gains and losses.

- L L - »

(9) Net capital gain. The term “net capital
gain” means the excess of the gains from
sales or exchanges of capital assets over the
losses from such sales or exchanges,

L . . - -
[Sec. 1222 as amended by sec. 230(b), Rev.
Act 1084 (78 Stat. 100); sec. 513(c), Tax Re-
form Act 1969 (83 Stat. 643) |

Par. 14. Section 1.1222-1 is amended
by revising paragraphs (d) and (e) to
read as follows:

§ 1.1222-1 Other terms relating to cap-
ital gains and losses.

. . » - L

(d) (1) The term “net capital gain”
means the excess of the gains from sales
or exchanges of capital assets over the
losses from sales or exchanges of capital
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assets, which losses include any amounts
carried to the taxable year pursuant to
section 1212(a) or section 1212(b).

(2) Notwithstanding subparagraph (1)
of this paragraph, in the case of a tax-
payer other than a corporation for tax-
able years beginning before January 1,
1964, the term “net capital gain’ means
the excess of (i) the sum of the gains
from sales or exchanges of capital assets,
plus the taxable income (computed with-
out regard to gains and losses from sales
or exchanges of capital assets and with-
out regard to the deductions provided
by section 151, relating to personal ex-
emptions, or any deductions in lieun
thereof) of the taxpayer or $1,000,
whichever is smaller, over (ii) the losses
from sales or exchanges of capital assets,
which losses include amounts carried to
the taxable year by such taxpayer under
paragraph (a) (1) of § 1.1212-1. Thus, in
the case of estates and trusts for taxable
years beginning before January 1, 1964,
taxable income for the purposes of this
paragraph shall be computed without
regard to gains and losses from sales or
exchanges of capital assets and without
regard to the deductions allowed by sec-
tion 642(b) to estates and trusts in lieu
of personal exemptions. The term “net:
capital gain” is not applicable in the case
of a taxpayer other than a corporation
for taxable years beginning after De-
cember 31, 1963, and before January 1,
1970. In the case of a taxpayer whose tax
liability is computed under section 3 for
.taxable years beginning before Janu-

.ary 1, 1964, the term “taxable income”,
for purposes of this paragraph, shall be
.read as “adjusted gross income”.

(e) The term “net capital loss” means
the excess of the losses from sales or ex-
changes of capital assets over the sum
allowed under section 1211. However, in
the case of a corporation, amounts which
are short-term capital losses under
§ 1.1212-1(a) are excluded in determin-
ing such “net capital loss".

Par. 15. Section 1.1314(a) is amended
by revising so much of section 1314(a) as
follows paragraph (2) of such section
and adding a historical note to read as
follows:

§ 1.1314(a) Statutory provisions,
amount and method of adjustment;
ascertainment of amount of adjust-
ment.

Sec. 1314. Amount and method of adjust-
ment—(a) Ascertainment of amount of ad-
justment.

. . ® o - -

There shall then be ascertained the increase
or decrease in tax previously determined
which results solely from the correct treat-
ment of the item which was the subject of
the error (with due regard given to the effect
of the item in the computation of gross
income, taxable income, and other matters
under this subtitle). A similar computation
shall be made for any other taxable year
affected, or treated as affected, by a net oper-
ating loss deduction (as defined in section
172) or by a capital loss carryback or carry-
over (as defined in section 1212), determined
with reference to the taxable year with re-
spect to which the error was made. The
amount so ascertained (together with any
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amounts wrongfully collected as additions to
the tax or interest, as a result of such error)
for each taxable year shall be the amount of
the adjustment for that taxable year.

[Sec. 1314 (a) as amended by sec. 512(f) (7),
Tax Reform Act 1969 (83 Stat. 641) )

Par. 16. Section 1.1314(a)-2 is
amended by revising paragraphs (a) (1)
and (2), (b), and (c) to read as follows:

§ 1.1314(a)-2 Adjustment
barred taxable years.

(W) sasie

(1) The tax liability for such other
year or years must be affected, or must
have been treated as affected, by a net
operating loss deduction (as defined in
section 172) or by a capital loss carry-
back or carryover (as defined in section
1212),

(2) The net operating loss deduction
or capital loss carryback or carryover
must be determined with reference to the
taxable year with respect to which the
error was made.

(b) The amount of the adjustment
for such other year or years shall be
computed in a manner similar to that
provided in § 1.1314(a)-1. The tax previ-
ously determined for such other year or
years shall be ascertained. A recomputa-
tion must then be made to ascertain the
Increase or decrease in tax, if any, re-
sulting solely from the correction of the
net operating loss deduction or capital
loss carryback or carryover. The differ-
ence between the tax previously deter-
mined and the tax as recomputed is the
amount of the adjustment. In the recom-
putation, no consideration shall be given
to items other than the following: (1)
The items upon which the tax previously
determined for such other year or years
was based, and (2) the net operating loss
deduction or capital loss carryback or
carryover as corrected. In determining
the correct net operating loss deduction
or capital loss carryback or carryover,
no changes shall be made in taxable in-
come (net income in the case of taxable
years subject to the provisions of the
Internal Revenue Code of 1939 or prior
revenue laws) , net operating loss or capi-
tal loss, for any barred taxable year,
except as provided in section 1314. Sec-
tion 172 and the corresponding provi-
sions of prior revenue laws, and the
regulations promulgated thereunder,
prescribe the methods of computing the
net operating loss deduction. Section
1212 and the corresponding provisions of
prior revenue laws, and the regulations
promulgated thereunder, prescribe the
methods for computing the capital loss
carrvback and carryover.

(c) A net operating loss deduction or
& capital loss carryback or carryover de-
termined with reference to the year of
the error may affect, or may have been
treated as affecting, a taxable year with
respect to which an adjustment is not
prevented by the operation of any law
or rule of law. In such case, the appro-
priate adjustment shall be made with
respect to such open taxable year. How-
ever, the redetermination of the tax for
such open taxable year is not made pur-

to other
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suant to part II (section 1311 and fol-
lowing), subchapter @, chapter 1 of the
Code, and the adjustment for such
open year and the method of computa-
tion are not limited by the provisions of
said sections.

- - > - -

Par. 17. Section 1.1314(b) is amended
by revising section 1314(b) and adding
a historical note to read as follows:

§ 1.1314(b) Statutory provisions;
amount and method of adjustment;
method of adjustment.

Bec. 1314. Amount and method of adjust-
ment, * * *

(b) Method of adjustment. The adjust-
ment authorized in section 1311(a) shall be
made by assessing and collecting, or refund-
ing or crediting, the amount thereof in the
same manner as if it were a deficiency deter-
mined by the Secretary or his delegate with
respect to the taxpayer as to whom the error
was made or an overpayment claimed by such
taxpayer, as the case may be, for the taxable
year or years with respect to which an
amount is ascertained under subsection (a).
and as if on the date of the determination
1 year remained before the expiration of the
periods of limitation upon assessment or
filing claim for refund for such taxable year
or years. If, as a result of a determination
described In section 1313{(a)(4), an adjust-
ment has been made by the assessment and
collection of & deficiency or the refund or
credit of an overpayment, and subsequently
such determination is altered or revoked,
the amount of the adjustment ascertained
under subsection (a) of this section shall be
redetermined on the basis of such altera-
tion or revocation and any overpayment or
deficiency resulting from such redetermina-
tion shall be refunded or credited, or as-
sessed and collected, as the case may be, as
an adjustment resulting from an increase
or decrease in a net operating loss or net
capital loss which is carried back to the year
of adjustment, interest shall not be collected
or pald for any period prior to the close of the
taxable year in which the net operating loss
or net capital loss arises.

[Sec. 1341(b) as amended by sec. 512(T) (8),
Tax Reform Act 1969 (183 Stat. 642)]

Par, 18, Section 1.1314(b) -1 is amended
by revising paragraph (¢) to read as
follows:

§ 1.1314(b)~1 Method of adjustment.
K » - - L

(c) The amount of an adjustment
treated as if it were a deficiency or an
overpayment, as the case may be, will
bear interest and be subject to additions
to the tax to the extent provided by the
internal revenue laws applicable to defi-
ciences and overpayments for the tax-
able year with respect to which the
adjustment is made. In the case of an
adjustment resulting from an increase or
decrease in a net operating loss or net
capital loss which is carried back to the
year of adjustment, interest shall not be
collected or paid for any period prior
to the close of the taxable year in which
the net operating loss or net capital loss
arises.

> . - * »

PAr. 19. Section 1.6411 is amended by
revising so much of subsection (a) as
precedes paragraph (1) of such subsec-
tion, subsections (a) (1) and (5), (b),
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and (c¢) of section 6411, and by adding
a historical note. The amended anq
added provisions read as follows:

§ 1.6411 Siatutory provisions; tentative
carryback adjustments.

Sec. 6411. Tentative carryback adjust.
ments—(a) Application for adjustment, A
taxpayer may file an application for a ten-
tative carryback adjustment of the tax for
the prior taxable year affected by a net op-
erating loss carryback provided in section
172(b), by an investment credit carryback
provided in section 46(b), by & work incentive
program carryback provided in section 504
(b), or by a capital loss carryback provided
in section 1212(a) (1), from any taxable year,
The application shall be verified in the man-
ner prescribed by section 6065 In the case of
a return of such taxpayer, and shall be filed,
on or after the date of filing of the return for
the taxable year of the net operating loss,
net capital loss, unused investment credit, or
unused work incentive program credit from
which the carryback results and within a
period of 12 months from the end of such
taxable year (or, with respect to any portion
of an Investment credit carryback or a work
incentive program carryback from s taxable
year attributable to a net operating loss
carryback or a capital loss carryback from
8 subsequent taxable year, within a period
of 12 months from the end of such subse-
quent taxable year), in the manner and
form required. by regulations presecribed by
the Secretary or his delegate. The applica-
tion shall set forth {n such detail and with
such supporting data and explanation as
such regulations shall require—

(1) The amount of the net operating loss,
net capital loss, unused Investment credit,
or unused work incentive program credit;

- - - - L

(6) The amount, with respect to the tax
for the taxable year immediately preceding
the taxable year from which the carryback
is made, as to which an extension of time
for payment under section 6164 is in effect;
and

(b) Allowance of adjusiments. Within &
period of 90 days from the date on which
an application for a tentative carryback ad-
justment is flled under subsection (a), of
from the last day of the month in which falls
the last date prescribed by law (including
any extension of time granted the taxpayer)
for filing the return for the taxable year of
the net operating loss, net capital loss, un-
used investment credit, or unused work in-
centive program credit from which such
carryback results, whichever is the later, the
Secretary or his delegate shall make, to the
extent he deems practicable in such perlod,
a limited examination of the application,
to discover omissions and errors of computa~
tion therein, and shall determine the amount
of the decrease In the tax attributable 0
such carryback upon the basis of the appli-
cation and the examination, except that the
Secretary or his delegate may disallow, with-
out further action, any application which
he finds contains errors of computation
which he deems cannot be corrected by him
within such 80-day period or materlal omis-
sions, Such decrease shall be applied agalnst
any unpaid amount of the tax decreased
(including any amount of such tax as 10
which an extension of fime under sectiol
6164 is In effect) and any remainder shall
be credited against any unsatisfied amount
of any tax for the taxable year fmmediately
preceding the taxable year of the net opl'”“;
ing loss, net capital loss, unused {nvestmen
credit, or unused work incentive program
credit the time for payment of which tax is
extended under section 6164, Any remainder
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shall, within such 90-day period, be either
credited agalnst any tax or installment
thereof then due from the taxpayer, or re-
funded to the taxpayer.

(c) Consolidated returns. If the corpora-

tion seeking & tentative carryback adjust-
ment under this section, made or was re-
quired to make a consolidated return, either
for the taxable year within which the net
operating loss, net capital loss, unused in-
vestment credit, or unused work incentive
program credit arises, or for the preceding
taxable year affected by such loss or credit,
the provisions of this section shall apply
only to such extent and subject to such con-
ditions, limitations, and exceptions as the
Secretary or his delegate may by regulations
prescribe.
[Sec. 6411 as amended by sec. 2 (a), (b), (¢),
(d), and (e), Act of Nov, 2, 1966 (Public Law
89-721, 80 Stat. 1150); sec. 2(b), Act of
Dec. 27, 1967 (Public Law 90-225, 81 Stat.
731); sec, 512(d), Tax Reform Act 1969 (83
Stat. 639); sec. 601(e) (1), Rev. Act 1971 (85
Stat. 560) |

Par. 20, Section 1.6411-1 is amended by
revising paragraphs (a) and (c) fo read
as follows:

§ 1.6411-1

menis.

(a) In general. Any taypayer who has
a net operating loss under section 172, a
net capital loss under section 1211(a)
which is a carryback under section 1212,
an unused investment credit under sec-
tion 46, or an unused work incentive pro-
gram (WIN) credit under section 50A,
may file an application under section
6411 for a tentative carryback adjust-
ment of the taxes for taxable years prior
to the taxable year of the net operating
or capital loss or the unused credit,
whichever is applicable, which are af-
fected by the net operating loss carry-
back, the capital loss carryback, the un-.
used investment credit carryback, or the
unused WIN credit carryback, resulting
from such loss or unused credit. The
regulations under section 6411 shall ap-
ply with respect to investment credit
carrybacks for taxable years ending affer
December 31, 1961, but only with respect
to applications for tentative carryback
adjustments for investment credit car-
rybacks filed after November 2, 1966. The
regulations under section 6411 shall ap-
ply with respect to WIN credit carry-
backs for taxable years beginning after
December 31, 1971. The right to file an
application for a tentative carryback ad-
justment is not limited to corporations,
but is available to any taxpayer other-
Wise entitled to carry back a loss or un-
used credit. A corporation may file an
application for a tentative carryback ad-
Justment even though it has not ex-
tended the time for payment of tax un-
der section 61684,

e . . . *

o ¢) Time and place for filing applica-
tgm. Except as otherwise provided in
X is paragraph the application for a ten-
ative carryback adjustment shall be filed
;mt or after the date of the filing of the
oe urn for the taxable year of the net
operating loss, net capital loss, unused
;nnvestment credit, or unused WIN credit
twdl ’Shall be filed within a period of

€ive months from the end of such tax-

Tentative carryback adjust-
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able year. With respect to any portion of
an investment credit carryback or a WIN
credit carryback from a taxable year at-
tributable to a net operating loss carry-
back or a capital loss carryback from
a subsequent taxable year, the twelve-
month period shall be measured from
the end of such subsequent taxable
year. In the case of an application
for a tentative carryback adjustment
attributable to the carryback of an
unused investment credit, the twelye-
month period for filing shall not expire
before the close of December 31, 1966.
Any application filed prior to the date on
which the return for the taxable year of
the loss or unused credit is filed shall be
considered to have been filed on the date
such return is filed. In the case of an
application filed before April 15, 1968, the
application shall be filed with the in-

. ternal revenue officer to whom the tax

was paid or by whom the assessment
was made. Except as provided in para-
graph (b) of §301.6091-1 (relating to
hand-carried documents), in the case of
an application filed after April 14, 1968,
if the tax was paid to the Director of
International Operations, the applica-
tion shall be filed with him; otherwise
the application shall be filed with the
internal revenue office with which the
return was filed.

. - b d » -

Par. 21. Section 1.6411-2 is amended
by revising paragraph (a) fto read as
follows: v

§ 1.6411-2 Compulation of
carryback adjustment.

(a) Tax previously determined. The
taxpayer is to determine the amount of
decrease, attributable to the carryback,
in tax previously determined for each
taxable year before the taxable year of
the net operating loss, net capital loss,
unused .investment credit, or unused
WIN credit. The tax previously deter-
mined is to be ascertained in accordance
with the method prescribed in section
1314(a). Thus, the tax previously de-
termined will be the tax shown on the
return as filed, increased by any amounts
assessed (or collected without assess-
ment) as deficiencies before the date of
the filing of the application for a tenta-
tive carryback adjustment, and de-
creased by any amounts abated, credited,
refunded, or otherwise repaid prior to
such date. Any items as to which the
Internal Revenue Service and the tax-
payer are in disagreement at the time
of the filing of the application shall be
taken into account in ascertaining the
tax previously determined only if, and to
the extent that, they were reported in
the return, or were reflected in any
amounts assessed (or collected without
assessment) as deficiencies, or in any
amounts abated, credited, refunded, or
otherwise repaid, before the date of fil-
ing the application. The tax previously
determined, therefore, will reflect the
foreign tax credit and the credit for tax
withheld at source provided in section
32.

tentative
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Par. 22. Section 1.6411-3 is amended
by revising paragraphs (a) (2), (b), and
(d) (2) to read as follows:

§ 1.6411-3 Allowance of adjustments.

(a) Time prescribed. * * *

(2) The last day of the month in
which falls the last date preseribed by
law (including any extension of time
granted the taxpayer) for filing the re-
turn for the taxable year of the net op-
erating loss, net capital loss, unused in-
vestment credit, or unused WIN credit
from which the carryback results.

(b) Ezxamination. Within the 90-day
period described in paragraph (a) of
this section, the district director or di-
rector of a service center shall make, to
the extent he deems practicable in such
period, ‘an examination of the applica~-
tion to discover omissions and errors of
computation. He shall determine within
such period the decrease in tax previ-
ously determined, affected by the carry-
back or any related adjustments, upon
the basis of the application and such
examination. Such decrease shall be de-
termined in the same manner as that
provided in section 1314(a) for the de-
termination by the taxpayer of the de-
crease in taxes previously determined
which must be set forth in the applica-
tion for a tentative carryback adjust-
ment. Such internal revenue officer, how-
ever, may correct any errors of computa-
tion or omissions he may discover upon
examination of the application. In de-
termining the decrease in tax previously
determined which is affected by the
carryback or any related adjustment, he
accordingly may correct any mathemati-
cal error appearing in the application
and he may likewise correct any modifi-
¢ation required by the law and incor-
rectly made by the taxpayer in comput-
ing the net operating loss, net capital
loss, unused investment credit, or unused
WIN credit, the resulting carrybacks, or
the net operating loss deduction, capital
loss deduction, investment credit, or WIN
credit allowable. If the required modifi-
cation has not been made by the tax-
payer and such internal revenue officer
has available the necessary information
to make such modification within the 90-
day period, he may, in his discretion,
make such modification. In determining
such decrease, however, such internal
revenue officer will not, for example,
change the amount claimed on the return
as a deduction for depreciation because
he believes that the taxpayer has claimed
an excessive amount; likewise, he will not
include in gross income any amount not
so included by the taxpayer, even though
such officer believes that such amount
is subject to tax and properly should be
included in gross income. g

- * - L *

(d) Application of decrease. * * *

(2) In case the unpaid amount of tax
includes more than one of such amounts,
the district director, or director of a
service center in his discretion, shall de-
termine against which “amount or
amounts, and in what proportion, the
decrease is to be applied. In general,
however, the decrease will be applied
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against any amounts described in sub-
paragraph (1) (i), (ii), and (iii) of this
paragraph in the order named. If there
are several amounts of the type described
in subparagragh (1) (iii) of this para-
graph, any amount of the decrease which
is to be applied against such amount will
be applied by assuming that the tax pre-
viously determined minus the amount of
the decrease to be so applied is “the tax”
and that the taxpayer had elected to pay
such tax in installments. The unpaid
amount of tax against which a decrease
may be applied under subparagraph (1)
of this paragraph may not include any
amount of tax for any taxable year
other than the year of the decrease.
After making such application, such in-
ternal revenue officer will credit any re-
mainder of the decrease against any
unsatisfied amount of any tax for the
taxable year immediately preceding the
taxable year of the net operating loss,
capital loss, unused investment credit,
or unused WIN credit, the time for pay-
ment of which has been extended under
section 6164.

Par. 23. Section 301.6411 is amended
by revising so much of subsection (a) as
precedes paragraph (1) of such subsec-
tion, subsections (a) (1) and (5), (b),
and (c), of section 6411, and by adding
& historical note. The amended and
added provisions read as follows:

§ 301.6411 Statutory provisions; tenta-
tive carryback adjustments.

Sec. 6411. Tentative carryback adjust-
ments—(a) Application for adjustment. A
taxpayer may file an application for a ten-
tative carryback adjustment of the tax for
the prior taxable year affected by a net oper-
ating loss carryback provided in section 172
(b), by an Investment credit carryback pro-
vided in section 46(b), by a work incentive
program carryback provided in section 50A
(b), or by a capital loss carryback provided
in section 1212(a) (1), from any taxable year.
The application shall be verified In the
manner prescribed by section 6085 in the
case of a return of such taxpayer, and shall
be filed, on or after the date of filing of the
return for the taxable year of the net operat-~
ing loss, net capital loss, unused invest-
ment credit, or unused work incentive pro-
gram credit from which the carryback results
and within a perlod of 12 months from the
end of such taxable year (or, with respect
to any portion of an investment credit carry-
back or a work incentive program carryback
from a taxable year attributable to a net
operating loss carryback or & capital loss
carryback from a subsequent taxable year,
within a period of 12 months from the end
of such subsequent taxable year), in the
manner and form required by regulations
prescribed by the Secretary or his delegate.
‘The application shall set forth in such
detail and with such supporting data and
explanation as such regulations shall re-
quire—

(1) The amount of the net operating loss,
net capital loss, unused Investment credit,
or unused work Incentive program credit;

- - . - -

(6) The amount, with respect to the tax
for the taxable year immediately preceding
the taxable year from which the carryback
1s made, as to which an extension of time
for payment under section 6164 is in effect;
and
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(b) Allowance of adjustments. Within a
period of 90 days from the date on which
an application for a tentative carryback ad-
Justment is filed under subsection (a), or
from the last day of the month in which
falls the last date prescribed by law (includ-
ing any extension of time granted the tax-
payer) for filing the return for the taxable
year of the net operating loss, net capital
loss, unused Investment credit, or unused
work incentive program credit from which
such carryback results, whichever is the later,
the Secretary or his delegate shall make, to
the extent he deems practicable in such pe-
riod, a limited examination of the applica-
tion, to discover omissions and errors of com-
putation therein, and shall determine the
amount of the decrease in the tax attributa~-
ble to such carryback upon the basis of the
application and the examination, except that
the Secretary or his delegate may disallow,
without further action, any application
which he finds contains efrors of computa-
tion which he deems cannot be corrected by
him within such 90-day period or material
omissions. Such decresse shall be applied
against any unpaid amount of the tax de-
creased (including any amount of such tax
as to which an extension of time under sec-
tion 6164 1s In effect) and any remainder
shall be credited agsinst any unsatisfied
amount of any tax for the taxable year im-
mediately preceding the taxable year of the
net operating loss, net capital loss, unused
investment credit, or unused work incentive
program credit the time for payment of
which tax is extended under section 6164.
Any remainder shall, within such 90-day pe-
riod, be either credited against any tax or
instaliment thereof then due from the tax-
payer, or refunded to the taxpayer.

(¢) Consolidated returns. If the corpora-
tion seeking a tentative carryback adjust-
ment under this section, made or was re-
quired to make a consolidated return, efther
for the taxable year within which the net
operating loss, net capital loss, unused in-
vestment credit, or unused work Incentive
program credit arises, or for the preceding
taxable year affected by such loss or credit,
the provisions of this section shall apply
only to such extent and subject to such
conditions, limitations, and exceptions as
the Secretary or his delegate may by regula-
tions prescribe.

[Sec. 6411 as amended by sec. 2 (a), (b),
(c). (d), and (e), Act of Nov. 2, 1966 (Public
Law 89-721, 80 Stat. 1150); sec. 2(b), Act of
Dec. 27, 1967 (Public Law 950-225, 81 Stat.
731); sec. 512(d), Tax Reform Act 1969 (83
Stat. 639); sec. 601(e) (1), Rev. Act 1971 (85
Stat. 560).]

PAR. 24. Section 301.6501(h) is amended
by revising the heading of such section,
the heading and subsection (h) of sec-
tion 6501, and the historical note to read
as follows:

§ 301.6501 (h) Statutory provisions;lim-
itations on assessment and collec-
tion ; net operating loss or capital loss
carrybacks.

Bec. 6501. Limitations on assessment and
collection. * * *

(h) Net operating loss or capital loss carry-
backs. In the case of a deficlency attributable
to the application to the taxpayer of a net
operating loss carryback or a capital loss
carryback (including deficiencies which may
be assessed pursuant to the provisions of sec-
tion 6213(b)(2)), such deficlency may be
assessed at any time before the explration
of the period within which a deficiency for
the taxable year of the net operating loss or
net capital loss which resulits in such carry-
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back may be assessed. In the case of g
deficiency attributable to the application of
& net operating loss carryback, such defi-
ciency may be assessed within 18 months
after the date on which the taxpayer files
in accordance with section 172(b)(3) s copy
of the certification (with respect to the
taxable year of the net operating loss) issued
under section 817 of the Trade Expansion
Act of 1962, If later than the date prescribed
by the preceding sentence.

[Sec. 6501(h) as added by sec. 81(b), Techni-
cal Amendments Act 1958 (72 Stat. 1663):
and as amended by sec. 817(c), Trade Ex-
pansion Act 1962 (76 Stat. 890); sec. 512(e)
(1) (A), (B), (C), and (D), Tax Reform Act
1969 (83 Stat. 640) ]

Par. 25. Section 301.6501(h)-1 is
amended by revising such section and its
heading to read as follows:

§ 301.6501(h)~1 Net operating loss or
capital loss carrybacks.

In the case of a deficiency attributable
fo the application to the taxpayer of a
net operating loss or capital loss carry-
back (including deficiencies which may
be assessed pursuant to the provisions
of section 6213(b) (2)), such deficiency
may be assessed at any time before the
expiration of the period within which a
deficiency for the taxable year of the
net operating loss or net capital loss
which results in such carryback may he
assessed. In the case of a deficlency at-
tributable to the application of a net op-
erating loss carryback, such deficiency
may be assessed within 18 months after
the date on which the taxpayer files in
accordance with section 172(b) (3) a copy
of the certification (with respect to such
taxable year) issued under section 317
of the Trade Expansion Act of 1962, if
later than the date prescribed by the
preceding sentence.

PAR. 26. Section 301.6501(j) is amended

by revising section 6501(¢j) and the his-
torical note to read as follows:-

§ 301.6501(j) Statutory provisions; lim-
itations on assessment and collection;
investment credit carrybacks.

Sec. 6501. Limitations on assessment and
collection. * * *

(J) Investment credit carrybacks. In the
case of a deficlency attributable to the ap-
plication to the taxpayer of an investment
credit carryback (including deficiencles
which may be assessed pursuant to the pro-
visions of section 6213(b) (2)), such defi-
ciency may be assessed at any time before the
expiration of the period within which a de-
ficlency for the taxable year of the unused
investment credit which results in such
carryback may be assessed, or, with respect
to any portion of an investment credit carry-
back from a taxable year attributable to 8
net operating loss carryback or capital loss
carryback from a subsequent taxable year,
at any time before the expiration of the
period within which a deficiency for such
subsequent taxable year may be assessed.

[Sec. 6501()) as added by sec. 2(e) (1), ReV
Act. 1062 (76 Stat. 971); and as amended by
sec. 2(f), Act of Nov. 2, 1966 (Public LaW
89-721, 80 Stat. 1150); sec. 2(c), Act of Dec.
27, 1967 (Public Law 90-225, 81 Stat. 731&
sec. 512(e) (1) (E), Tax Reform Act 1969 ( :
Stat. 640) ) :

Par. 27. Section 301.6501(j)-1 ¥
amended to read as follows:
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6501(i)~1 Investment credit car-
§?‘mrvbm-k :J taxable years ending after
December 31, 1961.

with respect to taxable years ending
after December 31, 1961, a deficiency
attributable to the application to the
taxpayer of an investment credit carry-
pack may be assessed at any time before
the expiration of the period within which
a deficiency for the taxable year of the
unused investment credit which results
in such carryback may be assessed, or,
with respect to any portion of an invest-
ment credit carryback from a taxable
year attributable to a net operating loss
or capital loss carryback from a subse-
quent taxable year, at any time before
the expiration of the period within which
a deficiency for such subsequent taxable
year may be assessed. For purposes of
this section a deficiency shall include &
deficiency which may be assessed pur-
suant to the provisions of section
§213(b) (2), but only those arising with
respect to applications for tentative
carryback adjustments filed after No-
vember 2, 1966.

Par. 28. Section 301.6501 (k) is redesig-
nated as section 301.6501(1) and the his-
torical note is revised. Such redesignated
section and revised historical note read
as follows:

§301.6501(1) Statutory provisions; lim-
itations on assessment and collection
joint income return after separate
return.

Sec. 6501, Limitations on assessment and
collection.* * * .

(1) Joint income return after separate re-
turn. For perlod of 1imitations for assessment
and collection in the case of a joint Income
return filed after separate returns have been
filed, see section 6013(b) (3) and (4).

[Sec. 6501(h) as redesignated by sec. 81(b),
Technical Amendments Act 1958 (72 Stat.
1663); sec. 3(c), Agt of Sept. 14, 1960 (Public
Law 88-780, 74 Stat. 1013); sec. 2(e) (1), Rev.
Act 1962 (76 Stat. 971); sec, 6501(k) as re-
designated by sec. 3(b), Act of Sept. 2, 1964
(Public Law 88-571, 78 Stat. 857) |

Par. 29. There is inserted immediately
after section 301.6501(j)-1 the following
new section:

§30L6501(k) Statutory provisions;lim-
itations on assessment and collection
reductions of policyholders surplus
account of life insurance companies.

Sec. 6501, Limitations on assessment and
collection, » » =

(k) Reductions o licyholders surplus
account of life insnr{mpcz i:::ybmpanie&. I.nrpthe
case of & deficiency attributable to the appli-

catlon to the taxpayer of section 815(d) (5)

(relating to reductions of policyholders sur-

Plus account of Hfe Insurance companies for

mtalu unused deductions), such deficlency

: ¥ be assessed at any time before the ex-
gratlon of the period within which a de-
wﬂency for the last taxable year to which the
%5 described in section 815(d)(5)(A) is

carrled under section 81
camied 812(b) (2) may be

[Seo. 6501 (k) as added b
y sec. 3(b), Act of
iagg)t.l 2, 1964 (Public Law 88-571, 78 Stat.

ml;m. 30. These are inserted immediately
1 I redesignated section 301.6501(1) the
ollowing new sections:
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§ 301.6501 (m) Statutory provisions;
limitations on assessment and collee-
tion: tentative carryback adjustment
assessment period.

Sec. 6501. Limitation on assessment and
collection. * * *

(m) Tentative carryback adjustment as-
sessment period. In & case where an amount
has been applied, credited, or refunded un-
der section 6411 (relating to tentative carry-
back adjustments) by reason of a net op-
erating loss carryback, a capital loss carry-
back, an investment credit carryback, or a
work Incentive program carryback to a prior
taxable year, the period described in subsec-
tion (a) of this section for assessing a de-
ficiency for such prior taxable year shall be
extended to Include the period described in
subsection (h), (J). or (o), whichever is
applicable; except that the amount which
may be assessed solely by reason of this sub-
section shall not exceed the amount so ap-
plied, credited, or Tefunded under section
6411, reduced by any amount which may be
assessed solely by reason of subsection (h),
(1), or (0), as the case may be.

[Sec. 6501(m) as added by sec. 3(a), Act
of Nov. 2, 1966 (Public Law 89-721, 80 Stat.
1151); and as amended by sec. 512(e) (1) (F),
Tax Reform Act 1969 (83 Stat. 640); sec. 601
(e) (2), Rev. Act 1971 (85 Stat. 560).]

§ 301.6501 (m)—~1 Tentative carryback

adjustment assessment period.

(a)~ Period of limitation after tenia-
tive carryback adjustment. (1) Under
section 6501(m), in a case where an
amount has been applied, credited, or
refunded under section 6411, by reason
of a net operating loss carryback, a cap-
ital loss carryback, an investment credit
carryback, or a work incentive program
credit carryback to a prior taxable year,
the period described in section 6501(a)
of the Code for assessing a deficiency for
such prior taxable year is extended to
include the period described in section
6501 (h), (§), or (o), whichever is appli-
cable; except that the amount which
may be assessed solely by reason of sec-
tion 6501 (m) may not exceed the amount
so applied, credited, or refunded under
section 6411, reduced by any amount
which may be assessed solely by reason
of ‘section 6501 (h), (j), or (0), as the
case may be.

(2) The application of this paragraph
may be illustrated by the following
example:

Example. Assume that M Corporation,
which claims an unused Investment credit
of $50,000 for the calendar year 1968, files
an application under section 6411 of the
Code for an adjustment of its tax for 1965,
and receives a refund of $50,000 in 1969. In
1971, it is determined that the amount of
the unused investment credit for 1968 is
$30,000 rather than 850,000. Moreover, it is
determined that M Corporation would have
owed $40,000 of additional tax for 1965 if
it had properly reported certain income
which it failed to include in its 1965 return.
Assuming that M Corporation filed its 1968
return on March 15, 1989, and that the
3-year period described In section 6501(a)
has not been extended, the period prescribed
in section 6501(§) for assessing the excessive
amount refunded, $20,000 (i.e., 850,000, orig-
inal amount refunded less $30,000, correct
amount of unused investment credit), does
not expire until March 15, 1972, and $20,000
may be assessed on or before such date under
section 6501(j). Under section 8501(m), M
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tion may be assessed on or hefore
March 15, 1972, an amount not in excess of
£30,000 (850,000, the amount refunded under
section 6411, minus $20,000, the amount
which may be assessed solely by reason of
sectlon 6501()) ).

(b) Effective date. The provisions of
paragraph (a) of this section apply only
with respect to applications under sec-
tion 6411 filed after November 2, 1966.

§ 301.6501 (o) Statutory provisions ; lim-
itation on assessment and collection;
work incentive program credit carry-
backs.

Sec. 6501. Limitation on assessment and
collection, * * *

(0) Work incentive program credit carry-
backs. In the case of a deficiency attributable
to the application to the taxpayer of a work
incentive program credit carryback (includ-
ing deficiencies which may be pur-
suant to the provisions of section 6213(b)
(2) ), such deficiency may be assessed at any
time before the expiration of the period
within which a deficiency for the taxable
year of the unused work incentive program
credit which results in such carryback may
be assessed, or, with respect to any portion of
& work incentive program credit carryback
from a taxable year attributable to a net
operating loss carryback or a capital loss
carryback from a subsequent taxable year,
at any time before the expiration of the
period within which a deficlency for such
subsequent taxable year may be assessed.

[Sec, 6501(o) as added by sec. 601(d) (1),
Rev, Act 1971 (85 Stat. 558) |

§ 301.6501(0)—1 Work incentive pro-
gram credit carrybacks, taxable years
beginning after December 31, 1971,

With respect to taxable years begin-
ning after December 31, 1971, a deficieney
attributable to the application to the
taxpayer of a work incentive program
credit carryback (including deficiencies
which may be assessed pursuant to the
provisions of section 6213(b) (2)) may be
assessed at any time before the expira-
tion of the period within which a defi-
ciency for the taxable year of the unused
work incentive program credit which re-
sults in such carryback may be assessed,
or, with respect to any portion of a work
incentive program credit carryback from
a taxable year attributable to a net oper-
ating loss or capital loss carryback from
a subsequent taxable year, at any time
before the expiration of the period within
which a deficiency for such subsequent
taxable year may be assessed.

Par. 31. Section 6511(d) of section
301.6511(d) is amended by revising the
heading of paragraph (2}, by revising so
much of subparagraph (A) as precedes
clause (i) of such subparagraph and sub-
paragraph (B) of parag-aph (2), by re-
vising paragraph (4) (A) of section 6511
(d), by adding paragraphs (5), (6), and
(7), and by revising the historical note.
The amendec. and added provisions read
as follows:

§ 301.6511(d) Statutory provisions; lim-
itations on credit or refund; special
rules applicable to income taxes.

Sec. 6511. Limitations on credil or

refund. * * *

(d) Special rules applicable to income
a208..* & ¢
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(2) Special period of limitation with re-
spect to met operating loss or capital loss
carrybacks—

(A) Period of limitation. If the claim for
credit or refund relates to an overpayment
attributable to a net operating loss carry-
back or a capital loss carryback, in lieu of
the 3-year period of limitation presecribed in
subsection (a), the period shall be that
period which ends with the expiration of the
16th day of the 40th month (or the 89th
month, in the case of a corporation) follow-
ing the enc of the taxable year of the net
operating loss or net capital loss which
results in such carryback, or the period pre-
scribed in subsection (¢) In respect of such
taxable year, whichever expires later; except
that—

. - . . >

(B) Applicable rules. (1) If the allowance
of a credit or refund of an overpayment of
tax attributable to a net operating loss
carryback or a capital loss carryback 1s other-
wise prevented by the operation of any law
or rule of law other than section 7122, relat-
ing to compromises, such credit or refund
may be allowed or made, If claim therefor is
filed within the period provided in subpara-
graph (A) of this paragraph. If the allow-
ance of an application, credit, or refund of a
decrease In tax determined under section
6411(b) is otherwise prevented by the opera-
tion of any law or rule of law other than sec~
tion 7122, such application, credit, or refund
may be allowed or made if application for a
tentative carryback adjustment is made
within the period provided in section 6411
(a). In the case of any such claim for credit
or refund or any such application for a ten-
tative carryback adjustment, the determina-
tion by any court, including the tax court, in
any proceeding in which the decision of the
ecourt has become final, shall be conclusive
except with respect to the net operating loss
deduction, and the effect of such deduction,
or with respect to the determination of a
short-term capifal loss, and the effect of such
short-term capital loss, to the extent that
such deduction or short-term capital loss is
affected by a carryback which was not an
issue In such proceeding,

(11) A claim for credit or refund for a
computation year (as defined in section 1302
(¢) (1)) shall be determined to relate to an
overpayment attributable to a net operating
Joss carryback or a capital loss carryback,
as the case may be, when such carryback
relates to any base period year (as defined
in section 1302(c) (8)).

. - L - L

(4) Special period of limitation with re-
spect to invesiment credit carrybacks—(A)
Period of lmitation. If the claim for credit
or refund relates to an overpayment attribut-
able to an investment credit Kk, in
lieu of the 3-year perfod of limitation pre-
seribed in subsection (a), the period shall be
that period which ends with the expiration
of the 15th day of the 40th month (or 39th
month, In the case of a corporation) follow-
ing the end of the taxable year of the unused
investment credit which results in such
carryback (or, with respect to any portion
of an investment credit carryback from a
taxable year attributable to a net operating
loss carryback or a capital loss carryback
from & subsequent taxable year, the period
shall be that perfod which ends with the ex-
piration of the 15th day of the 40th month,
or 39th month, in the case of a corporation,
following the end of such subsequent taxable
year) or the period prescribed In subsection
(¢) in respect of such taxable year, which-
ever expires later, In the case of such a claim,
the amount of the credit or refund may ex-
ceed the portion of the tax pald within the
period provided in subsection (b)(2) or (¢),
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whichever is applicable, to the extent of the
amount of the overpayment attributable to
such carryback.

(6) Special period of limitation with re-
spect to self-employment taz in certain cases.
If the clalm for credit or refund relates to
an overpayment of the tax imposed by chap-
ter 2 (relating to the tax on self-employment
income) attributable to an agreement, or
modification of an agreement, made pursuant
to section 218 of the Social Security Act (re-
lating to coverage of State and local em-
ployees), and if the allowance of a credit
or refund of such overpayment is otherwise
prevented by the operation of any law or
rule of law other than section 7122 (relating
to compromises), such credit or refund may
be allowed or made if claim therefor is fited
on or before the later of the following dates:
(A) the last day of the second year after
the calendar year in which such agreement
(or modification) is agreed to by the State
and the Secretary of Health, Education, and
Welfare, or (B) December 31, 1965.

(6) Special period of limitation with re-
spect to reduction of policyholders surplus
account of life insurance companies—(A)
Period of limitation. If the claim for credit
or refund relates to an overpayment arising
by operation of section 815(d) (5) (relating
to reduction of policyholders surplus account
of life insurance companies for certain un-
used deductions), in lieu of the 3-year period
of limitation prescribed in subsection (a),
the period shall be that period which ends
with the expiration of the 15th day of the
39th month following the end of the last
taxable year to which the loss described in
section 815(d) (5) (A) is carried under sec-
tion 812(b)(2), or the period prescribed in
subsection (c), In respect of such taxable
year, whichever expires later. In the case of
such a claim, the amount of the credit or
refund may exceed the portion of the tax
paid within the period provided in subsection
(b) (2) or (c), whichever is applicable, to the
extent of the amount of overpayment arising
by operation of section 815(d) (6).

(B) Applicable rules. If the allowance of
a credit or refund of an overpayment arising
by operation of section 815(d) (56) is other-
wise prevented by operation of any law or
rule of law, ofher than section 7122 (relating
to compromises), such credit or refund may
be allowed or made, if claim therefor is filed
within the period provided in subparagraph
(A) of this paragraph. In the case of any
such claim for credit or refund, the deter-
mination by any court, including the tax
court, In any proceeding in which the deci-
sion of the court has become final, shall be
conclusive except with respect to the effect of
the operation of section 815(d)(5), to the
extent such effect of the operation of section
815(d)(5) was not in issue in such
proceeding.

(7) Special period of limitation with re-
spect to work incentive program credit carry=-
backs—(A) Period of limitation. If, the claim
for credit or refund relates to an overpay-
ment attributable to a work incentive pro-
gram credit carryback, in lieu of the 8-year
period of limitation prescribed in subsection
(a), the period shall be that period which
ends with the expiration of the 15th day of
the 40th month (or 39th month, in the case
of a corporation) following the end of the
taxable year of the unused work incentive
program credit which results in such carry-
back (or, with respect to any portion of a
work Incentive program credit carryback
from & taxpayer year attributable to a net
operating loss carryback or a capital loss
carryback from a subsequent taxable year,
the period shall be that period which ends
with the expiration of the 15th day of the
40th month, or 89th month, in the case of a
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corporation, following the year of such tay.
able year) or the period prescribed in syp.
section (¢) In respect of such taxable year,
whichever expires later. In the case of sycy
a claim, the amount of the credit or refung
may exceed the portion of the tax paid with.
in the period provided in subsection (b)(2)
or (c), whichever is applicable, to the extent
of the amount of the overpayment attribyt.
able to such carryback.

(B) Applicable rules. If the allowance of
a credit or refund of an overpayment of tax
attributable to a work incentive program
credit carryback is otherwise prevented by
the operation of any law or rule of law other
than sectlon 7122, relating to compromises,
such credit or refund may be allowed or
made, If claim therefor is filed within the
period provided in subparagraph (A) of this
paragraph. In the case of any such claim
for credit or refund, the determination by
any court, including the Tax Court, in any
proceeding in which the decision of the court
has become final, shall not:be conclusive
with respect to the work incentive program
credit, and the effect of such credit, to the
extent that such credit is affected by s
carryback which was not in issue in such
proceeding.

[Sec. 6511(d) as amended by sec. 82(d),
Technical Amendments Act 1958 (72 Btat.
1663); sec. 1(a), Act of Sept. 16, 1959 (Publie
Law 86-280, 73 Stat. 563); sec. 317(d), Trade
Expansion Act of 1962 (76 Stat. 891); sec.
2(e) (2), Rev. Act 1962 (76 Stat. 971); sec
232(d) and sec. 239, Rev. Act 1964 (78 Stat,
111, 128); sec. 3(c), Act of Sept. 2, 1964
(Public Law 88-571, 78 Stat. 858); sec. 2(d),
Act of December 27, 1967 (Public Law 90-225,
81 Stat. 731); sec. 311(d) (3) and sec. 512(¢)
(2), Tax Reform Act 1969 (83 Stat. 588, 640);
sec. 601(d) (2), Rev. Act 1971 (85 Stat, 558)]

Par. 32. Section 301.6511(d)(2), &
amended by revising the heading and
paragraphs (a) and (b) (1) thereof to
reads as follows:

§ 301.6511(d)~2 Overpayment of in
come tax on account of net operating
loss or capital loss carrybacks.

(a) Special period of limitation. (1
If the claim for credit or refund relates
to an overpayment of income tax at-
tributable to a net operating loss carry-
back (provided in section 172(b)), or &
capital loss carryback (provided in sec-
tion 1212(a)), then in lieu of the 3-year
period from the time the return was filed
in which the claim may be filed or credit
or refund allowed, as prescribed in sec-
tion 6511 (a) or (b), the period shal_l be
whichever of the following two periods
expires later:

(1) The period which ends with the
expiration of the 15th day of the 40th
month (or 39th month, in the case of &
corporation) following the end of the
taxable year of the net operating loss of
net capital loss which resulted in the
carryback; or

(i) The period which ends with the
expiration of the pericd prescribed in sec
tion 6511(¢c) within which a claim for
credit or refund may be filed with re-
spect to the taxable year of the net oper
ating loss or net capital loss which 1€
sulted in the carryback except that—

(@) With respect to an overpaymen!
attributable to a net operating loss car
ryback to any year on account of a cer
tification issued to the taxpayer unde!
section 317 of the Trade Expansion A
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of 1962, the period shall not expire before
the expiration of the sixth month follow-
ing the month in which such certifica-
tion is issued to the taxpayer, and

() With respect to an overpayment
attributable to the creation of, or an in-
crease in, & net operating loss as a result
of the elimination of excessive profits by
a renegotiation (as defined in section
1481(a) (1) (A)), the period shall not ex-
pire before September 1, 1959, or the ex-
piration of the 12th month following the
month in which the agreement or order
for the elimination of such excessive
profits becomes final, whichever is the
later.

(2) In the case of a claim for credit
or refund involving a net operating loss
or capital loss carryback described in
subparagraph (1) of this paragraph, the
amount of the credit or refund may ex-
eeed the portion of the tax paid within
the period provided in section 6511 (b)
(2) or (¢), whichever is applicable, to the
extent of the amount of the overpayment
attributable to the carryback. If the
claim involves an overpayment based not
only on a net operating loss or capital
loss carryback described in subparagraph
(1) of this paragraph but based also on
other items, the credit or refund cannot
exceed the sum of the following:

(i) The amount of the overpayment
which is attributable to the net operating
loss or capital loss carryback, and

(i) The balance of such overpayment
up to a limit of the portion, if any, of the
tax paid within the period provided in
section 6511 (b) (2) or (¢), or within the
period provided in any other applicable
provision of law.

(3) If the claim involves an overpay-
ment based not only on a net operating
loss or capital loss carryback deseribed in
subparagraph (1) of this paragraph but
based also on other items, and if the
claim with respect to any items is barred
by the expiration of any applicable period
of limitation, the portion of the over-
payment attributable to the items not so
barred shall be determined by treating
the allowance of such items as the first
adjustment to be made in computing
such overpayment. If a claim for credit
or refund is not filed, and if credit or
refunq is not allowed, within the period
presceribed in this paragraph, then credit
or refund may be allowed or made only
if claim therefor is filed, or if such credit
or refund is allowed, within the period
prescribed in section 6511 (a), (b), or
(¢), whichever is applicable, subject to
the provisions thereof limiting the
amount of eredit or refund in the case of
a claim filed, or if no claim was filed, in
case of credit or refund allowed, within
?‘ch applicable period. For the limita-
ol‘fms on the allowance of interest for an

E\_’Dayment where credit or refund is
Subject to the provisions of this section,
see section 6611(f).
an(b) (1) Barred overpayments. If the
0vowance of a credit or refund of an
5 ngayment of tax attributable to a net
. rating loss carryback or capital loss
oamback is otherwise prevented by the
mDemtion of any law or rule of law (other

an section 7122, relating to com-
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promises), such credit or refund may be

allowed or made under the provisions of

section 6511(d) (2) (B) if a claim there-
for is filed within the period provided by
section 6511(d)(2) (A) and paragraph

(a) of this section for filing a claim for

eredit or refund of an overpayment at-

tributable to a carryback. Similarly, if
the allowance of an application, credit,
or refund of a decrease in the tax deter-
mined under section 6411¢b) is other-
wise prevented by the operation of any
law or rule of law (other than section
7122), such application, credit, or refund
may be allowed or made if an application
for a tentative carryback adjustment is
filed within the period provided in sec-
tion 6411(a). Thus, for example, even
though the tax liability (not including
the net operating loss deduction or capi-
tal loss carryback (or the effect of such
deduction or carryback)) for a given
taxable year has previously been litigated
before the Tax Court, credit or refund of
an overpayment may be allowed or made

despite the provisions of section 6512(a),

if claim for such credit or refund is filed

within the period provided in section

6511(d) (2) (A) and paragraph (a) of

this section. In the case of a claim for

credit or refund of an overpayment at-
tributable to a carryback, or in the case
of an application for a tentative carry-
back adjustment, the determination of
any court, including the Tax Court, in
any proceeding in which the decision of
the court has become final, shall be
conclusive except with respect to the net
operating loss deduction, and the effect
of such deduction, or with respect to the
determination of a short-term capital
loss, and the effect of such short-term
capital loss, to the extent that such de-
duction or short-term capital loss is af-
fected by a carryback which was not in
issue in such proceeding.
L - » » L

Par. 33. Section 301.6511(d)-4 is
amended by revising subdivision (i) of
paragraph (a) (1) to read as follows:

§ 301.6511(d)—-4 Overpayment of in-
come tax on account of investment
credit carryback.

(a) Special period of Umitation.

(1) L I

(i) The period which ends with the
expiration of the 15th day of the 40th

month (or 39th month, in the case of a

corporation) following the end of the

taxable year of the unused investment
credit which resulted in the carryback

(or, with respect to any portion of an

investment credit carryback from a tax-

able year attributable to a net operating
loss carryback or a capital loss carry-
back from a subsequent taxable year,
the period which ends with the expira-
tion of the 15th day of the 40th month
(or 39th month, in the case of a corpora~
tion) following the end of such subse-
quent taxable year); or
- . - . -
Par. 34. There is inserted ately
after § 301.6511(d)-6 the following new
section:
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§ 301.6511(d)~7 Overpayment of in-
come tax on account of work incen-
tive program credit carryback.

(a) Special period oj limitation. (1) If
the claim for credit or refund related to
an overpayment of income tax attribut-
able to a work incentive program (WIN)
able carryback, provided in section
50A, then in lieu of the 3-year period
from the time the return was filed in
which the claim may be filed or credit
or refund allowed, as prescribed in
section 6511 (a) or (b), the period shall
be whichever of the following 2 periods
expires later:

(i) The period which ends with the
expiration of the fifteenth day of the
fortieth month (or thirty-ninth month,
in the case of a corporation) following
the end of the taxable year of the un-
used WIN credit which resulted in the
carryback (or, with respect to any por-
tion of a WIN credit carryback from a
taxable year attributable to a net op-
erating loss carryback or a capital loss
carryback from a subsequent taxable
year, the period which ends with the ex-
piration of the fifteenth day of the for-
tieth month (or thirty-ninth month in
the case of a corporation) following the
end of such subsequent taxable year);
or

(il) The period which ends with the
expiration of the period prescribed in
section 6511 (¢) within which a claim for
eredit or refund may be filed with respect
to the taxable year of the unused WIN
credit which resulted in the carryback.

(2) In the case of a claim for credit or
refund involving a WIN credit carry-
back described in paragraph (a)(1) of
this section, the amount of the credit or
refund may exceed the portion of the tax
paid within the period provided in sec-
tion 6511 (b)(2) or (¢), whichever is
applicable, to the extent of the amount
of the overpayment attributable to the
carryback. If the claim involves an over-
payment based not only on a WIN credit
carryback described in paragraph (a) (1)
of this section but based also on other
items, the credit or refund cannot ex-
ceed the sum of the following:

d) The amount of the overpayment
which is attributable to the WIN credit
carryback, and

(ily The balance of such overpayment
up to a limit of the portion, if any, of
the tax paid within the period provided
in section 6511 (b) (2) or (e¢), or within
the period provided in any other applica-
ble provision of law.

(3) If the claim involves an overpay-
ment based not only on a WIN credit
carryback described in paragraph (a)
(1) of this section but based also on other
jtems, and if the claim with respect to
any items is barred by the expiration of
any applicable period of limitation, the
portion of the overpayment attributable
to the items not so barred shall be deter-
mined by treating the allowance of such
items as the first adjustment to be made
in computing such overpayment. If &
claim for credit or refund is not filed,
and if credit or refund is not allowed,
within the period prescribed In this
paragraph, then credit or refund may be
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allowed or made only if claim therefor
is filed, or if such credit or refund is al-
lowed, within the period prescribed in
section 6511 (a), (b), or (¢), whichever
is applicable, subject to the provisions
thereof limiting the amount of credit or
refund in the case of a claim filed, or if
no claim was filed, in case of credit or
refund allowed, within such applicable
period. For the limitations on the al-
lowance of interest for an overpayment
where credit or refund is subject to the
provisions of this section, see section
6611(f).

(b) Barred overpayments. If the al-
lowance of a credit or refund of an over-
payment of tax attributable to a WIN
credit carryback is otherwise prevented
by the operation of any law or rule of
law (other than section 7122, relating to
compromises), such credit or refund may
be allowed or made under the provisions
of section 6511(d)(7)(B) if a claim
therefor is filed within the period pro-
vided by section 6511(d) (7) (A) and par-
agraph (a) of this section for filing a
claim for credit or refund of an overpay-
ment attributable to a carryback. In the
case of a claim for credit or refund of
an overpayment attributable to a carry-
back, the determination of any court,
including the Tax Court, in any proceed-
ing In which the decision of the courts
has become final, shall not be conclusive
with respect to the WIN credit, and the
effect of such credit, to the extent that
such credit i1s affected by a carryback
which was not in issue in such proceed-
ing.

Par. 35. Section 301.6601 is amended
by revising subsection (e) of section
6601 and the historical note to read as
follows:

§ 301.6601 Stwatutory provisions: inter-
est or underpayment, nonpayment,
or extensions of time for payment, of
ax.

SEc. 6601. Interest on underpayment, non-
payment, or extensions of time for payment,
of taz.

- L - - -

(e) Income tax reduced by carryback or
adjustment for certain unused deductions—
(1) Net operating loss or capital loss carry-
back, If the amount of any tax imposed by
subtitle A is reduced by reason of a carry-
back or a net operating loss or net capital
the computation of interest under this sec-
tion for the period ending with the last day
of the taxable year in which the net operat-
ing loss or net capital loss arises.

(2) Investment credit carryback. If the
credit allowed by section 38 for any taxable
year is increased by reason of an investment
loss, such reduction in tax shall not affect
credit carryback, such increase shall not af-
fect the computation of interest under this
section for the period ending with the last
day of the taxable year in which the invest-
ment credit carryback arises, or, with respect
to any portion of an investment credit carry-
back from & taxable year attributable to a
net operating loss carryback or a capital loss
carryback from a subsequent taxable year,
such increase shall not affect the computa~
tion of interest under this section for the
period ending with the last day of such
subsequent taxable year.

(3) Adjustment for certain unused deduc~
tions of life insurance companies. If the
amount of any tax imposed by subtitle A
is reduced by operation of section 8156(d) (5)
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(relating to reduction of policyholders sur-
plus account of life insurance companies for
certaln unused deductions), such reduction
in tax shall not affect the computation of
interest under this section for the pertod
ending with the last day of the last taxable

to which the loss described in section
815(d) (5) (A) is carried under section 812
(b)(2).

(4) Work incentive program credit carry-
back, 1If the credit allowed by section 40 for
any taxable year is increased by reason of a
work incentive program credit carryback,
such increase shall not affect the computa-
tion of interest under this section for the
period ending with the last day of the tax-
able year in which the work incentive pro-
gram credit carryback arises, or, with respect
to any portion of a work incentive program
carryback from a taxable year attributable to
a net operating loss carryback or a capital
loss carryback from a subsequent taxable
year, such increase shall not affect the com-
putation of interest under this section for
the period ending with the last day of such
subsequent. taxable year.

. * . . .

[Sec. 6601 as amended by secs. 66(c), 83(a)
(1), 84(a), Technical Amendments Act 1968
(72 Stat. 1658, 1663, 1664); sec. 206(e), Small
Business Tax Revision Act 1958 (72 Stat.
1685); sec. 203(c) (2), Federal-Ald Highway
Act 1961 (75 Stat. 126); sec. 2(e)(3), Rev.
Act 1962 (76 Stat. 972); sec. 8(d), Act of
Sept. 2, 1964 (Public Law 88-571, 78 Stat.
857): sec. 1(f), Act of Apr. 8, 1966 (Pub. Law
89-384, 80 Stat. 104); sec. 2(e), Act of Dec. 27,
1967 (Pub. L. 90-225, B1 Stat. 731); sec. 2(e),
Act of Aug. 7, 1969 (Pub. L. 91-563, 83 Stat.
92); sec. 612(e) (3), Tax Reform Act 1969 (83
Stat. 641); sec. 601(d) (3), Rev. Act 1971 (85
Stat. 558) |

Par. 36. Section 301.6601-1 is amended
by revising paragraph (e) to read as
follows:

§ 301.6601-1
ments,

(e) Income tax reduced by carryback.
(1) The carryback of a net operating
loss, net capital loss, investment eredit,
or a work incentive program (WIN)
credit shall not affect the computation of
interest on any income tax for the period
commencing with the last day prescribed
for the payment of such tax and ending
with the last day of the taxable year in
which the loss or credit arises. For ex-
ample, if the carryback of a net oper-
ating loss, a net capital loss, an invest-
ment credit, or a WIN credit to a prior
taxable period eliminates or reduces a
deficiency in income tax for that period,
the full amount of the deficiency will
nevertheless bear interest at the rate of
6 percent per annum from the last date
prescribed for payment of such tax until
the last day of the taxable year in which
the loss or credit arose, Interest will con-
tinue to run beyond such last day on any
portion of the deficiency which is not
eliminated by the carryback. With re-
spect to any portion of an investment
credit carryback or a WIN credit carry-
back from a taxable year attributable to
a net operating loss carryback or a capi-
tal loss carryback from a subsequent tax-
able year, such investment credit carry-
back or WIN credit carryback shall not
affect the computation of interest on any
income tax for the period commencing
with the last day prescribed for the pay-

Interest on  underpay-
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ment of such tax and ending wity the
last day of such subsequent taxable yea

(2) Where an extension of time fo
payment of income tax has been granteg
under section 6164 to a corporation ey.
pecting a met operating loss carrybacy
or a net capital loss carryback, interest
is payable at the rate of 6 percent per
annum on the amount of such unpajg
tax from the last date prescribed fo
payment thereof without regard to sych
extension.

(3) Where there has been an allgy.
ance of an overpayment attributable t
a net operating loss carryback, a capital
loss carryback, an investment credit
carryback, or a WIN credit carryback
and all or part of such allowance is later
determined to be excessive, interest shall
be computed on the excessive amount
from the last day of the year in which
the net operating loss, net capital loss
investment credit, or WIN credit aros
until the date on which the repayment
of such excessive amount is received
Where there has been an allowance of
an overpayment with respect to any por-
tion of an investment credit carryback
or a WIN credit carryback from a tax-
able year attributable to a net operating
loss carryback .or a capital loss carry-
back from a subsequent taxable year and
all or part of such allowance is later de-
termined to be excessive, interest shall
be computed on the excessive amount
from the last day of such subsequent
taxable year until the date on which the
repayment of such excessive amount i
received.

el - - - -

PAr. 37. Section 301.6611 is amended
by revising subsections (e) and () of
section 6611 and the historical note to
read as follows:

§ 301.6611 Statutory provisions, interest
on overpayments.

Bec. 6611. Interest on overpayments. * * '

(e) Income tazx refund within 45 days after
return is filed. If any overpayment of taX
imposed by subtitle A is refunded within 45
days after the last date prescribed for filing
the return of such tax (determined without
regard to any extension of time for filing the
return) or, in case the return is filed after
such last date, is refunded within 45 days
after the date the return is filed, no interest
shall be allowed under subsection (a) of
such overpayment.

(f) Refund of income tax caused by carry”
back or adjustments for certain unused de
ductions—(1) Net operating loss or capitdl
loss carryback. For purposes of subsectiol
(a), if any overpayment of tax imposed bf
subtitle A results from a carryback of & 0t
operating loss or net capital loss, such over
payment shall be deemed not to have hf""_‘
made prior to the close of the taxable ye&
in which such net operating loss or net capl*
tal loss arises, 1

(2) Investment credit carryback. For pul:
poses of subsection (a), if any overpaymen
of tax imposed by subtitle A resulis from a}:
investment credit carryback, such ovefpag
ment shall be deemed not to have been mt: ;
prior to the close of the taxable year in‘wh;r
such investment credit carryback arises, o
with respect to any portion of an mvestl:ﬁb.
credit carryback from a taxable year ab
utable to a net operating loss
oapital loss carryback from & s\lbsf?q‘”g:
taxable year, such overpayment ehall
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deemed not to have been made prior to the
olose of such subsequent taxable year.

(3) Adjustment for certain unused deduc~
tions of life insurance companies, For pur=

s of subsection (a), if any overpayment
of tax imposed by subtitle A arises by opera-
tion of section 815(d) (6) (relating to reduc-
tion of policyholders surplus account of life
nsurance companies for certain unused de~
ductions), such overpayment shall be deemed
not to have been made prior to the close of
the last taxable year to which the loss de-
scribed in section 815(d) (5) (A) 1is carried
under section 812(b) (2).

(4) Work incentive program credit carry-
back, For purposes of subsection (a), if any
overpayment of tax imposed by subtitie A
results from & work incentive program credit
carryback, such overpayment shall be
deemed not to have been made prior to the
olose of the taxable year In which such
work incentive program credit carryback
arises, or, with respect to any portion of &
work incentive P credit carryback
from & taxable year attributable to a net
operating loss carryback or a capital loss
carryback from a subsequent taxable year,
such overpayment shall be deemed not to
have been made prior to the close of such
subsequent taxable year.

» - L4 - .
[Sec. 6611 as amended by secs. 42(b) and
83 (b) and (c¢), Technlical Amendments Act
1958 (72 Stat. 1640, 1664); sec. 2(e) (4), Rev.
Act 1962 (76 Stat. 972); sec. 3(e), Act of
Sept. 2, 1964 (Public Law 88-571, 78 Stat.
858); sec. 1(a), Act of Nov. 2, 1966 (Public
Law 80-721, 80 Stat. 1150); sec. 2(f), Act of
Dec. 27, 1967 (Public Law 90-225, 81 Stat.
782); sec. 512(e) (4), Tax Reform Act 1969
(83 Stat. 641); sec. 801(d) (4), Rev. Act 1971
(85 Stat. 559) )

Par. 38. Section 301.6611-1 is amended
by revising paragraphs (e) and (j) to
read as follows:

§301.6611=1 Interest on overpayments.

. . - » .

(e) Refund of income tax caused by
carryback. If any overpayment of tax
imposed by subtitle A of the Code results
from the carryback of a net operating
loss, a net capital loss, an investment
credit, or a work incentive (WIN) credit,
such overpayment, for purposes of this
section, shall be deemed not to have been
made prior to the end of the taxable year
in which the loss or credit arises, or, with
respect to any portion of an investment
credit carryback or a WIN credit carry-
back from a taxable year attributable to
& net operating loss carryback or a capi-
tal loss carryback from a subsequent tax-
gble vear, such overpayment shall be

eemed not to have been made prior to
the close of such subsequent taxable year.

2 . . . .

o\ Rejund within 45 days. No interest
shall be allowed on any overpayment of
X Imposed by subtitle A of the Code if
such overpayment is refunded—
be; l{ In the case of a return filed on or
5 ore the last date prescribed for filing
ou: return of such tax (determined with-
filog rach oMt b e et
urn
Such last date, or G AR B
: &g) 1After December 17, 1966, in. the
s Ol a return filed after the last day
b scribed for filing the return, within 45
x % ? e'z:aift,er the date on which the return

[FR Doc.74-286 Filed 1-3-74;8:45 am}
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Title 6—Economic Stabilization
CHAPTER 1—COST OF LIVING COUNCIL

PART 150—COST OF LIVING COUNCIL
PHASE IV PRICE REGULATIONS

Implementation of Second Step of Refinery
Incentive Plan—Petroleum Prices

Pursuant to the authority of Executive
Orders 11695 and 11730 and Cost of Liv-
ing Council Delegation Order No. 47, and
Executive Order 11748, the Federal
Energy Office hereby adopts the amend-
ments proposed to be made by the Cost
of Living Council to Subpart L of the
Cost of Living Council Phase IV Price
regilations which implement the second
step of the refinery incentive plan. These
amendments, adopted by reference in
the provisions of Title 10, Code of Fed-
eral Regulations Chapter II, are effective
immediately and apply to January 1974
price calculations.

The amendments, adopted in sub-
stantially the form proposed, set forth a
schedule for a refiner’s computation of
base prices for middle distillate fuels by
specifying a permitted price increase in
relation to the refiner’'s increases in
distillate production.

After receiving public comment, the
incentive rule stated in § 150.357(d) (1)
was modified to make clear that a refiner
which increases its prices of middle dis-
tillate by increasing production of middle
distillate must do so by decreasing the
production of gasoline. The change is
intended to specify that increases in the
production of middle distillates are to
occur relative to gasoline production,
while output of heavier, high value
petroleum products should remain con-
stant. The price increments set forth in
the matrix, therefore, may not be applied
if the increase in production of middle
distillates is accomplished at the expense
of the production of such products as
residual fuels, petrochemical feedstocks
or lubricants. Accordingly, corresponding
definitions to explain these changes have
been added in § 150.357.

A second change in the rule provides
that a refiner may apply the full mone-
tary amount set forth in the matrix
while offsetting any resulting increase in
total revenues by a decrease in its gaso-
line prices. As originally proposed, & re-
finer was required to apply only that
portion of the price adjustment specified
in the matrix which would not result in
any increase in total revenues.

The final change made to the pro-
posed rule appears in the matrix of
§ 150.357(d) (2). Originally the matrix
allowed price increases only for increases
in distillate yields above 20 percent.
Comments received indicated that appli-
cation of the matrix at lower percentages
of distillate yield would encourage re-
finers whose middle distillate yield is less
than 20 percent, to increase that yield.
To accommodate such a situation, the
matrix has been extended so that refiners
producing 10 percent or more distillate
yield may use the matrix structure to
increase their production.

As stated in the notice of proposed
rulemaking, application of the matrix
is not designed to provide any increase
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in a refiner's total revenues. Since some
refineries are operating under different
economic parameters than that of the
refinery model used to design the matrix,
application of the full amount permitted
by the matrix would create windfall
profits for them. Thus, § 150.357(d) (1)
as proposed limited a refiner’s increase in
price due to increased production of mid-
dle distillates to that portion of the
amounts specified in the matrix which
would not cause any increase in total
rvevenues. Section 150.357(d) (1) as
adopted is changed fo allow a refiner the
option if either using less than the full
amount permitted by the matrix as pro-
posed, or by using the full amount and
offsetting it by decreases in gasoline
prices in order to assure there is no in-
crease in total revenues.

(Economic Stabilization Act of 1970, as
amended, Pub. L. 92-210, 85 Stat. 743; Pub, L.
93-28, 87 Stat. 27; E.O. 11730, 38 FR 19345,
Cost of Living Council Order No. 14, 38 FR
1489 Cost of Living Council Order No. 47,
38 FR , Emergency Petroleum Alloca-
tion Act of 1973, Pub. L, 93-159; E.O. 11748,
38 FR 33575.)

In consideration of the foregoing Part
150 of Title 6 of the Code of Federal
Regulations is amended as follows, and
effective immediately.

Issued in Washington, D.C., on Decem-~
ber 28, 1973,

JOHN SAWHILL,
Deputy Administrator,
Federal Energy Office.

1. Section 150.355 is amended in para-
graph (g) (1) (1) tqread as follows:

§ 150.355 Price rule: Refiners.

= . - - *©

(g) Base price—(1) General rule. (1)
The base price for sales of an item by a
refiner is the weighted average price at
which the item was lawfully priced in
transactions with the class of purchaser
concerned on May 15, 1973, plus (A) in-
creased product costs incurred between
the month of measurement and the
month of May 1973 and measured pur-
suant to the provisions of § 150.356 and
(B) the refiner incentive factor calcu-
lated and permitted pursuant to the pro-
visions of §150.357. In computing the
base price, a firm may not exclude any
temporary special sale, deal or allowance
in effect on May 15, 1973,

- - - * .

2. Section 150.355 is amended in para-
graph (g)(2) (1) to read as follows:

§ 150.355 Price rule: Refiners.

. . . - -

(g) Base price. * * *

(2) Special products. (i) Notwith-
standing the general rule in paragraph
(g) (1) of this section, in computing the
base price for special products for each
month beginning with January 1974, a
refiner may use adjusted May 15, 1973
selling prices for No. 2 heating oil and
No. 2-D diesel fuel, and must use ad-
justed May 15, 1973 selling prices for
gasoline. In computing base prices for
special products, a refiner may not in-
crease its May 15, 1973 selling price to
each class of purchaser more than once

4, 1974
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in any calendar month to reflect the in-
creased product costs sllowable pursu-
ant to the provisions of § 150.356, the
adjustment specified in paragraph (g)
(2) (i) of this section, or the incentive
factor permitted pursuant to § 150.357,
but may implement the increase on any
day during that month.

t - - - -

3. Section 150.357 is added to read as
follows:

§ 150.357 Refiner’sincentive factor.

(a) Scope. This section sets forth an
incentive plan designed to increase the
yvield of middle distillates by allowing
an increase in May 15, 1973 selling prices
for middle distillates in proportion to
the increase in yield of middle distillate
products.

(b) Applicability. This section pre-
scribes the requirements governing the
inclusion of the incentive factor in a re-
finer’'s adjusted May 15, 1973 selling
prices wused to compute its base
brices of middle distillates pursuant to
§ 150.355(g).

(¢) Definition. For purposes of this
section—

“Adjusted base percentage distillate
yield” means the higher of either (i) the
base percentage distillate yield or (i)
the ratio which the maximum economic
distillate production bears to estimated
crude runs to stills in the current month.

“Base percentage distillate yield”
means the ratio which the total number
of barrels of middle distillates produced
by the refiner in December 1973, bears
to the refiner’s total crude runs to stills
in that month and éxpressed as a per-
centage.

“Base percentage yield” means the
ratio which the total number of barrels
of middle distillates plus gasoline pro-
duced by the refiner in December 1973
bears to the refiner’s total crude runs to
stills in that month and expressed as a
percentage.

“Crude runs to stills” means the total
barrels of refinery input to crude oil dis-
tillation units processed by the refiner
and measured in accordance with Bu-
reau of Mines form 6-1300-M.

“Crude capacity” means the operable
refinery capacity of all of the refiner’s
refineries for the current month, ex-
pressed in terms of the maximum num-
ber of barrels of input to crude oil distil-
lation units that can be processed during
the current month, calculated and meas-
ured in accordance with the conditions
and stipulations described in Bureau of
Mines form 6-1300-M.

“Current month” means the calendar
month in which the adjustment to
May 15, 1973 selling prices are to be
applied.

“Current percentage distillate yield”
means the ratio which the estimated
total number of barrels of middle distil-
lates to be produced by the refiner in the
current month bears to the refiner's total
estimated crude runs to stills in the cur-
rent month and expressed as a percent-

age.
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“Current percentage yield” means the
ratio which the estimated total number of
barrels of middle distillate plus gasoline
to be produced by the refiner in the cur-
rent month bears to the refiner's total
estimated crude rumns to stills in the
current month and expressed as a
percentage.

“Maximum economic distillate pro-
duction” means the total number of bar-
rels of middle distillates that would have
to be produced by the refiner in the
current month (without any change in
the base percentage yield) in order to
maximize profits using May 15, 1973 sell-
ing prices plus the increased cost allow-
able in the period of measurement pur-
suant to § 150.356, and the adjustment to
May 15, 1973 selling prices pursuant to
§ 150.355(g).

“Middle distillates” means No. 1 and 2
heating oil, Nos. 1-D, 2-D and 4-D diesel
fuels, No. 4 fuel oil, kerosene and avia-
tion turbine fuel.

“Percentage of refinery capacity op-
erated” means the ratio which estimated
crude runs to stills bears to crude capac-
ity in the current month.

“Residual fuel oil” means those fuel
oils commonly known as Nos. 5 and 6 fuel
oils, Bunker C and all other fuel oils
which have a fifty percent boiling point
over 700° F. in the ASTM D 86 standard
distillation test.

(@) Rule—(1) Middle distillates. In
computing base prices under § 150.355(g)
for middle distillates for a particular
month beginning with January, 1974, a
refiner whose current percentage dis-
tillate yield exceeds the adjusted base
percentage distillate yield may add to the
adjusted May 15, 1973 selling prices for
each middle distillate a maximum
amount determined according to the
mafrix in paragraph (d) (2) of this sec-
tion: provided, That

(1) The refiner's current percentage
vield is not greater than Zts base per-
centage yield and that (i) if the appli-
cation of the matrix in the current month

would result in an increase in total rey-

enues, the refiner must either (A) iy,
plement in the current month only that
part of the amount shown on the matriy
which does not result in an increase
the refiner’s total revenues because of the
application of the matrix, or (B) reduce
the selling price of gasoline in the cyr.
rent month equally to each class of pur-
chaser to the extent necessary to assunp
that there is no increase in the refiner;
total revenues because of the application
of the matrix.

(2) Matriz. The matrix shown beloy
is the table to be used in applying the
price rule of paragraph (d)(1) of this
section. Application of the matrix may
be illustrated as follows:

Refiner R, operating at. 73 percent of re.
finery capacity, produced a middle distillate
yield during December 1973 of 24 percent of
the total crude runs to stills. R's adjusted
base percentage distillate yield is 27 percent,
By January 1, 1974, R estimates an increas
in production of middle distillate so that its
“current percentage distillate yield” is 30
percent,

To determine the maximum sllowable in.
crease from the matrix which R may use in
computing its base prices for January 1074,
R first locates the entry corresponding to
the percent of refinery capacity operated and
moves across that row to the appropriste
“cell” for its adjusted base percentage dis-
tillate yield. R then continues along that
row horizontally, accumulating the value in
each new *cell" entered wuntil reaching the
‘“cell” located in the column corresponding
to R's current percentage distillate yield. (R
does not include the value shown in the
starting *‘cell”, but does include the value
shown in the ending “cell”.) Using this
method, R's computations are as follows:

(1). Starting at row “less than 80" under
the caption “percentage of refinery capscity
operated”, move to ‘cell” at column “27"
under the caption “Percentage of distillate
yield on crude runs to stills'’;

(2) Move along that same row horizontally,
accumultaing the values shown:

.52¢ (or $.0052) (under column *28"),
+.50¢ (or $:0050) (under column “29").
+.50¢ (or $.0050) (under column “'30”).
1.52¢ (or $.0152 per gallon—the maximum

allowable incentive amount which R may

use to compute January 1974 base prices for
middle distillates.

INCENTIVE MATRIX—DISTILLATE PRODUCTION, ALLOWABLE IycaeAses IN Ay 15 Seuune Prices FoR
REVINER'S DISTILLATE YI1ELDS

[Fraction of a cent per.gallon]

Percontage of refinery Percentage distillate yield on crude runs to stills

capucity operated -

X 12 13 14 15 18 17 18 19 W 2 2 B A B
01080, o veecooa 0.53 0.53 0.53 0.53 0.53 0.53 0.58 0.58 0.52 0.52 0.52 0.52 0.52 0.52 0.5
801090 _ . --- B2 51 51 51 51 51 50 B0 .50 B0 50 50 50 50 &
001095 oo AG 48 A8 46 A8 46 46 46 45 45 45 45 A5 45 M
More than 95. -« oo A8 A 23 25 27 28 29 80 30 31 31 33 8 .86 I

¥ ¥ 2B W 30 3 82 33 W 3B s 37 8 »n W
01080, oo el 0.52 0.52 052 0.50 0.50 0.50 0.50 0.50 0.48 0.48 0.45 0.45 045 0.5 045
80000, ..o 48 4§ A8 A8 48 4B 48 45 45 A5 45 45 .45 A5 M
900905 .. oo A5 A5 AB A5 A5 45 45 45 A5 A5 45 A5 45 A5 B
More than 95 . ....___... 40 40 A0 M43 43 48 43 A3 45 A5 A5 A5 A5 A5
4. Section 150.363 is amended in para- ports concerning increased percentage

graph (a)(2) by adding a sentence to
read as follows:
§ 150.363 Reports and recordkeeping.

(a) Reports. * = *
(2) Refiners, retailers, and resellers.
Each refiner shall submit monthly re-

production yields and prices of middie
distillates and production levels of resid-
ual fuel oils under § 150.347 in accord-

ance with forms and instructions issued
by the Council.
[FR Doc.74-392 Piled 1-2-74;12:22 p.m.]
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