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(2) Converts a wild free-roaming horse
or burro to private use, without author-
ity from the Chief, Forst Service, or;

(3) Maliciously causes the death or
harassment of any wild free-roaming
horse or burro, or;

(4) Processes or permits to be proc-
essed into commercial products the re-
mains of & wild free-roaming horse or
burro, or;

(5) Sells, directly or Indirectly, a wild
horse or burro allowed on private or
leased land pursuant to Section 4 of the
Act, or;

(8) Willfully violates s regulation is-
sued pursuant to the Act shall be subject
to a fine of not more than $2,000 or im-
prisonment for not more than 1 year, or
both. Any person so charged with such
violation by the authorized officer may
be tried and sentenced by a United States
commissioner or magistrate, designated
for that purpose by the court by which
he was appointed, In the same manner
and subject to the same conditions as
provided in section 3401, Title 18, US.C.
(85 Stat. 640 (16 U.S.C. 1331-1340); Seo, 1,
30 Stat. 35, as amended (18 US.C. §61): §eo.
82, 50 Stat. 525, as amended (7 US.C. 1011);
T4 Stat, 215 (16 US.C, 528-531))

RopertT W, LONG,
Assistant Secretary for Conser-
vation, Research and Educa-
tion.
Avcust 6, 1973,
[FR Doc73-16012 Piled 8-14-79;8:45 am |

Title 43—Public Lands: Interior
CHAPTER |I—BUREAU OF LAND MANAGE-
MENT, DEPARTMENT OF THE INTERIOR

APPENDIX—PUBLIC LAND ORDERS

{Public Land Order 5354)
[Arizona T131)
ARIZONA
Withdrawal for National Forest Recreation
Area and Administrative Site
Correction
In FR Doc. 73-15433 appearing on page
20081 in the issue of Friday, July 27,
1973, in the second line of the descrip-
tion of the Chevelon Ranger Station Ad-
ministrative Site a comma should be
tnserted immediately after “NEY%, N
SEY:".
[ Public Land Order 5355)
[Colorado 17285)
COLORADO

Partial Revocation of Powersite Reserve
No. 133

Correction

In FR Doc. 73-15434 appearing on page
20081 in the issue of Friday, July 27, 1973,
in the second line of the land descrip-
tion, insert “29" between “Sec.” and
IAN%NEV‘OO.
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[Public Land Order 5362)
[Oregon 7878]
OREGON

Withdrawal for National Forest Reservoir
and Recreation Area

Correction

In FR Doc. 73-15650 appearing at page
20327 in the issue of Tuesday, July 31,
1873, in the description of the Balm
Creek Dam, Reservolr, and Recreation
Area, in the fifth line, the coordinates
“NW %SEY;, SW,;"” should read “NW¥,
SEYSW¥"”; and in the penultimate line
the coordinates’ “SWi4 NWX," should
read "SWHLNW5".

SUBCHAPTER D—RANGE MANAGEMENT (4000)
[Clrcular No. 2347)

WILD FREE-ROAMING HORSE AND
BURRO MANAGEMENT
Protection, Management, Control and
Reservation of Forage

On page 28073 of the FrpErAL REGISTER
of December 20, 1972, there was pub-
lished a notice and text of a proposed
amendment to Parts 4110, 4120 and 4710
of Title 43, Code of Federal Regulations.
The purpose of the amendment was to
provide regulations to implement the Act
of December 15, 1971 (16 US.C, 1331-
1340), which requires the Secretary of
the Interior to protect, manage, and con-
trol wild free-roaming horses and burros
on public lands managed by the Bureau
of Land Management.,

The proposal would add a new Group
4700, Wild Free-Roaming Horse and
Burro Management, to the regulations. It
would also amend 43 CFR Subparts 4115
and 4121 to provide specifically for a
reservation of forage required by wild
{ree-roaming horses and burros on public
jands.

Interested persons were given until
February 5, 1973, to submit comments,
suggestions or objections to the proposed
amendment. Thirty-four comments were
received.

The written comments and suggestions
were all evaluated. The proposed rule-
making and the matters raised were
considered by the National Advisory
Boards on Wild Free-Roaming Horses
and Burros in open meetings with pub-
lic participation. Grazing district advi-
sory boards also submitted views on the
proposed rulemaking. Based upon the
comments and suggestions received,
numerous editorial changes and changes
in wording have been made in Group
4700 for clarification and for strengthen-
ing the regulations in terms of protection
of wild horses and burros. Principal dif-

ferences between the rules as proposed
and as adopted include the following:

1. Section 4710.0-5 is amended by in.
serting a definition of “excess animaly”
and “problem animal” following para-
graph (¢) and redesignating the remain.
ing paragraphs consecutively. The def-
nition of “wild free-roaming horses and
burros,” paragraph (b), Is amended to
clarify that thelr progeny are included.

2. Section 4711.3 is amended to include
“private citizens" as a proper party for
cooperative agreements in furtherance
of the purpose of the regulations.

3. Section 4712.1-2 is revised to clarify
that herds may be managed either on a

component of public land use,

4, Section 4712.2-3 is amended to rec-
ognize herd t plans,

_5. Section 4712.3 is revised to refer to
“excess animals” rather than “surplus
animals,” with appropriate changes
throughout Subpart 4712 to effectuais
that change.

6. Section 4712.3-1 is revised to specily
appropriate supervision during the cap-
ture of excess or problem animals.

7. Bection 4712.3-2 is amended to rec-
ognize the existence of “problem

8. Section 4712.3-4 is amended to de-
lete language not pertaining to acts of
mercy.

9. Section 4712.4-3 is amended to clar-
{fy requirements for the removal of ani-
mals from private lands in areas where
the private landowner is not required by
State statute to fence the private lands

10. Subpart 4713 is revised to provide
more specific guldelines concerning
claims.

11, Subpart 4714 is amended to delete
proposed sections on related prohibitions
and penalties. These are extraneous o
the regulations in Part 4700.

A notice of the avallability of a final
environmental statement on the pro-
posed regulations for the management
of wild free-roaming horses and burros
on public lands administered by the Bu-
reau of Land Management was published
on page 18474 of the FroeraL REcisTen
of July 11, 1973,

Full consideration has been given
all relevant matters presented by inter-
ested parties. Accordingly, the proposed
amendment s hereby adopted, as revised,
and is set forth below in its entirety. This
amendment shall become effective Au-
gust 15, 1973.

The immediate effectiveness of these
regulations will enable action to begin
for removal of the claimed horses and
burros from public lands without undue
delay and under sultable weather condi-
tions.

W. R. WiLsoN,
Acting Deputy Assistant
Secretary of the Interior.
Avcust 13, 1973,

15, 1973




subchapter D, Chapter II, of Title 43
of the Code of Federal Regulations is
amended as follows:

PART 4110—GRAZING ADMINISTRATION
(INSIDE GRAZING DISTRICTS) (THE
FEDERAL RANGE CODE FOR GRAZING
DISTRICTS)

1, The first sentence of paragraph (0
of §4115.2-1 of Subpart 4115 is revised
to read as follows:

& 4115.2=1 License and permit proce-
dures: requirements and conditions.
» » LJ - »

(d) Cancellation or reduction of li-
censes or permits; show cause; appeal to
examiner. Licenses or permits are sub-
Ject to cancellation or reduction to the
extent that they have been improperly
{ssued, or to the extent that their con-
tinued effectiveness is adversely affected
pursuant to any of the provisions of
§8 41111, 4116.2-1(e), 4115.1-1(k)(4),
4114.4-4, 4115.2-5(a)(6), 4712.12-3, or
4712.1-4 of this chapter,

PART 4120—GRAZING ADMINISTRATION
(OUTSIDE GRAZING DISTRICTS AND
EXCLUSIVE OF ALASKA); GENERAL
2. Paragraph (a) of § 4121.2-1 of Sub-

part 4121 is revised to read as follows:

§4121.2«1 Minimum requirements, rat-

ing and elassification of lease land.
(a) Land Resource Consideration. The
asuthorized officer will determine the
availability of public land for grazing
leases and the amount of forage avail-
sble for use by livestock in conjunction
with considerations of forage reserva-
tions for watershed protection, wildlife,
wild free-roaming horses and burros,
and other multiple uses.,
. - . - -
3. A new Group 4700 is added to Sub-
chapter D to read as follows:

Group 4700—Wild Free-Roaming Horse
2nd Burro Management

PART 4710—WILD FREE-ROAMING
HORSE AND BURRO MANAGEMENT;
GENERAL ]

Subpart 4710—Purpose; Objectives; Authority;

See. y Policy i

47100-1 Purpose.

4710.0-2 Objectives.

4710.0-3 Authority.

7100-5 Definitions.
47100-8 Policy.
Subpart 4711—Management Coordination
47111 Recommendations from the joint
national advisory board on wild
free-roaming horses and burros.
47112 State agenocies,
47113 Cooperative ngreements,
Subpart 4712—Management Considerations
47121 Management; General.
4712.1-1 Planning.
47121-2  Intensity of management.
4712.1-3 Habitat reservation and allocation.
4712.1-4  Closures to livestock grazing.
47123 Establishment of specifically des-
ignated ranges or herd manage-
ment areas,
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See.

47122-1 Desiguntion.

47122-2 Criteria for designation,

47122-3 Management plan.

47123 Removal and relocation or disposal
of excess animals.

4712.3-1 Method of capture,

4712.3-2 Relocation of animals.

47123-3 Disposal.

4712.3-4 Aocts of mercy.

47123-6 Disposal of carcasses.

47124 Animals on private Iands,

47124-1 Allowing animals on privats lands,

47124-2 Active maintenance of animals on
private lands,

47124-3 Removal of animals from private
1ands,

Subpart 4713—Protection of Wild Free-
Roaming Horses and Burros in the Iden-
tification and Removal of Claimed and
Trespass Horses and Burros

4713.1 General,

47132 Action on claims,

Subpart 4714—Enfoccement Provisions

47141 Arrest.
47142 Penalties,

Subpart 4710—Pu ; Objectives;
Authority; Definitions; Policy

§4710.0-1 Purpose.

To implement the laws relating to wild
free-roaming horses and burros on public
lands.

§ 4710.0-2 Objectives.

The objective of these regulations is
to provide criterin and procedures for
protecting, managing, and controlling
wild free-roaming horses and burros as
a recognized component of the public
land environment.

§ 4710.0-3  Authority.

The Act of December 15, 1971 (16
US.C. 1331-1340), and the Act of
June 28, 1934 (43 U.S.C, 315-315r),

§ 4710.0-5 Definitions.

(a) "Authorized Officer” means any
employee of the Bureau of Land Manage-
ment to whom has been delegated the
authority to perform the duties described
herein.

(b) “Wild free-roaming horses and
burros” means all unbranded and un-
claimed horses and burros and their
progeny that have used public lands on
or after December 15, 1971, or that do
use these lands as all or part of their
habitat, including those animals given
an identifying mark upon capture for live
disposal by the authorized officer. Un-
branded. claimed horses and burros
where the claim is found to be erroneous
are also considered as wild and free-
roaming if they meet the criteria above.
However, this definition shall not include
any horse or burro which entered or was
introduced onto public lands after De-
cember 15, 1971, by accident, negligence,
or willful disregard of ownership.

(¢) “Herd"” means one or more stal-
lons and their mares or jacks and their
Jennies.

(d) “Excess animals” means wild free-
roaming horses or burros determined to
be in excess of populations proper to
maintain a thriving natural ecological
balance and harmonious multiple-use re-
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Intionship in an area of the public lands.

(e) “Problem animal” means a wild
free-roaming horse or burro whose dem-
onstrated individual habits or traits pose
an undue threat to the safety or welfare
of persons, wildlife, livestock, or property ;
or a wild free-roaming horse or burro in-
fected by a contaglous disease or sus-
peoted of being diseased or seriously il

(f) “Public lands" means any lands
administered by the Secretary of the
Interior through the Bureau of Land
Management.

(g) *"'Wild horse or burro range" means
a - specifically designated area of land
needed to sustain a herd or herds of wild
free-roaming horses or burros, and which
is devoted principally but not necessarily
exclusively to thelr welfare in keeping
with the multiple use management of the
public lands.

(h) “Management plan'” means a writ-
ten program of action designed to pro-
tect, manage, and control wild free-
roaming horses and burros and maintain
& natural ecological balance on the public
lands.

(1) *“Act” means the Act of December
15, 1971 (16 US.C. 1331-1340).

(1) "Advisory Board” means the joint
advisory board established by the Secre-
fary of the Interfor and the Secretary of
Agriculture pursuant to section 7 of the
Act.

§ 4710.0-6 Policy.

(a) Wild free-roaming horses and
burros are under the jurisdiction of the
Secretary of the Interior and will be
managed as an integral part of the
natural systems of the public lands. They
will be protected from unauthorized cap-
ture, branding, undue disturbance, and
destruction. They and thelr habltat will
be managed and controlled in a manner
designed to achieve and maintain a
thriving ecological balance on the public
lands and a thriving population of sound,
healthy individuals, all in accordance
with the basic program policies for public
land management set forth in Subpart
1725 of this ¢chapter.

(b) Wild free-roaming horses and
burros on the public lands will be man-
aged by the authorized officer, with full
public participation and such coopera-
tive arangements as he may find help-
ful. Management on public lands will not
be assigned to any private individual or
association through a grazing license,
lease, or permit.

Subpart 4711—Management
Coordination

§4711.1 Recommendations from the
joint national advisory board on wild
free-roaming horses and burros.

Pollcles and guldelines relative to pro-
posals for establishment of ranges, pro-
posed management plans, adjustments
in number, relocation and disposal of
animals, and other matters relating gen-
erally to the protection, management,
and control of wild free-roaming horses
and burros shall be presented to the Ad-
visory Board for recommendations,
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£4711.2 Stale agencies,

(a) All management activities includ-
ing, but not limited to, establishment of
ranges and adjustments In forage allo-
cation shall be planned and executed in
consultation with the appropriate State
agency to further consider the needs of
all wndme. particularly endangered

(b) All actions taken In connection
with private ownership clalms to un-
branded horses and burros shall be co-
ordinated to the fullest extent possible
with the appropriate State agency.

§ 47113 Cooperative agreements.

The authorized officer may enter into
cooperative agreements with other land-
owners, private citizens, nonprofit orga-
nizations, and with Federnl, State, and
local governmental agencies as he deems
necessary for purposes of protecting,
managing and controlling wild free-
roaming horses and burros. Where the
grazing patterns of the animals require
utilization of lands in other ownerships
or administration, the authorized ‘officer
shall seek cooperative agreements to in-
sure continuance of such use.

Subpart 4712-—Management
g Considerations

§4712.1 Management; general.
§ 4712.1-1 Planning.

In planning for management, protec~
tion, and control of wild free-roaming
horses and burres, including the estab-
Ilishment of specifically designated
ranges, determination of desirable num-
bers and other management provisions
of these regulations, the authorized offi-
cer will utilize the Bureau's multiple-
use planning system with its require-
ments for public participation by and
coordination with others.

§4712.1-2 Intensity of management.

Wild free-roaming horse or burro
herds may be managed either as one of
the components of public land use on a
specifically designated wild horse or burro
range. Management practices shall be at
the minimal feasible level and shall be
cansistent to the extent possible and
practical with the maintenance of their
free-roaming behavior. Management fa-
cilities should be designed and con-
structed to the extent possible to main-
;amd the free-roaming behavior of the

erds.

§ 4712.1-3 Habilat rescrvation and allo-

cation.

The biological requirements of wild
free-roaming horses and burros will be
determined based wupon appropriate
studies or other available Information.
The needs for soll and watershed protec-
tion, domestic livestock, maintenance of
environmental quality, wildlife, and other
factors will be considered along with wild
free-roaming horse and burro require-
ments, After determining the optimum
number of such horses and burros to be
maintained on an area, the suthorized
officer shall reserve adequate forage and
satisfy other biological requirements of
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such horses and burros and, when neces-
sary, adjust or exclude domestic livestock
use accordingly. See §§ 4115.2-1(d) and
4121.2-1(a) of this chapter.

§4712.1-4 Closures to livestock grazing.

The authorized oflicer may close public
lands to use by all or a particular class
of domestic livestock where he finds it
necessary to allocate all available forage
to, or to satisfy other blological require-
ments of, wild free-roaming horses or
burros. Such closures may be made only
after appropriate public notice and in
accordance with the procedures for re-
duction or cancellation of grazing privi-
leges provided for under the provisions
of this ter., See §§ 4115.2-1(d)
and 4121.2-1(a) of this chapter.

§ 4712.2 Esuablishment of specifically
designated ranges or herd manage-
ment arens.

§ 4712.2-1 Designation.

The authorized officer may designate
and maintain specifically designated
ranges principally for the protection and
preservation of wild free-roaming horses
and burros.

§4712.2-2 Criteria for designation.

In designating specific ranges and
herd management areas, the author-
fzed officer, in addition to any other
provisions of these regulations, shall:

(a) Consider only those areas utilized
by wild free-roaming horses or burros as
all or part of their habitat on Decem~
ber 15, 1971.

(b) Consider only those areas where
self-sustaining herds can maintain them-
selves within their established utilization
and migratory patterns,

(¢) Consider only those areas which
are capable of being managed as a unit
to ensure a sustained yield of forage
without jeopardy to the resources.

(d) Develop a wild {ree-roaming horse
or burro management plan in accordance
with § 4712.2-3.

§4712.2-3 Management plan.

The authorized officer shall, in connec~
tion with the designation of a specific
range, develop a proposed wild free-
roaming horse or burro management plan
designed to protect, manage, and control
wild free-roaming horses and burros on
the area on a continuing basis. The au-
thorized officer may also develop herd
management plans as part of the multi-
ple use management on areas outside of
specifically designated wild horse or
burro ranges. All management plans shall
be developed in accordance with the Bu-
reau’s planning system and shall govern
management of the area.

§4712.3 Removal and relocation or dis-
posal of excess or problem animals.

§4712.3-1 Method of capture.

Under the supervision of the author-
ized officer, wild free-roaming horses and
birros may be captured, corralled and
held under humane conditions pending
disposal of excess or problem animals un-
der the provisions of this Subpart.

§ 4712.3-2 Relocation of animals,

(a) The authorized officer may relo-
cate wild free-roaming horses and burros
on public lands when he determines such
action is necessary to: (1) Relieve over-
grazed areas, (2) locate animals removed
from private lands in accordance with
§ 4712.4-3, (3) remove problem animals,
or {(4) achieve other purposes deemed to
be in the interest of proper resource and
herd management. Such animals relo-
cated on public lands shall not be intro-
duced onto areas of the public lands
which were not used by wild free-roam-
ing horses or burros as all or part of their
habitat on December 15, 1971.

(b) The authorized officer may alzo
place animals in the custody of private
persons, organizations or other govern-
mental agencies. Custodial arrangements
shall be made through cooperative agree-
ment which shall include provisions to
maintain and protect the animals and
ensure that the animals will not be used
for commercial exploitation. The author-
ized officer may, in his discretion, mark
animals placed in private custody for
identification purpose.

§ 4712.3-3 Disposal.

Where the authorized officer finds it
necessary to remove excess animals from
areas of the public lands, and he deter-
mines that it is not practical to relocate
them on public lands or capture and re-
move them for private maintenance un-
der § 4712.3-2, he may destroy such ani-
mals in the most humane manner pos-
sible. No person, except the authorized
officer or his authorized representative,
shall destroy wild free-roaming horses
and burros.

§ 471234  Acts of mercy.

Any severely injured or seriously sick
animals will be destroyed in the most
humane manner possible as an act of
mercy.

§ 4712.3-5 Disposal of carcasses.

Carcasses shall be disposed of in any
customary manner under State sanitary
statutes. In no event shall carcasses, or
any part thereof, including those in the
authorized possession of private parties,
be sold or processed into a commercial
product.

§ 4712.4 Animals on private lands.
§ 4712.4~1 Allowing animals on private

lands,

Nothing in these regulations shall pre-
clude a private landowner from allowing
wild free-roaming horses and burrcs o
remain on his private lands so long as the
animals were not willfully removed, en-
ticed, or retained by him or his agent
from the public lands.

§4712.4-2 Active maintenance of ani-
mals on private lands.

Any Individual who actively maintains
wild free-roaming horses and burros on
his private lands shall notify the author-
ized officer and supply him with a reason-
able approximation of thefr number and
location and, when required by the au-
thorized officer, a description of the ani-
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mals. Thereafter, he shall furnish an an-
nual report updating the Information
during the month of January. An in-
dividual will be considered to be actively
maintaining wild free-roaming horses or
burros if he takes measures of any kind
designed to protect or enhance the wel-
fare of the animals. No person shall
maintain such animals except under co-
operative agreement between the private
1andowner and the authorized officer set-
ting forth the management and mainte-
nance requirements including provisions
for regulating disposal of excess animals.

£47124-3 Removal of animals from
private lands,

The authorized officer shall remove, as
soon as he can make the necessary ar-
rangements, wild free-roaming horses
and burros, from private land at the re-
quest of the landowner where the private
land is enclosed in a “legal fence." A
“legal fence” for this purpose is one
which complies with State standards and
specifications. In “no fence districts” or
other areas where the private landowner
is not required by State statute to fence
the private land to protect it from tres-
pass by domestic livestock, the authorized
officer shall, as soon as he can make the
necessary arrangements, remove wild
free-roaming horses or burros from such
private land at the request of the land-
owner.

Subpart 4713 is revised. The full text
of revised subpart 4713 follows:

Subpart 4713—Protection of Wild Free-
Roaming Horses and Burros in the lden-
tification and Removal of Claimed and
Trespass Horses and Burros

§4713.1 General.

(a) All unauthorized and unbranded
horses and burros on the public lands,
except those which entered or were in-
troduced onto the public lands after De-
cember 15, 1971, by accident, negligence,
or willful disregard of ownership are pre-
sumed for the purpose of management to
be wild free-roaming horses or burros.

(b) The gathering or, rounding up of
unbranded horses or burros on the public
lands where any of such animals are not
in fact authorized to be on the public
lands pursuant to a grazing license, per-
mit, lease, or other authorization, is pro-
hibited without written authorization
from the authorized officer. Also prohib-
ited without written authorization from
the authorized officer is the gathering or
rounding up of unauthorized branded
horses or burros where the branded ani-
mals are, or may become, intermingled
with wild free-roaming horses or burros,
or where the gathering or round up Is
likely to involve or affect wild free-roam-
ing horses or burros.

§4713.2 Action on claims.

(a) Any person claiming ownership
under state branding and estray laws of

unbranded or branded horses or burros

on public land where such animals are
not authorized must present evidence of
ownership to justify a roundup before
permission will be granted to gather such
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animals. Claims of ownership, with sup-
porting evidence, shall be submitted
within 80 days of the effective date of
these regulations, All written auuxorlm-
tions to gather claimed animals shall be
on & form approved by the Director, After
such public notice as the authorized ofll-
cer deems appropriate to inform inter-
ested partles, he may authorize the gath-
ering or roundup. The authorized officer
shall provide in the authorization that
the gathering or roundup shall be con-
sistent with the legislation which pro-
hibits the use of aircraft or motor ve-
hicles to capture unbranded horses or
burros; shall establish in the authoriza-
tion a reasonable period of time to allow
the gathering of the claimed animals;
and shall provide such other conditions
in the authorization which he deems
necessary to minimize stress on any asso-
ciated wild free-roaming horses or burros
and to protect other resources.

(b) After the animals have been gath-
ered the authorized officer and the ap-
propriate state or local official shall in-
spect each claimed animal in relation to
the evidence of ownership previously pre-
sented by the claimant. The state or local
official shall then make a written de-
termination of ownership concerning
each claimed animal pursuant to the
state branding and estray laws and any
agreement between the Bureau and the
appropriate state or local authority. A
copy of the written determination shall
be provided to the authorized officer. No
animal may be removed from the gath-
ering place until the claim of ownership
has been proven to the satisfaction of the
authorized officer.

(¢) Unauthorized horses or burros
which have been claimed and have been
determined to be privately owned in ac-
cordance with the provisions of this Sec-
tion will be considered to have been in
trespass and may not be released until a
proper trespass charge has been deter-
mined by the authorized officer in accord-
ance with the provisions of 43 CFR 9239.3.

Subpart 4714—Enforcement Provisions
§4714.1  Arrest.

The Director of the Bureau of Land
Management may authorize such em-
ployees as he deems necessary to arrest
without warrant, any person committing
in the presence of the employee a viola-
tion of the Act or of these regulations
and to take such person immediately for
examination or trial before an officer or
court of competent jurisdiction. Any em-
ployee so designated shall have power to
execute any warrant or other process
issued by an officer or court of competent
Jurisdiction to enforce the provisions of
the Act or these regulations.

§ 4714.2 Penaltics.

In sccordance with section 8 of the
Act (16 U.S.C. 1338), any person who:

(a) Willfully removes or attempts to
remove a wild free-roaming horse or
burro from the public lands, without au-
thority from the authorized officer, or

(b) Converts a wild free-roaming
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horse or burro to private use, without au-
thority from the authorized officer, or

(¢) Maliciously causes the death or
harassment of any wild free-roaming
horse or burro, or

(d) Processes or permits to be proc-
essed Into commercial products the re-
mains of a wild free-roaming horse or
burro, or

(@) Bells, directly or indirectly, & wild
{free-roamng horse or burro maintained
on private or leased land pursuant to
section 4 of the Act, or the remains there-
of, or

(f) Willfully violates any provisions of
the regulations under Group 4700, shall
be subject to a fine of not more than
$2,000 or imprisonment for not more
than 1 year, or both. Any person so
charged with such violation by the au-
thorized officer may be tried and sen-
tenced by a U.S. commissioner or magis-
trate, designated for that purpose by the
court by which he was appointed, In the
same manner and subject to the same
conditions as provided in section 3401,
Title 18, US.C.

[FR Doc.73-17067 Filed 8-14-73,8:45 am)

Title 45—Public Welfare

CHAPTER 1I—SOCIAL AND REHABILITA-
TION SERVICE (ASSISTANCE PRO-
GRAMS), DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE

FURNISHING OF ASSISTANCE; NEED
AND AMOUNT OF ASSISTANCE

Methods for Determination of Eligibility

Notice of proposed regulations for the
programs administered under titles I,
IV-A, X, XIV, XVI, and XIX of the
Social Security Act, relating to fair hear-
ings, methods of determining eligibility
for financial and medical assistance, and
recoupment of overpayments was pub-
lished in the Froerar RegisTeEr on April
20, 1973 (38 FR 3633 . a0

A total of 698 letters was recelved from
State and local welfare agencies, mem-
bers of Congress and State legislatures,
other State officials, legal aid groups,
recipients and recipient groups and other
organizations and individuals.

Specific comments reflected the fol-
lowing substantive concerns:

1. Local hearings. Section 205.10(a)
(1) and (6). This provision implements
(and extends to title IV-A) section 407 of
P.L. 92-603, under which local agencies
“may put into effect immediately upon
issuance its decision upon the matter
considered at such hearing”.

Opposition to the change was based on
the belief that it may be Impossible for
hearing officers at the local level to issue
unbiased decisions and that local agen-
cies would use the procedure to reduce
and terminate assistance wrongfully,
State and local welfare agencies favoring
local hearings belleve such hearings will
serve to discover errors in agency actions
as quickly as possible, while ellminating
unnecessary payments of assistance to
ineligibles. They also recommended that
the due process requirements be spelled
out.
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The final regulation contains the pro-
vision specified in P.L. 92-603 which per-
mits States to utilize local evidentiary
hearings in all programs, but changes
have been made to provide that eviden-
tiary hearings may be used for questions
of initial eligibility; to provide definitive
due process procedurnl requirements re-
garding the conduct of the local hearing;
to make sure the individual's rights are
protected; to assure an objective hearing
officer who was not involved in the deci-
sion at issue; to provide & complete rec-
ord In case of appeal; and for the claim-
ant to be fully informed of his appeal
rights,

2. Ten-day advance mnotice. Section
205.10(a) (4) (1) (A). Opponents of the
reduction of the advance notice period
from 15 to 10 days expressed concern
that a 10-day period was too short for a
recipient to decide whether to appeal
and to make adjustments to reduced as-
gistance. Many stressed slow mail deliv-
ery. Proponents favored the change be-
cause it reduced the disproportionate
number of overpayments to ineligible in-
dividuals, and 10 days is sufficlent time
for the reciplent to assess Lthe correctness
of the agency action and request & hear-
ing if he belleves the action is erroneous.
In the final regulation, the 10-day period
1s retained. If a State determines that a
longer period is advisable, it may provide
an extra ten days after the timely notice
period during which a hearing may be
requested and, where appropriate, assist-
ance pald pending a hearing decision.

3. Exemptions from advance notice.
Section 205.10(a) (4) (ii). Many coms-
mentators opposed these provisions as
violating due process; not providing re-
cipients time to adjust to changes in
payment; providing no protection
against agency error; and generally per-
mitting abuse by local agencies. Recipl-
ent groups and other individuals were
particularly opposed to the exemption in
*“likelihood of fraud™ situations.

Those in favor spoke to reduction in
unnecessary administrative cost and rec-
ommended that provision be made for
the agency to confirm in writing the oral
statements made by recipients,

All exemptions, except the one relat-
ing to “likelihood of {raud,” are for situ-
ations where, as a matter of law, the
change in payment results necessarily
from the ascertained circumstances in
the particular case. The chances of there
being & factual dispute are minimal,
States are required to mail adequate no-
tice to the recipient not later than the
date of action, so that in those unlikely
instances of factual dispute, he can re-
quest a hearing and obtain reinstate-
ment of ald pending such hearing. Be-
cause of questions raised regarding the
exception where there is a likelihood of
fraud, that provision has been rewritten
and will be published as a proposed rule,
The States will be requested to monitor
their programs to determine the neces-
sity for such a provision and fo submit
their comments to the Administrator,
SRS, If such a provision appears to be
necessary, the matter will be reconsid-
ered.
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4. Extension from 60 to 90 days for
hearing decisions. Section 205,10(s) (16) .
Opponents stated that this extension
would result in hardship for applicants
and recipients who do not receive aid
pending the decision, and enable States
to further delay paying assistance to
eligible individuals.

Those in favor considered 90 days a
more realistic time frame.

In view of the difficult position facing
States with substantially Increased hear-
ing caseloads, the 60-day period is con-
sidered Insufficient for the orderly proc-
essing of cases. Ninety days for process-
ing hearings is consistent (and in some
aspect more stringent than) the period
prescribed by Congress for the Federally-
administered supplemental security in-
come program enacted by P.L. 92-603.

5. Grievance procedures in lieu of
hearings on questions of law or policy,
Section 205.10(a) (5). Most of the com=-
ments in this area nargued against this
provision on the basis that the hearing
procedure provides a viable mechanism
for effecting changes in policy. Many
legsal aid groups pointed out that a recent
court case cast doubt on the viability of
distinguishing between fact or judgment
and policy or law. Those in favor stressed
reduction of administrative cost,

In response to these comments and the
court case, the regulations have been
modified. The States may provide Tor
group hearings on questions of policy or
law. They need not provide a hearing
where either State or Federal law re-
quires automatic grant adjustments for
classes of recipients. On individual re-
quests not resulting from such & change
in State or Federal law, assistance must
be continued pending & hearing decision
unless the hearing officer determines at
the hearing that the sole issue is one of
State or Federal law or policy or a change
in State or Federal law, The provision
regarding a grievance system has been
deleted since “expression of views" on
program policy is part of legislative and
rulemaking procedures,

6. Recoupment of continued assistance
twhen the hearing decision supports
agency action. Section 205.10(a) (6) (1),

Legal ald groups argue that not to
continue eligibility until a declision is
rendered aflter a hearing, and advising
recipients that assistance paid pending a
decision is subject to recoupment, dis-
courages claimants requesting hearings.

Present practices in some States in-
clude nolifying the recipient on the
notice that any aid paid pending the
decision may be subject to recoupment.
Experience fafls to indieate that such
practice causes any reluctance on the
part of a reciplent who desires a heering
because he believes the agency made an
error. To provide otherwise invites abuse

of the hearing process by these utilizing
it as a method of continuing ald for
which they are not eligible.

State and local welfare agencies fav-
ored the provision as discouraging re-
quests for hearings made without belief
that the action 15 erroneous but solely
to secure temporary continuation of

asslstance Accordingly, the provision iy

swua application on agency form,
5206.10(3) (1) (i1); Revocalion of sim-
plified method, § 205.20; 45 days vs. 30
days for action on applications, § 206.10
(a) (3). A number of comments opposed
the requirement for a signed application
on an agency form on the grounds it
creates hardship on spplicants with
physical, language, and transportation
barriers; discourages eligible persons
from applying; adds to administrative
costs; and results in denial of or delay
in providing assistance.

Signed applications on agency forms
are necessary to provide a legal docu-
ment that clearly signifies the intent of
the individual to apply, and the dale;
that advises the applicant of his rights
and responsibilities; that puts him on
notice that he may be liable for the
truthfulness of the information hé in-
cludes on the application; that provides
a document that may be introduced as
evidence in court where fraud has been
committed; and that provides the agency
with sufficient information to make an
acourate determination of eligibility, The
final regulations have been modified to
permit a responsible person to apply on
behalf of a person who Is incapacitated
or incompetent,

Because of the Increased emphasis on
verification to reduce the numbers of in-
eligibles, unacceptable error rates at
least partially attributable to the simpli-
fled method of determining eligibility,
and the careful redeterminations of eli-
gibility necessary in the forthcoming
transfer of cases to the SSI program, o
more complete method for determining

* eligibility is both appropriate and neces-

Sary.

Objections to the granting of 45 days
for action on applications stressed that
it would cause undue hardship and delay
the granting of assistance; Increase
agency expenses and inefficiency and in-
crease expenditures for general assisi-
ance and emergency assistance, State
and local welfare agencies considered it
a more realistic time frame.

The time extension is necessary in view
of the quality control requirement that
eligibility be verified. While it is expected
that most applications can be completed
in & much shorter time, it is recognized
that some cases will require a longer
period. Where hardship may result to
an apparently eligible individual, many
States provide for federally matched
emergency assistance for up to 30 days,
while the application for assistance is
being processed. Moreover, there is no
fiscal incentive to delay, sinee cases
found eligible must be paid back to the
30th day after application,

8. Deletion of constraints on verifica-
tion. Sections 205.20 and 206.10. Oppo-
nents to change considered that the de-
letions would lead to sbusive State
practices in violation of constitutional
and legal rights, especially violations
of dignity, right to privacy, and freedom
from harassment. They also believe the
deletions are an authorization by the
Becretary to reestablish practices pro-
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hibited In the past. Proponents com-
mented that the changes are necessary
to maintain aecuracy and integrity in the
welfare system and are long overdue.

State agencies are aware that indi-
viduals on welfare share equal rights
with all other residents. We agree that it
is important that the regulations specif-
ically prohibit the States from violating
constitutional and legal rights; we have
therefore included a section which re-
states that constitutional rights are to be
observed and protected. Courts have, of
course, spelled out the constitutional and
iegal rights of individuals.

In order to perform a proper job of
eliotbility determination, and to avolid
penalties for inaccuracy, agencies need
to develop, within constitutional con-
straints, new methods of eligibility deter-
mination. Verifications are for the pro-
tection of the truly needy, and to restore
faith in the welfare system. More funds
may then be available to assist eligible
individuals after eliminating inaccurate
payments to those who are not eligible.

9. Recoupment of overpayments. Sec-
tion 233.20(a) (12). Adverse comments in
this area were that the provisions are a
disincentive to good administration, and
would result in undue hardship on recip-
jents; that it is unfair to hold recipients
responsible for agency error; and that
the provision of “reasonable limits" on
recovery is too vague; Many complained
that there was no provision for correc-
tion of underpayments. Several State
agencies requested that the provisions
be made mandatory rather than

In response to the comments several
changes were made. Recovery of over-
payments remains optional with the
States, States also retain the option of
recouping from available resources, from
assistance grant, or from both
sources, An added provision limits to one
vear prior to the date of discovery, the
recoupment of overpayments not result-
ing from the willful withholding of in-
formation. A provision has also been
added to require the prompt correction
of underpayments. Such payments are
limited to one year prior to the date of
discovery of the underpayment.

A number of other revisions have been
made in the regulation in response to
comments, and for technical, editorial
and conforming purposes.

Chapter II, Title 45 of the Code of
Federal Regulations is amended as set
forth below.

PART 205 GENERAL ADMINISTRATION—
PUBLIC ASSISTANCE PROGRAMS

1. Section 205.10 is revised to read as
follows:

§205.10 Hearings.

(a) State plan requirements. A State
plan under title I, IV-A, X, XIV, XVI or
XIX of the Social Security Act shall pro-
ﬂldf hfox- a system of hearings under
which:

(1) The singie State agency respon-
sible for the program shall be respon-

>
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sible for fulfillment of hearing provisions
which shall provide for:
(1) A hearing before the State agency,

or

(if) An evidentiary hearing at the
local level with a right of appeal to a
State agency hearing. Where a State
agency adopts a system of evidentiary
hearings with an appeal to a State agency
hearing, it may, in some political subdivi-
sions, permit local evidentiary hearings,
and in others, provide for a single hear-
ing before the State agency. Under this
requirement hearings shall meet the due
process standards set forth in the US.
Supreme Court decision in Goldberg v.
Kelly, 307 U S. 254 (1970) and the stand-
ards set forth in this section.

(2) Hearing procedures shall be Issued
and publicized by the State agency.

(3) Every applicant or recipient shall
be informed in writing at the time of ap-
plication and at the time of any action
affecting his claim:

() Of his right to a hearing, as pro-
vided in paragraph (a) (5) of this section;

(1) Of the method by which he may
obtain a hearing:

(i) That he may be represented by
an authorized representative, such as
legal counsel, relative, friend, or other
:glo}kesman. or he may represent him-

(4) In cases of intended action to dis-
continue, terminate, suspend or reduce
assistance:

(1) The State or local agency shall
give timely and adequate notice, except
as provided for in paragraphs (a) (4) (iD
or (i) of this section. Under this re-
quirement:

(A) “Timely" means that the notice Is
mailed at least 10 days before the date
of action, that is, the date upon which
the recipient would normally receive his
assistance check or, in the case of a
medicald recipient, 10 days before the
intended change would be effective,

(B) "Adequate” means a written
notice that includes a statement of what
action the agency intends to take, the
reasons for the intended agency action,
the specific regulations supporting such
action, explanation of the individual's
right to request an evidentiary hearing
(if provided) and a State agency hear-
ing, and the circumstances under which
assistance is continued if & hearing is
requested;

(1) The agency may dispense with
timely notice but shall send adequate
notice not later than the date of action
when:

(A) The agency has factual informa-
tion confirming the death of a recipient
or of the AFDC payee when there is no
relative avallable to serve as new payee;

(B) The agency receives a clear writ-
ten statement signed by a recipient that
he no longer wishes assistance, or that
gives information which requires termi-
nation or reduction of assistance, and
the recipient has indicated, in writing,
that he understands that this must be
the consequence of supplying such in-
formation;
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(C) The recipient has been admitted
or committed to an institution, and fur-
ther payments to that individual do not
qualify for Federal financial participa-
tion under the State plan;

(D) The recipient has been placed in
skilled nursing care, intermediate care
or long-term hospitalization;

(E) The claimant’s whereabouts are
unknown and agency mail directed to
him has been returned by the post office
indicating no known forwarding address.
The claimant’s check must, however, be
made available to him if his whereabouts
become known during the payment pe-
riod covered by a returned check;

(F) A recipient has been accepted for
assistance in a new jurisdiction and that
fact has been established by the jurisdic-
tion previously providing assistance;

(G) An AFDC child is removed from
the home as a result of a judicial deter-
mination, or voluntarily placed in foster
care by his legal guardian;

(H) A change In level of medical care
is prescribed by the recipient patient's
physician;

(I) A special allowance granted for a
specific. period is terminated and the
recipient has been informed in writing
at the time of initintion that the allow-
ance shall automatically terminnte at
the end of the specified period;

(ii1) When changes in either State or
Federal law require automatic grant ad-
justments for classes of recipients, timely
notice of such grant adjustments shall
be given which shall be “adequate” if it
includes a statement of the intended ac-
tion, the reasons for such intended ac-
tion, a statement of the specific change
in law requiring such action and a state-
ment of the circumstances under which a
hearing may be obtained and assistance
continued.

(5) An opportunity for a hearing shall
be granted to any applicant who requests
& hearing because his claim for financial
or medical assistance is denled, or is not
acted upon with reasonable promptness,
and to any recipient who is aggrieved by
any agency action resulting in suspen-
sion, reduction, discontinuance or ter-
mination of assistance. A hearing need
not be granted when either State or Fed-
eral law require sutomatic grant adjust-
ments for classes of reciplents unless the
reason for an individual appeal is in-
correct grant computation,

(1) A request for a hearing is defined
as & clear expression by the claimant (or
his authorized representative acting for
him), to the effect that' he wants the
opportunity to present his case to higher
authority. The State may require that
such request be in written form in order
to be effective;

(1) The freedom to make such a re-
quest shall not be limited or interfered
with in any way. The agency may assist
the claimant to submit and process his
request;

(iil) The claimant shall be provided
reasonable time, not to exceed 90 days, in
which to appeal an agency action;

(iv) Agencies may respond to a series
of individual requests for hearing by
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conducting a single group hearing. Agen-
cles may consolidate only cases in which
the sole issue involved is one of State of
Federal law or policy or changes in State
or Federal law. In all group hearings, the
policies governing hearings must be fol-
Jowed. Thus, each individual claimant
shall be permitted to present his own case
or be represented by his authorized rep-
resentative;

(v) The agency may deny or dismiss a
request for a hearing where it has been
withdrawn by the claimant in writing,
where the sole issue is one of State or
Federal law requiring automatic grant
adjustments for classes of recipients or
where it is abandoned. Abandonment
may be deemed to have occurred if the
claimant, without good cause therefor,
fails to appear by himself or by author-
ized representative at the hearing sched-
uled for such claimant.

(6) If the recipient requests a hear-
ing within the timely notice period:

(1) Assistance shall not be suspended,
reduced, discontinued or terminated,
(but is subject to recovery by the agency
if its action is sustained), until a deci-
sion is rendered after a hearing, unless:

(A) A determination {5 made at the
hearing that the sole issue is one of State
or Federal law or policy, or change in
State or Federal law and not one of in-
correct grant computation, or

(B) a change affecting the recipient’s
grant occurs while the hearing decision
is pending and the recipient fails to re-
quest a hearing after notice of the
change:

(il) The agency shall promptly inform
the claimant in writing if assistance is
to be discontinued pending the hearing
decision; and

(ifi) In any case where the decision
of an evidentiary hearing is adverse to
the claimant, he shall be informed of and
afforded the right to make a written re-
quest, within 15 days of the mailing of
the notification of such adverse decision,
for a State agency hearing and of his
right to request a de novo hearing. Un-
less a de novo hearing is specifically re-
quested b:® the appellant, the State
agency hearing may consist of a review
by the State agency hearing officer of the
record of the evidentiary hearing to de-
termine whether the decision of the evi-
dentiary hearing officer was supported by
substantial evidence in the record. Assist-
ance shall not be continued after an
adverse decision to the claimant at the
evidentiary hearing.

(7) A State may provide that a hear-
ing request made after the date of action
(but during a period not in excess of 10
days following such date) shall result in
reinstatement of assistance to be con-
tinued until the hearing decision, unless
at the hearing it Is determined that the
sole issue is one of State or Federal law
or policy. In any case where action was
taken without timely notice, if the re-
cipient requests a hearing within 10 days
of the malling of the notice of the action,
and the agency determines that the
action resulted from other than the ap-
plication of State or Federal law or policy
or a change in State or Federal law, as-
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sistance shall be reinstated and con-
tinued until a decision is rendered after
the hearing.

(8) The hearing shall be conducted at
a reasonable time, date, and place, and
adequate preliminary written notice shall
be given.

(9) Hearings shall be conducted by
an impartial official (officials) or desig-
nee of the agency. Under this require-
ment, the hearing official (officials) or
designee shall not have been directly in-
volved in the initial determination of the
action in question.

(10) When the hearing Involves medi-
cal issues such as those concerning a
diagnosis, an examining physician’s re-
port, or a medical review team's decision,
a medical assessment other than that of
the person or persons involved in making
the original decision shall be obtained
at agency expense and made part of the
record if the hearing officer considers
it necessary.

(11) In respect to title XIX, when the
appeal has been taken on the basis of
eligibility determination, the agency re-
sponsible for the determination of eligi-
bility for medical assistance, if different
from the single State agency administer-
ing the medical assistance plan, shall
participate In the conduct of the hearing.

(12) The hearing shall include consid-
eration of:

(1) An agency action, or failure to act
with reasonable promptness, on a claim
for financial or medical assistance, which
includes undue delay in reaching a de-
cision on eligibility or in making a pay-
ment, refusal to consider a request for
or undue delay in making an adjustment
in payment, and discontinuance, termi-
nation or reduction of such assistance;

(ii) Agency decision regarding:

(A) Eligibility for financial or medical
assistance in both initial and subsequent
determinations,

(B) Amount of financial or medical
assistance or change in payments,

(C) The manner or form of payment,
Including restricted or protective pay-
ments, even though no Federal financial
participation is claimed.

(13) The claimant, or his representa-
tive, shall have adequate opportunity:

(i) To examine the contents of his case
file and all documents and records to be
used by the agency at the hearing at a
reasonable time before the date of the
hearing as well as during the hearing;

(i1) At his option, to present his case
himself or with the aid of an authorized
representative;

(iii) To bring witnesses;

(iv) To establish all pertinent facts
and circumstances;

(v) To advance any arguments with-
out undue interference;

(vi) To question or refute any testi-
mony or evidence, including opportunity
to confront and cross-examine adverse
witnesses,

(14) Recommendations or decisions of
the hearing officer or panel shall be
based exclusively on evidence and other
material introduced at the hearing. The
transcript or recording of testimony and
exhibits, or an official report containing

the substance of what transpired at the
hearing, together with all papers and re-
quests filed In the proceeding, and the
recommendation or decision of the hear.
ing officer or panel shall constitute the
excluslve record and shall be available
to the claimant at a place accessible to
g or his representative at a reasonabie
e

(15) Decisions by the hearing author-
ity shall:

(1) Inthe event of an evidentiary hear.
ing, consist of & memorandum decision
summarizing the facts and identifying
the regulations supporting the decision;

(il) In the event of a State agency de
novo hearing, specify the reasons for the
decision and identify the supporting evi-
dence and regulations.

Under this requirement no persons who
participated in the local decision being
appealed shall participate in & final ad-
ministrative decision on such a case.

(16) Prompt, definitive, and final ad-
ministrative action shall be taken within
90 days from the date of the request for
a hearing,

(17) The claimant shall be notified of
the decision in writing and, to the extent
it is available to him, of his right to ap-
peal to State agency hearing or judicial
review.

(18) When the hearing decision is fa-
vorable to the claimant, or when the
agency decides in favor of the claimant
prior to the hearing, the agency shall
promptly make corrective payments ret-
roactively to the date the incorrect ac-
tion was taken.

(19) All State agency hearing decisions
shall be accessible to the public (subject
to provisions of safeguarding public as-
sistance information).

(b) Federal financial participation.
Federal financial participation is avail-
able for the following items:

(1) Payments of assistance continued
pending & hearing decision;

(2) Payments of assistance made to
carry out hearing decisions, or to take
corrective action after an appeal but
prior to hearing, or to extend the bene-
fit of a hearing decision or court order to
others in the same situation as those di-
rectly affected by the decision or order.
Such payments may be retroactive in ac-
cordance with applicable Federal policles
on corrective payments,

(3) Payments of assistance within the
scope of Federally aided public assistance
programs made In accordance with &
court order.

(4) Administrative costs incurred by
the agency for:

(1) Providing transportation for the
claimant, his representative and wit-
from the place of the

(1) 'Meeting other expenditures in-
curred by the claimant in connection
with the hearing;

(iii) Carrying out the hearing proce-
dures, including expenses of obtaining an
additional medical assessment.

§ 205.20 [Rovoked]
2. Section 205.20 is revoked.
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PART 206—APPLICATION, DETERMINA-
TION OF ELIGIBILITY AND FURNISH-
ING ASSISTANCE, PUBLIC ASSISTANCE
PROGRAM

3. Section 206.10 is revised to read as
follows:

£ 206.10 Application, determination of
" cligibility and furnishing of assist-

ance.

(a) State plan requirements, A State
plan under title I, IV-A, X, XIV XVI, or
XX of the Social Security Act shall pro-
yide that:

(1) Each Individual wishing to do so
shall have the opportunity to apply for
assistance under the plan without delay.
Under this requirement:

(1) Each individual may apply under
whichever of the State plans he chooses;

(i) The agency shall require a writ-
ten application, signed under penalty of
perjury, on & form prescribed by the
State agency, from the applicant him-
self, or his authorized representative, or,
where the applicant is incompetent or
Incapacitated, someone acting respon-
sibly for him;

(iii) An applicant may be assisted, if
he so desires, by an individual(s) of his
choice (who need not be a lawyer) in
the varlous aspects of the application
process and the redetermination of eligi-
bility and may be accompanied by such
individual(s) in contacts with the
agency and when so accompanied may
alzo be represented by them; and

(iv) Individuals eligible for financial
nssistance are eligible for medical assist-
ance without a separate application.

(2) Applicants will be informed about
the eligibility requirements and their
rights and obligations under the pro-
gram. Under this requirement individ-
uals are given information in written
form, and orally as appropriate, about
covernge, conditions of eligibility, scope
of the program, and related services
svailable, and the rights and responsi-
bilities of applicants for and recipients
of assistance. Specifically developed bul-
letins or pamphlets explaining the rules
regarding eligibility and appeals in
simple, understandable terms, are pub-
licized and avallable in quantity.

(3) A decision shall be made promptly
on applications, pursuant to reasonable
State-established time standards not in
excess of;

(1) 45 days for OAA, AFDC, AB,
AABD (for aged and blind) , and MA (for
M,:zd. blind, and families with children) ;
an

(1) 60 days for APTD, AABD (for
disabled) and MA (for disabled). Under
this requirement, the applicant is in-
formed of the agency’s time standard in
acting on applications, which covers the
Ume from date of application under
the State plan to the date that the assist-
ance check, or notification of denial of
assistance or change of award, or the
cligibility decision with respect to medi-
cal assistance, is malled to the applicant
or reciplent. The State's time standards
apply except in unusual circumstances
(¢.g., where the agency cannot reach a
decision because of failure or delay on
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the part of the applicant or an examin-
ing physician, or because of some ad-
ministrative or other emergency that
could not be controlled by the agency),
in which instances the case record shows
the cause for the delay. The agency’s
standards of promptness for acting on
applications or redetermining eligibility
shall not be used as a waiting period be-
fore granting aid, or as a basis for denial
of an application or for terminating
assistance,

(4) Adequate notice shall be sent to
applicants and recipients to indicate
that assistance has been authorized (in-
cluding the amount of financial assist-
ance) or that it has been denied or
terminated. Under this requirement, ade-
quate notice means a written notice that
contains & statement of the action taken,
and the reasons for and specific regula-
tions supporting such action, and an ex-
planation of the individual’s right to
request a hearing,

(5) Financial assistance and medical
care’ and services included in the plan
shall be furnished promptly to eligible
individuals without any delay attribu-
table to the agency’s administrative
process, and shall be continued regularly
to all eligible individuals until they are
found to be ineligible. Under this re-
quirement there must be arrangements
to assist applicants and recipients
in obtaining medical care and services
in emergency situations on a 24-hour
basis, 7 days a week.

(6) Assistance shall begin as specified
in the State plan, which;

(i) For financial assistance

(A) Must be no later than!

(1) The date of authorization of pay-
ment, or

(2) Thirty days in OAA, AFDC, AB,
and AABD (as to the aged and blind),
and 60 days in APTD and AABD (as to
the disabled), from the date of receipt of
A signed and completed application form,
whichever Is earlier: Provided, That the
individuals then met all the eligibility
conditions, and

(B) For purposes of Federal financial
participation, may be as early as the
first of the month in which an applica-
tion has been recelved and the individual
meets all the eligibility conditions; and

(1) For medical assistance must be
no later than the date of application for
either financial or medical assistance,
and may be as early as the third month
prior to the month of application if the
individual was eligible in that month.!

(7) In cases of proposed action to ter-
minate, discontinue, suspend or reduce
nssistance, the agency shall give timely
and ndequate notice. Such notice shall
comply with the provisions of § 205.10 of
this chapter.

(8) Each decision regarding eligibility
or ineligibility will be supported by facts
in the applicant’s or recipient’s case rec-
ord. Under this requirement each appli-
cation is disposed of by a finding of
eligibility or ineligibllity unless:

i For revisions to this subdivision
see Notice published on June 21, 1973 (38
FR 16310)

notification to the agency that he does
not desire to pursue his application; or

(i1) There Is an entry in the case rec-
ord that the application has been dis-
posed of because the applicant died or
could not be located.

(9) Where an individual has been de-
termined to be eligible, eligibility will
be reconsidered or redetermined:

(i) When required on the basis of in-
formation the agency has obtained previ-
ously about anticipated changes in the
individual's situation;

(1) Promptly, within 30 days, after a
report is obtained which indicates
changes in the individual’s circumstances
that may affect the amount of assistance
to which he is entitled or may make him
ineligible; and

(iil) Periodically, within agency-es-
tablished time standards, but not less
frequently than every 6 months in AFDC,
and every 12 months in the other cate-
gories, including medical assistance, on
eligibility factors subject to change.

(10) Standards and methods for de-
termination of eligibility shall be con-
sistent with the objectives of the pro-
grams, and shall respect the rights of in-
dividuals under the United States Con-
stitution, the Social SBecurity Act, titie
VI of the Civil Rights Act of 1964, and
all other relevant provisions of Federal
and State laws.

(11) With respect to title XIX, policies
and procedures shall assure that eligibil-
ity for medical assistance shall be deter-
mined in a manner consistent with sim-
plicity of administration and the best
interests of the applicant or recipient,

(12) The State agency shall establish
and maintain methods by which it shall
be kept currently informed about local
agencies’ adherence to the State plan
provisions and to the State agency's

ural requirements for determining
eligibility, and it shall take corrective
action when necessary.

(b) Definétions. For purposes of this
section:

(1) “Applicant” is & person who has,
directly, or through his authorized repre-
sentative, or where incompetent or inca-
pacitated, through someone acting re-
sponsibly for him, made application for
public assistance from the agency admin-
istering the program, and whose applica-
tion has not been terminated.

(2) “Application” is the action by
which an individual Indicates in writing
to the agency administering public assist-
ance his desire to recelve assistance. The
relative with whom a child is living or
will live ordinarily makes application for
the child for AFDC. An application s
distinguished from an inquiry, which
is simply a request for- Information
about eligibility requirements for public
assistance.

Such inquiry may be followed by an
application.
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PART 233 COVERAGE AND CONDITIONS
OF ELIGIBILITY IN FINANCIAL ASSIST-
ANCE PROGRAMS

4. Section 233.20(a) is amended by
deleting subdivision (D) from subpara-
graph (3) (i) and redesignating subdivi-
sion (E) thereof as (D); and by adding
:elnew subparagraph (12), as set forth

oW

$233.20 Need and amount of assistance.
(a) Requirements for State plans. * * *

(12) Recoupment of overpayments
and correction of underpayments. Specify
uniform Statewide policies for:

(1) Recoupment of overpayments of
assistance, including overpayments re-
sulting from assistance paid pending
& hearing decision; Under this re-
quirement:

(A) The State may recoup any over-
payment (election by the State not to
recoup overpayments shall not waive the
provisions of §§ 20540, 20541 or any
other quality control requirement) ;

(B) Except where there Is evidence
which clearly establishes that a recipient
willfully withheld information about his
income and resources, recoupment shall
be lmited to overpayments made during
the 12 months preceding the month in
which the overpayment was discovered;

(C) The plan may provide for recoup-
ment from available income and re-
sources (including disregarded, set-aside
or reserved items) or from current assist-
ance payments or from both; and

(D) If the recoupments are made
from cwrrent assistance payments, the
State shall establish reasonable limits on
the proportion of such payments that
may be deducted, so as not to cause un-
due hardship on recipients.

(E) The plan may provide for recoup-
ment in all situations or in specifled cir-
cumstances and for walver of the over-
payment where the cost of collection
would exceed the amount of the over-
payment.

(ii) Prompt correction of underpay-
ments to current recipients, resulting
from administrative error where the
State plan provides for recoupment of
overpayments. Under this requirement:

(A) Retroactive corrective payment
shall be made only for the 12 months
preceding the month in which the under-
payment is discovered:

(B) For purposes of determining con-
tinued eligibility and amount of assist-
ance, such retroactive corrective pay-
ments shall not be considered as income
or as a resource in the month paid nor in
the next following month; and

(C) No retroactive payment need be
made where the administrative cost
would exceed the amount of the payment,

(Sec. 1102, 40 Stat, 647 (42U S.C, 1302) ).

Eflective Date: The regulations in this
section shall be effective October 15, 1973,
or earlier at the option of the State.

RULES AND REGULATIONS

Dated: July 19, 1973.

James S. DwicHT, Jr,
Administrator, Social and
Rehabilitation Service.

Approved: August 10, 1973,
Caspar W. WEINBERGER,
Secretary.

|FR Doc. 73~16044 Piled 8-14-73;8:45 am |

Title 47—Telecommunication

CHAPTER |—FEDERAL COMMUNICA-
TIONS COMMISSION

[Docket No. 19560 RM-1850 RM-2049;
FCC T3-842]

PART 73—RADIO BROADCAST SERVICES
‘Report and Order and Order To Show
Cause

In the matter of Amendment of
§ 73.202(b), Table of Assignments, FM
Broadcast Stations (Shorewood, Ottawa,
Lockport and Crest Hill, Illinois) .

1. On July 19, 1972, the Commission
adopted a Notlce of Proposed Rule Mak-
ing in this proceeding (FCC 72-638, 37
Fed. Reg. 15171) in response to a petition
of Joliet Radio Corporation, licensee of
standard broadeast Station WJIRC,
Joliet, Illinois. The Notice proposed the
reassignment of Channel 252A from
Ottawa, Ilinois, to Shorewood, Ilinois,
and the replacement of Channel 252A at
Ottawa with Channel 237A.

2. Interested parties, after extensions
of time were granted, were affiorded an
opportunity to file comments on or be-
fore September 11, 1972, and (taking
into account an intervening holiday) to
reply to such comments on or before
October 10, 1972. Timely comments and/
or reply comments were filed by Joliet
Radio Corporation (Joliet Radio); Van
Schoick Enterprises, Inc, (Van Schoick
Enterprises) *; and WFMT, Inc.
(WFMT). Mr, Joseph Oswald filed three
separate reply comments, One of these
was timely and proper and has been
given consideration in arriving at our
decision herein. The other two were re-
reply comments directed at reply com-
ments of another party.* Section 1.415 of
the rules does not contemplate the filing
of such pleadings unless specifically re-
quested or authorized by the Commission,
which they were not in the instant case.

IMr, Wayne J. Hess, Recelver, WOLI
Broadeasting Corp. (operating on Channel
252A st Ottaws, Illinols), participated In the
early phase of this proceeding by filing an
opposition to the petition for rule making.
On December 22, 1971, the Commission
granted BALH-1587, assigning the license of
WOLX from Mr. Hess to Van Schoick Enter-
prises, Among other things, the comments
filed by Van Schoick Enterprises adopt and
incorporate by reference the aforesald op-
position filed by Mr. Hess.

* These two pleadings are “Reply to: Fur-
ther Roply Comments of the Jollet Radlio
Corporation—Oct, 4, 172" and "Reply to
Opposition Comments to Oswald Counter-
proposals. ™

Because of this and because the content,
of these two pleadings are not essential
to our decision, they are not accepted
for filling and are given no consideration
herein. Additionally, Mr. Oswald filed o
petition for rule making (RM-2043)
which contained two counterproposals
This petition, filed prior to the date for
filing initial comments in this proceed-
ing, was considered as a comment (pur-
suant fo our cut-off procedures an-
nounced in the Notice) .

3. Although inviting comments on the
proposed assignment of Channel 2524
to Shorewood, the Notice also stated that
it would be in the public interest to con-
sider the needs and importance of other
communities larger in size to which the
channel might be assigned if deleted
from Ottawa and not assigned to Shore-
wood. Examples of some such communi-
ties were listed and we indicated that we
would entertain showings by interested
parties as to the possible use of Channel
252A in such communities on the condi-
tion that any such counterproposals
must be accompanied by an offer to re-
imburse the leensee of WOLX for reason-
able expenses incurred for shifting its
operation from Channel 252A to 237A ai
Ottawa, Illinois.

4. The only filing which did so was that
of Mr. Oswald which sets out alternative
counterproposals (RM-2049), ie, the
assignment of Channel 252A to either
Lockport or Crest Hill, Nllinois, rather
than Shorewood, Illinols. With regard to
the Lockport proposal, we observe thas
Channel 252A cannot meet our minimum
mileage separation requirements to Class
B Channels 250 and 254 assigned to
Chicago, Illinois, and at the same time
put the minimum signal required over the
entire community of Lockport, 1.e., a field
strength of 70 dB above 1 uV/m. Approx-
imately 4 percent of the area to Lock-
port would not receive the required signal
strength if our minimum mileage re-
quirements are adhered to. In view of this
fact, our normally strict observance of
our engineering rules, and the possibility
of using the channel in full compliance
with our rules at elther Shorewood or
Crest Hill, Illinois, we find that it would
not be in the public Interest to grant the
requested waiver of our rules and attempt
to make the assignment of Channel 252A
to Lockport, Illinois. Hence, we now have
pending before us in this proceeding the
possible assignment of Channel 252A to
Shorewood or Crest Hill, Illinois, and the
replacement of Channel 252A at Ottaws,
Illinois, with Channel 287A.

5. In view of the pleadings, we are re-
quired to make one further preliminary
Judgment, WFMT, operating on C)a.r,e'B
FM Channel 254 in Chicago, Illinois,
points out that it has a significant audi-
ence in the Joliet area of Illinois and in-
dicates that it would be in the public
interest to permit that audience to con-
tinue its enjoyment of WFMT. It further
points out that a station at either Shore-
wood or Crest Hill operating on Channel
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2524 would Impair WFMT's signal in and
around those communities, We acknowl-
edge this probability while observing that
WFMT, as any other station in its power
class (Class B), 1s only entitled to the
standard protection of 40 miles separa-
tion between it and the proposed service
on Channel 252A. In connection with the
WFMT filing, we received approximately
100 letters from members of the public
who reside in the Shorewood-Joliet-Crest
Hill area of Illincis which strongly advo-
cate the type of programming (appar-
ently classical music and cultural) avail-
able on WFMT and express a concern
about the probable loss of access to it
by the interference which will be created
to the WFMT signal in the Joliet area by
& new service at either Shorewood or
Crest Hill on Channel 252A. In this pro-
ceeding we bring these expressions of
community interest and taste to the at-
tention of any applicant for the use of
Channel 352A in the Shorewood-Joliet-
Crest Hill aréea of Illinois,

6. Will County, Ilincis (population
240,498)" contains the two communities
of Shorewood (population 1,749% and
Crest Hill (population 7,460). Neither
community has either an FM assignment
or a4 standard broadcast station. Shore-
wood is immediately west of Joliet while
Crest Hill abuts Joliet on the north.

7. With regard to Shorewood, Joliet
Radio states:

“Shorewood is an incorporated village, with
o Village Council form of government. The
vilage government provides police service
within its boundaries, performs construc-
tion and maintenance of streets within the
viliage, and performs other governmant funo-
tions, such a8 zoning. The village govern-
ment 1s faced with pollcy decisions on zoning
applications, demands for street improve-
ments and for police protection and other
municipal matters. The presence of these
lssues naturally gives rise to a need for a
local outlet for self-expression by shorewood
residents on these matters. In addition to the
problems of the village government, there
ore other local activities which also croate n
Leed for local self-expression.

“Shorewood has one public school, It has a
firo department (located In Shorewood)
which provides protection for Shorewood
nnd adjoining parts of Troy township, Shore-
wood also has the usual voluntary organiza-
tions created by i1ts residents. It has churches
(n Methodist Church and a Church of God),
the Shorewood Lions Club, a Boy Scout
Troop, and the Shorewood Homeowners
Associntion,

“Shorewood also has Its own commercial
life. It is not a mere bedroom community
for workers whose Jobs are elsewhere. For in-
tlance, 1t has two major liquor wholesalers,
One of them, United Liquor & Beverage Com-~
pany, 18 a wholesale beer distributor. It bas
two motels—a Holiday Inn and a Howard
Johnson's Motel. Two major industrial parks
are now under development in Shorewood,
Immediately outside of Shorewood, Mobile
Oll Company is building s multi-million
dollar refinery. In the same area are located
the new stockyards which opened recently.
Since the famed Chleago Stockyards closed,
this facllity now serves the entire midwest.

*All population figures cited are from the
1070 U8, Census unless otherwise specified.
‘A specinl 1972 US, Census indicates that
;hgmmmuon of Shorewood as of 1972 is
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In Shorewood Itself there {5 & new shoppling
area, recently opened, which provides a wide
mnge of retail services.™

Mr., Oswald questions the veracity of a
number of the above statements and In
sum agrees with Van Schoick Enterprises
that Shorewood 15 in essence too small to
support an independent station and is in
reality but a "bedroom"” community for
Joliet, Ilinois. Mr. Oswald suggests that
because of the smallness of Shorewood
and its proximity to Joliet any FM sta-
tlon assigned to It and licensed to Jollet
Radio would necessarily be simulcasting
with WJRC much of the time.

8. In supporting the proposed assign-
ment of Channel 252A to Shorewood,
Joliet Radio shows that there are other
channels available to most of the com-
munities listed In the Notice, and submits
that a station at Shorewood would pro-
vide & first and second FM service to sub-
stantial areas.

9. Concerning Crest Hill, Mr. Oswald
provides the following information. Its
1970 population of 7,460 represents a 25
percent increase over its 1960 population
which was 5,886. Its retail sales in 1967
(Iatest official figures) were $14.700,000.
It is & community with its own govern-
ment (mayor, city council) and with
more than 100 commercial establish-
ments. It shares the same school system
with nearby Lockport, it has resisted an-
nexation by Jollet, and it strives to main-
tain its own identity. (Hence, he avers,
its problems, needs, and Interests must
be dealt with separate from those of ad-
Joining Joliet.) It has a | ‘rategic phys-
ical location as to expressways and canal
commerce and has a favorable growth
pattern. It not only is without Tocal AM,
FM, or TV stations, but it has no regular
daily newspaper. Mr, Oswald states that
if the channel is assigned to Crest Hill
he will promptly file an application for
its use and that he is willing to reimburse
WOLI for reasonable expenses incurred
for shifting its operation from Channel
252A to 237A.

10. We have carefully considered the
record in this proceeding. Joliet Radio
and Mr. Oswald have each attempted to
show that there is a need for a first local
radio service in Shorewood and Crest
Hill, the respective communities to which
they seek assignment of the channel.
Each has tried to show that the commu-
nity it proposes is capable of supporting
a local FM station. Each adverts to a fa-
vorable growth pattern. Each has stated
that the community it proposes has no
AM, FM, or TV station, and no dafly
newspaper. Each makes statements to
show that its chosen community, al-
though an immediate neighbor of Joliet,
seeks to preserve its separate identity as
a community.*

SIn addition, Joliet Radio avers that If
Channel 253A is assigned to Shorewood It
would provide a first and second FM service
to substantial areas. However, its coverage
showing {s based on existing facilities, If it
were made on the basis of the Roanoke Rap-
1ds-Goldsboro criteria (9 FCO 2d 672 (1971) ),
& Shorewood station would not provide a
first FM service to any portion of the service
area, and would provide a second FM service
to a very limited area.
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11. We believe that Mr. Oswald hsas
adequately demonstrated a need for a
channel at Crest Hill (see para. 9 supra)
and that the public interest would be
served by the assignment of Channel
252A to that community and the substi-
tution of Channel 237A for 252A at
Ottawa. Although it appears from the
record that Cresh Hill could support a
viable local FM service, & question has
been raised as to whether Shorewood
could do so or whether It Is a mere bed-
room community of Joliet. We do not
find it necessary to decide this question
because even if decided favorably to
Shorewood, the proposed assignment to
that ccmmunity fails on other grounds.
While there may be & need for an FM
channe! at Shorewood, there has been no
showing that the need there is greater
than the need at Crest Hill. Both com-
munities are without local AM, FM, or
TV stations; both have no daily news-
paper; both are adjacent to Joliet and
presumably receive broadcast services
from that community; both apparently
have local governments and local prob-
lems; and both have shown favorable
growth patterns, As to the latter point,
although the Shorewood population in-
creased about 250 percent from 1960 to
1970 while that of Crest Hill increased
only about 25 percent, as to actual popu-
lation Shorewood increased by 1,250 per-
sons and Crest Hill by 1,574 (Shorewood:
1660 pop. of 499 and 1970 pop. of 1,749;
Crest Hill: 1960 pop, of 5,886 and 1970
pop. of T,460).° Therefore, at best it
would appear that the need for a channel
at Shorewood is equal to that at Crest
Hill {f one does not consider the popula-
tion sizes of the two communities. How-
ever, In view of the fact that the popula-
tion of Crest Hill is substantially larger
than that of Shorewood, it appears that
the mandate of section 307(b) of the
Communications Act for a fair, efficient,
and equitable distribution of radio sery-
ice requires that the channel be assigned
to Crest Hill if such an assignment would
otherwise be in the public interest.

12, We note that Mr. Oswald has in-
dicated his willingness, if ultimately
granted a license for Channel 252A at
Crest Hill, to reimburse the licensee of
Station WOLI for reasonable costs for
changing its operation from Channel
252A to 237A. We also note that this
representation is made in the light of
the costs set out by Van Schoick Enter-
prises with regard to such a channel
change.

13. Authority for the actions taken
herein is contained in sections 4(i), 303,
307(b) and 316 of the Communications
Act of 1934, as amended.

14, Accordingly, it {3 ordered,
That effective September 14, 1973, the

*Jollet Radio submits the results of a
special census taken as of June 10, 1072,
showing the population of Shorewood st that
time to be 2,800. In the absence of such a
census for Crest Hill, we of course cannot
compare the populations of the two come
munities as of that date; however, there In
no reason to believe that the population of
Crest Hill has not continued to increase since
the 1970 Census was taken.
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Table of Assignments in section 73.202
(b) of the Commission's rules IS
AMENDED, insofar as the cities listed
below are concerned, to read as follows:

City Channel No.

15. It is Jurther ordered, That Van
Schoick Enterprises, Inc., licensee of
WOLI at Ottawa, Illinois, shall show
cause under the provisions of section 316
(a) of the Communications Act of 1934,
as amended, why its outstanding license
for the operation of WOLI on Channel
252A should not be modified to specify
operation on Channel 237A and that it
do so not later than September 14, 1973,

16. After the receipt of Van Schoick
Enterprises, Inc.'s response to the above
show cause order, it will be evaluated. In
the event that it is determined to be in
the public interest to modify the license
of Van Schoick Enterprises for WOLI to
specify operation on Channel 237A in
lieu of Channel 252A, we shall issue ap-
propriate orders including an order
which will require that any successful
applicant for the use of Channel 252A
at Crest Hill, Illinols, reimburse the 1i-
censee of WOLI at Ottawa, Illinois, for
all reasonable costs it incurs for shifting
{ts operating frequency Irom Channel
252A to Channel 237A.

(Secs. 4, 303, 307, 48 Stat., as amonded; 1066,
1082, 1083, Sec. 12, 66 Stat, 717; 47 US.C. 164,
803, 307, and 3186.)

By the Commission. :
Adopted: August 2, 1973,
Released: August 8, 1973,

: Feperal COMMUNICATIONS
COMMISSION
Vixcenr J. MULLINS,
Acting Secretary,

[FR Doo.73-16007 Fllod 8-14-73;8:45 am]

[sEAL]

[Docket No. 16688 RM-1924; FOO 78-841]
PART 73—RADIO BROADCAST SERVICES

Report and Order

In the matter of Amendment of
§ 73.202(b), Table of Assignments, FM
Broadeast Stations. (Fiint, Michigan)

1. On February 14, 1978, the Commis-
sion adopted a Notice of Proposed Rule
Making (FCC 73-176; 38 Fed. Reg. 5193)
looking towards the assignment of FM
Channel 224A to Flint, Michigan. The
Notice stemmed from a petition filed by
Flint Family Radio, Inc. (Family) on
February 16, 1972, Interested parties
were requested to submit comments con-
cerning the proposed change in the Table
of Assignments on or before March 28,
1973, and to file reply comments on or
before April 6, 1973. Comments in sup-
port of the proposal were received from
the petitioner and from Sherwood Broad-
casting, Inc. (Sherwood), a newly formed
corporation that wishes to enter the
broadcast field. No opposing statements
were filed.

2. Flint, with a population of 193317,
is located in Genesee County (population

RULES AND REGULATIONS

444 341) * It has been assigned three FM
channels (two Class B’s and one Class A)
and all are currently oceupled.” There are
also six standard broadcast stations In
Flint—four full-time and two daytime-
only, One of the daytime-only AM sta-
tions operates in conjunction with an
FM station operating on the Class A
channel. The broadcast facilities in
Flint are the only ones located in Genesee
County. Both Family and Sherwood
state in thelr supporting comments that
if an additional FM channel is assigned
to Flint, each will apply for the channel
and, If granted a construction permit,
bulld promptly.

3. As evidence that Flint can support
an additional FM service, petitioner in-
dicntes that the average annual rate of
growth of personal income from 1959
through 1968 was 7.73 percent and that
retail sales for Genesee County totaled
over $728 million. Also, while primarily
an automobile manufacturing city with
approximately 342 manufacturing con-
cerns, petitioner notes that Flint's retail
area has a radius of 25 miles with a popu-
lation of over 500,000, The information
submitted by the petitioner is sufficient
to enable us to conclude that Flint is a
prosperous and growing community, able
to support an additional FM service.

4. According to the population criteria
for assignment of FM channels, commu-
nities with populations ranging from
100,000 to 250,000 are normally assigned
four to six channels® However, Flint,
with a population of nearly 200,000, pres-
ently has only three channels, one of
which is used by a noncommeycial educa~
tional station. It therefore appears that
there is & need for the additional chan-
nel requested for the community. Al-
though the assignment of Channel 224A
to Flint Intermixes classes of channels,
we note the channels in Flint are already
intermixed; moreover, demand for a
Class A channel has been evidenced by
two parties both of whom have indicated
an interest in using the channel and both
of whom have apparently made the busi-
ness judgment that a Class A facllity
would be viable in Flint.

5. Channel 224A can be assigned to
Flint without violating our mileage sepa-
ration requirements and without making
any other changes in the Table of As-
signments. The preclusion study sub-
mitted by petitioner discloses that if
Channel 224A Is assigned to Flint, future
assignments on Channels 223 and 224A
would be prohibited. However, the pre-
clusion on Channel 223 occurs in & limited
region where the channel cannot be used

iPopulation figures are from the 1970
U.8. Census.

2 One of the Class B -channels is occupled
by noncommercial educational Station
WFBE, llconsed to the Flint Board of
Education.

2Se0 para, 4 of the Purther Notice of Pro-
posed Rule Making In Docket No. 14185,
adopted July 25, 1962 (FCC 62-847), and In-
corporated by reference in para, 25 of the
Third Report, Mamorandum Opinlon and Or-
der (40 FCC 747, 758 (1008) ).

efficiently. On Channel 224A the zone of
preclusion is limited to the Flint area
where an assignment could be made 1o
the adjoining community of Mount Mor-
ris, Michigan (population 3,778). The
proximity of Mount Morris to Fiint
signifies that Channel 224A would be
avallable to applicants of Mount Morris
under § 73.203(b) of the Commission’s
Rules. Thus, the assignment of Channe)
224A to Flint would result In a more
efficient administration of the FM fre-
quencies because it cannot be used st
any other community in this area of the
state.

6. Since Flint is within 250 miles of the
U.S~Canadian border, concurrence has
been obtained from the Canadian Gov.
ernment for the assignment of Channel
224A to that community.

7. In view of the foregoing, we are of
the opinion that the additional assign-
ment would serve the public interest and
should be made,

8. Authority for the amendment
adopted herein Is found In sections 4(1),
303, and 307(b) of the Communications
Act of, 1934, as amended.

9, Accordingly, it ts ordered, That, ef-
fective September 14, 1973, the Table of
Assignments contained in section 73-
202(b) of the Commission's rules and
regulations is amended, insofar as the
community named below is concerned, to
read as follows:

City Channel No.
Flint, Michigan 224A, 236, 2884, 300

10. It 13 further ordered, That this
proceeding Is terminated.

(Secs. 4, 303, 307, 48 Stat., a5 amended, 1065,
1082, 1083; 47 U.S.C. 154, 303, 807.)

By the Commission,
Adopted: August 2, 1973.
Released: August 7, 1973.

FEDERAL COMMUNICATIONS
CoMMISSION
VinNceENT J. MULLINS,
Acting Secretary.

[FR Doc.73-16008 Filed 8-14-73;8:45 am|

[sEaL)

[Docket No. 10738 PM-1883; PCC 73-830)
‘PART 73—RADIO BROADCAST SERVICES
'Report and Order

In the matter of Amendment of
$73.202(h), Table of Assignments, FM
Broadcast Stations. (Oberlin, Kansas)

1. The Commission has before it a No-
tice of Proposed Rule Making adopted
May 9, 1973 (FCC 73-492, 38 Fed. Reg.
13387), inviting commentis on & petition
filed by the Decatur County Area Cham-
ber of Commerce, Inc, (petitioner) , which
requested the assignment of Channel 266
to Oberlin, Kansas, This channel could
be assigned to Oberlin in conformity
with the Commission’s minimum mile-
age separation rule and without af-
fecting any presently assigned channel
in the FM Table of Assignments.
There were no oppositions to the pro-
posal. Bupporting comments were flled
by petitioner. Information in the rec-
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ord Indicates that petitioner is or-
ganized as & non-profit organization and
that it has no charter provision for oper-
ating a business. It further indicates that
a responsible group consisting of Cham-
per of Commerce members intends to in-
corporate and apply for the channel if
it is assigned, and build and operate a
station if authorized.

2. Oberlin, with a population of 2,201
persons, is the seat of Decatur County,
which has & population of 4,988 persons,*
and is located in the northwest portion
of Kansas. Oberlin does not have & local
aural broadcast station. Petitioner notes
that there is no fuill-time AM radio serv-
ice in the northwest Kansas-southwest
Nebraska area and very limited FM serv-
ice. It points out that Oberlin serves as
a principal trading center for a wide area
of northwest Kansas and southwest Ne-
braska, and has sufficient size and eco-
nomic strength to support a Class C FM
facility, Petitioner contends that a Class
A station operating at Oberlin would
serve so small an area and audience that
it could not survive, Petitioner states that
based on the reasonable facilities as-
sumption, & Class C facility, operating
with an ERP of 100 Kw and an antenna
helght of 500 feet at Oberlin, would serve
a total population of 33,711 persons, with
20,048 people receiving a first FM service
and 13,663 receiving a second FM service
in an area of 1,648 and 2,138 square miles,
respectively,

3. The preclusion study indicates that
the proposed assignment would foreclose
future assignments on six channels:
Channel 264, 265A, 266, 267, 268 and
260A. The size of the precluded areas
varies with the channel. However, in the
sparsely populated areas of the north-
western part of Kansas and the south-
western part of Nebraska, a number of
other FM channels are available which
could be assigned to communities located
in the precluded areas.

4. The Commission would ordinarily
assign a Class A channel to a community
the size of Oberlin, but under the above
circumstances and the fact that this as-
slgnment will provide a first local FM
service, we conclude that the public in-
terest would be served by assigning
Channel 266 to Oberlin, Kansas,

5. Authority for the amendment
adopted herein is found in sections 4(1),
303, and 307(b) of the Communications
Act of 1934, as amended.

8. Accordingly, it is ordered, That, ef-
fective September 14, 1973, the Table of
Assignments contained in § 73.202(b) of
the Commission’s rules and regulations
is amended, insofar as the community
m;;ned below is concerned to read as
follows:

city Channel No,

Oberlin, Kansas. ..o oeeomene 268

7. It is further ordered, That this pro-
ceeding IS TERMINATED.

(Secs, 4, 808, 307, 48 Stat., as amended, 1066,
1082, 1083; 47 U.8.C. 154, 303, 307.)

3 ulation figures cited are from the 1670
US, Census,
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By the Commission.
Adopted: August 2, 1973
Released: August 7, 1973
Feperal COMMUNICATIONS
COMMISSION,

ViIxceNnT J, MULLINS,
Acting Secretary.

[FR Doc.73-16906 Filed 8-14-73;8:45 am]

[sEAL)

[Doc No. 19545; ¥CC 73-819]

USE OF LAND MOBILE FREQUENCIES
ABOARD AIRCRAFT

In the Matter of amendment of Parts
89, 91, and 93 of the Commission’s rules
concerning use of land mobile frequencies
aboard aircraft.

1, On July 12, 1972, the Commission
adopted a Notice of Proposed Rule Mak-
ing (35 FCC 2d 797) in the above entitled
proceeding to amend its rules to limit
the licensing and operation of communi-
cation facilities on board aircraft in the
land mobile radio services. Comments in
response to the Notice were received from
the parties listed in Appendix A and have
been carefully considered.

2. The basic purpose of this proceeding
is to restrict the potential for interference
to land-base operations primarily from
operation on land mobile frequencies
aboard high-flying aircraft, particularly
on aircraft operated by scheduled passen-
ger afrlines. Alrvoraft communications for
airline radio operations are regularly
authorized in Aviation Radio Services
under Part 87 of the Commission’s Rules.
However, a few airlines have obtained
additional authorizations in the Business
Radio Service to transmit convenience-
type messages from planes related to
passenger activities. Favorable passenger
response to this special service has ap-
parently increased airline interest in ex-
pansion of operations of this nature. The
Commission has found, however, that
the transmission range and effect of
radio operation on board planes at the
heights and distances Involved in pas-
senger airline flights greatly increase the
potential for widespread interference to
regular land-based operations. The rule
change would restrict these radio com-
munications to provide protection from
such interference to licensees operating
within the normal framework and regu-
latory plan for land mobile systems,

3. There was no disagreement in the
comments with respect to necessity for
this rule to restrict airline radio opera-
tions on land mobile frequencies. Two
parties, Continental Airlines, Inc. and
Aeronautical Radio, Inc. (ARINC) asked
that deletion of these operations not be
put into effect until there were alterna-
tive frequencies for the airlines to use for
passenger messages. Continental argues
that it'has been using the frequency 461.-
256 MHz in the Business Radio Service
for air-to-ground radio traffic on behalf
of passengers to coordinate cabin serv-
fce activities, to arrange reservations and
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connecting flights, for medical advisory
consultations, and to obtain Interpreter

services.

It contends that these operations
should be permitted to continue “on the
basis of procedures established over a
twelve (12) year period of operation,
until such time as new allocations of the
radio spectrum are provided for air/
ground Business Radio purposes.” More
specifically, ARINC, which provides en-
route radiocommunications for airlines
related to the safety of aircraft, states
that it believes the solution to meeting
the requirement for passenger communi-
cations lies in the allocation of spectrum
exclusively for “cabin requirements”
from the band 806-960 MHz.

4. As indicated in our Notice, the Com-
mission realizes that an accommodation
for alrcraft passenger service communi-
cations may be justifiable in a different
structure where inherent interference
problems are not involved. For example,
ARINC’s recommendation for accom-
modating this service on frequencies in
the 806-947 MHz region will be given
further consideration in.our proceeding
in Docket 18262, At this time, however,
we find that, consistent with the purposes
of this proceeding, the paramount public
interest requirement Is for deletion of this
type of aireraft operation on the existing
land mobile frequencies. Accordingly, our
proposal to preclude operations of this
nature in land moblle services is being
adopted. With respect to presently au-
thorized operations in these services, we
believe that it would be reasonable to
require the licensees to amortize their
equipment investment within the current
license terms. Consequently, these air-
line operations will be permitted to con-
tinue only for the duration of present
license terms. At the same time, as we
have noted, the Commission will Jook for
reasonable alternatives for permitting
this type of operation and we welcome
suggestions in this regard,

5. A different category of aircraft op-
eration also under consideration in our
Notice involves the low-flying, short-
range helicopters and fixed-wing planes
that are extensively used in a variety of
applications. Examples include such
diverse functions as water-scanning by
fisheries that have become dependent
upon “spotting” capability of aircraft,
pipe-line surveillance in the petroleum
and natural gas industries, “flying-am-
bulances" for hospitals, and numerous
local government activities. Generally,
these aircraft fly at low altitudes from a
few hundred to a few thousand feet, as
opposed to passenger airline planes which
regularly operate above 20,000 feet, The
potential for extended-range interference
from operations on"board such aircraft,
therefore, is much reduced. Further, the
commehts have indicated that in many
situations such aircraft are an integral
part of land based operations and in
others practical communications alterna-
tives are not readily available. For these
reasons, the following rule specifically
providing for regular licensing of these
alrcraft in land mobile services was pro-
posed for inclusion In Parts 89, 91 and 83:
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“Radio facllities authorived under this
part may not be operated on board alrcraft
in flight except where the alreraft s an inte-
gral part of an operation in which land
vehicles are primarily Involved and whero
there 15 a requirement for direct communl-
cntlons between the airoraft and the land
vohiclen,"

6. The comments generally supported
the proposed rule change. There was
some concemn, however, that the specific
rule is too Iimited in restricting commu-
nications to alr-to-ground, and only
when directed to land vehlcles. These
parties ask that the rule provide also for
authorization of land mobile systems
which Incorporate alr-to-air, air-to-baseé,
or air-to-ship transmissions as an in-
tegral, or even sole, radio communica-
tion requirement.

7. It is not inconsistent with the
underlying intent of our proposal that
these aircraft radio operations, in addi-
tion to air-to-mobile operations, be in-
cluded as permissible communications,
At the same time, however, there must be
practical limitations. Our analysis of the
communication requirements for aircraft
operating as part of land mobile radio
systems shows that most nireraft can
achieve a reasonable transmission range
with a transmitter output power of 10
watts, below a one-mile ceiling. Ac-
cordingly, we are incorporating these
power and celling limitations as basic
standords and will authorize exceptions
only upon a showing of unusual opera-
tional requirements, and only where the
potential for inter{ference is not thereby
increased. Even within these standards,
however, in a given geographical area or
for s particular utilization, some aircraft
operations may manifest an unacceptable
potentinl for interference. The reason-
able solution appears to be case-by-case
analysis of each proposed land mobile
service aircraft operation, and attach-
ment of conditions to licenses which will
afford requisite protection to regular
land-based operations, Conditions to be
applied might include further restriction
on transmitter power and cellings for
operations, & limitation on the geo-
graphic area which may be served, or
other appropriate restriction. One gen-
eral condition that will apply to all air-
craft licensing of this nature is that the
operations must be on a non-interference
basis to regular land mobile systems,

8. Within this framework, the Com-
mission is adopting rule changes for the
land mobile services for regular author-
lzation of aircraft operations. The spe-
cific proposed rule is belng modified to
expand the allowable points of communi-
cation, to provide power limits and fly-
ing cellings for radlg transmissions, and

1 Oelling In this Instance being -altitude
above the earth’s surface. Based upon line-of-
sight propagation, the radio horizon from the
alroraft approximates 100 miles. The limita~
tion of ten watts tranamitter output power
at the frequencies involved, taking into ao-
count other system parameters, should nor-
mally provide adoquate communications be-
tween the alrcraft and assoclated baso and
moblle stations on the surface at distances
up to 60 miles.
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to reflect the conditional nature of these
aircraft operations.

9. In the Notice In this rule making
matter, the Commission determined that
pending its resolution of the issyes in this
proceeding, no action would be taken on
new applications for licensing aircraft
radio operations in land-mobile services.
A number of these applications have been
received, and they will be expeditiously
handled in accordance with the rule
changes being adopted herein. There are
also a number of present authorizations
for land mobile operations which include
operations on board low-flying aircraft.
Few of these operations conform to the
standards being adopted, particularly
with respect to authorized transmitter
power. For the reasons already discussed,
we find that these operations should not
be permitted on an indefinite basis. Ac-
cordingly, we will permit only one re-
newal of current licenses for aircraft
operations which do not meet the new
standards. A longer period for temporary
continued operation of these aircraft sta-
tions has been afforded than for the
high-flying airline radio operations in
consideration of lesser Interference po-
tential of the latter transmissions.

10. Pursuant to the foregoing, the
Commission determines that the public
interest, convenience, and necessity will
be served by amendment of its rules,
essentinlly as proposed, to restrict licens-
ing of aircraft operations in the land-
mobile radio services,

11, Accordingly, pursuant to authority
contained in Sections 4(i) and 303 of the
Communications Act of 1834, as amend-
ed, It is ordered, That effective Septem-
ber 14, 1973, Parts 89, 91, and 93 of the
Commission’s Rules are amended as
shown In the attached Appendix B. It is
Jurther ordered That this proceeding is
terminated.

(Secs, 4, 303, 48 Stat., as amended, 1068, 1082;
47 UB.C. 154, 303)

By the Commission.
Adopted: August 2, 1973,
Released: August 8, 1973.

FEDERAL COMMUNICATIONS
COMMISSION,

Vincesr J. MULLINS,
Acting Secretary.

Nore. Rules changes herein will be cov-
ered by T.5.V{(70)-10.

The following parties submitted timely
comments and/or reply comments In response
to the Notice of Proposed Rule Making In
Docket 19545:

Aeronautical Radlo, Inc.

Acrospace and Flight Test Radio Coordinat-
ing Counell.

Alr Logistics, Inc,

Alr Marine, Inc.

Alert Identification Directive Service, Ine,

American Petroleum Institute,

Arizona Department of Public Safety.

Assoolated Public-Safoty Communications
Oflicers, Inc.

Bolse Cascade Corporation,

Callfornia State Communications Division.

Coutinental Alrlines.

Forest Industries Telecommunications,

Qeneral Electrio Company.

[sEAL]

International Association of Pire Chiefs,

International Municipal SBignal Assoclation.

State of Iown.

Toulsiana Menhaden Fisheries et al,

Loulsinna Wild Life and Flsheries Com.
mission.

Moyer Aero-Spray.

National Associntion of Business and Edy.
cational Radio, Inc.

National Association of Manufacturers,

Offshore Raydist, Inc,

Offshore Navigation, Inc,

Simpson Timber Company.

pre.f:w Industrial Redio Service Assoclation,

C.

Teledyne ~Raydist.

Vir James Consulting Radlo Engineers,
PART 89—PUBLIC SAFETY RADIO
SERVICES

1. Part 89 of the Commission's Rules is
amended by adding new rule Section 29
to read as follows:

§ 89.156 Operations on board aircraly,

(a) Except as provided In paragraph
(b) and (¢) of this section, mobile sta-
tions first authorized after September 14,
1973, under this part may be operated
aboard alrcraft for air-to-maobile, alr-to-
base, air-to-air, and air-to-ship com-
munications subject to the following:

(1) Operations are limited to alrcraft
that are regularly flown at altitudes
below one-mile above the earths
surface;

(2) Transmitters are to aperate with
an output power not to exceed ten walts;

(3) Operations are subject to non-
interference to land-based systems by
transmitters operated aboard alrcrafl;

(4) Such other conditions, Including
additional reductions of altitude and
power limitations, as may be required to
minimize the Interference poténtial to
Iand-based systems by transmitters op-
erated aboard aircraft.

(b) Exceptions to the altitude and
power limitations set forth In paragraph
(a) of this section may be authorized
upon a showing of unusual operational
requirements which justify departure
from those standards, provided that,
the interference potential to regular
Jand-based operations would not thereby
be Increased.

(c) Mobile stations operated abeard
alreraft under this part under licenses
in effect September 14, 1973, may be con-
tinued without regard to provisions of
paragraph (a) of this section, as follows:

(1) Operations may be continued only
for the balance of the term of such
licenses if aireraft involved are regulariy
flown at altitudes above one mile above
the earth’s surface;

(2) Operations may be continued for
one additional renewal license term If
the aircraft Involved are regularly flown
at altitudes below one mile above the
earth’s surface.

I1. Part 91 of the Commission's Rules
is amended by adding new rule Section
91.162 to read as folliows:

PART 91—INDUSTRIAL RADIO
SERVICES

§91.162 Operations on board aircraft.

(a) Except as provided In paragraph
(b) and (¢) of this section, mobile sta-
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ions first authorized after September 14,

1973, under this part may be operated
aboard sircraft for nir-to-mobile, air-to-
base, air-to-air, and air-to-ship commu-

nications subject to the following:

(1) Operations are limited to aircraft
that are regularly fiown at altitudes
below one mile above the earth's surface;

(2) Transmitters are to operate with
an output power not to exceed ten watts;

(3) Operations are subject to non-
interference to land-based systems by
transmitters operated aboard aircraft;

{4) Such other conditions, including
additional reductions of altitude and
power limitations, as may be required to
minimize the interference potential to
land-based systems by transmitters op-
erated aboard afrcraft.

(b) Exceptions to the altitude and
power limitations set forth in paragraph
(n) of this =ection may be authorized
upon & showing of unusual operational
requirements which justify departure
from those standards, provided that, the
interference potential to regular land-
based operations would not thereby be
increased.

(c) Mobfle stations operated aboard
alreraft under this part under loenses
in effect September 14, 1973, may be con-
tinued without regard to provisions of
paragraph (a) of this section, as follows:

(1) Operations may be continued only

for the balance of the term of such -
censes if alreraft involved are regularly
flown at altitudes above one-mile above
the earth’s surface,

(2) Operations may be continued for
one additional renewal license term if
the aircraft invelved are regularly flown
at altitudes below one-mile above the
earth's surface.

IIL. Part 93 of the Commission's Rules
{s amended by adding new rule Section
03.164 to read as follows:

PART 93—LAND TRANSPORTATION
RADIO SERVICES

§93.164 Opcrations on board aircraft.

(a) Except as provided in paragraph
(b) and (¢) of this section, moblle sta-"
tions first authorized after September 14,
1973, under this part may be operated
aboard alreraft for air-to-mobile, air-to-
base, alr-to-air, and air-to-ship com-
munications subject to the following:

(1) Operations are limited to aircraft
that are regularly flown at altitudes
below one mile above the earth’s surface;

(2) Transmitters are to operate with
an output power not to exceed ten watts;

(3) Operations are subject to non-
interference to Ilnnd-based systems by
transmitters operated aboard alrcraft;

(4) Such other conditions, including
additional reductions of altitude and
power limitations, as may be required to
minimize the interference potential to
land-based systems by transmitters op-
erated aboard aircraft,

(b) Exceptions to the altitude and
power limitations set forth in paragraph
(a) of this section may be authorized
upon 2 showing of unusual operational
requirements which justify departure
{rom those standards, provided that, the
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interference potential to regular land-
based operations would not thereby be

increased.

(c) Mobile stations operated aboard
aircraft under this part under licenses
in effect September 14, 1973, may be
continued without regard to provisions
of paragraph (a) of this section, as
foliows:

(1) Operations may be continued only
for the balance of the term of such li-
censes if aircraft involved are regularly
flown at altitudes above one mile above
the earth’s surface;

(2) Operations may b2 continued for
one additional renewal license term if the
aircraft involved are regularly flown at
altitudes below one mile above the
earth’s surface.

[FR Do, 7316906 Filed 8-14-73;8:45 am]

Titie 50—Wildlife and Fisheries

—BUREAU OF SPORT FISHER-
IES AND WILDLIFE, FISH AND WILDLIFE
'SuEggICE. DEPARTMENT OF THE INTE-

MIGRATORY BIRD HUNTING
Miscellaneous Amendments

By notice of proposed rulemaking pub-
lished in the FrosrAL Recister of April
25, 1973 (38 FR 10208), it was proposed
to revise and and restructure subchapter
B of Chapter One of this title, Among
other things, that Proposed Rulemaking
advised that current “Part 10—Migra-
tory Birds"” would be redesignated “Part
20—Migratory Bird Hunting" and a new
“Part 10-—~General Provisions” would be
added along with conforming modifica-
tions to subchapter A, Part 1—Defini~
tions.

Jt was proposed at that time to amend
§ 10.21(e) to allow shooting crippled mi-
gratory game birds from a craft under

power and to delete §10.21({) which
prohibited the use of livestock as & means
of concealment. After consideration of
comments received and other data pre-
sented, the enforcement problems ex-
pected, and the concern of many States,
it is determined that only the latter of
these two proposals should be adopted.

On July 13, 1973, a notice of proposed
rulemaking was published in the FEpEraL
Recister (38 FR 18670) which proposed
further changes in proposed §20.21(1)
concerning the baiting regulation with
respect to doves. After consideration of
comments received and other data pre-
sented it is determined to ‘adopt that
proposal as & final rule,

In the Feorsal Rscistes on July 5,
1973, (38 FR 17841) subchapter B of 50
CFR, Chapter I, was retitled and Part
20—Migratory Bird Hunting was added
reserving subparts A—K and M, and
publishing only subpart L—Administra-
tive and Miscellaneous Provisions. Sub-
part K—Annual Season, Limit, and
Shooting Hour Schedules was published
in part in the Froxranl REcisTiR on Au-

gust 1, 1873 (38 FR 20456). Since sub-
part K will be further modified in the
near future it is not republished at this
time, however, the remainder of Part 20
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Since evalmmon of comments, sugges-
tions and objections to the Proposed
Rulemaking of April 25, 1973 (subchapter
B), is not complete, and the migratory
game bird hunting season is approach-
ing, it is determined to adopt the pro-
posed changes in subchapter B In seg-
ments, rather than republish it In its
entirety at this time, Parts 10—General
Provisions and 20—Migratory Bird
Hunting, along with conforming modifi-
cations to Part 1 of subchapter A of this
title, are hereby adopted.

PART 1—DEFINITIONS
§5 1.9, 1.10, and 1.11 [Deleted)

1. Accordingly, Part 1 of 50 CFR,
1, is hereby amended by deleting

§§1.9, 1.10, and 1,11
2. Accordingly, Part 10 of 50 CFR,
Chapter I is amended to read as follows:

PART 10—GENERAL PROVISIONS
SUBPART A—INTRODUCTION

Purpose of regulations.

Scope of regulations,

Other applicable laws,

When regulations apply.
Subpart B—Delinitions

Scope of definitions,

Definitions.

List of migratory birds,
Subpart C—Addresses

1021 Director,

1032 Law enforoement districts.

Avritontry ~—Lacey Act, 62 Stat. 687, as
amended, 63 Stat. B9, 74 Stat, 753, and 8
Stat. 281; Black Bass Act, sec. 5, 44 Stat, 576,
as smended, 40 Stat, 846; Migratory Bird
Troaty Act, sec, 3, 40 Stat, 7556, Bald Eagle
Protection Act, sec, 2, 54 Stat, 251; Tarilr
Classification Act of 1862, sec, 102, 76 Stat.
T3-74, 19 USC, 1202, Schedulo 1, Part 15D,
Heoadnote. 2(d), “Tariff Schedules of the
United States”; Endangered Specles Conser-
vation Act of 1969, sec. 4(c), 83 Stat 278
Fish and Wildlife Aot of 1956, sec. 18(d), 86
Stat. 905 mmending 85 Stat. 480; Marine
Mammal Protoction Act of 1872, sec. 112(a),
80 Stat, 1042,

Subpart A—Introduction

§ 10.1 Purpose of regulations.

The regulations of this subchapter B
are promulgated to implement the fol-
lowing statutes enforced by the Bureau
of Sport Fisheries and Wildlife which
regulate the taking, possession, trans-
portation, sale, purchase, barter, expor-
tation, and importation of wildlife:
Lacey Act, 18 U.S.C. 42-44,

Black Bass Act, 16 U.S.0, 851-856,
Migratory Bird Treaty Act, 16 US.0C, 708-T11,
Bald Eagle Protection Act, 16 U.S.C, 668-863d,
Tarlfl Classification Aot of 1062, 10 US.C.
1202, (Schedule 1, Part 15D, Headnote 32,
TSUS).
red Specles Conservation Act of 1009,

18 U.S.C. 648aa-068cc-8,

Fish and Wldlfe Act of 1056, 16 U.S.Q.

74201,

Marine Mammal Protection Act of 1072, 18

U.S.0. 1361-1384, 1401-1407.

10,1
102
103
104

10.11
1013
1013
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£ 10.2 Scope of regulations.

The various parts of this subchapter B
are interrelated, and particular note
should be taken that the parts must be
construed with reference to each other.

§ 10.3 Other applicable laws.

No statute or regulation of any State
shall be construed to relieve a person
from the restrictions, conditions, and re-
quirements contained in this subchapter
B. In addition, nothing in this sub-
chapter B, nor any permit issued under
this subchapter B, shall be construed to
relieve a person from any other require-
ments imposed by a statute or regulation
of any State or of the United States, in-
cluding any applicable health, quaran-
tine, agricultural, or customs laws or
regulations, or other Bureau enforced
statutes or regulations.

§ 10.4  When regulations apply.

The regulations of this subchapter B
shall apply to all matters arising after
the effective date of such regulations,
with the following exceptions:

(a) Civil Penalty Proceedings—Re-
gardless of when the act or omission
which is the basls of a civil penalty pro-
ceeding occurred, the regulations herein
which are concerned with civil penalty
procedures shall apply if a notice of a
proposed assessment has not been sent
prior to the effective date of these regu-
lations,

(b) Permits—The regulations in this
subchapter B shall apply to any permit
application received after the effective
date of the appropriate regulations in
this subchapter B and, insofar as appro-
priate, to any permit which is renewed
after such effective date.

Subpart B—Definitions
§ 10.11 Scope of definitions.

In addition and subject to definitions
contained In applicable statutes and sub-
sequent parts or sections of this sub-
chapter B, words or their variants shall
have the meanings ascribed In this sub-
part. Throughout this subchapter B
words in the singular form shall include
the plural, words in the plural form shall
include the singular, and words in the
masculing form shall include the fem-
inine.

§10.12 Definitions.

“Afrcraft” means any contrivance used
for flight in the air,

“Amphibians™ means a member of the
class, Amphibia, Including, but not
limited to, frogs, toads, and salaman-
ders; including any part, product, egg, or
offspring thereof, or the dead body or
parts thereof (excluding fossils), wheth-
er or not included in a manufactured
product or in a processed food product.

“Animal” means an organism of the
animal kingdom, as distinguished from
the plant kingdom; including any part,
product, egg, or offspring thereof, or the
dead body or parts thereof (excluding
fossils), whether or not Included in a
manufactured product or in a processed
food product.
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“Birds” means a member of the class,
Aves; including any part, product, egg,
or offspring thereof, or the dead body or
parts thereof (excluding fossils), whether
or not included in a manufactured prod-
uct or in a processed food product.

“Bureau” means the Bureau of Sport
Fisheries and Wildlife, United States
Fish and Wildlife Service, Department
of the Interior,

“Country of exportation"” means the
last country from which the animal was
exported before importation into the
United States. 2 \

“Country of origin" means the country
where the animal was taken from the
wild, or the country of natal origin of
the animal.

“Crustacean” means a member of the
class, Crustacea, including but not
limited to, crayfish, lobsters, shrimps,
crabs, barnacles, and some terrestrial
forms; including any part, product, egg,
or offspring thereof, or the dead body or
parts thereof (excluding fossils), wheth-
er or not included in a manufactured
product or in a processed food product.

“Director” means the Director of the
Bureau of Sport Fisheries and Wildlife,
United States Fish and Wildlife Service,
Department of the Interior, or his au-
thorized representative,

“Endangered wildlife” means any
wildlife listed in § 17.11 or § 17.12 of this
chapter,

“Fish"” means & member of any of the
following classes: (1) Cyclostomata, in-
cluding, but not limited to, hagfishes and
lampreys; (2) Elasmobranchii, includ-
ing but not limited to, sharks, skates, and
rays; and (3) Pisces, including but not
limited to trout, perch, bass, minnows,
and catfish; including any part, prod-
uct, egg, or offspring thereof, or the dead
body or parts thereof (excluding fos-
gils) , whether or not included in a manu-
factured product or in a processed food
product.

“Fish or wildlife” means any wild
mammal, bird, fish, amphibian, reptile,
mollusk, or crustacean, whether or not
raised in captivity, and including any
part, product, egg, or offspring thereof,
or the dead body or parts thereof, wheth-
er or not included in a manufactured
product or in & processed food product,

“Foreign commerce” includes, among
other things, any transaction (1) be-
tween persons within one foreign coun-
try, or (2) between persons in two or
more foreign countries, or (3) between
& person within the United States and a
person in one or more foreign countries,
or (4) between persons within the United
States, where the fish or wildlife in ques-
tion are moving in any country or coun-
tries outside the United States.

“Fossil" means the remains of an ani-
mal of past geological ages which has
been preserved .in the earth's crust
through mineralization of the object.

“Import" means to land on, bring into,
or introduce into, or attempt to land on,
bring into, or introduce into any place
subject to the jurisdiction of the United
States, whether or not such landing,
bringing, or introduction constitutes an
importation within the meaning of the
tarifl laws of the United States,

“Injurious Wildlife" means any wild.
life for which a permit is required under
subpart B of part 16 of this chapter be-
fore being imported Into or shipped be-
tween the continental United States, the
District of Columbia, Hawaii, the Com-
monwealth of Puerto Rico, or any pos-
sesslon of the United States.

“Mammaszl" means a member of the
class, Mammalia; Including any part
product, egg, or offspring, or the dead
body or parts thereof (excluding fossils),
whether or not included in & manufac-
tured product or in a processed food
product,

“Migratory birds means all birds
whether or not raised in captivity, in-
cluded in the terms of conventions be-
tween the United States and any for-
eign country for the protection of migra-
tory birds and the Migratory Bird Treaty
Act, 16 US.C. 703-711, (For reference
purposes only a list of migratory birds by
specles appears in § 10.13.)

“Migratory game birds”: See § 20.11 of
this chapter.

“Mollusk"” means a member of the
phylum, Mollusea, including but not lim-
ited to, snails, mussels, clams, oysters,
scallops, abalone, squid, and octopuses;
including any part, product, egg, or ofl-
spring thereof, or the dead body or parts
thereof (excluding fossils), whether or
not included in a manufactured prod-
uct or in a processed food product.

“Permit” means any document so des-
ignated as & permit by the Bureau and
signed by an authorized official of the
Bureau,

“Person" means any individual, firm,
corporation, association, partnership,
club, or private body, any one or all, as
the context requires.

“Possession” means the detention and
control, or the manual or ideal custody
of anything which may be the subject
of property, for one’s use and enjoyment,
either as owner or as the proprietor of
a qualified right in it, and either held
personally or by another who exercises
it In one's place and name. Possession
includes the act or state of possessing
and that condition of facts under which
one can exercise his power over a cor-
poreal thing at his pleasure to the ex-
clusion of all other persons. Possession
includes constructive possession which
means not actual but assumed to exist,
where one claims to hold by virtue of
some title, without having actual
custody.

“Public” as used in referring to mu-
seums, zoological parks, and scientific or
educational institutions, refers to such
as are open to the general public and
are cither established, maintained, and
operated as a governmental service or
are privately endowed and organized but
not operated for profit,

“Reptile” means a member of the
class, Reptilia, including but not limited
to, turtles, snakes, lizards, crocodiles, and
alligators; including any part, product,
egg, or offspring thereof, or the dead
body or parts thereof, whether or not
included in a manufactured product or
in a processed food product.

“Secretary” means the Secretary of

FEDERAL REGISTER, VOL. 38, NO. )157—WEDNESDAY, AUGUST 15, 1973




the Interior or his authorized repre-
sentative.

“ghellfish” means an aguatic inverte-

brate animal having a shell, including,
put not limited to, (n) an oyster, clam,
or other mollusk; and (b) a lobster or
othér crustacean; or any part, product,
egg, or offspring thereof, or the dead
body or parts thereof (excluding fossils),
whether or not included in a manufac-
tured product or in a processed food
yroduct.
; “State” means any State of the United
States, the District of Columbia, the
commonwealth of Puerto Rico, Ameri-
can Samoa, the Virgin Isiands, and
Guam.

“Take” means to pursue, hunt, shoot,
wound, Kkill, trap, capture, or collect, or
attempt to pursue, hunt, shoot, wound,
kill, trap, capture, or collect. (With ref-
erence to marine mammals, see part 18
of this chapter.)

“Transportation” means to ship, con-
vey, carry or by any means
whatever, and deliver or receive for
such shipment, conveyance, carriage, or
transportation.

“United States” means the several
States of the United States of America,
the District of Columbia, the Common-
wealth of Puerto Rico, American Samoa,
the Virgin Islands, and Guam.

“Whoever” means the same as person.

“w&ldnfe" means the same as fish or
wildiife.

§10.13 List of migratory birds.

The following Is a list of migratory
birds by species, shown by the most
widely used common name or names fol-
lowed by the scientific name in italics.
The birds are listed in two categories,
“Game Birds” and “Nongame Birds"”.
“Game Birds" are members of those
families named in § 20,11, for which open
seasons are prescribed. The species are
listed alphabetically except for ducks,
which are all grouped under the heading
“Duck”, Within the category “Nongame
Birds" all members of those families
named in § 21.28 which may be used for
falconry are listed under “Raptor” and
all specles are in alphabetical order.

Gamz Bmpg

Brant: Branta bdernicla.
Black Branta nigricans,
Coot: American Fulica americana,
Crane:
Sandhill (Lesser or Little Brown subspe-
cles) Grua canodensis.
Daove:
Ground Columbing passerina,
Mourning Zenaida mocroura.
White-winged Zenaida ariatica.
Zennldn Zenalda aurita,
Duck: =
Black Anas rubripes,
Bufishead Bucephala albeola.
Canvasback Aythya velisineris,
Elder:
Common (Northern, Ameriean, and Pa-
cific) Somateria mollisstma,
King Somateria spectadills.
Spectacled Somateria fischeri.
Steller’s Polysticta stellert.
Gadwall Anas strepera.
Goldeneye: *
Barrow's Bucephala islandica.
Common Bucephala clangula.
Harlequin Histriondous histrionious,
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Mallard Anas platyrhymnchos.
Masked Oryura dominioa.
Merganser:
Common (American) Mergus merganser.
Hooded Lophodytes cucullatly,
Red-breasted Mergus serralor,
Mottled (Florida and Loulsiana) Anags ful-
vigula.
Oldsquaw Clangula hyemalis,
Pintall Anas acuta.
Redhead Aythya americana.
Ring-necked Aythya collaris,
Ruddy Ozyura famaicensis,
Scaup:
Greater Aythya marila,
Lesser Aythya afinis,
Scoter:
Black (Common) Oidemia nigra,
Surf Melanitta perapiciliata.
White-winged Melanitia deglandi,
Shoveler: Northern Anas clypeata.

Teal:
Blue-winged Anaa discors.
Ciny A Angs oy ptera,

QGreen-winged (American and Eurasian)
Anas crecea.
Tree:
Blaok-bellled Dendrocygna antumnalis,
Pulvous Dendrooygna bicolor,
Wigeon:
American Anas americana.
European Anas penciope.
Wood Atx sponsa,
Gallinule:
Common Gallinula chloropus,
Purple Porphyrula martinica,
Goose:
Barnacle Branta leucopsis,
Canada (all subspecies except the Aloutian
Canada goose) Branta canadensis,
Emperor Philacte canagica.
Ross" Chen rossif.
Snow (Greater, Lessor, aud Blue) Chen
cacrulescens,
White-fronted (Tule) Anser albifroms.
Pigeon:
Band-tailed Columba fasclata,
White-crowned Columba leucooephala.
Rall:
Black Laterallus jamaicensis,
Clapper. Raliua longirostris,
King Rallus ¢legans,
Sora Porzana carolina,
Virginia Rallus limicola,
Yellow Coturnicops noveboracensis,
Snlpe: Common (Wilson's) Capella gallinago.
Swan; Whistling Olor columbisnus,
Woodecock :
American Philohela minor.
European Scolopax rusticola.

NoxoaMme Bxps
Albatross:
Black-footed Diomedea nigripes.
Laysan Diomedea immutadilis,
Short-talled Diomedea albatrus,
Anhinga Anhinga anhinga.
Ani:
Groove-billed Crotophrga sulcirostris.
Smooth-billed Crotophega ant,
Auklet:
Cassin's Ptychoramphua aleutious.
Crested Aethia oristatella.
Least Aethia pusilla.
Parakeet Cyclorrhynch¥s prittaonla.
Rhinoceros Cerorkince monocerata,
Whiskered Aethia pygmaea.
Avocet: American Recurvirostra americana.
Beeard: Rose-throated Platypsaris aglatse.
Bittern:
American Botaurus lentigimorus,
Least Ixobryohus exilis.
Blackbird:
Brewer's Ewphagus cyanooephalus,
Red-winged Agelaius phoenioeus,
Rusty Euphagus carolinus.
Tricalored Agelaius tricolor,
Yellow-headed Xenthocephalus xantho-
cephalus,

22017

Bluebird:

Eastern Sialia sialis.
Mountatn Sialfa currnocoides.
Wostern Sialta mexicana,

Bluothroat Luscinia svecica,

Bobolink: Dolichonyz orysivorus.

Booby:

Blue-faced Sula dactylatra,
Blue-footed Sula nebouxii,
Brown Sula leucognster,
Red-footed Sula sula,

‘Bunting:

Indigo Passering cyanea.

Lark Calamospiza melanocorys.
Lazull Passerina amoena.

McEay's Plectrophenar hyperboreus.
Patnted Passerinag oiria.

Snow Plectrophenaz nivalis.

Varled Passerina versicolor.

Bushtit: Common (Binck-sared, California,
Coast and other subspecies) Psulfriparus
mintmus.

Cardinal Cardinalis cardinalls,

Cathird: Grey Dumetella carolinensis,

Chat: Yellow-broasted Icteria virens,

Chilockndoe:

Black-capped Paruy atricapilius.

Boreal (Hudsonian) Parus hudsonicus,

Carolina Parus corolinensis,

Chestnut-backed Parus rufescens,

Gray-headed (Alaskn) Parus cinctus.,

Mexican Parus sclateri,

Mountain Parus gambeli,
Chuck-will's-widow  Coprimulgus caroli-

nensis,
Condor: California Gymnogyps califor-
nianuy,
Cormorant:
Brandt's Phalocrocorar penicillatus,
Double-crested Phalacrocorar aurifus,
Great Phalacrocorar carbo.
Ollvaceoun Phalacrocorar olivaceus.
Pelagic Phalacrocorar pelagicus,
Red-faced Phalacrocorax urfle,
Cowbird:
Bronred (Red-eyed) Tangavius acneus.
Brown-headed (Eastern, Nevada, Call-
fornin, and Dwarf) Molothrus ater.
Crane: ‘
Sanhill (Florida and Greater subspecies
grus canadensis,
Whooping Grus americana,
~Creeper: Brown Certhia familiaris,
Crossbill:
Rod (Bendire's and other subapecles)
Loxia curvirostra,
White-winged Loria leucopters.
Crow:
Common Corvus brachyrhynckos.
Pish Corvus ossifrogus,
Hawnalian Corvus tropicus.
Northwestern Corvus ogurinus,
Cuckoo:
Binck-billed Coccysus erythropthalmus,
Mangrove, (Maynard's) Coccysus minor,
Yellow-billed Cocoyaus amerioanus,
Curlew:
Bristle-thighed Numentus tohitiensis,
Eskimo Numenius borealis,
Long~billed Numenfus americanus.
Dickeissel Spiza americana.
Dipper (Water Ouzel) Cinclus mericanns.
Dotterel Eudromias morinellus,
Dove:
Inca Scardafella inca,
White-fronted Leptofila verrequr,
Dovekle Alle alle,
Dowlitcher:
Long-billed Limnodromus scolopaceus,
Short-billed Limnodromus grisews,
Duck:
Hawalian Anas wyriliona, y
Laysan (Laysan tesl) Anoy laysanensts,
Mexican (New Moxican)Anas diasi.
Dunlin (Red-backed BSandpiper) Calidris
alpina,
lo:
Bald Haligoetus lencocephaoins,
Golden Aquils chrysactos.
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Egrot:

Cattle Bubulous idis,

Great Casmerodius aldbus.

Little Egretta paractia.

Reddish Dichromanassa rufescens.

Snowy Egretta thula.

Falcon (see Raptor)
Finch:

Black Rosy Leucostiote atrata,

Brown capped Roay Leucosticte australis,

Cassin's Carpodacus cassindd,

Gray-crowned Rosy Leucosticte Tophrocos

fin,

House Carpocadus meziognus.

Purple Carpocadus purpurenas,
Fiamingo, American Phoenicoplerus ruber,
Flicker: Common (Gllded, Red-shafted, and

Yellow-shafted) Colaptes auratus.
Fiyocateher:

Acadian Empidonax vircscens.

Alder Emipidonax alnoram.

Ash-throated Mylarchus cingrascens,

Besrdless Camptostoma imberbe,

Buff-breaated Empidonax fulvifrons.

Coues’ Contopus pertinax,

Dusky Empidonazx obgrholseri,

Gray Empidonax wrightii,

QGreat Crested (Northern and Southern)

Mytarohus orinifus.

Hammond's Empidonax hammondii,

Elskadee (Derby) Pitangus suiphuratus.,

Loast Empidonax minimus.

Nutting's Mylarch us nuttingt,

Olivaceous Mylarchus tuberculifer,

Ollve-sided Nuttallornis borealis,

Solssor-iafled Muscivora forfleata,

Sulphur-bellled Myiodynastes futeiventris,

Vermillon Pyrocephalus rubinus.

Western Empidonaz difficilis,

Wied's Crested Mylarchus tyrannulus,

Willow Emipidonax traillif,

Yellow-bellled Empidonar faviventris,
Prigatebird:

Great Fregata minor,

Magntficent Fregata magnificens,
Pulmar: Northern Fulmarus glaclalis.
Gannet Morus bassanis.,

Gnateatcher:

Black-capped Polloptila nigriceps.

Black-talled (Plumbeous and other sub-

species) Poliopttla melanura.

Blue-gray Polioptila caerulea.

Godwlit:

Bar-talled Limoza lapponica,

Hudsonian Limosa haemastica.

Marbled Limosa fedoa.

Goldfinch:

American Spinus tristis.

Lawrence's Spinus lawrencei,

Lesser (Arkansas) Spinus psaliria,
Goose:

Aleutian Canada Branta canadensis,

Hawallan (Nene) Branta sandvicensis,
Grackle:

Boat-talled Cassidixr mafor.

Common (Purple, Bronzed, and Florida)

Quiscalus quiscula,

Great-talled Caxsidiz mexicanus,
Grebe:

Eared Podioeps nigricollls.

Horned Podiceps auritus.

Least Podiceps dominfcus.

Pled-billed Podilymbus podiceps,

Red-necked (Holboell's) Podiceps grise-

gena.

Western Aechmophorus occidentalis.
Grosbeak:

Black-hoaded Pheuctious melanocephalus,

Blue Guiraca caerulea.

Evening Hesperiphona vespertina.,

Pine Pinicola enucleator,

Rose-breasted Pheuctious Iudovicianus,
Ground-chat Geothlypis poliocephala.
Guillemot:

Black Cepphus grylie.

Pigeon Cepphius columba.

Gull:
Bonaparte's Larus philedeiphia.
California Larus californious,
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Franklin's Larus pipiroan.,
Glaucous Larus hyperboreus,
Glaucous-winged Larus glaumeeu.
QGreat Black-backed Larus marinus,
Heermann's Larus heermanni,

Herring Larus argentatus,

Iceland Larus glaucoides,

Ivory Pagophila edurnea,

Laughing Larus atricilla.

Lesser Black-backed Larus fuscus,

Little Larus minutus.

Mew Larus canus.

Ring-bllled Lorus delatvarensis.

Ross* Rhodostethia rosea.

Sabine's Xema sadbind,

Slaty-backed Larus sohistisagus,

Thayer's Larus thayeri.

Western Larus occidentalis.

Hawk (see Raptor)
Heron:

Black-crowned Night Nyeficorar nyoti-
coraz.

Great Blue-(Great White and other subspe-
cles) Ardea herodias.

Green Butorides virescens.

Little Blue Florida caerulea.

Lounisiana Hydranassa tricolor.

Yellow-crowned Night Nyctanassa violecea.

Hummingbird:

Allen's Selasphorus sasin,

Anna’s Calypte anna.

Black-chiuned Archilochus alexandri.

Blue-throated Lampornis clemenciae,

Broad-bllled Cynanthus latérostria,

Broad-talled Selarphorus platycerous.

Buff-beollled Amazilia yucatanensis.

Calliope Stellula calliope.

Coata's Calypie costate.

Helolse's Afthis heloisa.

Lucifer Calothorax lucifer,

Rivoll's Fugeneas fulgens.

Ruby-thronted Archilochus colubris,

Rufous Selasphorus rufus,

Violet-crowned Amaxzilia vertioalis,

White-eared Hylocharis leucotis.

Ibis:

Qlossy Plegadis falcinellus.

White Eudocimus albus,

White-faced Plegadiy chihi,

Jacana Jacana spinosa.
Jaeger:

Long-talled Stercorarius longicaudus.

Parasitic Stercorarius parasitious,

Pomarine Stercorarfus pomarisus,

Jay:
Blue Cyanocitta oristata.

Gray Perisoreus canadensis.

Green Cyanocorazr yneas.

Mexican Aphelocoma ultramaring.,

Pinon Gymnorhinus cyanocephalus,

San Blas Cissilopha sanblasiana.

Scrub Aphelocoma coerulescens,

Steller's Cyanocitta stelleri,

Junco:

Dark eyed (Oregon, Slate-colored, White-
winged and other subspecies) Junco
hyemaits,

Gray-hended Junoo caniceps.

Yellow-oyed (Mexican and other subspe-
cles) Junco phaeonotus.

Kllldeer Charadrius vociferus.
Kingbird:

Cassin's Tyrannus vociferans,

Eastern Tyrannus tyrannus.,

Gray Tyrannus dominicensis.

'rroplul (Couch's Tyrannus

Weom-n (Arkansas) Tyrannus verticalés,
Kingfisher:
Boltod lcpmryla alcyon.
Green Chloroceryle americana,
Kinglet:
Golden-crowned Regulus satrapa,
Ruby-crowned Regulus calendula,
Kite:
Everglade Rostrhamus sociabilis,
Mississippi Iotinia mississippiensis,
Swallow-talled Elanotdes forfloatus.
White-talled Elanus leucurus,

melancholi-

Eittiwake:
Black-legged (Atlantic and Pacific) Ris
tridactyla,
Red-legged Rissa brevirostris,
Knot. Red Calidris canutus.

}lomed Eremophila alpestris,
Tdmpkin Aramus guarauna,
Longspur:
Chestnut-collared Calcarius ornafus,
Lapland Calcarius lapponicus,
MceCown's Calcarius mecotonii,
Smith's Calcarius pictus.
Loon:
Arctic (Pacific) Garia arctica,
Common Gavia tmmer,
Red-throated Gavia stellata.
Yellow~bllled Gavia adamali,
Magple:
Black-billed Ploa pica,
Yellow-billed Pica nuttalll,
Martin:
QGray-breasted Progne chalybea,
Purple Progne subis.
Meadowlark:
Eastern Sturnelia magna,
Western Sturnclia neglecta,
Millerbird Acrocephalus familaris,
Mockingblrd Mimus polyplottos.
Murre:
Common (Atlantic and Oalifornls) Uris
aalge.
Thick-billed (Briinnich's) Uriag lomvia,
Murrelot:
Anclent Synthliboramphus gntiquis,
Craverl's Endomychura cravert,
Kittlite's Brachyramphus brevirostris,
Marbled Brachyramphus marmoratus,
Xautun' Endomychura hypoleuca.
Nighthawk:
Common (Esstern) Chordelies minor
Lesser (Texas) Chordeiles acutipennis,
Nutcrncker, Clark’'s Nucifraga columbiar
Nuthatch:
Brown-headed Sitta pusiila,
Plgmy Sitta pygmaea.
Red-breasted Sitta canadensis,
White-breasted Sifia carolinensis,
Oriole:
Black-hoaded (Audubon's) Icterus gradu-
acanda.
Fuertes' Icterus fuertesi.
Hooded (Sennott's) Joterus cuculiatus.
Lichtenstein’s (Altamirn) Jfoterus gu '
Northern (Baltimore and Bullock's) Joterus
galbula,
Orchard loferus spurius.
Scott's foterus parisorum,
Osprey Pandion haligetus.
Ovenbird Scfurns aurocapilius.
Owl: (nlso seo Raptors)
Barn Tyto alba.
Oystercatcher:
American Haematopus palliatus.
Black Haematopus bachmani.
Pauraque Nyclidromus albicollis,
Petrel: !
Ashy Storm QOceanodroma homochroa,
Black Storm Oceanodroma melania,
Bonin Pterodroma hypoleucd,
Bulwer's Bulweria bulwerif,
Dark-rumped Pterodroma phacopygia.
Fork-tailed Storm Oceanodroma furceta.
Hartcourt’s Storm (Hawallan) Oceano-
droma cestro.
Leach’s Storm Oceanodroma leucohod.
Least Storm Halocyptena microsoma.
Scaled Pterodroma inexpectata.
Sooty Storm Oceanodroma markhami.
| Wilson's Storm Oceanites oceanfous,

Powee:
Eastern Wood Contopus virens.
Western Wood Contopus sordidulus.
Pelican:
Brown Pelecanus occidentalis.
White Pelecanus erythrorhynchos.
Phainopepla Phaeinopepla nitens.
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phalarope:
Northorn Lobipes lobatus,
Red Phalaropus policarius,
wmon'a Steganopua tricolor.
Phoehe:
Black Sayornis nigricons,
Bastern Sayarnis phoebe,
Say's Sayornis saya.
pigeon:
Red-bliled Columba favirostris,
Pipit:
Spragus’s Anthus spraguedi.
Water (American) Anthus spinoletia,
Plover:
American Golden (Atlantic and Paclfio)
Pluvialis dominica.
Biack-bellled Pluvialis squatarola.
Mongolian Charadrius mongolus,
Mountain Charadrius montana,
Piping Charadrius melodus,
Semipalmated Charadrins semipalmatus,
Snowy Charadrius alexandrinus,
Wilson's Charadriuy wilsonia.
poor-will Phalaenoptilus nuttallif,
Puffin:
Common Fratercula arctica,
Horned Fratereula corniculata,
Tufted Lunda cirrhata,
pyrrhuloxia Pyrriulozia sinuata.
Raptor:
Caracara Caracara cheriway,
Falcon:
Aplomado Falco femoralés.
Peregrine Falco peregrinus.
Prairie Falco mexicanus.
Goshawk Accipiter gentilis,
Qyrfalcon Falco rusticolus.
Hawk:
Biack Buteogallus anthracinus,
Brond-winged Buteo plafypterus.
Cooper's Accipiter cooperit,
Ferruginous Buteo regalis.
Gray Buteo nitidus,
Harrle" Parabuteo unicinctws,
Hawalian Buteo solitarius,
Marsh Circus opaneus,
Rod-shouldered Buteo lineatus,
Red-talled (Harlan's and other subspecies)
Buteo jamalcensis,
Rough-legged Buteo lagopus,
Sharp-shinned Accipiter striafus.
Short-talled Butea brachyurus.
Swalnson's Buteo swainsond,
White-talled Buteo albicaudatus,
Zone-~talled Buteo albonotatus.
Kestrel: American Falco sparveriug,
Merlin Faioo columbarius,
Owl:
Barred Strix varia.
Boreal Aegolius funereuns.
Burrowling Speotyto cunicularia.
Elf Micrathene whitneyl,
Ferruginous Glaucidium brasitianum,
Flammulsted Otus flammeolus.
Great Gray Strix nebulosa,
Great Hormned Bubo virginianus,
Hawk Surnic ulula,
Long-eared Asfo otus.
Pygmy Glaucidium gnoma.
Saw-whet Aegolius acadicus.
Screech Otus asio.
Short-eared Asfo flammens.
Snowy Nyctea scandiaca.
Spotted Strir occidentalis,
Whiskered Ofus trichopstis,
Raven:
Common Corvus coras.
White-necked Corvus cryplolencus.
Razorbill Alca torda.
Redpoll:
Common Acanthis flammea.
Hoary Acanthis hornemannd.
Redstart:
American Setophaga ruticilla.
Palnted Sefophaga picia.
Ro;drunm Geococoys californtanus.
Robin:
American Turdus migratorius.
Rufous-backed Turdus rufo-palilatus.
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Ruby-throat: Siberian Luscinda calliope.
Ruff Philomachus pugnas.,
Sanderling Calidris alda.
Sandplper:
Balrd's Calidris bairdif.
Bult-breasted Tryngites subruficollis,
Curlew Calidris ferruginea.
Least Calidris mimutilla,
Pectoral Calidris melanotos.
Purple Calidris maritima.
Rook (Aleutian) Calidris ptilocnemfis,
Semipalmated Calidris pusilius,
Sharp-talled Calidris acuminata.
Solitary Tringa solitaria,
Spotted Actitis meoularia,
Btilt Micropalama himaniopus,
Upland Bartramic americana.
Western Calidria mauri.
Whits-rumped Calidris fuscicollis,
Sapsucker:
Williamson's Sphyrapicus thyroideus,
Yollow-bellled (Red-naped and Red-
breasted) Sphyrapious varius,
Seedeator: White-collared Sporophils tor-
queola.
Shearwater:
Audubon's Pufinus [herminieri.
Christmas Island Puffinus nativitatns,
Cory's Puffinus diomedea.
Flesh-footed Pufinus carneipes,
Greater Pufinus gravis,
Manx Puffinus puffinus.
New Zealand Pufinus bulleri,
Pink-footed Pufinus creatopus.
Short-tallod Puflinus tenuirosiris.
Sooty Puflinus griseus,
Wedge-talled Pufinus paciflous,
Shrike:
Loggerhoad Lanius ludovicianuas,
Northern Lanius excubitor,
Siskin Pine Spinus pinus,
Skua Catharacta skua.
Sklmmer: Black Rynchops nigra.
Solitalre: Townsend's Myadestes townsendd,
Sparrow:
Bachman's Aftmophila aestivalis.
Balrd’s Ammodramus dairdil,
Black-chinned Spizella atrogularis,
Black-throated Amphispiza dilineata.
Botterl's Afmophila botterii.
Brewer's Splzella brewerti.
Cape Sable Ammospise mirabilis,
Cassin's Afmophila cazsinii,
Chipping Spizella passerina.
Clay-colored Spizella pallida.
Field Spizeila pusilia,
Fox Passerella {licaca.
Golden-crowned Zonotrichia atricapilia.
Grasshopper Ammodramus sarannarum.
Harris Zonotrichie querula.
Henslow's Ammodramus hensiowdl,
Lark Chondestes grammacus.
Le Conte's Ammospiza leconteld,
Lincoln's Melospiaa lncolnii,
Olive (Texas) Arremonops rufivirgata.,
Rufous-crowned Aimophila ruficeps.
Rufous-winged Aimophila carpalis.
Sage (Beil's) Amphispiza bellf.

Savannah (Belding's, Ipswich, Large-billed
and other subspecles) Passeroulus sand-

wichensis.

Senside (Cape Sable, Dusky, and other

subspecies) Ammospiza maritima,

Sharp-talled Ammospiza caudacuia.

Song Melospiza melodia,

Swamp Melospiza georglana.

Tree Spisclia arborea,

Vesper Pooecetes gramines,

White-crowned Zonotrichia leucophrys,

Whte-throated Zonotrichia albicollls.

Worthen's Spizella worthent,
Spoonbill: Roseate Afaia afafa.

Stiit: Black-necked Himantopus mexicanus,

Stork: Wood Myoteria amerioana.
Surfhird Aphriza virgata.
Swallow:
Bahama Callichelidon cyaneoviridis,
Bank Riparis riparia,
Baru Hirundo rustica,
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Cave Pefrochelidon fulva,

Clt Petrochelidon pyrrhonota.

Bou;b-wlnged Stelgidopteryz ruficollis,
Tree Iridoproone bicolor.

Violet-green Tachycineta thalassing,

Swan:

Trumpeter Olor buccinator,
Whooper Olor cygnus,

Swire:

Black Cypseloides niger,

Chimney Chaetura pelagioca.

Vaux's Chaetura vanxi,
White-throated Acronautes saxatalis.

Tanager:

Hepatic Piranga flava.

Searlet Piranga olivacea.

Summer Piranga rubdra,

Western Piranga Iudoviciana.
Tattler:

Polynesian Heteroscelus brevipes.

Wandering Heteroscelus incanus,

Tern:

Aleutian Sterna aleutioa.

Arctic Sterna paradisaca.

Black Chlidontes niger.

Blue-gray Noddy Procelsterna ceruled.

Bridled (Gaviota Oscura) Sterna an-
aecthetus.

Casplan Hydroprogne caspla,

Common Sterna hirundo.

Elegant Thalasseus elegans.

Fairy (White) Gygis alba.

Forster's Sterna forsteri,

Gray-backed Sterna iunata,

Gull-billed Gelochelidon nilotioa.

Least Sterna albifrons,

Noddy Anous stolidus,

Roseate Sterna dougallil,

Royal Thalasseus maxinus,

Sandwich (Cabot's) Thalasseus sandvicen-
ais.

Sooty Sterna fuscata.

White-capped Noddy
Anous minutus,

(Hawaifan Tern)

Thrasher:

Bendire's Roxostoma bendiret.

Brown Toxostoma rafum.

Californin Toxostoma redivivum,

Crissal Torostoma dorsale.

Curve-bllled Toxostoma curvirosire,

Le Conte's Torostoma lecontet,

Long-biiled (Sennett's) Toxostoma longi-
rostre.

Bage Oreoscoptes monfanuas.,

Thrush:

Gray-checked Catharus minimus,

Hawallan Phocornis obsourus,

Hermit Catharus guttatus.

Small Kaual Phacornis palmert,

Swalnson's (Rumset-backed and Olive-
backed) Catharus ustulatus,

Varled Jxoreus naevius,

Wood Hylociohla mustelina.

Titmouse :

Black-crosted Parus atricristatus,
Bridied Parus wollweberi,
Plain Parus inornatus,
Tufted Parus dbicolor,
Towhee:
Abert's Pipilo abertd,
Brown Pipilo fuscus,
Green-talled Chlorura ohlorura.
Rufous-sided Piptio erythrophatmus.
Trogon:
Coppery-talied Trogon elegans,
Tropicbird:
Red-bllled Phaethon aethereus.,
Red-talled Phaethon rubricauda.
White-talled Phaethon lepturus,
Turnstone:
Black Arenaria melanocephala,
Ruddy Arenaria interpres.
Veery Catharus fuscesoens.

Verdin Auriparus flaviceps.

Vireo:
Bell's Vireo bellit,
Black-whiskered Vireo altfloquus.
Black-capped Vireo africapilia.
Gray Vireo vicindo,
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Hutton's Vireo huftont.
Philadelphia Vireo philadelphicus.
Red-eyed Vireo olivaceus.
Solitary (Blue-headed) Vireo soliterius,
Warbling Vireo gilvus.
White-eyed Vireo griseus.
Yellow-throated Vireo flavifrons.
Vulture:
Black Coragyps atratus.
'Purkcy Cathartes aura,
‘Wagtall:
Whlto Motacilla alba.
Yellow Motactlla flava,
‘Warbler:
Arctic Phylloscopus borealis.
Bachman's Vermivora bachmanit,
Bay-breasted Dendroica castaneca.
Black-and-white Mniotilta varia,
Blackburnlan Dendroica fusca,
Blackpoll Dendroica striata.
Black-throated Blue Dendrofca cacrules-
oceny.
Biack-throasted Gray Dendroica nigrescenas.
Black-throated Green Dendrofoa virens.
Blue-winged Vermivora pinus.
Canada Wilsonfa canadensis.
Cape May Dendroica tigrina.
Cerulean Dendroica cerulea,
Chestnut-sided Dendroica pensylvanica,
Colimna Vermivora erissalis.
Connecticut Oporornis agilis.
Golden-cheeked Dendroica chrysoparia.
Golden-winged Vermivora chrysoplera,
Graco's Dendroice graciae.
Hermit Dendroica accidentalis,
Hooded Wilsonia citrina,
Eentucky Oporornis formosus.
Kirtland's Dendrofoa kirtiandii,
Lucy's Vermivora luoiae.
MacGillivray's Oporornis tolmiei,
Magnolia Dendrofca magnolia,
Mourning Oporornis philadelphia,
Nashville Vermivora ruflcapilla,
Northern Parula Parula americana,
Ollve Peucedramus facniafus.,
Orange-crowned Verntivora celata.
Palm Dendroica palmarum.
Pine Dendroica pinus,
Prairie Dendroica discolor.
Prothonotary Profonotaria citrea.
Red-faced Cardellina rudrifrons.
Swalnson's Limnothlypis swainsonii,
Tonnesseo Vermivora peregring,
Townsend's Dendroioa townsend!.
Tropical Parula (Olive-backed)
pitiayumi,
Virginia's Vermivora virginiae,
Wilson's Wilsonla pusillia,
Worm-eating Helmitheros vermivorus.,
Yellow D oica petechia,
Yeollow-rumped (Audubon’s and Myrtie)
Dendrolca coronata.
Yellow-throated Dendroioa dominica,
Waterthrush:
Loulsiana Sefurus motacilla.
Northern (QGrinneil's) Sefurus novebor-
acengis,
Waxwing:
Bohemian Rombyctlla garruius.
Cedar Bombyeilla cedrorum,
Wheatear Oenanthe oenanthe.
Whimbrel (Hudsonian ourlew)
phaeopus.
Whip-poor-will Caprimulgus vociferus.
Willet Ca(optrophoru: semiépalmatus.
Wood
Actor (Oduornln and other subsapecies)
Melanerpes formicivorus,
Arizona s arizonae,
Black-backed Throe-toed Picoides arctious,
Downy Dendrocopos pubescens,
Olla Centurus uropyglalis,
Golden-fronted Cenfurus aurifrons.

Parula

Numenius
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Halry Dendrocopos villosus.
Ivory-billed Compephilus principalis,
Laddersbacked (Teoxas,

subspecles) Dendrocopos scalaria,
Lowis' Asyndesmus lewis,

Northern Three-tood Picoides tridactylus.

Nuttall's Dendrocopos nuttallii.
Pileated Dryocopus plleatus.
Red-bellled Centurus carolinus,
Rod-cockaded Dendrocopos borealis,

Red-headed Melanerpes erythrocephalis,

White-headed Dendrocopos albolavatus,

Wren:
Bewlick's Thryomanes bewieki,

Brown-throated Troglodytes brunneioollis,
Cactus Campylorhynchus brunneicapillus.

Canon Catherpes mericanus.
Carolina Thryothorus ludovictanus,
House Troglodytes aedon,

Long-bllled Marsh Telmatodytes palustris.

Rock Salpinetes obsoletus,

Short-billed Marsh Cistothorus platenis,

Winter T'roglodytes troglodyes.
Wrentit Chamaca fasciata,

Cactus, and other

Yellowlegs:
Greator Tringa melanolencus,
Lesser Tringa
Yellowthroat: on Geothylpis trichas,

Subpart C—Addresses
£ 10.21 Director.
Mail forwarded to the Director with

reference to law enforcement or permits
should be addressed:

Director (FSF/LE), Bureau of Sport Fu.
eries and Wildlife, U.S. Department of the
Interior, Waahingtoh, D.C, 20240,

§ 10.22 Law enforcement distriets,

Bureau law enforcement districts and
their area of jurisdiction follow. Mai
should be addressed:

Special Agent In Charge, Bureau of Sport
Pishories and Wildlife (appropriate addres:
below).

Area of Jurisdiction:
Alabama
Alnska: Except that portion lying in
election districts 1-6.
Alaskn: Southeastern part of State
which includes only election dis-

California: That part of the State
lying north of a line forming the
southern boundaries of the coun-
ties of : Alpine, Calaveras, San Joa-
quin, Santa Clara, and Santa
Cruz,

California: That part of the State
lying south of a line forming the
southern boundaries of the coun-
ties of : Alpine, Calaveras, San Joa-
quin, SBanta Clara and Santa Cruz,
and north of a line forming the
southern boundaries of the coun-
ties of Inyo, Korn, and San Luis
Oblspo,

Callfornia: That part of the State
lying south of the southern
boundaries of the countles of
Inyo, Kern, and 8an Luls Oblspo.

Montans and Wyoming

Address
474 South Court St., Montgomery, Ala. 36104.
813 D 8t,, Anchorage, Alaska 90501,

P.O. Box 1287, Juneau, Alaska $8801,

2721 North Central Ave., Phoenix, Ariz, 05004,

811 Post Office and Courts Bldg., Little Rock, Ark
72201.

650 Capitol Mall, Sacramento, Callf, 05814,

1130 O St., Fresno, Oallf. 93721,

125 South Grand Ave., Pasadena, Calif, 81105,

Bullding 45, Denver Federal Center, Denver, Colo
80225. >

450 Main Street, Hartford, Conn. 06103,

P.O. Box 692, Dover, Del. 10001,

P.O. Box 190, Tallahassee, Fia, 32302,

17 Executive Park Dr. NE, Atlants, Ga. 30829,

337 Uluniu 8t,, Kailua, Oahu, Hawall 96734,

P.0. Box 031, Boise, Idaho 83702.

600 East Monroe, Springfield, I1l. 62704.

36 South Pennsylvania St., Indianapolis,
46204,

627 New Federal Bidg., Des Molnes, Town 50309,

P.O, Box 10, Hutchinson, Kans. 67501,

P.0O. Box 1003, Paducah, Ky. 42001.

P.O. Box 3473, Baton Rouge, La, 70821,

P.O. Box 800, Augusta, Malne 04364,

1409 Forest Dr., Annapolis, Md. 21403,

U.S. Post Office and Courthouse, Boston, Msas.
02100,

106 Manly Miles Bldg., 14056 South Harrison Rd.
East Lansing, Mich, 48823.

508 Federal Bullding and Courthouse, St, Paul,
Minn, 55101,

P.O. Box 1104, Jackson, Miss. 36205,

P.O. Box 8185, Jefferson City, Mo. 65101.

711 Central Avenue, Billings, Mont. 50102.

Ind
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Nobraska P.O. Box 7, Lincoln, Nebr. 68505.

Nevada - 300 Booth St., Reno, Nev, 80502,

Now Jersey.... - P.O.Box 232, Trenton, N.J, 08602,

New Mexico... P,0. Box 14324, Albuquerque, N, Mex. 87111,

New YOrK.. e emecccnccacsmnemms P.O. Box 717, Albany, N.Y. 12201,

North CArolind. .. e P.O. Box 5068, Waahington, N.C, 27889,

North Dakots. .. ccccceceemenecnse P.0. Box 1613, Bismarck, N, Dak. 58501,

Ohlo < P.O. Box 15002, Columbus, Ohlo 43215.

OKIANOMA oo w o s 200 Northwest Fourth St,, Oklahoma City, Okla,
73102,

OTOZON comrmemmmm e m————————— 1775 324 Place NE., Salem, Oreg. 97308.

Ponnsylvania and West Virginia_ .

The Commonwealth of Puerto Rico
and all of the Virgin Islands of
the United States.

Texas: That part of the State of
Texas lying north of the northern
boundaries of the counties of
Winkier, Ector, Midland, Glass-
cock, Sterling, Coke, Runnels,
Coleman, and Brown and lying
east of the eastern boundaries of
the counties of Brown, Mills, Lam-
pasas, Burnet, Blanco, Comal,
Guadalupe, Gonzales, DeWItt, Vie-
toris, and Calhoun.

P.0O. Box 1154, Harrisburg, Pa. 17108,
G.P.O. 3708, San Juan, Puerto Rico 00036.

1100 Laurel St., Columbia, 8.C, 20201,
P.O. Box 254, Plerre, 8. Dak. 57501.
P.0. Box 1033, Nashvlille, Tenn. 37202,
P.O. Box 61161, Houston, Tex. T7061.

PART 20—MIGRATORY BIRD HUNTING
Subpart A—introduction
3. Accordingly, Part 20 of 50 CFR,
Chapter I, is amended to read as follows:
Sec,

mi
202

Socope of regulations.
Relation to other provisions.

Subpart B—Definitions
Meoaning of terms.
Subpart C—Taking

Hunting methods.

2011

Sec
2021

2022 Closed seasons.

2023 Shooting hours,

2024 Dally Hmit,

2025 Wanton waste of migratory gamne
birds.

Subpart D—Possession

2031 Prohibited If taken in violation of
subpart C.

2032 During closed season.

2033 Possession limit,

2034 Opening day of n seasom.

2035 Pleld possession llmit,

3036 Taggiog requirement,

2037 Custody of birds of another,

2038 Possession of live birds.
2039 Termination of possesaion.

Subpart E~—~Transportation Within the United
States

Prohlbited If taken In violation of
subpart C

2041

2042 Transportation of birds of another.

2043 Specles identification requirement,

2044 Marking package or container.

Subpart F—Exportation

2061 Prohibited If taken in violation of
subpart C.

2062 Species identification requirement.

2053 Marking package or container,
Subpart G—Importations

20.61  Importation Ilmits.

2062 Importation of birds of another.

2063  Species identification requirement.

.64 Forelgn export permits.

2065 Processing requirement,

2068 Marking of package or container.

wn H—Federal, State, and Foreign Law

20,71  Violation of Federal Iaw,
2072 Violation of State law.
2073 Vielation of forelgn law.

Subpart l—Commercial Presecrvation Facilities

2081 Tagging requirement.
2082 Records required.
2083 Inspection of premises.

Subpart J—Feathers or Skins
2091 Commercial use of feathers.
2002 Personal use of feathers or skins,

Subpart K—Annusl Season, Limit, and Shooting
Hour Schedules
Subpart L—Administrative and Miscellaneous
Provisions

20.131 Extension of seasons.

20,132 Subsistence use In Alaaka,

20,133 Hunting regulations for crows.,
Subpart M—Wildlife Development Areas

20.141 Approval of area development pro-

gram.
20.142 Revocation of program spproval.
20.143 Notlce and hearing.

AvrHonrry —Migratory Bird Treaty Act,
seotion 3, 40 Stat, 765.

Subpart A—Introduction

§ 20.1 Scope of regulations.

(a) In general—The regulations con-
tained in this part relate only to. the
hunting of migratory game birds, and
Crows,

(b) Procedural and substantive re-
quirements —Migratory game birds may
be taken, possessed, transported, shipped,
exported, or imported only in accordance

with the restrictions, conditions, and re-
quirements contained in this part. Crows
may be taken, possessed, transported,
exported, or imported only in accordance
with subpart H of this part and the re-
strictions, conditions, and requirements
prescribed In § 20.133.
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§ 20.2 Relation to other provisions.

(a) Migratory bird permits.—The pro-
visions of this part shall not be construed
to alter the terms of any permit or
other authorization issued pursuant to
part 21 of this chapter.

(b) Migratory bird hunting stamps—
The provisions of this part are in addi-
tion to the provisions of the Migratory
Bird Hunting Stamp Act of 1934 (48
Stat, 451, as amended; 16 US.C. 718a).

(¢) National wildlife refuges—The
provisions of this part are in addition to,
and are not in lieu of, any other provision
of law respecting migratory game birds
under the National Wildlife Refuge Sys-
tem Administration Act of 1966 (80 Stat.
927, as amended; 16 U.S.C, 668dd) or any
regulation made pursuant thereto.

(d) State Laws for the protection of
migratory birds—No statute or regula-
tion of any State shall be construed to
relieve a person from the restrictions,
conditions, and requirements contained
in this part, however, nothing in this
part shall be construed to prevent the
several States from making and enfore-
ing laws or regulations not inconsistent
with these regulations and the conven-
tions between the United States and any
foreign country for the protection of
migratory birds or with the Migratory
Bird Treaty Act, or which shall give
;urth‘ er protection to migratory game

rds.

Subpart B—Definitions
§ 20.11 Meaning of terms,

For the purpose of this part, the fol-
lowing terms shall be construed, re-
spectively, to mean and to include:

“Migratory game birds” means those
migratory birds included in the terms of
conventions between the United States
and any foreign country for the protec-
tion of migratory birds, for which open
seasons are prescribed in this part and
belong to the following families:

(1) Anatidae (wild ducks, geese, brant,
and swans) ; .

(2) Columbidae (wild doves and pi-
geons) ;

(3) Gruidae (little brown cranes);

(4) Rallidae (ralla, coots, and galli-
nules) ; and

(5) Scolopacidae (woodcock

snipe) .
A list of migratory birds protected by
the international conventions and the
Migratory Bird Treaty Act appears in
§10.13 of this chapter.

“Open season” means the days on
which migratory game birds may law-
fully be taken. Each period prescribed
as an open season shall be construed to
include the first and last days thereof.

“Closed season” means the days on
which migratory game birds shall not be
taken.

“Daily bag limit"” means the maximum
number of migratory game birds per-
mitted to be taken by one person in any
one day during the open season in any
one specified geographic area for which a
daily bag limit is prescribed.

and
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“Aggregate daily bag limit” means the
maximum number of migratory game
birds permitted to be taken by one per-
son in any one day during the open
season when such person hunts in more
than one specified geographic area for
which a dally bag limit is prescribed.
The aggregate daily bag limit is equal
to, but shall not exceed, the largest dally
bag limit prescribed for any one of the
specified geographic areas in which tak-
ing occurs.
~ ession limit” means the maxi-
mum number of migratory game birds
permitted to be possessed by any one
person when lawfully taken in the United
States in any one specified geographic
area for which a possession limit is pre-
scribed,

“Aggregate possession imit” means the
maximum number of migratory game
birds taken in the United States, per-
mitted to be possessed by any one per-
son when taking and possession oc-
curs in more than one specified geo-
limit is prescribed. The aggregate pos-
session Umit is equal to, but shall not ex-
ceed, the largest possession limit pre-
scribed for any one of the specified geo-
graphic areas in which taking and

oceurs,

“Personal abode” means one's principal
or ordinary home or dwelling place, as
distinguished from his temporary or
transient place of abode or dwelling such
as a hunting club, or any club house,
cabin, tent, or trailer house used as &
hunting club, or any hotel, motel, or
rooming house used during & hunting,
pleasure, or business trip.

“Commercial preservation Jacility”
means sny person, place, establishment,
or cold-storage or locker plant that, for
hire or other consideration, receives,
possesses, or has in custody any migra-
tory game birds belonging to another
person for purposes of picking, clean-
ing, freezing, processing, storage, or
shipment.

Subpart C—Taking
£ 20.21 Hunting methods.

Migratory birds on which open seasons
are prescribed in this part may be taken
by any method except those prohibited in
this section. No person shall take migra-
tory game birds:

(n) With & trap, snare, net, crosshow,
rifle, pistol, swivel gun, shotgun larger
than 10 gauge, punt gun, battery gun,
machinegun, fish hook, poison, drug, ex-
plosive, or stupefying substance;

(b) With a shotgun of any description
capable of holding more than three
shells, unless it is plugged with a one-
piece filler, incapable of removal without
disassembling the gun, so its total capac-
ity does not exceed three shells;

(¢) From or by means, aid, or use of
f sinkbox or any other type of low float-
ing device, having a depression affording
the hunter & means of concealment be-
neath the surface of the water;

(d) From or by means, aid, or use of
any motor vehicle, motor-driven land
conveyance, or aireraft of any kind;

(e) From or by means of any motor-
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boat or other craft having a motor at-
tached, or any sailboat, unless the motor
has ceased: Provided, That a craft under
power may be used to retrieve dead or
crippled birds; however, crippled birds
may not be shot from such craft under
power except in the seaduck area as per-
mitted in Subpart K of this part;

() By the use or aid of live birds as
decoys; although not limited to, it shall
be a violation of this paragraph for any
person to take migratory waterfowl on
an arca where tame or captive live ducks
or geese are present unless such birds are
and have been for a period of 10 con-
secutive days prior to such taking, con-
fined within an enclosure which substan-
tially reduces the audibility of their calls
and totally conceals such birds from the
sight of wild migratory waterfowl.

{g) By the use or ald of recorded or
electrically amplified bird calls or
sounds, or recorded or electrically ampli-
fled imitations of bird calls or sounds;

(h) By means or aid of any motor-
driven land, water, or air conveyance, or
any sailboat used for the purpose of or
resulting In the concentrating, driving,
ﬁﬁnc. or stirring up of any migratory

;or

(i) By the aid of baiting, or on or over
any beited aren. As used in this para-
graph, “baiting” shall mean the placing,
exposing, depositing, distributing, or
scattering of shelled, shucked, or un-
shucked corn, wheat or other grain, salt,
or other feed so as to constitute for such
birds a lure, attraction or enticement to,
on, or over any areas where hunters are
attempting to take them; and “baited
area” means any area where shelled,
shucked, or unshucked corn, wheat or
other grain, salt, or other feed whatso-
ever capable of luring, attracting, or en-
ticing such birds is directly or indirectly
placed, exposed, deposited, distributed,
or scattered; and such area shall remain
a baited area for 10 days following com-
plete removal of all such corn, wheat or
other grain, salt, or other feed. However,
nothing in this paragraph shall prohibit:

(1) The taking of all migratory game
birds, including waterfowl, on or over
standing crops, flooded standing crops
(including aquatics), flooded harvested
croplands, grain crops properly shocked
on the field where grown, or grains found
scattered solely as the result of normal
agricultural planting or harvesting; and

(2) The taking of all migratory game
birds, except waterfowl, on or over any
lands where shelled, shucked, or un-
shucked corn, wheat or other grain, salt,
or other feed has been distributed or
scattered as the result of bona fide agri-
cultural operations or procedures, or as a
result of manipulation of & crop or other
feed on the land where grown for wild-
life management purposes: Provided,
that manipulation for wildlife manage-
ment purposes does not include the dis-
tributing or scattering of grain or other
feed once it has been removed from or
stored on the ficld where grown.

§ 20.22 Closed scasons,

No person shall take migratory game
birds during the closed season. :

§ 20.23 Shooting hours,

No person shall take in any 1 calendar
day, more than the daily bag limit or az-
gregate dally bag limit, whichever
applies.

§ 20.24 Daily limit.

No person shall take In any I day,
more than the dally bag limit or aggre-
gate dally bag limit, whichever applies,

§20.25 Wanton waste of migratory
game birds.

No person shall kill or cripple any mi-
gratory game bird pursuant to this part
without making a reasonable effort to
retrieve the bird and include it in his
daily bag limit.

Subpart D-—Possession

€ 20.31 Prohibited if taken in violation
of subpart C.

No person shall at any time, by any
means, or in any manner, possess or have
in custody any migratory game bird or
part thereof, taken in violation of any
provision of subpart C of this part.

§ 20.32 During closed season.

No person shall possess any freshly
killed migratory game birds during the
closed season.

8§ 20.33 Possession limit.

No person shall possess more migratory
game birds taken in the United States
than the possession limit or the aggre-
gate possession limit, whichever applics.

§ 20.34 Opening day of a scason.

No person on the opening day of the
season shall possess any freshly killed
migratory game birds in excess of the
daily bag limit, or aggregate dally beg
limit, whichever applies.

§ 20.35 Ficld possession limit.

No person shall possess, have in cus-
tody, or transport more than the dally
bag limit or aggregate daily bag lmit,
whichever applies, of migratory game
birds, tagged or not tagged, at or be-
tween the place where taken and either
(a) his automobile or principal means of
land transportation; or (b) his personal
abode or temporary or transient place
of lodging; or (¢} a commercial preserva-
tion facility; or (d) a post office; or (©
& common carrier facility,

§ 20.36 Tagging requirement.

No person shall put or leave any m!-
gratory game birds at any place (other
than at his personal abode), or in the
custody of another person for picking,
cleaning, processing, shipping, transpor-
tation, or storage (including temporary
storage), or for the purpose of having
taxidermy services performed, unless
such birds have a tag attached, signed by
the hunter, stating his address, the total
number and species of birds, and the date
such birds were killed. Migratory game
birds being transported in any vehicle as
the personal baggage of the possessor
shall not be considered as being in stor-
age or temporary storage.
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§20.37 Custody of birds of another.

No person shall receive or have in
custody any migratory game birds be-
longing to another person unless such
birds are tagged as required by § 2036.

52038 Possession of live birds.

Every migratory game bird wounded
by hunting and reduced to possession by
the hunter shall be immediately killed
and become a part of the daily bag limit.
No person shall at any time, or by any
means, possess or transport live migra-
tory game birds taken under authority
of this part.

£20.39 Termination of possession.

Subject to all other requirements of
this part, the possession of birds taken
by sny hunter shall be deemed to have
crased when such birds have been de-
livered by him to another person as a
gift; or have been delivered by him to
a post office, a common carrier, or a
commercial preservation facility and
consigned for transport by the Postal
Service or & common carrier to some
person other than the hunter,

Subpart E—Transportation Within the

United States
§20.41 Prohibited if taken in violation
of subpart C.

No person shall at any time, by any
means, or in any manner, transport any
migratory game bird or part thereof,
taken in violation of any provision of
subpart C aof this part,

§2042 Transportation of birds
another.

No person shall transport migratory
game birds belonging to another person
unless such birds are tagged as required
by §20.36.

§ 2043 Species identifiestion require-
mont.

No person shall transport within the
United States any migratory game birds,
except doves, unless the head or one
fully feathered wing remains attached
to each such bird at all times while being
transported from the place where taken
until they have arrived at the personal
abode of the possessor or & commercial
preservation facllity.

§2044 Marking package or container.

No person shall transport by the Postal
Service or a common carrier migratory
game birds unless the package or con-
tainer iIn which such birds are trans-
ported has the name and address of the
shipper and the consignee and an ac-
curate statement of the numbers of each
species of birds therein contained clearly
and conspicuously marked on the outside
thereof,

Subpart F—Exportation
§20.51 Prohibited if taken in violation
of subpart C.

No person shall at any time, by any
means, or in any manner, export or
cause to be exported any migratory game
bird or part thereof, taken In violation

of
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of any provision of subpart C of this
part.
§ 20,52 Species identification require-
mont.

No person shall export migratory game
birds unless one fully feathered wing
remains attached to each such bird while
being transported from the United States
and/or any of its possessions fo any
forelgn country.

§ 20.53 Marking package or container.

No person shall export migratory game
birds via the Postal Service or & common
carrier unless the package or container
has the name and address of the shipper
and the consignee and an accurate state-
ment of the numbers of each species of
birds therein contained clearly and con-
spicuously marked on the outside thereof,

Subpart G—Importations
§ 20.61 JImportation limits,

No ' person shall import during any 1
calendar week beginning on Sunday mi-
gratory game birds in excess of the fol-
lowing importation limits;:

(a) Doves and pigeons.—Not to exceed
25 doves, singly or in the aggregate of
all species, and 10 pigeons, singly or In
the aggregate of all species from any
forelgn country.

(b) Waterfowl.—{1) From any foreign
country except Canada, not to exceed
10 ducks, singly or in the aggregate of
all species, and five geese including brant,
singly or in the aggregate of all species,

(2) From Canada, not to exceed the
maximum number permitted to be ex-
ported by Canadian authorities.

§ 20.62 Importation of birds of another.

No person shall import migratory game
birds belonging to another person.

§20.63 Species identification require-
ment.

No person shall import migratory game
birds unless each such bird has one fully
feathered wing attached, and such wing
must remain attached while being trans-
ported between the port of entry and the
personal abode of the possessor or be-
tween the port of entry and a commercial
preservation facility.

§ 20.64 Foreign export permits.

No person shall import, possess or
transport, any migratory game birds
killed in a foreign country unless such
birds are accompanied by export permits,
tags, or other documentation required
by applicable foreign laws or regulations.

§ 20.65 Processing requirement.

No person shall Import migratory
game birds killed In any foreign country,
except Canada, unless such birds are
dressed (except as required in § 20.63),
drawn, and the head and feet are re-
moved: Provided, That this shall not
prohibit the importation of legally taken,
fully feathered migratory game birds
consigned for mounting purposes to a
taxidermist who holds a current taxi-
dermist permit issued to him pursuant
to §21.24 of this chapter and who is
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also licensed by the U.S. Department of
Agriculture to decontaminate such birds.

§ 20.66 Marking of package or con-
tainer.,

No person shall import migratory
game birds via the Postal Service or a
common carrier unless the package or
container has the name and address of
the shipper and the consignee and an
accurate statement of the numbers of
each species of birds therein contained
clearly and conspicuously marked on the
outside thereof.

Subpart H——Federa.f..' State, and Foreign

§ 20.71 Violation of Federal law.

No person shall at any time, by any
means or in any manner, take, possess,
transport, or export any migratory bird,
or any part, nest, or egz of any such
bird, in viclatior of any act of Congress
or any regulation Issued pursuant
thereto.

§ 20.72 Violation of Siate law.

No person shall at any time, by any
means or in any manner, take, possess,
transport, or export any migratory bird,
or any part, nest, or egg of any such bird,
in violation of any applicable law or
regulation of any State.

§ 20.73 Violation of foreign law.

No person shall at any time, by any
means, or in any manner, import, pos-
sess, or transport, any migratory bird, or
any part, nest, or egg of any such bird
taken, bought, sold, transported, pos-
sessed, or exported contrary to any ap-
plicable law or regulation of any foreign
country, or State or province thereof,

Subpart |—Commercial Preservation
Facilities

§ 20.81 Tagging requirement.

No commercial preservation facility
shall receive or have in custody any
migratory game birds unless such birds
are tagged as required by § 20.36,

§20.82 Records required.

No commercial preservation facility
shall:

(a) Recelve or have In custody any
migratory game birds unless accurate
records are maintained showlng (1)
the number of each specles; (2) the date
such birds were received; (3) the name
and address of the person from whom
such birds were received; (4) the date
such birds were disposed of; and (5) the
name and address of the person to whom
such birds were delivered, or

(b) Destroy any records required to
be maintained under this section for
a period of 1 year following the last
entry on the record.

§ 20.83 Inspection of premises.

No commercial preservation facility
shall prevent any person authorized to
enforce this part from entering such
facilities at all ressonable hours and in-
specting the records and the premises
where such operations are being carried
on.
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Subpart J—Feathers or Skins
§ 20,91 Commercial nse of feathers.

Any person may possess, purchase, sell,
barter, or transport for the making of
fishing flles, bed pillows, and matiresses,
and for similar commercial uses the
feathers of migratory ‘waterfowl (wild
ducks, geese, brant, and swans) killed by
hunting pursuant to this part, or seized
and condemned by Feders! or State game
authorities, except that:

(a) No person shall purchase, sell, bar-
ter, or offer to purchase, sell, or barter
for millinery or ornamental use the
feathers of migratory game birds taken
under authority of this part; and

(b) No person shall purchase, sell, bar-
ter, or offer to purchase, sell, or barter
mounted specimens of migratory game
birds taken under authority of this part,

§ 20,92 Personal use of feathers or
skins.

Any person for his own use may pos-
sess, transport, ship, import, and export
without & permit the feathers and skins
of lawfully taken migratory game birds.

Subpart K-—Annual Season, Limit, and
Shooting Hour Schedules
Subpart L—Administrative and
Miscellaneous ns

£ 20.131 Extension of scasons.

Whenever the Secretary shall find that
emergency State action to prevent forest
fires in any extensive area has resulted
in the shortening of the season during
which the hunting of any species of mi-
gratory game bird is permitted and that
compensatory extension or reopening the
hunting season for such birds will not
result in a diminution of the abundance
of birds to any greater extent than that
contemplated for the original hunting
season, the hunting season for the birds
so affected may, subject to all other pro-
visions of this subchapter, be extended
or reopened by the Secretary upon re-
quest of the chief officer of the agency of
the State exercising administration over
wildlife resources. The length of the ex-
tended or reopened season in no event
shall exceed the number of days during
which hunting has been so prohibited.
The extended or reopened season will be
publicly announced.

§ 20.132 Native use in Alaska.

(a) In Alaska, Eskimos and Indians
may take, possess, and transport, in any
manmner and at any time, auks, auklets,
gulllemots, murres, and puffiins and their
eges for food and thelr skins for cloth-
ing, but the birds and eggs so taken shall
not be sold or offered for sale.

(b) In Alaska, any person may, for
subsistence purposes, take, possess, and
transport, in any manner and at any
time, snowy owls and cormorants and
their eggs for food and their skins for
clothing, but the birds and eggs so taken

" shall not be sold or offered for sale.
§ 20.133 Hunting regulations for ecrows.

(a) Crows may be taken, possessed,
transported, exported, or imported, only
in accordance with such laws or regula-
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tions as may be prescribed by a State
pursuant to this section.

(b) Except in the State of Hawali,
where no crows shall be taken, States
may by statute or regulation prescribe a
hunting season for crows. Such State
statutes or regulations may set forth the
method of taking, the bag and possession
Iimits, the dates and duration of the
hunting season, and such other regula-
tions as may be deemed appropriate,
subject to the following lmitations for
each State:

(1) Crows shall not be hunted from
aircraft;

(2) The hunting season or seasons on
crows shall not exceed a total of 124
days during a calendar year;

(3) Hunting shall not be permitted
during the peak crow nesting period
within a State; and

(4) Crows may only be taken by fire-
arms, bow and arrow, and falconry,

Subpart M—Wildlife Development Areas

§ 20,141 Approval of arca development
program.

With respect to any lands which have
been or may hereafter be acquired by the
United States for future use as a migra-
tory bird sanctuary or other wildlife ref-
uge, subject to an outstanding possessory
estate, the owner of such outstanding
estate may, In accordance with a program
for the development of the area and the
limitation of shooting during such devel-
opment period, approved by the Secre-
tary, take such measures as are
calculated to maintain and increase the
waterfowl population of the area in
question, and engage in the shooting of
migratory birds within the limitations set
forth In the approved program.

§ 20.142 Revocation of program ap-
proval.

Approval of any such program may be
revoked by the Secretary upon a finding
that the terms of such program have been
violated by the proponents thereof. Fol-
lowing such revocation, all rights and
privileges derived from the existence of
an approved area development program
shall cease.

§ 20.143 Notice and hearing.

Prior to any determination by the
Secretary that the terms of an approved
area development program have been or
are being violated by the proponent
thereof, a notice shall be sent to said pro-
ponent specifying the character, time,
and locality of the alleged violation and
designating a representative of the Sec-
retary with whom the proponent of the
program may discuss any controverted
issue of fact or interpretation in an effort
to reach an amicable agreement of un-
derstanding, Thereupon, the sald pro-
ponent shall cease and desist from the
commission of acts specified in such no-
tice for a period of 60 days, or if the
case be finally defermined during such
60-day period then only until such final
determination. If, within 30 days after
such notice has been received, no such
agreement or understanding Is reached
then the Secretary may, after allowing

such further opportunity for hmrn.u
he deems proper, make and promu]
a final order revoking approval of ¢ 18
development area program. Thereupon
the provisions of §20.21 ghall be fully
applicable to the area In question.
These amendments conform to the
public procedure requirements of 5 Us o
553 with respect to substantive ruje: 4
set out In the preamble. The amend.
ments make only conforming, clarifying
and editorial changes, and it s there.
fore determined that notice and pubii,
procedure thereon are impmcucublr
necessary, and contrary to the public in.
terest. Accordingly, these amendments
will be effective as of August 15, 1573,

F. V. Scaminr,
Acting Director, Bureau of
Sport Fisheries and Wildlije,
AvousT 10, 1973,
[FR D0c.73-16014 Plled 8-14-73:8:45 am
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PART 32—HUNTING
Agassiz National Wildlife Refuge, Minn.

The following special regulation is is.
sued and is effective on August 15, 1973,

§ 3232 Special regulations; big gome,
for individual wildlife refuge area

MINNESOTA
AGASSIZ NATIONAL WILDLIFE REPUCK

Public hunting of moose on the Agasiz
National Wildlife Refuge, Minnesota is ;(r
mitted from sunrise to sunset Septem '\' 2
to September 30, 1073, and from December
to December 16, 1973, all dates Inclusive, on
all arcas except those designated by cloeed
area signs, This open area comprises approxi-
mately 57,600 acres and s delineated on a
map avallable at the refuge headquarten
at Middle River, Minnesota, and tm.x the
Regional Director, Bureau of Sport Pishorie
and Wildliife, Pederal Bullding, Fort ‘-nc‘ Ing,
Twin Cities, Minnesota 55111. Hunting shall
be In accordance with all lppllcab'e State
regulations subject to the following s
conditions:

1. All parties hunting Agassiz National
Wildiife Refuge are required to report to ')'.r
Agasslz check station located 11 miles east of
Holt, Minnesota, before they begin (o h

2. All moose killed on Agassiz Refuge i
be registered at the Agassiz R.cru;o check
station within 48 hours of the kill

The provisions of this special regula-
tion supplement the regulations which
govern hunting on wildlife areas gen-
erally, which are set forth in Title 50,
Code of Federal Regulations, Part 32
and are effective through December 19
1973.

Joserx KOT0E,
Rejfuge Manager, Agassiz Na-
tional Wildlife Refuge Middle
River, Minnesota 56737
August 7, 1973
SrATE OF MINNESOTA
DEPARTMENT OF NATURAL RESOURCES
[Commissioner's Order No. 1879)
Regulations jor the taking of Moose
During 1973
Jory 11, 1973
Pursuant to authority vested in me by
law, I, Robert L. Herbst, Commissioner
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