[Reg. ER-735, Amdt. 5]

PART 208—TERMS, CONDITIONS,
AND LIMITATIONS OF CERTIFI-
CATES TO ENAGE IN SUPPLE-
MENTAL AIR TRANSPORTATION

Performance of Overseas Military
Personnel Charters

Adopted by the Civil Aeronautics Board
at its office in Washington, D.C., on the
18th day of May 1972.

By supplemental notice of proposed
rule making EDR-173C/SPDR-25," the
Board proposed, inter alia, certain
amendments to Part 208. For the reasons
set forth in SPR-54 (Part 372) , published
contemporaneously herewith, the Board
hereby amends Part 208 of the Economic
Regulations (14 CFR Part 208), effective
June 3, 1972, as follows:

1. Amend § 208.3 by revising the defini-
tion of “Indirect air carrier” in para-
graph (W) to read as follows:

§208.3 Definitions.
. » - - -

(w) “Indirect air carrier” means any
citizen of the United States who engages
indirectly in air transportation includ-
ing air freight forwarders, persons au-
thorized by the Board to transport by air
used household goods of personnel of the
Department of Defense, tour operators,
study group charterers, and overseas mil-
itary personnel charter operators.

- - > . L

2. Amend § 208.6 to read as follows:
§208.6 Charter flight limitations.

- * L - .
(h) * » = 1
(4) By a tour operator or a foreign
tour operator as defined in Part 378 of
this chapter:

(5) By a study group charterer or for-
eign study group charterer as defined in
Part. 373 of this chapter; or

(6) By an overseas military personnel

charter operator as defined in Part 372
of this chapter.

() = = =»

w(,a) By a tour operator or a foreign
ur operator as defined in Part 378 of
this chapter;

: (4) By a study group charterer or a
lorelgn study group charterer as defined
In Part 373 of this chapter; or

1(5) By an overseas military personnel
Cmrt.er operator as defined in Part 372
of this chapter:

{’rovzaed: That with respect to paragraph
10) of this section each person engaging
£S5 than the entire capacity of an air-
Craft shall contract and pay for 40 or
more seats: And provided further, That

———
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paragraph (c¢) of this section shall not
be construed to apply to movements of
property.

(Secs. 204(a), 401, Federal Aviation Act of
1958, as amended, 72 Stat. 743 and 754, as
amended; 49 U.S,C. 1324 and 1871)

By the Civil Aeronautics Board.

[SEAL] HARRY J. ZINK,
Secretary.
[FR Doc.72-8439 Filed 6-2-72;8:50 am]

[Reg. ER-736, Amdt. 3]

PART 212—CHARTER TRIPS BY
FOREIGN AIR CARRIERS

Performance of Overseas Military
Personnel Charfers

Adopted by the Civil Aeronautics
Board at its office in Washington, D.C,,
on the 18th day of May 1972.

By supplemental notice of proposed
rule making EDR 173C/SPDR~25," the
Board proposed, inter alia, certain
amendments to Part 212. For the rea-
sons set forth in SPR-54 (Part 372),
published contemporaneously herewith,
the Board hereby amends Part 212 of the
Economic . Regulations (14 CFR Part
212) effective June 3, 1972, as follows:

Amend § 212.8 by adding new para-
graphs (a)(6) and (b)(4), the sec-
tion as amended to read as follows:

§ 212.8 Charter flight limitations.
* * Ll Ll -

(a) * * =
(6) Until October 1, 1972, by an over-

seas military personnel charter operator
as defined in Part 372 of this chapter; or

(b) * 2 ®

(3) By a study group charterer or for-
eign study group charterer as defined in
Part 373 of this chapter;

(4) Until October 1, 1972, by an over-
seas military personnel charter operator
as defined in Part 372 of this chapter:
Provided, however, That with respect to
paragraph (b) of this section each per-
son engaging less than the entire capac-
ity of an aircraft shall contract and pay
for 40 or more seats:*And provided fur-
ther, That paragraph (c) of this section
shall not be construed to apply to move-
ments of property.

(Secs. 204(a), 402, Federal Aviation Act of
1958, as amended, 72 Stat. 743, 757; 49 U.S.C.
1324, 1372)

By the Civil Aeronautics Board.

[SEAL] HArrRY J. ZINK,
Secretary.

[FR Doc.72-8440 Filed 6-2-72;8:50 am]

iIssued Aug. 27,
(Docket 21666) .

1971, 8 FR. 17656
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[Reg. ER-737, Amdt. 6]

PART 214—TERMS, 'CONDITIONS,
AND LIMITATIONS OF FOREIGN AIR
CARRIER PERMITS AUTHORIZING
CHARTER TRANSPORTATION ONLY

Performance of Overseas Military
Personnel Charters

Adopted by the Civil Aeronautics
Board at its office in- Washington, D.C.,
on the 18th day of May 1972.

By supplemental notice of proposed
rule making EDR-173C/SPDR-25," the
Board proposed, inter alia, certain
amendments fto Part 214. For the rea-
sons set forth in SPR-54 (Part 372),
published contemporaneously herewith,
the Board hereby amends Part 214 of
the Economic Regulations (14 CFR Part
214), effective June 3, 1972, as follows:

Amend §214.7 by adding new sub-
paragraphs (a) (4) and (b) (4), the sec-
tion as amended to read as follows:

§ 214.7 Charter flight limitations.
- * . - -

(8:) . s »

(4) Until October 1, 1972, by an over-
seas military personnel charter opera-
tor as defined in Part 372 of this chapter;
- (b) . * » ’

(3) By a study group charterer or for-
eign study group charterer as defined
in Part 373 of this chapter;

(4) Until October 1, 1972, by an over-
seas military personnel charter operator
as defined in Part 372 of this chapter:
Provided, however, That paragraph (b)
of this section shall not apply with re-
spect to any foreign air carrier to the
extent that its permit authorizes it to
engage in “planeload” charter foreign
air transportation of persons:

And provided, further, That with respect
to paragraph (b) of this section each
person engaging less than the entire ca~
pacity of the aircraft shall contract and
pay for 40 or more seats.
(Secs. 204(a), 402, Federal Aviation Act of
1958, as amended, 72 Stat, 743, 757; 490 U.S.C.
1324, 1372)
By the Civil Aeronautics Board.
[SEAL] HARRY J. ZINK,
Secretary.
[FR Doc.72-8441 Filed 6-2-72;8:50 am]

[Reg. ER-738, Amdt. 41]

PART 241—UNIFORM SYSTEM OF
ACCOUNTS AND REPORTS FOR
CERTIFICATED AIR CARRIERS

Amendment of Reporting
Requirements
Adopted by the Civil Aeronautics
Board at its office in Washington, D.C.,
on the 18th day of May 1972.

tIssued Aug. 27, 1971, 836 F.R. 17655 (Docket
21666).
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By SPR-54 (Part 372), ER-734 (Part
207, and ER-735 (Part 208), published
contemporaneously herewith, the Board
is establishing a new class of charters, to
be called overseas military personnel
charters, and is authorizing direct air
carriers to perform flights in connection
with such charters.

The instructions for Schedule T-6—
Summary of Civil Aircraft Charters—
in sections 25 and 35 of Part 241 pres-
ently require that data shall be reported
for all civil charter flights performed by
the route and supplemental air carriers,
respectively., It is thus necessary to
amend Schedule T-6 itself in order to
provide for the reporting of this newly
established class of ciyil charters.! The
amendments being editorial in nature,
in that they merely reflect the establish-
ment in Part 372 of a new class of civil
charters, and since they impose no sig-
nificant burden on anyone, the Board
finds notice and public procedure thereon
are unnecessary, and they may be made
effective immediately.

Accordingly, the Civil Aeronautics
Board hereby amends Part 241 of the
Economic Regulations (14 CFR Part
241) effective June 3, 1972, as follows:

1. Amend Section 25, Schedule T-6
by adding a new subparagraph (6) to
paragraph (¢), the section as amended
to read as follows:

Section 25—Traffic and Capacity

Elements
» - L] * L]
ScHEDULE T-6—SUMMARY OF CIVIL
AIRCRAFT CHARTERS
- - > r -

(c)
(6) Overseas military personnel
charter, as defined in Part 372 of this
chapter (Board's Special Regulations).

* - » * L3

2. Amend Section 35, Schedule T-6 by
adding a new subparagraph (7) to para-
graph (b), the section as amended to
read as follows:

Section 35—Traffic and Capacity
Elements
. L . - - L4

SCHEDULE T—-6—SUMMARY OF CIVIL
AIRCRAFT CHARTERS

* L L . *

(b) . =

(7) Overseas military personnel
charter, as defined in Part 372 of this
chapter (Board's Special Regulations),

(Secs. 204(a), 407, Federal Aviation Act of
1958, as amended, 72 Stat. 743, 766; 49 US.C.
1324, 1377)

Nore: The reporting requirements herein
have been approved by the Office of Manage-

11t should be noted that the new class of
overseas military personnel charters are civil
charters, as distinguished from the “military
charters” presently referred to in Schedule
T-6, which are not civil charters since they
are performed for* the Military Alrlift
Command,
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ment and Budget in accordance with the
Federal Reports Act of 1942,

By the Civil Aeronautics Board.

[SEAL] HARRY J, ZINK,
Secretary.

[FR Doc.72-8442 Filed 6-2-72;8:561 am]

[Reg. ER-739; Amdt. 18]

PART 249—PRESERVATION OF AIR
CARRIER ACCOUNTS, RECORDS
AND MEMORANDA

Preservation of Records by Overseas
Military Personnel Charter Operators

Adopted by the Civil Aeronautics
Board at its office in Washington, D.C.,
on the 18th day of May 1972.

By SPR-54 (Part 372), published con-
temporaneously herewith, the Board is
establishing a new class of charters, to
be called overseas military personnel
charters, and is authorizing a new class
of charter operators to act as indirect air
carriers with respect to such charters,
The rule being adopted in SPR-54 con-
tains certain record retention require-
ments for the overseas military person-
nel charter operators. Specifically, they
are being required to retain documents
reflecting deposits made by, or refunds
made to, each charter participant and
statements, bills, and receipts from
vendors of goods and services furnished
in connection with the overseas military
personnel charters. In the interest of
uniformity, we are herein amending
Part 249 so as to reflect the new record
retention.

Since the amendments contained
herein impose no significant burden
upon any person, and are needed to re-
flect the record retention requirements
imposed by Part 372, the Board finds
that notice and public procedure thereon
are unnecessary and they may be made
effective immediately.

Accordingly, the Civil Aeronautics
Board hereby amends Part 249 of the
Economic Regulations (14 CFR Part
249), effective June 3, 1972, as follows:

1. Amend the Table of Contents by re-
vising the title of § 249.9, the table as
amended to read, in pertinent part, as
follows:

Sec.

2409 Period of preservation of records by
tour operators, study group chart-
erers, and oversea military person-
nel charter operators.

2. Amend § 249.1 to read as follows:
§ 249.1 Applicability.

Except as otherwise provided in this
subpart or other parts-of this sub-
chapter, the provisions of this subpart
shall apply to (a) air carriers, as defined
in section 101(3) of the Act, which hold
certificates of public convenience and
necessity, supplemental air carriers,
subject to the reporting requirements of
Part 241 of this subchapter and former
Part 242 of this subchapter, (b) holders

of a permit authorizing the navigation
in the United States of foreign civil air-
craft pursuant to Part 375 of this chap-
ter (Board’s Special Regulations), (c)
foreign air carriers, as defined in sec-
tion 101(19) of the Act, (d) tour opera-
tors as defined in §378.2(d) of this
chapter, (e) study group charterers, as
defined in § 373.2 of this chapter, and (f)
overseas military personnel charter op-
erators, as defined in §372.2 of this
chapter,

3. Amend § 249.2 by inserting therein,
in alphabetical sequence, the definition
of “overseas military personnel charter
operator,” as follows:

§ 249.2 Definitions.
For purposes of this part:

- - - - L]

“Overseas military personnel charter
operator” means any citizen of the
United States, as defined in section
101(13) of the Federal Aviation Act, au-
thorized under the provisions of Part
372 of this chapter (14 CFR Part 372) to
engage in the formation of overseas mili-
tary personnel charter groups and who
complies with the provisions of Part 372
of this chapter.

* - - * e

4. Amend § 249.9 by revising the title
and adding a new paragraph (c), the
section as amended to read as follows:
§ 249.9 Period of preservation of rec

ords by tour operators, study group
charterers, and overseas military per-
sonnel charter operators.

* * * * -

(c) Every overseas military personnel
charter operator conducting an over-
seas military personnel charter pursuant
to Part 372 of this chapter shall retain
for 2 years after completion of the over-
seas military personnel charter or series
of overseas military personnel charters
true copies of the following documents
at its principal or general office in the
United States and shall make them
available upon request by an authorized
representative of the Board.

(1) All documents which evidence or
reflect deposits made by, and refunds
made to, each charter participant; and

(2) All statements, invoices, bills, and
receipts from suppliers or furnishel'S‘Of
goods and services in connection with
the overseas military personnel charter
or series of overseas military personnel
charters.

(Secs. 204(a), 407, Federal Aviation Act of

1958, as amended, 72 Stat. 743, 766; 49 USLC.
1324, 1377)

Nore: The record-retention requirements
herein have been approved by the omcg_og
Management and Budget in accordance wit
the Federal Reports Act of 1942.

By the Civil Aeronautics Board.

[sEAL] HarrY J. ZINK,
Secretary.

[FR Doc.72-8443 Filed 6-2-72;8:51 am]
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SUBCHAPTER D—SPECIAL REGULATIONS
[Reg. SPR-64]

PART 372—OVERSEAS MILITARY
PERSONNEL CHARTERS

Adopted by the Civil Aeronautics Board
at its office in Washington, D.C., on the
18th day of May 1972.

By supplemental notice of proposed
rule making EDR-173C/SPDR~25," the
Board proposed to establish a new class
of charter for overseas military personnel
and their immediate families, enable air
carriers and foreign air carriers to per-
form such charters, and relieve charter
operators from certain provisions of the
Federal Aviation Act in order to author-
ize them to act as indirect air carriers
with respect to such charters.

Comments in response to the supple-
mental notice were filed by American
Express Co. (AMEXCO), American In-
stitute of Foreign Study, Inc. (AIFS),
Capitol International Airways, Inc.
(Capitol), the Davis Agency (Davis), the
Department of Defense (DOD), Pan
American World Airways, Inc. (Pan
American), Saturn Airways, Inc,
Shoftour Charters, Inc. (Shoftour),
Trans International Airlines, Inc. (TIA),
Trans World Airlines, Inc,, the United
Service Club (USC), Universal Airlines,
Inc., Vacations Unlimited, Inc. (Vaca~
tions), and a large number of individual
members of the public, groups of indi-
viduals, and organizations.*

Additionally, the Airlift Panel of the
Special Subcommittee on Transportation
of the House Committee on Armed Serv-
ices has issued a report, including its
recommendations,” following its own
hearings on the subject of this rule mak-
ing proceeding.*

Upon consideration of the foregoing,
we have determined to adopt Part 372 as
proposed, but with the modifications dis-
cussed hereinbelow.” Moreover, except as

*Issued Aug. 27, 1971, 36 F.R. 17655 (Docket
21666) . The supplemental notice superseded
El?R—173. issued Dec. 1, 1969 (34 F.R. 19297),

#In the main, the individuals are military
personnel, retired military personnel, DOD
civilian employees, and the families of such
persons, while the groups and organizations
are representative of such persons.

:H.A.S,C. No. 92-37, Jan. 25, 1972.

HASC. No. 92-35, on hearings held
Nov. 30, Dec. 1, 2, and 3, 1971. As noted in
EBR-I'zaC, the Board's initial proposal in

R-173 had also been the subject of hear-
Ings conducted by the Subcommittee on
Military Afrlift of the House Committee on
Armed  Services,” 91st Cong., second sess.
(HAS.C. No. 91-51) and & report based
thfreon (H.AS.C. 91-59).
lssulz::; ER-734, ER-735, ER-736, and ER-737,
S contemporaneously herewith, we are
andpz 1“4g amendments to Parts 207, 208, 212,
Bk consistent with our action herein.
a.zy 1e same token, in EDR-173F/SPDR~-25C,
“:;Omssrtlted contemporaneously herewith, we
s viting public comments on the ques-

0 whether foreign air carriers should be
glermanently authorized to carry the new
a]f;s of overseas military charters. We are
e adopting contemporaneously herewith

74 Ous technical amendments to Parts 241,

» and 389 which are necessitated by our

action herein,
700, and gy, 8 St forth in ER-738, ER~
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otherwise indicated, the tentative find-
ings and conclusions set forth in EDR~
173C are adopted and made a part
hereof, including specifically the finding
and conclusion that overseas military
charter operators are indirect air car-
riers and that pursuant to section 101(3)
of the Act it is in the public interest to
relieve them from the provisions of sec-
tion 401 of the Act. In reaching this con-
clusion and in creating a special class of
charter for the benefit of military per-
sonnel stationed overseas on official or-
ders, we are applying section 102 of the
Act, which enjoins us to consider as
an element of the public interest the
“encouragement of an air-transportation
system properly adopted to the present
and future needs * * * of the national
defense.”

Virtually all the comments which have
been received since the inception of this
proceeding oppose adoption of the pro-
posal. However, we think it is equally fair
to say that virtually all the opposition
from the public has been based upon mis-
apprehension of the purpose of the pro-
posal and of the legal status of the pres-
ent so-called military charters. Thus,
before discussing specific policy issues
involved in this proceeding, we think it
appropriate to set forth a brief general
description of the legal framework within
which this rule is being adopted.

The Board’s proposal had its origin in
a rule making proceeding which was in-
stituted in December 1969,° because it
was apparent to the Board that certain
so-called charters for military personnel
were notdeing conducted in accordance
with statutory requirements. Under the
Federal Aviation Act, as interpreted by
the courts, a distinction must be main-
tained between charter service and in-
dividually ticketed scheduled service.
Charter service may not be used as a sub-
terfuge for the provision of individually
ticketed service. The Board, in its con-
tinuing efforts to reconcile the desire for
charter services within the requirements
of the law, has from time to time issued
rules providing for various types of char-
ter travel, such as: Pro rata, inclusive
tours, single entity, and study groups.*
Only charters operated in accordance
with the Board’s rules are lawful.

Over the past several years the traffic
in military charters between Europe and
the United States has been steadily en-
larging. At first, it was composed mainly
of U.S. military personnel but recently

¢ EDR-173, issued Dec. 1, 1969 (34 F.R.
19207).

7 Individually ticketed service refers es-
sentially to the kind of air service which is
available to any member of the general public
who wishes to purchase a ticket, at a pre-
determined price, for a scheduled flight be~
tween one point and another,

5 By notice of proposed rule making EDR~
218/SPDR-22A, dated Dec. 30, 1971 (37 F.R.
222), the Board has proposed the establish-
ment of a new class of charter, to be called
Travel Group Charters, which would in es-
sence enable any group of 50 or more persons
to charter an aircraft on a pro rata basis,
regardless of any prior affinity among them-
selves, so long as the charter complies with
prescribed conditions.
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has included more and more civilian em-
ployees of the Department of Defense
(DOD), retired military personnel and
dependents. These charters are supposed
to be conducted pursuant to the Board's
general rules for pro rata charters since
there are no special provisions governing
military charters of this type. By the end
of 1969, it had become apparent to the
Board that the charters were being
operated in violation of the Board’s rules
and raised serious regulatory problems.
For example, participants were being
solicited by travel agents through wide-
spread advertising of a series of flight
dates, flights were being advertised at flat
one-way and round-trip fares rather
than at the prorated share of the total
charter price, and subterfuges were being
employed by certain travel agenits to
avoid the prohibition against chartering
to travel agents.

These practices, together with the
charter operators’ acceptance and
solicitation of ever-enlarging categories
of civilian groups which had none of the
burdens and obligations of overseas mili-
tary service, tended to make these char-
ters less and less distinguishable from in-
dividually ticketed services, and thus
violative of the distinction which the
Board by law has to maintain. In addi-
tion, the acceptance of essentially civil-
ian traffic on charters ostensibly con-
ducted for the benefit of active-duty
military personnel overseas was unfair
to those civilian groups who remained in-
eligible for those charters.

At the same time, it had become clear
that the general charter rules do not
adequately meet the special needs of
military personnel stationed overseas.
For example, the restrictions on one-way
passengers and on intermingling passen-
gers tend to curtail the availability of
lawfully operated pro rata charters for
stateside visits by military personnel.

It was to deal with these various prob-
lems that the Board proposed the new
rule set out in EDR-173C, and we turn
now to discuss the specific features of the
proposed rule, the comments received
thereon, and our conclusions.

I. MODIFICATIONS OF ELIGIBILITY
CLASSIFICATION

Many commenting parties have urged
enlargement of the class of persons who
would be eligible for the new class of
charter. It has been suggested, variously,
that eligibility be extended to such ad-
ditional categories as military personnel
stationed in the Unifed States, retired
military personnel, DOD civilian em-
ployees (or at least those who are sta-
tioned abroad), National Guardsmen,
reservists, all veterans of the armed
seryices, and the respective families of
these persons.

The arguments against our proposed
exclusion of these additional categories
of persons from eligibility for participa-
tion in the new class of charters are
of two kinds. First, it is argued that
failure to include such persons would
be an unfair curtailment of their own

rights. It is said, for example, that
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reduced-rate travel has become a rec-
ognized fringe benefit of past and pres-
ent military service and civilian em-
ployment with DOD, and that retired
and active military personnel frequently
cannot afford the cost of scheduled air
fares. With regard to DOD civilian em-
ployees working overseas, in particular,
it is pointed out that they have special
fransportation needs similar to those of
overseas servicemen. Second, it is argued
that the exclusion of such large numbers
of potential charter participants would
necessarily result in lower frequency of
flights, and higher costs, for our in-
tended beneficiaries—the overseas mili-
tary personnel and their families. In
support of this argument, it is urged that
the low cost of military charters depends
upon high load factors, high utilization,
and minimization of ferrying charges.

Our reasons for proposing to limit
eligibility for the new class of charter
to military personnel stationed overseas,
and their immediate families, were set
forth in EDR-173C. We recognized that
their special travel needs could not be
satisfactorily met by our existing charter
rules, and, out of concern for their mo-
rale, we sought to fashion a special class
of charters for their benefit. But at the
same time, we tentatively concluded that
extending the privileges of this excep-
tional charter rule to additional classes
of beneficiaries would compromise the
legally required distinction between
charter service and individually ticketed
service, as discussed above. Moreover, we
believed that extending to those addi-
tional classes of citizens the special
privileges of participation in the pro-
posed new charter would be unjustifi-
ably discriminatory against other citi-
zens, Accordingly, we proposed to limit
the application of the new rule solely
to military servicemen stationed in for-
eign countries, and their immediate
families. Our present determination is
to adhere to that basic view, but with
the two following modifications.

1. Expansion of eligibility to service-
men stationed outside of 48 contiguous
States. First, we have concluded that it
would be needless and arbitrary to limit
the rule fo military personnel stationed
in foreign countries, thereby excluding
servicemen stationed in Alaska, Hawaii,
and U.S. territories and possessions. The
distance and cost of travel between such
points and points within the contiguous
48 States is comparable, in many cases,
to that of travel between foreign points
and the United States."

2. Ezpansion of eligibility to U.S. citi-
zen civilian DOD employees serving
abroad. Second, upon further considera~
tion of our tentative conclusions, we are

* Actually we indicated in EDR-173C that
we would be prepared to authorize charters
to remote territories and possessions if such
charters could be shown to be economically
practicable. However, we are now persuaded
that it would be unreasonable to require
an advance showing of the economic prac-
ticability of these operations. The only test
should be whether the operator is willing
to assume the risks of the program, while
complying with our regulatory requirements.
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now inclined toward the view that this
class of charter should be available to
DOD civilian employees who are U.S.
citizens serving side by side with U.S.
military personnel in places which are
far distant from their homes. We are
therefore extending eligibility to DOD
civilian employees who are U.S. citizens
stationed with U.S. military personnel in
foreign countries, or in a U.S. territory or
possession, and to their immediate fami-
lies. Unlike the other mentioned classes
of persons, whom we have now finally
decided to exclude, we find that these
civilian DOD employees also have special
travel needs—not substantially distin-
guishable from those of the military
personnel alongside whom they serve
abroad—for low-cost transportation to
their homes in the United States, as well
as the same difficulties in enjoying char-
ters available under our existing regula-
tions. Moreover, as the Airlift Panel has
observed, the size of this class of DOD
civilian employees is not so large as to
jeopardize the fundamental concepts of
our charter rules, as described above.
However, we have determined not to ex-
tend eligibility to civilian DOD employees
stationed in Hawail or Alaska, since
they—unlike military servicemen sta-
tioned in those States—may generally be
expected to have their permanent homes
near their places of employment.*®

Nor can we find that the public inter-
est warrants the extension of eligibility
hereunder to any of the other afore-
mentioned classes. Thus, we have deter-
mined not to depart from our tentative
conclusion in EDR-173C, that U.S.-based
military personnel and DOD civilian em-
ployees, or retired military personnel,
and their respective families, are no more
entitled to participate in this special
class or charter than any other active
or retired Government employees, or, for
that matter, any other citizens. Indeed,
the named classes of persons are more
likely than most ecitizens to be able to

arrange vacation travel with presently
lawful pro rata charters organized
through recreational clubs, military as-

1 Qur determination herein to expand eli-
gibllity for participation in overseas military
personnel charters to the described category
of DOD civilian employees reflects, among
other factors, our deference to the views of
the AIrlift Panel that these charters ‘“‘con-
tribute significantly to the morale and wel-
fare of our. military and DOD civilian per-
sonnel stationed abroad and their depend-
ents." H.A.S.C, No. 92-37, p. 7438. We are of
course mindful that our decision to exclude
from eligibility those DOD civilian employees
who are U.S. citizens stationed in Hawali or
Alaska Is not in complete accord with the
literal terms of the Airlift Panel’s recom-
mendation that eligibility should be ex-
tended to all such DOD civilian employees
“‘assigned outside the continental limits of
the 48 States * * *" (Ibid.); but, on the other
hand, we believe that our decision fully
accords with the underlying objective of the
Airlift Panel's recommendations, namely,
that this new class of charters “should be
performed for the purpose of uniting families
to minimize the hardship of family separa-
tions during extended overseas tours rather
than for low-cost vacation travel.” Id. at p.
7437.
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sociations, and other charterworthy
groups and organizations; and some may
even fravel on a space-available basis!
In this connection, we again emphasize
that the rule being adopted herein will
not affect any person’s eligibility for
charter transportation under the Board's
general charter rules

3. Effect of limited eligibility on sery-
ice and price to eligible participants. Nor
can we accept the argument that expan-
sion of the eligible class is necessary in
order to avoid reducing flight frequency
or raising charter prices from the levels
prevailing under the existing so-called
military charter system. Since, as we ex-
plained above, the existing system is be-
ing operated in violation of our charter
rules, we can hardly be receptive to an
argument predicated on the proposition
that this unlawful system should be per-
petuated simply because it offers cheap
prices and high flight frequencies. More-
over, even if the argument were legally
tenable, we have never received persuas-
sive data to provide a firm factual basis
for the prediction that by so limiting
eligibility we would effectively destroy the
attractiveness and usefulness of military
charters. The estimates which the
charter operators have supplied at vari-
ous stages of this proceeding, and in
testimony before the Airlift Panel, are at
marked variance with each other and are
unsupported by meaningful traffic sta-
tistics.” Indeed, even if it were assumed
that as much as 50 percent of the traffic
will be eliminated under the eligibility
provisions being herein adopted, it would
not necessarily follow that the prices of
the flights would thereby be significantly
affected. We observed in EDR-173C that
the military charter operators’ prices
have not exactly correlated with volume,
noting that, for example, the Davis price
in 1969 was as low as $65 per passenger
from Frankfurt to New York, while in

1 The Alrlift Panel found that free air
transportation on a space-available basis Is
now more readily available from the Military
Alrlift Command than during the period
1968-69. (H.A.S.C. No. 92-37, pp. 7436, 7438.)

# Dayis' argument that reservists, National
Guardsmen, and civilian and military per-
sonnel of DOD share no less affinity than do
the employees of any large single business
corporation is not to the point. This argu-
ment goes to the question whether such
persons are eligible for regular pro raia
charters under our general rules, bul s
largely irrelevant to the present issue. What
we must here determine is whether these
persons should be eligible for a newly created
class of charter which will not include re-
quirements of our existing affinity gharler
rules, such as those provisions governing pro
rata pricing and intermingling of passengef?;

BIn its comment upon EDR-173, D:wtl
estimated that 15 percent of its traffic woul
be eliminated under the eligibility provisloni
which were later proposed in EDR-173C: bul
in response to questioning by the Pane‘v
counsel for Davis estimated that 30 percer”
to 40 percent of its traffic would be cumm
nated (H.A.S.C. 92-85, p. 7318), Shoftour, .
its comment to EDR-173C, estimated tl};
55 percent would be eliminated. Counsel o
USC told the Panel that nearly half of l{% 5
traffic would be eliminated. (H.A.S.C. 92-39
p. 7280.)
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1970, with much greater volume, it was
$80 between those points. Finally, the
hypothesis that a decrease in a charter
operator’s volume need not cause an in-
crease in prices is supported by an analy-
sis of the business of charter operators,
as distinguished from that of direct air
carrier, These charter operators do not
own aircraft or even invest in a fixed-
term lease of aircraft; they merely
charter from direct air carriers such
capacity as they require. Thus, unlike di-
rect air carriers, they are not bound by
economic necessity to maintain high air-
crait utilization. While a direct air car-
rier must perform a minimum number of
flights per week to prevent its aircraft
from remaining unprofitably idle on the
ground, charter operators can tailor their
charter commitments to their needs.”
Consequently, we are not persuaded
that the eligibility restrictions will pre-
vent the charter operators from main-
taining the high load factors which are
necessary for low prices. Load factors are
a'function of both traffic and capacity;
and the military charter operators, abil-
ity to control their capacity will enable
them to maintain high load factors not-
withstanding a possible decrease in traf-
fic. Thus, even if we concede that the ire-
quency of flights will be somewhat re-
duced from present levels, so long as ab
least half of the present traffic remains
eligible,” reductions in frequency should
not be so great as to substantially incon-
venience the participants. It appears
from the comments and the testimony
before the Airlift Panel that approxi-
mafely 1,222 flights were arranged by the
three military charter operators in
1971; * thus, a 50-percent drop in fre-
Quency would still leave 611 flights.

II. TECHNICAL MODIFICATIONS

1. Advertising, Several comments have
urged that the proposed prohibition
against advertising and soliciting within
the United States and its territories and
Possessions is unduly restrictive. The pro-
posed prohibition was intended to pre-
vent these charters from being adver-
tised among persons who are ineligible
for participation, and we must retain
that objective. However, we have now
toncluded that the proposed prohibition
s unduly broad and might even prevent
advertisement from reaching many eli-
gible participants in the United States,
f;lc}l as persons in this country who are

the immediate family of a military
iemceman stationed abroad. We are
her.efore modifying the prohibition
ﬂgams_t advertising, by replacing the geo-
8raphical limitation with a limitaton on
the type of media which may be used. Ac-

e 0

W
mucxtl: (f)%ct, it appears from the record that
eandd the capacity which the military
Hitehas &pemtor& in particular, have been
plis o g from the direct air carriers is sur-
g O:P*!Clty. such as an empty return leg
i s thi;way conventional charter trip, and
price, Space avallable at a relatively low

A3 Indicated
Servative estlmat,:

" 800

arlier, 50 percent is a con-
by uSc'b:r Davis, 400 by Shoftour, and 222
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cordingly, § 372.21 limits solicitation by
charter operators to advertising in mili-
tary-oriented media.”

2. Bonds and escrows. Davis and
Shoftour recommend that the Board
modify the proposed requirements for
safeguarding customers’ deposits. The
proposed rule would have required a
$100,000 surety bond plus a depository
agreement with a bank, or, in the alter-
native, a bond in an amount not less
than the maximum fare held out for
charter flights scheduled during each
calendar month, multiplied by 90 percent
of the number of available seats on such
flights. Both Davis and Shoftour argue
that the depository agreement would
be administratively impracticable, and
Shoftour adds that the straight surety
alternative would require such large
honds as to be unduly onerous.

The two alternative methods which we
proposed for safeguarding customers’
deposits are adapted from those which
we have prescribed for study group
charter operators and inclusive tour
operators, under Parts 373 and 378, re-
spectively. Those methods have proved to
be generally satisfactory and we shall
adopt them as alternatives available to
military charter operators under this
rule. However, since the military charter
operators, unlike the operators of study
group and inclusive tour charters, deal
only with transportation services and
receive customers’ deposits only with re-
spect to such services, we shall offer them
a third alternative, adapted from the
escrow requirement which we have im-
posed on supplemental air carriers, un-
der Part 208. The escrow procedure will
permit the operator to meet our security
vequirements by escrowing an amount
equal to the sum, computed monthly, of
the customers’ deposits in excess of 25
percent of the operator's net worth, and
by furnishing a $100,000 surety bond.”*
Of course, since the amount of funds to
be escrowed varies with the amount of
the operator’s net worth, availability of
this third alternative will be conditioned
upon the operator's periodic submission

17 It is noted that scheduled carriers now
have in effect special “overseas military"
fares which are competitive with those of
the charter operators. Pan American, which is
one of the scheduled carriers having such
fares, argues that it is unfair to allow the
military charter operators to solicit passen-
gers on radio and television stations operated
by the U.S. Armed Forces, so long as the
Armed Forces networks, which are noncom-
merecial, do not allow scheduled carriers to be
identified in a “solicitation” sense in their
broadcasts. The Board, of course, in permit-
ting charter operators to advertise on Armed
Forces broadcasts, does not purport to in-
fluence the advertising policies governing
such broadcasts. The charter operators re-
main fully subject to whatever restrictions
the Armed Forces stations may impose upon
commercial advertisers; but we assume that
Armed Forces stations will apply their rules
even-handedly to the charter operators and
the scheduled carriers, both of which are
commerclal enterprises.

13'This is essentially the same procedure
suggested by Shoftour, except that we are
requiring a $100,000 bond in addition to the
esCIrow,
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to us of financial data disclosing his net
worth.

3. Foreign banks. The proposed rule
contemplated the use of both U.S.-regu-
lated banks and certain foreign banks for
purposes of the depository arrangement.
We have now determined to require that
only U.S.-regulated banks be used for
purposes of the depository or escrow
arrangements being provided herein.*®
Since participants in charters under this
rule will be U.S. military and U.S. civilian
employees of DOD, and their families, it
seems more appropriate that banks used
to safeguard their deposits should be
subject to the regulatory jurisdiction of
U.S. agencies, in the event that a con-
troversy arises with respect to the bank’s
conduct as depository or escrowee. More-
over, Davis says that European banks are.
not even geared to handle depository ar-
rangements of the type contemplated in
the proposed rule, so that the use of for-
eign banks in connection with this rule
might even be impractical.

4. Surety company qualification. The
proposed rule provided that a bonding or
surety company would be qualified for
purposes of the military charters only if
the company’s surety bonds are accepted
by the Interstate Commerce Commission
under 49 CFR 1084.6 and the company is
listed in Best's Insurance Reports (Fire
and Casualty) with a general policy-
holders’ rating of “A’” or better. The
purpose of the proposed absolute stand-
ard was to relieve the Board from the
burden of determining the qualifications
of bonding companies on a case-by-case
basis. Subsequent to the issuance of
EDR~173C, we issued SPDR-26" in
which we have proposed inter alia, to
adopt the same absolute standard for
surety bonds pursuant to Parts 373"
378, and 378a ™ of the Board's special
regulations.

ATFS and Vacations have commented
adversely on this aspect of the proposal.
While they have no direct interest in this
proceeding, they are concerned that our
adoption here of an objéctive standard
for surety companies would constitute
a prejudgment of the very same issue
which they are opposing in our pending
rule making proceeding initiated by
SPDR-26, where they are interested par-
ties. We are of the view that the stand-
ards for acceptable surety companies
with regard to military charters should
be consistent with those in the other
parts of the Board's regulations. Ac-
cordingly, we have determined not to
adopt the proposed standard at this time
for the purpose of this particular pro-
ceeding, but rather to defer the question
to the more general rule making pro-
ceeding in SPDR~26. Thus, pending our

¥ The rule being adopted herein, like the
proposed rule, requires that the U.S, bank be
a bank, savings and loan association, or other
financial institution insured by the Federal
Deposit Insurance Corporation or the Federal
Savings and Loan Insurance Corporation.

2 QOct. 26, 1971, 36 F.R. 20895 (Docket
23940).

= Study group charters.

= Inclusive tour charters.

# Contract bulk inclusive tours,
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final action on SPDR~26, the standard
for an acceptable surety company under
this new Part 372 will be that which is
presently contained in Parts 373, 378,
and 378a. By the same token, such stand-
ard as we may ultimately adopt in
SPDR~-26 for Parts 373, 378, and 378a,
would at the same time be adopted for
this Part 372, by parallel amendment, so
as to maintain consistency among all our
charter rules on this question.

5. Foreign air carriers. Our proposal
contemplated that charters under this
rule would be operated by foreign air
carriers as well as U.S, air carriers. Cap-
itol, Pan American, and TIA contend
that foreign air carriers should not be
allowed to participate in the newly au-
thorized class of overseas military char-
ters. In support of this contention, it is
urged that the participation of foreign
carriers would adversely affect the U.S.
balance of payments, and would be in-
appropriate in view of the uniquely mili-
tary nature of the traffic. Additionally,
TIA says that a number of European
countries have more restrictive policies
with regard to landing rights of U.S.
supplementals than does the United

tates with regard to supplementals of

ose counfries, and that any inclusion
of foreign air carriers in this new class
of charters should be the subject of bar-
gaining in negotiations on the issue of
such landing rights.

We believe that there is merit to the
arguments against permitting foreign
air carriers to perform the military
charters which we are newly authorizing
herein. Although the military charter
operations are commercial ventures, all
of the traffic on those flights will be re-
lated to the U.S. defense effort; thus, it
seems quite appropriate that it move
only on U.S. carriers. Nor does it appear
that the elimination of foreign carriers
from participation in the market would
have any significant effect upon the mili-
tary charter operators’ ability to obtain
capacity. The record of the hearings be-
fore the Airlift Panel indicates that, here-
tofore, a preponderance of the operators’
capacity has been purchased from U.S.
air carriers.®* Thus, we have tentatively
determined not to authorize foreign air
carriers to perform these charters. How=-
ever, in order to avoid disruption of ar-
rangements for charter transportation
of military personnel and their immedi-
ate families, via foreign air carriers,
which may have already been made for
the 1972 summer season, we will permit
foreign air carriers to perform charters
under this rule until October 1, 1972,

Moreover, to emphasize that this as-
pect of the rule is only tentative, we are
issuing contemporaneously herewith a
supplemental notice of proposed rule
making * which invites comments upon
the precise issue whether foreign air car-
riers should be permanently authorized
to operate the class of charters estab-
lished hereunder.

6. Split charters. Our proposal con-
templated that this new class of char-

2 H.AS.C. 92-35, pp. 7296, 7319, and 7323.
# EDR~173F/SPDR~-26C.
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ters would be authorized only on the basis
of an “entire capacity” charter. Upon
further consideration, and in light of the
comments received, we have now deter-
mined that there is no real justification
for this restriction. We will therefore
permit split charters to be operated for
this new class of charter to the same ex-
tent, and subject to the same limitations,
as when operated in connection with
other authorized classes of charters.
Thus, the military charter operators will
be able to obtain space on a less-than-
planeload basis, so long as the charter
for each group participating in the flight
covers at least 40 seats, and the par-
ticipating chartering groups in the ag-
gregate engage the entire capacity of the
aircraft.

7. Tariffs. We have proposed to require
the charter operators to file tariffs show-
ing all rates, fares, and charges for the
charter trips as well as the rules, regu-
lations, practices, and services in connec~
tion with the transportation. Addition-
ally, in order to protect charter par-
ticipants from unreasonable or
discriminatory fares and conditions, we
proposed to provide that the tariffs be
subject to suspension, rejection, or can-
cellation by the Board, on reasonable
notice but without the necessity of an
evidentiary hearing,

AMEXCO and Shoftour argue that the
tariff requirements would be unduly
burdensome. Shoftour adds that the pro-
posed suspension, rejection, or cancella-
tion power is unnecessary because the
adherence by charter operators to
reasonable rates would be assured, both
by natural market forces and by the
constant background presence of DOD as
a protector of the military charter par-
ticipants. Moreover, Shoftour argues
that the power to cancel without hearing
would be contrary to the requirements of
title X of the Act. Davis supports the pro-
posed requirement for filing tariffs, but
opposes the proposed provision for sus-
pension or cancellation without hearing,
arguing that the rules should authorize
only the rejection of improperly filed
tariffs and the establishment of mini-
mum and maximum rates after investi-
gation and hearing. Davis maintains that
the charter operators’ prices will be de-
pendent upon cost levels and competi-
tive pressures, and that the threat of
retroactive cancellation could inhibit the
successful marketing of the charters; nor
is such cancellation necessary, says
Davis, where the Board has the oppor-
tunity, in the first instance, to reject im-
properly filed tariffs and to investigate
unreasonably low tariffs. Pan American,
on the other hand, supports the proposal
to require tariff filings, subjects to sus-
pension, rejection, and cancellation, in
order that the Board may regulate the
extent of price markups to the service-
man and prevent overreaching with re-
spect to the rules of the indirect air car-
riers regarding refunds, cancellations,
and the like.

Upon consideration of the comments,
we have determined to adopt the provi-

sions relating to tariffs as proposed. It
is true that we do not require tariffs to
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be filed by operators of study group tours
and inclusive tours, but, as noted above,
the operators of military charters are
unique inasmuch as they provide only air
transportation services. Consequently,
their role vis-a-vis their customers is
really more analogous to that of a direct
air carrier than to those tour operators
whose prices reflect a variety of services
other than air transportation and thus do
not lend themselves to tariff procedures,
Although we hope that natural market
forces and observation by DOD will tend
to minimize overcharging and related
problems,” we are charged with the ulti-
mate responsibility for insuring that the
operations which we are herein author-
izing will be conducted in a manner con-
sistent with the public interest.
However, we are withdrawing the pro-
posed provisions for suspension, rejec-
tion, or cancellation of such tariffs. At the
time we issued our proposal, the Board
had no statutory authority to take such
action with respect to tariffs covering
foreign air transportation, and we there-
fore considered it desirable to condition
our authorizations to this new class of
indirect air carriers upon the reservation
to the Board of such powers. Since that
time, the Board’s authority has been ex-
panded by enactment of Public Law 92-
259 (86 Stat. 95), which amended various
provisions of the Federal Aviation Act ol
1958. Under the Act, as so amended, the
Board is now empowered to suspend,
pending a hearing, tariffs in foreign air
transportation and to reject or cancel
such tariffs after hearing. We believe that
our new statutory powers to deal ei-
fectively with foreign air transportation
rates and practices will enable us to ex-
.ercise adequate regulatory supervision of
the tariffs filed by the charter operators
hereunder, so that we need not adopt the
proposed provisions for reserved powers.

Moreover, as will appear infra.'it is
contemplated that some flights will be
operated during the coming summer séa=
son pursuant to arrangements which
were made prior to the adoption of the
rules contained herein. In recognition
of the fact that, at the time such ar
rangements were made, the charter op-
erators had no tariffs on file, the mn.ff
filing rules being adopted herein will
not become effective until October L
19727 ‘

8. Record retention. We are adqpt-mg
record retention requirements consistent

% Tn this connection, we note thal ng
Office of Consumer Affairs receives i‘v‘“gn;s.
cant number of complaints about varlti\‘l_s ';p'
pects of the existing “military charter e
erations, indicating that DOD's P"‘f‘f 5
interest in protecting participants does T
afford complete protection to the custo!
of these charter operators. ATing

= Although eﬂecmeness of the tarmorctii-lﬁ
requirement is being postponed ‘"““‘ mment
1972, there will of course be 1o postPOneil’
of the effectiveness of the prohibitl”
agalnst undue or unreasonable prefe“‘nr Tits
advantages or unjust discrlminations_ odmn'
due or unreasonable prejudices or d':“a o
tages, contained in sec. 404 (b) of the i
§ 372.22 of the part belng adopted hereii:

ces of
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with those in effect for study group char-
terers™ and inclusive tour operators.”
Although this provision was not specif-
jeally included in our proposal, we find
good cause to adopt it now without for-
mal proceedings thereon. It is in the
nature of a purely technical provision,
desirable from our standpoint in order to
facilitate enforcement, but without being
in any way burdensome to the operators.

9. Effective date. We have determined
to make this rule effective immediately,
since it imposes no burden on anyone but,
rather, prescribes the terms and condi-
tions upon which a new class of charters
may be performed by direct air carriers
and a new class of indirect air carriers
may be authorized to operate such char-
ters. However, we recognize that travel
arrangements for the summer season of
1972 may already have been innocently
made under the existing system of so-
called military charters. We are in accord
with the Airlift Panel that undue hard-
ship to innocent persons should be
avoided. We have therefore determined
to grant, as proposed in EDR~-173C, in-
terim operating authority to those char-
ter operators who were engaged in these
operations on August 27, 1971. Moreover,
until October 1, 1972, flights performed
pursuant to agreements already made by
these operators with direct air carriers
and foreign air carriers shall be per-
mitted to include passengers drawn from
classes of persons which have been re-
garded by these operators as eligible for
the so-called military charters.

In consideration of the foregoing, the
Civil Aeronautics Board hereby adopts
Part 372 of its special regulations (14

CFR Part 372), effective June 3, 1972, as
follows:

Subpart A—General Provisions

Sec,
3721  Applicabllity,
8722 Definitions,
3723 Walver,
3724 Enforcement,
3725 Suspension or revocation of author-
ity.
Subpart B—Exemption

37210 Exemption.

Subpart C—Conditions and Limitations

87220 Requirement of operating authoriza-
tion,

Solicitation.

Discrimination.

Methods of competition.

Surety bond, depository agreement,
€scrow agreement,

Tariffs to be filed for charter trips.

Prohibition on operations unless tar-
iffs are observed,

Name of operator,

Record retention,

: Subpart D—Operating Authorization
37230 Application.
37231 Issuance,
37232 Effective period.
37233 Nontransferabuity.
e

:%: (éF'R 373.8.
24 37 FR 378.7. See also EDR-218/SPDR—

FR.
EroUp cha m]:)z? (proposed rule for travel

37221
37222
372,23
37224

372.25
372,26

37227
37228
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Subpart E—Reporting Requirements
372.40 Reporting requirements,

AurHoRITY: The provisions of this Part 372
issued under secs. 101(3), 204(a), 401, 407,
and 416(a) of the Federal Aviation Act of
1958, as amended, 72 Stat. 737, as amended,
743, 754, as amended, 766, as amended, and
771: 49 U.S.C. 1301, 1324, 1871, 1377, and
1386.

Subpart A—General Provisions
§ 372.1 Applicability.

This part establishes the terms and
conditions governing the furnishing of
overseas military personnel charters in
air transportation by direct air carriers
(and, until October 1, 1972, by foreign
air carriers) and by overseas military
charter operators. This part also relieves
charter operators from the provisions of
section 401 of the Act, for the purpose of
enabling them to provide overseas mili-
tary personnel charters utilizing aircraft
chartered from such direct air carriers
(and, until October 1, 1972, foreign air
carriers) . Nothing contained in this part
shall be construed as repealing or amend-
ing any provisions of any of the Board's
regulations, unless the context so
requires.

§ 372.2 Definitions.

As used in this part, unless the context
otherwise requires—

«“Charter” means overseas military per-
sonnel charter.

“Charter operator” means overseas
military personnel charter operator..

“Charter participant” means a mem-
ber of the overseas military personnel
charter group.

“Charter price” means the total
amount of money paid by the charter
participant to the charter operator for
air transportation.

“Immediate family” means only the
following persons: The spouse, children,
and parents of military personnel on
active duty with the U.S. Armed Forces
(including Coast Guard) stationed out-
side the 48 contiguous States of the
United States and the District of Co-
lumbia, and the spouse, children, and
parents of civilian employees of the De-
partment of Defense who are citizens of
the United States and are stationed in a
foreign country, or in a U.S. territory or
possession, where U.S. military person-
nel are stationed.

“Overseas military personnel charter”
means a charter, either one-way or
round-trip, limited to military person-
nel on active duty with the U.S. Armed
Forces (including the Coast Guard), sta-
tioned outside the 48 contiguous States
of the United States and the District of
Columbia, and/or civilian employees of
the Department of Defense who are citi-
zens of the United States and are sta-
tioned in a foreign country, or in a U.S.
territory or possession, where such U.S.
military personnel are stationed, and/or
the immediate families of the foregoing
persons, where the following conditions
are met: (a3 All military personnel and
civilian employees of the Department of
Defense participating in the charter are
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on official furlough, leave, pass, or other
authorized absence from duty, and (b)
the transportation is between a place in
the 48 contiguous States of the United
States or the District of Columbia and &
place in Alaska, Hawaii, or a territory or
possession of the United States, or a for-
eign country in which military person-
nel of the United States are stationed.

“Overseas military personnel charter
operator” means any citizen of the
United States, as defined in section 101
(13) of the Federal Aviation Act (49
U.S.C. 1301(13)) authorized hereunder
to engage in the formation of overseas
military personnel charter groups and
who complies with the provisions of this
part.

“Person” means any individual, firm,
association, partnership, or corporation.

§ 372.3 Waiver.

A waiver of any of the provisions of
this regulation may be granted by the
Board upon its own initiative, or upon
the submission by a charter operator of a
written request therefor: Provided, That
such a waiver is in the public interest and
it appears to the Board that special or
unusual circumstances warrant a depar-
ture from the provisions set forth herein.

§ 372.4 Enforcement.

In case of any violation of the provi-
sions of the Act, or this part, or any
other rule, regulation, or order issued un-
der the Act, the violator may be subject
to a proceeding pursuant to sections 1002
and 1007 of the Act before the Board or
a U.S. district court, as the case may be,
to compel compliance therewith, to civil
penalties pursuant to the provisions of
section 901(a) of the Act, or in the case
of willful violation, to criminal penal-
ties pursuant to the provisions of section
902(a) of the Act; or other lawful sanc-
tions.

§ 372.5 Suspension or
authority.

The Board reserves the power to sus-
pend the authority of any charter op-
erator, without hearing, if it finds that
such action is necessary in order to pro-
tect the rights of the traveling publie, or
to revoke such authority for cause.

Subpart B—Exemption
§ 372,10 Exemption.

Subject to the other conditions of this
part, charter operators are hereby re-
lieved from the provisions of section 401
of the Act.

Subpart C—Conditions and
Limitations

revocation of

§ 372.20 Requirement of operating au-
thorization.

No person shall engage in air trans-

portation as an overseas military per-

sonnel charter operator by organizing,

providing, selling, or offering to sell, solic-
iting or advertising an overseas military
personnel charter or charters unless
there is in force an operating authoriza-
tion issued by the Board pursuant to
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§ 372.31 authorizing such person to en-
gage in such transportation: Provided,
That any person engaged in operations
as an overseas military personnel charter
operator on August 27, 1971, may con-
tinue so to engage and be relieved of
complying with § 372.24, until such time
as the Board shall pass upon an applica-
tion for an operating authorization, if
within 45 days after the effective date of
this part sych person files an application
pursuant to § 372.30: And provided fur-

« ther, That until October 1, 1972, the pas-
sengers participating in a charter flight
performed pursuant to an agreement be-
tween any such person and any direct air
carrier or foreign air carrier, which was
fully executed prior to the effective date
of this Part 372 and a copy of which is
filed with the Board (Director, Bureau of
Operating Rights) no later than 14 days
after the effective date of this part, may
be drawn not only from the eligible
classes of persons specified in § 372.2, but
also from the following additional classes
of persons, and the members of their im-
mediate families; U.S. military personnel
stationed anywhere in the United States;
retired U.S. military personnel; and
civilian employees of the Department of
Defense stationed anywhere in the
United States.

§ 372.21 Solicitation.

Solicitation of charter participants
through advertising by charter operators
shall be restricted to the following:

(a) Radio and television stations oper-
ated by the U.S. Armed Forces:

(b) Newspapers, periodicals, or other
printed media disseminated and distrib-
uted primarily among military person-
nel or civilian employees of the Depart-
ment of Defense: Provided, however,
That any printed advertisement of a
charter operator shall include a state-
ment explaining that eligibility for par-

_ticipation in such charters is limited to
military servicemen who are stationed
outside of the 48 contiguous States and
the District of Columbia, and/or U.S.
citizen civilian DOD employees who are
stationed in a foreign country, or a U.S.
territory or possession, where U.S. mili-
tary personnel are stationed, and their
respective immediate families.

§ 372.22

No charter operator shall make, give,
or cause any undue or unreasonable pref-
erence or advantage to any particular
person, port, locality, or description of
traffic in air transportation in any re-
spect whatsoever or subject any particu-
lar person, port, locality, or descrip-
tion of traffic in air transportation to
any unjust discrimination or any undue
or unreasonable prejudice or disadvan-
tage in any respect whatsoever.

§ 372.23 Methods of competition.

No charter operator shall engage in
unfair or deceptive practices or unfair
methods of competition in air trans-
portation or the sale thereof.

§ 372.24 Surely bond, depository agree-
menl, escrow agreement,

(a) Before selling or offering to sell,
soliciting or advertising any charter

Diserimination.
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flight, a charter operator shall comply
with one of the three following require-
ments:

(1) The charter operator shall furnish
a surety.bond in an amount not less than
the maximum fare held out for charter
flights proposed to be operated during
each calendar month multiplied by 90
percent of the number of available seats
on such flights: Provided, however, That
the liability of the surety to any charter
participant shall not exceed the charter
operator's applicable tariff fare. Such
bond shall be filed with the Board not
less than 45 days prior to the commence-
ment of the calendar month covered by
the bond together with a list of flights
proposed to be operated during the
month showing charter price, departure
dates, equipment to be used for each
flight and the seating capacity: Pro-
vided, however, That the amount of the
bond shall be increased if additional
charter flights are proposed or may be
reduced if proposed charter flights are
canceled, in which event a substitute
bond and amended list of proposed
flights shall be filed with the Board
within 10 days of the date that the
charter operator adds flights or cancels
flights previously proposed, but in no
event later than 2 days prior to the
operation of any such additional charter
flights; or

(2) The charter operator shall—

(i) Furnish and file with the Board a
surety bond in the amount of $100,000
for the protection of the charter partic-
ipants: Provided, however, That the lia-
bility of the surety to any charter partic-
ipant shall not exceed the charter oper-
ator's applicable tariff fare; and

(ii) Enter into an agreement with a
bank, the terms of which shall include
the following:

(@) Each participant rhall pay for his
deposit and subsequent payments com-
prising the charter participant's tariff
fare only by check or money order pay-
able to such bank which shall maintain
a separate accounting for each flight:
Provided, however, That if the partici-
pant makes a cash deposit, the charter
operator who receives such cash deposit
shall forthwith remit to the designated
bank a check for the full amount of the
deposit;

(b) The bank shall not pay the air
carrier the charter price for the trans-
portation earlier than 60 days (includ-
ing day of departure) prior to the sched-
uled day of departure of the originating
or returning flight, upon certification of
the departure date and price by the
charter operator;

(¢) The bank shall reimburse the
charter operator for refunds made by
the latter to the participants upon writ-
ten notification from the charter opera-
tor;

(d) If the charter operator notifies the
bank that a flight has been canceled, the
bank shall make the applicable refunds
directly to the participants;

(e) Except as provided in item (¢) of
this subdivision, the bank shall not pay
any funds from the account to the
charter operator prior to 2 banking days
after completion of each flight when the

REGISTER, VOL. 37, NO. 108—SATURDAY, JUNE,

balance in the account shall be paid to
the charter operator upon certification of
the completion date by the charter oper-
ator and direct air carrier;

(f) Notwithstanding any provisions
above, the amount of total deposits re-
cuired to be maintained in the depository
account of the béa.nk may be reduced by
one or both of the following: The amount
of surety bond in the form prescribed
herein in excess of the minimum hond
required by subdivision (i) of this sub-
paragraph; an escrow with the desig-
nated bank of Federal, State, or munici-
pal bonds or other negotiable securities
which are publicly traded on a securi-
ties exchange: Provided, That such other
securifies shall be substituted for cash
in an amount no greater than 80 percent
of their market value at time of deposit
in escrow with the bank: And provided,
further, That should the valuation of
such other securities decrease in an
amount in excesu of 20 percent of the
valuation at time of original deposit, ad-
ditional securities shall be placed in es-
crow so as to compensate for such de-
crease in value below 20 percent; or

(3) The charter operator shall:

(i) Furnish and file with the Board a
surety bond in the amount of $100,000
for the protection of the charter partic-
ipants: Provided, however, That the
liability of the surety to any charter par-
ticipant shall not exceed the charter op-
erator’s applicable tariff fare; and

(ii) Enter into an agreement with a
bank, the terms of which shall include
the following:

(a) Whenever the gross amount of
customers' deposits exceeds 25 percent of
the charter operator’s net worth, as com-
puted under generally accepted account-
ing principles, the charter operator shall,
on or before the 30th day of the succeed-
ing month, place in escrow or in trus
with the bank cash in an amount at least
equal to the amount by which such de-
posits exceed 25 percent of its net worth:
Provided, That negotiable securities may
be substituted for cash, but the market
value thereof shall at all times be not
less than the amount of cash for which
they are substituted;

(b) The escrow agreement or the frust
agreement between the bank and the op-
erator shail not be effective until ap-
proved by the Board. Claims against the
escrow or trust may be made only }\'Hh
respect to the nonperformance of alr
transportation.

(b) As used in this section, the term
“bank” means a bank, savings and loan
association, or other financial institu-
tion insured by the Federal Deposit In-
surance Corporation or the Federal Sav-
ings and Loan Insurance Corporation.

(c) Any bond furnished under this
section shall insure the financial respon-
sibility of the charter operator and the
supplying of the air transportation in ac-
cordance with the contract between the
charter operator and the charter pﬁrl’{cl;
ipants, and shall be in the form set fotpi‘)
in the appendix attached to this Part 372
Such bond shall be issued by a reputablé
and financially responsible bonding of
surety company which is legally fﬂlthg{;
ized to issue bonds of that type in )r
State in which the charter originates 0
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in which the charter operator is incor-
porated. For purposes of this section, the
term “State” includes any territory or
possession of the United States, or the
District of Columbia. The Board will con-
sider that a bonding or surety company
is prima facie qualified under this section
if such company's surety bonds are ac-
cepted by the Interstate Commerce Com-
mission under 49 CFR 1084.6 and if such
company is listed in Best’s Insurance Re-
ports (Fire and Casualty) with a general
policyholders’ rating of “A” or better. If
the bond does mot comply with the re-
quirements of this section, or for any
reason fails to provide satisfactory or
adequate protection for the public, the
Board will notify the direct air carrier
and the charter operator, by registered or
certified mail, stating the deficiencies of
the hond. Unless such deficiencies are
corrected within the time set forth in
such notification, the subject charters
shall in no event be operated.

(d) Any bond furnished under this
section shall provide that unless the
charter participant files a claim with
the charter operator within sixty (60)
days after completion of the charter, the
surety shall be released from all liability
under the bond to such charter partici-
pant. The contract between the charter
operator and the charter participants
shall contain notice of this provision.

§372.2.5 Tariffs to be filed for charter
trips.

Effective October 1, 1972, a charter
operator shall not operate or sell or offer
to sell, solicit or advertise, any charter
trips unless such operator shall have on
file with the Board a currently effec-
tive tariff showing all rates, fares, and
charges for such charter trips and show-
ing the rules, regulations, practices, and
services in connection with such trans-
portation,

§372.26 Prohibition on operations un-
less tariff's are observed.

No charter operator shall charter air-
craft to provide air transportation fo
charter‘ participants except in accord-
ance with the rates, fares, and charges
and all applicable rules, regulations, and
other provisions for such transportation
as set forth in the currently effective
tariff or tariffs of the direct air carrier
transporting charter participants; and
1o such operator shall demand, collect,
accept, or receive, in any manner or by
any device, directly or indirectly, or
through any agent or broker, or other-
Wise, any portion of the rates, fares, or
charges so specified in the tariffs of such
air carrier, and shall not demand, accept,
or receive, either directly or indirectly,
?lny brivilege, service, or facility except
t‘°§€ specified in the currently effective
‘ariffs of such direct air carrier.

§372.27 Name of operator.

mlt sh’all be an express condition upon

€ exercise of the exemption herein
igranted and the operating authorizations
asts(;xed hereunder, that the charter oper-
e bruconcemecl, in holding out to the
St ¢ and performing air transportation

vices, shall do so only in a name the

No. 108 FEDERAL

RULES AND REGULATIONS

use of which is authorized under the pro-
visions of Part 215 of this chapter,

§ 372.28 Record retention.™

(a) Every charter operator conducting
a charter pursuant to this part shall re-
tain for 2 years after completion of the
charter or series of charters true copies
of the following documents at its princi-
pal or general office in the United States:

(1) All documents which evidence or
reflect deposits made by, and refunds
made to, each charter participant;

(2) All statements, invoices, bills, and
receipts from suppliers or furnishers of
goods and services in connection with the
charter or series of charters.

(b) Every charter operator shall make
the documents listed in this section avail-
able upon request by an authorized rep-
resentative of the Board and shall per-
mit such representative to make such
notes and copies thereof as he deems
appropriate.

Subpart D—Opéraﬁng Avuthorization
§ 372.30 Application.

(a) Application form. Any person de-
siring to operate as an overseas military
personnel charter operator may apply
to the Board for an appropriate operat-
ing authorization. Such an applicant
shall execute in duplicate an “Applica-
tion for Operating Authorization as an
Overseas Military Personnel Charter Op-
erator” (CAB Form 372). The applica~
tion shall be certified by a responsible
official of such person and shall contain
the following information: ® (1) Date;
(2) name of applicant, trade names, and
name in which authorization is to be
issued; (3) address of principal office
and mailing address; (4) form of organi-
zation (i.e., corporation, partnership,
ete.), State under whose laws company
is authorized to operate and date com-
pany was formed; (5) a list containing
the names of each officer, director, part-
ner, owner, or member of applicant, and
holder of more than 5 percent of out-
standing stock if a corporation, or owner
of more than a 5-percent interest if
other than a corporation; an indica-
tion as to whether or not 75 percent or
more of the voting interest is owned or

controlled by citizens of the United

= Whoever, in any matter within the juris-
diction of any department or agency of the
United States knowingly and willfully falsi-
fies, conceals, or covers up by any trick,
scheme, or device a material fact, or makes
any false, fictitious, or fraudulent statements
or representations, or makes or uses any
false writing of document knowing the same
to contain any false, fictitious, or fraudulent
statement or entry, shall be fined not more
than $10,000 or imprisoned not more than
5 years, or both. Title 18, United States Code
sec. 1001.

™ NoTe: Any person who claims to have
been engaged in operations as an overseas
military personnel charter operator on
Aug. 27, 1971, and who has filed an applica-
tion within 45 days after the effective date
of this part shall also include certification as
to the periods during which it has been con-
tinuously engaged in such operations. (See
§ 372.20.)
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States or one of its possessions; if more
than 5 percent of applicant’s stock is
held by a corporation, an indication must
be made as to whether or not 75 percent
or more of the voting interest in such
corporation is owned or controlled by
citizens of the United States or one of
its possessions; (6) a description of cur-
rent business activities and of former
business experience in, or related to, the
transportation field; (7) description of
operating authority granted applicant
by agencies of the U.S. Government
(such as customs broker, surface or air
freight forwarder, motor carrier, ocean
freight forwarder, etc.), and, if appli-
cable, reasons for revocation or other
termination; (8) list of names of the
officers, owners, etc., of applicants who
have at any time applied for any type of
authority or registration from the Civil
Aeronautics Board and, if applicable,
reasons for revocation or other termi-
nation; (9) list of officers, owners, etc.,
of applicant who have at any time been
employed by or associated with any air
carrier authorized to operate by the Civil
Aeronautics Board indicating dates of
employment and capacity in which em-
ployed; (10) any additional information
in support of application; (11) balance
sheet as of a date not more than 3 months
prior to application and profit and loss
statement for the full year ending as of
date of balance sheet; (12) brief account
of any arrangement by which applicant
will have available financial sources and
facilities of other companies or indi-
viduals; (13) the charter operator's
surety bond and, where applicable; a copy
of the depository, escrow or trust agree-
ment with a bank as provided in
§372.24."

(b) Additional information. The appli-
cant shall also submit such other addi-
tional information pertinent to its
proposed activities as may be requested
by the Board with respect to any indi-
vidual application.

§ 372.31

(a) If, after the filing of an applica-
tion for an operating authorization, it
appears that the applicant is capable of
performing the air transportation au-
thorized by this part as an overseas mili-,
tary personnel charter operator and of
conforming to the provisions of the Act
and all rules and requirements thereun-
der, and that the conduct of such opera-
tions by the applicant will not be in-
consistent with the public interest, the
applicant will be notified by letter. Such
notification will advise the applicant
that, upon the filing of a valid tariff pur-
suant to § 372.25, an operating authoriza-
tion will be issued to the applicant.

(b) If, after the filing of an applica~-
tion for an operating authorization, it
appears that the applicant has not

Issuance.

@ The surety bond and, where applicable,
a copy of the depository escrow, or trust
agreement with the bank should not be filed
with the Board until the applicant is noti-
fied by the Board to do so. See instructions to
CAB Form 372, Appendix A, filed as part of
the original document.
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made a due showing of capability or that
the conduct of operations by the appli~
cant might otherwise be inconsistent with
the public interest, the Board shall by
letter notify the applicant of its findings
to that effect. The Board may dismiss
any such application unless within 30
days of the date of the mailing of such
letter, the applicant has in writing re-
quested reconsideration and submitted
such additional information as it believes
will make the necessary showing, or re-
quested that the application be assigned
for hearing, in which case the applicant
shall outline the evidence to be presented
at such hearing and shall show the need
for hearing in order properly to present
its case.

(c) In the event that reconsideration
or hearing is requested, the Board may,
without notice or hearing, enter an order
of approval or of disapproval in accord-
ance with its determination of the pub-
lic interest upon the showing made, or
on its own initiative may assign the ap-
plication for hearing.

§ 372.32 Effective period.

Each operating authorization shall be
effective upon the date specified therein,
and shall continue in effect, unless sooner
suspended or revoked, during such period
as the authority provided by this part
shall remain in effect, or if issued for
a limited period of time, shall continue
in effect until the expiration thereof un-
less sooner suspended or revoked.

§ 372.33 Nontransferability.

(a) An operating authorization shall
be nonstranferable and shall be effective
only with respect to the person named
therein or his successor by operation of
law, subject to the provisions of this sec-
tion. The following persons may tem-
porarily continue operations under an
operating authorization issued in the
name of another person, for a maximum
period of 6 months from the effective
date of succession, by giving written no-
tice of such succession to the Board
within 60 days after the succession:

(1) Administrators or executors of de-
ceased persons;

(2) Guardians of incapacitated per-
sons;

(3) Surviving partner or partners col-
lectively of dissolved partnerships; and

(4) Trustees, receivers, conservators,
assignees, or other such persons who are
authorized by law to collect and preserve
the property of financially disabled
persons.

(b) All operations by successors, as
above authorized, shall be performed in
the name or names of the prior holder
of the operating authorization and the
name of the successor, whose capacity
shall also be designated. Any successor
desiring to continue operations after the
expiration of the 6-month period above
authorized must file an application for
a new operating authorization within 120
days after such succession. If a timely
application is filed, such successor may

continue operations until final disposi-
tion of the application by the Board.
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Subpart E—Reporting Requirements
§ 372.40 Reporting requirements.

Each charter operator shall prepare
and file with the Bureau of Accounts and
Statistics, within 45 days of the end of
each calendar year, the following:

(a) The number of charter flights
performed during each month of the
year;

(b) The direct air carrier or foreign
air carrier used on each flight;

(c) The total number of passengers
carried on each flight with a breakdown
of (1) the number of military personnel,
(2) the number of civilian employees of
the Department of Defense, and (3) the
number of members of immediate family
carried on each flight.

Nore: The record-retention and reporting
requirements herein have been approved by
the Office of Management and Budget In

accordance with the Federal Reports Act of
1942.

By the Civil Aeronautics Board.

[SEAL] HARRY J. ZINK,*
Secretary.

[FR Doc.72-8444 Filed 6-2-72;8:51 am]

SUBCHAPTER E—ORGANIZATION REGULATIONS
[Reg. OR-61, Amdt, 12]

PART 389—FEES AND CHARGES FOR
SPECIAL SERVICES

Filing Fees Relating to Overseas
Military Personnel Charters

Adopted by the Civil Aeronautics
Board at its office in Washington, D.C.,
on the 18th day of May 1972.

By supplemental notice of proposed
rule making EDR~173C/SPDR~25," the
Board proposed, inter alia, the adoption
of a new Part 372 of its special regula-
tions (14 CFR Part 372) which would
establish a new class of charter for over-
seas military personnel and their im-
mediate families, and to authorize a new
class of charter operators to act as in-
direct air carriers with respect to such
charters. The Board indicated at that
time that if it finally adopted the rule
proposed therein, Part 389 would be si-
multaneously amended, to provide fees
for filings to be made under the new rule:
$55 for a waiver of any of the provisions
of Part 372, $275 for an application for
an operating authorization, and $25 for
surety bonds.

Since we have determined to adopt a
final rule, as set forth in SPR-54, pub-
lished contemporaneously herewith, we
are also amending Part 389 in the man-
ner indicated.

We are also taking this oceasion to

make certain editorial revisions in Part .

389, by deleting certain references to
Part 295, since that part is no longer in
effect, having been superseded by Part
208; and by deleting subparagraph (2)

# Appendices A and B filed as part of the
original document,
1 Aug. 27, 1971 (36 F.R. 17655).

of § 389.25(j) which sets forth provisions
with respect to waivers for emergency
transportation, since, in the circum-
stances therein described, requests for
waivers are no longer required under the
provisions of Part 208 which, as afore-
said, has superseded Part 295.

Since the amendment contained herein
is in part editorial and in part one of
agency procedure and practice, notice
and public procedure hereon are not re-
quired and the rule may be made effec-
tive immediately.

Accordingly, the Civil Aeronautics
Board hereby amends § 389.25 of Part
389 of the organization regulations (14
CFR Part 389), effective June 3, 13972,
by amending paragraphs (j), (1), and
(o) thereof, the section as amended to
read as follows:

§ 389.25 Schedule of filing and license
fees

> L - - -

(j) Other exemptions and Parts 207,
208, 372, 373, 378, and 378a waivers. The
filing fee for (1) an application for ex-
emption under section 101(3) or section
416(b) of the Act, except applications
within the provisions of paragraph (h)
or (i) of this section, or (2) a request
under § 207.16, § 208.3a, § 372.3, § 373.30,
§ 378.30, or § 378a.20 of this chapter fora
waiver of any of the provisions of Parts
207, 208, 372, 373, 378, or 378a of this
chapter, respectively, is $55: Provided,
That the filing fee for an application for
exemption or a request for waiver for the
performance of a specific number _qf
charters (one-way or round-trip) is $55,
plus $5 for each charter (one-way or
round-trip) described, subject to a maxi-
mum fee.of $200.

- - - - ~

(1) Tour prospectus or bulk inclusive
tour contracts and bonds. The filing fee
for each tour prospectus filed pursuant
to § 378.10 or § 378.19 of this chapter, o'r
for contracts and bonds covering a bulk
inclusive tour or series of tours filed
pursuant to §378.10 of this chapter, or
for bonds covering overseas military
personnel charter operations filed pursu-
ant to § 372.24 of this chapter is $25.

L L - - *
(0) Operating authorization—air-
Jreight forwarder or overseas 1)12'1:'1ng
personnel charter operator. The ﬁlms‘;
fee for an application, under Part 296,
Part 297, or Part 372 of this chamgr.
for operating authorization as an air-
freight forwarder, international al”
freight forwarder, or overseas military
personnel charter operator is $275.
~ - L3 *

(Sec. 204(a) of the Federal Aviation AL‘tS gf
1958, as amended, 72 Stat, 743; 49 USC
1324; 65 Stat. 290, 81 U.S.C. 483a)

By the Civil Aeronautics Board.

[SEAL] HaArRRY J. ZINK,
Secretary.

[FR Doc.72-8445 Filed 6-2-72;8:51 am]

*
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