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of insufficient number of participants.

(g) Unless the tour participant files
a claim with the tour operator or for-
eign tour operator within sixty (60) days
after completion of the tour, the surety
shall be released from all liability under
the bond to such tour participant (see
§378.16(d)).

5. Amend § 378.18 to read as follows:

§ 378.18 Disbursements
tory account.

No tour operator or foreign tour opera-
tor shall cause its agents or the deposi-
tory bank to make disbursements or
payments from tour-participant deposits
except in accordance with the provisions
of this part.

6. Amend §§ 378.19 and 378.20 to read
as follows:

§378.19 Inclusive tours operated by
U.S. supplemental carrviers for for-
eign tour onerators.

(a) At last 90 days in advance of the
date of departure of the proposed tour
or series of tours to be operated by a
U S. supplemental air carrier for a for-
eign tour operator as defined in § 378.2
(d=1) (i), the supplemental carrier shall
file with the Civil Aeronautics Board
(Director, Bureau of Operating Rights)
a Tour Prospectus which shall contain
the following information:

(1) Name and address of the foreign
tour operator;

(2) The proposed date and time of
each flight;

(3) Equipment to be used, including
the aggregate number of each type of
aircraft and capacity;

(4) The tour itinerary, including ho-
tels (name and length of stay at each),
and sightseeing or other arrangements,
if any;

(5) The tour price per passenger;

(6) The number of persons expected
to participate in the tour;

(7) Charter price of the aircraft;

(8) The individually ticketed air fare,
computed as provided in § 378.2(b) (4).

(b) A U.S. supplemental air carrier
operating an inclusive tour for a foreign
tour operator shall require full payment
of the total charter price prior to com-
mencement of the air transportation.

from deposi-

§ 378.20 Postlour reporting,

(a) Within 30 days after completion of
a tour or series of tours, the supplemental
air carrier and tour operator or foreign
tour operator shall jointly file with the
Board (Supplementary Services Division,
Bureau of Operating Rights) a posttour
report: Provided, That in the case of a
series of tours which exceeds 6 months
between commencement of the first tour
and departure of the last tour, the sup-
plemental air carrier and tour operator
or foreign tour operator shall file a joint
interim report within 30 days after the
expiration of 6 months from commence-
ment of the first tour, covering tours
completed during such 6 months. The
posttour and interim report shall indi-
cate whether or not the tours authorized
hereunder were, in fact, performed. To
the extent that the operations differed
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from those described in the prospectus
filed under § 378.10, such differences shall
be fully detailed including the reasons
therefor. However, the making of such
an explanation shall not of itself oper-
ate as authority for or excuse any such
deviation.

(h) The supplemental air carrier shall

promptly notify the Board regarding any
tours covered by a prospectus filed under
§ 378.10 that are later canceled.
(Secs. 204(a), 401, and 402 of the Federal
Aviation Act of 1958, as amended, 72 Stat,
743, 754 (as amended), 757; 49 U.S.C. 1324,
1371, 1372)

By the Civil Aeronautics Board.

[sEAL] HARRY J. ZINK,
Secretary.

[FR Doc.71-6615 Filed 5-11-71;8:49 am]

[Reg. SPR-48; Amdt. 5]

PART 378a—BULK INCLUSIVE TOURS
BY TOUR OPERATORS

Definition of Foreign Tour Operators

Adopted by the Civil Aeronautics
Board at its office in Washington, D.C.,
on the Tth day of May 1971.

For the reasons set forth in SPR-47,
issued contemporaneously, the definition
of “foreign tour operator” in § 378a.2 is
being amended to include persons hold-
ing permits authorizing them to engage
in U.S. originated tours. In addition Part
378a is being amended to add such for-
eign tour operators to the provisions of
§§ 378a.10 (Procedure), 378a.11 (Dis-
crimination), 378a.12 (Methods of com-
petition), 378a.13 (Surety bond), 378a.14
(Contract between four operators and
tour participants), and 378a.20 (Waiver) .

Since the amendments herein are in-
terpretive and clarifying in character,
notice and public procedure thereon are
unnecessary, and the rule will be made
effective on less than 30 days’ notice.

Accordingly, the Civil Aeronautics
Board amends Part 378a of its Special
Regulations (14 CFR Part 378a) , effective
on May 8, 1971, as follows:

1. Amend the table of contents to re-
vise the title of § 378a.14. As amended
the table of contents will read in perti-
nent part:

Sec.
- » - - -

378a.14 Contract between tour operators or
foreign tour operators and tour
participants.

- » - - »

2. Amend 378a.2 to read as follows:
§ 378a.2 Definitions.

As used in this part, unless the con-
text otherwise requires:

- * - L L

(b) “Foreign tour operator” means any
person who is not a U.S. citizen (other
than a direct foreign air carrier) :

(1) Who is engaged in the formation
of groups for transportation on bulk in-
clusive tours which originate in a for-
eign country and over whom the Board

by § 378a.8 has declined to exercise its
jurisdiction; and/or

(2) Who is engaged in the formation
of groups for transportation on bulk in-
clusive tours which originate in the
United States and who holds a permit
issued pursuant to section 402 of the Act
authorizing such transportation. “For-
eign tour operator” as wused in
§§ 378a.10-378a.14 and 378a.20, is con-
fined to the meaning set forth in this
subparagraph.

3. Amend §§ 378a.10 through 378a.14
and 378a.20, including the tifle of
§ 378a.14, to read as follows:

§ 378a.10 Procedure.

No bulk inclusive tour or series of tours
shall be operated, nor shall any tour op-
erator or foreign tour operator sell or
offer to sell, solicit, or advertise such
tour or tours, uniess there is on file with
the Board the form of contract between
the tour operator or foreign tour opera-
tor and tour participants, the tour op-
erator’s or foreign tour operator's surety
bond and, where applicable, a copy of the
depository agreement with a bank as pro-
vided in § 378a.13(b) (2). These docu-
ments shall be filed at least 60 days
before commencement of the tour or
tours and late filing will not be permit-
ted except for good cause shown.

§ 378a.11 Discrimination.

No tour operator or foreign tour op-
erator shall make, give, or cause any
undue or unreasonable preference or ad-
vantage to any particular person, port,
locality, or description of traffic in air
transportation in any respect whatsoever
or subject any particular person, port, lq-
cality, or description of traffic in air
transportation to any unjust discrimina-
tion or any undue or unreasonable preju-
dice or disadvantage in any respect
whatsoever.

§ 378a.12 Methods of compelition.

No tour operator or foreign tour op-
erator shall engage in unfair or deceptive
practices or unfair methods of competi-
tion in air transportdtion or the sale
thereof. Advertising by tour operators or
foreign tour operators of tour prices in-
volving bulk fares shall be limited 0
the total tour price without a breakdown
into component parts, except that addi-
tional charges for optional services OF
facilities may be reflected.

§ 3784.13 Suretv bond.

(a) Except as provided in paragraph
(b) of this section, the tour operator of
foreign tour operator shall furnish a
surety bond in an amount of not less
than twice the amount of the co;ltracb
bulk price for the air transportation t0
be furnished in connection with such
tour: Provided, however, That the lia-
bility of the surety to any tour pariici
pant shall not exceed the tour price.

(b) The prospective tour operator of
foreign tour operator may elect, 1o 4lieu
of furnishing a surety bond as pr})"ld‘;o
under paragraph (a) of this section, o
comply with the requirements of sub-
paragraphs (1) and (2) of this pard
graph as follows:
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(1) The tour operator or foreign tour
operator shall furnish a surety bond in
a minimum amount of $10,000 per flight
up to a maximum amount of $100,000
for a series of 10 or more flights, for the
protection of the tour participants, the
bond to continue in effect until comple-
tion of the tour or series of tours: Pro-
vided, however, That the liability of the
surety to any tour participant shall not
exceed the tour price.

(2) The direct air carrier and tour op-

erator or foreign tour operator shall
enter info an ageement with a designated
bank, the terms of which shall include
the following:

(i) Each tour participant shall pay for
his deposit and subsequent payments
comprising the tour price only by check
or money order payable to such bank
which shall maintain a separate account
for each tour: Provided, however, That
if the tour participant makes a cash
deposit, the tour operator, foreign tour
operator, or travel agent who receives
such cash deposit shall forthwith remit
to the designated bank a check for the
full amount of the deposit without deduc-
tion of commission;

(ii) The bank shall not pay the direct
air carrier the price for the transporta-
tion earlier than 30 days (including day
of departure) prior to the scheduled day
of departure of the originating or return-
ing flight, upon certification of the de-
parture date by the direct air carrier;

(iiiy The bank shall reimburse the
tour operator or foreign tour operator
for refunds made by the latter to the
tour participant upon written notifica-
tion from the tour operator or foreign
tour operator;

v) If the tour operator, foreign tour
operator or the direct air carrier notifies
the bank that a tour has been canceled,
the bank shall make the applicable re-
gllxlxzjds directly to the tour participants:

V) Except as provided in subdivision
(iii) of the subparagraph, the bank shall
ot pay any funds from the account to
the wyr operator or foreign tour opera-
lor prior to 2 banking days after com-
pletion of each tour, when the balance
in the account shall be paid to the tour
oberator or foreign tour operator upon
¢ertification of the completion date by
the direct ajr carrier. As used in this
Subparagraph, the term “bank" includes
& bank, savings and loan association, or
other financial institution insured by
the Federal Deposit Insurance Corpora-
tion or the Federal Savings and Loan
Insurance Corporation. ’

'¢) The bond required under para-
Elraphs ‘@) and (b) (1) of this section
2 t3&1] nsure the financial responsibility
eratthe- tour operator or foreign tour op-
i Orand the supplying of the transpor-
= 9n and all _otper accommodations,
ih Vices, and facilities in accordance with
01_ercont.ract. between the tour operator
l)artpteign tour operator and the tour
o ?Clpan.ts, and shall be in the form
e orth in the appendix to this Part

3. Such bond shall be issued by a

‘Appendix fileq
15Suance (SPR-32) as part of original
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reputable and financially responsible
bonding or surety company which is
legally authorized to issue bonds of that
type in the State in which the tour
originates. For purposes of this section,
the term “State” includes any. territory
or possession of the United States, or the
District of Columbia. The Board will con-
sider that a bonding or surety company
is prima facie qualified under this sec-
tion if such company’s surety bonds are
accepted by the Interstate Commerce
Commission under 49 CFR 1084.6, and
if such company is listed in Best’s Insur-
ance Reports (Fire and Casualty) with
a general policyholders' rating of “A" or
better. If the bond does not comply with
the requirements of this section, or for
any reason fails to provide satisfactory
or adequate protection for the public, the
Board will notify the direct air carrier
and the tour operator or foreign tour
operator, by registered or certified mail,
stating the deficiencies of the bond, Un-
less such deficiencies are corrected within
the time set forth in such notification,
the subject tour or tours shall in no
event be operated.

(d) The bond required by this section
shall provide that unless the tour par-
ticipant files a claim with the tour op-
erator or foreign tour operator within
sixty (60) days after completion of the
tour, the surety shall be released from
all liability under the bond to such tour
participant. The contract between the
tour operator or foreign tour operator
and the tour participant shall contain
notice of this provision.

§ 378a.114  Contract between tour ope.-

ators or .l'oreign tour owverators and
tour participants.

Where each participant in a tour re-
ceives the same accommodation, land
tours, ete., the contract between the tour
operator or foreign tour operator and
the tour participants shall be the same.
Contracts between tour operators or
foreign tour operators and tour partici-
pants shall include provisions concern-
ing the following matters:

(a) Method of payment, e.g., install-
ment payments;

(b) Refunds in the event of the tour’s
cancellation or the passenger’s change
in plans;

(c) Carriers’ liability limitations for
passengers’ baggage.

(d) Nonperformance of tour because
of insufficient number of participants;
and

(e) Unless the tour participant files a
claim with the tour operator or foreign
tour operator within sixty (60) days
after completion of the tour, the surety
shall be released from all liability under
the bond to such tour participant (see
§378a.,13(d) ).

§ 378a.20 W .iver.

A waiver of any of the provisions of
this regulation may be granted by the
Board upon its own initiative, or upon
the submission by a tour operator or
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foreign tour operator of a written request
therefor: Provided, That such a waiver
is in the public interest and it appears to
the Board that special or unusual cir-
cumstances warrant a departure from the
provisions set forth hgrein.

(Sec. 204(a) of the Federal Aviation Act of
1958, as amended; 72 Stat. 743; 49 U.S.C.
1324)

By the Civil Aeronautics Board.

[sEAL] HARRY J. ZINK,
Secretary.

[FR Doc.71-6616 Filed 5-11-71;8:49 am|

Title 17—COMMODITY AND
SECURITIES EXCHANGES

Chapter ll—Securities and Exchange
Commission
| Release No. IC-6440]

PART 270—RULES AND REGULA-
TIONS, INVESTMENT COMPANY
ACT OF 1940

PART 271 —INTERPRETATIVE RE-

LEASES RELATING TO THE INVEST-
MENT COMPANY ACT OF 1940

AND RULE AND REGULATIONS
THEREUNDER

Repeal of Certain Exemptions; Pyra-
miding of Investment Companies;
Regulation of Fund Holding Com-
panies

Changes in the Investment Company
Act of 1940 made by the Investment
Company Amendments Act of 1970
(Public Law 91-547) relating to the re-
pea] and modification of exemptions for
certain companies; the pyramiding of
investment companies and the regula-
tion of fund holding companies; and re-
cission of Rule 11b-1 under the Invest-
ment Company Act.

This is the fourth in a series of releases
on problems arising under the Invest-
ment Company Amendments Act of 1970
(1970 Act) (Public Law 91-547 (84 Stat.
1413) ), enacted December 14, 1970.' The
purpose of the release is to call to the
attention of registered investment com-
panies and other interested persons some
important amendments relating to the
repeal and modification of certain ex-
emptions in the Investment Company
Act of 1940 (15 U.S.C. 80a-1 et seq.) and
to the pyramiding of investment com-
panies and the regulation of fund holding
companies under the Investment Com-
pany Act. The release also confirms that
Rule 11b-1 (17 CFR- 270.11b-1) under
the Investment Company Act is super-
seded and thus is hereby rescinded by the
Commission,

18ee Investment Company Act Releases
Nos. 6336 (36 F.R. 2867), 6392 (36 F.R. 2867),
and 6430 (36 F.R. 7896).

12, 1971
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Repeal of exemptions for certain com~
panies. The 1970 Act (84 Stat. 1414)
deletes the exception formerly provided
by section 3(c)(8) of the Investment
Company Act (15 U.S.C. 80a-3(e) (8))
for a company 90 percent or more of the
value of whose investment securities
were represented by securities of a single
issuer which is a bank, insurance com-
pany or other person enumerated in
paragraphs (4), (5), or (6) of section
3(c), as amended (formerly paragraphs
(5), (8), (7)), (84 Stat. 1414-1415.)

The'1970 Act (84 Stat. 1415) also modi-
fies the exclusion provided by section 3
(e) (5) of the Investment Company Act
(formerly section 3(c) (6)) (15 U.S.C.
80a-3(c) (6)) to make such exclusion un-
available to real estate, factoring and
other specified financing companies
otherwise falling within the definition of
investment company in section 3(a) of
the Act (15 U.S.C.80a-3(a) ), if they issue
redeemable securities.*

Companies which had relied upon the
exception provided by section 3(c)(8)
and companies issuing redeemable securi-
ties which had relied upon section 3(c)
(6) before the enactment of the 1970 Act
must therefore promptly register under
the Investment Company Act. Also, regis-
tered investment companies should as-
certain whether they have any securities
of investment companies, now required to
register by the above amendments, in
their portfolios in order to avoid the per-
centage limitations on the acquisition of
investment company securities provided
in section 12(d) (1), as amended by the
1970 Act (84 Stat. 1417), discussed below.

Limitations on the creation and opera-
tion of fund holding companies, The 1970
Act amends section 12(d) (1) of the In-
vestment Company Act to impose greater
limitations on the pyramiding of invest-
ment companies and on the creation and
operation of fund holding companies.”

New Subparagraph (A) (84 Stat. 1417)
of section 12(d) (1) makes it unlawful for
any registered investment company * and
the companies it controls ® to purchase or
otherwise acquire any security issued by
any other investment company ° if, as a

s “Redeemable security” is defined by sec-
tion 2(a) (32) of the Inyestment Company
Act (84 Stat. 1413), formerly section 2(a) (31)
(15 U.S.C. 80a—-2(a) (31)).

2 A fund holding company is an invest-
ment company which invests in securities
issued by other investment companies.

+ “Registered Investment company” for
these purposes includes a company coming
within the definition of “investment com-
pany” in section 3(a) of the (Investment
Company) Act, which is not excluded by sec-
tion 3(b) or section 3(c) of the Act, and
which is actually registered or required to
register under the Act. (See S.E.C. v. Fifth
Avenue Coach Lines, Inc. et al., 289 F. Supp.
3 (S.D.N.Y. 1968), afi"d C.A. 2, Nos. 137-140
80a-2(a) (9)).

s “Control” is defined in section 2(a)(9)
of the Investment Company Act (15 U.S.C.
80a-2(a) (9)).

o“Any other investment company" for
these purposes refers to both registered and
unregistered investment companies (see foot-
note 4, supra) including foreign-based or
offshore investment companies which are not
subject to the registration requirements of
the Investment Company Act,
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result of such transaction, the limitations
in that subparagraph would be exceeded.
In addition, subparagraph (A) makes it
unlawful for any investment company *
and the companies it controls to pur-
chase or otherwise acquire any security
issued by any registered investment com-
pany if, as a result of such transaction,
the limitations contained in that para-
graph would be exceeded."

Open-end investment companies and
persons selling the shares of such com-
panies should give special attention to
new subparagraph (B) of section
12(d) (1). In addition to the prohibitions
imposed by subparagraph (A) on regis-
tered investment companies and the com-
panies they control on purchases of se-
curities issued by other investment com-
panies, subparagraph (B) (Public Law
91-547; 84 Stat. 1417) makes it unlawful
for any registered investment company,
its principal underwriter, or any broker-
dealer registered under the Securities
Exchange Act of 1934 (15 U.S.C. 78a et
seq.) knowingly to sell or otherwise fo
dispose of a security issued by such reg-
istered company to any other invest-
ment company if, as a result of such
transactions, the limitations contained in
that subparagraph would be exceeded.” In
order to comply with this provision it

7 See footnote 6, supra.

sThe limitations would be exceeded and
subparagraph (A) would be violated if, im-
mediately after such purchase or acquisi-
tion, the acquiring investment company and
the companies it controls will own in the
aggregate (1) more than 3 percent of the
total outstanding stock of the acquired in-
vestment company; or (2) securities issued
by the acquired Investment company having
an aggregate value In excess of 5 percent
of the value of the total assets of the acquir-
ing investment company; or (3) securities
issued by the acquired investment company
and all other investment companies (other
than treasury stock of the acquiring invest-
ment company) having an aggregate value
in excess of 10 percent of the value of the
total assets of the acquiring investment com-
pany. Limitations (1) and (2) are not by
their terms applicable to purchases or ac-
quisitions by an investment company, which
is not registered or required to be registered
under the Investment Company Act, of a
security issued by another such investment
company, but only to a purchase or acqui-
sition of a security issued by a registered
investment company. However, limitation (3)
would be exceeded by an investment com-
pany which is not registered or required to
be registered under the Investment Com-
pany Act if, as a result of a transaction in
which it or a company it controls purchases
a security issued by a registered investment
company, it and the companies it controls
own securities issued by any investment com-
panies which have an aggregate value in ex-
cess of 10 percent of the value of its total
assets. In other words, securities of other
investment companies not registered under
the Act are considered for the purpose of
determining whether the 10 percent limita-
tion would be exceeded.

» The limitations would be exceeded and
subparagraph (B) would be violated if, im-
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will be necessary for registered open-end
companies to maintain accurate and up-
to-date records on all of its shareholders
known to be investment companies and
companies controlled by investment com-
panies,” and such records must be made
available to their principal underwriters,
Relevant information on these matters
should be made available to dealers who
sell their securities. It would also be ad-
visable for registered open-end compa-
nies, their underwriters and dealers to
adopt procedures to ascertain the iden-
tity of the ultimate purchaser when any
person places an order for shares in an
unusually large amount.

New subparagraph (C) (84 Stat. 1417)
imposes limitations, in addition to those
contained in subparagraph (A), on pur-
chases by registered and other invest-
ment companies of securities issued by
registered closed-end investment com-
panies. Since the stock of closed-end
companies is usually bought and sold in
secondary trading markets rather than
through the issuance of new shares as in
the case of open-end companies, it would
be much more difficult for a seller to
know how much of a closed-end com-
pany’'s stock is owned by investment
companies generally. Therefore, subpara-
graph (C) makes it unlawful for any in-
vestment company and the companies it
controls to purchase or otherwise acquire
any security issued by a registered
closed-end investment company if, as &
result of the transaction, the acquiring
investment company, and other invest-
ment companies having. the same invest-
ment adviser, and companies controlled
by such Investment companies™ oWl
more than 10 percent of the total out-
standing voting stock of such closed-end
company.

Subparagraph (D) (84 Stat. 1418) re-
tains the exceptions provided in section
12(d) (1) before enactment of the 1970
Act from the prohibitions against trans-
fer of investment company interests for
securities received as a dividend or as &
result of exchange offers under section
11 and plans of reorganization other
than a plan devised for the purpose of
evading subparagraphs (A) through (©.

mediately after such sale or disposition (1)
more than 3 percent of the total outstandm%
voting stock of the registered investmen
company would be owned by the acqulrln%
inyestment company and any compeny ‘1)0
companties it controls; or (ii) more lhfml
percent of the total outstanding voting
stock of the registered investment compsni
would be owned by the acquiring m\'esuneil;s
company and other {nvestment compan
and companies controlled by them. )
1 Section 2(a) (8) (16 U.S.C. 80a-2(2) (Br)t_
defines “company” &s & corporation, & P*‘m_
nership, an association, a jomt-st.ock Cgup
pany, & trust, a fund, or any organized gr
of persons whether incorporated Sraiar
any receiver, trustee in bankruptey or 8 lI s
official or any liquidating agent for any ¢
foregoing.
"5 . es controlled by such 1nves;:
ment companies” includes companies ¢O
trolled by the acquiring company.
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Subparagraph (E) (84 Stat. 1418) con-
tinues the exceptions provided in section
12(d) (1) for registered unit trusts is-
suing periodic payment plan certifi-
cates” This subparagraph also extends
the exception from prohibitions of
amended section 12(d) (1) to an invest-
ment company security purchased or ac-
quired by an investment company, if the
depositor of or principal underwriter for
such acquiring investment company is a
broker or dealer registered under the
Securities Exchange Act of 1934, or is a
person controlled by such a broker or
dealer and the investment portfolio of
the acquiring company consists only of
such security. In order to avail itself of
the exception provided by subparagraph
(E), an unregistered investment com-
pany (e.g., a foreign unit trust) must
make an arrangement with underlying
portfolio investment companies or such
companies’ principal underwriters to af-
ford to such unregistered investment
company’s shareholders certain rights
specified in the subparagraph regarding
the voting of proxies and the substitution
of other securities' for the underlying
securities.

Subparagraph (G) (84 Stat. 1418) pro-+

vides that, for the purpose of section
12(d) (1), the value of an investment
company’s total assets shall be computed
as of the time of purchase or acquisi-
tion, or as closely thereto as is reasona-
bly possible.

Under the statutory pattern provided
by the amendments to section 12(d) (1) g
subparagraphs (A), (B), and (C) im-
pose substantial restrictions on the crea-
tion and operation of fund holding com-
banies. However, the 1970 Act also adds
A new subparagraph (F) (84 Stat. 1418)
fo section 12(d) (1) which would make it
possible to continue to create and to
operate registered fund holding compa-
Dies subject to the conditions specified
in that' subparagraph. This new provi-
sion raises a number of problems. Also,
one portion of subparagraph (F) deals
With the relationship fund holding com-
Panies with their portfolio companies.

erefore, persons ipterested in form-
ing fund holding corgpanies, as well as
registered investment companies which
are or may become portfolio companies
of fund holding companies, should be
Sware of the following comments which
RLE Commission’s Division of Corporate
tegulation has given to existing reg-
‘Stlerii fund holding companies:

- A registered fund holding compan:
glaiv not offer or sell any security is};uecsl’
clyudtest & public offering price which in-
Percenté sales load of more than 1%

2. A fund holding co
With all of its aﬂillibednll)l;::ob;lsmcanngemgi
Purchase or aequire in the aggregate
\

Ll >
iritles issueq by two or more investment

::un;tpatnles by a registered unit investment
cume;hm issues two or more classes of se-
S each of which provides for the

&Ccumula
ment COm';:?]y‘?‘ shares of a different invest-
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more than 3 percent of the total out-
standing stock of any other investment
company. Under prior law, a holding
company could purchase 5 percent of
the total outstanding stock of an invest-
ment company which had a policy of
concentration, or 3 percent of an invest-
ment company which did not have a
policy of concentration. Since a fund
holding company’'s ability to purchase
shares of any investment company is
now dependent upon the action of a
broad class of persons—afiiliated per-
sons as defined in section 2(a) (3) of the
Investment Company Act (15 U.S.C. 80a—~
2(a) (3) )—procedures should be insti-
tuted to assure that a fund will be able
to determine prior to making an invest-
ment the eligibility of the particular se-
curity for the fund holding company’s
portfolio under this restriction.

3. No investment company whose se-
curities are owned by a fund holding
company is required to redeem more than
1 percent of the former’s securities dur-
ing any period of less than 30 days. Pre-
viously a fund holding company had the
same redemption rights as any other
holder of securities issued by a reg-
istered open-end company—that is, ex-
cept during those emergency periods
specified in section 22(e) (15 U.S.C. 80a-
22(e) )—payment or satisfaction within
7 days after tender for redemption.
The effect of this redemption limitation
must be considered together with the ob-
ligation of the fund holding company
itself to redeem its securities within 7
days as specified in section 22(e) of the
Investment Company Act. Thus, while a
fund holding company may purchase
more than 1 percent of the total out-
standing securities of the investment
company, such a purchase may, unless
the fund holding company contemplates
redemptions in kind, impair its liquidity,

substantially affecting its ability to com- :

ply wth section 22(e).

Further, investment commitments
above the 1 percent limitation could re-
sult in a situation where a fund holding
company would not be able to redeem
a portfolio security at such time as it
appears to management to be in the fund
holding company’s best interest to do so.

4. Investment company securities held
by a fund holding company may be voted
by such company only either (a) after
seeking instructions from its security
holders with regard to such security and
then in accordance with such instruc-
tions, or (b) in the same proportion as
the vote of all other holders of such secu-
rity, If alternative (a) is followed, the
Investment Company Act, in effect, re-
quires the fund holding company to make
an arrangement with the issuer or prin-
cipal underwriter of the issuer whereby
sufficient proxy solicitation or other ma-
terial may be transmitted to the fund
holding company’s security holders so
that their instructions may be obtained.

Each fund holding company’s prospec-
tus should make adequate disclosure
concerning the foregoing, For example, if
the company, pursuant to its investment
policy, retains the freedom to purchase
more than 1 percent of the total out-

FEDERAL REGISTER, VOL. 36, NO. 92—WEDNESDAY, MAY

8731

standing shares of one or more invest-
ment companies, the appropriate pro-
spectus disclosure should include a dis-
cussion of the effect of any such holding
on the fund holding company's liquidity
and ability to change investments.

Sales charge in exchange of series
shares and rescission of rule 11b-1 under
the Investment Company Act. The 1970
Act (84 Stat. 1417) deletes paragraph (2)
of section 11(b) of the Investment Com-
pany Act (15 U.S.C. 80a-11(b)) * which
formerly permitted registered investment
companies which issue series shares or
the principal underwriters of such com-
panies to charge an additional sales load
when shareholders in one series exchange
their shares for shares in another series.
This amendment is effective immediately
and supersedes rule 11b-1, which is here-
by rescinded. Series companies are there-
fore subject to the same treatment as
other open-end investment companies
with respect to offers of exchange as pro-
vided under section 11(a) of the Invest-
ment Company Act (15 US.C. 80a-11
(a)).

Commission action. Part 270 of Chap-
ter IT of Title 17 of the Code of Federal
Regulations is amended by rescinding
§ 270.11b-1 thereunder, effective April 6,
1971.

The Commission finds that the pro-
visions of 17 CFR 270.11b-1 have been
made obsolete by deletion of the provi-
sions of former paragraph (2) of section
11(b) of the Act (15 U.S.C, 80a-11(b)
(2)) by the provisions of section 6 of
Public Law 91-547 (84 Stat. 1417), and
that notice and procedures under 5
U.S.C. are unnecessary. Accordingly,
the foregoing recission shall be effective
on April 6, 1971,

(Secs. 6(c), 11(b), 38(a); 54 Stat. 800, 808,
841; 15 U.S.C. 80a-6(c), 80a-11(b), 80a-37
(a))

By the Commission, April 6, 1971,

[sEAL] THEODORE L. HUMES,
Associate Secretary.

[FR Doc.71-6602 Filed 5-11-71;8:48 am|

Title 19—CUSTOMS DUTIES

Chapter |—Bureau of Customs,
Department of the Treasury
[TD. 71-123]

PART 174—PROTESTS

Criteria for Further Review

May 3, 1971.
In formulating the circumstances in
which further review of protests which
the district director would otherwise deny
shall be accorded, three criteria were set
forth in § 174.24 of the Customs Regula-
tions. One of these provided that further

¥ Note the conforming technical amend~
ment made by the 1970 Act (84 Stat. 1413) in
sec. 22(d) of the Investment Company Act
(15 U.S.C. 80a-22(d)) which deletes the ref-
erence to clause (2) of sec. 11(b).

12, 1971
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review would be accorded when the de-
cision against which the protest was filed
is alleged to be inconsistent with a prior
published ruling. It now appears that
this limitation is unnecessarily
restrictive.

Accordingly, paragraph (a) of § 174.24
is hereby amended to read:
§ 174.24 Criteria for further review.

o . 3 & *

(a) Is alleged to be inconsistent with
a ruling of the Commissioner of Customs
or his designee, or with a decision made
in any district with respect to the same
or substantially similar merchandise;

- - = - L
(R.S. 251, as amended, secs. 515, 624, 46 Stat.
734, as amended; 759; 19 U.S.C. 66, 1515, 1624)

Since this amendment to § 174.24 ex-
pands the right of a party filing a pro-
test to obtain further review, notice and
public proceedings thereon are found un-
necessary, and the amendment shall be
effective upon publication in the FEDERAL
REGISTER (5-12-T1),

[sEAL] EpwiN F. RAINS,
Acting Commissioner of Customs.

Approved: May 3, 1971.

EUuGENE T. ROSSIDES,
Assistant Secretary
of the Treasury.

[FR Doc.71-6578 Filed 5-11-71;8:46 am]

Title 21—F0OD AND DRUGS

Chapter —Food and Drug Adminis-
tration, Department of Health, Ed-
ucation, and Welfare

PART 135¢—NEW ANIMAL DRUGS IN
ORAL DOSAGE FORMS
Sulfadimethoxine
Correction

In F.R. Doc. 71-5498 appearing at page
7650 in the issue for Friday, April 23,
1971, the percentage under “Grams per
gallon” for the first entry of Table 1 in
§ 135¢.13(e), now reading ‘““0.03%”,
should read “0.05%".

Title 33—NAVIGATION AND
NAVIGABLE WATERS

Chapter I—Coast Guard, Department
of Transportation

SUBCHAPTER A—GENERAL
[CGFR 71-30]
PART 1—GENERAL PROVISIONS
Testimony by Coast Guard Personnel
in Legal Proceedings

This amendment revises the regula-
tions applicable to testimony of Coast

RULES AND REGULATIONS

Guard personnel in legal proceedings
to make them consistent with the regu-
lations of the Department of Transpor-
tation in Part 9 of Title 49, Code of Fed-
eral Regulations. This amendment also
delegates the authority of the Chief
Counsel of the Coast Guard as the
“appropriate counsel of the operating
administration concerned” to the Dis-
trict Legal Officers.

Since this amendment relates to
agency management, procedure, and
practice, it is exempt from the notice
and public procedure provisions of 5
U.S.C. 553 and may be made effective
upon publication in the FEpERAL REGIS-
TER.
Accordingly, Subpart 1.20 is revised
to read as follows:

Subpart 1.20—Testimony by Coast
Guard Personnel and Production of
Records in Legal Proceedings

§ 1.20-1 Testimony by Coast Guard

personnel and production of records.

(a) The regulations in 49 CFR Part
9 apply to the testimony of Coast Guard
personnel, production of Coast Guard
records, and service of process in legal
proceedings.

(b) Except for the acceptance of serv-
ice of process or pleading, the District
Legal Officer of each Coast Guard Dis-
trict, with respect to matters arising
within his District, is delegated the
functions of the “appropriate counsel of
the operating administration concerned”
described in 49 CFR Part 9.

(¢) A request for a member or em-
ployee of the Coast Guard to testify or
for permission to interview a member
or employee of the Coast Guard District
must be made to the District Legal
Officer of the Coast Guard District in
which the member or employee is serv-
ing or if the member or employee is
serving at Coast Guard Headquarters,
to the Chief Counsel, U.S. Coast Guard.

(d) Process or pleadings in any legal

proceeding concerning the Coast Guard
may be served, at the option of the
server, on the Chief Counsel or the
Deputy Chief Counsel of the Coast Guard
with the same effect as if served on the
Commandant of the Coast Guard. The
official accepting the service under this
section acknowledges the service and
takes further action as appropriate.
(80 Stat. 383, as amended, sec. 1, 33 Stat.
1022, as amended, sec. 9, 80 Stat. 944; 5
U.S.C. 552, 14 U.S.C. 632, 633, 46 U.S.C. 875,
416, 49 U.S.C. 1657 (a) and (e); 49 CFR 1486,
49 CFR Part 9)

Effective date. This amendment is ef-
fective upon publication in the FEDERAL
REGISTER (5-12-T1).

Dated: May 3, 1971.

C.R. BENDER,
Admiral, U.S. Coast Guard,
Commandant.

[FR Doc.71-6587 Filed 5-11-71;8:46 am]

Title 37—PATENTS, TRADE-
MARKS, AND COPYRIGHTS

Chapter I—Patent Office, Department
of Commerce

PART 1—RULES OF PRACTICE IN
PATENT CASES

Discovery During Interference
Proceedings

These rule changes are intended to
provide for: (1) Consideration of action
sought by a party to a patent interfer-
ence proceeding outside the period pre-
scribed therefor where the delay in seek-
ing such action is justified; (2) the desig-
nation of a specific period for discovery
and the preparation for the taking of
testimony; (3) specified discovery upon
request (a) during the period for prep-
aration for testimony as to evidence and
testimony to be offered by junior parties
and (b) after completion of testimony
in chief of the junior parties, as to evi-
dence and testimony to be offered by
senior parties; (4) the ordering of addi-
tional discovery upon motion by a nart,v
where the interest of justice so requires;
and (5) sanctions by the Board of Pafent
Interferences where there is noncom-
pliance with a requirement of a rule or
an order by the Board.

The proposal to amend Title 37, Code
of Federal Regulations, by revising
§§ 1.245 and 1.251 and by adding & new
§ 1.287 was published in the December 31_,
1970, issue of the FEDERAL REGISTER (35
F.R.20011).

All interested persons were given an
opportunity to participate in the rule-
making process by submission of com-
ments in writing and in person at an
oral hearing held on February 19, 1971
The rules are being adopted after ful
and careful consideration of all the ma-
terial submitted. The departures from
the published text refiect certain of the
views expressed in the submitted ma-
terial.

Effective Date. This amendment shal
become effective 30 days after publica-
tion in the FEDERAL REGISTER and shall
apply only to those interferences I
which the times for taking testimony are
set on or after such effective date.

In consideration of the comments It
ceived and pursuant to the authority
contained in section 6 of the Act of Jul
19, 1952 (66 Stat. 793; 35 US.C. 6), part
1 of Title 37, Code of Federal Regulations
is hereby amended as follows:

1. Section 1.245 is revised to read as
follows:

§ 1.245 Extension of time.

Extensions of time in any case 1%
otherwise provided for may be had DY
stipulation of the parties, subject £ 8"
proval, or on motion duly brought, S°-
cient cause being shown for such e.y
tension. A motion not timely made mé

FEDERAL REGISTER, VOL. 36, NO. 92—WEDNESDAY, MAY 12, 1971




be considered upon a showing of suffi-
cient cause as to why such motion was
not timely presented.

2. Section 1.251, paragraphs (a), (b),
(¢), and (d) are revised, and a new
paragraph (e) is added as follows:

§1.251 Assignment of times for discov-
ery and taking testimony.

(a) A period for preparation for testi-
mony will be set in which all parties
should complete discovery and other pre-
paratory activities.

(b) Times will be assigned in which
the junior party shall complete his testi-
mony in chief, and in which the other
party shall complete the testimony on
his side, and a further time in which the
junior party may take rebutting testi-
mony, but he shall take no other testi-
mony. If there be more than two parties
to the interference, the times for taking
testimony will be so arranged that each
shall have an opportunity to prove his
case against prior parties and to rebus
their evidence, and also to meet the
evidence of junior parties.

(¢) Times for preparation of testi-
mony, for compliance with § 1.287(a) and
for taking of testimony will ordinarily
be assigned in notices sent to the parties
after motions under §1.231 have been
disposed of or, if no such motions have
been filed, after the close of the motion
perlod (§ 1.231).

(d) Testimony shall be taken during
the times assigned in accordance with
§§1.271 t0 1.286.

(e) The date for final hearing will
ordinarily be set in separate notices.

3. A new § 1.287 is added as follows:

3 1287 Discovery.

‘a) (1) Each party who expects to take
lestimony must serve on each opposing
party who requests service the following:

d) A copy of each document in his
Possession, custody, or control and upon
Which he intends to rely,

'1) Alist of and a proffer of reasonable
&ceess to things in his possession, custody,
or control and upon which he intends to
rely, and

DA list giving the names and ad-
dresses of all persons whom he intends to
tall as witnesses and indicating the rela-
Hlonship of each person to the invention
in issye,

2) Dates for compliance with sub-

Paragraph (1) of this paragraph will be
sef I accordance with the following:
: (1) The date by which all parties may
lgqges_t Service shall be not less than
e ays. from the date of the order set-
g testimony times;

‘) The date for service by all junior
Daét&es shall be not less than 30 days from

"_.ate of the order setting such times;
narltlx!-' ;I‘he date for service by the senior

o st 1all be not less than 10 days from
o fa e set fox: the close of testimony in

(3; 0‘1;V all junior parties.

y here more than two parties are
;’;‘;01;93 and one of the junior parties is
moren itled to take testimony as to a
St Senior party, the requirements of

Paragraphs (1) and (2) of this para-

graph shall ¢
Such Dartiesfwt be applicable as between

No.g2— 3
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(b) The provisions of paragraph (a) of
this section are without prejudice to the
right of a party, where appropriate, to
obtain production of documents or things
during cross-examination of an oppo-
nent’s witness or during his own period
for rebuttal testimony,

(¢) Upon motion (§ 1.243) brought by
a party during the period for preparation
for testimony, or thereafter as author-
ized under § 1.245, and upon a showing
that the interest of justice so requires, the
Board of Patent Interferences may order
additional discovery as to matters under
the control of a party within the scope
of the discovery rules of the Federal Rules
of Civil Procedure, specifying the terms
and conditions of such additional discov-
ery, An order by the Board granting or
denying a motion under this paragraph
shall not be subject to review prior to a
decision awarding priority.

(d) (1) A party will not be permitted
to rely on any document or thing in his
possession, custody, or control, or on
any witness, not listed and served by that
party as required by paragraph (a) of
this section, except upon a promptly filed
motion accompanied by the proposed ad-
ditional documents or lists together with
a showing of sufficient cause as to why
they were not served by the date set pur-
suant to paragraph (a) of this section.

(2) Any failure to comply with an or-
der under the provisions of paragraph
(¢) of this section may be considered by
the Board of Patent Interferences as
basis for applying appropriate restric-
tions against the party failing to comply,
for holding certain facts to have been es-
tablished, and in an appropriate case for
awarding priority against him, or for
taking such other action as may be
deemed appropriate. k

(e) The parties may by agreement
among themselves modify any of the
foregoing requirements consistent with
the schedule of times for taking testi-
mony and filing the record. In the ab-
sence of such agreement, discovery will
not be permitted prior to the period set
for the preparation for testimony,

Dated: May 6, 1971.
Wirriam E. SCHUYLER, Jr.,
Commissioner of Patents.
Approved:
James H, WaAKELIN, Jr,,

Assistant Secretary for
Science and Technology.

[FR Doc.71-6617 Filed 5-11-71;8:49 am|

Title 47—TELECOMMUNICATION

Chapter |—Federal Communications
Commission
{Docket No. 16979]
PART 0—COMMISSION
i ORGANIZATION
PART 64—MISCELLANEOUS RULES
RELATING TO COMMON CARRIERS
Order Extending Time for Filing
Responsive Pleadings

In the matter of regulatory and policy
problems presented by the interdepend-
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ence of computer and communication
services and facilities,

1. The Chief, Common Carrier Bureau
has under consideration a ‘“Motion for
Extension of Time to File Responsive
Pleadings to Pleadings Requesting Re-
consideration and Clarification” in the
above-captioned proceeding (36 F.R.
8450). The request is based on the alle-
gation that Western Union was not
served with copies of many of the peti-
tions and that it has only recently ob-
tained such copies.

2. It appears that good cause has been
shown for the extension requested and
that such an extension will not unduly
delay resolution of this proceeding.

3. Accordingly, it is ordered, That the
time for filing responsive pleadings to
pleadings requesting reconsideration and
clarification herein is extended to
May 18, 1971.

Adopted: April 30, 1971.
Released: May 3, 1971.

FEDERAL COMMUNICATIONS
COMMISSION,
[SEAL] WiLriam M, LESHER,
Acting Chief, Domestic Rates
Division for Chief, Common
Carrier Bureau.

|FR Doc.71-6585 Filed 5-11-71;8:46 am|

Title 43—TRANSPORTATION

Subtitle A—Office of the Secretary of
Transportation
[OST Docket No. 1; Amdt, 1-48]

PART 1—ORGANIZATION AND DELE-
GATION OF POWERS AND DUTIES

Delegation of Authority With Respect
to Aircraft Emission Standards

The purpose of this amendment is to
delegate, to the Federal Aviation Admin-
istrator, the authority vested in the Sec-
retary of Transportation by section 11(a)
of the Clean Air Amendments of 1970
(Public Law 91-604; 84 Stat. 1703) which
added Part B—'"Aircraft Emission
Standards’ to title II of the Clean Air
Act (42 U.S.C. 1857 et seq.).

Since this amendment relates only to
the internal management of the De-
partment, notice and public procedure
thereon are not required and the amend-
ment may be made effective in less than
30 days.

In consideration of the foregoing, ef-
fective May 6, 1971, § 147 of Title 49,
Code of Federal Regulations, is amended
by adding the following paragraph at the
end thereof:

§ 1.47 Delegations to Federal Aviation
Administrator.
» * - » »

(j) Carry out the functions vested in
the Secretary by part B of title IT of the
Clean Air Act, as amended (84 Stat.
1703).

(Sec. 9, Department of Transportation Act,
49 U.S.C. 1657)
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