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Effective date
of Identification

Btate County Location Map No. State map repository Local map repository o'l areas \\'I{iclll
1ave specia
flood hazards
tew Jersey- . .n MO, o oessans valon. til Camli H 34 009 0130 03... New Jersey Department of Environ- Office of the Borough Clerk, Borough Apr, 17, 1470,
NowTesey-. CAREIOY 1 34 000 0130 04 mental  Protection, Division of  Hall, 32d and Dune Dr., Avalon,
Wateér Policy and Supply, Box 1300, NJ 08202,
Trenton, NJ 08625, .
Department of Banking and Insur-
ance, State House Annex, Trenton,
NI 08625, <
0. Lo d0.eeoieeena.. Cape May Point.. H 34 000 055002__... ST e A R T S e Office of the Cape May Point Build- June 27, 1970.
g ing lnTm‘lor, Borough Pump
House, Light House Ave., Cape
May Point, NJ 08212,
B0 1ot onscan ealiill O s e Bea Isle City...... H 34 009 3000 03__ ... 40..-- veve-wn Office of the City Clerk, City Hall, June 18, 1070,
74 H 34 000 3000 04 4416 Landis Ave., Sea Isle City,
NJ 08243,
DOeeeicoceeeaca0o o coaaoo.. Stone Harbor..... H 34 0003260 03........ T A R i e = e Borough Clerk's Office, Municipal Oet. 16, 1970
H 34 009 3260 04 Bldg., 95th and Second Ave,, Stone
Harbor, NJ 08247,
DRERESNE  - A0 West Wildwood.... 34000363002, ... _...Q0. oo ooooe e ....... Borough of West Wildwood, 701 West Sept. 8, 1970,
v Glenwood Ave., West Wildwood,
NJ 08260,
L3 A SR = d0:eiicsecaae. Wildwood......... H 34 000 3670 02. ... _... L s S v e Office of the Treasurer, City of Wild- June 5, 1670,
wood, Municipal Bldg., 4400 New
Jersey Ave., Wildwoad, NJ 08260,
OO v cove s voe B0 s e Vermillon. ... ... H 30 043 8400 03 Ohfo Department of Natural Re- Office of the Clork of Council, City May 5, 1070,
through sources, Columbus, Ohio 43215, Hall, Vermilion, Ohio 44089.
H 30 043 8400 05 Ohlo Department of Insurance, 115
P‘;rast Rich 8t., Columbus, OH
43215,
12 D 1y \ 1\ T e Brownhelm H 30 093 0710 02.... ... I RO B S i v - Soma R S Office of the Township Clerk, 8372 Aug. 20, 1070,
Township. Claus Rd., Amherst, OH 44001,
Oregon.......... Jackson. ..ooeooann Unincorporated T 41 0290 0000 01  Executive Department, State of Jackson County Planning Depart- Dee. 81, 1970,
areas. through Oregon, Salem, Oreg. (17310, ment, Courthonse, Medford, OR
T 41 020 0000 07 97501,
Oregon Department of Commerce,
Insurance Division, 158 12th St,
NE., Salem, OR 97810,
3 LR Josephine. ... ... (.| AT T 41 033 0000 01 _.__. Q0 s St e Tt Josephine County Planning Office, Dao.
through 130 Northwest B 8St., Grants Pass,
T 41 033 0000 10 OR 97526.
Do. BN S e e s QoS =St T 41 039 0000 01 O e o e e .. Office of General Administration, Do.
through Lane County Courthouse, 125
T 41 0849 0000 05 Eighth Ave, East, Eugene, OR
97401,
Vo R s do.......... Springfield......_. T 41 039 1960 01 ... (s 8 TR RS e 8 Office of the City Manager, 223 North Do.
through A, Bpringfield, OR 97477.
T 41 039 1960 03
Taw........... Hunbes o aaes Greenville___ ... T 48 231 2860 01 Texas Water Development Board, 301  Office of the Department of Community Do.
through West S8eeond St., Austin, TX 78711, Development, City of Greenville,
T 48 231 2860 07 State Board of Insurance, 1110 San Greenville, Tex. 756401,
Jacinto St., Austin, TX 7870 .
Do Montgomery.. ... Pinehurst. __.._... T 48339535700 ... A0 S R s S et Office of the City Tax Assessor- Do.
Collector, Johnson's Butane, 1627
West Strickland Dr,, Orange, TX
77030,
DO o Tarmant..o...... Arlington_....._.. H 46439026003 __._. B0y <eiviee.. Ofiiceof the Administrative Assistant, Aug. 0, 1970,
through Post Office Box 231, Arlington, TX
Wise . H 48 430 0260 11 76010.
consin. ... Crawford. ........ Prairie du Chien.. H 55 023 3800 02__. Department of Natural Resources, Municipal Office, 207 West Blackhawk May 22; 1670.
H 55 023 3890 03 é‘;’stl Office Box 450, Madison, W1 Ave,, Prairie du Chien, WI 53701,
' 3701,
Wisconsin  Insurancea Department,
%l Sheboygan Ave., Madison, WI
Do.......... Ploree. ... oo Unincorporated T 55 (43 0000 01 ... e e R e e Pierce County Zoning Offico, Court Dec. 31, 1670,
Areas. House, Elisworth, W1 54011,

l(%ational Flood Insurance Act of 1968 (title XIIT of the Housing and Urban Development Act of 1968), effective Jan. 28, 1969 (33 F.R.
ot 04, Nov. 28, 1968), as amended (secs. 408-410, Public Law 91-152, Dec. 24, 1969), 42 U.S.C. 4001-4127; and Secretary’s delegation
authority to Federal Insurance Administrator, 34 F.R, 2680, Feb. 27, 1969)

Issued: December 31, 1970.

GEORGE K. BERNSTEIN,
Federal Insurance Administrator.

[F.R. Doc. 71-146; Filed, Jan. 7, 1971; 8:45 am.]

Title 3—ANIMALS AND
ANIMAL PRODUCTS

c;“‘P!el' l—Agricultural Research
ervice, Department of Agriculture

S
UBCHAPTER C-—INTERSTATE TRANSPORTATION
OF ANIMALS AND POULTRY
[Docket No. 70-319]

PAg;ngé—cgc}:\(};ﬁ CHOLERA AND
DISEASES UNICABLE SWINE
Areas Quarantined

Mgn‘ggant to provisions of the Act of
» 1884, as amended, the Act of

No.5— g FEDERAL

February 2, 1903, as amended, the Act
of March 3, 1905, as amended, the Act of
September 6, 1961, and the Act of July 2,
1962 (21 U.S.C. 111-113, 114g, 115, 117,
120, 121, 123-126, 134b, 134f), Part 76,
Title 9, Code of Federal Regulations, re-
stricting the interstate movement of
swine and certain products because of
hog cholera and other communicable
swine diseases, is hereby amended in
the following respects:

1. In § 76.2, paragraph (e) (15) relat-
ing to the State of Alabama is amended
to read:

(15) Alabama. (i) That portion of Dal-
las County bounded by a line beginning
at the junction of U.S. Highway 80 and
the Alabama River; thence, following
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U.S. Highway 80 in a southeasterly direc-
tion to State Highway 41; thence, fol-
lowing State Highway 41 in a generally
southwesterly direction to Cedar Creek;
thence, following the north bank of
Cedar Creek in a generally north-
westerly direction to the Alabama River;
thence, following the east bank of the
Alabama River in a generally northeast-
erly direction to its junction with U.S.
Highway 80.

(ii) That portion of Covington County
bounded by a line beginning at the junc-
tion of the Covington-Crenshaw-Coffee
County lines; thence, following the Cov-
ington-Coffee County line in a southerly
direction to U.S. Highway 84; thence,
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following U.S. Highway 84 in a south-
westerly direction to Secondary Road
11; thence, following Secondary Road
11 in a southwesterly direction to Sec-
ondary Road 77; thence, following Sec-
ondary Road 77 in a northeasterly
direction to the Mount Gilead-Five
Points Road; thence, following the
Mount Gilead-Five Points Road in a
northeasterly direction to Primary Road
43; thence, following Primary Road 43
in a northeasterly direction to the Cov-
ington-Crenshaw County line; thence,
following the Covington-Crenshaw
County line in a generally southeasterly
direction to its junction with the Coffee
County line,

2. In § 76.2, the reference to the State
of Indiana in the introductory portion
of paragraph (e) and paragraph (e)(3)
relating to the State of Indiana are
deleted.

(Secs. 4-7, 23 Stat. 82, as amended, secs. 1,
2, 32 Stat. 791-792, as amended, secs, 1-4,
33 Stat, 1264, 1265, as amended, sec., 1, 76

Stat, 481, secs. 3 and 11, 76 Stat. 130, 133; 21

U.B8.C. 111, 112, 113, 114g, 116, 117, 120, 121,
128-1268, 134b, 134f; 29 F.R. 16210, as
amended)

Effective date. The foregoing amend-
ments shall become effective wupon
issuance.

The amendments quarantine a portion
of Covington County, Ala., because of the
existence of hog cholera. This action is
deemed necessary to prevent further
spread of the disease. The restrictions
pertaining to the interstate movement of
swine and swine products from or
through guarantined areas as contained
in 9 CFR Part 76, as amended, will apply
to the quarantined portion of such
county.

The amendments also exclude a por-
tion of Wayne County, Ind., from the
areas quarantined because of hog chol-
era. Therefore, the restrictions pertain-
ing to the interstate movement of swine
and swine products from or through
guarantined areas as contained in 9 CFR
Part 76, as amended, will not apply to
the excluded area, but will continue to
apply to the quarantined areas described
in §76.2(e). Further, the restrictions
pertaining to the interstate movement of
swine and swine products from nonquar-
antined areas contained in said Part 76
will apply to the area excluded from
quarantine. The amendments release In-
diana from the list of States quarantined
because of hog cholera.

Insofar as the amendments impose
certain further restrictions necessary to
prevent the interstate spread of hog
cholera, they must be made effective im-
mediately to accomplish their purpose in
the public interest. Insofar as they re-
lieve restrictions, they should be made
effective promptly in order to be of maxi-
mum benefit to affected persons.

Accordingly, under the administrative
procedure provisions in 5 U.S.C. 553, it
is found upon good cause that notice
and other public procedure with respect
to the amendments are impracticable,
unnecessary, and contrary to the public
interest, and good cause is found for
making them effective less than 30
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days after publication in the FeDERAL
REGISTER.

Done at Washington, D.C., this 5th
day of January 1971.

F. J. MULHERN,
Acting Administrator,
Agricultural Resegrch Service.

[F.R. Doc. T1-268; Filed, Jan, 7, 1971;
8:49 am.l

Title 26—INTERNAL REVENUE

Chapter l—Internal Revenue Service,
Department of the Treasury

SUBCHAPTER A—INCOME TAX
[T.D. 7084]

PART T1—INCOME TAX; TAXABLE
YEARS BECINNING AFTER DECEM-
BER 31, 1953

Gain From Dispositions of Certain
Depreciable Realty

On May 12, 1966, notice of proposed
rule making with respect to the amend-
ment of the Income Tax Regulations
(26 CFR Part 1) to conform the regula-
tions to certain provisions of section 231
of the Revenue Act of 1964 (78 Stat. 100),
relating to gain from dispositions of cer-
tain depreciable realty, was published
in the FeEpERAL REGISTER (31 F.R. 6966).
After consideration of nll such relevant
matter as was presented by interested
persons regarding the rules proposed,
the amendment as proposed is hereby
adopted, subject to the changes which
follow. The amendment does not reflect
the amendments made to section 1250
by7the Tax Reform Act of 1969 (83 Stat.
487).

PAracrAPH 1. Paragraph (c¢)(3) (i) of
-§ 1.170-1 is amended.

Par. 2. Paragraph (¢) (1) of § 1.453-9 is
amended.

Par. 3. Paragraph (¢) of § 1.751-1 is
amended by revising subparagraphs
(4) (ii) and (6) (ii).

Par. 4, Section 1.1245-2(a)(8) is
amended.

Par. 5. Section 1,1245-6(b) is revised.

PAr. 6. Section 1.1250 is revised.

Par. 7. Section 1.1250~1 is revised.

Par. 8. Section 1.1250-2 is amended by
revising paragraphs (a), (b), (¢) (1) and
(2) diD), and (d) (2), 3 dD), ) (D),
and (6). X

Par. 9. Section 1.1250-3 is revised.

Pagr. 10, Section 1.1250—4 is amended by
1(‘evising paragraphs (a), (b) (2), (f), and

g).
Par. 11. Section 1.1250-5 is revised.

(Sec. 7806, Internal Revenue Code of 1054
‘(68A Stat. 817; 26 U.S.C. 7805) )

[sEAL] RanporLrE W, THROWER,
Commissioner of Internal Revenue.

Approved: December 31, 1970.

EpwiN S. COHEN,
Assistant Secretary
of the Treasury.

In order to conform the Income Tax
Regulations (26 CFR Part 1) to certain

provisions of section 231 of the Revenue
Act of 1964 (78 Stat. 100), relating to
gain from dispositions of certain depre-
ciable realty, such regulations are
amended as follows:

ParacraPH 1. Paragraph (¢)(3) )
and (ii) of § 1.170-1 is amended to read
as follows:

§ 1.170-1 Charitable, ete., contributions
and gifts; allowance of deduction,
L * * L d *

(¢) Contribution in property. * © *

(3) Reduction for depreciable prop-
erty. (1) With respect ta a charitable
contribution of section 1245 property (as
defined in section 1245(a) (3) ), or section
1250 property (as defined n section
1250(e) ), section 170(e) requires that
the amount of the charitable contribu-
tion taken into account under section
170 shall be reduced by the amount which
would have been treated (but was not
actually treated) as gain to which sec-
tion 1245(a) (1) or 1250(a) (relating
to gain from dispositions of depreciable
property) applies if the property con-
tributed had been sold av, its fair market
value (determined at the time of such
contribution).

(i1) Section 170(e) applies to chari-
table contributions of section 1245
property in taxable years beginning after
December 31, 1962, except that in re-
spect of section 1245 property which is
an elevator or escalator section 170(e)
applies to charitable contributions after
December 31, 1963. Section 170(e) ap-
plies to charitable contributions of
section 1250 property after December 31,
1963.

.

Par. 2. Section 1.301 is amended by
revising subsections (b) (1) (B) (i) and
(d) (2) (B) of section 301 and the his
torical note to read as follows:

§ 1.301 Statutory provisions; distribus
tions of property.

SEc. 801, Distributions of property. * * '

(b) Amount distributed—(1) General
rule. ¢ ¢ ®

(B) Corporate distributees. * * *

(ii) The adjusted basis (in the hands of
the distributing corporation immediately
before the distribution) of the other prep*
erty received, increased in the amount of
gain to the distributing corporation which
is recognized under subsection (b) or (¢)
of section 311, under section 341(f), OF
under section 1245(a) or 1250(a).

- . . . .

(d) Basis—(1) Noncorporate distribu=
tees. ¢ ¢ ¢

(2) Corporate distributees. * * * ¢

(B) The adjusted basis (in the hands O
the distributing corporation immediately
before the distribution) of such properti
increased In the amount of gain to the djes(i
tributing corporation which is recogniz
under subsection (b) or (c) of section 31L
under section 3841(f), or under section
1245(a) or 1250(a).

- - B .
[Sec. 301 as amended by sec. 5 (a) and (B
Rev. Act 1062 (76 Stat. 977); sec. 13(01‘ '
Rev. Act 1962 (76 Stat. 1035); sec, 231(b) (35'
Rev. Act 1964 (78 Stat. 105); Act of Aug. 2%
1964 (Pub. Law 88-484, 78 Stat, 597) |

Par. 3. Section 1.301-1 is amended llg
revising paragraph (d), paragraph (
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(2) (ii) (b), paragraph (j) (1), example
(1) in paragraph (k), and paragraph

(n) (2). These revised provisions read
as follows:
§1.301-1 Rules applicable with respect

to distributions of money and other
property.
- - * » .

(d) Distributions of property to cor-
porate shareholders. If property (other
than money and other than the obliga-
tions of the distributing corporation) is
distributed in kind to a shareholder
which is a eorporation and the fair mar-
ket value of such property is greater than
the adjusted basis in the hands of the dis~
tributing corporation, only the adjusted
basis of such property (determined im-
mediately before the distribution and in-
creased for any gain recognized to the
distributing corporation under section
311 (b) and (¢) and section 1245(a) or
1250(a)) shall be taken into account
under section 301(¢). Thus, in such a
case, the amount of such a dividend in
kind under section 301(c) (1) may not
exceed such adjusted basis. Similarly,
In such cases where the distribution is
not out of earnings and profits, the
amount of the reduetion in basis of the
shareholder’s stock and the amount of
any gain resulting from such distribution
are determined by reference to the ad-
Justed basis of the property distributed.
If the property distributed is money, the
amount of the distribution shall be the
the amount of such money. If the prop-
erty distributed consists of the obliga-
tions of the distributing corporation, or
stock of the distributing corporation
treated as property under section 305(b),
or rights to acquire such stock treated as
broperty under section 305(b), the
amount, of such distribution shall be an
amount equal to the fair market value of
such obligations, stock, or rights. For
sbecial rules as to distributions by a
foreign corporation of property (other
than money, the obligations of the dis-
tributing corporation, stock of the dis-
tributing corporation treated as prop-
erty under section 305(h), or rights to
acquire such stock treated as property
under section 305(h) ) after December 31,
1962, to a shareholder which is a corpora-
tion, see section 301(b) (1) (C) and para-
graph (n) of this section.

2 * * * .

(h) Bagig. * * »

(2) =+ » =

() » = »

of(b’ The adjusted basis (in the hands
the distributing corporation immedi-
afv_t’ly before the distribution) of such
f;"{’;’"ty, increased in the amount of gain
reco distributing corporation which is
P ti)mged under section 311(b) (relat-
Sectt istributions of LIFO inventory),
orc on 311(e) (relating to distributions
> f;);O;:ert;: subjeet to liabilities in excess
( SIS) or section 1245(a) or 1250(a)
'elating to gain from dispositions of
‘ertain depreciable property) ;

*
* * *

-
(1) Transfers ;
ket valye. o o for less than fair mar-
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(1) Where the fair market value of the
property equals or exceeds its adjusted
basis in the hands of the distributing
corporation the amount of the distribu-
tion shall be the excess of the adjusted
basis (increased by the amount of gain
recognized under section 311 (b) or (c)
or section 1245(a) or 1250(a) to the
distributing corporation) over the
amount paid for the property;

- » - . .

(k) Application of rule respecting
transfers jor less than fair market
value. * * *

Ezample (1). On January 1, 1955, A, an
individual shareholder of corporation X,
purchased property from that corporation for
$20. The fair market value of such property
was $100, and its basis in the hands of cor-
poration X was $25. The amount of the
distribution determined under section 301(b)
is $80. If A were a corporation, the amount
of the distribution would be 85 (assuming
that sections 311 (b) and (c), 1245(a), and
1250(a) do not apply), the excess of the
basis of the property in the hands of cor-
poration X over the amount received there-
for. The basis of such property to corpora-
tion A would be $25. If the basis of the
property in the hands of corporation X were
$10, the corporate shareholder, A, would not
receive a distribution. The basis of such
property to corporation A would be $20.
Whether or not A is a corporation, the excess
of the amount paid over the basis of the
property in the hands of corporation X ($20
over $10) would be a taxable gain to cor-
poration X,

A L 3 * * *

(n) Distributions of certain property
by foreign corporations to corporate
shareholders. * * *

(2) If any deduction is allowable to
the recipient under section 245 with re-
spect to a distribution of property de-
scribed in subparagraph (1) of this para-
graph and if the fair market value of the
property exceeds its adjusted basis in the
hands of the distributing corporation
(increased by any gain to the distribut-
ing corporation recognized under sec-
tion 311 (b) or (c), or under section 1245
(a) or 1250(a)), then the amount taken
into account under section 301(¢) shall
be determined under subparagraph (3)
of this paragraph. In order to deter-
mine such amount—

(i) First, compute the portion, if any,
of the adjusted basis of the property
(increased by any gain to the distributing
corporation recognized under section 311
(b) or (e), or under section 1245(a) or
1250(a)) which is out of earnings and
profits of the taxable year (within the
meaning of section 316(a) (2)).

(ii) Second, compute the portion, if
any, of the adjusted basis of the property
(increased by any gain to the distribut-
ing corporation recognized under section
311 (b) or (¢), or under section 1245(a)
or 1250(a)) which is out of earnings and
profits accumulated during the portion
of the uninterrupted period described in
section 245(a) which ends at the begin-
ning of the taxable year.

(iii) Third, compute the portion, if
any, of the adjusted basis of the prop-
erty (increased by any gain to the dis-
tributing corporation recognized under
section 311 (b) or (¢), or under section
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1245(a) or 1250(a)) which is out of
sources other than earnings and profits
of the taxable year and earnings and
profits accumulated during the uninter-
rupted period described in section 245(a).

(iv) Fourth, with respect to each of
the portions computed under subdivi-
sions (i), (i), and (iii) of this subpara-
graph, determine the proportionate part
of the fair market value of the property
attributable to such portion. The pro-
portionate part of the fair market value
attributable to each portion shall be such
fair market value multiplied by the ratio
which such portion bears to the sum of
all portions.

Par., 4. Section 1.312 is amended by
revising section 312(c¢) (3) and the his-
torical note to read as follows:

§ 1.312 Statutory provisions; effect on
earnings and profits,

Sec. 312. Effect on
profits. * * *

(¢) Adjustments for liabilities, etc. * * *

(3) Any gain to the corporation recognized
under subsection (b) or (c¢) of section 311
or under section 1245(a) or 1250(a).

< * . * . .
[Seo. 312 as amended by sec. 13(f) (3), Rev.
Act 1962 (76 Stat. 1035); sec. 231(b)(3),
Rey. Act 1964 (78 Stat. 105)]

Par. 5. Section 1.312-3 is amended to
read as follows:

§ 1.312-3 Liabilities,

The amount of any reductions in earn-
ings and profits described in section
312 (a) or (b) shall be (a) reduced by
the amount of any liability to which the
property distributed was subject and by
the amount of any other liability of the
corporation assumed by the shareholder
in connection with such distribution, and
(b) increased by the amount of gain
recognized to the corporation under sec-
tion 311 (b) or (¢) or under section
1245(a) or 1250(a).

Par. 6. Paragraph (¢) (1) of § 1.453-9
is amended to read as follows:

earnings and

§ 1.453-9 Gain or loss on disposition of
installment obligations.
* » > . *

(¢) Disposition from which no gain or
loss is recognized. (1) (1) Under section
453(d) (4) (A), no gain or loss shall be
recognized to a distributing corporation
with respect to the distribution of install-
ment obligations if the distribution is
made, pursuant to a plan for the com-
plete liquidation of a subsidiary meeting
the requirements of section 332, to a cor-
poration in the hands of which no gain
or loss is recognized with respect to such
distribution. However, if the basis of the
property of the liquidating corporation
in the hands of the distributee is deter-
mined under section 334(b) (2), then the
preceding sentence shall not apply to the
extent that under section 453(d) (1) gain
to the distributing corporation would be
considered as gain to which section
1245(a) (1) or 1250(a) relating to gain
from dispositions of depreciable prop-
erty) applies, computed under the prin-
ciples of paragraph (d) of § 1.1245-6 or
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paragraph (c¢)(6) of § 1.1250-1, which-
ever is applicable,

(ii) Under section 453(d) (4) (B), no
gain or loss shall be recognized to a dis-
tributing corporation with respect to the
distribution of installment obligations if
the distribution is made, pursuant to a
plan for the complete liquidation of &
corporation which meets the require-
ments of section 337, under conditions
whereby no gain or loss would have been
recognized to the corporation had such
installment obligations been sold or ex-
changed on the day of the distribution.
The preceding sentence shall not apply
to the extent that under section
453(d) (1) gain to the distributing cor-
poration would be considered as gain to
which section 1245(a) (1) or 1250(a)
applies, computed under the principles of
paragraph (d) of § 1.1245-6 or paragraph

(c)(6) of §1.1250-1, whichever is
applicable.
- - L L] .

Par. 7. Section 1.751 is amended by re-
vising section 751(c) and the historical
note to read as follows:

§ 1.751 Statutory provisions; unrealized
receivables and inventory items.

Sec. 751. Unrealized receivables and inven-
toryitems. * * ¢

(¢c) Unrealized receivables. For purposes
of this subchapter, the term “unrealized re-
celvables” includes, to the extent not pre-
viously Includible in income under the
method of accounting used by the partner-
ship, any rights (contractual or otherwise) to
payment for—

(1) Goods delivered, or to be delivered, to
the extent the proceeds therefrom would be
treated as amounts received from the sile
or exchange of property other than a capital
azset, or

(2) Services rendered, or to be rendered.

For purposes of this section and sections 731,
736, and 741, such term also includes section
1245 property (as defined in section 1245(a)
(3)) and section 1250 property (as defined in
sectlon 1250(c)), but only to the extent of
the amount which would be treated as gain
to which section 1245(a) or 12560(a) would
apply if (at the time of the transaction de-
scribed in this section or section 731, 736, or
741, as the case may be) such property had
been sold by the partnership at its falr mar-
ket value.

* - + L -
[Seec. 751 as amended by sec. 18(f) (1), Rev.
Act 1962 (76 Stat. 1035); sec. 231(b) (6), Rev.
Act 1964 (78 Stat. 105) )

Par. 8, Paragraph (¢) of §1.751-1 is
amendad by revising subparagraphs (4),
(5), and (6) to read as follows:

§ 1.751-1 Unrealized receivables and
inventory items,
. - L - .

(¢) Unrealized receivables. * * *

(4)(1) With respect to any taxable
year of a partnership beginning after
December 31, 1962, the term ‘““‘unrealized
receivables,” for purposes of this section
and sections 731, 736, 741, and 751, also
includes “potential section 1245 income.”
With respect to each item of partnership
section 1245 property (as defined in sec.
1245(a) (3)), “potential section 1245 in-
come” is the amount which would be
treated as gain to which section 1245(a)

RULES AND REGULATIONS

(1) would apply if (at the time of the
transactior described in section 731, 736,
741, or 751, as the case may be) the item
of section 1245 property were sold by the
partnership at its fair market value. See
paragraph (e)(1) of § 1.1245-1. For
example, if a partnership would recog-
nize under section 1245(a) (1) gain of
$600 upon a sale of one item of section
1245 property and gain of $300 upon a
sale of its only other item of such prop-
erty, the potential section 1245 income
of the partnership would be $900.

(ii) With respect to any taxable year
of a partnership ending after December
31, 1963, the term ‘*‘unrealized receiv-
ables,” for purposes of this section and
sections 731, 736, 741, and 751, also in-
cludes “potential section 1250 income.”
With respect to each item of partnership
section 1250 property (as defined in sec-
tion 1250(e) ), “potential section 1250 in-
come” is the amount which would be
treated as gain to which section 1250(a)
would apply if (at the time of the
transaction described in section 731, 736,
741, or 751, as the case may be) the item
of section 1250 property were sold by the
partnership at its fair market value. See
paragraph (f) (1) of § 1.1250-1.

(iii* For purposes of determining po-
tential section 1245 income or potential
section 1250 income, any arm’s-length
agreement between the buyer and seller,
or between the partnership and distribu-
tee partner, will generally establish the
fair market value of section 1245 prop-
erty or section 1250 property (as the case
may be).

(5) For purposes of subtitle A of the
Code, the basis of potential section 1245
income and of potential section 1250 in-
come is zero.

(6) (1) If (at the time of the trans-
action referred to in subparagraph (4)
of this paragraph) a partnership holds
section 1245 (or 1250) property and if
(a) a partner had a special basis adjust-
ment under section 743(b) in respect of
the property, or (b) the basis under sec-
tion 732 of the property if distributed to
the partner would reflect a special basis
adjustment under section 732 (d), or (¢)
on the date a partner acquires his part-
nership interest by way of a sale or ex-
change (or upon death of another part-
ner) the partnership owned the property
and an election under section 754 was in
effect with respect to the partnership,
then the partner's share of the potential
section 1245 (or 1250) income of the
partnership in respect of the property
shall be determined under subdivision
(i) of this subparagraph.

(i1) The partner's share of the po-
tential section 1245 (or 1250) income of
the partnership in respect of the prop-
erty to which this subdivision applies
shall be that amount of gain which the
partner would recognize under para-
graph (e) (3) of § 1.1245-1 (or paragraph
(f) of §1.1250-1) upon a sale of the
property by the partnership, except that,
for purposes of this subparagraph (a)
the items which are allocated under (or
in a manner consistent with the prin-
ciples provided in) paragraph (e) (3) (ii)
of §1.1245-1 shall be allocated fto the
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parfner in the same manner as his share
of partnership property is determined,
and (b) the amount of a special basis ad-
justment under section 732(d) shall be
treated as if it were the amount of a spe-
c{)al basis adjustment under section 743
).

* % * - L

Par. 9, Paragraph (c) (1) of § 1.1245-1
is amended to read as follows:

§ 1.1245-1 General rule for treatment
of gain from dispositions of certain
depreciable property.

L - - . .

(¢) Other dispositions. (1) In the
case of a disposition of section 1245 prop-
erty other than by way of a sale, ex-
change, or involuntary conversion, the
gain to which section 1245(a) (1) applies
is the amount by which (i) the lower of
the fair market value of the property on
the date of disposition or the recomputed
basis of the property, exceeds (ii) the
adjusted basis of the property. If prop-

erty is transferred by a corporation to a

shareholder for an amount less than its

fair market value in a sale or exchange,

for purposes of applying section 1245

such transfer shall be treated as a dis-

position other than by way of a sale,
exchange, or involuntary conversion.

- - - . -

Par. 10. Paragraph (a) of §1.1245-2
is amended by adding a new subpara-

graph (8). The new provision reads as

follows:

§ 1.1245-2 Definition of recomputed
sis,

(a) Generalrule. * * *

(8) Exempt organizations. In respect
of property disposed of by an organiza-
tion which is or was exempt from income
taxes (within the meaning of section
501(a)), adjustments reflected in the
adjusted basis (within the meaning of
subparagraph (2) of this paragraph)
shall include only depreciation or amorti=
zation allowed or allowable (i) in com-
puting unrelated business taxable income
(as defined in section (512(a)), or (i) in
computing taxable income of the 0r
ganization (or a predecessor organizi-
tion) for a period during which if Was
not exempt or, by reason of the applics:
tion of section 502, 503, or 504, was denied.
its exemption.

. . . . b r

Par. 11, Paragraph (d) of ;142493
is amended by revising so much of su
paragraph (4) as precedes subd:vxsmr}
(i) thereof, and by adding new subpamd
graph (7). These revised and adde
provisions read as follows:

§ 1.1245-4 Exceptions and Jimitations.

(d) Limitation for like kind eagchanve’
and involuntary conversions. *

(4) Application to disposition of 13235
tion 1245 property and nonsecg;' p;u'-

property in one transaction. 1
poses of this paragraph, if both seut‘i)f;)fj
1245 property and nonsection 1245 Pr 5
erty are acquired as the resull of 102
disposition in which both section e
property and nonsection 1245 prope
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are disposed of, then except as provided
in subparagraph (7) of this paragraph—
» * » - *

(1) Coordination with section 1250.
For purposes of this paragraph, if sec-
tion 1245 property and section 1250 prop-
erty are disposed of in-one transaction
in which the property acquired includes
section 1250 property, the allocation rules
of paragraph (d) (6) of § 1.1250-3 shall
apply.

. * - » *

Par. 12. Paragraphs (b) and (e) of
§1,1245-6 are amended to read as
follows:

§1.1245-6 Relation of section 1245 to
other sections.
L » - » *

(b) Nonrecognition sections overrid-
den. The nonrecognition provisions of
subtitle A of the Code, which section
1245 overrides include, but are not lim-
ited to, sections 267(d), 311(a), 336, 337,
501(a), and 512(b) (5). See section 1245
(b) for the extent to which section
1245(a) (1) overrides sections 332, 351,
361, 371(a), 374(a), 721, 731, 1031, 1033,
1071, and 1081 (b) (1) and (d) (1) (A).
For limitation on amount of adjustments
reflected in adjusted basis of property
dxsposgd of by an organization exempt
from income taxes (within the meaning
of section 501(a) ), see paragraph (a) (8)
of §1.1245-2,

* . E . L4

(e) Ezempt income. The fact that
section 1245 provides for recognition of
gain as ordinary income does not change
into taxable income any income which
Is exempt under section 115 (relating to
income of states, ete.), 892 (relating to

come of foreign governments), or 894

(relating to income exempt under
treaties) ,

x . *

- *
PAR. 13. There are inserted immedi-

ately after § 1.1249-1 the following new
sections:

§1.1250 Statutery provisions; gain
from dispositions of certain depre-
ciable realty,

: ;;::.11250. Gain from dispositions of certain
. catile realty—(a) General rule. Except
otherv.xs',e‘provided in this section—
be:('l; Additional depreciation ajter Decem-
pmz, 1969. If section 1250 property is dis-
4 of after December 31, 1969, the applica-
{ ‘;\)ercemage of the lower of—
cla{ig That portion of the additional depre-
¥ N (as defined in subsection (b) (1) or
& igatmbuzable to periods after December
+ 1969, in respect of the property, or
(B) The excess of—
sal(e” E'I'he amount realized (in the case of a
5 tl'ue !;change, or involuntary conversion),
i air market value of such property (in
ot € of any other disposition), over
) The adfusted basis of such property,

s
cg?rlx t;e treated as gain from the sale or ex-
&etgn:f Property which is neither a capital
Sueh l‘ Property described in section 1231,
ing mgft n shall be recognized notwithstand-
(c .‘AOthgr Provision of this subtitle,
Para g,r 5 l}’{DI icable percentage, For purposes of
age” me‘;n s(—l) the term “applicable percent-
(1) In the case of
section 1250 property dis-
Posed of Pursuant to a written contract which
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was, on July 24, 1969, and at all times there-
after, binding on the owner of the property,
100 percent minus 1 percentage point for
each full month the property was held after
the date the property was held 20 full
months;

(ii) In the case of section 1250 property
constructed, reconstructed, or acquired by
the taxpayer before January 1, 1975, with re-
spect to which a mortgage is insured under
section 221(d) (3) or 236 of the National
Housing Act, or housing is financed or as-
sisted by direct loan or tax abatement under
similar provisions of State or local laws, and
with respect to which the owner is subject
to the restrictions described in section
1939(b) (1) (B), 100 percent minus 1 percent-
age point for each full month the property
was held after the d: *e the property was held
20 full months;

(iif) In the case of residential rental prop-
erty (as defined in section 167(j) (2) (B))
other than that covered by clauses (1), and
(i), 100 percent minus 1 percentage point
for each full month the property was held
after the date the property was held 100
full months;

(iv) In the case of section 1250 property
with respect to which a depreciation deduc-
tion for rehabilitation expenditures was al-
lowed under section 187(k), 100 percent
minus 1 percentage point for each full
month in excess of 100 full months after the
date on which such property was placed in
service; and

(v) In the case of all other section 1250
property, 100 percent.

Clauses (1), (i1), and (iil) shall not apply
with respect to the additional depreciation
described in subsection (b) (4).

(2) Additional depreciation before Janu-
ary 1, 1970—(A) In general. If section 1250
property is disposed of after December 31,
1963, and the amount determined under
paragraph (1) (B) exceeds the amount deter-
mined under paragraph (1) (A), then the
applicable percentage of the lower of—

(1) That portion of the additional depre-~
ciation attributable to periods before Janu-
ary 1, 1970, in respect of the property, or

(if) The excess of the amount determined
under paragraph (1) (B) over the amount
determined under paragraph (1) (A),

shall also be treated as gain from the sale or
exchange of property which is neither a cap-
ital asset nor property described in section
1231. Such gain shall be recognized notwith-
standing any other provision of this subtitle.

(B) Applicable percentage. For purposes
of subparagraph (A) the term “applicable
percentage” means 100 percent minus 1 per-
centage point for each full month the prop-
erty was held after the date on which the
property was held for 20 full months.

(b) Additional depreciation defined. For
purposes of this section—

(1) In general. The term “additional de-
preciation” means, in the case of any prop-
erty, the depreciation adjustments in respect
of such property; exeept that, in the case of
property held more than 1 year, it means
such adjustments only to the extent that
they exceed the amount of the depreciation
adjustments which would have resulted if
such adjustments had been determined for
each taxable year under the straight line
method of adjustment. For purposes of the
preceding sentence, if a useful life (or sal-
vage value) was used in determining the
amount allowed as a deduction for any tax-
able year, such life (or value) shall be used
in determining the depreciation adjustments
which would have resulted for such year
under the straight line method.

(2) Property held by lessee. In the case of
a lessee, in determining the depreciation ad-
Justments which would have resulted in re-
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spect of any bullding erected (or other
improvement made) on the leased property,
or in respect of any cost of acquiring the
lease, the lease period shall be treated as
including all renewal periods. For purposes
of the preceding sentence—

(A) The term “renewal period” means any
period for which the lease may be renewed,
extended, or continued pursuant to an option
exercisable by the lessee, hut

(B) The inclusion of renewal periods shall
not extend the period taken into account by
more than two-thirds of the period on the
basis of which the depreciation adjustments
were allowed.

(3) Depreciation adjustments. The term
“depreciation adjustments” means, in respect
of any property, all adjustments attributable
to periods after December 31, 1963, reflected
in the adjusted basis of such property on
account of deductions (whether in respect
of the same or other property) allowed or
allowable to the taxpayer or to any other
person for exhaustion, wear and tear, obso-
lescence, or amortization (other than amor-
tization under section 168, 169, or 185). For
purposes of the preceding sentence, if the
taxpayer can establish by adequate records
or other sufficient evidence that the amount
allowed as a deduction for any period was

less than the amount allowable, the amount -

taken into account for such period shall be
the amount allowed.

(4) Additional depreciation attributable
to rehabilitation expenditures. The term
“additional depreciation” also means, in the
case of section 1250 property with respect to
which a depreciation deduction for rehabili-
tation expenditures was allowed under sec-
tion 167(k), the depreciation adjustments
allowed under such section to the extent
attributable to such property, except that, in
the case of such property held for more than
1 year after the rehabilitation expenditures so
allowed were incurred, it means such adjust-
ments only to the extent that they exceed
the amount of the depreciation adjustments
which would have resulted if such adjust-
ments had been determined under the
straight line method of adjustment without
regard to the useful life permitted under
section 187(k).

(c) Section 1250 property. For purposes of
this section, the term “section 1250 property"
means any real property (other than section
1245 property, as defined in section 1245(a)
(3)) which is or has been property of a char-
acter subject to the allowance for deprecia-
tion provided in section 167.

(d) Exceptions and limitations—(1) Gijts.
Subsection (a) shall not apply to a disposi-
tion by gift.

(2) Transfers at death. Except as provided
in‘section 691 (relating to income in respect
of a decedent), subsection (a) shall not
apply to a transfer at death.

(3) Certain tax-free transactions. If the
hasis of property in the hands of a transferee
is determined by reference to its basis in the
hands of the transferor by reason of the ap-
plication of sections 332, 351, 361, 871(a), 874
(a), 721, or 731, then the amount of gain
taken into account by the transferor under
subsection (a) shall not exceed the amount
of gain recognized to the transferor on the
transfer of such property (determined with-
out regard to this section. This paragraph
shall not apply to a disposition to an organi-
zation (other than a cooperative described
in section 521) which is exempt from the tax
imposed by this chapter.

(4) Like kind exchanges; involuntary con-
versions, ete—(A) Recognition limit, If
property is disposed of and gain (determined
without regard to this section) is not recog-
nized In whole or in part under gection 1031
or 1033, then the amount of gain taken into
account by the transferor under subsection
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(a) shall not exceed the greater of the
following:

(1) The amount of gain recognized on the
disposition (determined without regard to
this section), increased as provided in sub-
paragraph (B), or

(11) The amount determined under sub-
paragraph (C).

(B) Increase for certain stock. With re-
spect to any transaction, the increase pro-
vided by this subparagraph is the amount
equal to the falr market value of any stock
purchased in a corporation which (but for
this paragraph) would result in nonrecogni-
tion of galn under section 1033 (a) (3) (A).

(C) Adjustment where insufficient section
1250 property is acquired, With respect to any
transaction, the amount determined under
this irubparagraph shall be the excess of—

(1) The amount of gain which would (but
for this paragraph) be taken into account
under subsection (a), over

(1) The fair market value (or cost in the
case of a transaction described in section
1033(a) (3) ) of the sectlon 1250 property ac-
quired in the transaction,

(D) Basis of property acquired. In the
case of property purchased by the taxpayer
in a transaction described in section 1033(a)
(3), in applying the last sentence of section
1033(c), such sentence shall be applied—

(1) First solely to section 1250 properties
and to the amount of gain not taken into
account under subsection (a) by reason of
this paragraph, and

(ii) Then to all purchased properties to
which such sentence applies and to the re-
maining gain not recognized on the trans-
action as if the cost of the section 1250
properties were the basis of such properties
computed under clause (1),

In the case of property acquired in any other
transaction to which this paragraph applies,
rules consistent with the préceding sentence
shall be applied under regulations prescribed
by the Secretary or his delegate.

(B) Additional depreciation with respect
to property disposed of. In the case of any
transaction desceribed in section 1031 or 1033,
the additional depreciation in respect of the
section 1260 property acquired which is at-
tributable to the section 1250 property dis-
posed of shall be an amount equal to the
amount of the gain which was not taken into
account under subsection (a) by reason of
the application of this paragraph.

(5) Section 1071 and 1081 transactions.
Under regulaticns prescribed by the Secre-
tary or his delegate, rules consistent with
paragraphs (3) and (4) of this subsection
and with subsections (e) and (f) shall apply
in the case of transactions described in sec-
tion 1071 (relating to gain from sale or ex-
change to effectuate policles of FCC) or sec~
tion 1081 (relating to exchanges in obedi-
ence to SEC orders).

(6) Property distributed by a partnership
to a partner—(A) In general. For purposes
of this section, the basis of section 1250
property distributed by a partnership to a
partner shall be deemed to be determined by
reference to the adjusted basis of such prop-
erty to the partnership,

(B) Additional depreciation. In respect of
any property described in subparagraph (A),
the additional depreciation attributable to
periods before the distribution by the part-
nership shall be—

(1) The amount of the gain to which sub-
section (a) would have applled If such prop-
erty had been sold by the partnership im-
mediately before the distribution at its falr
market value at such time and the appli-
cable percentage for the property had been
100 percent, reduced by

(i) If section 751(b) applied to any part
of such gain, the amount of such gain to
which section 751(b) would have applied if
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the applicable percentage for the property
had been 100 percent.

(7) Disposition of principal residence.
Subsection (a) shall not apply to a dispo-
sition of—

(A) Property to the extent used by the
taxpayer as his principal residence (within
the meaning of section 1034, relating to sale
or exchange of residence), and

(B) Property in respect of which the tax-
payer meets the age and ownership require-
ments of section 121 (relating to gains from
sale or exchange of residence of Individual
who has attalned the age of 65) but only to
the extent that he meets the use require-
ments of such section In respect of such
property.

(8) Disposition of qualified low-income
housing. If section 1250 preperty is disposed
of and gain (determined without regard to
this section) I1s not recognized in whole or
in part under section 1039, then—

(A) =Recognition limit, The amount of
gain recognized by the transferor under sub-
section (a) shall not exceed the greater of—

(1) The amount of gain recognized on the
disposition’ (determined without regard to
this section), or

(11) The amount determined under sub-
paragraph (B).

(B) Adjustment where insufficient sec-
tion 1250 property is acquired. With respect
to any transaction, the amount determined
under this subparagraph shall be the excess
of—

(1) The amount of gain which would (but
for this paragraph) be taken into account
under subsection (a), over

(i) The cost of the section 1250 property
acquired in the transaction.

(C) Basis of property acquired. The basis
of property acquired by the taxpayer, de-
termined under section 1039(d), shall be al-
located—

(1) First to the section 1250 property de-
scribed in subparagraph (E)(1), in the
amount determined under such subpara-
graph, reduced by the amount of galn not
recognized attributable to the section 1250
property disposed of,

(ii) Then to any property (other than sec-
tion 1250 property) to which section 1039
applies, In the amount of its cost, reduced
by the amount of galn not recognized except
to the extent taken into account under
clause (1), and .

(iii) Then to the sectlon 1250 property de-
scribed in subparagraph (E) (i), in the
amount determined thereunder, reduced by
the amount of gain not recognized except to
the extent taken into account under clauses
(1) and (ii).

(D) Additional depreciation with respect
to property disposed of, The additional de-
preciation with respect to any property ac-
quired shall include the additional deprecia-
tion with respect to the corresponding section
1250 property disposed of, reduced by the
amount of gain recognized attributable to
such property.

(E) Property consisting of more than one
element, There shall be treated as a separate
element of section 1250 property—

(1) That portion of the section 1250 prop-
erty acquired the cost of which does not
exceed the net amount realized (as defined
in section 1039(b)) atirlbutable to the sec-
tion 1250 property disposed of, reduced by the
amount of gain recognized (if any) at-
tributable to such property, and

(1) That portion of the section 1250 prop-
erty acquired the cost of which exceeds the
net amount realized (as defined In section
1039(b)) attribntable to the section 1250
property disposed of.

(F) Allocation rules. For purposes of this
paragraph—

(1) The amount of gain recognized at-
tributable to the section 1250 property dis-
posed of shall be the net amount realized
with respect to such property, reduced by the
greater of the adjusted basis of the sectlon
1250 property disposed of or the cost of the
section 1250 property acquired, but shall not
exceed the gain recognized In the transaction,
and

(ii) If any sectlon 1250 property Is treated
as consisting of more than one element by
reason of the application of subparagraph (E)
to a prior transaction, then the amount of
gain recognized, the net amount realized, and
the additional depreciation, with respect to
each such element shall be allocated in ne-
cordance with regulations prescribed by the
Secretary or his delegate.

(e) Holding period. For purposes of de-
termining the applicable percentage under
this section, the provisions of section 1223
shall not apply, and the holding pericd of
section 1250 property shall be determined
under the following rules:

(1) Beginning of holding period. The hold~
ing period of section 1250 property shall be
deemed to begin—

(A% In the case of property acquired by
the taxpayer, on the day after the date of
acquisition, or

(B) In the case of property constructed,
reconstructed, or erected by the taxpayer, on
the first day of the month during which the
property is placed in service.

(2) Property with transferred basis. If the
basls of property acquired In a fransaction
described in paragraph (1), (2, (3), or (5)
of subsection (d) 1s determined by reference
to its basis in the hands of the transferor
then the holding period of the property In
the hands of the transferee shall include the
holding period of the property in the hands
of the transferor.

(8) Principal residence. If the basls of
property acquired in a transaction described
in paragraph (7) of subsection (d) ls deter-
mined by reference to the basis in the hands
of the taxpayer of other property, then the
holding period of the property acquired shall
include the holding period of such other
property.

(4) Qualified low-income housing. The
holding’ period of any section 1250 property
acquired which is described in subsecticd
(d) (8) (E) (1) shall include the holding pé*
riod of the corresponding element of section
1250 property disposed of,

(f) Special rules for property which 1
substantially improved—(1) Amount treated
as ordinary income. If, in the case of a dis
position of section 1250 property, the property
is treated as consisting of more than one
element by reason of paragraph (3), then the
amount taken into account under subsection
(a) in respect of such section 1250 property
as gain from the sale or exchange of property
which is neither a capital asset nor property
described in section 1231 shall be the sum
of the amounts determined under pard

graph (2).
(2) Ordinary income attributable fo o6n
element. For purposes of paragraph (1), the

amount taken into account for any element
shall be the sum of—

(A) The amount (if any) determined by
multiplying—

(1) The amount which bears the sameé ratio
to the lower of the amounts specified i
subparagrapi (A) or (B) of subsection (8)
(1) for the section 1250 property as the addl-
tional depreciation for such alement attribut
able to periods after December 31, 1969, bears
to the sum of the additional depreciation 10:
all elements attributable to periods 8f%
December 31, 1969, by

(i) The applicable percentage for such ele-
ment, and b

(B) The amount (if any) determined Y
multiplying—
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(1) The amount which bears the same ratio
to the lower of the amounts specified in sub-
seotion (a) (2) (A) (1) or (ii) for the section
1250 property as the additional depreciation
for such element attributable to periods
pefore January 1, 1970, bears to the sum
of the additional depreciation for all ele-
ments attributable to periods before Janu-
ary 1, 1970, by

(ii) The applicable percentage for such
element.

For purposes of this paragrph, determina-
tlons with respect to any element shall be
made as If it were a separate property.

(3) Property consisting o] more than one
element. In applying this subsection In
the case of any section 1250 property, there
shall be treated as a separate element—

(A) Each separate Improvement,

(B) If, before completion of section 1250
property, units thereof (as distinguished
from improvements) were placed in service,
each such unit of section 1250 property, and

(C) The remaining property which is not
m:!m 3}nco account under subparagraphs (A)
and (B),

(4) Property which s substantially im-
proved. For purposes of this subsection—

(A) In gemeral. The term “separate im-
provement” means each improvement added
during the 36-month period ending on the
last day of any taxable year to the capital
fccount for the property, but only if the
sum of the amounts added to such account
during such period exceeds the greatest of—

(1) 25 percent of the adjusted basis of the
property,

(1) 10 percent of the adjusted basls of the
property, determined without regard to the
adjustments provided in paragraphs (2) and
(3) of section 1016(a), or

(1) $5,000.

For purposes of clauses (1) and (i1), the ad-
justed basis of the property shall be deter=
mined as of the beginning of the first day of
SUc_h 36-month period, or of the holding
period of the pro; (within the meaning
of subsection (e)), whichever is the later.
(B) Ezception. Improvements in any tax-
able year shall be taken into account for pur-
p}m‘s of subparagraph (A) only if the sum
of the amounts added to the capital account

for the property for such taxable year exceeds
the greater of—

(1) $2,000, or

to(”) 1 percent of the adjusted basis referred
I subparagraph (A) (1), determined,

?:;wer, as of the beginning of such taxable

npggez“fposes of this seetion, if the amount
s l'~0 the capital account for any sepa-
gmmormr;mvemcnt does not exceed the
Vi 51‘0' clause (1) or (ii), such improve-
e ri‘m be treated as placed in service
s C‘O%__tmt day, of a calendar month, which
(é‘ 56 to the middle of the taxable year.
mem)'- Improvement, The term “improve-
pmpw"jeﬂns, in the case of any section 1250
5 D;}, any addition to capital account for
Frrm oberty after the initial acquisition or
(r comp}etlon of the property.
hmiimsifccml rules for qualified low-income
‘.nmmﬂg“r(l) Amount treated as ordinary
E’JCliOT;.IQf‘. In the case of a disposition of
% o0 50 property, the property 1s treated
fekaan 05(“11{; of more than one element by
(8) (E) the application of subsection (d)
TRl t‘md gain is recognized in whole or
Wy hen the amount taken Into account
b Q-thbsecuon (2) &s gain from the sale
& m'mmﬁlnge of property which is neither
section 19: asset nor property described in
dotorn: 1231 shall be the sum of the amounts
‘g, "ined under paragraph (2).
"ZC’;L)""?rdPZ:-a;irg;comef attributable to an
X . ses of paragraph (1), the
mount taken into accougt for al:ay c(axe)ment
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shall be the amount determined by multi~
plying—

(A) The amount which bears the same
ratio to the lower of the additional deprecia-
tion or the gain recognized for the section
1250 property disposed of as the additional
depreciation for such element bears to the
sum of the additional depreciation for all
elements disposed of, by

(B) the applicable percentage for such
element.

For purposes of this paragraph, determina-
tions with respect to any element shall be
made as If it were a separate property.

(h) Adjustments to basis. The Secretary or
his delegate shall prescribe such regulations
as he may deem necessary to provide for
adjustments to the basis of property to re-
flect gain recognized under subsection (a).

(1) Application of section. This section shall

apply notwithstanding any other provision
of this subtitle.
[See. 1250 as added by sec. 231(a), Rev. Act
1964 (78 Stat. 100), as amended by sec. 521
(b), (c), and (d), sec. 704(b), and sec. 910
(b), Tax Reform Act 1960 (83 Stat. 652, 653,
654, 670, 720, 721, and 722)]

§ 1.1250~1 Gain from dispositions of
certain depreciable realty.

(a) [Reservedl

(b) Dispositions before January 1,
1970—(1) Ordinary income. In general,
section 1250(a) (2) provides that, upon
a disposition of an item of section 1250
property after December 31, 1963, and
before January 1, 1970, the applicable
percentage of the lower of—

(i) The additional depreciation (as de-
fined in § 1.1250-2) attributable to peri-
ods before January 1, 1970, in respect of
the property, or

(ii) The excess of the amount realized
on a sale, exchange, or involuntary con-
version (or the fair market value of the
property on any other disposition) over
the adjusted basis of the property,

shall be treated as gain from the sale or
exchange of property which is neither a
capital asset nor property described in
section 1231 (that is, shall be recognized
as ordinary income) . The amount of such
gain shall be determined separately for
each item (see subparagraph (2) (ii) of
this paragraph) of section 1250 proper-
ty. For relation of section 1250 to other
provisions, see paragraph (¢) of this
section.

(2) Meaning of terms. (i) For pur-
poses of section 1250, the term “disposi-
tion” shall have the same meaning as
in paragraph (a) (3) of § 1,1245-1, “Sec-
tion 1250 property” is, in general, depre-
ciable real property other than section
1245 property. See paragraph (e) of this
section. For purposes of this paragraph,
the term ‘“applicable percentage’ means
100 percent minus 1 percentage point for
each full month the property was held
after the date on which the property was
held 20 full months. See paragraph (d)
(2) of this section. If, however, the prop~
erty is considered to have two or more
elements with separate holding periods
(for example, because units thereof are
placed in service on different dates, or
improvements are made to the property),
see the special rules of § 1.1250-5.

(ii) For purposes of applying section
1250, the facts and circumstances of each
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disposition shall be considered in deter-
mining what is the appropriate item of
section 1250 property. In general, a build-
ing is an item of section 1250 property,
but in an appropriate case more than
one building may be treated as a single
item. For manner of determining
whether an expenditure shall be treated
as an addition to the capital account of
an item of section 1250 property or as
a separate item of section 1250 property,
see paragraph (d) (2) (dii) of § 1.1250-5.

(3) Sale, exchange, or involuntary
conversion before January 1, 1970. (i) In
the case of a disposition of section 1250
property by a sale, exchange, or involun-
tary conversion before January 1, 1970,
the gain to which section 1250(a) (2) ap-
plies is the applicable percentage for the
property multiplied by the lower of (a)
the additional depreciation in respect of
the property or (b) the excess (referred
to as “gain realized”’) of the amount real-
izetd over the adjusted basis of the prop-
erty.

(ii) The provisions of this subpara-
graph may be illustrated by the follow-
ing example:

Ezample. Section 1250 property, which has
an adjusted basis of $200,000, is sold for
$200,000 before January 1, 1970. At the time
of the sale the additional depreciation in
respect of the property is $130,000 and the
applicable percentage is 60 percent. Since
the gain realized ($90,000, that is, amount
realized, $290,000, minus adjusted basis,
$200,000) is lower than the additional depre-
ciation ($130,000), the amount of gain rec-
ognized as ordinary income under section
1260(a) (2) is $54,000 (that is, 60 percent of
$90,000). The remalning $36,000 ($80,000
minus $54,000) of the gain may be treated
as gain from the sale or exchange of prop-
erty described in section 1231.

(4) Other dispositions before Janu-
ary 1, 1970. (i) In the case of a disposi-
tion of section 1250 property before
January 1, 1970, other than by way of a
sale, ‘exchange, or involuntary conver-
sion, the gain to which section 1250(a)
(2) applies is the applicable percentage
for the property multiplied by the lower
of (a) the additional depreciation in
respect of the property, or (b) the excess
(referred to as “potential gain”) of the
fair market value of the property on the
date of disposition over its adjusted
basis. If property is transferred by a
corporation to a shareholder for an
amount less than its fair market value in
a sale or exchange, for purposes of ap-
plying section 1250 such transfer shall
be treated as a disposition other than by
way of a sale, exchange, or involuntary
conversion.

(ii) The provisions of this subpara-
graph may be illustrated by the follow-
ing example:

Ezample. Assume the same facts as in the
example In subparagraph (3)(i1) of this
paragraph except that the property is dis-
tributed by a corporation to a stockholder
before January 1, 1970, in complete liquida-
tion of the corporation, and that at the time
of the distribution the fair market value of
the property is $370,000. S8ince the additional
depreciation ($130,000) is lower than the
potential gain of $170,000 (that 1s, fair
market value, #$370,000, minus adjusted
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basis, $200,000), the amount of gain recog-
nized as ordinary income under section 1250
(2) (2) is $78,000 (that 1is, 60 percent of
$130,000) even though, in the absence of
section 1260, section 336 would preclude
recognition of gain to the corporation.

(5) Instances of mnonapplication. (1)
Section 1250(a) (2) does not apply to
losses. Thus, section 1250(a) (2) does not
apply if a loss is realized upon a sale,
exchange, or involuntary conversion of
property, all of which is considered sec-
tion 1250 property, nor does the section
apply to a disposition of such property
other than by way of sale, exchange, or
involuntary conversion if at the time of
the disposition the fair market value of
such property is not greater than its
adjusted basis.

(ii) In general, in the case of section
1250 property with a holding period
under section 1223 of more than one
year, section 1250(a) (2) does not apply
if for periods after December 1, 1963,
there are no ‘“‘depreciation adjustments
in excess of straight line” (as computed
under section 1250(b) and paragraph
(b) of § 1.1250-2).

(iii) In a case in which section 1250
property (including each element there-
of, if any) has a holding period under
§1.1250-4 (or paragraph (a)(2) (i) of
§ 1.1250-5) of at least 10 years, section
1250(a) (2) does not apply. If within the
10-year period preceding the date the
property is disposed of, an element is
added to the property by reason, for
example, of an addition to capital ac-
count, see § 1.1250-5.

(6) Allocation rule. In the case of a
sale, exchange, or involuntary conversion
of section 1250 property and nonsection
1250 property in one transaction before
January 1, 1970, the total amount real-
ized upon the disposition shall be al-
located between the section 1250 property
and the other property in proportion to
their respective fair market values. Such
allocation shall be made in accordance
with the principles set forth in para-
graph (a)(5) of § 1.1245-1 (relating to
allocation between section 1245 property
and nonsection 1245 property).

(¢) Relation of section 1250 to other
provisions—(1) General. The provisions
of section 1250 apply notwithstanding
any other provision of subtitle A of the
Code. See section 1250(i). Thus, unless
an exception or limitation under section
1250(d) and § 1.1250-3 applies, ' gain
under section 1250(a) is recognized not-
withstanding any contrary nonrecogni-
tion provision or income characterizing
provision. For example, since section
1250 overrides section 1231 (relating to
property used in the trade or business),
the gain recognized under section 1250
(a) upon a disposition will be treated as
ordinary income and only the remaining
gain, if any, from the disposition may be
considered as gain from the sale or ex-
change of a capital asset if section 1231
is applicable., See the example in
paragraph (b) (3) (ii) of this section.

(2) Nonrecognition sections overrid-
den. The nonrecognition provisions of
subtitle A of the Code which section 1250
overrides include, but are not limited to,

FEDERAL

RULES AND REGULATIONS

sections 267(d), 311(a), 336, 337, 501(a),
and 512(b) (5). See section 1250(d) for
the extent to which section 1250(a) over-
rides sections 332, 351, 361, 371(a), 374
(a), 721, 731, 1031, 1033, 1039, 1071, and
1081 (b) (1) and (d) (1) (A). For amount
of additional depreciation in respect of
property disposed of by an organization
exempt from income taxes (within the
meaning of section 501(a)), see para-
graph (d) (6) of § 1.1250-2.

(3) Exzempt income. The fact that sec-
tion 1250 provides for recognition of gain
as ordinary income does not change into
taxable income any income which is
exempt under section 115 (relating to
income of Stafes, etc.), 892 (relating to
income of foreign governments), or 894
(relating to income exempt under
treaties) .

(4) Treatment of gain not recognized
under section 1250. Section 1250 does not
prevent gain which is not recognized
under section 1250 from being considered
as gain under another provision of the
Code, such as, for example, section 1239
(relating to gain from sale of depreciable
property between certain related per-
sons). Thus, for example, if section 1250
property which has an adjusted basis of
$10,000 is sold for $17,500 in a transac-
tion to which section 1239 applies, and if
$5,000 of the gain would be recognized
under section 1250(a) then the remain-
ing $2,500 of the gain would be treated
as ordinary income under section 1239.

(5) Normal retirement of asset in
multiple asset account. Section 1250(a)
does not require recognition of gain upon
normal retirements of section 1250 prop-
erty in a multiple asset account as long
as the taxpayer’s method of accounting,
as described in paragraph (e)(2) of
§ 1.167(a)-8 (relating to accounting
treatment of asset retirements), does not
require recognition of such gain,

(6) Installment method. Gain from a
disposition to which section 1250(a) ap-
plies may be reported under the install-
ment method if such method is otherwise
available under section 453 of the Code.
In such case, the income (other than
interest) on each installment payment
shall be deemed to consist of gain to
which section 1250(a) applies until all
such gain has been reported, and the re-
maining portion (if any) of such income
shall be deemed to consist of other gain.
For treatment of amounts as interest on
certain deferred payments, see section
483,

(d) Applicable percentage—(1)
served]

(2) Definilion for purposes of seclion
1250(a) (2) . For purposes of section 1250
(a) (2), the term “applicable percentage”
means—

(i) In case of property with a holding
period of 20 full months or less, 100
percent;

(ii) In case of property with a holding
period of more than 20 full months but
less than 10 years, 100 percent minus 1
percentage point for each full month the
property is held after the date on which
the property is held 20 full months; and

(iii) In case of property with a hold-
ing period of at least 10 years, zero,

[Re-

(3) Holding period. For purposes of
this paragraph, the holding period of
property shall be determined under the
rules of § 1.1250-4, and not under the
rules of section 1223, notwithstanding
that the property was acquired on or
before December 31, 1963. In the case of
'‘a disposition of section 1250 property
which consists of 2 or more elemenis
(within ¢the meaning of paragraph (c)
of §1.1250-5), the holding period for
each element shall be determined under
the rules of paragraph (a)(2)(D of
§ 1.1250-5.

- (4) Full month. For purposes of this
paragraph, the term “full month" (or
“full months’) means the period begin-
ning on a date in 1 month and terminat-
ing on the date before the corresponding
date in the next succeeding month (orin
another succeeding month), or, if &
particular succeeding month does not
have such a corresponding date, termi-
nating on the last day of such particular
succeeding month,

(5) Examples. The provisions of this
paragraph may be illustrated by the fol-
lowing examples:

Example (1). Property is purchased on
January 17, 1959, Under paragraph (b) (1) of
§ 1.1250-4, its holding period begins on Jan-
uary 18, 1959, and thus at any time duriog
the period beginning on October 17, 1960,
and ending on November 16, 1960, the prop-
erty is considered held 21 full months f}nd
has an applicable percentage under section
1250(a) (2) of 99 percent. On and after Jan-
uary 17, 1969, the property has a holding
period of at least 120 full months (10 years)
and, therefore, the applicable percentag?
under section 1250(a) (2) for the property s
zero. Accordingly, no gain would be recog
nized under section 1250(&) (2) upon dispe-
sition of the property. If, however, the
property consists of two or more elements
see the special rules of § 1.1250-5.

Ezample (2). Property is purchased o
January 31, 1968. Under paragraph (b)(1)
of §1.1250-4 its holding period begins of
February 1, 1968, and thus at any time dur-
ing the period beginning on February 2
1968, and ending on March 30, 1968, the prop*
erty is considered held 1 full month. At any
time during the period beginning on March
31, 1970, and ending on April 29, 1970, the
property is considered held 26 full months.
At any time during the period beginning oo
April 30, 1970, and ending on May 30, 197%
the property is considered held 27 fU
months,

(e) Section 1250 property—(1) Def-
nition. The term “section 1250 property
means any real property (other than s
tion 1245 property, as defined in se(;tlon
1245(a) (3) and § 1.1245-3) which is oF
has been property of a character su%”
ject to the allowance for depreciatio?
provided in section 167. See section
1250(¢).

(2) Character of property. For Pu*
poses of subparagraph (1) of this pard”
graph, the term “is or has been DTOP"”‘g
of a character subject to the alloWalr
for depreciation provided in section 4
shall have the same meaning &s Whef
used in paragraph (a) (1) and (3 O
§ 1.1245-3. Thus, if a father uses a 110%
in his trade or business during 8 PET
after December 31, 1963, and then giv ¢
the house to his son as & gift for the so%

REGISTER, VOL. 36, NO, 5—FRIDAY, JANUARY 8, 1971




personal use, the house is section 1250
property in the hands of the son. For
exception to the application of section
1250(a) upon disposition of a principal
residence, see section 1250(d) (7).

(3) Real property. (1) For purpoeses of
subparagraph (1) of this paragraph, the
term “real property" means any property
which is not personal property within
the meaning of paragraph (b) ~of
§ 1.1245-3, The term section 1250 proper-
ty includes three types of depreciable
real property. The first type is intangible
real property. For purposes of this para-
graph, a leasehold of land or of section
1250 property is intangible real property,
and accordingly such a leasehold is sec-
tion 1250 property. However, a fee simple
interest in land is not depreciable, and
therefore is not section 1250 property.
The second type is'a building or its struc-
tural components within the meaning of
paragraph (¢) of § 1.1245-3. The third
type is all other tangible real property
except (a) “property described in section
1245(a) (3) (B) " as defined in paragraph
(e) (1) of § 1.1245-3 (relating to property
used as an integral part of a specified
activity or as a specified facility), and
(b) property described in section 1245
(2)(3) (D). An elevator or escalator
(within the meaning of section 1245(a)
(3) (€)) is not section 1250 property.

(ii) The provisions of this subpara-
graph may be illustrated by the follow-
ing examplie:

Ezample. A owns and leases to B for a
single lump-sum payment of $100,000 prop-
erty consisting of land and a fully equipped
factory bullding thereon, If 30 percent of the
fair market value of such property is prop-
erly allocable to the land, 25 percent to sec-
tlon 1250 property (the bullding and its
structural components), and 45 percent to
section 1245 property (the equipment), then
55 percent of B's leasehold is seetion 1250
Property,

(4) Coordination with definition of
sechqn 1245 property. (i) Property may
lose its character as section 1250 prop-
erty and become section 1245 property.
Thus, for example, if section 1250 prop-
erty of the third type described in sub-
Paragraph (3) (i) (a) of this paragraph
15 converted to use as an integral part of
manufacturing, the property would lose
1t§ character as section 1250 property and
gould become section 1245 property.

owever, once property in the hands of
& taxpayer is section 1245 property, it can
:xhever become section 1250 property in

€ hands of such taxpayer. See also
Pafﬁgrﬂph (8) (4) and (5) of § 1.1245-2,

(i) [Reservedl

LD Treatment of partnerships and
ggc-htlners. If a partnership disposes of
~ on '1250 property, the amount of gain
Dartigmzed under section 1250(a) by the
dctone?ShiD and by a pariner shall be
the Tined in & manner consistent with
of Qf;”l_lcmles provided in paragraph (e)
i 12451, Thus, for example, a part-

e} § distributive share of gain recognized
515] a“l}l]% Partnership under section 1250(a)
e determined in the same manner

> Aus distributive share of gain recog-
12881 by the partnership under section
qu;l? ;n (1) is determined, and, if re-
a¥s ©d, additional depreciation in respect

Section 1250 property shall be allocated
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to the partner in the same manner as the
adjustments reflected in the adjusted
basis of section 1245 property are allo-
cated to the partner. For a further ex-
ample, if on the date a partner acquires
his partnership interest by way of a sale
or exchange the partnership owns sec-
tion 1250 property and an election under
section 754 (relating to optional adjust-
ment to basis of partnership property)
is in effect with respect to the partner-
ship, then such partner’s additional de-
preciation in respect of such property on
such date is deemed to be zero. For lim-
itation on the amount of gain recognized
under section 1250(a) in respect of a
partnership and for the amount of ad-
ditional depreciation in respect of part-
nership property after certain transac-
tions, see paragraph (f) of §1.1250-3.
For treatment of section 1250 property
as an unrealized receivable, see section
T51(e),

§ 1.1250-2 Additional depreciation de-
fin

(a) In general—(1) Definition for
purposes of section 1250(b) (1). Except
as otherwise provided in paragraph (e)
of this section, for purposes of section
1250(b) (1), the term ““additional depre-
ciation” means—

(i) In the case of property which at
the time of dispositon has a holding
period under section 1223 of not more
than 1 year, the “depreciation adjust-
ments” (as defined in paragraph (d) of
this section) in respect of such property
for periods afier December 31, 1963, and

(ii) In the case of property which at
the time of disposition has a holding
period under section 1223 of more than
1 year, the depreciation adjustments in
excess of straight line for periods after
December 31, 1963, computed under para-
graph (b) (1) of this section.

(2) [Reserved]

(3) Allocation to periods ajter Decem-
ber 31, 1963. With respect to a taxable
yvear beginning in 1963 and ending in
1964, the amount of depreciation adjust-
ments or of depreciation adjustments in
excess of straight line (as the case may
be) shall be ascertained by applying the
principles of paragraph (¢) (3) of § 1.167
(a)-8 (relating to determination of ad-
justed basis of retired asset), and the
amount determined in such manner shall
be allocated on a daily basis in order to
determine the portion thereof which is
attributable to a period after December
31, 1963.

(b) Computalion of depreciation ad-
justments in excess of straight line—
(1) General rule. For purposes of para-
graph (a) (1) of this section, depreciation
adjustments in excess of straight line
shall be, in the case of any property, the
excess of (1) the sum of the “depreciation
adjustments"” (as defined in paragraph
(d) of this section) in respect of the
property attributable to periods after
December 31, 1963, over (ii) the sum
such adjustments would have been for
such periods if such adjustments had
been determined for the entire period
the property was held under the straight
line method of depreciation (or, if ap-
plicable, under the lease-renewal-period
provision in paragraph (¢) of this sec-
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tion)., Depreciation in excess of straight
line may arise, for example, if the de-
clining balance method, the sum of the
years-digits method, or the units of
production method is used, or for an-
other example, if the cost of a leasehold
improvement or of a leasehold is de-
preciated over a period which does not
take into account certain renewal
periods referred to in paragraph (c¢) of
this section. For computations of de-
preciation adjustments in excess of
straight line (or a deficit therein) both
on an annual basis and on the basis of
the entire period the property was held,
see subparagraph (6) of this paragraph.

(2) [Reserved]

(3) General rule for computing use-
ful life and salvage value. For pur-
poses of computing under subparagraph
(1) (ii) of this paragraph the sum the
depreciation adjustments would have
been under the straight line method, if
& useful life (or salvage value) was used
in determining the amount allowed as
a depreciation adjustment for any tax-
able year, such life (or value) shall be
used in determining the amount such
depreciation adjustment would have
been for such taxable year under the
straight line method. If, however, for
any taxable year a method of deprecia~-
tion was used as to which a useful life
was not taken into account such as, for
example, the units of production method,
or as to which salvage value was not
taken into account in determining the
annual allowances, such as, for example,
the declining balance method or the
amortization of a leasehold improvement
over the term of a lease, then, for the
purpose of determining the amount such
depreciation adjustment would have
been under the straight line method for
such taxable year—

(1) There shall be used the useful life

, (or salvage value) which would have

been proper if depreciation had actually
been determined under the straight line
method throughout the period the prop-
erty was held, and

, (i) Such useful life (or such salvage
value) shall be determined by taking into
account for each taxable year the same
facts and circumstances as would have
been taken into account if the taxpayer
had used such method throughout the
period the property was held.

(4) [Reserved]

(5) Property held before January 1,
1964. In the case of property held before
January 1, 1964—

(i) For purposes of computing under
subparagraph (1) (ii) of this paragraph
the sum the depreciation adjustments
would have been under the straight line
method, the adjusted basis of the prop-
erty on such date shall be the amount
such adjusted basis would have been if
depreciation deductions allowed or allow-
able before such date had been deter-
mined under the straight line method
computed in accordance with subpara-
graph (3) of this paragraph, and

(ii) The depreciation adjustments in
excess of straight line in respect of the
property computed under subparagraph
(1) of this paragraph, but without re-
gard to this subdivision, shall be re-
duced by the amount of depreciation
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adjustments less than straight line for
periods before January 1, 1964, that is,
by the excess (if any) of the sum the
depreciation adjustments would have
been for periods before January 1, 1964,
under the straight line method, over the
sum of the depreciation adjustments
attributable to periods before such date.

(6) Examples. The provisions of this
paragraph may be illustrated by the fol-
lowing examples:

Ezample (I). A calendar year taxpayer
sells section 1250 property on January 1,
1968, which he purchased for $10,000 on Jan-
uary 1, 1963, For the period of 1963 through
1967 he computed depreclation deductions in
respect of the property under the declining
balance method using a rate of 200 percent
of the straight line rate and a proper useful
life of 10 years, Under such method salvage
value is not taken into account in computing
annual allowances. For purposes of applying
subparagraph (3) of this paragraph, if the
taxpayer had used the straight line method
for such period, he would have used a salvage
value of $1,000, and the depreciation under
the straight line method would have been
$900 each year, that is, one-tenth of $10,000
minus 8$1,000. As of January 1, 1968, the
additional depreciation for the property is
$1,123, as computed in the table below:

Actual Additional
Year depre- Stralght depre-
ciation line clation
(deficit)
$2, 000 g S N R
1, 600 $00 $700
1,280 000 380
1,024 000 124
819 900 (81)
Sum for
eriods after
. 31, 1963 4,728 3, 600 1,123
Ezample (2). Assume the same facts as

in example (1) except that the taxpayer sells
the section 1260 property on January 1,
1970. Assume further that as of January 1,
1968, the taxpayer elects under section 167
(e) (1) to change to the straight line method.
On that date the adjusted basis of the
property is $3,277 (810,000 minus $6,723).
He redetermines the remaining useful life
of the property to be 8 years and its salvage
value to be $77, and thus takes depreciation
deductions for 1968 and 1969 of $400 (the
amount allowable) for each such year, that
is, one-eighth of $3,200 (that is, $3,277 minus
877). For purposes of applying subpara-
graph (3) of this paragraph, if he had used
the straight line method throughout the
period he held the property, the adjusted
basis of the property on January 1, 1968,
would have been $5,500 (810,000 minus
$4,500), and the depreciation which would
have resulted under such method for 1968
and 1969 would have been $678 for each
such year, that is, one-eighth of $5,423 (85,500
minus $77). As of January 1, 1970, the
additional depreciation for the property is
$567, as computed in the table below:

Additional
Years Depre- Straight depre-
clation line clation
(deficit)
1964 through 1967 $4,723 $3, 600 §1,123
L AR S 400 678 (278)
L e ST 400 678 (278)
Sum for
riods after
e, 31, 1963, 5,523 4,950 567
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(¢) Property held by lessee—(1)
Amount depreciation would have been.
For purposes of paragraph (b) of this
section, in case of a leasehold which
is section 1250 property, in determining
the amount the depreciation adjust-
ments would have been under the
straight line method in respect of any
building or other improvement (which is
section 1250 property) erected or made
on the leased property, or in respect of
any cost of acquiring the lease, the lease
period shall be treated as including all
renewal periods. See section 1250(b) (2).
For determination of the extent to which
a leasehold is section 1250 property, see
paragraph (e) (3) of § 1.1250-1.

(2) Renewal period. (1) For pur-
poses of this paragraph, the term “re-
newal period” means any period for
which the lease may be renewed, ex-
tended, or contfinued pursuand to an op-
tion or options exercisable by the lessee
(whether or not specifically provided for
in the lease) except that the inclusion of
one or more renewal periods shall not
extend the period taken into account by
more than two-thirds of the period on
the basis of which the depreciation ad-
justments were allowed.

(ii) In respect of the cost of any build-
ing erected (or other improvement made)
on the leased property by the lessee, or
in respect of the portion of the cost of
acquiring a leasehold which is attribut-
able to an existing building (or other im-
provement) on the leasehold at the time
the lessee acquires the leasehold, the in-
clusion of one or more renewal periods
shall not extend the period taken into
account to a period which exceeds the
useful life remaining, at the time the
leasehold is disposed of, of such build-
ing (or such other improvement).
Determinations under this subdivision
shall be made without regard to the
proper period under section 167 or 178
for depreciating or amortizing a lease-
hold acquisition cost or improvement.

(iii) The provisions of this subpara-
graph may be illustrated by the follow-
ing example:

Ezample. Assume that a leasehold im-
provement with a useful life of 30 years is
properly amortized on the basis of a 10-year
initial lease term. The lease is renewable
for an additional 9 years, The period taken
into account is 1625 years, that is, 10 years
plus two-thirds of 10 years. If, however, the
leasehold improvement were disposed of at
the end of 12 years, and if its remalning use-
ful life were only 3 years, then the period
taken into account would be 15 years.

(d) Depreciation adjustments—(1)
General. For purposes of this section,
the term “depreciation adjustments”
means, in respect of any property, all
adjustments reflected in the adjusted
basis of such property on account of
deductions described in subparagraph
(2) of this paragraph allowed or allow-
able (whether in respect of the same
or other property) to the taxpayer or
to any other person. For cases where
the taxpayer can establish that the
amount allowed for any period was less
than the amount allowable, see subpara-
graph (4) of this paragraph. For deter-
mination of adjusted basis of property

in a multiple asset account, see para-
graph (c) (3) of § 1.167(a)-8. The term
“depreciation adjustments”.as used in
this section does not have the same
meaning as the term “adjustments re«
flected in the adjusted basis” as defined
in paragraph (a)(2) of § 1.1245-2,

(2)" Deductions. The deductions de«
seribed in this subparagraph are allow-
ances (and amounts treated as allow-
ances) for depreciation or amortization
(other than amortization under sep-
tion 168, 169 (as enacted by section
704(a), Tax Reform Act of 1969 (83
Stat. 667)), or 185). Thus, for ex-
ample, such deductions include a rea-
sonable allowance for exhaustion, wear,
and tear (including a reasonable allow-
ance for obsolence) under section 167,
the periodic deductions referred to in
§ 1.162-11 in respect of a specified sum
paid for the acquisition of a leasehold
and in respect of the cost to a lessee of
improvements on property of which heis
the lessee. However, such deductions
do not include deductions for the peri-
odic payment of rent.

(3) Depreciation of other taxpayers
or in respect of other property. (i) The
depreciation adjustments (reflected in
the adjusted basis) referred to in sub-
paragraph (1) of this paragraph (a) are
not limited to adjustments with respect
to the property disposed of, nor to those
allowed or allowable to the taxpayer dis-
posing of such property, and (b) except
as provided in subparagraph (4) of this
paragraph, are taken into accouni,
whether allowed or allowable in respect
of the same or other property and
whether to the taxpayer or to any other
person. For manner of determining the
amount of additional depreciation affer
certain dispositions, see paragraph (e
of this section,

(ii) The provisions of this subpara-
graph may be illustrated by the follow-
ing example:

Ezample. On January 1, 1966, a calendar
year taxpayer purchases for $100,000 a build-
ing for use in his trade or business. He
takes depreciation deductions of $20,000 (the
amount allowable), of which $3,000 is addi-
tional depreciation, and transfers the build-
ing to his son as a gift on January 1, 1968
Since the exception for gifts in section 1250
(d) (1) applies, the taxpayer does not recog-
nize gain under section 1260(a) (2). In the
son’s adjusted basis of $80,000 for the build-
ing there s reflected $3,000 of additional
depreciation. On January 1, 1969, aftr
taking a depreciation deduction of $10,000
(the amount allowable), of which $1,000 18
additional depreciation, the son sells the
building. At the time of the sale the addi-
tional depreciation is $4,000 ($3,000 allowed
the father plus $1,000 allowed the son).

(4) Depreciation allowed or allowable.
@) For purposes of subparagraph (1) of
this paragraph, generally all deductions
(described in subparagraph (2) of this
paragraph) allowed or allowable shall be
taken into account. See section 1018
(a) (2) and the regulations thereunder
for the meaning of “allowed’ and “allow-
able.” However, if a taxpayer can estab-
lish by adequate records or other sufﬂ&
cient evidence that the amount ::\110""3t
for any period was less than the a.molﬂgo
allowable for such period, the amount
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be taken into account for such period
shall be the amount allowed. The pre-
ceding sentence shall not apply for pur-
poses of computing under paragraph
(h) (1) (if) of this section the amount
such deductions would have been under
the straight line method.

(ii) The provisions of subdivision (1)
of this subparagraph may be illustrated
by the following example:

Ezample. In the year 1069 1t becomes
necessary to determine the additional depre-
clation in respect of section 1250 property, the
adjusted basis of which reflects a depreciation
adjustment of $1,000 with respect to deprecia-
tion deductions allowable for the calendar
year 1865 under the sum of the years-digits
method, Under paragraph (b) (1) (ii) of this
section, the depreciation which would have
resulted under the stralght line method for
1965 is $800. If the taxpayer can establish
by adequate records or other sufficient evi-
dence that he did not take, and was not al-
lowed, any deduction: for depreciation in
respect of the property in 1865, then, for pur-
poses of computing the depreciation adjust-
ments in excess of straight line‘In respect of
the property, the amount to be taken into
account for 1965 as allowed or allowable is
zero, and the amount to be taken into
sccount in computing deductions which
would have resulted under the straight line
method in 1965 1s 8800. Thus, in effect, there
is a deficit In additional depreciation for 1865
of $800.

(5) Retired or demolished property.
Depreciation adjustments referred to in
subparagraph (1) of this paragraph gen-
erally do not include adjustments in re-
spect of retired or demolished portions
of an item of section 1250 property. If a
retired or demolished portion is replaced

in a disposition described in section 1250
(d) (4) (A) (relating to like kind ex-
changes and involuntary conversions),
see paragraph (d) (7) of § 1.1250-3.

(6) Exempt organization. In respect
of property disposed of by an organiza-
tion which is or was exempt from income
taxes (within the meaning of section
501(a), the depreciation adjustments
(reflected in the adjusted basis) referred
toin subparagraph (1) of this paragraph
shall include only adjustments allowed
or allowable (i) in computing unrelated
business taxable income (as defined in
section 512(a)), or (ii) in computing
taxable income of the organization for
a period during which it was not exempt
or, bg reason of the application of section
502, 503, or 504, was denied its exemption.

(e) Additional depreciation immedi-
ately ajter certain acquisitions—(1)
Zero. 1f on the date a person acquires
Property his basis for the property is
determined solely (i) by reference to its
ost (within the meaning of sec. 1012),
(i) by reason of the application of sec-
Uon 301(d) (relating to basis of property
Teccived in corporate distribution) or
feCt;lon 334(a) (relating to basis of prop-
ety received in a liquidation in which
fgm.or loss is recognized), or (iii) under
: t“.“”es of section 334 (b) (2) or (¢) (re-
tz ﬁﬂg to basis of property received in cer-
o 111 corporate liquidations), then on
thc date the additional depreciation for

€ broperty is zero.

5 Q) Transactions referred to in sec~
on 1250(d), In the case of property
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acquired in a disposition deseribed in
section 1250(d) (relating to exceptions
and limitations to application of section
1250), additional depreciation shall be
computed in accordance with the rules
preseribed in § 1.1250-3.

() Records to be kept and informa-
tion to be filed—(1) Records to be kept.
In any case in which it is necessary to
determine the additional depreciation
of an item of section 1250 property, the
taxpayer shall have available permanent
records of all the facts necessary to de-
termine with reasonable accuracy the
amount of such additional depreciation,
including the following—

(i) The date, and the manner in
which, the property was acquired,

(ii) The texpayer’s basis on the date
the property was acquired and the man-
ner in which the basis was determined,

(iii) The amount and date of all ad-
justments to the basis of the property al-
lowed or allowable to the taxpayer for
depreciation adjustments referred to in
paragraph (d) (1) of this section and the
amount and date of any other adjust-
ments by the taxpayer to the basis of the
property, and

(iv) In the case of section 1250 prop-
erty which has an adjusted basis reflect-
ing depreciation adjustments referred to
in paragraph (d) (1) of this section taken
by the taxpayer with respect to other
property, or by another taxpayer with
respect to the same or other property,
the information described in subdivisions
(i), (i), and (iii) of this subparagraph
with respect to such other property or
such other taxpayer.

(2) Information to be filed. If a tax-
payer acquires in a transaction (other
than a like kind exchange or involuntary
conversion deseribed in section 1250(d)
(4)) section 1250 property which has a
basis reflecting depreciation adjustments
referred to in paragraph (d) (1) of this
section allowed or allowable to another
taxpayer, then the taxpayer shall file
with its income tax return or information
return for the taxable year in which the
property is acquired a statement showing
all information described in subpara-
graph (1) of this paragraph. See sec-
tion 6012 (relating to persons required to
make returns of income) and part III of
subchapter A of chapter 61 of the Code
(relating to information returns).

§ 1.1250-3 Exceptions and limitations.

(a) Exception for gifts—(1) General
rule. Section 1250(d) (1) provides that
no gain shall be recognized under sec-
tion 1250(a) upon a disposition by gift.
For purposes of this paragraph, the term
“gift” shall have the same meaning as in
paragraph (a) of § 1.1245-4. For reduc~
tion in amount of charitable contribution
in case of a gift of section 1250 property,
see section 170(e) and paragraph (c) (3)
of § 1.170-1.

(2) Disposition in part a sale or ex-
change and in part a gift. Where a dis-
pasition of property is in part a sale or
exchange and in part a gift, the disposi-
tion shall be subject to the provisions of
§ 1.1250-1 and the gain to which section
1250(a) applies, shall be computed under
that section.
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(3) Treatment of property in hands
of transferee. If property is disposed of
in a transaction which is a gift—

(i) The additional depreciation for
the property in the hands of the trans-
feree immediately after the disposition
shall be an amount equal to (a) the
amount of the additional depreciation
for the property in the hands of the
transferor immediately before the dis-
position, minus (») the amount of any
gain (in case the disposition is in part
a sale or exchange and in part a gift)
which would have been taken into ac-
count under section 1250(a) by the
transferor upon the disposition if the
applicable percentage had been 100
percent,

(ii) For purposes of computing the ap-
plicable percentage, the holding period
under section 1250(e) (2) of property re~
ceived as a gift in the hands of the trans-
feree includes the transferor’s holding
period,

(iii) In case of a disposition which is
in part a sale or exchange and in part
a gift, if the adjusted basis of the prop-
erty in the hands of the transferee
exceeds its adjusted basis immediately
before the transfer, the excess is an ad-
dition to capital account under para-
graph (d) (2) (ii) of § 1.1250-5 (relating
to property with 2 or more elements),
and

(iv) If the property disposed of con-
sists of two or more elements within the
meaning of paragraph (e¢) of § 1.1250-5,
see paragraph (e)(l) of § 1.1250-5 for
the amount of additional depreciation
and holding period for each element in
the hands of the transferee.

(4) Examples. The provisions of this
paragraph may be illustrated by the fol-
lowing examples:

Ezample (1). (1) On May 15, 1967, Smith
transfers section 1250 property to his son for
$45,000. In the hands of Smith the property
had an adjusted basis of $40,000 and a fair
market value of $70,000. Thus, the gain re-
alized Is $5,000 (amount realized, $45,000,
minus adjusted basis, $40,000), and Smith
has made a gift of $25,000 (fair market value,
$70,000, minus amount realized, $45,000).

(i1) Smith's holding period for the prop-
erty is 80 full months and, thus, the appli-
cable percentage under section 1250(a) (2) is
40 percent. The additional depreciation for
the property is $10,000. Since the gain realized
($5,000) is lower than the additional depre-
ciation ($10,000), Smith recognized as ordi-
nary income under section 1250(a) (2) gain
of $2,000 (that is, applicable percentage, 40
percent, multiplied by gain realized, $5,000)
and the $3,000 remaining portion of the gain
realized may be treated as gailn from the
sale of property described in section 1231,

(iii) On the date the son receives the
property, the additional depreciation for the
property in his hands is 85,000, that is, the
additional depreciation for the property In
the hands of the father immediately before
the transfer (£10,000), minus the gain which
would have been recognized under section
1250(a) (2) upon the transfer if the appli-
cable percentage had been 100 percent
(85,000); for purposes of computing appli-
cable percentage his holding perlod is his
father's holding period of 80 full months;
and under § 1.1015-4 his unadjusted basis for
the property is $45,000, that is, the amount
he pald ($45,000) plus the excess (zero) of
his father's adjusted basis over such amount.
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(iv) The son sells the property for $80,000
on March 15, 1968, 10 full months after
he received it from his father. Thus, his
holding period is 90 full months (his father's
holding period of 80 full months plus the 10
full months the son actually owned the
property) and the applicable percentage
under section 1250(a)(2) is 30 percent. As-
sume that no depreclation was allowed or
allowable to the son. Thus, the son's ad-
justed basis and additional depreciation for
the property on the date of the sale is the
same as on the date he recelved it. Accord-
ingly, the gain realized is $35,000 (selling
price of $80,000, minus adjusted basis of
$45,000), Since the additional depreciation
(#5,000) is lower than the gain realized
($35,000), the son recognizes as ordinary in-
come under section 1250(a)(2) gain of
$1,500, that is, applicable percentage (30 per-
cent) multiplied by additional depreciation
($5,000).

Ezample (2). Assume the same facts as in
example (1), except that the son sells the
property on June 15, 1969, 25 full months
after he received it from his father, Thus,
his holding period is 105 full months (his
father's holding period of 80 full months plus
the 25 full months the son actually owned
the property) and the applicable percentage
under section 1250(a)(2) is 15 percent. As-
sume further that on the date of the sale
the adjusted basis of the property is $39,000,
and that for the period the son actually
owned the property there is a deficit In addi-
tional depreciation of $2,000. Accordingly, the
gain realized is $41,000 (selling price of $80,~
000, minus adjusted basis of $39,000) , and the
additional depreciation for the property Is
$3,000 (that is, the additional depreciation
for the property in the hands of the son on
the date he received it, as determined in ex-
ample (1), $5.000, minus the amount of the
deficit in additiona! depreciation for the
period the son actually owned the property,
$2,000). Since the additional depreciation
($3,000) is lower than the gain realized
($41,000), the son recognizes ps ordinary in-
come under section 1250(a) (2) gain of $450,
that is, applicable percentage (15 percent)
multiplied by additional depreciation
($3,000).

(b) Ezception for transfers at death—
(1) General rule. Section 1250(d) (2)
provides that, except as provided in sec-
tion 691 (relating to income in respect
of a decedent), no gain shall be recog-
nized- under section 1250(a) upon a
transfer at death. For purposes of this
paragraph, the term “transfer at death”
shall have the same meaning as in para-
graph (b) of § 1,1245-4,

(2) Treatment of transferee. (i) If as
of the date a person acquires property
from a decedent such person's basis is
determined, by reason of the application
of section 1014(a), solely by reference to
the fair market value of the property on
the date of the decedent’s death or on the
applicable date provided in section 2032
(relating to alternate valuation date),
then (@) on the date of death the addi-
tional depreciation for the property is
zero, and (b) for purposes of computing
applicable percentage the holding period
of the property under section 1250(e) (1)
(A) is deemed to begin on the day after
the date of death.

(ii) If property is acquired in a trans-
fer at death to which section 1250(d) (2)
applies, the amount of the additional de-
preciation for the property in the hands
of the transferee immediately after the
transfer shall be the amount (if any) of
the additional depreciation in respect of
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the property allowed the transferee be-
fore the decedent'’s death, but only to the
extent that the basis of the property
(determined under section 1014(a)) is
required to be reduced under the second
sentence of section 1014(b) (9) (relating
to adjustments to basis where property
is acquired from a decedent prior to his
death) by depreciation adjustments re-
ferred to in paragraph (d) (1) of § 1.1250-
2 which give rise to such additional de-
preciation. For treatment of such prop-
erty as having a special element with
additional depreciation so computed, see
paragraph (e¢) (5) (i) of §1.1250-5 (re-
lating to property with two or more ele-
ments). For purposes of determining
applicable percentage, such special ele-
ment shall have a holding period which
includes the transferee’s holding period
for such property for the period before
the decedent’s death.

(3) Ezamples. The provisions of this
paragraph may be illustrated by the
following examples:

Ezample (1). On March 6, 1966, Smith
dies owning an item of section 1250 property.
On March 7, 1968, the executor distribdtes
the property to Smith's son pursuant to a
specific bequest of the property in Smith’s
will. Under section 1014(a) (2) and paragraph
(a) (2) of §1.1014-4, the unadjusted basis
of the property in the hands of the son is its
fair market value on March 6, 1966 (the date
Smith dled), and the son is considered to
have acquired the property on such date.
Under section 1250(e) (1) (A), the son's hold-
ing period for the property begins on March 7,
1966 (the day after the day he is considered
to have acquired the property). Thus, on
March 7, 1968 (the date the property was
distributed to the son), the holding period
for the property is 24 full months, and the
applicable percentage under section 1250(a)
+(2) is 96 percent. On such date, the addi-
tional depreciation for the property includes
any addltional depreciation in respect of the
property for the period the property was
possessed by the estate.

Example (2). H purchases section 1250
property in 19656 which he immediately con~
veys to himself and W, his wife, as tenants
by the entirety. Under local law each spouse
is entitled to one-half the income from the
property. H and W file joint income tax
returns for calendar years 1965, 1966, and
1967. Over the 3 years, depreciation allowed
in respect of the property was $4,000 (the
amount allowable) of which 8500 is addi-
tional depreciation. OQOne-half of these
amounts are allocable to W. Thus, deprecia-
tion deductions of $2,000, of which $250 is
additional depreciation, are allowable to W.
On January 1, 1968, H dies and the entire
value of the property at the date of death
is Included in H's gross estate. Since W’s

“basis for the property (determined under

section 1014(a)) is reduced (under the
second sentence of section 1014(b) (9)) by
the $2,000 deprecliation deductions allowed
W before H's death of which $250 is addi-
tional depreciation, the additional deprecia-
tion for the property in the hands of W
immediately after H's death is $250.

(¢c) Limitation for certain tax-jree
transactions—(1) General. Section 1250
(d) (3) provides that upon a transfer of
property described in subparagraph (2)
of this paragraph, the amount of gain
taken into account by ‘the transferor
under section 1250(a) shall not exceed
the amount of gain recognized to the
transferor on the transfer (determined
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without regard to section 1250) . For pur-
poses of this subparagraph, in case of a
transfer of both section 1250 property
and nonsection 1250 property in one
transaction, the amount realized from
the disposition of the section 1250 prop-
erty shall be deemed to consist of that
portion of the fair market value of each
property acquired which bears the same
ratio to the fair market value of such
acquired property as the amount real-
ized from the disposition of the section
1250 property bears to the total amount
realized, The preceding sentence shall be
applied solely for purposes of computing
the portion of the total gain (determined
without regard to section 1250) which
shall be recognized as ordinary income
under section 1250(a). Section 1250(d)
(3) does not apply to a disposition of
property to an organization (other than
a cooperative described in section 521)
which is exempt from the tax imposed by
chapter 1 of the Code.

(2) Transjers covered. The transfers
described in this subparagraph are
transfers of property in which the basis
of the property in the hands of the
transferee is determined by reference to
its basis in the hands of the transferor by
reason of the application of any of the
following provisions:

(i) Section 332 (relating to distribu-
tions in complete liquidation of an 80
percent or more controlled subsidiary
corporation), For application of section
1250(d) (3) to such a complete liquida-
tion, the principles of paragraph (¢)(3)
of § 1.1245-4 shall apply.

(ii) Section 351 (relating to trans-
fer to a corporation controlled by
transferor) .

(iii) Section 361 (relating to ex-
changes pursuant to certain corporate
reorganizations).

(iv) Section 371(a) (relating fo ex-
changes pursuant to certain receivership
and bankrupfcy proceedings).

(v) Section 374(a) (relating to ex-
changes pursuant to certain railroad
reorganizations).

(vi) Section 721 (relating to transfers
to a partnership in exchange for a part-
nership interest).

(vii) Section 731 (relating to distribu-
tions by a partnership to a partner).
For special carryover basis rule, see sec-
tion 1250(d) (6) (A) and paragraph (D
(1) of this section.

(3) Treatment of property in hands
of transferee. In the case of a transfer
described in subparagraph (2) (other
than subdivision (vii) -thereof) of this
paragraph—

(i) “The additional depreciation qu
the property in the hands of the frans-
feree immediately after the disposition
shall be an amount equal to (a) the
amount of the additional depreciation
for the property in the hands of the
transferor immediately before the dis-
position, minus (b) the amount of addi-
tional depreciation necessary to quuiz
an amount equal to the gain taken m}
account under section 1250(a) by the
transferor upon the disposition (fakin?
into account the applicable percentas
for the property),
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(ii) For purposes of computing ap-
plicable percentage, the holding period
under section 1250(e) (2) of the prop-
erty in the hands of the transferee in-
cludes the transferor’s holding period,

(iii) I the adjusted basis of the
property in the hands of the transferee
exceeds its adjusted basis immediately
pefore the transfer, the excess is an ad-
dition to capital account under para-
graph (d) (2) (ii) of § 1.1250-5 (relating
to property with 2 or more elements),
and

(iv) If the property disposed of con-
sists of 2 or more elements within the
meaning of paragraph (¢) of § 1.1250-5,
see paragraph (e) (1) of §1.1250-5 for
the amount of additional depreciation
and the holding period for each element
in the hands of the transferee.

(4) Ezamples. The provisions of this
paragraph may be illustrated by the fol-
lowing examples:

Ezample (1). (1) Green transfers section
1250 property on March 1, 1968, to a corpora-
tion, which is not exempt from taxation, in
exchange for cash of $9,000 and stock in the
corporation worth $91,000, in a transaction
qualifying under section 351. Thus, the
amount realized is $100,000 (89,000 plus
$01,000), The property has an applicable
percentage under section 1250(a) (2) of 60
percent, an adjusted basis of $40,000, and
additional depreciation of $20,000. The gain
realized is $60,000, that is, amount realized
($100,000) minus adjusted basis ($40,000).
Since the additional depreciation ($20,000)
Is lower than the gain realized ($60,000), the
amount of gain which would be treated as
ordinary income under section 1250(a) (2)
would be $12,000 (60 percent of $20,000) if
the limitation provided in section 1250(d) (3)
did not apply. Since under section 351(b)
gain in the amount of $9,000 would be recog-
nized to the transferor without regard to
section 1250, the limitation provided in sec-
tion 1250(d) (3) limits the gain taken into
account by the transferor under section 1250
(2) (2) to $9,000.

.(H) The amount of additional deprecia-
tion for the property in the hands of the
transferece immediately after the transfer is
$5,000, that is, the amount of additional
depreciation before the transfer ($20,000)
minus the amount of additional depreciation
hecessary to produce an amount equal to the
gain recognized under section 1250(a)(2)
upon the transfer ($15,000, that is, $9,000 of
Baln recognized divided by 60 percent, the
spplicable percentage). (If the property is
subsequently disposed of, and for the period
after the initial transfer there is additional
depreciation in respect of the property, then
at H}e time of the subsequent disposition the
;ddl»loxml depreciation will exceed $5,000. If,
- Owever, for the period after the initial trans-
tf' there was a deficit in additional deprecia-
dpn, then at the time of the subsequent

isposition the additional depreciation would
be less than $5,000.)

a;?'“""’me (2). (1) Assume the same facts
a4 e;" example (1) except that the additional
i l‘ec;atiou is $10;000. Since additional
; preciation ($10,000) is lower than the gain
'f:fllwd ($60,000) , the amount of gain which
sectlad be treated as ordinary income under
cent or o0(8) (2) would be $6,000 (60 per-
ln.steou $10,000) if the limitation provided
Gid ction 1250(d) (8) did not apply, Since
89 Ogr section 351(b) gain in the amount of
i g Wwould be recognized to the transferor
nder regard to section 1250, the limitation
treur section 1250(d) (3) does not prevent
mc‘o ment of the entire $6,000 as ordinary
reno e under section 1250(a) (2) . The $3,000

#ining portion of the $9,000 gain may be
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treated as gain from the sale of property
described in section 1231,

(ii) Immediately after the transfer, the
amount of additional depreciation is zero,
that is, the amount of additional deprecia-
tion before the transfer ($10,000) minus the
amount of additional depreciation necessary
to produce an amount equal to the gain taken
into account under section 1250(a)(2)
upon the transfer ($10,000) that is, $6,000
divided by 60 percent.

(d) Limitation for like kind exchanges
and involuntary conversions—(1) Lim-~
itation on gain. (i) Under section 1250
(d) (4) (A), if property is disposed of and
gain (determined without regard to sec-
tion 1250) is not recognized in whole or
in part under section 1031 (relating to
like kind exchanges) or section 1033 (re-
lating to involuntary conversions), then
the amount of gain taken into account
by the transferor under section 1250(a)
shall not exceed the greater of the two
limitations set forth in subdivisions (ii)
and @ii) of this subparagraph. Imme-
diately after the transfer the basis of
the acquired property shall be deter-
mined under subparagraph (2), (3), or
(4) (whichever is applicable) of this
paragraph, and its additional deprecia-
tion shall be computed under subpara-
graph (5) of this paragraph. The holding
period of the acquired property for pur-
poses of computing applicable percent-
age, which is determined under section
1250¢e) (1), does not include the holding
period of the property disposed of. In
the case of a disposition of section 1250
property and other property in one
transaction, see subparagraph (6) of this
paragraph. In case of a disposition de-
seribed in section 1250(d) (4) (A) of a
portion of this item of property, see sub-
paragraph (7) of this paragraph.

(ii) For purposes of this subpara-
graph, the first limitation is the sum of—

(a) The amount of gain recognized on
the disposition under section 1031 or 1033
(determined without regard to section
1250), plus

(b) An amount equal to the cost of
any stock purchased in a corporation
which (without regard to section 1250)
would result in nonrecognition of gain
under section 1033(a) (3) (A).

(iii) For purposes of this subpara-
graph, the second limitation is the excess
(if any) of—

(@) The amount of gain which would
(without regard to section 1250(d) (4))
be taken into account under section 1250
(a), over

(b) The fair market value (or cost in
‘the case of a transaction deseribed in
section 1033(a)(3)) of the section 1250
property acquired in the transaction.

(iv) The provisions of this subpara-
graph may be illustrated by the follow-
ing example:

Ezample. A taxpayer receives $96,000 of
insurance proceeds upon the destruction of
section 1250 property by fire, If section 1250
(d) (4) (A) did not apply to the disposition,
$16,000 of gain would be recognized under
section 1260(a). In acquisitions qualifying
under section 1033(a) (3) (A), he uses 90,000
of the proceeds to purchase property similar
or related In service or use to the property
destroyed, of which $42,000 is for one item
of section 1250 property and $48,000 is for
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one piece of land, and $5,000 of the proceeds
to purchase stock in the acquisition of con-
trol of a corporation owning property sim-
ilar or related in service or use to the prop-
erty destroyed. The taxpayer properly elects
under section 1033(a) (3) (A) and the regula-
tions thereunder to limit recognition of gain
(determined without regard to section 1250)
to $1,000, that is, the excess of the amount
realized from the conversion ($96,000) over
the cost of the property acquired in acquisi-
tions qualifying under section 1033(a) (3) (A)
(895,000, that is, $90,000 plus $5,000). The
amount of gain recognized under section
1250(a) is $6,000, determined in the follow-
ing manner:
The first limitation:
(@) Amount of gain recognized un-
der section 1033(a) (3), deter-
mined without regard to section

RO i et e 81, 000
(b) Fair market value of stock in
a corporation which qualifies un-

der section 1033(a) (3) (A) —ceuua- 5, 000

(¢) Sum of (a) plus (D) cccaao 6, 000

The second limitation:

(d) Amount of gain which would
be recognized under section 1250
(a) if section 1250(d) (4) did not

)y, JMEE A IS A Do = 16, 000
(e) Cost of section 1250 property

acquired in transaction. .. ..._ , 000

(f) Excessof (d) over (&) -._-- 0

Since the first limitation (86,000) exceeds
the second limitation (zero), the amount of
gain recognized under section 1250(a) is
$6,000. The balance ($10,000) of the gain
realized ($16,000) is not recognized.

(2) Basis of property purchased upon
involuntary conversion into money. (i)
If section 1250 property is purchased in a
compulsory or involuntary conversion to
which section 1033(a) (3) applies, and
if by reason of the application of section
1250(d) (4) (A) all or part of the gain
computed under section 1250(a) is not
taken into account, then the basis of the
section 1250 property and other pur-
chased property shall be determined un-
der the rules prescribed in this subpara-
graph. See section 1250(d) (4) (D).

(ii) The total basis of all purchased
property, the acquisition of which results
in the nonrecognition of any part of
the gain realized upon the transaction,
shall be (a) its cost, reduced by (b) the
portion of the total gain realized which
was not recognized. To the extent that
section 1250(d) (4) (A) (i) prevents the
purchase of stock from resulting in non-
recognition of gain, the basis of pur-
chased stock is its cost.

(iii) If purchased property consists of
both section 1250 property and other
property, the total basis computed under
subdivision (ii) of this subparagraph
shall be allocated between the section
1250 property (treated as a class) and
the other property (treated as a class)
in proportion to their respective costs,
except that for purposes of this subdivi-
sion (but not subdivision (iv) of this
subparagraph) the cost of the section
1250 property shall be deemed to be the
excess of (@) its actual cost, over (b) the
gain not taken into account under section
1250(a) by reason of the application of
section 1250(d) (4) (A).

(iv) If the property acquired consists
of more than one item of section 1250
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property (or of more than one item of
other property), the total basis of the
section 1250 property (or of the other
property), as computed under subdivi-
sions (ii) and (iii) of this subparagraph,
shall be allocated to each item of section
1250 property (or other property) in pro-
portion to their respective actual costs.

(v) The provisions of this subpara-
graph may be illustrated by the following
examples:

Ezample (1), Assume the same facts as in
the example In subparagraph (1) (1v) of this
paragraph, Assume further that the portion
of the gain realized which was not recog-
nized under section 1033(a) (3) or 1250(a)
upon the transaction is $60,000, of which the
gain computed under section 12560(a) which
is not taken into account by reason of the
application of section 1250(d)(4)(A) is
$10,000, that is, the excezss of the gain which
would have been recognized under section
1250(a) if section 1250(d)(4)(A) did not
apply ($16,000) over the gain recognized un-
der section 1250(a) ($6,000), In such example
$95,000 of proceeds were used to purchase
property in acquisitions qualifying under
section 1033(a) (3) (A) of which $42,000 was
for section 1250 property, $48,000 for land,
and 85,000 for stock in a corporation. The
basis of each acquired property is determined
in the following manner:

(a) Under subdivision (i) of this sub-
paragraph, the total basis of the acquired
properties (other than the stock) is $30,000,
that is, their cost ($080,000, of which $42,000
is for section 1250 property and $48,000 is for
land), reduced by the portion of the total
gain realized which was not recognized
($60,000) .

(b) Under subdivision (iii) of this sub-
paragraph, such total basis is allocated be-
tween the section 1250 property and the
land in preportion to thelr respective costs,
and for this purpose the cost of the section
1250 property is considered to be $32,000,
that is, its actual cost ($42,000) minus the
gain not recognized under section 1250(a)
by reason of the application of section 1250
(d) (4) (A) ($10,000). Thus, the basis of the
section 1250 property is $12,000 (3%p of
$30,000), and the basis of the land is $18,000
(4860 of $30.000).

(c) The basis of the purchased stock 1s Its
cost of $5,000. See last sentence of subdivli-
sion (ii) of this subparagraph.

Ezample (2). Assume the same facts as in
example (1) except that the section 1250
property purchased for $42,000 consists of 2
items of such property ($10,500 for C, and
$31,500 for D), and that the land purchased
for $48,000 consists of 2 pileces of land
($12,000 for X, and $36,000 for Y). Under sub-
division (lv) of this subparagraph, the total
basis for each class of property is allocated
between the Individual properties of such
class in proportion to their respective actual
costs., Thus, the total basis of $12,000, as
determined in example (1), for the sectlon
1250 property is allocated as follows:

To C: $12,000 X (810,5600/$42,000) ... $3, 000
To D: $12,000 X ($31,500/342,000) .- 9,000

Total

The total basis of $18,000, as determined in
example (1), for the land is allocated as
follows:

To X: $18,000 X ($12,000/$48,000) .- $4, 500
To ¥Y: $18,000 X ($36,000/848,000) -~ 13,500

Total

(3) Basis of property acquired upon
involuniary conversion into similar prop-
erty. If property is involuntarily convert-
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ed into property similar or related in
service or use in a transaction to which
section 1033(a) (1) applies, and if by
reason of the application of section 1250
(d) (4) (A) all or part of the gain com-
puted under section 1250(a) is not taken
into account, then—

(i) The total basis of the acquired
property shall be determined under the
first sentence of section 1033(c), and

(ii) If more than one item of property
is acquired, such total basis shall be al-
located to the individual items of prop-
erty acquired in accordance with the
principles prescribed in subparagraph (2)
(iii) and (iv) of this paragraph, except
that an amount equivalent to the fair
market value of each item of property
on the date acquired shall be treated as
its actual cost.

(4) Basis of property acquired in like
kind exchange. If section 1250 property
is transferred in an exchange described
in section 1031 (a) or (b), and if by rea-
son of the application of section 1250(d)
(4) (A) all or part of the gain computed
under section 1250(a) is not taken into
account, then—

(i) The total basis of the property (in-
cluding ncnsection 1250 property) ac-
quired of the type permitted to be re-

ceived under section 1031 without recog-"

nition of gain or loss shall be determined
under section 1031(d), and

(ii) If more than one item of property
of such type was received, such total
basis shall be allocated to the individual
items of property of such type in accord-
ance with the principles prescribed in
subraragraph (2) (iii) and (iv) of this
paragraph, except that an amount equiv-
alent to the fair market value of each
such item of property on the date re-
ceived shall be treated as its actual cost.

(5) Additional depreciation for proper-
ty acquired in like kind exchange or in-
voluntary conversion. (i) If property is
disposed of in a transaction described
in section 1031 or 1033, and if by reason
of the application of section 1250(d) (4)
(A) all or part of the gain computed un-
der section 1250(a) is not taken into ac-
count, then the additional depreciation
for the acquired property immediately
after the transaction (as computed un-
der section 1250(d) (4) (E)) shall be an
amount equal to the amount of gain com-
puted under section 1250(a) which was
not taken into account by reason of the
application of section 1250(d) (4) (A).

(ii) In case more than one item of sec-
tion 1250 property is acquired in the
trancaction, the additional depreciation
computed under subdivision (i) of this
subparagraph shall be allocated to each
such item of section 1250 property in pro-
portion to their respective adjusted bases,

(iii) The provisions of this subpara-
graph may be illustrated by the following
examples:

Ezxample (1). (a¢) On January 15, 1969, sec~
tion 1250 property X s condemned and pro-
ceeds of $100,000 are received. On such date,
X's adjusted basls is $25,000, the additional
depreciation is $10,000, and the applicable
percentage under section 1250(=)(2) is 70
percent. Since the additional depreciation
(810,000) is less than the gain realized
(875,000, that is, $100,000 minus §25,000) the
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amount of gain computed under section 125
(a) (2) (withcut regard to section 1250(d)
(4) (A)) Is $7,000, that is, 70 percent of
$10,000,

(b) On March 1, 1869, all the proceeds ars
used to purchase section 1250 property Y in
a transaction qualifying under section 1033
(a) (3) (A) for nonrecognition of gain, Ac-
cordingly, the galn not recognized by reason
of the application of section 1033(a)(3)(A)
1s $75,000, of which $7.000 s gain computed
under sectlon 1250(a) (2) which ls not taken
into account by reason of the application of
section 1250(d)(4)(A). See subparagraph
(1) of this paragraph.

(¢) Immediately after the transaction, Y's
basis i1s $25,000, that is, Its cost ($100,000)
minus the total gain realized which was not
recognlzed ($75,000), and the additional de-
preciation (as computed under section 1250
(d) (4) (E)) 1is 87,000, that s, the amount of
gain not taken into account under sectlon
1250(a) (2) by reason of the application of
section 1250(d) (4) (A).

(d) On December 15, 1969, before any de-
preciation deductions were allowed or allow-
able In respect of Y, Y is sold for $90,000,
Under section 1250(e) (1), the holding perlod
of Y is 9 months, and thus, under section
1250(a) (2), the applicable percentage is 100
percent. Since the additional depreclation
(87,000) 1s 1less than the gain realized
($65,000, that 1s $90,000 minus $25,000), the
amount of gain recognized under section
1250(a) (2) as ordinary income is $7,000, that
is, 100 percent of $7,000.

Example (2). Assume the same facts asin
example (1), except that property Y wa3
purchased on June 15, 1962, and that 90 full
months thereafter, or December 15, 1960, it 13
sold for $35,000. Thus the applicable per-
centage under section 1250(a) (2) is 30 per-
cent, Assume further that at the time of such
sale Y's adjusted basls 1s $5,000 and addl-
tiona)l depreciation in respect of Y for periods
after It was acquired is $2,500. Thus, the
additional depreclation at the time of the
sale is 89,500, that s, the sum of the addl-
tional depreciation In respect of ¥ attribut-
able to X as computed under section 1250
(d) (4)(E) in (¢) of example (1) (87.000),
plus the additional depreciation attributable
to periods after Y was acquired ($2500).
Since the additional depreclation (8$9,500) i8
less than the gain ealized ($30,000, that 18,
$35,000 minus $5,000), the gain recognized
under section 1250(a) (2) as ordinary income
is $2,850, that is, 30 percent of $9.,500.

(6) Single disposition of section 1250
property and property of different class.
(i) For purposes of this subparagrarh—

(@) Section 1250 property, section 1245
property (as defined in section 1245(8)
(3)), and other property shall each be
treated as a separate class of property,
and i

(b) The term “gualifying property
means property which may be acquired
without recognition of gain under the
applicable provision of section 1031 of
1033 (applied without regard to section
1250 or 1245) upon the disposition of
property.

(il) If upon a sale of section 1250 prop-
erty gain would be recognized under sgc(-)
tion 1250(a) and if such section l~5f
property together with property ol & dif-
ferent class or classes are disposed of 'f
one transaction in which gain is not ’?cn
ognized in whole or ir part under Sec'm%s
1031 or 1033 (without regard to secto
1245 and 1250), then— be

(@) The total amount realized shall &
allocated between the different class

8, 1971




of property disposed of in proportion to
their respective fair market values,

(h) The amount realized upon the dis-
position of property of a class shall be
deemed to consist of so much of the fair
market value of qualifying property of
the same class acquired as is not in excess
of the amount realized from the property
of such class disposed of,

(¢) The remaining portion (if any) of
the amount realized upon the disposition
of property of such class shall be deemed
to consist of so much of the fair market
value of any other property acquired as
is not in excess of such remaining por-
tion, and

(d) For purposes of applying (¢) of
this subdivision, the fair market value of
acquired property shall be taken into ac-
count only once and in such manner as
the taxpayer determines,

(iif) The amounts determined under
this subparagraph in respect of property
shall apply for all purposes of the Code.

(iv) The application of this subpara-
graph may be illustrated by the following
example:

Ezample. (a) Green owns property consist-
ing of land and a fully equipped factory
building thereon. The property is condemned
and proceeds of $100,000 are received. If the
property were sold for $100,000, gain of
$40,000 would be recognized of which $10,000
would be recognized as ordinary income
under section 1250(a). Proceeds of $95,000
are used to purchase property similar or re-
lated In service or use to the condemned
property and under section 1033(a) (3) (A)
(without regard to sections 1245 and 1250)
recognition of gain is limited to $5,000. The
fair market values by classes of the property
disposed of, and of the property acquired, are
Summarized in the table below:

Fair market value of *

property
Disposed of| Acquired
See. 145 property. . D,
ffncridm pm,mn;__. %5 000 sg;. %

12,000
5,000

100, 000

(b) The
© this subparagraph are summarized in the

allocations under subdiviston (i)
table below:

>,
Property Property acquired

disposeq of Cash

remain-
ing

Sec. 1245/Sec. 1250
property | property

Land
\%
Q«;v(‘m of see,

245 prope: =
T e R

1250 property. | 1
$20,000 of l;m(ﬁ = x”' 900

Total

3,000 |._... .. §12, 000
55, 000

! Determi
& ned b
){d) of this syl

124‘?,,}?"“ the disposition of the section
chumdpcny' only section 1245 property is
& Tocc, ;;}“ﬂ thus gain (if any) would not
secllongllgded under section 1245(a) (1), See
¢ 2oty 45(b) (4). Upon the disposition of
1250 (a) 101 1250 property gain under section
of the & Wwould not be recognized by reason
See sur.oP ication of section 1250(d) (4) (A).
paragraph (1) of this paragraph. If

Y taxpayer pursuant to subdivision
paragraph.
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the gain realized on the disposition of the
land is not less than $5,000, then under sec-
tion 1033(a) (3) (A) the gain recognized
would be $5,000, that is, an amount equal to
the portion of the proceeds from the dispo-
sition of the land ($5,000) not invested in
qualifying property.

(7) Disposition of portion of property.
A disposition described in section 1250
(d) (4) (A) of a portion of an item of
property gives rise to an addition to
capital account described in the last
sentence of paragraph (d)(2)@d) of
§ 1.1250-5 (relating to property with 2 or
more elements). If the addition to cap-
ital account is a separate improvement
within the meaning of paragraph (d) of
§ 1.1250-5, and thus an element, then
immediately after the addition is made
the amount of additional depreciation
for such separate improvement shall be
computed under subparagraph (5) of
this paragraph by treating such portion
and such addition as separate properties.
If the addition is not a separate improve-
ment, then immediately after the addi-
tion is made such property is considered
under paragraph (e¢) (5) (ii) of § 1.1250-5
as having a special element with the
same amount of additional depreciation
so computed. For purposes of computing
applicable percentage, the holding pe-
riod of the separate improvement or
special element (as the case may be),
which is determined under section 1250
(e) (1), does not include the holding pe-
riod of the property disposed of.

(e) Section 1071 and 1081 transac-
tions—(1) General. This paragraph pre-
seribes regulations under section 1250
(d) (5) which apply in the case of a dis~
position of section 1250 property in a
transaction in which gain (determined
without regard to section 1250) is not
recognized in whole or in part by reason
of the application of section 1071 (re-
lating to gain from sale or exchange to
effectuate policies of FCC) or section
1081 (relating to gain from sale or ex-
change in obedience to order of SEC),

(2) Involuntary conversion treatment
under section 1071. If section 1250 prop-
erty is disposed of and gain (determined
without regard to section 1250) is not
recognized in whole or in part solely by
reason of an election under the first sen-
tence of section 1071(a) to treat the
transaction as an involuntary conver-
sion, the consequences of the transaction
shall be determined under the principles
of paragraph (d) of this section.

(3) Basis reduction under section 1071
or 1082(a) (2). (i) If section 1250 prop-
erty is disposed of and gain (determined
without regard to section 1250) is not ree-
ognized in whole or in part by reason of
a reduction in basis of property pursuant
to an election under section 1071(a) or
the application of section 1082(a) (2),
then the amount of gain taken into ac-
count by the transferor under section
1250(a) shall not exceed the sum of—

(@) The amount of gain recognized on

such disposition (determined without
regard to section 1250), plus

(b) In case involuntary conversion
treatment was also elected under sec-
tion 1071(a), an amount equal to the
cost of any sftock purchased in a cor-
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poration which (without regard to sec-
tion 1250) would result in nonrecognition
of gain under section 1033(a)(3), as
modified by section 1071(a), plus

(¢) The portion of the gain computed
under section 1250(a) (without regard
to this paragraph) which is neither
faken into account under (a) or (b) of
this subdivision nor applied under sub-
division (ii) of this subparagraph to
reduce the basis of section 1250 property.

(ii) (@) The amount of gain computed
under section 1250(a) (without regard to
this paragraph) which is not taken into
account under subdivision (i) (a) or (b)
of this subparagraph shall be applied to
the amount by which the basis of the
section 1250 property was reduced under
section 1071(a) or 1082(a)(2), as the
case may be, before other gain (which
is not gain computed under section
1250(a)) is so applied.

(b) If the basis of more than one item
of section 1250 property was so reduced,
the gain applied under (@) of this sub-
division to all such section 1250 proper-
ties shall be applied to such items in
proportion to the amounts of their re-
spective basis reductions.

(¢) Any gain not applied under (a) of
this subdivision shall be applied to the
amount by which the basis of the non-
section 1250 property was reduced.

(iii) If gain computed under section
1250 is applied under subdivision (ii) of
this subparagraph to reduce the basis of
section 1250 property, the amount so
applied shall be treated as additional
depreciation in respect of such section
1250 property. For treatment of such
section 1250 property as having a special
element with additional depreciation
consisting of such amount, see paragraph
(e) (5) (i) of § 1.1250-5. For purposes of
computing applicable percentage, such
special element shall have a holding
period beginning on the day after the
date as of which the property’s basis was
s0 reduced.

(4) Section 1081(d)(1)(A) transac-
tion, No gain shall be recognized under
section 1250(a) upon an exchange of
property as to which gain is not recog-
nized (without regard to section 1250)
because of the application of section
1081(d) (1) (A) (relating to transfers
within system group). For treatment of
property in the hands of a transferee,
the principles of paragraph (¢)(3) of
this section shall apply.

(f) Property distributed by a partner-
ship to a pariner—(1) General. For pur-
poses of section 1250 (d) (3) and (e) (2),
the basis of section 1250 property dis-
tributed by a partnership to a partner
shall be determined by reference to the
adjusted basis of such property to the
partnership. Thus, if section 731 applies
to a distribution of section 1250 property
by a partnership to a partner, then even
though the partner’s basis is not deter-
mined for other purposes by reference
to the partnership’s basis, (i) the amount
of gain taken into account by the part-
nership under section 1250(a) is limited
by section 1250(d) (3) to the amount of
gain recognized to the partnership upon
the distribution (determined without
regard to section 1250), and (ii) the
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holding period of the property in the
hands of the partner shall, under section
1250(e) (2), include the holding period
of the property in the hands of the part-
nership. For nonapplication of section
1250(d) (3) to a disposition to an organi-
zation (other than a cooperative de-
scribed in section 521) which is exempt
from the tax imposed by chapter 1 of
the Code, see paragraph (c) (1) of this
section.

(2) Treatment of property distributed
by partnership. (i) If section 1250 prop-
erty is distributed -by a partnership to a
partner in a distribution in which no
part of the partnership’s “potential sec-
tion 1250 income"” in respect of the
property was recognized as ordinary in-
come to the partnership under paragraph
(b) (2) (ii) of § 1.751-1, the additional
depreciation for the property in the
hands of the distributee attributable to
periods before the distribution shall be
an amount eqgual to the total potential
section 1250 income of the partnership
in respect of the property immediately
before the distribution, recomputed as
if the applicable percentage for the prop-
erty had been 100 percent. Under para-
graph (¢)(4) of § 1.751-1, the potential
section 1250 income is, in effect, the gain
to which section 1250(a) would have
applied if the property had been sold bz
the partnership immediately before the
distribution at its fair market value at
such time.

(it) If upon the distribution any
potential section 1250 income in respect
of the property was recognized to the
partnership under paragraph (b) (2) (i)
of §1.751-1, then after the distribution
the additional depreciation shall be an
amount equal to (a) the total potential
section 1250 income in respect of the
property, as recomputed in subdivision
(i) of this subparagraph, minus (b) the
amount of potential section 1250 income
which would have been recognized to the
partnership under paragraph (b) (2) (i)
of §1.751-1 if the applicable percentage
for the property had been 100 percent.

(iii) If the partner's basis for the
property immediately after the transac-
tion exceeds the partnership’s adjusted
basis for the property immediately be-
fore the transaction, the excess may be
an addition to capital account under
paragraph (d) (2) (i) of § 1.1250-5 (re-
lating to property with two or more
elements).

(3) Ezamples, The provisions of sub-
paragraphs (1) and (2) of this para-
graph may be illustrated by the follow-
ing examples:

Exampleée (1). (1) A partnership distributes
a bullding to Smith on January 1, 1969, in
a complete liquidation of his partnership
interest to which section 736(a) does not
apply. On the date of the distribution, the
partnership’s holding period for the property
is 40 full months and, accordingly, the ap-
plicable percentage under section 1250(a) (2)
is 80 percent. On such date, the partnership's
additional depreciation for the bullding
($6,250) is lower than the excess ($40,000)
of 1ts fair market wvalue ($140,000) over
adjusted basis ($100,000). Thus, under para-
graph (c)(4) of § 1.751-1, the partnership's
potential section 1260 Income In respect of
the building is £5,000 (80 percent of $6,250).

-
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Assume that section 7561(b) does not apply
to the distribution. Accordingly, no gain
would be recognized to the partnership under
section 731(b) (without regard to the appli-
cation of section 1250). Smith's basls for his
partnership interest was $150,000, and under
section 732(b) Smith's basis for the bullding
is equal to his basis for his partnership
interest. Thus, Smith’s basls for the bullding
is not determined by reference to the partner-
ship's basis for the bullding. Nevertheless,
under subparagraph (1) of this paragraph,
no gain 1s recognized to the partnership
under section 1250(a) (2) and Smith's hold-
ing period for the property includes the
partner:hip’s holding perlod.

(ii) Six full months after Smith received
the building in the distribution, or July 1,
1969, he sells it for $153,000. Assume that no
depreciation was allowed or allowable to
Smith for the bullding, and that the special
rules under § 1.1250-5 for property with two
or more elements do not apply. Since Smith’'s
holding period for the building includes its
holding period in the hands of the partner-
ship, his holding period is 46 full months (40
full months for the partnership plus 6 full
months for Smith) and the applicable per-
centage under section 1250(a)(2) is 74 per-
cent.

(1ii) Since no potential section 1250 In-
come was recognized to the partnership under
paragraph (b) (2) (i) of § 1.751-1, the addi-
tional depreciation for the building attribut-
able to perlocds before the distribution is
determined under the provisions of sub-
paragraph (2) (1) of this paragraph. Under
such provisions, the potential sectlon 1250
income to the partnership, which was actu~
ally $5,000 (that is, 80 percent of $6,250), is
recomputed as if the applicable percentage
were 100 percent, and thus such additional
depreciation is $6,250 (that 1is, 100 percent
of $8,250). Since no depreclation was allowed
or allowable for the building In Smith's
hands, the additional depreciation for the
bullding attributable to Smith's total hold-
Ing period (46 full months) is $6,250. Bince
the gain realized (33,000, that is, amount
realized, $153,000, minus adjusted basis,
$150,000), is lower than the additional depre-
clation ($6,250), the galn recognized to
Smith under section 1250(a)(2) is 82,220
(that is, 74 percent of $3,000).

Ezample (2). Assume the facts as In exam-
ple (1) except that as a result of the distri-
bution the partnership recognizes under
paragraph (b) (2) (i) of §1.751-1 potential
section 1250 income of $1,000 (that is, 80 per-
cent of $1,250). The additional depreciation
attributable to periods before the distribu-
tion, as determined under the provisions of
subparagraph (2) (1) of this paragraph, is
$5,000, that Is, (a) the total potential section
12560 Iincome in respect of the property,
recomputed in example (1) as if the appli-
cable percentage were 100 percent (86,250),
minus (b) the amount of potential section
1250 income which would have been recog-
nized to the partnership under paragraph
(b) (2) (1i) of § 1.751-1 If the applicable per-
centage for the property had been 100 per-
cent (81,250, that is, 100 percent of $1,250).

(4) Trealtment of partnership prop-
erty after certain iransactions. If under
paragraph (b) (3) of § 1.751-1 (relating
to certain distributions of partnership
property other than section 751 property
treated as sales or exchanges) a partner-
ship is treated as purchasing section 1250
property (or a portion thereof) from a
distributee who reliquishes his interest
in such property (or portion), then after
the date of such purchase the following
rules shalt apply:

(i) If only a portion of the property
is treated as purchased, there shall be

excluded from the additional deprecia.
tion for the remaining portion any add-
tional depreciation in respect of the pur.
chased portion for periods before such
purchase.

(ii) In respect of the purchased prop-
erty (or portion), (a) as of the date of
purchase the amount of additional de.
preciation shall be zero, and (D) for pur-
poses of computing applicable percentage
the holding period shall begin on the day
after the date of such purchase,

(5) Cross reference, See paragraph
(f) of § 1.1250-1 for the amount of addi-
tional depreciation for partnership prop-
erty in respect of a partner who acquired
his partnership interest in certain trans-
actions when an election under section
754 (relating to optional adjustments ta
basis of partnership property) was in
effect.

(g) Disposition of principnl resi-
dence—(1) In genergl. (i) Section 1250
(d) (T) (A) provides that section 1250(a)
shall not anply to a disposition of prop-
erty by a taxnayer to the extent the proo-
erty is used by the taxpayer as his prin-
cinal residence (within the meaning of
section 1034(a) and the regzulations
thereunder, relating to a sale or ex-
change of residence). Thus, for exambnle,
if a doctor sells a house, of which one
portion was used as his princiral res’-
dence within the meaning of section 1034
(a) and the other portion was properly
subject to the allowance for depreciation
as pronrerty used in his trade or business,
then, by reason of the anplication of se¢-
tion 1250(d) (7) (A), section 1250(a) does
not apply in resnect of the disposition of
the portion used as his principal resi-
dence. The provisions of this subpara-
granh shall apply rezardless of whether
section 1034 avplies, Thus, for example,
if section 1034 did not apply to the sale
because the doetor did not invest in 8
new nrincinal residence within the period
soecified in section 1034, nevertheless set-
tion 1250(a) would not apply to the dis-
position of the portion used as a principal
residence.

(i1) Section 1250(d) (7) (B) provides
that section 1250(a) shall not apply t0 8
disposition of section 1250 proverty by
a taxpaver who, in respect of the prop-
erty, satisfies the age and ownership re-
quirements of section 121 (relating 1
exclusion from gross income of gain on
sale or exchange of residence of indi-
vidual who has attained age 65), but only
to the extent the taxpayer satisfles (he
use requirements of section 121 in respect
of such property. Thus, if a taxpayer
has attained the age of 65 before the
date on which he disposes of section 1250
property, and if during the 8-year period
ending on the date of the disposition the
property has been owned and used b
the taxpayer solely as his principal resi-
dence for periods aggregating 5 Ye”:
or more, then section 1250(a) does 19
apply in respect to the disposition. Thi
result would not be changed even if th:
taxpayer does not or cannot make “‘d
election provided for in section 121 ans
even if section 121 applies to onl¥ od
portion of the gain because the adjust <
sales price exceeds the $20,000 limitatio
in section 121(b) (1), If, however, O
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portion of the property has been used as
his principal residence for such periods
aggregating 5 years or more, then, by
reason of the application of section 1250
(@) (7 (B), section 1250(a) is inappli-
cable only to the portion so used. For
special rules for determining whether
the age, ownership, and use requirements
of section 121 are treated as satisfied, and
for the manner of applying such require-
ments, see section 121(d) and the reg-
ulations thereunder.

(2) Concurrent operation of section
1250(d) (7) with other provisions. Upon
the disposition of a principal residence,
gain computed under section 1250(a)
may not be recognized in whole or in
part by reason of the application of both
the provisions of section 1250(d) (7) and
the provisions of one of the other ex-
ceptions or limitations enumerated in
section 1250(d). Thus, for example, if
an entire house is transferred as a gift,
and if section 1250(d) ('7) applies to only
a portion of the house, then section 1250
(d) (1) excepts the disposition of the en-
tire house from the application of sec-
tion 1250(a).

(3) Special rule. If by reason of sec-
tion 1250(d) (7) a disposition is partially
excepted from the application of sec-
tion 1250(a), and if no other paragraph
of section 1250(d) excepts the disposi-
tion entirely fromr such application, then
the gain to which section 1250(a) applies
shall be an amount which bears the same
ratio to (i) the gain computed under
section 1250(a) (without regard to sec-
tion 1250(d) (7)), as (ii) the fair market
value of the portion of the property to
which the exception in section 1250(d)
(7) does not apply, bears to (iii) the total
fair market value of the property. Thus,
for example, if under paragraph (a) (2)
of this section gain of $300 would be rec-
ognized as ordinary income under sec-
tion 1250(a) (without regard to section
1250(d) (7)) upon a combined sale and
Bift of section 1250 property, and if the
broperty has a fair market value of $25,-
000 of which $10,000 is properly allocable
to a portion not used as a principal resi-
dence, then the amount of gain recog-
lized as ordinary income under section
1250(a) would be $120 (1965 of $300).

(4) Treatment of property in hands
of transferee. If property is disposed of
I a transaction to which section 1250
@) (7) applies, and if its basis in the
hands of the transferee is determined by
{efe!‘ence to its basis in the hands of the
lf’ansfqror by reason of the application
0] section 1250(d) (1) (relating to gifts)
(t)r' section 1250(d) (3) (relating to cer-
ta}m tax-free transactions), then the
Ieatment, of the property in the hands
of the transferee shall be determined
}‘Qg?' paragraph (a)(3) or- (c)(3)

lichever is applicable) of this section.
in lee calment of property acquired
conpe. Kind_exchange or involuntary
in o crsion, If property is disposed of
@ *’(‘%ransaction to which section 1250
and sue, 84NE to principal residence)
kmdSGCtmn 1250(d) (4) (relating to like
Sions. “changes and involuntary conver-

1S) apply, then—
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(i) The basis of the property acquired
shall be determined under the applicable
provisions of paragraph (d) (2), (3), or
(4) of this section, applied as if all gain
computed under section 1250(a) (except
any gain not recognized solely by reason
of the application of section 1250(d) (7))
were not taken into account by reason
of section 1250(d) (4) (A),

(il) The additional depreciation for
the property acquired shall be deter-
mined in the manner prescribed in para-
graph (d) (5) of this section, so applied,
and

(iii) For purposes of computing the
applicable percentage, the holding period
of the acquired property shall be deter-
mined under section 1250(e) (1).

(6) Treatment of property acquired in
section 1034 transaction. If a principal
residence is disposed of in a transaction
to which section 1250(d) (7) applies, and
if by reason of the application of section
1034 (relating to sale or exchange of resi-
dence) the basis of property acquired in
the transaction is determined by refer-
ence to the basis in the hands of the
taxpayer of the property disposed of,
then—

(i) The additional depreciation for the
acquired property immediately after the
transaction shall be an amount equal to
(a) the amount of the additional de-
preciation for the property disposed of,
minus (b) the amount of any gain which
would have been taken into account
under section 1250(a) by the transferor
upon the disposition if the applicable
percentage for the property had been
100 percent,

(1i) For purposes of computing the ap-
plicable percentage, the holding period
of the acquired property includes the
holding period of the disposed of prop-
er'y (see sect » 1250(e) (3)),

(iii) If the adjusted basis of the ac-
quired property exceeds the adjusted
basis immediately before the transfer of
the property disposed of, the excess is
an addition to capital account under
paragraph (d) (2) (ii) of § 1.1250-5 (re-
lating to property with more than one
element), and

(iv) If the property disposed of con-
sisted of two or more elements within
the meaning of paragraph (¢) of
§ 1.1250-5, see paragraph (e)(3) of
§ 1.1250-5 for the amount of additional
depreciation and the holding period for
each element in the hands of the
transferee.

(h) [Reserved]

§ 1.1250-4 Holding period.

(a) General. In general, for pur-
poses only of determining the applicable
percentage (as defined in see. 1250(1) (C)
and (2) (B)) of section 1250 property, the
holding period of the property shall be
determined under the rules of section
1250(e) and this section and not under
the rules of section 1223. If the property is
treated as consisting of two or more ele-
ments (within the meaning of paragraph
(¢) (1) of § 1.1250-5), see paragraph (a)
(2) (ii) of §1.1250-5 for application of
this section to determination of holding
period of each element. Section 1250(e)
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does not affect the determination of the
amount of additional depreciation in re-
spect of section 1250 property.

(b) Beginning of holding period. (1)
For the purpose of determining the
applicable percentage, in the case of
property acquired by the taxpayer (other
than by means of a transaction referred
to in paragraph (¢) or (d) of this sec-
tion), the holding period of the property
shall begin on the day after the date of
its acquisition. See section 1250(e) (1)
(A). Thus, for example, if a taxpayer
purchases section 1250 property on
January 1, 1965, the holding period of
the property begins on January 2, 1965.
If he sells the property on October 1,
1966, the holding period on the day of the
sale is 21 full months, and, accordingly,
the applicable percentage is 99 percent.
This result would not be changed even
if the property initially had been used
solely as the taxpayer's residence for a
portion of the 21-month period. If,
however, the property were sold on
September 30, 1966, the holding period
would be only 20 full months.

(2) For the purpose of determining the
applicable percentage in the case of
property constructed, reconstructed, or
erected by the taxpayer, the holding
period of the property shall begin on
the first day of the month during which
the property is placed in service. See
section 1250(e) (1) (B). Thus, for ex-
ample, if a taxpayer constructs section
1250 property and places it in service on
January 15, 1965, its holding period be-
gins on January 1, 1965. If the taxpayer
sells the property on December 31, 1966,
its holding period on the day of sale is
24 full months, and, accordingly, the
applicable percentage is 96 percent. For
purposes of this subparagraph, property
is placed in service on the date on which
it is first used, whether in a trade or busi-
ness, in the production of income, or in
a personal activity. Thus, for example,
a residence constructed by a taxpayer for
his personal use is placed in service on
the date it is occupied as a residence.
For purposes of determining the date
property is placed in service, it is im-
material when the period begins for de-
preciation with respect to the property
under any depreciation practice under
which depreciation begins in any month
other than the month in which the
property is placed in service. If one or
more units of a single property are placed
in service on different dates before the
completion of the property, see para-
graph (c¢) (3) of § 1.1250-5 (relating to
treatment of each such unit as an
element).

(¢) Property with transferred basis.
Under section 1250(e) (2), if the basis of
property acquired in a transaction de-
scribed in this subparagraph is deter-
mined by reference to its basis in the
hands of the transferor, then the hold-
ing period of the property in the hands
of the transferee shall include the hold-
ing period of the property in the hands
of the transferor. The transactions de-
scribed in this subparagraph are:

d(l))A gift described in section 1250
(d) (1),
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(2) Certain transfers at death to the
extent provided in paragraph (b) (2) (ii)
of § 1.1250-3.

(3) Certain tax-free transactions to
which section 1250(d)(3) applies. For
application of section 1250 (d)(3) and
(e)(2) to a distribution by a partner-
ship to a partner, see paragraph () (1)
of § 1.1250-3.

(4) A transfer described in paragraph
(e) (4) of §1.1250-3 (relating to trans-
action under section 1081(d) (1) (A)).

(d) Principal residence acquired in

“certain transactions. The holding pe-
riod of a principal residence acquired in
a transaction to which section 1034 and
paragraph (g) (6) of § 1.1250-3 apply in-
cludes the holding period of the principal
residence disposed of in such transaction.
See section 1250(e) (3). The holding pe-
riod of a principal residence acquired
does not include the period beginning on
the day after the date of the disposition
and ending on the date of the acquisition.

(e) Application of ilransferred basis
and principal residence rules. The de-
termination of holding period under this
section shall be made without regard to
whether a transaction occurred prior to
the effective date of section 1250 and
without regard to whether there was any
gain upon the transaction. Thus, for
example, under paragraph (¢) of this
section a donee's holding period for
property includes his donor’s holding pe-
riod notwithstanding that the gift oc-
curred on or before December 31, 1963,
or that there was no additional deprecia-
tion in respect of the property at the
time of the gift.

(f) [Reservedl]

(g) Cross reference. If the adjusted
basis of the property in the hands of the
transferce immediately after a transac-
tion to which paragraph (c¢) or (d) of
this section applies exceeds its adjusted
basis in the hands of the transferor im-
mediately before the transaction, the
excess is an addition to capital account
under paragraph (d) (2) (i) of § 1.1250-5
(relating to property with two or more
elements) .

§ 1.1250-5 Property with two or more
elements.

(a) Dispositions before January 1,
1970—(1) Amount treated as ordinary
income, If section 1250 property consist-
ing of two or more elements (described
in paragraph (¢) of this section) is dis-
posed of before January 1, 1970, the
amount of gain taken into account under
section 1250(a) (2) shall be the sum,
determined in three steps under sub-
paragraphs (2), (3), and (4) of this
paragraph, of the amounts of gain for
each element.

(2) Step 1. The first step is to make
the following computations:

(i) In respect of the property as a
whole, compute the additional deprecia-
tion (as defined in section 1250(b)), and
the gain realized., For purposes of this
paragraph, in the case of a transaction
other than a sale, exchange or involun-
tary conversion, the gain realized shall
be considered to be the excess of the fair
market value of the property over its
adjusted basis,
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(i) In respect of each element as if
it were a separate property, compute the
additional depreciation for the element,
and the applicable percentage (as defined
in section 1250(a) (2)) for the element.
For additional depreciation in respect
of an element of property acquired in
certain transactions, see paragraph (e)
of this section. For purposes of deter-
mining additional depreciation, the hold-
ing period of an element shall be deter-
mined under section 1223, applied by
treating the element as.a separate prop-
erty. However, for the purpose of
determining applicable percentage, the
holding period for an element shall, ex-
cept to the extent provided in paragraphs
(e) (5), (e), and (f) of this section, be
determined in accordance with the rules
prescribed in § 1.1250-4.

(3) Step 2. The second step is to deter-
mine the amount of gain for each
element in the following manner:

(1) If the amount of additional de-
preciation in respect of the property as
a whole is equal to the sum of the addi-
tional depreciation in respect of each
element having additional depreciation,
and if such amount is not more than the
gain realized, then the amount of gain
to be taken into account for an element
is the product of the additional deprecia-
tion for the element, multiplied by the
applicable percentage for the element

(ii) If subdivision (i) of this subpara-
graph does not apply, the amount of
gain to be taken into account for an
element is the product of—

(@) The additional depreciation for
the element, multiplied by

(b) The applicable percentage for the
element, and multiplied by

(¢) A ratio, computed by dividing (1)
the lower of the additional depreciation
in respect of the property as a whole or
the gain realized, by (2) the sum of the
additional depreciation in respect of each
element having additional depreciation.

(4) Step 3. The third step is to com-
pute the sum of the amounts of gain for
each element, as determined in step 2.

(5) Examples. The provisions of this
subparagraph may be illustrated by the
following examples:

Ezample (1). Gain of $35,000 is realized
upon a sale, before January 1, 1970, of section
1250 property which consists of four elements
(W, X, Y, and Z). Since-on the date of the
sale the amount of additional depreciation In
respect of the property as a whole ($24,000)
is equal to the sum of the additional depre-
ciation in respect of each element having
additional depreciation and is less than the
galn realized, the additional depreciation for
each element is determined under subpara-
graph (3) (1) of this paragraph. The amount
of galn taken Into account under section
1250(a) (2) is 87,500, as determined In the
following table in accordance with the
additional facts assumed.

Additionsl Applicable QGaln

Eloment depreciation X percentage = for
eloment
Wi s ciins $12,000 X . 0 = 0
X.. = 6,000 X B = §3, 000
w2 e, 0 X 6 = 0
RS 6,000 X % = 4,500
Totals.. 24,000 7,500
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Ezample (2), Assume the same facts as in
example (1), except that In respect of the
property as a whole the additional deprecis.
tion is $20,000 because with respect to ele.
ment Y additional depreciation allowed was
$4,000 less than straight line. Accordingly,
the sum of the additional depreciation for
each element having additional depreciation
15 $24,000, that 1s, $4,000 greater than the
additional depreciation In respect of the
property as a whole. Thus, the additional
depreciation for each element is determined
under subparagraph (38) (1) of this pars.
graph. The ratio referred to in subparagraph
(3) (1) (¢) of this paragraph is twenty
twenty-fourths, that is, the lower of addi-
tional depreciation in respect of the property
as a whole ($20,000) or the gain realissd
($35,000) . divided by the sum of the addi-
tional depreciation in respect of each ele-
ment having additional depreciation
($24,000). The amount of gain taken into
account under section 1250(a) (2) is $6,.250,
as determined in the following table:

Addi- Appli- Oaln
Element tional cable for
deproci- X per- X Ratlo = els
ation cant- meat
ago
w. -- $12,000 X 0 X 2004 = ]
s 6,000 X B0 X 20:24 = $50
N 0 X B X 202U = 0
......... 6,000 X 7. X 204 = 31
Totals_. 24,000 6,2

(b) [Reserved]

(c) Element—(1) General. For pur-
poses of this section, in the case of sec-
tion 1250 property, there shall be treated
as separate elements the separate im-
provements, units, remaining property,
and special elements which are respec-
tively referred to in subparagraphs (2),
(3), (4), and (5) of this paragraph.

(2) Separate improvements. There
shall be treated as'an element each
“separate improvement” (as defined in
paragraph (d) (1) of this section) to the
property.

(3) Units. If before completion of sec-
tion 1250 property one or more units
thereof are placed in service, each such
unit of the section 1250 property shall
be treated as an element. )

(4) Remaining property. The remain-
ing property which is not taken into ac*
count under subparagraph (2) or (3) of
this paragraph shall be treated as an
element,

(5) Special elements. (1) If the basis
of section 1250 property is reduced I
the manner described in paragraph (0
(2) (ii) of §1.1250-3 (relating to prop-
erty acquired from a decedent prior 10
his death) or in paragraph (e)(3) (D
of §1.1250-3 (relating to basis reduc
tion under section 1071 or 1082(2) (2)),
then such properfy shall be considered as
having a special element with addition
depreciation equal to the amount of ad-
ditional depreciation included in the de-
preciation adjustments (referred to,f“
paragraph (d) (1) of § 1.1250-2) to which
the basis reduction is attributable. For
purposes of computing applicable pers
centage, the holding period of a speC\P
element under this subdivision shall,.,’)’
determined under paragraph ( b)l(zulx)
or () (3) (ifi) (whichever is applicable
of § 1.1250-3.
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(i) If a disposition described in sec-
tion 1250(d) (4) (A) (relating to like kind
exchanges and involuntary conversions)

a portion of an item of property gives
rise to an addition to capital account
(described in the last sentence of para-
eraph (d) (2) ) of this section) which
isnot a separate improvement, then such
nroperty shall be considered as having a

eial element with additional deprecia-
tion and, for purposes of computing ap-
plicable percentage, a holding period de-
termined under paragraph (d)(7) of
§1.1250-3.

(6) Examples, The provisions of this
paragraph may be illustrated by the fol-
lowing examples:

Ezample (1). A taxpayer constructs an
spartment house which he places in service
in three stages. The total cost is $1 million,
of which $350,000 is allocable to the first
stage, $500,000 to the second stage, and
$150,000 to the third stage. The first stage,
which is placed in service on January 1, 1965,
consists of 300 apartments and certain fa-
cllities including a central heating system
and a common lobby. The second stage, which
is placed in service on July 15, 1965, consists
of 550 apartments and certain facilities in-
cluding the motor for a central air-condi-
tloning system. The third stage, which is
placed in service on January 19, 1966, con-
sists of the residue of the apartment house.
On December 31, 1968, the taxpayer disposes
of the apartment house. On such date, the
apartment house has three elements which
are described in the table below:

o Full Appli-
Stage; Kind of element | Cost months cable
inholding| percent-
period age
1| Unit...........| $850, 000 48 72
2| Unit. .2 500, 000 42 (]
§ | Remaining
property.....-| 130,000 36 84

Ezample (2). Assume the same facts as in
example (1) except that on January 1, 1969,
wo new floors, which were added after the
apartment house was completed, are placed
in service and that on July 1, 1972, the tax-
payer disposes of the building. Assume
further that the two new floors are one
separate improvement (within the meaning
0f paragraph (d) of this section). On the
date disposed of, the property consists of
four elements, that is, the three elements
described in example (1) and the separate
improvement,

) Separate improvement—(1) Defi-
nition. For purposes of this section, with
NSpec:t to any section 1250 property, the
"lﬂ'm. ‘Separate improvement” means an
“addition to capital account” described
I subparagraph (2) of this paragraph
Which qualifies as an ‘“improvement”
under the 1-year test prescribed in sub-
Paragraph (3) of this paragraph and
Which satisfies the 36-month test pre-
Stribed in subparagraph (4) of this
baragraph,
théz) Addition to capital account. (i) In
addpi}se of any section 1250 property, an

dition to capital account described in
capyto) PParagraph is any addition to
enm al account in respect of such prop-
ple}t]' after its initial acquisition or com-
v.'hom}? by the taxpayer or by any person
ol deld, the property during a period
oy €d in the taxpayer's holding period
§1.1250-4) for the property. An ad-
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dition to the capital account of section
1250 property may arise, for example, if
there is an expenditure for section 1250
property which is an improvement, re-
placement, addition, or alteration to such
property (regardless of whether the cost
thereof is capitalized or charged against
the depreciation reserve) . In such a case,
the “addition to capital account” is the
gross addition, unreduced by amounts at-
tributable to replaced property, to the
net capital account and not the net addi-
tion to such account. Thus, if a roof has
an adjusted basis of $20,000, and is re-
placed by constructing a new roof at a
cost of $50,000, the gross addition of
$50,000 is an addition to capital account.
(The adjusted basis of the old roof is
no longer included in the capital account
for the property.) For purposes of this
section, the status of an addition to
capital account is not affected by whether
or not it is treated as a separate property
for purposes of determining depreciation
adjustments. In case of an addition to the
capital account of property arising after
December 31, 1963, upon a disposition
referred to in section 1250(d) (4) (relat-
ing to like kind exchanges and involun-
tary conversions) of a portion of an item
of such property, the amount of such
addition (and its basis for all purposes of
the Code) shall be the basis thereof
determined under paragraph (d) (2),
(3), or (4) (whichever is applicable) of
§ 1.1250-3, applied by treating such por-
tion and such addition as separate
properties.

(i) An addition to capital account
may be attributable to an excess of the
adjusted basis of section 1250 property in
the hands of a transferee immediately
after a transaction referred to in section
1250(e) (2) (relating to holding period of
property with transferred basis) over its
adjusted basis in the hands of the trans-
feror immediately before the transaction.
Thus, for example, such excess may arise
from a gift which is in part a sale or
exchange (see paragraph (a)(2) of
§ 1.1250-3), from an increase in basis due
to gift tax paid (see section 1015(d)),
from a transfer referred to in paragraph
(c) (2) of §1.1250-3 (relating to certain
tax-free transactions) in which gain is
partially recognized, or from a distribu-
tion by a partnership to a partner in
which no gain is recognized by reason of
the application of section 731. Similarly,
an addition to capital account may be
attributable to an excess of the adjusted
basis of a principal residence acquired
in a transaction referred to in section
1250(e) (3) over the adjusted basis of
the principal residence disposed of, as
well as to any increase in the adjusted
basis of section 1250 property of a part-
nership by reason of an optional basis
adjustment under section 734(b) or
T43(b).

(iii) Whether or not an expenditure
shall be treated as an addition to capital
account described in this subparagraph,
as distinguished from a separate item of
property, may depend on how the prop-
erty or properties are disposed of. Thus,
for example, if a taxpayer, who owns a
motel consisting of 10 buildings with
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common heating and plumbing systems,
adds to the motel three new buildings
which are connected to the common sys-
tems, and if the taxpayer sells the motel
to one person in one transaction, then
for purposes of this subparagraph the
cost of the three new buildings shall be
treated as an addition to the capital ac~
count of the motel and, if the 1-year and
36-month tests of subparagraphs (3) and
(4) of this paragraph are satisfied, the
motel consists of at least two elements.
If, however, the 10-building group and
the three-building group were individu-
ally sold in separate transactions to two
different people each of whom would op-
erate his group as a separate business,
the motel would consist of two items of
property.

(3) One-year test for improvement,
(i) An addition to capital account of sec-
tion 1250 property for any taxable year
(including a short taxable year and the
entire taxable year in which the disposi-
tion occurs) shall be treated as an im=-
provement only if the sum of all addi-
tions to the capital account of such prop-
erty for such taxable year exceeds the
greater of—

(@) $2,000, or

(b) One percent of the unadjusted
basis of the property, determined as of
the beginning (1) of such taxable year,
or (2) of the holding period (within the
meaning of § 1.1250-4) of the property,
whichever is the later.

(ii) For purposes of this section, the
term ‘“unadjusted basis” means the ad-
justed basis of the property, determined
without regard to the adjustments pro-
vided in section 1016(a) (2) and (3)
(relating to adjustments for depreciation,
amortization, and depletion). For pur-
poses of this paragraph, as of any par-
ticular date the unadjusted basis of sec-
tion 1250 property (a) includes the cost
of any addition to capital account for
the property which arises prior to such
date (regardless of whether such addition
qualified under this subparagraph as an
improvement), and (b) does not include
the cost of a component retired before
such date.

(iii) In respect of a particular disposi-
tion of section 1250 property by a per-
son—

(a) There shall not be taken into ac-
count under the 1-year test for improve-
ments in this subparagraph any addition
to capital account which arises by reason
of (or after) such disposition or which
arises before the beginning of the holding
period under § 1.1250-4 of such person for
the property, and

(b) Such test shall be made in respect
of each taxable year of such person (and
of any prior transferor) any day of which
is included under § 1.1250-4 in such per-
son’s holding period for the property, ex-
cept that (1) such test shall be made for
a taxable year of such person only if
such person actually owned the property
on at least 1 day of such taxable year,
and (2) such test shall be made for a fax-
able year of such prior transferor only if
such prior transferor actually owned the
property on at least 1 day of such taxable
year.
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(iv) The provisions of this subpara-
graph may be illustrated by the follow-
ing examples:

Ezample (1), 'The unadjusted basis of sec-
tion 1250 property as of the beginning of
January 1, 1960, is $300,000. During the tax-
able year ending on December 31, 1960, the
only additions to the capital account for
the property are addition A on January 1,
1960, costing $1,000, and addition B on July 1,
1860, costing $600. Since the sum of the
amounts added to capital account for such
taxable year is less than $2,000, A and B are
not treated as improvements. This result
would not be changed if addition C, costing
$600, were added on December 15,.1960, since
although the sum of the additions (81,000
plus $600 plus $600, or $2,200) exceeds $2,000,
such sum is less than 1 percent of the unad-
justed basis of the property as of the begin-
ning of 1960 ($3,000, that is, 1 percent of
$300,000) . If however, C ecost $1,500, then A,
B, and C would each be considered an im-
provement since the sum of the amounts
added to capital account $3,100) would ex-
ceed $3,000.

Ezample (2). Green and his son both use
the calendar year as the taxable year, On
February 1, 1065, Green makes addlition A to
a piece of section 1250 property, On June 15,
1965, Green transfers such property to his
son as a gift which iIs In part a sale (see
paragraph (a) of §1.1250-3). Addition B
arises by reason of the transfer. On August 1,
1965, the son makes addition C to the prop-
erty. For purposes of determining the amount
of gain recognized under section 1250(a) to
Green upon the transfer, the determination
of whether addition A is an improvement
is made without taking into account addi-
tions B and C. For purposes of determining
the amount of gain recognized under section
1250(a) upon a subsequent disposition of
the property by the son, additions B and C
would be taken into account in the deter-
mination of whether A Is an improvement,
and A would be taken into account in the
determination of whether B and C are
improvements.

Ezample (3). Assume the same facts as in
example (2). Assume further that on Sep-
tember 15, 1965, the son transfers the prop-
erty to a corporation in exchange for cash
and stock in the corporation in a transac-
tion qualifying under section 351 (see para-
graph (c¢) of §1.1250-3), and that the cor-
poration uses a fiscal year ending November
30. For purposes of determining the amount
of galn recognized under section 1250(a)
upon a subsequent disposition by the corpo-
ration, the one-year test under subdivision
(1) of this subparagraph is made for the
entire taxable year of Green and of the son
ending on December 31, 1965, and in respect
of the corporation’s taxable year ending No-
vember 30, 1965. Accordingly, if on Decem-
ber 7, 1965, addition D is made by the corpo=
ration, then, upon a subsequent disposition
by the corporation, D is taken into account
for purposes of the determination in respect
of the entire taxable year of Green and of
the son ending on December 31, 1965, and for
the corporation's taxable year ending No-
vember 30, 1966, but not for purposes of the
corporation’s taxable year ending Novem-
ber 30, 1965, If D were made on January 3,
1066, D would still be taken Into account for
purposes of the determination in respect of
the corporation’s taxable year ending No-
vember 30, 1966. However, sinces neither
Green nor his son actually owned the prop-
erty on any day of the taxable year ending
December 31, 1966, no determination is made
in respect of such taxable year of Green or
of the son.

(4) 36-month test for separate im-
provement. (1) If, during the 36-month
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period ending on the last day of any
taxable year (including a short taxable
year and the entire taxable year in which
the disposition occurs), the sum of the
amounts treated under subparagraph
(3) of this paragraph as improvements
for such period exceeds the greatest of—

(@) 25 percent of the adjusted basis
of the property,

(b) 10 percent of the unadjusted basis
(determined under subparagraph (3) (il)
of this paragraph) of the property, or

(¢) $5,000,

then each such improvement during such
period shall be treated as a separate im-
provement, and thus as an element. For
purposes of (@) and (b) of this subdivi-
sion, the adjusted basis (or unadjusted
basis) of section 1250 property shall be
determined as of the beginning of the
36-month period, or as of the beginning
of the holding period of the property
(within the meaning of §1.1250-4),
whichever is the later.

(ii) In respect of a particular disposi-
tion of section 1250 property by a
person—

(@) There shall not bhe taken into
account under the 36-month fest for
separate improvements in this subpara-
graph any amount treated under sub-
paragraph (3) of this paragraph as an
improvement which arises by reason of
(or after) the disposition or which
arises before the beginning of the hold-
ing period under § 1.1250-4 of such per-
son for the property, and

(b) Such test shall be made in respect
of each 36-month period ending on the
last day of each taxable year of such
person (and of any prior transferor) if
at least 1 day of such period is included
under § 1.1250-4 in such person’s holding
period for the property, except that (1)
such test shall be made for a 36-month
period ending on the last day of a taxable
year of such person only if such person
actually owned the property on at least
1 day of such period, and (2) such test
shall be made for a 36-month period
ending on the last day of a taxable year
of such prior transferor only if such prior
transferor actually owned the property
on at least 1 day of such period.

(iii) Por illustration of the principles
of subdivision (ii) of this subparagraph,
see examples (2) and (3) in subpara-
graph (3) (iy) of this paragraph.

(5) Erample. The application of this
paragraph may be illustrated by the fol-
lowing example:

Ezample. (1) On December 81, 1967, X,
a calendar year tnxp&yer. purchases an item
of section 1250 property at a cost of $100,000.
In the table below, the adjusted basis and
unadjusted basis of the property are shown
for the beginning of January 1 of each tax-
able year and it is assumed that each addi-
tion to capital was added on January 1 of the
year shown,

. Adjusted| Unad- [! percent off
Year basls justed |unadjusted| Addition
basls basls
$04, 000 | $100, 000 $1,00C | A $10,000
97, 030 110, 000 1,100 | B 4, 000
7 04,041 | 114,000 1,140 | C 6,000
W072......] 2700 | 120,000 ) ¥y PR SR
1973......] 86,158 [ 120, 000 1,200 D 18
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(1) Since each addition to capital se.
count for the property exceeds the greater of
$2,000 or one percent of unadjusted basis,
determined as of the beginning of the tax.
able year In which made, each addition to
capital account qualifies as an Improvement
under subparagraph (2) of this paragraph,

(ii1) Since the beginning of the holding
period of the property under §1.1250-4
(Jan. 1, 1968) is later than the beginning of
the 36-month period ending on December 31,
1969, the determination as to whether there
are any separate improvements on the prop-
erty as of December 31, 1969, is made by
examining the adjusted basis (or unad-
justed basis) of the property as of the be-
ginning of January 1, 1968, As of Decem-
ber 31, ‘1969, there were no separate
improvements on the property since the only
amount treated as an improvement for the
period beginning on January 1, 1968, and
ending on December 31, 1969, is addition A
(costing $10,000), which is less than $25000,
that is, 25 percent of the adjusted basls
($100,000) of the property as of the begin-
ning of January 1, 1968.

(iyv) As of December 31, 1970, there wers
no separate improvements on the property
since the sum of the amounts treated as im-
provements for the 36-month period ending
on December 31, 1970, is $14,000 (that is
$10,000 for A, plus $4,000 for B), and this
sum {is less than $25,000, that is, 25 percent
of the adjusted basis ($100,000) of the prop-
erty as of the beginning of January 1, 1963

(v) As of December 31, 1871, there were
no separate improvements on the property
since the sum of the amounts treated as im-
provements for the 88-month period ending
on December 31, 1971, is $20,000 (that is
$10,000 for A, plus $4,000 for B, plus $5,000
for C), and this sum |s less than $23,500, that
1s, 25 percent of the adjusted basis ($04,000)
of the property as of the beginning of Janu-
ary 1, 1969,

(vi) As of December 31, 1972, there weré
no separate improvements on the property
since the sum of the amounts treated 85
improvements for the 36-month period end-
ing on December 31, 1972, is 10,000 (that i,
$4,000 for B plus $6,000 for C), and this sum
is less than $24,258 that is, 25 percent of the
adjusted basis ($97.080) of the property 8%
of the beginning of January 1, 1970.

(vil) As of December 31, 1973, C and D
are separate improvements (notwithstanding
that as of December 31, 1971 and 1972, C was
not a separate improvement) since the sum
of the ‘amounts added for the 36-month
period ending December 31, 1973, is $24,000
(that 1s, $6,000 or C plus $18,000 for D), aod
this sum exceeds the greatest of—

(a) $23,510, that is, 25 percent of the ad-
justed basls ($94,041) of the section 1250
property as of the beginning of January L
1971,

(b) $11,400, that 1s, 10 percent of the un-
adjusted basis ($114,000) of the property 88
of the beginning of such first day, or

(¢) $5,000.

(e) Additional depreciation and hold-
ing period of property acquired in cer-
tain transactions—(1) Transferred busts:
If property consisting of two or more
elements is disposed of, and if the hold-
ing period of the property in the hands
of the transferee for purposes of com
puting applicable percentage includes
the holding period of the transferor bg
reason of the application of pﬂmgm")
(¢) (other than subparagraph (2
thereof) of §1.1250-4, then the add
tional depreciation for each element 0_
the property in the hands of the transn
feree immediately after the transfer sham
be computed in the manner set forth ¢
this subparagraph. First, any elemen
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having a deficit in additional deprecia-
tion in the hands of the transferor im-
mediately before such transfer shall be
considered to have the same deficit in
the hands of the transferee. Second, ele~
ments having additional depréciation in
the hands of the transferor immediately
pefore the transfer shall be considered to
have additional depreciation in the hands
of the transferee. The sum of the trans-
feree’s additional depreciation for all
elements of the property having addi-
tional depreciation in the hands of the
transferor shall be an amount equal to
the additional depreciation in respect of
the property as a whole immediately
after the transfer increased by the sum
of the deficits in additional depreciation
for all elements having such deficits. In
case there is more than one element hav-
ing additional depreciation, the addi-
tional depreciation for any such element
in the hands of the transferee shall be
computed by multiplying (i) the amount
computed under the preceding sentence
by (ii) the additional depreciation for
such element in the hands of the trans-
feror divided by the sum of the additional
deprecation for all such elements hav-
ing additional depreciation in the hands
of the transferor, For purposes of com-
puting applicable percentage, the hold-
ing period for an element of such prop-
erly in the hands of the transferee shall
include the holding period of such ele-
ment in the hands of the transferor.

(2) Ezample. The provisions of sub-
paragraph (1) of this paragraph may be
illustrated by the following example:

Ezample. Sectlon 1250 property has addi-
tlonal depreciation of $16,000 of which
£12,000 is additional depreciation for element
X and $4,000 for element Y. The property is
transferred to a corporation in exchange for
cash of $6,000 and for stock in the corpora-
ton, Assume that recognition of gain under
Section 1250(a) 1s lmited to $6,000 (the
Amount of cash received) by reason of the
application of section 351(b) (relating to
transfer to corporation controlled by trans-
feror) and section 1250(d)(3) (relating to
limitation on application of section 1250 In
eertain tax-free transactions), Under para-
smph (€) (3) (1) of § 1.1250-3, the additional

preciation for the property in the hands
;)I the corporation immediately after the
ransfer is $10,000, that is, the additional de-
{J;ecmlon for the property In the hands of
me transferor immediately before the trans-
lzaO(NG.()()O) minus the gain under section
(4 om) recognized upon the transfer

000). Under sybparagraph (1) of this
{’:I'«"gmph. in the hands of the corporation
mdnlledlately after the transfer element X has
;w Ot&gmu depreciation of $7,600 (1% of
P ) and element Y as additional depre-
oy g“ of 82,600 (415 of $10,000). Under para-

Ph (d) (2) (11) of this section there is an

{pditlon of 86,000 to the capital account for
© Property.

3) Principal residence. If a principal
ﬁ;:ie:n'ce consisting of two or more ele-
o cta is d!sposea of, and if for purposes
holdiom,putu)g applicable percentage the
ﬂcquinb Period of the prineipal residence
e red includes the holding period of
55 brincipal residence disposed of by
s ogf of the application of paragraph
de § 1.12504, then the additional

Preciation (or a deficit in additional
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depreciation) for an element of the
principal residence acquired immediately
after the transaction shall be determined
in a manner consistent with the prin-
ciples of subparagraph (1) of this para-
graph. For purposes of computing ap-
plicable percentage, the holding period
for an element of the principal residence
acquired includes the holding period of
such element of the principal residence
disposed of, but not the period beginning
on the day after the date of the disposi-
tion and ending on the date of the
acquisition.

(4) [Reserved]

(f) Holding period for small separate
improvements—(1) General. This para-
graph prescribes a special holding period

‘ solely for the purpo-e of computing the
applicable percentage of a separate im-
provement (as defined in paragraph (d)
of this section) which is treated as an
element. See paragraph (a) (2) (ii) of this
section for determination of holding
period under section 1223 for purposes of
computing additional depreciation. In re-
spect of section 1250 property, if the
amount of a separate improvement does
not exceed the greater of—

(i) $2,000, or

(ii) One percent of the unadjusted
basis (within the meaning of paragraph
(d) (3) (ii) of this section) of such prop-
erty, determined as of the beginning of
the taxable year in which such separate
improvement was made,

then such separate improvement shall
be treated for purposes of computing ap-
plicable percentage as placed in service
on the first day, of a calendar month,
which is the closest such first day to the
middle of the taxable year. See the last
sentence of section 1250(f) (4)(B). If
two such first days are equally close to
the middle of the taxable year, the ear-
liest of such days is the applicable day.

(2) Example. The application of this
paragraph may be illustrated by the
following example:

Ezample. (1) The unadjusted basis of sec-
tion 1250 property as of the beginning of
January 1, 1960, 15 $100,000. During the tax-
able year ending on December 31, 1960, the
only additions to the capital account for
the property are addition A on March 10,
1960, costing $1,200 and addition B on Sep-
tember 16, 1260, costing $1,400. Since the sum
of the additions ($2,600) exceeds the greater
of $2,000 and 1 percent of unadjusted basis
($1,000, that is, 1 percent of $100,000), each
addition is an impro~emen®# under the 1-year
test of paragraph (d)(3) of this section.
Assume that the 36-month test of paragraph
(d) (4) of this section is satisfied and, there-
fore, each addition is a separate improvement
treated as an element,

(il) Since each element is less than $2,000,
the provisions of this paragraph apply. Since
there are 366 days in 1960, the middle of the
year is at the end of 183 days, or July 1. Thus,
that first day of a calendar month in 1960,
which is the closest first day (of a calendar
month) to the middle of the taxable year, is
July 1, 1960. Accordingly, for purposes of
computing applicable percentage, elements
A and B are each treated as placed in service
on July 1, 1960,

[FR. Doc. 71-220; Filed, Jan. 7,
8:46 am.]
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Title 23—1LABOR

Subtitle A—Office of the Secretary of
Labor

PART 4—LABOR STANDARDS FOR
FEDERAL SERVICE CONTRACTS

Delegations of Authority Within
Workplace Standards Administration

Pursuant to the authority delegated to
me under Secretary of Labor’s Orders
numbered 19-70 and 20-70, which are
published in the FEDERAL REGISTER on this
date and the statutory authority cited
below, Part 4 of Title 29, Code of Fed-
eral Regulations, is hereby amended to
reflect the establishment of the Work-
place Standards Administration (WSA)
within the Department and delegations
of authority within the WSA as they
pertain to that par..

The amendments shall be effective
immediately.

The amendments of Part 4 of Title 29,
Code of Federal Regulations, read as
follows:

1. Section 4.3 is amended to read as
follows:

§4.3 Register of wage determinations
and fringe benefits.

The Director of the Office of Govern-
ment Contracts Wage Standards, Work=-
place Standards Administration (WSA),
of the Department of Labor will deter-
mine the minimum monetary wages and
specify the fringe benefits to be furnished
the various classes of service employees
for the several localities in which they
are to be employed under contracts sub-
ject to such determinations under the
Act. These determinations and specifi-
cations will be issued as an orderly series
constituting a register of such minimum
wages and fringe benefits, Such a regis-
ter will be available for public inspection
during business hours at the national
and regional offices of the Work-
place Standards Administration of the
U.S. Department of Labor. Provisions
may also be made, when practicable, for
maintaining such a register at other
locations where the needs of procure-
ment agencies for the information con-
tained therein may be better served by
such action,

2. Section 4.4 is amended to read as
follows:

§ 4.4 Notice of intention to make a serv-
ice contracl.

(a) Not less than 30 days prior to any
invitation for bids or the commencement
of negotiations for any contract exceed-
ing $2,600 which may be subject to the
Act, the contracting agency shall file
with the Office of Government Contracts
Wage Standards, Workplace Standards
Administration, of the Departmenf of
Labor its notice of intention to make a
service contract on Standard Form 98,
Notice of Intention to Make a Service
Contract, completed in accordance with
the instructions on the reverse thereof.
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Copies of Standard Form 98 are avall-
able from the General Services
Administration.

(b) If exceptional circumstances pre-
vent the filing of the notice of intention
required by this section on or before a
date 30 days prior to any invitation for
bids or the commencement of negotia-
tions, the notice shall be submitted to the
Office of Government Contracts Wage
Standards, Workplace Standards Ad-
ministration, as soon as practicable with
a detailed explanation of the special
circumstances which prevented timely
submission.

3. In § 4.5 paragraphs (a) and (c) are
amended to read as follows:

§4.5 Contract minimum wage determi-
nations and fringe benefit specifica-
tions.

Any contract agreed upon in excess of
$2,500 shall contain the minimum wages
and fringe benefits specified in any
applicable currently effective determi-
nation including any expressed in any
document referred to in paragraph (a)
or (b) of this section.

(a) Any communication from the Of-
fice of Government Contracts Wage
Standards, Workplace Standards Admin-
istration, of the Department of Labor
responsive to the notice required by
§44;0r

L4 - * Kl *

(¢c) If the notice of intention required
by § 4.4(a) is not filed within the time
provided in §4.4(a), the contracting
agency shall exercise any and all of
its power that may be needed (including
where necessary, its power to negotiate,
its power to pay any necessary additional
costs, and its power under any provision
of the contract authorizing changes) to
include in the contract any determina-
tions communicated to it within 30 days
of the filing of such notice or of the dis-
covery by the Workplace Standards Ad-
ministration, U.S. Department of Labor,
of such omission.

4, In §4.6 paragraphs (b), (¢), and
the introductory text of paragraph (g)
are amended to read as follows:

§ 4.6 Labor standards clauses for Fed-
eral service contracls exceeding

$2,500.

The clauses set forth in the following
paragraphs shall be included in every
contract (and any bid specification there-
for) entered into by the United States or
the District of Columbia, in excess of
$2,500, the principal purpose of which is
to furnish services through the use of
service employees:

- L ] * - *

(b) Each service employee employed
in the performance of this contract by
the contractor or any subcontractor shall
be paid not less than the minimum mon-
etary wage and shall be furnished fringe
benefits in accordance with the wages
and fringe benefits determined by the
Secretary of Labor or his authorized rep-
resentative, as specified in any attach-
ment to this contract, If there is such

FEDERAL
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an attachment, any class of service em-
ployees which is not listed therein, but
which is to be employed under this
contract, shall be classified by the con-
tractor so as to provide a reasonable re-
lationship between such classifications
and those listed in the attachment, and
shall be paid such monetary wages and
furnished such fringe benefits as are
determined by agreement of the inter-
ested parties, who shall be deemed to be
the contracting agency, the contractor,
and the employees who will perform on
the contract or their representatives. If
the interested parties do not agree on
a classification or reclassification which
is, in fact, conformable, the contracting
officer shall submit the question, together
with his recommendation, to the Di-
rector, Office of Government Contracts
Wage Standards, WSA, of the Depart-
ment of Labor for final determination.
Failure to pay such employees the com-
pensation agreed upon by the interested
parties or finally determined by the Di-
rector or his authorized representative
shall be a violation of this contract. No
employee engaged in performing work on
this contract shall in any event be paid
less than the minimum wage specified
under section 6(a) (1) of the Fair Labor
Standards Act of 1938, as amended.

(¢) The contractor or subcontractor
may discharge the obligation to furnish
fringe benefits specified in the attach-
ment or determined conformably thereto
by furnishing any equivalent combina-
tions of fringe benefits, or by making
equivalent or differential payments in
cash, pursuant to applicable rules of the
Administrator of Workplace Standards,
Department of Labor. (Subpart B of this
part.)

* L4 * » 2

(g) The contractor and each subcon-
tractor performing work subject to the
Act shall make and maintain for 3 years
from the completion of the work records
containing the information specified in
subparagraphs (1) through (5) of this
paragraph for each employee subject to
the Act and shall make them available
for inspection and transecription by au-
thorized representatives of the Adminis~
trator of Workplace Standards of the
U.S. Department of Labor. ~

» b4 * » *

5. Section 4,101 is amended to read &s
follows:

§4.101 Official rulings and interpreta-
tions in this subpart.

The purpose of this subpart is to pro-
vide, pursuant to the authority cited in
§ 4.104, official rulings and interpreta-
tions with respect to the application of
the McNamara-O'Hara Service Contract
Act for the guidance of the agencies of
the United States and the District of Co-
lumbia which may enter into and admin-
ister contracts subject to its provisions,
the persons desiring to enter into such
contracts with these agencies, and the
contractors, subcontractors, and em-
ployees who perform work under such
contracts. This subpart supersedes all
prior rulings and interpretations issued

under the Act to the extent, if any, that
they may be inconsistent with rules
herein stated. Principles governing the
application of the Act as set forth in this
subpart are clarified or amplified in par-
ticular instances by illustrations and ex-
amples based on specific fact situations,
Since such illustrations and examples
cannot and are not intended to be ex-
haustive, no inference should be drawn
from the fact that a subject or illustra-
tion is omitted. If doubt arises, inquiries
may be directed to the Administrator of
Workplace Standards, U.S. Department
of Labor, Washington, D.C. 20210, or to
any Regional Office of the WSA. Safety
and health inquiries may be addressed
directly to the Director, Bureau of Labor
Standards, WSA, U.S. Department of
Labor, Washington, D.C. 20210, or to any
WSA Regional Office. A full description
of the facts and any relevant documents
should be submitted if an official ruling
is desired.

6. In § 4.123 paragraph (b) is amend-
ed to read as follows:

§ 4.123 Administrative limitations, var-
iations, tolerances, and exemplions,
* * + * *

(b) Administrative aclion under sec-
tion 4(b) of the Act. The authority con-
ferred on the Secretary by section 4(b)
of the Act will be exercised with due
regard to the remedial purpose of the
statute to protect prevailing labor stand-
ards and to avoid the undercutting of
such standards which could result from
the award of Government work to con-
tractors who will not observe such
standards, and whose saving in labor
cost therefrom enables them to offer &
lower price to the Government than can
be offered by the fair employers who
maintain the prevailing standards. Ad-
ministrative action consistent with this
statutory purpose may be taken under
section 4(h) with or without a request
therefor, when found necessary and
proper in accordance with the statutory
standards. No formal procedures have
been preseribed for requesting such ac-
tion. However, a request for exemption
from the Act’s provisions will be granted
only upon a strong and affirmative show-
ing that it is necessary and proper I
the public interest or to avoid seriows
impairment of Government business. I
the request for administrative action
under section 4(b) is not made by e
headquarters office of the contracting
agency to which the contract gervices aré
to be provided, the views of such office
on the matter should be obtained and
submitted with the request or the con
tracting officer may forward such & re-
quest through channels to the agency
headquarters for submission with lh?
latter’'s views to the Administrator Of
Workplace Standards, Department ©
Labor,

* * L *

7. In § 4.133 paragraph (b) is amend-
ed to read as follows: (
§4.133 Government as beneficiary ©

contract services.
= » » L]
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() Special situations. It is not con-
sidered that the Act was intended to
cover every contract, however, which is
entered into with the Government by a
contractor to furnish services, no matter
how indirect or remote a benefit the
Government may derive therefrom. If,
for example, a contract with the Govern-
ment grants the contractor the privilege
of operating as a concessionaire in a
Government park for the purpose of fur-
nishing services to the public generally
rather than to the Government or to
personnel engaged in its business, the
contract is not considered subject to the
Act. Since the statute itself provides no
clear line of demarcation, questions of
contract coverage where doubt arises be-
cause of remoteness of benefit to the
Government from the services to be fur-
nished should be referred to the Office of
Government Contraets Wage Standards,
WSA, for resolution.

8. In §4.164 paragraph
amended to read as follows:

§4.164 Making the determinations and
informing contractors.
. - - * .

(b) Provision for consideration of cur-
rently prevailing wage rates and fringe
Denefits, ¢ * *

(2) The regulations, in § 4.4, provide
for the filing with the Office of Govern-
ment Contracts Wage Standards, Work-
place Standards Administration, by the
awarding agency, prior to any invitation
fpr bids or the commencement of nego-
tiations for contracts exceeding $2,500,
of a notice of intention to make a service
contract which is subject to the Act.
Upon receipt of the notice that Office
may make a determination of minimum
monetary wages and fringe benefits for
the classes of serviee employee who will
perform on the contract or may revise
:ﬂtei:ttermingtlon which is currently in

(b)(2) is

(Secs. 2(a) and 4, 79 Stat. 1034, 1035, 41
US.C. 851, 853; b U.S.C. 301)

Signed at Washington, D.C., this 16th
day of December 1970.

ROBERT D. MORAN,
Administrator
of Workplace Standards.

[FR. Doc. 71-265; Piled, Jan. 7, 1971
8:49 am.]

PART 6—RULES OF PRACTICE FOR
ADMINISTRATIVE PROCEEDINGS
ENFORCING LABOR STANDARDS IN
FEDERAL SERVICE CONTRACTS

Delegations of Authority Within
orkplace Standards Administration

orf(’ilérsuant to Becretary of Labor's
Hshegs numbered 19-70 and 20-70, pub-
Bt In the Feperar REGISTER on this
belo{vagd the statutory authority cited
Regu]' tiart 6 of Title 29, Code of Federal
mﬂnna ons, is hereby amended in the
Peﬂecter Indicated below. The changes

the establishment of the Work-

FEDERAL

RULES AND REGULATIONS

place Standards Administration within
the Department of Labor and delegations
of authority within the Workplace
Standards Administration.

The amendments of Part 6 are the
following:

1. Section 6.2 is amended to revise
paragraph (d) and to revoke paragraph
(e), and reads as follows:

§ 6.2 Definitions.

- L L - L

(d) “Administrator” means the Ad-
ministrator of Workplace Standards,
U.S. Department, of Labor.

(e) [Revoked]

2. Paragraph (b)(3) of
amended to read as follows:

§ 6.6 Consent findings and order.

M *** ]

(3) A waiver of any further proce-
dural steps before the hearing examiner
and the Administrator; and

- - - - -

3. Section 6.12 is amended to read as
follows:

8§ 6.12 Relief from ineligible list,

Application for relief from the ineli-
gible list provision under section 5(a) of
the Act may be filed by the respondent
with the Secretary of Labor within 20
days from the date of service of the
hearing examiner’'s decision or Adminis~-
trator’'s decision, as the case may be.
Notice of the determination of the Secre~
tary on the application of the ineligible
list provision of the Act shall be served
upon the parties.

4. Section 6.13 is amended to read as
follows:

§6.13 Transmission of record.

If exceptions are filed, the hearing
examiner shall transmit the record of
the proceeding to the Administrator, The
record shall include: The pleadings, mo-
tions, and requests filed in written form,
rulings thereon, the transcript of the
testimony and proceeding taken at the
hearing, together with the exhibits ad-
mifted in evidence, any documents or
papers filed in connection with prehear-
ing conferences, such proposed findings
of fact, conclusions of law, orders, and
supporting reasons, as may have been
filed, the hearing examiner’s decision,
and such exceptions, statements of ob-
Jjections, and briefs in support thereof, as
may have been filed in the proceeding.

5. Section 6.14 is amended to read as
follows:

§ 6.14 Decisions and order of the Ad-

ministrator.

If exceptions to the decision of the
hearing examiner are taken as provided
in this part, the Administrator shall
upon consideration thereof, together
with the record references and authori-
ties cited in support thereof, make his

decision, which shall affirm modify, or
set aside, in whole or part, the findings,
conclusions, and order contained in the

§66 Is
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decision.of the hearing examiner, and
shall include a statement of reasons or
bases for the actions taken. With respect
to the findings of fact, the Administrator
shall modify or set aside only those find-
ings that are clearly erroneous. Copies of
the decision and order shall be served
upon the parties. Any such decision shall
treat any question of recommendation
for relief from the ineligible list under
section 5(a) of the Act to the same
extent and subject to the same limita-
tions as provided in § 6.10(b) concerning
decisions of the hearing examiner,

6. In § 6.15, paragraph-(c) is amended
to read as follows:

§ 6.15 Service; copies of documents
and pleadings.
. . . " »

(¢) Service upon Department, number
of copies of pleading or other documents.
An original and three copies of all plead-
ings and other documents shall be filed
with the Department of Labor, the
original with the officer before whom the
case is pending (hearing examiner, chief
hearing examiner, Administrator, or the
Secretary of Labor) and the copies with
the attorney representing the Depart-
ment during the hearing or the Associate
Solicitor in charge of litigation.

7. In § 6.19, paragraph (b) is amended
to read as follows:

§6.19 Hearing examiners.
- - . L L]

(b) How assigned. The preslding hear-
ing examiner shall be designated by the
Chief Hearing Examiner.

“ . - L .

(Sec. 4, 79 Stat. 1035; 41 U.S.C. 353)

Effective dale. These amendments
shall be effective upon publication in the
FEDERAL REGISTER, but shall not affect
delegations of decisional authority in any
formal adjudicatory proceedings pend-
ing as of that date.

Signed at Washingtor, D.C., this 16th
day of December 1970.

RoBERT D. MORAN,

Administrator of
Workplace Standards.

[F.R. Doc. 71-266; Flled, Jan. 7, 1971;
8:49 am.|

Title 41—PUBLIC CONTRACTS
AND PROPERTY MANAGEMENT

Chapter 1—Federal Procurement
Regulations

MISCELLANEOUS AMENDMENTS TO
CHAPTER

These amendments preseribe a mini-
mum 30-calendar-day-bidding period in
certain instances where brand name
descriptions are usec. and prescribe ad-
tional criteria for determining reason-
ableness of price in formally advertised
procurement.

8, 1971




